Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


-s 


SEPTEMBER. 

VALUABLE  LAW  WORKS 

119   &    1 


King's  ( 

diiN.  1 


1910. 


Benest's 

regulat' 


UarBden' 

By  BE' 
ROSCO 
Law.    . 


Beverley 
Watts'    J 

withaa 

Vigram'e 

of  the  Ji 
Sdiiit/n. 
1910.    J 

Napier's 


I  Eiunination  and  Eiplan 


NS, 

•N,  W.C. 


Costs,  as 

EST,  Solicitoc. 


it  Sea. — 

H.    By  E.  S. 


— Seventh 

w.    ibniy  in. 

u's  Com* 

'.    Boj/at  SFd. 

iinotated, 
■t  account 

Law.    Kialli 
Royal  I2mi>. 

Applica- 


■t-LQW.  "iioifil  ie'o'.   Yg'id.  "hycem'.'id'.rhd. 

Aggs'  Finance  (1909-10)   Act,   1910.— With  Full  Notes, 


Roynl 


By  W.  H.  AGQS,  Bftniater-at-Law. 


K. 


Palmer's     Company    Law.  —  A    Practical    Handbook   for 

Lawyers  and  Busmeu  Mod.  With  an  Appeadix  cxtiitBininethe  ComnameH  (Consoli- 
datiou)  Act,  190^!,  and  Rulea.  Eighth  Edilian.  Bj  SirTRANCiS  BEAUFOBT 
PALMER.  Bencher  of  the  luuer  Teiuple.     Royal  8tv.     1910.     Priei  lit.  6d.  doth. 

Palmer's  Company  Precedents. — For  use  in  relation   to 

Companiei  subject  to  the  Companies  Acts. 
PiBT   I. :     OOTBaAL    FOBMB,       Tenth     Edition.      By    Sir    FRAKCIS    BEAUFOBT 

PALMER,  Bmcher  of  Ihe  Inner  Temple,  aniated  by  the  Hon,  C.  MACNAGHTEN, 

K.C.,  and  EDWARD  MANSON,  Barrister-at-Law.  Boy.ivo.    1910,   PriaZii.  cloth. 
PtBT  II. ;  WIHDIBO-nF  FORJia  AMD  PRACnoa.      Tmlh  Edition.     By   Sir  FRANCIS 

BEAUFORT  PALMER,BencJieroflheIimerTcniple.   Itoy.Sro.    ISIO.    PrleeZ'U.ii!. 
PiBT  III.  :  PEBEKTUBIB  AMI)  DEBBITOBJ  BTQOK.    Ttnlh  Edition.   By  Sir  FRANCIS 

BEAUFORT  FALMEB,  Bencher  of  the  iQuerTemple.  SoyalSvo.   ID07.  Pri  w  25».  ri,  y 


"T 


!,  if.poit/itf,  erf. 


m 


STEVENS  AND  SONS,  LIMITED,  119  ft  120,  CHANCBBT  LANE,  LONDON. 


'% 


Bowen-Rowlands  on  Criminal  Proceedings  on  Indict- 
ment and  Information  (in  England  and  WoXf^a).— Second  Edition.  By  E.  BO  WEN- 
ROWLANDS,  Barrister-at-Law.    I)emy  8ro.    1910.    Price  20*.  eU>tL 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Sevenih 

Edition.  By  WILLIAM  F.  CRAIES  and  L.  W.  KERSHAW,  Barristera-at-Law. 
Three  Vols.    Royal  %vo.    1909.    FHet  4f.  lOi.  eloth. 

Carver's  Treatise  on  the  Law  relating  to  the  Carriage  of 

Goods  by  f  ea.— Ft/VA  Edition.  By  R.  A.  WRIGHT,  Barrister-at-Law.  Itoyal  8ro. 
1909.    Price  U.  18».  cloth. 

Lush   on  the  Law  of  Husband  and  Wife  within    the 

Jurisdiction  of  the  King's  Bench  and  Chancery  Divisions.  By  C.  MONTAGUE 
LUSH,  K.C.,  Barrister-at-Law.  Third  Edition.  By  W.  HUSSEY  GRIFFITH, 
Barrister-at-Law.     Demy  Svo.    1910.    Price  2iyg.  elolh. 

Blackburn  on  Contract  of  Sale. — A  Treatise  on  the  Effect 


of  the  Contract  of  Sale  on  the  Legal  Rights  of  Property  and  Possession  in  Goods, 
Wares,  and  Merchandise.  By  LORD  BLACKBURN.  Third  Edv.  By  WILLIAM 
NORMAN  RAEBURN  and  LENNARD  CHARLES  THOMAS,  Barristers-at-Law. 


Royal  Svo.    1910.    Price  26«.  eloth. 

Farleigh's  Manual  of  Commercial  Law. — By  E.  Austin 

FARLEIGH,  Barrister-at-Law.    Demy  Svo.     1910.    Price  9*.  cloth. 

Thatcher  &  Hartley's  Law  of  the  Road. — Being  a  Selec- 
tion of  Leading  and  other  Cases.  By  J.  WELLS  THATCHER  and  D.  H.  J. 
HARTLEY,  Barristers-at-Law.    Demy  Svo.    1909.    Price  Is.  ^.  cloth. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate, 

Reversions,  Policies,  &c.  ;  with  exhaustive  Footnotes,  Introductory  Chapters,  and 
Appendices.— .J^wwrf  Edition.  By  FREDERICK  EDWARD  FARRER  and 
THOMAS  PAKEXHAM  LAW,  Barristers-at-Law.  Royal  Svo.  1909.  Pi-ice 
16«.  cloth. 

Hood    and  Challis'    Conveyancing,   Settled    Land    and 

Trustee  Acts,  and  some  other  recent  Acts  affecting  Conveyancing.  With  Commen- 
tariee.  Seventh  Edition.  By  PERCY  F.  WHEELER,  assisted  by  J.  I.  STIRLING, 
Barristers-at-Law.    Royal  Svo.     1909.    Price  20«.  cloth. 

Magistrate's  General  Practice,  1910  (The). — By  Charles 

MILNEB  ATKIXSON,  Stipendiary  Magistrate  for  Leeds.  Demy  Svo.  1910. 
Price  20».  cloth. 

Annual  Practice  (The),  1910. — Edited  by  B.  Fossett  Lock, 

Barrister-at-Law ;  CHARLES  BURNET,  a  Master  of  the  Supreme  Court ;  and 
P.  A.  STRINGER,  of  the  Central  Office.     Two  Vols.    Svo.     Price,  net,  25s.  eloth. 
•»♦  A  Thin  Paper  Edition  in  One  Vol.,  price,  net,  25s.,  or  on  India  Paper,  Zs.  6d.  extra. 

A,  B,  C  (The)  Guide  to  the  Practice   of  the   Supreme 

Court,  1910. -By  F.  R.  P.  STRINGER,  of  the  Central  Office.  Royal  \2mo.  Price, 
net,  5s,  eloth. 

Annual  County  Courts  Practice,  1910. — By  His  Honour 

JUDGE    SMYLY,   K.C..  and  W.  J.   BROOKS,  Barrister-at-Law.      Two   Vols. 
Demy  Svo.    Price  U.  5s.  cloth. 
*^*   A  Thin  Paper  Edition  in  One  Vol.,  price  2o».,  or  on  India  Paper,  Zs.  6d.  extra. 

Annual  Digest  (The)  for  1909. — By  John  Mews,  Barrister- 
at-Law.    Royal  Svo.    Pr'ee\5s,  eloth. 
♦»•  This  Digest  is  also  issued  quarterly,  each  part  being  cumulative.    Price  to  Subscribers, 
for  the  four  parts,  payable  in  advance,  net,  17«. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in 

Land. — Second  Edition.  By  A.  E.  RANDALL,  Barrister-at-Law,  Editor  of 
"Leake  on  Contracts,"  &c.    Royal  Svo.     1909.     Price  20s.  cloth. 

Leake's  Principles  of  the  Law  of  Contracts. — Fifth  Edit. 

By  A.  B.  BANDALL,  Barrister-at-Law.     Royal  Svo.     1906.     Price  II.  12*.  eloth. 

Fuller's  Law  relating  to  Friendly  Societies  and  Indus- 
trial and  Provident  Societies.— TAirrf  Edition.    By  FRANK  BADEN  FULLER, 
f^  Barrister-at-Law.    Demy  Svo.     1910.     Price  los.  cloth. 

%•  WHSBE  to  LOOK  for  TOUB  LAW,  as  set  out  in  the  Latest  Leg^al  Text-books.     Is.  net. 

(    2     ) 


H   Diflest 


OF  CASES  BELATINO  TO 


SHIPPING,    ADMIRALTY, 


AND 


INSURANCE    LAW. 


4 


H    S^iQeet 


OF    CASES    RELATING   TO 


SHIPPING,  ADMIEALTY, 


AND 


INSUEANCE   LAW, 


FROM   THE  REIGN  OF  ELIZABETH  TO  THE  END  OF  1897. 


BY 


R.    G.    MARSDEN, 


BARRI8TER-AT-LAW. 


•»  * 


•       -        » 
•  *  •   •         •    *    , 


*  t 


■  •  •     > 


LONDON : 

SWEET    AND    MAXWELL,    Limitkd;      3,     CHANCEEY    LANE. 
STEYENS    AND    SONS,  Limftbd;    119,   120,   CHANCERY    LANE. 

1899. 


L15584 

MAR  i  6  1939 


BBADBURY,   AOMEW,   8c   CO.   LD.,  PSINTEKS, 
LONDON  AND  TONBBIDOE 


V   •••  /•    •••  .•• 

•  •    •  • 


PREFACE. 


The  foundation  of  the  present  compilation  is  '^  Fisher's  Digest/' 
supplemented  by  Mr.  Mew's  '*  Annual  Digests  "  to  the  end  of 
the  year  1897.  To  the  cases  collected  in  those  volumes  many 
hundreds  of  others,  from  the  Admiralty  Reports,  and  from  the 
earlier  Chancery  and  Common  Law  Beports,  have  been  added; 
as  well  as  some  of  the  later  decisions  of  the  Scotch  and 
Irish  Courts.  The  body  of  the  book  constitutes  the  title  of 
"  Shipping "  in  Mr.  Mew's  recently  published  **  Digest  of 
English  Case  Law." 

The  arrangement  is,  in  the  main,  that  of  '*  Fisher  " ;  but 
the  introduction  of  so  many  new  cases  has  necessitated  a  large 
addition  to  the  headings.  To  facilitate  reference,  an  Alpha- 
betical Index  to  the  headings  has  been  added  at  the  end  of 
the  volume. 

Great  care  has  been  taken  in  the  preparation  of  the  Table 
of  Cases ;  and  the  mistakes  and  omissions  which  have  been 
discovered,  too  late  for  correction  in  the  body  of  the  book,  are 
there  set  right.  The  attention  of  the  reader  is  called  to  the 
more  important  of  these  in  the  list  of  Addenda  et  Corrigenda. 


R.  G.  MARSDEN, 


6,  New  Court,  Carey  Street, 
Lincoln's  Inn, 

20th  Dec.,  1898. 
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The  Jurist. 

Jur.  (n.  8.) 

The  Jurist,  New  Series. 

E.  k  J. 

Kay  and  Johnson. 

Kay      . 

Keb.     . 

.     Kav. 

.     Keble. 

Keen 

Keen. 

Keilw.  . 

.     Keilway. 

Ken. 

Kenyon. 

Knapp  . 

.     Knapp,  Privy  Council. 

L.  kC. 

Leigh  and  Cave. 

L.  J.  (o.s.)  C 

h.  K. 

B.  et 

c. 

.     Law  Jdurnal  Reports  1822  to  1831. 

L.  J.  Ch. 

Chancery.                                        1 

m 

L.  J.  Bk. 

Bankruptcy. 

-2 

Ij.  J.  C  P. 

.     Couimciu  Pleas. 

s 

L.  J.  Ex. 

.     Exch»-qner. 

^ 
a 

Ij.    J.    A1.     \Jm 

Magistrates*  Cases. 

o 

L.  J.  Q.  B. 

Queen's  Bench.                                J  co 

L.  J.  P.  C. 

Privy  Council. 

WW 

1-^ 

L.  J.  P.  k  M 

.     Probate  and  Matrimonial. 

s 

li.  J.  P. 

Probate,  Divoi-oe,  and  Admiralty. 

2 

L.  J.  Adm. 

.     Adniiiulty. 

Ph 

L.  J.  Ecc. 

Ecclesiastical. 

L.  &  M. 

Lowndes  and  Maxwell. 

L.  M.  k  P. 

Lowndes,  Maxwell,  and  Pollock. 

Law  Repor 

ts:  — 

L.  R.  A.  &  E 

* 

-> 

L.  R.  C.  C.    . 

L.  R.  Ch. 

L.  R.  C.  P. 

L.  R.  Eq. 

L.  R,  Ex. 

;  1886  to  1875  intlusive. 

L.  R.  H.  L.  . 

L.  R.  Sc. 

L.  R.  P.  C. 

L.  R.  P.  &  M 

>•               1 

L.  R.  Q.  B. 

y 

L.  R  Ir. 

lri.sh  Uw  Reports  (1879-1892). 

L.T.    . 

I 

AW  Times,  New  Series. 
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Latch    . 

.     Latch. 

Leach,  CO.. 

.     Leach's  Crown  Cases. 

Ld.  Raym.    . 

.     Lord  Raymond. 

.Xjt?  V   •                      •                              •                              • 

Levinz. 

Lit.  Rep. 

.     Littleton's  Reports. 

Lofft     . 

.     Lofft. 

Lucas    . 

.     Lucas. 

Lush.    . 

Lushington. 

Lutw.    . 

.     Lutwycho. 

M.  C.  C. 

.     Moody's  Crown  Cases. 

M.  &  M. 

Moody  and  Malkin. 

M.  &  P. 

Moore  and  Payne. 

M.  k  Rob.     . 

.     Moody  and  Robinson. 

M.  &  Sc. 

.     Moore  and  Scott. 

M.  &  S. 

Maule  and  Selwyn. 

M.  &  \V.       . 

Meeson  and  Welsby. 

Macl.  &  R.    . 

Maclean  and  Robinson. 

Mac.  &G.     . 

.    Macnaghten  and  Gordon. 

Macq.  H.  L. 
Hadd.  . 

MacQueen's  House  of  Lords. 
Maddock. 

Man.  &  G.    . 

Manning  and  Granger. 

Man.  &  Ry. 

Manning  and  Ryland. 

Manson 

.     Manson's  Bk.  and  Winding-up. 

March . 

March. 

Marshall 

Marshall. 

Marsh.  Ins. 

Marshall,  Marine  Insurance,  4th  edition. 

Mer.    . 

.     Merivale. 

Mod.    . 

.     Modern  Reports. 

Mont.  . 

.     Montagu. 

Mont,  k  Ayr. 

.     Montagu  and  Avrton. 
.     Montagu  and  Bligh. 

Mont,  k  B. 

Mont.  &  M*Ar.     . 

.     Montagu  and  M 'Arthur. 

Mont.  &  C.  . 

Montagu  and  Chitty. 

Mont.  D.  &  D.     . 

Montagu,  Deacon,  and  De  Gcx. 

Moore,  P.  C. 

Moore's  Privy  Council  Cases. 

Moore,  P.  C.  (N.  s.) 

Moore's  Privy  Council  Cases,  New  Series. 

Moore 

John  Bayley  Moore. 

Morrell 

.     Bankruptcy  Reports,  1884—1898. 

M.  &H.      . 

.     Murphy  and  Hurlstone. 

Myl.  &  Cr.  . 

.     Mylne  and  Craig. 

MyL  &  K.   . 

.     Mylne  and  Keen. 

N.  &M.      . 

.     Neville  and  Manning. 

N.  &  P.       . 

.     Neville  and  Perry, 

N.  R.          .        .        . 

.     New  Reiwrts  (1862—1865). 

Kelson 

.     Nelson. 

Not.  of  Cas. 

.     Notes  of  Cases. 

Noy  Park,  Ins.   . 

.     Noy  Park,  Marine  Insurance,  8th  edition. 

[1891]  P.     . 

Law  Reports,   Prol>ate  and  Admiralty  (1891  and 

onwaws). 

P.  D.          .        .        . 

.    Law  Reports,  Probate  Division  (1876—1890). 

P.  &  D.       . 

Perry  and  Davison. 

P.  &  K.       . 

Perry  and  Knapp. 

Peake,  or  Peake  Add.  ( 

Jas.  .     Peake's  Additional  Cases. 

Peake,  or  Peake  (n.  p. 

)       .     Peake's  Nisi  Prins  Cases. 

P.  Wms.     . 

.     Peere  Williams. 

Pol 

.     Polio  xfen. 

Pop 

Popham. 

Ph.     .        .         .         . 

.     Phillips. 

Price. 

.     Price. 

Q.  B.          ... 

.     Queen's  Bench  Reports  (1841—1852). 

Q.  B.  D.     . 

.     Law  Reports,  Queen's  Bench  Division  (1 876—1890). 

[1891]  Q.  B.       . 

.     Tiaw  Reports,  Queen's  Bench  (1891  and  onwards). 

R.      .        .        .        . 

.     The  Reports,  1893—1895. 

R.  &  R.      . 

.     Russell  and  Ryun. 

R.  R. 

.     Revised  Reports. 

Ridgw. 

.     Ridgway. 

Rep.  Ch.     . 

Rob 

.     Reports  in  Chancery. 

.    Robinson's  Admiralty. 

Rol.  Abr.   . 

.     Rolle's  Abridgment. 

RoUo .... 

Rolle's  Reports. 

LIST  OF  ABBREVIATIONS. 


XI 


Rose  . 

.     Rose. 

Russ. 

Russell's  ReTM>rt8. 
Russell  and  Mylne. 

Ross.  &  M. 

Ry.  AM.. 

Ryan  and  Moody. 

Salk  . 

.    Salkeld. 

Saund. 

.     Saunders. 

Sayer 

Sayer. 

Scott 

.     Scott. 

Scott  (s,  n. ) 

Scott's  New  Reports. 

Sch.  k  Lef. 

Schoales  and  Lefroy. 

Select  Ca.  Ch.    . 

Select  Cases  in  Chancery. 

Shower 

.     Shower's  King's  Bench  Reports,  3nl  oilitiou 

Sid.   . 

.     Siderfin. 

Sim.  . 

.     Simons. 

Sim.  (x.  s.) 

.     Simons,  New  Series. 

Sim.  &  S.  . 

Simons  and  Stuart. 

Sir  T.  Raym.      . 

Sir  Thomas  Raymond. 

Skinner 

.     Skinner. 

Sm.  kG. 

.     Sniale  and  Qiffard. 

Smith 

Smith. 

Spinks 

.     Spinks,  Admiralty. 

Spinks  P.  C.      . 

.     Spink's  Prize  Cases. 

St.  Tri.      . 

.     State  Trials. 

Sir.  . 

Strange. 

Styles 

.     Styles. 

Stark. 

Starkie. 

Swabey 

Swabey. 

Swanst. 

.     Swanston. 

T.  Jones    . 

Sir  T.  Jonas. 

T.  Raym.  . 

Sir  T.  Raymond. 

Taunt. 

Taunton. 

Term  Rep. 

Dnmford  and  East. 

Tothill      . 

.     Tothill. 

Tuni. 

Turner. 

Turn.  &  R. 

.     Turner  and  Russell. 

Tyrw. 

.     Tyrwhitt. 

Tyrw.  &  G. 

Tyrwhitt  and  Granger. 

Vent. 

Ventrls. 

Vem. 

Vernon. 

Ves.  sen.  . 

Vesey,  sen. 

Ves 

.     Vesey,  jun. 

V.  &  B.     . 

.     Vesey  and  Beames. 

W.  BI.      .         .         . 

.     Sir  William  Blackstone. 

W.  Kelyng 

.     Sir  W.  Kelyng. 

W.  R.       . 

.     Weekly  Reporter. 

W.  Rob.    . 

W^illiam  Robinson. 

West 

.     West. 

Wigbtw.  . 
Wifles      . 

Wightwick. 
.     Wines. 

W.  W.  &  H.     . 

Wilmore,  Wollaston  and  Hodges. 

WUmot    . 

.     Wilmot's  Notes. 

Wils.  K.  B. 

.     Wilson's  King's  Bench. 

Wils.  Ch. 

.     Wilson's  Chancery. 

Wils.  Ex. 

.     Wilson's  Exchenuer. 
.     Williams'  Saunders. 

Wms.  Saund.   . 

Y.  &C.    .        . 

Younge  and  Collyer's  Equity  Exchetiuer. 

J  .  &  L>.  v/.  L>.    . 

.     Younge  and  Collyer  s  Chancery  Cases. 

Y.  &  J.    . 

.     Younge  and  Jervis. 

Yelv.        . 

Yelverton. 

Youuge    . 

.     Younge. 
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Abraham,  28  L.  T.  775  ;  2  Asp.  M.  C.  34 

Acacia,  Hamilton  v.  Harland,  42  L.  T.  264  ;  4  Asp.  M.  C.  254—0.  A 
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Accomac  (Charterparty),  59  L.  J.  Adm.  91 ;  15  P.  D.  208  ;  63  L.  T 
39  W.  R.  133  ;  6  Asp.  M.  C.  579— C.  A. 
„        (Salvage),  [1891]  P.  349  ;  66  L.  T.  335 ;  7  Asp.  M.  C.  153— i 
Acbard  i;.  Ring,  31  L.  T.  647 ;  2  Asp.  M.  C.  422      . 
AchUles,  25  L.  T.  605  ;  1  Asp.  M.  C.  165 
Acnunan  v.  Bates,  2  £1.  &  Bl.  456  ;  29  L.  J.  Q.  B.  78  ;  6  Jur. 

1  L.  T.  322 

Actseon,  1  Spinks,  176 

Actif,  Swabey.  237  ;  3  Jur.  (n.8.)  893  ;  5  W.  R.  547 

Active,  5  L.  T.  773 

Acton  V.  Castle  Mail  Packets  Co.,  78  L.  T.  158  ;  8  Asp.  M.  C. 
Ada,  The,  and  The  Sappho,  28  L.  T.  825  ;  2  Asp.  M.  C.  4 

Adah,  2  Hag.  Adm.  826 

Adair  v.  Young,  12  Ch.  D.  136  ;  40  L.  T.  598— C.  A. 
Adalia,  The  Elizabeth  and  The,  22  L.  T.  74      . 
Adam  v,  Wallace,  18  Ct.  of  Sess.  Cas.  (4th  scr.)  153 
Adams  v.  Hall,  37  L.  T.  70  ;  3  Asp.  M.  C.  496 

V.  Royal  Mail  Steam  Packet  Co.,  5  C.  B.  (N.8.)  492  ;  28 

33  ;  7  W.  R.  9 

V,  Mackenzie,  13  C.  B.  (n.b.)  442  ;  32  L.  J.  C.  P.  92  ;  9 

849 ;  7  L.  T.  711 ;  11  W.  R.  342    . 
V.  Saunders,  4  Car.  &  P.  25  ;  M.  &  M.  373   . 
Adamson  r.  Gill,  16  W.  R.  639  ;  18  L.  T.  278 

,,        V.  Newcastle  Steamship  Freight  Insurance  Association,  48  L.  J. 
Q.  B.  670 ;  4  Q.  B.  D.  462 ;  41  L.  T.  160 ;  27  W.  R.  818 ;  4  Asp. 

M.  C.  150 248- 

Adderley  v.  Cookson,  2  Camp.  15 425 

Addis  V.  Baker,  1  Anst.  222  ;  see  6  R.  R.  28,  n 86,  157 

Addison  v.  Overend,  6  Term  Rep.  766 52,  840 

Admiral  Boxer,  Swabey,  193 768,  857 

Admiral  Court,  Br.  k  Gold.  pt.  2,  16 927 

Admiralty,  Case  of  the,  12  Co.  Rep.  79 92a 

Adonis,  5  C.  Rob.  256 564 

Adriatic,  83  L.  T.  102 ;  8  Asp.  M.  C.  16 712,  798 

.fiolus  (or  GEolus),  42  L.  J.  Adm.  14  ;  L.  R.  4  A  &  E.  29 ;  28  L.  T.  41  ; 

21  W.  R.  704  ;  1  Asp.  M.  C.  516 603,  616 

Africa,  1  Spinks,  299 668 

Afina  Van  Singe,  Swabey,  614  ;  1  L.  T.  340 968- 

African  Company  v.  Bull,  1  Show.  K.  B.  135 1309 

African  Merchants  Co.  v.  British  and  Foreign  Marine  Insurance  Co.,  42 
L.  J.  Ex.  60  ;  L.  R.  8  Ex.  154 ;  28  L.  T.  238 ;  21  W.  R.  484 ;  1  Asp. 

M.  C.  558— Ex.  Ch 1217 

African  Steamship  Co.,  In  re,  1  K.  &  J.  326 ;  3  W.  R.  316        .        .        .       740 

V,  Swanzy  (Collision  ;  Limitation),  2  K.  &  J.  660  ; 

25  L.  J.  Ch.  870  ;  4  AV.  R.  210    .        739,  740,  758 
V.  Swanzy  (Limitation  ;  Interest ;  Costs),  2  K.  &  J. 
660  ;  25  L.  J.  Ch.  870  ;  4  W.  R.  692 740,  758^ 
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Africano,  68  L.  J.  Ailm.  125  ;  [1894]  P.  141 ;  6  R.  767  ;  70  L.  T.  260 ;  42 

W.  R.  413  ;  7  Asp.  M.  C.  427 967 

Afrika,  49  L.  J.  Adm.  63 ;  5  P.  D.  192 :  42  L.  T.  403 ;  4  Asp.  M.  C. 

266  651 

Afton  (Owners)  v.  Northern  Marine  Insurance  Co.,  14  Ct.  of  Sess.  Cas. 

(4thser.)54 1063 

Agamemnon,  48  L.  T.  880  ;  5  Asp.  M.  C.  92 612,  637 

Agincoart  (Admiralty),  1  Hag.  Adm.  271 925 

,,  (Appearance),  47  L.  J.  Adm.  37  ;  2  P.  D.  239  .  .  925,  974 
Aglaia,  67  L.  J.  Adm.  106 ;  18  P.  D.  160 ;  59  L.  T.  528 ;  37  W.  E.  255 ; 

6  Asp.  M.  C.  337 617 

Agnes  Otto,  66  L.  J.  Adm.  45 ;  12  P.  D.  56  ;  66  L.  T.  746  ;  35  W.  R.  650  ; 

6Asp.  M.  C.  119 767 

Agra,  The,  and  The  Elizabeth  Jenkins,  The  Agra  (Owners)  i*.  The  Elizabeth 

Jenkins  (Owners),  4  Moore,  P.  G.  (n.8.)  435  ;  36  L.  J.  Adm.  16  ;  L.  R. 

1  P.  0.  501  ;  16  L.  T.  755  ;  16  W.  R.  735  .         815,  816,  825,  859,  860 

Agricola  (Pilot),  2  W.  Rob.  10  ;  7  Jnr.  157  .  .  766,  772  (2),  777,  780,  781 
Aguadillana,  60  L.  T.  897  ;  6  Asp.  M.  C.  390  .         .         693,  699,  700,  804,  833 

Aguilar  v.  Rodgers,  7  Term  Rep.  421 ;  4  R.  R.  478 1306 

Aid,  60  L.  J.  Adm.  40 ;  6  P.  D.  84 ;  44  L.  T.  843 ;  29  W.  R.  614  ;  4  Asp. 

M  C   432  .....  ...  .       999 

Aimo,  The,  and  The* Amelia,  29  L.  T.  118;  21  V.  R.  707  ;  2  Asp.  M.  C. 

96— P.  C 688,  705,  707,  808,  816 

Aitchison  v.  Lohre,  49  L.  J.  Q.  B.  123 ;  4  App.  Cas.  755 ;  41  L.  T.  823  ; 

28  W.  R.  1  ;  4  Asp.  M.  C.  168— H.  L.  (E.)  .  .  .  580,  631,  1268 
Aitken  v.  Bedwell,  14  M.  &  W.  68  ;  31  R.  R.  712 136 

„      r.  Emsthausen,  63  L.  J.  Q.    B.  559 ;  [1894]  1  Q.    B.  773  ;  9  R. 

758  ;  70  L.  T.  822  ;  7  Asp.  M.  C.  462— C.  A 500 

Alton  V.  Stephen,  1  App.  Cas.  456— H.  L.  (8c.) 900 

Akerblom  v.  Price,  50  L.  J.  Q.  B.  629  ;  7  Q.  B.  D.  129 ;  44  L.  T.  837  ; 

29  W.  B.  797  ;  4  Asp.  M.  C.  441— C.  A 615 

Akerman  v,  Humphrey,  1  Car.  &  P.  53 576 

Aktieselkab  Helios  v.  Ekman,  66  L.  J.  Q.  B.  588  ;  [1897]  2  Q.  B.  83 ;  76 

L.  T.  537  ;  8  Asp.  M.  C.  244— C.  A 289 

Albano,  Tlje  Schwann  and  The,  [1892]  419  ;  69  L.  T.  34  ;  7  Asp.  M.  C. 

347— C.  A 698,  706,  741,  764 

Albei-t,  The  Freir,  The,  44  L.  J.  Adm.  49 ;  32  L.  T.  672 ;  2  Asp.  M.  C. 

589 763,  978 

Albert  Average  Association,  In  re,  BIyth's  Case,  L.  R.  13  £q.  529 ;  20 

W.  B.  604 1029.  1363 

Albert  Crosby  (Wages  ;  Apprentice),  Lush.  44  .        .        .        .113,  1005 

,,  ,,       (Money  in  Registry ;  Attachmont),  Lush.  101  .        .       986 

,,  „       (Master ;  Necessaries),  L.  R.  2  A.  &  E.  37  ;  18  W.  R.  410      963 

Albert  Edward,  44  L.  J.  Adm.  49  ;  24  W.  R,  179    .        .        .         .         70,  688 

Albion  (Co-ownership),  6  L.  T.  164 47 

(Necessaries),  27  L.  T.  723  ;  1  Asp.  M.  C.  481       ..        .  92,  98,  946 

(Salvage ;  Towage),  Lush.  282 614 

(Salvage ;  Award),  3  Hag.  Adm.  254 640 

Albis,  73  L.  T.  664  ;  8  Asp.  M.  C.  92 785 

Alcock  r.  Cook,  2  M.  &  P.  625  ;  5  Bing.  340  ;  7  L.  J.  (o.s.)  C.  P.  126  ;  30 

R.  R.  625 949 

V.  Leeuw,  1  Cab.  &  E.  98 273 

V.  Royal  Exchange  Assurance  Corporation,  13  Q.  B.  292  ;  18  L.  J. 

Q.  B.  121  ;  13  Jur.  445 1321 

V.  Taylor,  2  H.  &  W.  58  ;  6  N  &  M.  296 469 

Aldridge  v,  Bel],  1  Stark.  498  ;  18  R.  R.  814 1280 

,,        V,  Simmons,  1  Stark.  214 80 

Aldworth  v  Stewart,  4  F.  &  F.  967  ;  14  L.  T.  862  .         .  .         81,  869 

Aleppo,  35  L.  J.  Adm.  9  ;  14  L.  T.  228 848,  849 

Alert,  United  Steam  Tug  Co.  v.  The  Alert,  11  R.  702;  72  L.  T.  124  ; 

7  Asp.  M.  C.  644 1016 

Aletheia,  13  W.  R.  279 648 

Alexander  (Bail),  48  L.  T.  797  ;  5  Asp.  M.  C.  89      .        .  $41,  983,  1009 

(or  Alexander  Larsen)  (Necessaries),  1  W.  Rob.  288,  346  962 

(Breach  of  Blockade),  4  C.  Rob.  93 564 

V,  Campbell,  27  L.  T.  462  ;  1  Asp.  M.  C.  447— C.  A.     Reversing 

41  L.  J.  Ch.  478 ;  27  L.  T.  25 ;  1  Asp.  M.  C.  373     .   1367,  1362 

„         V.  Dowie,  1  H.  &  N.  152;  25  L.  J.  Ex.  281      ....        85 

V,  Malcolmson,  Ir.  Rep.  2  Ch.  621 337 

V.  Simms  (Co-owners ;  Mortgagees'  Suit),  20  Beav.   123 ;  24 

L.  J.  Ch.  618 46,  97 

V.  Simms  (Co-owners  ;  Mortgage  of  Part),  6  De  G.  M.  &  G.  57  ; 
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Kirby  i\  Hotlg3on  :  read  '*Kirkley  r.  Hodgson." 

Jones,  Ex  parte:  for  **4  Mnn.   &  U.  450,"  read  '*4  M.  &  S. 

450." 
Cole  r.  Doylo  :  read  "Cole  v.  Parkin." 
Moss  V.  Mills  :  add  '*Kain  v.  OKI,  2  B.  &  C.  627  ;  2  L.  J.  K. 

B.  102;  4D.  &  R.  52." 
For  "Watson  r.  Shelley,  1  Term  Rep.  30,"  read  " Wnlton  v. 

Shelley,  1  Term  Rep.  296  *' 
t<  Owner  —  Ownership  of  Cargo  —  Evidence.  —  As  against  a 

wrongdoer  the  shipowner  is  privid  facie  owner  of  the  goods 

on  board.     Braticker  v.  Moli/neiiXf  2  B.  &  C.  627." 
Blunt  V.  Cuniyiis  :  fir  *•  2  \es,  331,"  read  "2  Ves.  Sen.  331." 
Miller  v.  Mackay  :  for  "34  IWv.  295,"  read  "31  Beav.  295." 
Mannei-s  v.   Kacbnrn  :  /<w   *'  10  Ct.   of  Sess.   Chs.  (4th  ser.) 

899,"  read,  "11  Ct.  of  Sess.  Cas.  (4(h  ser.)  899." 
Brenan  v.   Preston  : /w-  "2  W.  R.  138,"  read  "2  De  G.  M. 

k  G.  813— L.JJ.  ;  and  see  S.  C,  I  W.  R.  69,  86. 122,  172." 
Loixl  Advocate!'.  Gnmt :  read  "Loixl  Advocator.  Clyde  Steam 

Navigation  Co." 
Cameron  v,  Nystrora  :for  "  48  L.  T.  722,"  read  "  68  L.  T.  722." 
<•  Common  Carrier— Indian  Law. — The  liability  in  India  of  a 

shipowner  as  a  common  carrier  is  govenied  by  the  English 

common  law,  and  is  not  atfected  by  the  Indian  Contract 

Act,  1872.    Jrraicnddy  Flotilla  Co.  v.  Bngicaiidass,  65  L.  T. 

595  ;  7  Asp.  M.  C.  129— P.C." 
Barclay  v.  CucuUa  z  Gama  :  for  "3   Dowl.   389."  read  "3 

Dougl.  389." 
Moore  v.   Midland  \l\\  :  for  "Ir.  U.  9  Ch.  20,"  read  "Ir.  R. 

9  C.  L.  20. " 
Michell  V,   Brown  :  /or  "  28  L.  J.  Adm.  53  "  read  "  28  L.  J., 

M.  C.  53." 
Headley  v.  Pinckney  &  Sons*  Steam.ship  Co.     The  first  words 

of  the  paragi'aph  should  read  em  follows  :  "  The  captain  of  a 

merchant  sliip  is  a  fellow  servant  of  the  seamen  ;  and  the 

shipowner  is  not  liable  for,"  &c.     Avd  add  here  and  at  cols. 

78,  135,  **S,F.  Leddy  V.  Gibson,  11  Ct.  of  Sess.  Cas.   (3i"d 

sor.)  304." 
Sir  Charles  Napier:  for  "43  L.  T.  364  ;   4  Asp.  M.  C.  321," 

read  "  42  L.  T.  167  ;  4  Asp.  M.  C.  231." 
Huntley  v.  Sanderaon:  for  "1  Car.   k  M.  467,"  read   *•  1 

Crompt.  k  Mus.  467  ;  2  L.  J.  Ex.  204." 
For  "  Bnrrell  v,  McBragne,  Islay  (Owner  of)  v.  Patience,  22 

Ct.   of  Sess.    Cas;    (4th  ser.)    224,"   read   "McBrayne   r. 

Patience,  The  Islay,  20  Ct  of  Sess.  Cms.  (4th  ser.)  224." 
Bomba  :  read  "  Bonlta." 
Douglas  V.  Russell :  l>efore  "4  Sim.  533,"  iii^erl  "  1  Myl.  k  K. 

488.     Affirming,"  &c. 
Wills  V,  Burrell :  add  "Cf.  Bayley  r.  Chndwick,  39  L.  T.  429  ; 

4  Asp.  M.  C.  59." 
Delete  "Payne  v.  Smith." 
Stephens  v.  Sole :  delete  "1  Ves.  352,  S.  CV 
Johnson  v.  Shippen  :  for  "  11  Mod.  79,"  read  "  6  Mod.  79." 
Staffordshire  :  ddete  "  25  L.  T.  137." 
Hersey  :  add  "  Affinned,  3  Moore,  P.  C.  5." 
Edward  Oliver:  delete  "the  references,"  and  read  **suj)ra, 

col.  216." 
Priscilla:  /<;r  "2  L.  T.  272,"  reail  "  1  L.  T.  272." 
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Col.  225  . 

„  281  . 

„  244  . 

„  252  . 

„  253  . 

„  260  . 

„  289  . 

M  314  . 

„  3.31  . 

,.  330  . 

t,  356  . 

..  39-2  . 


J? 
>» 


»» 

■J? 


t1 


it 


If 


399  . 
404  . 


416  . 
425  . 

444  . 
485  . 

487  . 


526  . 
555  . 


„     556  . 


564  . 
576  . 


Aline  :  for  •*  2  W.  Rob.  111."  read  '*  1  W.  Rob.  111." 
Glascott  V.  Lang :  dcleU  "2  Ph.  323." 

Bowden,  Ex  jtartc.  read  "  Kaposi  to  v.  Bowdeu,  infra,  col. 
1142." 

Capper  v.  Wallace:  for  "3  Asp.  M.  C.  22S/'  read  "4  Asp. 
M.  C.  223." 

Ricliardsons,  Sanuiel  &  Co.,  In  re :  fm-  ***S'.  6*.  in  C.  A."  rend 
"  Affirmed,  66  L.  J.  Q.  B.  868  ;  77  L.  T.  479  ;  8  Asp.  M.  C. 
330." 

Alhainbra  \  for  '*43  L.  T.  636,"  read  "44  L.  T.  636"  ;  and 
at  col.  243 

Corkling  v,  Mauaey : /<w  "  1  Asp.  M.  C.  18," /rarf  "2  Ahp. 
M.  C.  18." 

Postlothwaite  v,  Freebotly  :  for  *'  7  Asj).  M.  C.  302."  read  "  4 
Asp.  M.  C.  302." 

Grieves  r.  King:  add  **Cf.  Minna  Craig  Steamship  Co.  r. 
Chartered  Mercantile  liank  of  India,  London  and  Cliina,  66 
L.  J.  Q.  B.  339  ;  [1897]  1  C^  B.  460  ;  76  L.  T.  310  ;  45 
W.  R.  338  ;  8  Asp.  M.  C.  241." 

Pickering' r.  Barclay  :  for  **2  KoUe  Abr.  248,"  read  **2  Rolle 
Abr.  58  ;  Style,  132." 

Swift:  />r  **5  C.  Rob.  320,"  read  **1  Dods.  320." 

Dick  r.  Lumsden  :  fw  *'  Peake,  251,"  read  **  1  Peake,  189." 

Sibson  V,  Ship  Barcraig  Co.  \  for  '*2  Ct.  of  Sess.  Caa.  (4th 
ser.)  91,"  reoAi  "24  Ct.  of  Sess.  Cas.  (4th  scr.)  91." 

Asfar  f.  Blundell :  /07-  "[1895J  2  (?.  B.  196,"  read  "[1896J  1 
Q.  B.  123.     Affirming,  \h  K.  481." 

Boson  r.  8andfoi-d  :  for  "Levinz,  pp.  3,  258,"  read  "  Levinz, 
pt.  3,  258." 

Mitchell  r.  Bum : /or  **  2  Ct.  of  Sess.  Chh.  (4th  ser.)  900,'* 
read  **1  Ct.  of  Sess.  Cas.  (4th  ser.)  900." 

Collier  v.  Hinde  :  deXeU  *'  17  L.  T.  341." 

Sanders  i?.  Vanzeller  :  delete  *'2  0.  &  I).  244." 

Moeller  v.  Young :  for  *'  3  Jur.  (n..s.)  393," read  **  2  Jur.  (n.s.) 
393." 

Capper  c.  Foi-ster  \  for  "3  Scott,  129,"  read  "  5  Scott,  129." 

Hogarth  r.  Miller  :  )or  **16  Ct.  of  Sess.  Cas.  (4th  .ser.)  599," 
read  **  18  Ct.  of  Se^s.  Cas   (4th  ser.)  599." 

Brown  r.  Tanner  :  Reversed  on  another  point ;  see  col.  396. 

Harris  r.  Best  Ryley  :  delete  **Byley." 

Seeger  r.  Duthie  :  add  **  Affinned.  8  C.  B.  (x.s.)  72  ;  30  L.  J. 
C.  P.  65  ;  7  Jnr.  (n.k.)  239  ;  3  L.  T.  478  ;  9  W.  U.  166— 
Kx    Cli  " 

Wagstaff r.  Andereon  :/or  "  44  L.  T.  720,"  reml  ** 42  L.  T.  720." 

Williams  r.  Dobbie :  for  ''10  Ct.  of  Ses.s.  Cas.  (4th  ser.)  982," 
read  **11  Ct.  of  Sess.  Cas.  (4th  ser.)  982." 

Cannan  r.  Meabum  :  for  *•  1  L.  J.  (o.s.)  C.  P.  84,"  read  **2 
L.  J.  (U.S.)  K.  B.  60  "  ;  and  delete  **  2  Moore,  633  "  ;  and  so 
at  col .  738. 

Firth  r.  Forbes  :>r  "10  Jur.  (n.s.)  1113  ;  10  AV,  R.  291," 
reM  **8  Jur.  (n.h.)  116;  11  W.  R.  14." 

**  Stoppage  in  Trauitu — Ooodi  in  handi  of  Warehonieman. — 
(ioods  purchased  of  B.  in  Loudon,  by  A.  living  at  Falmouth, 
were  shippe<l  for  Falmoutli,  and  on  the  same  day  an  invoice 
was  sent  by  B.  to  A.  On  arrival  of  the  steamer  at  Falmouth 
the  goods  were  landeil  and  taken  to  C.'s  warehouse.  C.  was 
in  the  habit  of  warehousing  goods  at  the  risk  and  subject  to 
the  onler  of  the  consignee,  with  the  excUisive  right,  as 
between  himself  and  the  sbiitowuers,  of  delivering  to  the 
consignee  Five  days  after  A. 's  bankruptcy,  B.  telegraphed 
to  C.  uot  to  deliver  the  goods : — Held,  that  the  transitus 
was  not  at  an  end,  and  that  B.  had  the  right  to  stop  delivery. 
Barrow,  Ex  parte,  Worsdell,  In  re,  6  Ch.  D.  783 ;  46  L.  J. 
Bk.  71  ;  36  L.  T.  325  ;  25  W.  R.  466  :  8  Asp.  M.  C.  887." 

*^  Stoppage  in  Traniitn— Goodi  on  board  Ship  of  Pnrehaier. — 
B.  k  Co.,  acting  as  agents  iu  England  for  a  foreign  princiual, 
purchased  from  F.  &  Co.,  in  F.ngland,  cement  for  the  l)ew 
York  market.  The  cement  was  ordered  to  be  sent  alongside 
a  vessel  which  B.  ft  Co.  had  purchased  for  their  principal,  and 
was  shipped  on  board  that  vessel.  Mate's  receipts  for  the 
eetnent  were  token  by  F.  k  Co.,  and  handed  by  them  to 
B.  k  S.,  who  exclianged  them  for  bills  of  lading,  in  which 
B.  k  S.  were  named  as  shippers,  making  the  cement  deliver- 


cxl 


ADDENDA  ET   CORRIGENDA. 


Col. 

577  . 

>f 

580  . 

»» 

582  . 

>» 

1 : 

584  . 
685  . 

if 


»l 

f* 

»  > 

»» 

)f 
ft 

»» 


595  . 


„  602  . 
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„     719  . 


able  to  the  order  of  li.  k  S.  15.  &  S.  jip«vt'  directions  as  to 
the  destination  of  the  goods  and  the  sailins^  of  the  vessel. 
During  the  voyage  to  Sew  York  B.  k  S.  l>cc-ame  bankrupt. 
F.  &  Co.,  who  knew  that  the  ship  belonged  to  the  princiiial 
of  B.  &  S.,  and  that  the  cement  was  bought  for  him,  claimed 
as  mijwid  vendors  to  stop  it  in  tmnsitu  : — Held,  that  they 
were  not  entitled  to  stop  it.  linrnu  SUm  <t*  Son,  Francis, 
E^'imrU,  56  L.  T.  577  ;  4  Morrell,  146  :  6  Asp.  M.  C.  138." 

Fowler  r.  McTaggart :  for  **l{\iner,"  read  "  Kynier."  Add 
"Cf.  Wright  V.  Mitchell,  \*  Ct.  of  Sess.  Cas.  (3rd  ser.) 
516." 

ShcpiMinl  r.  Wright:  for  "Shower,  P  C.  23,"  rmd  *' Shower, 
\\  C.  18.  ' 

Kichardson  c.  Noiirse :  fur  **3  P*.  k  Ad.  237,"  n-'ul  "  J^ 
15.  k  Ah!.  237." 

Da  Coxia  v.  Xewnhara  :  delete  **2  Burr.  407." 

Stewart  r.  West  India  k  Pacific  Steamsliip  Co.  :  far  *'  1  Asp. 
M,  C.  528,"  read  "2  Asp.  M.  C.  32"  :  and  at  col.  1246. 

Cambrian  :  add  **Cf.  The  Helvetia,  8  Asp.  M.  C.  264,  w." 

For  "Rex.  ?•.  Cinque  Ports  (Lord  Waiilcn),"  rod  "Cinque 
J*orts  (Loitl  Warclen)  r.  The  King  in  hisotticeof  .-Vdmiralty." 

Duke  of  Manchester:  fm-  "2  W.  Kob.  470."  &c.,  read  "6 
Moore,  P.  C.  90.     Attirming,  2  W.  Rob.  470,"  &c. 

Nellie :  fur  '*  21  L.  T.  51H,"  read  "  29  L.  T.  516." 

Charlotte  Wylie : /or  "2  W.  Rob.  495,"  read  "1  W.  Rob. 
495." 

Sappho:  /or  "24  L,  T.  705."  read  "28  L.  T.  825;  2  Asp. 
M.  C.  4." 

Happv  Hetnrn  :  ndd  "The  hivorite.  2  W.  Rob.  255." 

Foi'  "'Colly  r.  Watson,"  read  "Colby  v,  Watson." 

Norma  :  for  "5  L.  T.  340,"  read  "3  L.  T.  340." 

Ella  Con.stance:  /or  "  15  L.  J.  Adm.  11*1,"  ?rm/  "33  L.  ,1. 
Adm.  191." 

Schiller,  Varqoex:  delete  "3  Asp.  M.  C.  226." 

Palmvra  :  frr  "25  L.  T.  804  ;  1  Asp.  M.  C.  278,"  read  "25 
U  T.  884  :  1  Asp.  M.  C.  182." 

"  Salvage— Juriidictioii—Seryioe  of  Writ.— A  foreign  ship 
stranded  on  the  Englisli  coast  and  her  master  contracted 
with  a  foreign  salvage  cimpaiiy  to  jmv  them  half  the  value 
of  the  ship  when  salve<l.  She  was  floated  and  brought  to 
Southampton.  The  salvage  conipany  instituted  a  salvage 
action  claiming  payment  of  the  sum  agreed  uix)n  : — Held, 
that  there  was  no  juri.sdiction  to  order  service  of  the  writ 
upon  the  defendants,  because  there  was  no  obligation  upon 
them  to  pay  the  money  within  the  jurisdiction,  within  the 
meaning  of  Order  XI.,  r.  1  (r.) ;  and  that  the  existences  of 
the  .salvage  Hen  made  no  differenee.  The  Eider,  XefUune 
Salrat/e  Co.  v.  Xorddeiitscher  Lloyds  62  L.  J.  Adm.  65 ; 
[1893]  P.  119  :  1  R.  593  ;  69  L.  f.  622  ;  7  A.si..  M.  C.  354 
— C.  A."  ;  and  at  c<d.  975. 

"Salvage — Tender — Coati. — Where  the  tender  was  adequate 
and  tlie  salvors  had  incurred  no  risk,  the  Court  nevertheless 
refused  to  condemn  the  salvors  in  costs.  Peculiarity  of 
salvage  cases  in  this  respect.  The  lyUliam^  5  Not.  of  Cas. 
108." 

General  Steam  Navigation  Co.  r.  Morrison  :  add  "  Affirmed,  8 
Ex.  733  ;  22  L.  .1.  Ex.  233  ;  17  Jur.  507  ;  1  W.  R.  Ill- 
Ex.  Ch." 

Nor:*  delHe  "22  W.  K.  30"  ;  and  at  cols.  697,  805. 

Scotia  :  add  "  Cf.  The  Dim.stanborough,  [1892]  P.  368,  w." 

John  Fcnwick : /(w  "  L.  R.  4  A.  k  E.   500,"  rmrf  "  L.  R.  3 

A.  &  E.  500  "  ;  and  at  col.    88. 
Sea  Nymph  :  delete  "15  L.  T.  103"  ;  and  at  col.  809. 

Agundillana  :  for  "30  L.  T.  ^^irread  "60  L.  T.  897." 

Secret:  add  "The  Thomas  Powell  and  The  Cuba,  14  L.  T. 
603. " 

William  Lindsay:  delete  "22  W.  R.  6." 

For  ••  InHexible,"  reaii  "Ironmaster." 
Palestine:  deUU  "1  Asp.  M.  C.  468." 

River  Wear  Commissioners  v,  Adamson :  for  "  46  L.  J.  Q.  B. 
83  ;  24  W.  R.  872,"  read  "47  L.  J.  Q."  B.  193  ;  26  W.  R. 
217." 

Sisters  :/or**6  Asp.  M.  C.  588,"  read  "3  Asp.  M.  C.  122." 
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Col.  724  .        .    Charki«h :  /or  "  22  W.  R.  437,"  read  "  21  W.  R.  437." 

7.>3  .        .     Wild  Ranger:  /or  "32  L.  J.  Adm.  49,"  read  *  81  L.  J.  Adm. 

206." 
761  .        .     VeTaCru2:/or"»P.D.96,"r«w/**9P.D.88";andntcol.859. 
7«9  .        .     Ocean  Wave :  /or  «*L.  R.  5  P.  C.  205,"  read  "L.  R.  3  W  C. 

205  "  :  and  at  col.  774. 
772  .        .     Rhosina  :  for  **  68  L.  T.  210  ;  6  Asp.  M.  C.  114/*  read  "  58 

L.  T.  80;  5  Asp.  M.  C.  460." 

785  .        .     Khedive  :  /or  "4  Asp.  M.  C.  567," read  "  4  Asp.  M.  C.  360  " 
and  at  col.  818. 

786  .        .     Rose  r  add  **  Inflexible,  H.M.S.,  Swabey,  82." 
799  .        .     "  Colliiion— ArtieU  16— Staaiiuliip  dead  in  the  water— Fog.— 

A  steamship  lying  dead  in  the  water,  in  a  dense  fog,  on 

hearinff  a  whistle,  may  get  such  way  on  her  as  will  enable 

her  to  Keep  under  command.     The  Earl  of  Dumfries,   The 

Boskenna  Bay,  5  Asp.  M.  C.  829  h." 
SO.!  .        .    Traveller  :  /or  **2  W.  Rob.  197,"  read  *'  8  Hng.  Adm.  870." 
808  .        .     Peckferton  Castle  :  for  **38  L.  T.  816,"rearf  *•  37  L.  T.  816  "  ; 

and  at  col.  810. 
811.        .     ior  * '  St.  Andrews, "  read  *  *  St.  Audries. " 

Independence : /or  "4  L.  T.  553;   9  W.  R.  587,"  read  "  4 

L.  T.  563;  9  W.  R.  582." 
,,     818  .        .     Emmy  Haaso:  delete  "Maclaren  r    Compagnie  Fran^aise  de 

Navigation  k  Vapeur." 

822  .        .     Panther  ifor'*^  Spinks,  81,"  read  **  1  Spinks,  31. " 

823  .        .     Mreander,  and  The  Florence  Nightingale  i  for  *' 6  L.  T.  400," 
read  **  8  L.  T.  34  "  ;  and  at  col.  822. 

827  .        .     River  Derwent :  for  **64   L.   T.   500,"  read  "62  L.  T.  45, 
infra,  col.  884." 

„     837  .        .     Dorrington's  Case :  for  "  Moo.  916,"  read  "Sir  F.  Moore.  916." 

„     839  .         .     Alexandria:  add  **S,  P.,  The  Urania,  5  L.  T.  402";  and  at 

cols.  144,  945. 
Malvina: /or  "Lnsh.  495,"  &c.,  read  ''Br.  k  Lush.  57,  &c. 
Affirming,  Lush.  459." 

,,    840  .        .    '*  PartiM— Amendment  of  Writ — Name  of  Plaintiif.— In  an 

action  in  personam  for  collision,  the  name  of  the  agent, 
instead  of  that  of  the  owner  of  the  cargo  was  by  mistake 
inserted  in  the  writ,  and  the  mistake  was  not  discovci^ 
until  the  case  had  been  can-ied  to  the  House  of  Lords,  where 
the  defendant's  ship  was  found  to  be  alone  in  fault :  -  Held, 
that  the  judgment  in  an  Admiralty  action  not  being  final, 
the  writ  could  be  amended  by  substituting  as  plaintiff  the 
name  of  the  cargo-owner  for  that  of  the  agent  The  Duke  of 
Buccleagh,  61  L.  J.  Adm.  57 ;  [1892]  P.  201 ;  40  W.  R. 
455  ;  7  Asp.  M.  C.  294— C.  A."    And  at  cols.  974,  975. 

,,     844  .         .     Haswell:  add  ''S.P.,  The  Amelia,  Lush.  311— P.  C." 

„     84«  .         .     EarlSpencer:/or"4A8p.  M.C.523,"r«f<w«"2Asp.  M.  C.523." 

.,     854  .         .     William  Hutt :  delete  "  1  Swabcy,  696  ;  2  L.  T.  448  "  ;  and  at 

col.  855. 
Fndeavour:  for  "rem,"  read  "sum." 

,.    858  .         .     Daioz:    deleU  "The  Daioz."    And  delete  "47  L.  J.  Adm.  1  ; 

87  L,  T.  137 ;  8  Asp.  M.  C.  377— C.  A." 

,.    860.        .    Rigborgs  Minde: /or  "8  P.  D.  117  ;  49 L.T.  28  ;  5  Asp.  M.  C. 

AQO^read  "8  P.  D.  132  ;  49  L.  T.  282  ;  5  Asp.  M.  C.  127." 

„    868.         .     Peerless:  rfe/«<c  "Lush.  80." 

Seine  :  /or  "2  L.  T.  340,"  read  "  1  L.  T.  340." 

„    879  .         .     Batuit  v.  Hartley  :  for  "  L.  R.  9  Q.  B.  594  ;  29  L.  T.  968," 

read  "  L.  R,  7  Q.  B.  594  ;  26  L.  T.  968." 

.,    881  .        ,     For**  Davies  v.  Pctley,"  read  "  Dimes  r.  Petley." 

•t    893  .        .     Buchanan  v,  Clyde  Lighthouses  Trustees :  for  "  10  Ct.  of  Sess. 

Cas.  (4th  ser.)  531,"r«K^  "11  Ct.  of  Sess.  Cas.  (4th  ser.)  581." 

,,    910.  "  ITnsafe  berth— Liability— OoTemment  Dockyard.— A  barge 

belonging  to  the  plaintiffs  was  moored  in  Chatham  Do<:kyanl 
in  a  berth,  pointed  out  by  the  foreman,  and  was  tlien 
damaged.  In  an  action  to  recover  the  damage  from  the 
Port  Admiral,  the  Admiral  Superintendent,  and  the  Queen's 
Harbour  Master,  the  officials  in  charge  of  the  Dockyard,  the 
jury  found  that  the  berth  was  unsafe,  and  found  a  verdict 
for  the  plaintiffs.  Held,  that  the  doctrine  of  respondeat 
gwperior  did  not  apply ;  and  that  there  being  no  evidence 
that  the  defendants  invited  the  plaintiffs  to  the  berth,  they 
were  not  liable.  Wright  v.  LcthWidge,  68  L.  T.  572  ;  6 
Asp.  M.  C.  558— C.  A." 
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cxlii  ADDENDA   ET  COERIGENDA. 

Col.   922  .        .     Peacock  v.  Lucy :  ad^  **  But  see  Kexv.  Goombe,  1  Loach  C.  G. 

388." 
(« Locality— CximinalJariidietioiL— The  Central  Criminai  Court 
and  the  High  Court  of  Admiralty  had  no  jnrifidiction  to  try 
for  manslaughter  the  foreign  master  of  a  foreign  ship  who 
drowned  a  British  subject  oy  collision  with  a  British  ship 
within  two  miles  of  Dover  pier.  Meg.  v.  Ket/n^  The  Fran- 
eaiiia,  2  Ex.  D.  63  ;  26  L.  J.  M.  C.  17.** 
,,     9*27  .        .     Johnson  v.  Drake:  add  '*Gwynne  and  Constantine's  Case, 

cited  Godb.  886." 
Meretoue  v.  Gibbons:  read  '*Menetonev.  Gibbons** ;  and  at 
cols.  198, 201,  925. 
,.     928  .        .     Walker  r.  Adams  :  for  "  2  Keb.  201,  722,"  read  "  2  Keb.  215, 

227." 
Barber  V.  Wharton  : /or  ^'2  Barnard.    2,"  read**l  Barnard. 
K.  B  2  *' 
929  .         .    Johnson  v\  Shippen :  far  **  Mod,  79,"  reftd  "6  Mod.  79." 
9:30  .        .     Waltham  r.  Mulgar  :  far  "Moore,  776,"  i^ad  ** Sir  F.  Moore, 
776." 

932  .        .     Bennet  v.   Buggin :  fur    **4    Burr.   2032,"  read  **3   Bqit. 
2035.** 

933  .         .     Medenham  r.  Foliam  :  for  •'  Gibb.  9,*'  read  "GUb.  9." 
Wharton  :>r  *'3  Hag.  Adm.  141  h.,"  read  **8  Hag.  Adm. 

148  n:" 
Bead  V.  Chapman  :  for  /*  Keb    394,"  read  "2  W.  Kel.  K.  B. 
226." 

934  .        .     Simrk  v.  Staffoi-d  :  for  **Haixlr.  185,"  read  **Hardr.  183.'* 
Tliomson  v.  Smith  :  delete  **  2  Ld.  Kaym.  805." 

93r»  .         .     For  *♦  Hill's  Case,"  read  **  Anon." 

938  .        .     Staffordshire  :  for  **  25  L.  T.  137,"  read  '*  27  L.  T.  46." 

951  .  .  **  Admiralty— Foreign  Enlistment  Aet,  1870-7-TiLg  TowiAg 
Prise. — ^A  French  ship  of  war  captured  in  the  Engli^ 
Channel  a  Prussian  ship.  A  prize  crew  was  put  on  board, 
and  the  ship  was  subsequently  driven  by  weather  into  the 
Downs,  and  anchored  in  British  waters.  The  French  consul 
at  Doyer  engaged  a  British  tug  to  tow  the  prize  to  Dunkirk 
Roads  : — Hold,  that  an  offence  under  s.  8  of  tlie  above  Act 
had  been  committed,  and  that  the  tug  was  forfeited  to  the 
Crown.  The  GauiUld,  Dyke  v.  Elliott,  41  L.  J.  Adm.  65  ; 
L.  R.  4  P.  C.  184 ;  26  L.  T.  45  ;  20  W.  R.  497 :  1  Asp. 
M.  C.  211.'* 

(( Arreat— Selease  on  Bail.  —Where  a  ship  is  arrested  for 

an  alleged  offence  under  the  Foreign  Enlistment  Act,  1870,  the 
Court  may,  with  the  consent  of  the  Crown,  order  the  ship 
to  be  released  on  baih  The  Gauntlet,  L.  R.  3  A.  &  E.  319  ; 
24  L.  T.  897 :  1  Asp.  M.  C.  45. " 
** Telegraph  Cable.—  During  war  between  France  and  Ger- 
many an  English  company  contracted  with  the  French  govern- 
ment to  lay  down  telegraph  cables  on  the  French  coast,  so 
as  to  complete  a  line  of  communication  between  Dunkirk 
and  Verdon.  The  cable  was  shipped  on  board  a  vessel  at 
London,  which  was  arrested  for  violation  of  the  Foreign 
Enlistment  Act,  1870.  It  was  proved  that  the  undertaking 
was  primarily  of  a  commercial  and  not  of  a  military  or  navid 
character : — Held,  that  the  ship  must  be  released.  The 
JiUcmational,  40  L.  J.  Adm.  1 ;  L.  R.  3  A.  &  E.  321 ;  28 
L.  T.  787." 

** Foreign  Enlistment  Aet,  59  Geo.  8,  e  69.— A  British 

subject,  in  the  service  of  a  foreign  prince  at  peace  with  this 
country,  captured  a  British  vessel,  whidi  was  afterwards 
lawfully  condemned  as  prize  for  breaking  blockade  : — Held, 
that  he  was  not  liable  to  an  action  at  the  suit  of  the  owner. 
Dobree  v.  Napier,  2  Bing.  (n.c.)  781  ;  3  Scott,  201  ;  5 
L.  J.  C.  P.  273." 

956  .         .    John  v.  Siegniund  :  add  '^But  see  The  Experimento,  2  Dods. 
38  (where  the  claimants  were  British)." 
,,     957  .  **Writ— Foreign  Corporation— Addroit.— A  writ  in  personam 

for  service  within  the  jurisdiction,  addressed  to  a  foreign 
corporation,    without  giving  its  address,*  set  aside.     The 
W.  A,  ShoUcn,  57  L.  J.  Adm.  4  ;  13  P.  D.  8  ;  58  L.  T.  91  ; 
36  W.  R.  559  ;  6  Asp.  M.  C.  244." 
„     961   .        .     Hallidav  v,  Han-is  :  delete  "Albion,*'  **27  L.  T.  732," and  "1 

Asp.  M.  C.  481." 
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"Col.  975  .  **AppMr»aM — Solieitori— Attaehment. — In  a  collision  action 

in  rem  solicitors  accepted  service  of  the  writ,  which  they 
endorsed  to  the  effect  tnat  they  accepted  service  on  behalf  of 
the  defendants,  and  undertook  to  pnt  in  bail.  The  defendants 
subsequently  withdrew  their  authority,  and  the  solicitors 
did  not  enter  an  appearance: — Held,  that  they  had  not 
broken  their  undertaking  so  as  to  be  liable  to  attachment. 
The  Anna  and  Berta,  64  L.  T.  832  ;  7  Asp.  M.  C.  31." 

„     981  .        .     North  American  :  deleU  **2  Asp.  M.  C.  689." 

984  .        .     Venus,  Caryo  ex  :  for  "L.  R.  4  A.  &  E.  50,"  read  "  L.  R. 

1  A.  &  E.  50." 
992  .        .     Ocean  Steamship  Co.   r.   Anderson  :  /or  "  col.  992,"   read 
"  col.  588." 

^,    997  .  '*  InterrogEtoriea — Co-ownenbip  Action— Doeumenti— Bis- 

eovery. — In  an  action  against  a  managing  owner  for  an 
account,  the  defendant  must  answer  interrogatories  as  to 
documents  relating  to  the  ship's  accounts.  He  cannot  avoid 
answering  on  the  ground  that  the  books  and  accounts  are 
kept  by  a  firm  of  which  he  is  a  member,  and  that  the  action 
is  against  him  individually.  Sivanston,  v.  Lishinan^  48  L.  T. 
360 ;  4  Asp.  M.  C.  450." 

,,1005  **  CoUiilon— DamagM— Yaluo  of  Ship.— The  value  of  a  ship 

lost  in  collision  is  for  the  Registrar  and  mercliants  to  decide 
in  the  first  instance,  and  not  for  the  Court.  The  Speculator, 
10  Jur.  54(J." 

„     1006         .     laying  Fish,  H.M.S. :  for  '*2  Moore,  P.  C.  (n.s.)  77,"  read 

**  3  Moore,  V.  C.  (n.».)  77." 

,,     1011  Annot  Lyle :    add  '*The  application  must  be  made  to  the 

Court  of  Appeal,  and  not  to  the  Admiralty  Division.  The 
Khedive^  Sioovivaart  McuUsehcMpy  Nederland  v.  The  Khedive 
(Owners),  5  P.  D.  1  ;  41  L.  T.  392 ;  28  W.  R.  364  ;  4  Asjl 
M.  C.  182." 

„     1013         .     VVilHam  Hntt :  delete  "  Swabey,  696  ;  2  L.  T.  448." 

^,    1014  "County  Court— Appeal  — Prohibition.  — A   judge  of  the 

Admiralty  Division  has  all  the  powers  of  a  judge  of  the  High 
Court  as  to  prohibiting  a  county  court  judge  in  an  Admiralty 
matter.  An  appeal  from  a  refusal  by  him  to  grant  a  i)rohibi- 
tion  lies  directly  to  the  Court  of  Appeal,  if  he  requires  no 
fiirther  arguments.  The  Recepta,  Gordon  v.  Francis  [1893], 
P.  255 ;  1  R.  644 ;  69  L.  T.  252 ;  41  W.  R.  561 ;  7  Asp. 
M.  C.  859— C.  A." 

„    1016         .     Moorsley :  /or  **  29  L.  T.  668,"  reatl  "  27  L.  T.  663." 

**  Admiralty  —  Appeal  from  County  Court — Ivideneo  on 
Appeal. — Where  no  note  of  the  evidence  or  proceedings  was 
taken,  a  Divisional  Court  may  order  that  tne  witnesses  of 
both  parties  who  were  examined  in  the  court  below  be 
produced  and  examined  on  the  appeal.  The  Orescent,  Great 
Northern  Steatriship  Fishing  Co.  v.  The  Orescent  (Oicners), 
62  L.  J.  Adm.  63  ;  1  R.  613  ;  68  L.  T.  556  ;  41  W.  R.  533  ; 
7  Asp.  M.  C.  297— C.  A." 

,,1020  *' Coata— Higher  Beale. — Costs  on  the  higher  scale  were 

allowed  in  an  action  by  shipowners  against  dockowners  for 
damoge  sustained  by  their  ship  in  taking  the  ground  on  an 
uneven  bottom  ;  expert  evidence  of  en^eers  and  surveyors 
having  been  called  as  to  whether  the  ship  was  fit  to  take  the 
gronnd.  The  Robin,  [1892]  P.  95  ;  67  li.  T.  298  ;  7  Asp. 
M.  C.  194." 

** Conniela'   Feoa— Befireahers.— A  trial  extended  over 

tw3  hours  and  a  quarter  on  the  first  day  and  two  hours  and 
a  half  on  the  second  day.  Refreshers  were  allowed.  The 
Courier,  61  L.  J.  Adm.  11  ;  [1891]  P.  355 ;  66  L.  T.  386  ; 
7  Asp.  M.  C.  157." 

„    1025         .     For  "  Policies,  1.  Stamping,  d.  Legality,"  read  **  Policies, 

la.  Legality,  1035"  ;  and  at  col.  1035. 

«»    1027         .     For**  Losses,  4.  Adjust'imnt,  d.  Payment,  1 266, "  read '  *  Losses, 

4a.  Payment,  1266"  ;  and  at  col.  1266. 

„    1036  .     Pray  v,  Edie  :  /or  "2  Tenii.  Rep.  313,"  r^ad  "1  Term.  Rep. 

318." 

„    1037         .     Mackenzie  r.  Whitworth :  /or   **2  Asp.   M.   C.   490,"  read 

"3  Asp.  M.  C.  81." 

,,1039         ,    For  **  Newly  t>.  Reed,  1  W.  Bl.  116,"  read  "Xewby  v.  Reed. 

1  W.  BL  416." 

„     1048  .     For  "  Brack  v.  Douglas,"  read  "  Braik  v.  Douglas." 
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Ck)l.  1060         .     De  SymontU  r.  Sliedden  :  /w  **  2  Bos.  k  P.  (X.  R.)  158,"  read 

**2  Bos.  At  P.  158." 
„     1054         .     Hurry  r.  Royal  Exchange:  fm-  ♦*2  Bos.  &  P.  (N.  K.)480," 

read  "2  Bos.  &  P.  430^'  ;  and  delete  '^d  R.  R.  804." 
,,     1059         .     De  Wolf  V.  Archangel  Mariliine  Bank  and  Insurance  Co.  :  for 

"  89  L.  T.  605/'  read  **  30  L.  T.  605." 
1084         .     Coev  V.  Smith  :  for  **22  Ct.  of  Seas.  Cas.  (4th  ser.)  955,"  read 

*'22  Milne,  Ct.  of  Sess.  Cas.  955." 
1097         .     Vallejo  v.  Wheeler  :  far  "  Cowp.  143,"  read  "  1  Cowp.  143." 
Bowring  v.  Elmslie  :  add.  **  And  see  Elton  v.  Brogden,  2  Str. 
1264  ;  De  Frise  r.  Stephens,  Marshall  \m.  (4th  ed.)  413,  n." 
.     Dixon  V.  Whitworth.     Reversed,  as  to  salvage ;  see  49  L.  J. 

C.  P.  408— C.  A.  ;  and  at  col.  1132. 
.     Lady  Durham  :  for  **3  Hag.  Adni.  201,"  read  **  3  Hng.  Adm. 

196." 
.     Coiisinn  r.  Nantes:  for  **3  Taunt.  512;  13  R    R,  696,"  read" 

"8  Taunt.  513  ;  12  R.  R.  696." 
.     Delmada  v.  Motteux : /or  "1  Term.  Rep.  85,  n.,"*  read  "1 

Term.  Rcj).  89,  w."  ;  and  at  col.  1209. 
.     Dent.  V,  Smith  :  add  **  Followed  Measina  r.  Petrococchino,  41 
L.  J.  P.  C.  27  ;  L.  R.  4  P,  C.  144  ;  26  L.  T.  661 ;  20  W.  R. 
451  ;  1  Asp.  M.  C.  298  " ;  and  at  col.  1257. 
.     Thompson  r.  Hopper : /or  '*E1.  Bl.  &  El.  1049,"  7-«irf  '*EI. 

Bl.  &  El.  1038." 
.     Shore  v.  Bentall :  for  "  1  M.  k  Ry.  Ill,"  read  "  1  Man.  &  Ry. 

680,  »." 
.     FiKher  v.  Ogle:  add  **Cf.  Chri.stie  i\  Sccretan,  8  Term.  Rep. 

192." 
,     Gevcr  v.  Aguilar:  add  **Bell  v,  Caratairs,  14  East,  374  ;  12' 
R.  R.  557  ;  Baring  v,  Christie,  5  East,  398  ;  1  Smith,  462  ; 
2  Smith,  142;  7  R.  R.  719." 
.     **  Illegality  ai  to  part  of  the  goods.—If  a  vessel  brings  gooil.s. 
under  a  license  and  also  goods  not  licensed,  the  insurance  on 
the  licensed  goods  is  not  thercb}*  vitiated.     Pieschell  v. 
A  llnuUf   Pieachtll  v.   Laire,    4    Taunt.    792 ;    cf.   Kcir  v. 
Andraade,  2  Marsh.  196  ;  6  Taunt  498." 
„     1204         .     Boulton  r.  Dobree  :  add  **Cf.  Branckner  r.  Nesbitt,  6  Term. 

Rep.  23  ;  De  Tastet  r.  Taylor,  4  Taunt.  233." 
Lee\'in  r.   Cormac  :   add  '*  But  see  Williams  r.  Marshal],   6 
Taunt  390  ;  7  Taunt  468  ;  2  Mar^h.  92  :  1  Moore,  168." 
„     1209         .    For  "Anon.  1  Chit  53,"  read  "  Wright  v.  Welbie,  1  Chit.  49." 
„     1224  .     For**d,  Payment"  read  **  4a.  Payment " ;  and  at  col.  1266. 

For  **Naylor  v.  Tulmer,"  read  "Palmer  r.  Naylor";  drlefc 
**8  Ex.  739." 
„     1246         .     For  "  Harley  r,  Millwaixl,"  read  "  Hurley  r.  Milhvard." 
„     1262         ,     Ro_gers  r.  Maylor  :  for  "Peake's  Add.  Cas.  37,"  read  "1  Park. 

Ins.  (8th  ed.)  267." 
M     1279         .     "Abandonment— Hotioe— Time.— A  recaptured  ship  was  carried 

into  a  distant  poi*t,  and  there  sold  for  the  benefit  of  all 
concerned ;  and  the  assured  gave  directions  to  tlie  agent  to 
have  the  proceeds  remitted  to  him.  Four  months  after  the 
loss,  he  gave  notice  of  abandonment : — Held,  too  late. 
Alhcood  v.  Henchell,  1  Park  Ins.  (8th  ed.)  399." 
1308  .  For  "Natusch  r,  Symondson,"  reati  "Natuschr.  Hendewerk." 
1310  .  Boddington  r.  Castelli :  add  "  S.P.  Luckie  r.  Bushby,  13 
C,  B.  864 ;  1  C.  L.  R.  685 ;  22  L.  J.  C.  P.  220  ;  17  Jur.  625  ; 
I  W.  R.  455." 
1328         .     Peron  r.  Fromo :  for  "2  Bamai-d.  S04,"  read  "1  Barnard. 

K.  B.  304." 
1335         .     Paul  r.  Knight:  for  "2  Keb.  222,"  read  **  W.  Kelvng,  K.  B. 

222." 
1342         .     Peele  r.  Northcotc  :   A»-   ''16  R.  R.  655,"  rad  "18  R.  R.. 
655." 
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OF    CASES    RELATING    TO 


SHIPPING,   ADMIRALTY, 


AND 


INSURANCE    LAW. 


A.  SHIPPINa. 

I.  Building  Repairs  and  Tonnage. 

1.  Contract ft^r^  14. 

2.  AdranecM  for^  17. 

X  Property  in  I'njin'mhed  If  nil,  19. 

4.  Bankrupt ry  of  Oianrr  or  liuildei'.  21. 

.").  LirtL, 

H.  Of  Shipwright,  23. 
h.  Of  Others,  24. 

fl.  Tonn4i4jc^  25. 

II.  National  Chabacter,  26. 

III.  Registration. 

1.  Vnder  Merchant  SfUpplng  Act  a. 

a.  Title  by,  28. 

b.  Foreign  Owners — Foreign  Sliips.  21). 
r.  Ships  owned  by  Partnci's,  80. 

d.  Certificnte,  30. 
f.  Improper  Registration.  32. 
/.  Equitable  Interests,  34. 
ff.  Oia  Registry  Acts,  36, 
7«.  Miscellaneoas,  38. 

2.  Jlcffistrathm at  JAttydt'*^  38. 

IV.  Owners. 

1.  Whi*  are. 

a.  Evi<lenceof  Ownership— The  Register, 

40. 
*.  Other  Evidence,  42. 
£•.  Generally,  43. 

2.  Part  Owners. 

a.  Are  Tenants  in  Common,  44. 

h.  Rights  and  Liabilities  between  them- 
selves, 4.5. 

V.  Kisrhts  and  Liabilities  ngninst  and  to 
Others,  51. 

//.  Refusing  to  Navigate.  52. 

3.  Managing  Owner  and  Sfiip'jt  Iltisbfiyul,  55. 

8. 


4.  Liability  on  Contract. 

a.  Necessaries  and  Repairs,  61. 

b.  Liability  of  Part  Owners,  66. 
e.  In  other  Cases,  68. 

5.  Liability  and  Rights  in  Tort. 

a.  Injury  caused  by  or  to  Ship,  69. 

b.  Injury  to  Crew,  73. 

r.  Unseaworthiness — Overloatling.  73. 

6.  Liability  a*  Carrier. 

a.  Apart  from  Contract,  74. 

b.  Under  Contract  of  Carriage,  76. 

c.  Xiability  to  Passengers,  78. 

7.  Limitation  of  Liability,  79. 

8.  Offences  by,  79. 

.  Master. 

1.  Position,  Duties,  and  Liabilities,  80. 

2.  Anthority  to  bind  Owners^  83. 

3.  Authority  to  sell  Ship  or  Cargo,  87. 

4.  Primage  and  Premiums,  89. 

5.  Wages  and  Disbursements. 

a.  Generally,  89. 

b.  Lien,  97. 

e.  Priorities.  101. 

d.  Forfeiture,  lo». 

/•.  Foreign  Master,  104. 

6.  Barratry,  105. 

7.  Certificate,  106. 

I.  Seamen  (inchuling  Thames  Watermen). 

\,Wage*. 

a.  Generally,  106. 

b.  Contract. 

i.  Stamp.  113. 

ii.  Form,  114. 
iii.  Division  of  Profits,  115. 
iv.  Additional  Wages,  115. 

V.  Allowance  for  Short  Provisions, 

117. 
vi.  Advance  Note,  117. 


SHIPPING. 


vii.  Jurisdiction   to   set    aside  Uii- ! 
reasonable  Conti-acts,  118.        j 
viii.  Dissolution,  118. 

c.  Lien — Priorities,  119. 

d.  llecoverv  of  Wages. 

i.  Wiio  Liable,  121. 
ii.  Right  to  sue  Barred,  123.  \ 

iii.  Foreign  Seamen  or  Ship,  124. 
iv.  Advance  Note,  12o. 

e.  Practice,  126.  ' 

2.  Desertion,  MUeanduet  and  For/ritnre,  128. 

3.  Pi'oceedingft  against  Seanirn.  132. 

4.  Duty  and  Liability  of  Mnxtcr  or  Ship- 

owner,  133. 
.").  Authority  of  Ma^tf'r  to  j)M7ilxh,  13(i. 

6.  Ceiiljicate  of  Cfu/racter,  137. 

7.  Protert  ion  from  Imposition,  137. 

8.  Wills  of  Seamen,  138. 

9.  Impressment,  138. 

10.  Supplying  witJumt  Lire  nee,  131). 

11.  Titamcs  Watermen,  131). 

VIL  Pilot. 

1.  Recovery  of  Fees  and  RuuiltleM,  141. 

2.  Dutlfi*,  nights,  and  LiahllltieM,  144. 

3.  Licences,  145. 

4.  Duty  to  Employ,  147. 

Vin.  Sale  and  Transfeu. 

1.  Contract  for  Sale,  1^7. 

2.  Title. 

a.  By  Bill  of  Sale,  154. 

b.  In  other  Cases,  157. 

3.  Who  can  Sell. 

a.  Managing  Ownei-s,  158. 

b.  Part  Ownci-s,  151). 
e.  Attorney,  15U. 

d.  Guardian  of  Infant,  UiD. 

e.  Sheriff,  160. 
/.  Master,  160. 

g.  Ratification  by  Owner,  163. 

'h.  Mortgagee— ***'/'  IX.  Mortgage. 

4.  Sale  by  Admiralty  Couii,  164. 

5.  Liabilities  of  Purchaser,  165. 

6.  Commission,  167. 

IX.  Mortgage. 

1.  Lej/al,  168. 

2.  Equitable,  173. 

3.  Mortgagor  in  Possession,  1 75. 

4 .  Mights  of  Mortgagee,  1 77. 

5.  Recovery  of  Money  Advanced,  1S8. 

6.  PriorUies,  189. 

7.  Liability  of  Mortgagee,  191. 

8.  Jurisdiction  of  Admiralty  Court,  193. 

9.  Costs,  194. 

X.  Bottomry. 

1.  Instruvicnts  Amouftting  to,  195. 

2.  Validity. 

n.  Matters  Affecting,  198. 
b.  Authority  of  Master,  206. 
e.  By  what  Law,  213. 

3.  Allowable  Items,  214. 

4.  Priorities,  2U, 


5.  Marshalling,  220. 

6.  Otnditi^m  of  Loss  or  Payment,  221. 

7.  Interest  or  Premium,  223. 

8.  Jurisdiction,  225. 

9.  Practice,  225. 
10.  Costs,  228. 

XI.  Chabterparty. 

1.  Stampltig,  229. 

2.  r/<<?  Contract. 

a.  Parties,  230. 

b.  Legality,  235. 

c.  Generally. 

i.  Form  and  Construction,  236. 
ii.  Law  Applicable,  240. 
iii.  Proceeding  to  a  Port,  or  as  near 
as  the   Ship  can   safely  get. 
242. 
iv.  Frost  preventing  Loading,  245. 
V.  Sailing,  246. 
vi.  Other  Pmvisions,  247. 
vii.  Evidence  to  Explain,  252. 

d.  Alteration,  Variation  and  Cancella- 

tion, 254. 

e.  Conditions  and  Warmnties. 

i.  Cla.ss  of  Ship,  256. 

ii.  Seaworthiness     and      Fitness, 

257. 
iii.  Position  and  Sailing,  260. 
iv.  Caimcity,  270. 

3.  Exemptiofis  from  Lutbillty,  273. 

4.  Provisions  as  to   Dills  of  Lading  and 

Documents,  278. 

5.  Performance. 

a.  Nominating  Port,  280. 

b.  Hastile  and  Blockaded  Ports,  281. 

c.  Deviation  and  Delay,  286. 

d.  Enforcing  in  Equity,  291. 

6.  Liability  of  Charterer  or  Agent,  292. 

7.  Demise  of  Ship,  2^, 

8.  Pleadings,  Evidence  and  Damages,  297. 

XII.  Bill  of  Lading. 

1.  Stamping,  304. 

2.  Form  and  Xatnre  of. 

a.  Form,  304. 

b.  Duration  and  CuiTcncy,  305. 

c.  Revocability,  305. 

d.  Construction,  306. 

e.  Presentation,  313. 

3.  Effect  of 

a.  Signature  by  Master,  314. 

b.  Mate's  Receipt,  318. 

c.  As  to  Qualitv,  Quantity,  and  Date  of 

Shipment, '31 9. 

4.  Exempt  I  onsfj'om  Liability. 

a.  Seaw'orthiness,  Warranty,  325. 

b.  Liability  to  General  Average,  327. 

c.  Statutory  Limitation,  328. 

d.  Perils  of  the  Sea,  328. 
c.  Negligence  or  Fault  of   Master  and. 

Crew,  333. 
/.  Other  Exceptions,  338. 

5.  Indorsement,  Assignment,  and   Transfer, 

a.  Generally,  343. 

b.  Passing  Property.  350. 

f.  Conditionally — brawn  against    Bills 
of  Exchange,  859. 

6.  Pledginj,  3'5"). 
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7.  Lienof  Shipping  Agent,  366. 

8.  Forged,  366. 

XIII.  Fbeight. 

1.  yature  of,  367. 

2.  W1i4;h  Payable, 

a.  Generally,  368. 

b.  On  Transhipment,  371. 
r.  Pro  RatA  Itineris,  373. 

d.  Capture,  375. 

e.  Restraint     of     Princes— Prohibited 

Cargo,  377. 
/.  Damage  to  Cargo— Short   Delivery, 

3o0. 
g.  Abandonment,  Loss,  or  Detention  of 

Ship,  384. 

3.  Pagment 

a.  To  Whom. 

i.  Generally,  388. 
ii.  On  Assignment,  392. 
iii.  On  Mortgage,  395. 

b.  By  Whom. 

i.  Consignor  or  Consignee,  397. 
ii.  Agent,     Factor,      Broker,     or 

Charterer,  400. 
iii.  Assignee,  Appointee,  or  I  n<loi-see. 
402. 
e.  Time,  406. 
d.  Manner. 

i.  Advance  of  Freight,  408. 
ii.  Bill  of  Exchange,  413. 
iii.  Other  Cases,  414. 
r.  Rate  and  Amount,  415. 
/.  Over-payment,  Recovery  of,  426. 
g.  Tender,  426. 
h.  Payment  Guaranteed,  427. 
I.  Pleadings,  427. 

4.  Lien  on  Cargo. 

a.  Creation  of,  428. 

b.  Against    Charterer   or  Agent    with 

Notice,  436. 

c.  Against  Indorsee  or  Assignee  of  Bill 

of  Lading,  440. 

d.  Waiveii,  Suspended  or  Lost,  443. 

5.  Alignment,  443. 


XIV.  Demubraoe. 

1.  Liability  under  dnUract. 

a.  Charterer — Cesser  Clause,  446. 

b.  Consignee  and  hulorseo  of   Bill  of 

leading,  451. 
r.  Other  Cases,  453. 

2.  Xotire  of  Arrical,  456. 

3.  Ttme  and  Calculation  of  Day»,  457. 

4.  Place,  461. 

5.  Loading  and  Discharging — Rules  of  Port, 

470. 

6.  Can M>M  of  Delay. 

a.  Weather,  476. 

*.  Not  producing  Bill  of  Latling,  479. 

v.  Strikes,  480. 

d.  Other  Causes,  482. 

7.  Hate  of  Payment,  491. 

8.  Lie  ft  for,  491. 

J>.  Practice. 

a.  Jurisdiction,  492. 
ft.   Pleading,  493. 

XY.  Cargo. 

1.  Swjiciency  of  Cargo. 

a.  Meaning  of  '•  Cargo,"  494. 

b.  Full  antl  Complete  Cargo,  494. 


2.  Fitneufor  Shipment,  501. 

3.  Deck  Cargo,  502. 

4.  Xotice   of  Arrival   of  Shijf—R/iadu   to 

Load,  504.  "^ 

5.  Loading. 

a.  Generally,  504. 

b.  Custom  and  Manner,  508. 

c.  Lightei-s,  510. 

d.  Place  of,  511. 

e.  Return  Cargo,  511. 

/.  Refusal  or  Neglect  to  Load,  513. 

6.  Stowage. 

a.  Employment  of  Stevedore.  515. 

b.  Duty  of  Master  and  Owner,  516. 
e.  Damages,  519. 

7.  Demand  by  Shipper  of  Re-dtdivery,  519. 

8.  Duty  of  MaMer  to  Prctterre,  Tranship,  or 

Sell  Cargo. 

a.  To  Presence  and  Reshif),  520. 

b.  To  Tranship,  521. 

c.  To  Sell— Power  of  Master.  523. 

9.  Delirery  and  Discharge, 

a.  Time,  527. 

b.  Manner,  535, 
e.  Place,  535. 

d.  Refusal  to  Receive,  537. 

e.  Warehousing,  538. 

10.  Jettison,  541. 

11.  Sale,  Assignment,  and  Mortgage,  541. 

12.  Artion  for  Jmss,  Detention,  Du/iMge,  or 

Xon-delivcry. 

a.  Parties,  550. 

b.  Proof  of  Receipt,  552. 

e.  Proof  of  Loss  or  Negligence,  553. 
d.  Damages,  557. 

13.  Lien  Oft  Cargo,  .561. 

14.  3HsceUa  neons,  564. 

Bottomry,  see  tit.  X. ;  Damage  to  Cargo, 
see  tit.  XI 11.;  Stoppage  in  Transitu, 
see  tit.  XVI. ;  Admiralty  Jurisdiction, 
see  tit.  XXVI. 


XVI.  Stoppage  in  Transitu. 

1.  Generally,  565. 

2.  Tratuffer  of  Dill  of  Lading,  568. 

3.  Transit  us  ntft  at  an  End,  571. 

4.  Part  Delirery,  574. 

5.  Goods  in  Hands  of  Wharfinger,  575. 

6.  'Transit us  at  an  End,  576. 

XVII.  Average. 

1.  Generally — Average  Art,  580. 

2.  Spars,  St.,  Sacrijieed,  581. 

3.  Cargo  Sold  for  lUpairs,  582. 

4.  Forwarding  a  fid  Salving  Cargo,  582. 

5.  Port  of  Refuge  Erpensex,  583. 

6.  Fire,  585. 

7.  Jettisafi,  586. 

8.  CofUributiofi,  by  wJiat  Law,  588. 

9.  Who    and    wliat    Contrihufv  ;    in   what 

Manfwr,  588. 

10.  Average  Statemefit,  590. 

11.  Average  Bo  fid,  590. 

12.  Action  for— Practice,  591. 

13.  Jurisdiction,  Admiralty,  592. 

XVIII.  Salvage. 

1.  Generally,  593. 

2.  Success,  596. 
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3.  PoMemoti  of  SalrnrM,  508. 

4.  Mitcoiiduct  or  ^yant  of  Shillj  599. 

5.  Sal  cage  Servicer. 

a.  Supplying  Anchor,  603. 
h.  Giving  Advice,  003. 

c.  After  Collision,  603. 

d.  Mutiny,  605. 

e.  Various  Services,  605. 

6.  Life  Salrage,  607. 

7.  Salvage  or  T\fwage. 

a.  Towage  not  Salvage,  611. 
h.  Salvage  not  Towage,  611. 

c.  Towage  converted  into  Salvage,  612. 

8.  Salvage  or  Pilotage^  614, 

9.  Who  are  Entitled  to. 

a.  Officers  and  Crcws  of  H.M.  Ships,  617- 

b.  Both  Ships  belonging  to  Same  0  wnei>, 

619. 
p.  Shipowner  or  Charterer,  620. 

d.  Apprentices,  621. 

e.  Agents,  621. 

/.  Owner  of  Salving  Ship,  622. 

g.  Coastguard  and  Lightship  Men,  622. 

h.  Other  Persons,  623. 

10.  Mlio  are  Liable  to  Pag  Stdrage,  (126. 

11.  Cotttributivfi  to  Salvage,  626. 

12.  Derelict  and  Wreck,  629. 

13.  Aioard. 

a.  Generally,  681. 

b.  Amounts  Awanled,  638. 

c.  Derelict,  641. 

d.  Appeal — Reviewing  Awanl,  044. 

14.  Apjmrtionment,  647. 

15.  Agreem^t  to  Apportion,  651. 

16.  Alignment  of  Right  to  Salvage,  653. 

17.  Salrage  Agreements,  653. 

18.  Jurisdiction. 

a.  High  Court,  660. 

b.  JiLstices,  662. 

c.  County  Court,  664. 

19.  Salvage  Lien,  665. 

20.  Practice, 

a.  Generally,  666. 

b.  Parties,  667. 

c.  Consolidation,  668. 

d.  Tender,  669. 

e.  Arrest  and  Sale — Bail,  670. 
/.  Pleadings,  671. 

g.  Evidence,  672. 
h.  Costs,  674. 

XIX.  Towage,  679. 

XX.  Collision. 

1.  Negligence. 

a.  Generally,  685. 

ft.  In  Particular  Cases. 

i.  Sufficiencv  of  Ci-cw,  089. 
ii.  Speed,  690. 
iii.  IxK)k-out,  691. 
iv.  Coming  to  an  Anchor,  692. 
V,  Anchor  readv  to  let  go,  693. 
vi.  Foul  Berth.  694. 
vii.  When  at  Anchor  or  Mot^retl,  695. 
riii.  (Jetting  under  Way,  696. 
ix.  At  a  Launch,  696.* 
X.  Going  About,  697. 
xi.  Wrong  Act  of  other  Ship,  698. 
xii.  Various  Cases,  698. 


c.  Proof  of  Negligence,  701. 

d.  Inevitable  Accicient,  70:<, 

2.  Prestnin.pt ion  of  Fault. 

a.  Infringement  of  the  Regfulations. 

i.  Under  14  &  15  Vict.  c.  79,  7o7. 
ii.  Under  17  &  18  Vict.  c.  104.  708. 
iii.  Under  25  &  26  Vict.  c.  63,  708. 
iv.  Under  36  &  37  Vict.  c.  85,  708. 

b.  Not  Standing  by  after  Collision.  712. 

3.  Liability. 

a.  Personal  Liability  of  Shipowner.  714. 

b.  Liability  of    Ship    in    Admiralty — 

Maritime  Lien,  717. 

c.  Damage  by  Sunken  Ship,  721. 

d.  Inability  of   Pilotage  and  Ilarljour 

Authorities.  722. 

e.  Damage  by  Queen's  Ship,  723. 

f.  Damage  by  Shi p  of  Foreign  Sovereign, 

724. 

4.  Persons  Untitled  to  llccorcr,  725. 

5.  Damages. 

a.  Generallv.  726. 

b.  Plaintiff's  Negligencj  after  Collision. 

730. 

c.  Salvage  Expenses.  730. 

d.  Demurrage.  731. 

e.  Loss  of  Freight,  Profits,  or  Charter- 

l>arty,  732. 

6.  Division  of  Loss,  735. 

7.  Limitation  of  Liability. 

a.  By    General    Law,    no    Limitation, 

738. 
//.  Under  53  Geo.  3.  c.  159,  738. 

c.  Under  17  &  18  Vict.  c.  104,  739. 

d.  Under  subsequent  Acts,  and  Gene- 

rally, 740. 

e.  Measurement  of  Tonnage^ 747.  - 
/.  Limitation  Actions — Pnictice.  749. 

8.  Tug  and  Tino,  754. 

9.  Foreign  Ships — Foreign  Jmw,  758. 

10.  Compulsory  Pilot  age. 

a.  Generally,  763. 

b.  Ship  in  Tow,  709. 

c.  Proof  of  Pilot's  Fault.  770. 

d.  Duties  of  Pilot,  771. 

c.  Duties    of    Shipowner,   Master  and 

Crew,  774. 
/.  When  Compulsory. 
i.  Generally,  776. 
ii.  Under  6  Geo.  4,  c.  125,  770. 
iii.  At  varioas  Places,  777. 

11.  Tite  Begulations. 

a.  Generally,  785. 

b.  Cases  on" the  Regulations.  787 — 827. 

12.  Tjocal  Rules. 

a.  Danube,  827. 

b.  Humber,  828. 
r.  Mersey,  829. 

ce.  Newport,  830. 

d.  Thames,  830. 

c.  Tees,  835. 
/.  Tyne,  836. 

13.  Jurisdiction,  and  Practice. 

a.  Jurisdiction,  837. 

b.  Parties,  840. 

c.  Default  of  Apiwarnnce,  841. 

d.  Cross  Action — Bail — Security,  841. 

e.  Preliminarv  Act,  842. 
/.  Pleadings,  843. 

g.  Interrogatories,  846. 
A.  Inspection.  846. 
i.  Evidence,  847. 
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J.  'Res  or  Bail  Insufficient,  8i>0. 
k.  Generally,  851. 
I.  Costs. 

i.  Generally,  855. 
ii.  Compulsory  Pilot,  856. 
iii.  Inevitable  Accident,  858. 
iv.  Both  Vessels  in  Fault,  859. 
V.  Ap|)eal,  860. 
vi.  High   Court    or    County  Court, 

«61. 
vii.  Ilefercucc,  862. 
viii.  Security  for  Costs,  864. 

XXI.  PA88EXOEB  SHIPS. 

1.  Qyalijicattofij  864. 

2.  Contract  of  Conceyance^  866. 

3.  EuiigratU  Shipt,  873. 

4.  Ptuimge  Broker^  873. 

XXII.  Board  op  Trade  Proceedings. 

1.  Wreck  Inquiries,  874. 

2.  Marine  Board  luquirle*^  876. 

3.  Vnseawitrthy  SkipSy  Detentivti^  877. 

XXIII.  Wharfinger. 

1.  LandtHg  and  Shipping  Ooodt^  878. 

2.  Obstruction  to  or  by  Wharfs  879. 

XXIV.  Ports,   Piers,    Harbours,    Light- 
houses, AND  Docks. 

1.  Ports, 

a.  Generally,  882. 

b.  Tolls  and  Dues,  888. 

2.  Piers^  Harbours  ami  Lighthouses, 

a.  Piers,  886. 

h.  Injury  to  Piers,  889. 

c.  Obstructions  to  Harbours,  890. 

d.  Tolls,  Dues,  and  Metages,  896. 

3.  Docks. 

a.  Reparation  and  Regulation,  903. 

b.  Tolls  and  Dues,  906. 

c.  Liability  of  Dock  Companies,  908. 

d.  Duties  of  Dockmastei-s  and   othera, 

91.S. 

XXV.  SHIFBROKERS  AND  AGENTS. 

1.  Commission  and  Employment ^  914. 

2.  Liabilities,  919. 

XXVI.  ADMIRALTY   LAW  AND  PRACTICE. 

1.  High  Court  of  Admiralty  a Hd  Admiralty 

Division, 

a.  Jurisdiction. 

i.  Subject-matter.  921. 
ii.  Locality,  922. 
iii.  Maritime  Lien,  923. 
iv.  Between  Foreigners,  924. 
V.  Mortgages,  925. 
vi.  Assault  and  Ill-usage,  925. 
vii.  Personal  Injury — Loss  of  Life, 

925. 
(^As  to  other  matters  see  sub-heads 

beUnc.) 

b.  Actions    for  Wrongfully    Suing    in 

Admiralty,  926. 
ff.  Prohibitions,  926. 
</.  Chancery  Jurisdiction  in  Admiralty 

Mattel's,  936. 

2.  Cimnty  Courts,  937. 

3.  Passage  Court,  945. 

4.  Cinque  Ports,  945. 

5.  Vice- Admiralty,  Colonial,  and  Conndar 

Courts,  946. 


6.  Registrar,  Office  of,  948. 

7.  Law  Applicable,  948. 

8.  High  CouH,  not  of  Uncord,  948. 

9.  Wreck,  948. 

10.  Droits,  950. 

1 1 .  Beacon/tge,  95 1 . 

12.  Illegal  Colours,  951. 

13.  Ibreign  Ealistmeut,  951. 

14.  Prize,  951. 

15.  Wages  and  DiMburxemenls,  952. 

16.  Bcstraint,  953. 

17.  Possession,  955. 

18.  Co-owfwnthip,  957. 

19.  Necessaries. 

a.  Generally,  960. 

b.  \Vhatare,961. 

c.  Lien,  964. 

d.  Foreigii  Ships,  965. 

e.  Priorities,  967. 

20.  Breach  of  Co/Uract — Damage  to  Cargo^ 

968. 

21.  Slave  Trade— 'Piracy'— Bounties,  971. 

22.  Practicr. 

a.  Practitioners,  971. 

b.  Parties,  973. 

c.  Writ  and  Api)earance,  975. 

d.  Arrest,  976. 

e.  Breaking  Arrest,  981. 
/.  Bail,  981. 

g.  Appraisement  and  Sale,  984. 

h.  Default  Proceedings,  987. 

;,    stay  and  Transfer,  989. 

J.    Preliminary  Act,  992. 

k.   Pleadings,  998. 

I.    Particulars,  995. 

m.  In8))ection  and  Discovery.  995. 

n.  Inten'Ogatories,  997. 

o.   Assessors,  998. 

2*.  Evidence,  1000. 

q.  Consolidation,  1001. 

r.  Amendment  of  Proceedings,  1001. 

*.   Jury,  1002. 

t.    Right  to  Begin,  1003. 

u.  Tender,  1003. 

r.  Proceeilings    in    Actions — VariotiB, 

1004. 
to.  Reference  to  Registrar,  1005. 
X,  Decree  —  Judgment  —  Execution, 

1007. 
y.  Security  for  Costs,  1009. 

23.  Appeals. 

a.  To  Coui-t  of  Appeal,  1010. 

b.  To  Privy  Council,  1012. 

c.  From  County  Court,  1014. 

24.  Costs, 

a.  Generally,  1017. 

b.  Of  Reference,  1022. 
e.  Of  Appeal,  1024. 

B.  UABINE  INSXJBANCE. 

I.  POLICIES. 

1.  Stamping  and  Bcquirements. 

a.  Necessity  of  Stamp,  1028. 

b.  Upon  Alteration,  1030. 

c.  Slips  and  Informal  Contracts,  1032. 

\a.  Legality,  1035. 

2.  Be-insurance,  1036. 

3.  Double  Lisurance,  1089. 

4.  Grant  and  Issue  of  Policy.  1040. 
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5.  Alteration  and  Correcfionf  1041. 

6.  Ckyngtructimi^  1043. 

7.  Ratijicatwn,  1046. 

8.  Property  in  Policy^  1046. 

II.  Insurance  by  Agents,  Part  Owners,  or 

Trustees,  1046. 

III.  Duration  of  Risk. 

1.  On  Ooods. 

a.  What  Goals,  1048. 

h.  On  Loading  or  Landing  Cargo,  1050. 

c.  Mode  of  Loading  and  Landing,  1054. 

d.  What  Port,  1055. 

2.  On  Ship. 

a.  Extent  of  Liabilitj',  1058. 

ft.   Termination  on  Mooring,  1064. 

c.   Time  Policy,  1067. 

3.  OnFrei{;7U,lOQS. 

IV.  Nature  op  Risk. 

1.  Peril*  of  the  Sea. 

a.  Injury  consequential  on,  1072. 
h.  Collision — Running    Down    Clause, 
1082. 

c.  Whilst  under  Repair,  1085. 

d.  Ship  Missing,  1086. 

e.  Other  Cases,  1087. 

/.    Evidence  of  Loss,  1087. 

2.  Restraint  and  Detention^  1089. 
8.  Stranding. 

a.  Operation  of  Memorandum,  1092. 
h.  What  is,  1098. 

4.  Barratry. 

a.  What  is.  1097. 

h.  Who  can  Commit,  1099. 

c.   EfEect  and  Proof  of,  1100. 

5.  Jettison,^  1101. 

6.  Fire,  1102. 

7.  Capture  and  Seizure. 

a.  What  Amounts  to,  1 104. 
*.   Proof,  1108. 

8.  Other  Ri^ht,  1109. 

V.  Interest  of  Assured. 

1.  Freiffht,  1110. 

2.  Goods  and  Ctirgo,  1118. 

3.  Passage-money,  1125. 

4.  Seanwn's  Wages,  1126. 

5.  Expected  Projits,  1126. 

6.  Ship  and  Furniture,  1129. 

7.  JDeck  Cargo,  Jettison,  1130. 

8.  Rills  and  Advance*  for  Ship's  iise,  1130. 

9.  Rotto-mry,  Res]jn7identia,  Mortgage,  1132. 

10.  Commission,  1136. 

1 1 .  Expected  Losses,  1136. 

12.  Wagering  Policies,  1137, 

13.  Valued  Policies,  IVi^^. 

14.  Neutral  or  Hostile  Property,  1142. 

15.  Prize,  1143. 

16.  Legal  or  Equitahle,  1145. 

17.  Averment  and  Prtwf  of  Interest,  1145. 

71.  Warranties. 

1.  Constni^ion  Generally,  1148. 

2.  Nationality,  1149. 


3.  Seaworthiness, 

a.  Sufficiency  Generally,  1150. 

b.  On  Time  Policy,  1154. 
r.  Carrying  Goods,  1155. 

d.  Crew,  1157. 

e.  Pilot,  1158. 
/.  Repairs,  1158. 

g.  Tackle  and  Furniture,  1159. 
h.  Lighters.  1159. 
?.   Proof,  1159. 

4.  Position  of  Ship,  1161. 

5.  To  Sail  on  a  given  Ray,  1163. 

6.  To  Sail  with  Convoy,  1167. 

7.  Neutrality,  1170. 

8.  Against  Conjiscation,  1173. 

9.  Against  Cajjture,  1176. 

10.  As  to  Cargo,  1177. 

1 1 .  Unifisured,  1 1 77. 

12.  Free  from  Average — See  X.  Losses. 

VII.  Concealment  and  Misrepresentation. 

1.  When  Material  Gowrally,  1178. 

2.  Knowledge  of  Agents,  \\%h. 

3.  Known  Course  of  Proc(xding,  1188. 

4.  Intelligence  at  Lloyds s,  1189. 

5.  State  and  Condition  of  Ship  and  Cargo, 

1191. 

6.  Time  of  Sailing,  1194. 

7.  Ship's  Name,  wh^n  m  Ranger,  1196. 

8.  Port  or  Place  of  Sailing  or  Loading,  1197. 

9.  (\>mmencement  of  Hostilities,  1198. 

10.  Terms  of  Insurance,  1199. 

11.  Proof,  1199. 

12.  Chancery  Jurisdiction,  12U0. 

VIII.  Voyage. 

1.  General  Legality,  Viol. 

2.  Simulated  Paper»^  12U5. 

3.  Clearance,  1206. 

4.  Reck  Cargo,  1207. 

5.  Hostile  Ports,  1208. 

6.  Ports  under  Embargo,  1209. 

7.  Neutral  Trading,  1209. 

8.  Abafidonmentof  Voyage,  1211. 

IX.  Deviation. 

1.  Generally,  12\2. 

2.  Stress  of  Weather,  1215. 

3.  Hostile  Ports,  1215. 

4.  Restraint,  1216. 

5.  Trading,  1217. 

6.  Liberty  to  Touch  at  Ports,  1219. 

7.  Seeking  Chncoy,  1223. 

8.  Cruising,  1223. 

X.  Losses. 

1.  Tciffli  it»j»*,  1224. 

2.  Cmstructlre  Total  Loss,  12S6. 

3.  Average  Loss. 

a.  General  Average,  1240. 

b.  Warranty  against,  1247. 

4.  Adjustment. 

a.  Persons  Adjusting,  1253. 

b.  Computation,  1255. 

c.  Effect  of,  1262. 

4tf.  Payment,  1266. 

6.  Exxjenses — Sue  and  Labour  Clause,  1268. 
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XI.  ABAlfDONMENT. 

1.  JWiV/'. 

fl.  Form  of,  1277. 

b.  By  whom  Given,  1278. 

e.  Time  for,  1278. 

d.  Acceptance  of,  1282. 

2.  Jh  what  Cases,  1283. 

3.  On  Loss  by  Perils  vf  Sea,  1288. 

4.  On  Capture.  1289. 

5.  Embargo  and  Conjisratum,  1292. 

6.  On  Loss  by  other  Means,  1294. 

7.  Effect  of,  on  Freight  and  Cargo,  1294. 

XII.  Sale,  by  Master,  of  Ship  and  Cabgo. 

1.  SJiip,  1297. 

2.  Cargo,  1301. 

XIII.  Premiums. 

1.  Beturn  of. 

a.  Policy  VoiiL  1303. 

b.  Voyage  Illegal,  1303. 

c.  Kisk  not  Commenced  or  Incomplete, 

1305. 

d.  Ship  in  Safety,  1306. 

e.  Other  Mattcre,  1308. 

2.  Payment^ Action  for,  1309. 

XIV.  Assignment  op  Policy,  1311. 

XV.  Subrogation,  1H13. 

XVI.  Action  on  Policy. 

1.  Generally, 

a.  Parties,  1314. 

b.  Time  for,  1317. 
/•.  Evidence,  1317. 

d.  Consolidation,  1321. 

e.  Payment  into  Court,  1323. 
/.  Arbitration,  1323. 

g.  Pleading,  1325. 

2.  Itights  of  Insurers,  1331. 

3.  Banhruptey,  1334. 

4.  Interest  Recoverable,  1334. 

5.  Chancery  Jvrisdietion,  1334. 

6.  Early  Actions  on  Policies,  1335. 

XVII.  Insurance  Brokers  and  Agents. 

1.  Retainer  and  EmpUryment,  1335. 

2.  Duty  and  Liability,  1336. 

3.  Avthority  to  Pay  and  Jleceire  Losses, 

1340. 

4.  Set-off,  1342. 

5.  Liability  for  Policy  Moneys,  1344. 

6.  Remuneration,  1344. 

7.  Lien,  1346. 

XVIII.  Insurance  Companies  and  Mutual 

Marine  Insurance  Associations. 

1 .  LegalUy,  1350. 

2.  Actions  for  Contribution,  1352. 

3.  Rules,  1357. 

4.  Winding-vp,  1363. 


A.  SHIPPING. 

1.  BUILDIXG  REPAIRS  AND  TONNAGE. 

1.  (*ontraet  for,  14. 

2.  Ad  ranees  for,  17. 

3.  Proffrrty  in  Unjinlshed  Hull,  19. 

4.  JiankrHptcy  of  Owner  or  Builder,  20. 

5.  Lirn. 

a.  Of  ShipviTight,  23. 

b.  Of  Others,  24. 
(\.  Tonfuige,  25. 

Liability  for,  Power  to  Order,  Bepairi.]— ^Sirr 
IV.  Owners;  VI 11.  Sale  and  Transfer,  5. 

LlABILITIF.S    OF    PURCHASER. 

And  see  XXI.  Passenger  Ships. 

1.  Contract  for. 

Contract  to  Build — Cost  of  Extras — Penaltj 
for  Non-oompletion.] — The  plaintiff  contractetl 
with  the  defendant  to  build  for  the  P.  govern- 
ment a  Hteam  vessel  of  war  for  10,400/.,  such  price 
to  be  inclusive  of  all  charges  except  as  therein- 
after mentioned ;  the  vessel  to  be  built  according 
'  tt>  Lloyd's  rules  as  8i)ecified  to  the  satisfaction 
I  of  S. ;  to  be  delivereil  on  a  day  named  "  finished, 
fittetl,  found  and  equipped  in  manner  similar  in 
all  respects  to  that  which  is  practised  with  ships 
or  vessels  of  the  same  class  in  her  majesty's  navy, 
under  contracts  with  the  admiralty,  except 
machinery" — (which  was  being  manufactured  by 
the  plaintiff  under  another  contract) — "arma- 
ment, furniture,  stores,  plate,  linen,  glass, 
crockery  and  opticians'  instruments."  And  it 
was  agreed  that  the  sum  of  10,400/.  was  to  be 
'*  inclusive  of  all  charges  for  the  said  ship  or 
vessel  finished  and  fitted  i)erfectly  in  every 
resi)ect,  and  no  charges  shall  be  demanded  for 
extras  ;  but  any  addition  or  additions  which  may 
be  made  by  order  in  writing  of  the  said  S.  as  an 
extra  or  extras  shall  be  paid  for  at  a  price  to  be 
previously  agreed  upon  in  writing."  Penalty  5/. 
for  each  day  upon  non-delivery  by  the  day 
named  ;  provided  that  if  the  vessel  should  not  be 
launche<l  and  delivere<l  at  the  time  appointed  bj' 
reason  of  any  cause  not  under  the  control  of  the 
plaintiff,  the  same  to  be  certified  by  S.,  then  the 
penalty  should  not  be  enforced  for  such  time  as 

6.  should  name.  In  the  course  of  her  construction 
large  additions  were  made  to  the  ship  under 
verbal  directions  of  servants  of  the  P.  govern- 
ment : — Held  that  the  plaintiff  could  not  recover 
the  ])rice  of  these.  Russell  v.  Sa  Da  Bandera 
Qllseimnt^,  13  C.  B.  (N.s.)  149  :  32  L.  J.,  C.  P.  68. 

The  vessel  was  not  finished  by  the  day  named, 
and  the  defendant  claimed  to  enforce  the  penalty 
of  ol.  per  day.  The  delay  had  in  part  arisen  by 
reason  of  disputes  as  to  the  constiniction  of  the 
contract : — Held,  that  the  plaintiff  was  not  liable 
for  the  penalty.    lb. 

Bale  of  Ship  to  be  built  and  delivered  Abroad.  1 

— A  shipbuilder  at  Glasgow  contracte<l  to  build 
and  deliver  a  ship  at  St.  Lucia.  On  her  voyage 
out  she  was  lost,  and  the  buyer  sued  the  builder 
for  repayment  of  the  price,  which  had  been  paid 
by  instalments  as  the  building  went  on  ; — Held, 
that,  in  the  absence  of  pitx>f  that  the  buyer 
agreed  to  take  delivery  at  Glasgow  the  money 
must  be  repaid.  Ifenehell,  Du  Buisson  Sf  Co.  v. 
Swan  Si  Co.,  17  Ct.  of  Sess.  Cas.  (4th  ser.)  252. 
Cf.  Hazard  v.  Uodges,  7  W.  R.  201. 
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Broker' I  Conuniiiion  on  Bailding  Ship — 
SecoTery  by  Purcliaseri.] — yeiUon  v.  Skinner ^ 
post,  col.  1 68. 

Contract  to  Build  and  Deliver—  Ship  Bank.] — 
See  Jircwer  v.  Duncan,  VIII.  SALE  AND  TEAKS- 
FEB,  i)OSt,  col.  153. 

Billi  given  for  Purchase-money  to  be  paid 
outofPreigbt — Prioritiea.] — See  Miln  \.  WaU\ 
ton^  post,  col.  445.  i 

Contract  by  Purchaeixig  Company  to  Allot 
Shares  to  Builder ~ Payment  in  Cash.]— See 
McMillan  v.  Liverpool  and  Texat  Steamship  Co., 
VIII.  Sale  and  Tbansfeb,  post,  coL  153. 

Chain  Cable — ^Warranted  Tested.] — In  every 
contract  for  the  sale  of  a  chain  cable,  whether 
for  use  on  a  British  ship  or  Hot,  there  is  an 
implied  warranty  that  it  has  been  tested  and 
stamped  as  required  by  law.  Hall  ▼.  Billing- 
ham,  54  L.  T.  387;  34  W.  R.  122;  5  Asp. 
M.  C.  538. 

Contract  for  Repairs  —  Construction — Evi- 
dence.]—  A  iirm  of  shipbuilders  agreed  to 
lengthen  and  repair  an  iron  steamship  ;  the 
object  being  that  she  might  be  classed  100  A  1 
at  Lloyd's.  The  specification  forming  part  of 
the  contract  contained  this  stipulation — "  Iron 
work :  The  plating  of  the  hull  to  be  carefully 
overhauled  and  repaired,  but  if  any  new  plating 
is  required  the  same  to  be  paid  for  extra  (fourteen 
worda  deleted,  signed  A.  and  J.  I.,  D.  G.).  Deck 
beams,  ties,  diagonal  ties,  main  and  spar  deck 
stringers,  and  all  iron  work  to  be  in  accordance 
with  Lloyd's  rules  for  classification "  : — Held, 
that  the  shipbuilders  were  bound  to  supply 
without  extra  charge  any  new  plates  required 
to  enable  the  vessel  to  be  classed  100  A  1  at 
Lloyd's ;  and  that  neither  the  letters  of  the 
parties  before  the  contract  was  signed,  nor  the 
initiidled  deleted  words  in  the  contract,  could  be 
considered  for  the  purpose  of  interpreting  the 
intention  of  the  parties.  Inglin  v.  BtUtery,  3 
App.  Cas.  552 — H.  L.  (Sc.) 

Held,  also,  the  coFts  of  Lloyd's  survey,  and 
the  board  of  trade  tonnage  measurement,  should 
be  borne  by  the  shi^wwuer.    Ih, 

Action  under,  before    Completion.] — A 

ship  outward-bound  with  goods,  being  damaged 
at  sea,  put  into  a  harbour  to  receive  some  repairs 
which  had  become  necessary  for  the  continuance 
of  the  voyage,  and  a  shipwright  was  engaged 
and  undertook  to  put  her  into  thorough  repair. 
Before  this  was  completed,  he  retiuii'ed  payment 
for  the  work  already  done,  without  which  he 
refused  to  proceed ;  and  the  vessel  remained  in 
an  unfit  state  for  sailing : — Held,  that  the  ship- 
wright might  maintain  an  action  for  the  work 
alr^idy  done,  though  the  repair  was  incomplete, 
and  the  vessel  thereby  kept  from  continuing  her 
voyage  at  the  time  when  the  action  was  brought. 
Boherti  v.  Hatelork,  3  B.  &  Ad.  404. 


Tender  of  Seasonable  8am — Detention.] 

— A  declaration  alleged  that  the  defendant 
agreed  to  repair  a  ship  for  the  plaintiff  for  a 
i-easonable  and  proper  price  in  that  behalf,  to 
be  charged  by  him  to  the  plaintiff,  and  to 
redeliver  the  shfp  when  repaiixxl  ui)on  payment 


of  such  price ;  that  the  plaintiff  was  I'eady  and 
willing  to  pay  such  price,  but  that  the  defendant 
did  not  charge  a  reasonable  price,  and  refused  \o 
redeliver  tjie  ship  except  upon  payment  of  an 
exorbitant  and  unreasonable  sum  ;  and  claimed 
damages  for  the  detention  of  the  ship  : — Held, 
that  it  was  not  necessary  that  the  plaintiff  should 
aver  a  tender  of  a  reasonable  sum.  Wattton  v. 
Peargofi,  9  Jur.  (N.S.)  501 ;  8  L.  T.895  ;  11  W.  R. 
702. 

Damages  for  Breach  of  Contract.1 — When  a 
breach  of  contract  with  the  owner  of  a  ship  has 
been  committed,  whereby  he  is  prevented  from 
employing  her  upon  an  adventure,  the  damages 
payable  to  him  cannot  be  reduced  on  the  ground 
that  he  has  earned  a  profit  by  sending  another 
ship  ui)on  the  same  adventure  in  place  of  the 
first-mentioned  ship.  Jeb«en  v.  Ikttt  and  West 
India  Bock  CK  44  L.  J.,  C.  P.  181  ;  L.  R.  10  C.  P. 
300  ;  32  L.  T.  321 ;  23  W.  R.  624  ;  2  Asp.  M.  C. 
505. 

A  company  having  contracted  to  supply  a 
steamship  with  a  propeller  shaft  and  other 
fittings,  supplied  useless  fittings,  whereby  the 
owners,  besides  being  obliged  to  replace  the 
fittings,  lost  the  use  of  the  ship  for  nine  days  : — 
Held,  that  the  lost  earnings  of  the  ship  for  the 
nine  days  ought  to  be  included  in  the  damages 
recoverable.  Wilson  v.  General  Scrtto  Colliery 
Co.,  47  L.  J.,  Q.  B.  239  ;  37  L. T.  789 ;  8  Asp.  M.  C. 
536. 

A  shipbuilding  company,  at  the  time  of  being 
woimd  up,  was  under  a  contract  with  a  steam- 
{lacket  company  to  do  certain  repairs  to  a  ship 
within  a  given  time,  and  under  orders  obtained 
in  the  matter  of  the  winding-up,  the  official 
liquidator  was  authorised  to  complete  the  repairs, 
the  rights  of  all  parties  being  reserve<l.  The 
repairs  not  having  been  completed  within,  the 
stipulated  time,  leave  was  given  to  the  steam- 
packet  company  to  go  in  under  the  winding-up 
order  and  prove  in  respect  of  any  damage  that 
might  have  accrued  from  the  delay  : — Held,  that 
the  measure  of  damages  was  the  net  profits  which 
the  steam-packet  company  might  have,  made  if 
the  contract  had  been  completed  in  time,  but 
that  the  company  was  not  entitled  to  prove  for 
damages  arising  from  imiKjrfect  workmanship 
I  during  the  delay.  Trent  and  /lumber  Ship' 
'  building  Co.,  In  re,  38  L.  J.,  Ch.  38  ;  L.  R.  4  Ch. 
'  112  ;  19  L.  T.  465  ;  17  W.  R.  181. 

I 

Repairs  Improperly  Executed.] — Shipwright 
I  held  entitled  to  agreed  cost,  less  damages  by 

reason  of  improper  work  and  materials.   Straclian 

V.  Baton,  3  Bligh  (N.8.)  359. 

Payment  for  Use  of  Dock  during  Detention.] 
— ^A  shipowner  received  an  estimate  for  repairs, 
the  last  item  of  which  was  *'  the  cost  of  use  of 
graving  dock  for  the  job  will  be  from  120  to 
150  guineas."  The  ship  was  repaii-ed,  and  the 
account  was  sent  in  with  this  item  included. 
No  objection  was  made  to  this  item,  but  time 
was  requii*ed  for  payment.  The  shipwright,  who 
claimed  and  enforced  his  lien  on  the  ship  for 
payment,  urged  the  removal  of  the  ship,  saying 
that  from  a  certain  day  he  should  charge  20^. 
a  day  for  the  use  of  the  dock  : — Held,  that  these 
facts  did  not  constitute  an  implied  contract  on 
the  \\SiVt  of  the  6hii>owner  to  pay  the  additional 
chai*ge,  and  that  having  paid  it  under  protest,  he 
might  ixjcover  it  back.    Somes  v.  British  Empire 
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!(bipp»»g  Co..  8  H.  L.  Ca«.  338 :  30  L.  J.,  Q.  B. 
m]  6  Jur.  (N.S.)  761  ;  2  L.  T.  54  ;  8  W.  R.  707. 

Sepain — ICastar— Power  to  Bind  Owneri — 
BoUooury.] — P.  W.  &  Co.  oixlered  a  ship  on  com- 
mission for  colonial  purchasers,  and  ailvancecl 
money  for  her  outfit.  They  appointcil  a  master 
and  sent  her  out  to  New  Zealand  for  the  pur- 
chasers. The  ship  had  been  originallj'^  registered 
in  the  name  of  P.  W.  6c  Co.,  but  before  sailing 
was  transferred  to  a  bank  manager  to  secure 
advances  by  the  bank.  On  the  voyage  she  suffered 
damage  and  put  into  a  port  to  relit.  The  master, 
for  money  aavanced  for  necessary  repairs,  gave  a 
bond  binding  himself  and  also  the  ship  and  f  reiglit. 
At  the  same  time  he  drew  bills  on  P.  W.  &  Co. 
for  the  amount.  The  purchasers  became  insol- 
vent ;  P.  W.  &  Co.  got  the  ship  transferred  to 
them  by  the  bank,  sold  her  and  received  the 
price.  In  an  action  against  them  by  the  holders 
of  the  bills,  which  they  had  refused  to  accept : — 
Held  that  P.  W.  &  Co.  were  liable,  being 
emplovers  of  the  master,  and  the  real  owners  of 
the  sii"ip.  MUlei'  v.  Potter,  3  Ct.  of  Sess.  Cas. 
(4th  ser.)  105.     And  tee  post,  X.  BOTTOMEY. 

Semble,  the  bond  given  by  the  master  was  not 
a  valid  bottomry  bond.    Ih. 

Liability  of  Owners — Payment  to  Agent.  ] 


—Repairs  done  at  Hull  u{)on  the  order  of  the 
owner^B  agents  at  the  instance  and  direction  of 
the  master.  Account  made  out  to  the  master 
and  owners  and  sent  in  to  the  agents,  but  pay- 
ment not  demanded  for  some  months.  Mean- 
while, the  owner  i>aid  the  agents  for  the  repairs. 
The  agents  being  in  difficidties,  the  shipwright 
applied  to  the  owner  for  payment : — Held,  that 
he  was  liable.  Stewart  v.  Hall^  2  Dow,  29. 
See  aUo  IV.  OWXKRS. 


2.  Advances  fob. 

A  mercantile  house  at  Newry  direct  a  house  at 
Quebec  to  contract  for  the  building  of  a  ship,  for 
which  the  Newry  house  would  send  out  the 
rigging.  The  Quebec  house  contract  with  some 
shipbuildei-s  accoitlingly.  The  Newry  house  then 
direct  their  correspondent  at  Liverpool  to  send 
oat  the  rigging.  He  do&i  so  ;  and,  it  having  been 
actually  delivere<l  to  the  Quebec  house  : — Held, 
that  the  property  in  it  was  vested  in  the  Newry 
house,  and  that  the  Quebec  house  had  a  right  to 
retain  it  against  the  Liverixwl  correspondent,  on 
account  of  their  lien  on  it  for  advances  made  to 
the  builders,  and  payment  of  custom-house  ex- 
penses, although,  previously  to  the  delivery,  they 
had  obtained  an  assignment  of  the  ship  to  them- 
selves from  the  builders,  and  had  registered  it  in 
the  name  of  one  of  the  partners  in  their  house. 
BogersoH  ▼.  Jleidj  1  Knapp,  362. 

By  an  agreement  in  1861,  bat  not  executed  till 
the  11th  April,  1862,  shipbuilders  agree<l  to  build 
a  schooner  for  F.  On  the  12th  April  the  agree- 
ment was  assigned  to  the  plaintiff  to  secure  500/. 
alrearly  advanced  to  them  for  the  purpose  of 
enabling  them  to  complete  her,  and  future 
advances  np  to  a  certain  amount,  and  the  vessel 
was  assigned  to  the  plaintiff,  to  be  held  by  him  in 
lien  for  such  advances  and  interest.  On  the  19th 
May  the  agreement  between  the  builders  and  K. 
was  put  an  end  to,  and  on  the  20th  they  enteretl 
into  a  new  contract  with  the  plaintiff  to  complete 
and  sell  the  vessel  to  him  for  1,160/.,  of  which 
the.  advanced  500/.  was  to  be  taken  as  part  pay- 
ment.   No  registration  of  the  vessel  ever  took 


place,  but  on  the  20th  May  the  buihlere  certified, 
at'cordin^  to  the  provisions  of  tlic  17  A:  18  Vict, 
c.  104,  that  they  had  built  the  schooner  for  the 
plaintiff.  The  advances  did  not  appear  to  have 
been  laid  out  exclusively  upon  the  vessel,  and 
before  the  20th  May  the  builders  had  discharged 
their  workmen  and  were  virtually  insolvent, 
though  this  was  not  proved  to  have  been  brought 
to  the  plaintiff's  knowledge.  The  vessel  was 
unfinished  on  the  2nd  June,  when  they  were 
adjudicated  bankrupts,  and  on  the  19th  the 
defendants  were  chosen  assignees.  On  a  bill  to 
support  and  enforce  the  lien,  as  to  the  instrument 
of  the  12th  April : — Held,  that  the  lien  under  it 
was  destroyed,  if  not  by  the  cancellation  of  the 
agreement* with  F.,  yet  by  the  fact  that  the  500/. 
thereby  secured  was  merged  into  and  taken  as 
part  payment  of  the  purchase-money,  under  the 
agreement  of  the  20th  Mav.  Sioaitigton  v.  Clay, 
2  N.  R  345  ;  2  De  G.  J.  &  Sr558  ;  32  L.  J.  Ch.  503  : 
8  L.  T.  563  ;  11  W.  R.  811.— L.JJ.  Affirming  4 
Giff.  187. 

As  to  the  memorandum  of  the  20th  May : — 
Held,  that  under  it  the  plaintiff  was  entitled  to  a 
lien  on  the  unfinished  ship  for  the  500/.  actually 
a<lvanced.    Jb. 

Held,  also,  that  no  registration  under  the  17 
&  18  Vict.  c.  36,  was  necessary.    2b, 

Held,  also,  that  the  vessel  was  not  within  the 
order  and  disposition  of  the  builders  at  the  time 
of  their  bankruptcy.    lb, 

L.,  who  was  executor  of  H.,  and  manager  of  a 
bank,  agreed  to  take  a  security  on  ship  "  E.," 
belonging  to  F.,  in  lieu  of  a  security  given  by  F. 
to  H.  on  another  ship,  and  he  abstracted  money 
from  the  bank,  which  he  atlvanced  to  F.  to  enable 
him  to  complete  repairs  on  the  ship  "E.,"  taking 
from  F.  a  security  on  the  ship  to  himself,  as 
executor,  for  these  a<lvances,  as  weU  as  for  the 
sum  advanced  by  H.  The  bank,  having  dis- 
covered L.'s  improper  abstraction  of  their  money, 
required  security  for  it,  and  L.  assigned  to  them 
the  securities  on  the  ship.  The  ship  was  sold  for 
a  sum  much  less  than  the  amount  originally 
advanced  by  H. : — Held,  first,  that  as  the  bank 
took  the  assignment  from  L.  to  secure  a  pre- 
existing debt  due  from  him  personally  to  them, 
and  had  notice  that  the  securities  belonged  to  the 
estate  of  H.,  they  could  have  no  better  title 
against  the  estate  than  L.  would  have  had  if  he 
had  advance<l  his  own  money,  instead  of  that  of 
the  bank.  Collintton  v.  Litter^  25  L.  J..  Ch.  38  ; 
2  Jur.  (N.S.)  75  ;  4  W.  R.  133— L.JJ. 

Held,  secondly,  that  L.  would  in  that  case  have 
had  no  claim  against  the  estate,  as  he  had  not 
advanced  the  money  for  repairs  from  necessity 
and  bona  fide,  and  therefore  could  not  set  up  his 
claim  in  resjKJct  of  these  advances  against  the 
security  for  the  sum  lent  by  H.    lb. 

Held,  thir<lly,  that  the  bank  could  not  claim  a 
lien  on  the  proceeds  of  the  sale  of  the  ship  on  the 
ground  of  following  trust  moneys  of  theirs  im- 
properly disposed  of  by  L.,  for  that  they  had,  by 
taking  the  security  from  him,  treated  the  trans- 
action as  a  loan  from  them  to  him ;  antl  more- 
over, as  he  was  their  agent,  they  were  affected  by 
his  acts  in  making  the  a^lvances.     lb. 

Held,  fourthly,  that  whether  the  title  to  the 
ship  could  or  could  not  be  affected  by  the  trusts 
of  the  mortgage  from  F.  to  L.,  the  moneys 
received  from  the  sale  of  it  were  subject  to  those 
trusts,  and  that  the  registered  transfer  of  the 
securities  to  the  bank  did  not  enable  the  bank  to 
retain  the  moneys  discharge<l  from  those  trusts. 
lb. 
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3.  Property  in  Unfinished  Hull. 


When  Property  paiiei  to  PurcliaBer.] — The 

defendants  coiitmcted  with  a  company  to  make 
and  supply  new  boilers  and  certain  machinery 
for  a  steamship  of  the  company,  and  to  alter  the 
engines  of  such  steamship  into  compound  surface 
condensing  engines  according  to  a  specification. 
The  engines,  boilers  and  connections  were,  by 
the  contract,  to  be  completed  in  every  way  ready 
for  sea  so  far  as  specified,  and  tried  under  steam 
by  the  engineers  (the  defendants)  previously  to 
being  handed  over  to  the  company  ;  the  result  of 
such  trial  to  be  to  the  satisfaction  of  the  com- 
pany's inspector.  The  price  of  the  work  was  to 
be  5,800Z.,  and  was  to  be  paid  as  the  work  pro- 
gi'essed,  in  the  following  manner:  viz.  2,000Z. 
w^hen  the  boilers  were  plat^l,  and  2,000/.  when  the 
whole  of  the  work  was  ready  for  fixing  on  board, 
and  tlie  balance,  1,800/.,  w^hen  the  work  was  fully 
completed  and  tried  under  steam.  These  pay- 
ments were  only  to  be  made  on  the  certificate  of 
the  company's  inspector.  The  old  materials 
i*emove(l  from  the  ship  wei*e  to  become  the 
property  of  the  defendants.  The  specification 
contained  elaborate  provisions  as  to  the  fitting 
and  fixing  the  new  boilers  and  machinery  on 
board  the  ship,  and  the  a<laptation  of  the  old 
machineiT  to  the  new.  The  boilers  and  other 
new  machinery  contmcted  for  were  completed 
and  ready  to  be  fixed  on  board,  and  one  instal- 
ment of  2,000/.  had  been  paid  under  the  contract, 
when  the  ship  was  lost  by  perils  of  the  sea.  The 
value  of  the  work  actually  tlone  by  the  defen- 
dants under  the  contract  amounted  to  4,118/. 
The  second  instalment  of  2,000/.  was  subse- 
quently paid,  at  the  time  of  which  payment  the 
company  knew  of  the  loss  of  the  ship,  but  the 
defendants  did  not.  The  company  claimal  de- 
livery of  the  boilers  and  other  machinery  com- 
pleted under  the  contract,  and  this  being  i*efiLsed, 
brought  an  action  for  the  detention  of  the  same, 
or  to  recover  back  the  4,000/.  paid  by  them  to  the 
defendants: — Held,  that  the  contract  was  an 
entire  and  indivisible  contract  for  work  to  be 
done  upon  the  company's  ship  for  a  certain  price, 
from  further  performance  of  which  both  parties 
were  released  by  the  loss  of  the  ship ;  that  the 
property  in  the  articles  manufactured  was  not 
intended  to  pass  until  they  were  fixed  on  boaitl 
the  ship ;  and  that  consequently  the  company 
was  not  entitled  to  the  boilers  and  machinery, 
nor  could  they  recover  the  4,000/.  ali*eady  paid 
as  upon  a  failure  of  consideration.  Anglo- 
Egyptian  XatigatUm  (h.  v.  Il^nniey  44  L.  J., 
C.  P.  VM) ;  L.  R.  10  C.  P.  271  ;  32  L.  T.  467 ;  23 
W.  K.  620.  The  case  was  ultimately  referred  to 
arbitration.    See  L.  R.  10  C.  P.  r>71,'n. 

A  builder  contracted  with  the  ])laintiffs  to 
build  them  a  ship,  and  the  ])laintiffs  from  time 
to  time  advanced  money  for  the  building.  Before 
the  ship  was  completeil  the  builder  gave  the 
plaintiffs  a  bill  of  sale,  habendum  "  when  the 
ship  shall  be  completed  and  finished,'*  and  the 
vessel  was  thereupon  registered  in  the  i)laintiffs' 
names.  The  builder  afterwards  registere<l  the 
ship  in  his  own  name,  and,  having  borrowed 
money  from  the  defendants  in  order  to  finish  her, 
executeil  a  bill  of  sale  to  them,  and  gave  them 
possession  of  the  ship  : — Held,  that  the  plaintiffs 
could  recover  in  trover  against  the  defendants 
for  conversion  of  the  ship,  and  that  the  measure 
of  damages  was  the  value  of  the  ship  at  the  time 
of  the  coiiverrjion.  JiemJ  \\  Fnirhmlix,  13  ('.  B. 
692  ;  1  C.  L.  U.  7:;?  ;  ?2  L.  J..  C.  P.  2u6  :  1 7  Jur.  1)1 8. 


Ship  paid  for  by  Inetalmentf.] — ^Where  a  ship 
is  contracted  to  be  paid  for  by  instalments,  to  be 
paid  at  different  stages  of  her  building,  the 
property  in  the  ship  and  her  gear  as  approved 
and  paid  for  passes  to  the  vendee.  Woods  v. 
Russell,  5  B.  &  Aid.  942  ;  24  R.  R.  621. 

Ship  Loit  —  Beeovery  of  Adyanoei .]  —  See 

Htmckell,  Du  Bvisson  <5*  Co,  v.  Swan  ^  Co,^  supra, 
col.  14. 

Ship  in  Builder' I  Yard  IHstrained  for  Bent.] 
— ^A  shipbuilder  contracted  to  build  a  ship  on 
premises  which  he  held  as  tenant  to  the  defen- 
dants. The  ship  was  to  be  paid  for  by  instal- 
ments. After  the  ship  had  been  partly  built 
and  paid  for,  it  was  seized  by  the  defendants  as 
a  distress  for  rent.  The  person  for  whom  the 
ship  was  being  built  pnid  the  rent  under  protest 
and  sued  to  recover  the  amount : — Held,  that, 
assuming  the  property  in  the  ship  to  have  passed 
to  the  plaintiff,  the  ship  was  nevertheless  liable 
to  distress.  ClarTte  v.  Mill  wall  Dock  Co.,  55 
L.  J.,  Q.  B.  378  ;  17  Q.  B.  D.  494  ;  64  L.  T.  814  ; 
34  W.  R.  698  ;  51  J.  P.  5— C.  A. 

Purchaser  acquires  no  Property  until  Ship 
finished.] — In  the  absence  of  a  special  agree- 
ment the  purchaser  of  a  barge  or  vessel  ordered 
to  be  built  acquires  no  property  therein  until 
she  is  finished  and  delivered,  actually  or  construc- 
tively. Painting  the  purchsser's  name  on  the 
stem  held  to  be  inmiaterial.  Mvchlow  v. 
Mangles,  1  Taunt.  318  ;  9  R.  R.  784. 

Law  of  Scotland— Bankruptcy  of  Builder.] — 

B.  and  C.  verbally  agreetl  to  mnke  advances  to 
A.  on  the  security  of  a  ship  he  was  building  on 
his  ov^Ti  account,  provided  A.  made  an  absolute 
contract  for  sale  of  the  ship.  A.  thereupon 
agree<l  to  complete  and  deliver  the  ship  to  B. 
and  C.  for  a  price  to  be  paid  in  two  instalments, 
with  powers  for  B.  and  C,  in  case  A.  failed  to 
complete  the  ship,  to  enter  into  possession  of  the 
ship  and  to  complete  and  sell  her.  In  a  corre- 
spondence between  A.  and  B.  and  C.  and  a  ship- 
bi"oker  relating  to  the  sale  of  the  ship,  she  was 
called  A.'s  ship :  but  nothing  was  written  to 
any  one  inducing  him  to  deal  with  the  ship  as  if 
she  were  the  property  of  A.  B.  and  C.  after  the 
contract  mside  advances  to  A.,  taking  a  receipt 
as  for  payment  of  psrt  of  the  purchase-money  : 
at  the  same  time,  bills  for  the  like  amount  were 
accepted  by  A.  The  advances  amounted  to  the 
full  purchase-money  of  the  ship.  Before  she 
was  completeil  A.'s  estate  was  sequestrated  (in 
Scotland).  The  bills  were  paid  by  B.  and  C. 
In  a  question  between  A.'s  trustee  and  B.  and 
C. : — Held,  by  the  law  of  Scotland  there  was  a 
bon&  fide  sale,  but  no  delivery  ;  and  that  B. 
and  C.  were  entitled  to  the  ship.  M^liain  v. 
Wallace,  6  App.  Cas.  588 ;  45  L.  T.  261  ;  30 
W.  R.  65— H.  L.  (Sc.) 

See  also  4.  Bankruptcy  of  Owner  or 
Builder,  infra  ;  and  cases  supra,  cols.  17, 18. 

4.  Bankruptcy  of  Owner  or  Builder. 

P.  contracted  with  a  shipbuilder  to  build  him 
a  ship  for  a  named  sum,  to  be  paid  by  instal- 
ment^ as  the  work  went  on  ;  an  agent  of  P.  to 
superintend  the  building.  The  ship  was  partly 
built  antl  approved  by  P.'s  agent  when  the 
builder  became  bankrupt.  The  aj^signees  com- 
pleted the  ship.  All  the  instalments  of  purchaae- 
jnoney  were  paid  or  tendered  by  P.     In  actioa 
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of  trover  by  P.  against  the  assignees  :  — Held, 
that  u{>on  each  instalment  being  paid  the  pro- 
perty in  the  part  finished  vested  in  P.,  subject 
to  the  right  of  the  builder  to  retain  it  for  the 
purpose  of  completing  the  ship  ;  and  that  each 
material  subsequently  added  became  the  pro- 
perty of  P.,  and  that  the  ship  did  not  pass  to 
ihe  assignees  as  being  in  the  onler  and  disposi- 
tion of  the  bankrupt.  Clarlte  v,  Sjwncr,  4  A.  & 
E.  448  ;  6  N.  &  M.  399  ;  1  H.  &  W.  7G0  ;  r>  L.  J., 
K.  B.  161. 

In  December,  18(51,  the  bankrupt  contracted 
with  W.  to  build  a  barge  for  him,  to  be  paid  for 
in  bricks,  the  barge  to  be  completed  on  5th  June, 
1862.  The  bankrupt  hired  a  barge  building- 
yard  for  a  period  which  expired  before  the 
barge  was  built,  and  W.  then  hired  the  yard. 
In  June  it  was  agreed  by  the  bankrupt  in 
writing  that  the  barge  should  be  held  by  W.  as 
security  for  advances  made  by  him.  In  July 
the  bankruptcy  took  place.  The  advances  made 
by  W.  exceeded  the  amount  of  work  done  on  the 
barge  and  materials  supplial  for  her  by  the 
bankrupt : — Held,  that  W.  had  a  lien  ujx)n  and 
was  entitled  to  hold  the  barge  unless  the 
assignees  chose  to  complete  her.  lltf^*,  Ex 
parte.  Atticater,  In  re,  32  L.  J.,  Bk.  35. 

C.  &  S5on.  engineers  in  Scotland,  agreed  with 
the  appellants  to  fit  up  engines  in  ships  then 
being  built  bj'  the  appellants,  who  made 
advances  to  C.  &  Son  as  the  work  progressed. 
C.  &  Son  being  insolvent  to  the  knowledge  of 
the  ap|>ellants,  an  agreement  was  entered  into 
between  them  to  the  effect  that  ui)on  payment 
being  made  in  resj>fect  of  any  ship,  the  materials 
laid  down  and  work  done  in  respect  of  that  ship 
should  become  the  property  of  the  appellants 
subject  to  the  lien  of  C.  &  Son  for  any  balance 
of  the  price  of  the  same.  C.  &  Son  having 
become  bankinipt,  it  was  hekl  that,  by  the  law 
of  Scotland,  the  appellants  were  not  entitled  as 
against  the  trustees  in  C.  &  Son's  bankrui)tcy  to 
materials*  in  C.  ic  Son's  yard  intended  to  have 
been  used  uj)on  the  ships.  iSeatJi  v.  Moore,  55 
L.  J.,  P.  C.  54  ;  1 1  App.  Cas.  350  ;  54  L.  T.  6i>0  ; 
6  Asp.  M.  C.  586— H.  L.  (Sc.) 

B.  6i  Co.  agreed  to  build  a  ship  for  F.  S., 
before  the  agreement  was  signed,  advanced 
money  u|K)n  the  terms  that  the  benefit  of  the 
agreement  should  be  assigned  to  him,  and  that 
he  should  have  a  lien  on  the  ship.  The  agree- 
ment was  cancelled.  B.  &  (^o.  agreed  to  seU  the 
ship,  which  was  not  finishal,  to  S.  Four  days 
before  this  they  had  stopped  payment  and 
shortly  after  became  bankrupts  : — Held,  that  S. 
was  entitled  to  a  lien  on  the  ship.  Swainston  v. 
Clay,  3  De  G.  J.  a:  S.  658  ;  2  N.  R.  345  ;  32 
L.  J.,  Ch.  5U3  ;  8  L.  T.  563  ;  11  W.  K.  811— L.JJ. 
A.  contracted  to  build  a  ship  for  B.,  the 
purchase-money  to  be  paid  by  instalments  partly 
in  bills,  the  partly  built  .*»hip  to  become  the 
property  of  B.  upon  payment  of  the  fii-st  instal- 
ment to  the  extent  of  his  payments  and  subject 
to  A.'s  lien  for  unpaid  instalments.  B.  gave 
acceptances  to  A.  in  payment  of  the  instalments, 
which  A.  discounted.  Before  the  ship  was  com- 
pleted A.  and  B.  became  insolvent.  B.*s  creditors 
accepted  a  composition,  B.  abandoned  the  con- 
tract, and  A.'s  trustee  in  bankruptcy  finished  the 
ship.  Bankers,  holders  of  the  bills,  claimed  to 
have  a  lien  on  the  ship  :— Held,  that  Waring,  Ex 
parte,  did  not  apply,  and  that  the  bankei-s  were 
not  entitled  to  a  lien.  Lamhtim,  Ex  j^at'te, 
or  Chreener,  EiC  ^wi-^r,  Lindsay,  In  re,  44  L.  J., 
Bk.  81 ;   L.  K.  10  Ch.  405  ;   32  L.  T.  380 ;   23 


W.  R.  602  ;  2  Asp.  M.  C.  525— L.JJ.  Affirming 
S.  C,  nom.  Greener,  Ex  parte,  Lindxay,  In  re, 
32  L.  T.  205. 

Engineers  contracte<l  with  the  owner  of  a 
bai'ge  to  supply  machinery  to  the  barge  in  a 
certain  dock,  the  price  to  be  paid  by  bills.  The 
bai'ge  wa.s  enteitnl  in  the  books  of  the  dock  com- 
pany in  the  name  of  the  engineers,  who  remained 
in  possession  of  her  until  she  was  finishetl,  when 
the  owner  filed  a  li<)uidation  petition,  and  a 
receiver  was  appointeil.  Meanwhile,  the  engi- 
neer had  been  paid  part  of  the  price  of  the 
work,  imrtly  in  bills  which  they  had  discounted, 
and  partly  in  cash  : — Held,  that  the  engineers 
were  entitled  to  a  lien  for  the  unpaid  balance 
of  the  price  of  the  engines.  Willovghhy,  Ex 
jmHe,  Wejttlake,  la  re,  16  Ch.  D.  604  ;  44  L.  T. 
Ill  ;  21)  W.  R.  934. 

A  shipbuilder  had  in  his  (xissession  at  his 
bankiniptcy  a  ship  which  he  had  sold  but  not 
completed : — Held,  not  to  be  in  his  oitler  and 
disjwsition.  IlolderneM  v.  Bankin,  2  De  U. 
F.  &  J.  258  :  29  L.  J.,  Ch.  753;  6  Jur.  (N.8.) 
903,  928  ;  8  \V,  R.  713— L.JJ. 

In  consideration  of  periodical  payments  to  be 
made  by  B.,  A.  agreed  to  build  a  ship,  to  be 
launched  on  or  before  July  31st,  1853,  with  a 
proviso  that  if  A.  failed  to  complete  the  ship 
according  to  the  agreement,  it  should  be  lawful 
for  B.  to  take  possession  of  the  ship  "  which  from 
and  after  the  payment  of  the  first  instalment, 
shall  be  and  be  deemed  and  continue  to  be 
as  soon  as  the  saiil  ship  shall  be  commenced, 
in  every  i*espect,  and  for  every  purpose,  the 
property  of  B.*' — ^and  to  finish  her  *'  using  such  of 
the  materials  of  A.  as  shall  be  applicable  to  the 
purpose" — A.  to  repay  to  B.  so  much  as  he 
should  expend  thereon  in  excess  of  the  contract 
price.  A.  failetl  to  complete  the  ship,  and  B. 
took  ^)Ossession  of  her.  and  after  nn  act  of  bank- 
ruptcy by  A.  proceeded  to  finish  her,  using 
materials  in  A.'s  yard  that  had  not  been  appro- 
priated for  the  ship.  None  of  these  materials 
liad  been  used  upon  the  ship,  but  some  had  been 
selected  and  placed  by  B.  in  the  ship's  carcase 
before  A.  became  bankrupt : — Held,  that  the 
assignees  were  entitled  to  I'ecover  against  B.  the 
value  of  these  materials.  Bah^r  v.  Gray,  17 
C.  B.  462  :  25  L.  J.,  C.  P.  161  ;  2  Jur.  (N.s.)  400  ; 
4  W.  R.  297. 

In  1833,  and  until  his  bankruptcy,  J.  L.  candied 
on  business  as  a  shipbuilder  :  and  on  June  10th 
he  agreed  to  build  for  1,750Z.  a  ship  then  being 
built  in  his  yanl,  payment  to  be  made  by  various 
persons  mentioned  in  the  agi'eement  in  amounts 
there  specified.  The  plaintiff  signed  in  October, 
1833,  for  one  fourth  of  the  ship,  and  J.  L.  signed 
underneath  accepting  the  price  and  mode  of  pay- 
ment. The  plaintiff  paid  fbr  his  share  by  bills 
before  J.  L.'s  bankruptcy'.  The  T.  C.  Comjiany 
signed  the  agi'eement  for  one  fourth  ;  and  H.,  a 
member  of  tlie  company,  used  to  go  down  and 
superintend  the  building  of  the  ship,  J.  L.'s  fore- 
man having  instructions  to  work  under  H.'s  ordere. 
At  the  bankruptcy  of  J.  L.  the  ship  was  on  the 
stocks  unfinished  in  J.  L.'s  yaitl ;  and  after  the 
bankruptcy  some  of  the  shipwrights  continued 
to  work  on  her  and  to  receive  their  pay  from 
H.  : — Held,  that  the  proi)erty  in  one  fourth  of 
the  ship  ha<l  not  passed  to  T.  L.,  the  plaintiff. 
LaUller  v.  BnrlUuson,  2  M.  &  W.  602 ;  6  L.  J., 
Ex.  160. 

J.  agitjcd  to  build  an  iron  steamship  for  the 
plaintiff  for  16,000/.  payable  by  instalments,  the 
first,  of    1,000/.,   to    be    payable    immediately. 
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Plaintiff  advanced  money  to  J.  in  anticipation  of 
instalments  as  the  work  went  on.  J.  became 
bankrupt,  tlie  vessel  being  in  his  yard  unfinished, 
together  with  her  engines  and  part  of  her  frame- 
work, which  had  not  been  fitted  or  built  into 
her.  The  amount  advanced  by  plaintiff  to  J. 
exceeded  the  value  of  the  engines  and  unfixed 
framework.  The  plaintiffs  name  was  stamped 
on  the  ship's  keel  bSefore  J.'s  bankruptcy  : — Held, 
that  the  ship's  loose  engines  and  framework 
were  the  property  of  the  plaintiff  and  not  of  J.*s 
Assignees ;  and  that  the  plaintiff  was  entitled  to 
i*ecover  damages  against  the  assignees  for  deten- 
tion of  the  ship,  but  not  of  the  engines  and 
framework.  Wood  v.  JieU,  6  El.  &  Bl.  355  ;  25 
L.  J.,  Q.  B.  321  ;  2  Jur.  (N.S.)  664  ;  4  W.  R.  553. 
See  also  BaJ/^  v.  Oray,  17  C.  B.  462  ;  25  L.  J., 
C.  P.  161  ;  2  Jur.  (N.s.)  400  ;  4  W.  R  297, 
supm. 

5.  Lien. 
a.  Of  Shipwright. 

Katnre  of.] — ^A  shipwright  has  a  lien  uix)n  a 
ship  for  repairs.  Ftanklhi  v.  Hosier^  4  B.  &  Aid. 
341  ;  23  R.  R.  305. 

But  a  shipwright  in  the  river  Thames  has  no 
lien  on  a  ship  taken  into  his  dock  to  be  repaired, 
without  an  express  agreement  for  that  i)urpose, 
because  by  the  usage  of  the  trade  the  cre<lit  is 
always  given  to  the  owner.  Ila'ttt  v.  Mitchell^ 
4  Camp.  146;  16  R.  R.  765. 

It  is  otherwise  where  the  shipwright  deals  for 
really  money.    Ih, 

Priority  of  Bights.] — ^When  a  shipwright  has 
received  a  vessel  into  his  yard  and  repairetl  her, 
his  rights  are  subject  to  all  existing  obligations 
then  complete  and  due  against  the  vessel.  The 
Outtafy  Lush.  506 ;  31  L.  J.,  Adm.  207 ;  6  L.  T.  660. 

Claims  for  salvage  take  precedence  of  a  ship- 
wright's lien  in  respect  of  subsequent  repairs  to 
the  vessel.    Ih. 

A  shipwright's  lien  is  postix)ncd  to  mastei'^s 
and  seamen's  wages  earned  prior,  but  not  to  such 
wages  earned  suteequently,  to  the  time  when  the 
vessel  entered  the  shipwright's  yanl.    Ih. 

The  seamen  and  master  are,  in  the  case  of  a 
foreign  vessel,  entitled  to  an  allowance  for  return 
to  their  own  country,  and  this  right  takes  priority 
also  of  such  shipwright's  claim.    Ih, 

The  shipwright's  lien  takes  precedence  of  all 
claims  in  respect  of  necessaries  supplied  subse- 
quently to  the  time  when  the  vessel  entered  the 
shipwright's  yard.    Ih, 

Effect  on  Priorities  of  Material  ICen.] — The 
possessory  lien  of  material  men  is  not  deter- 
mined by  the  arrests  of  the  vessel  by  waiTant 
of  the  high  couit  of  admiralty  in  a  suit  for 
etiuipment  and  repair.  The  Acacia^  IlaniUtoH 
v.  Harland,  42  L.  T.  264  ;  4  Asp.  M.  C.  254. 

Bight  of  Sale.] — A  lien  \i\yon  chattels  confer 
no  right  of  sale  upon  the  ixirson  holding  such 
lien,  though  the  retention  of  the  chattels  may  be 
attended  with  expense:  and  therefore,  where 
shipbuilders  having  a  lien  on  a  ship  built  by 
them,  according  to  contract,  for  the  unpaid  pur- 
chase-money, filed  in  equity  a  bill  to  enforce 
their  lien  by  a  sale,  a  demurrer  was  allowed. 
Thamvx  InmtiHtrkxand  »Sh  iphuUdiHg  Co.  v.  Ptitent 
Dfrrirk  Co.,  1  J.  &  H.  93  ;  29  L.  J..  Ch.  714  ;  6 
Jur.  (N.S.)  1013  ;  2  L.  T.  208  ;  8  W.  R.  408. 

TTnpaid  Yendor.] — Plaintiff  agreed  to  build  a 
ship  for  P.  and  L.  and  got  the  ship  built  accord- 


ingly. P.  i)aid  his  moiety  of  the  price.  L.  did 
not.  The  builder  gave  a  bill  of  sale  of  the  shij) 
to  the  plaintiff,  and  possession  to  L.,  from  whom 
he  took  bills  of  exchange  in  payment  of  his  half 
share  in  the  ship.  The  bills  were  dishonoured, 
and  L.  died.  His  executors  sold  L-'s  half  of  the 
ship  to  P.,  having  notice  ;  P.  sold  the  ship  to  S. 
without  notice.  Decree  against  P.  that  he  pay 
the  plaintiff  one-half  the  purchase-money  he 
i^eceived  for  the  ship ;  L.'s  representatives  to 
reimburse  P.  Walker  v.  Preswiek,  2  Ves.  Sen. 
622  ;  Belt's  Supi>l.  449. 

Possession.] — A  ship  was  placed  on  a  patent 
slip  for  repairs.  When  part  of  the  rciwiirs  were 
completed  she  was  removeti  by  the  shipbuilders 
for  their  own  convenience  to  a  wet  dock,  into 
which  the  shipway  opened,  and  the  repairs  were 
there  completed,  the  ship  being  made  fast  to  pawls 
on  the  shipbuilders*  premises.  She  was  moved 
from  time  to  time  for  the  convenience  of  persons 
using  the  slipway,  chiefly  by  the  shipbuilders' 
men,  but  under  oi-dere  of  the  harbour  master. 
The  master  was  always  on  board  during  the  day, 
and  a  shipkeeper  at  night  : — Held,  that  the 
shipbuilders  had  not  parted  with  their  lien. 
Barr  v.  Cooper,  2  Ct.  of  Sess.  Ca.  (4th  ser.)  14. 

Ho  ICaritime  Lien.] — On  a  ship's  being  repaired 

i  in  the  river  Thames,  and  fitted  out  there  with 

new  rigging  and  apparel,  the  ship  itself  is  not 

liable,  but  the  owners.  Watkhison  v.  liarnadUUm, 

2  P.  Wms.  367.   S.  P.,  iS/mwA,  Kx parte,  1  Atk.  234. 

Secus,  if  repaired  or  fitted  out  at  sea,  whera 
the  master  alone  may  hyi>othecate.  WatkinMon 
V.  liarfiadiiton,  supra. 

No  lien  on  a  ship  abroad  can  be  createtl  by  parol 
nor  by  bills  of  exchange  drawn  by  the  master ; 
unless,  upon  mistake  clearly  established,  the 
instrument  can  be  corrected.  Ilalkett,  Ejc  parte, 
2  Rose,  194,  229  ;  19  Ves.  474. 

A  ship,  while  the  possession  of  it  is  retained, 
is  specifically  chargeable  in  i-espect  of  the  ex- 
])ensc  iucurnxl  in  repairing  it ;  but  the  possession 
being  parted  with  the  lien  is  lost.  liUind,  Ex 
2)arte,  2  Itosc.  91. 

No  lien  on  a  ship  or  proceeds  from  sale  of  it 
for  repaii-8  done,  except  in  course  of  a  voyage  ; 
liberty  given  to  bring  an  action  as  to  the  [per- 
sonal liability  of  the  part  owners  who  received 
the  benefit.  Lord  Haixlwicke's  decision  in  Dod' 
ditifftan  v.  Ilallet  (1  Ves.  497)  has  been  over- 
ruled, and  now  settled  that  part  owners  in  a  ship 
are  not  to  be  considered  as  partners.  Bvxton  v. 
Snee,  1  Ves.  154  ;  Ywing,  Ex  parte,  3  V.  &  B.  243. 

Under  Mortgage.  ] — A  mortgagor  of  a  ship, 


who  remains  in  the  ostensible  ownership,  has  an 
implied  authority  to  confer  a  right  of  lien  for 
rej)airs  to  keep  her  seaworthy.  WlllUim*  v. 
Alhup,  10  C.  B.  (N.8.)  417  :  30  L.  J.,  C.  P.  358  ; 
8  Jur.  (N.s.)  57  ;  4  L.  T.  550. 

As   against   Admiralty   Prooess.] — See    Tfte 
Ilarmoniv,  \KysX,  col.  979. 

b.  Of  Others. 

Consignees  of  Cargo— Lien  on  Cargo — ^Repairs.  ] 

— Consignees  of  cargo,  who  by  agreement  with 
the  owner  chai-ter  a  ship  and  expend  money  in 
her  to  enable  her  to  fetch  the  cargo,  have  with- 
out special  agi*cement  a  lien  on  the  cargo  in  the 
shipowner's  hands  for  the  money  cxjiended  :  and 
one  who  is  not  consignee  has  under  similar 
circumstances  a  similar  lien,  if  he  can  arrest  the 
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cargo  before  it  comtis  to  the  hands  of  the  shipper. 
Ywnff  V.  Xeill,  32  Beav.  529  :  2  N.  K.  212  ;  9 
Jur.  (X.S.)  976  ;  9  L.  T.  9 ;  1 1  W.  R.  1052. 

Duipated  Ownenhip.] — The  plaintiffs  bought 
a  ship,  upon  a  sale  by  the  master  abroad,  and 
repaired  her.  The  sale  was  disputed,  and  u\yon 
her  arrival  in  England  registration  in  the  names 
of  the  plaintiffs  resisted  by  her  ownere  : — Held, 
that  assuming  that  the  plaintiffs  liad  acquireil 
DO  legal  interest  by  the  sale,  they  hail  no  lien  in 
respect  of  the  money  laid  out  by  them  in  repairs, 
and  that  the  bill  of  sale  could  not  oi^erate  by  way 
of  bottomry.    Ridgway  v.  Roberts^  4  Hare.  106. 

Engines  of  new  Ship — Engineer's  Lien — 
PotMsaion.] — Engineers  contracted  with  a  ship- 
builder to  put  engines  into  a  ship  he  was  build- 
ing on  her  being  brought  to  Leith.  The  contract 
provided  that  the  engines  were  to  be  the  property 
of  the  engineers  until  paid  for  in  cash,  but  should 
be  subject  to  a  lien  in  favour  of  the  shipbuilders 
for  moneys  or  bills  {mid  by  them  to  the  engineers ; 
that  the  ship  was  to  be  at  the  disposal  of  the 
engineers  at  Leith  for  the  purpose  of  putting  the 
engines  on  board  ;  that  she  should  be  taken  away 
by  the  shipbuilder  when  the  engines  were  on 
board,  the  engineers  providing  men  to  work  them  : 
and  that  the  ship  should  ^'throughout  be  in 
charge  of  the  shipbuilder."  The  ship  was  towed 
to  Leith  and  handed  over  by  the  shipwright  in 
charge  to  the  engineers,  but  a  master  remaine<l 
on  board.  The  engineers  also  put  a  man  on  boanl 
and  moved  the  ship  without  consulting  the 
master : — Held,  that  the  engineers  had  no  lien  on 
the  ship.  RiWt  v.  Bajrter^  13  Ct.  of  Sess.  Cas. 
(4th  ser.)  185. 

6.  Tonnage.. 

Sre  canes  XX.  COLLISION,  7.  LIMITATION  OP 
Liability,  infra,  col.  747. 

Awning  Beck.] — ^A  vessel  had  an  upper  deck 
above  her  main  deck,  but  such  upper  deck  was 
not  continuous  from  stem  to  stem  of  the  vessel, 
and  the  hatches  and  other  fittings  in  it  were 
not  water-tight : — Held,  that  such  upper  deck 
wus  not  a  thirtl  deck  or  spar  deck  within  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c. 
104).  8.  21,  sub-8.  5  ;  and  that  the  space  between 
it  and  the  main  deck  was  not  space  available 
for  cargo,  or  for  accommo<lation  of  passengers 
or  crew,  within  sub-s.  4,  antl  consetpiently  should 
not  be  reckoned  in  estimating  her  tonnage.  Lurd 
Adntrate  v.  (Hyde  Stenm  yavigatUm  Co..  li.  R.  2 
H.  L.  (Sc.)  409  ;  32  L.  T.  287 ;  2  Ct.  of  Sess.  Cas. 
(4th  ser.)  23  ;  2  Asp.  M.  C.  502. 

The  17  &  18  Vict.  c.  104,  s.  23,  provides  that 
in  everj'  ship  proi^elled  by  steam  or  other  power 
requiring  engine  room,  an  allowance  shall  be 
nuule  for  the  space  occupied  by  the  propelling 
{Nmer,  and  the  amount  so  aUowed  shall  be 
deducted  from  the  gross  tonnage  of  the  ship,  to 
be  estimated  as  provided  by  that  act.  Sect.  20 
jrives  power  to  the  commissioners  of  customs, 
with  the  sanction  of  the  boaixl  of  trade,  to  make 
such  modifications  and  alterations  as  from  time 
to  lime  become  necessary  in  the  tonnage  rules : 
— HeUr,  that  the  commissioners  had  no  power  to 
alter  the  provisions  of  the  act,  as  to  estimating 
the  tonnage  of  ships.  City  of  Dublin  Steam 
Ptrirt  Co.  v.  Thomimm.  1  H.  &  R.  369  :  35 
L.  J.,  C.  P.  198  :  L.  R.  1  C.  ?,  355  ;  12  Jur.  (N.8.) 
726;  15  L.  T.  112;  14  W.  R.  376— Ex.  Ch. 
Affirming  19  C.  B.  (N.s.)  558. 


For   Dues — Beck   Cargo— **Ooode"  — 

Horsei  and  Cattle,  j — Horses  and  cattle  carried 
as  deck  cargo  are  '* goods"  within  the  meaning- 
of  8.  23  of  the  Merchant  Shipping  Act,  1876. 
Richmond  Hill  Steamship  Co.  v.  Trinity  JImiite 
Corporation,  65  L.  J.,  Q.  B.  561  ;  [1896]  2  Q.  B. 
134  ;  75  L.  T.  8  ;  45  W.  R.  6 ;  8  Asp.  M.  C.  164— 
C.  A. 

The  proper  metho<l  of  measuring  the  space 
occapie<l  by  such  goods  for  the  purpose  of 
ascertaining  the  additional  tonnage  u]>on  which 
dues  are  payable,  is  to  measure  a  rectangular 
space  sufficient  for  the  animals  to  live  in  during 
the  voyage,  allowing  them  reasonable  facilities 
for  moving.    lb, 

Se-meai nrement  on  Alteration — At  what  Port.  ] 
— A  vessel  duly  registered  at  D.  in  Ireland  under 
17  &  18  Vict.  c.  104,  was  in  1862  altered  at  L.  in 
England,  where  a  surveyor  appointed  under  the 
above  act  certified  his  measurement  to  the  sur- 
veyor at  that  port.  The  owners  objected  to  the 
measurement  and  applied  for  a  mandamus  to  the 
registrar  at  D.  to  have  the  ship  re^measured  : — 
Held,  that  the  court  had  no  jiu*isdiction,  since 
the  act  re(|uires  the  registration  to  be  at  the  port 
of  alteration.  R^y.  v.  Gardlnt'r^  16  Ir.  C.  L.  R. 
349. 

Cloeed  in  Bpaee.] — The  space  on  the  main  deck 
under  a  hurricane  deck  held  not  to  be  a  "closed 
in  space  on  the  upper  deck  available  for  cargo  or 
stores,  or  for  the  berthing  or  accommodation  of 
passengers  or  crew,"  and  therefore  not  to  be 
included  in  the  ship's  measurement.  Jjcith^  Ilnll 
and  Hamhurg  Steam  ParkH  Co,  v.  Lord  Adro- 
cate,  1 1  Ct.  of  Sess.  Cas.  (3ixl  ser.)  597. 


IL  NATIONAL   CHARACTER. 

Syidenee.] — A  ship's  register,  containing  a 
statement  of  British  ownership,  even  if,  bv 
17  &  18  Vict.  c.  104,  s.  107,  made  primft  facie 
proof  of  such  ownership,  may  be  outweighetl  hy 
circumstantial  evidence  to  the  contrary.  The- 
Princess  Charlotte,  Br.  &  Lush.  75. 

The  nationality  of  a  British  ship  is  sufficiently 
proved  by  statements  of  the  master  and  crew 
that  she  is  a  British  ship  sailing  under  a  British 
flag,  without  proof  of  her  having  been  registered ; 
and  even  if  it  appears  that  she  has  not  been 
registered,  a  prisoner  chargeil  with  committing^ 
a  crime  on  board  might  be  convicte<l.  Riff/,  v. 
Seberg,  39  L.  J.,  M.  C.  133  ;  L.  R.  1  C.  C.  264  ; 
22  L.  T.  523  ;  18  W.  R.  935  :  11  Cox,  C.  C.  520. 

To  prove  that  a  ship  is  a  British  shij),  it  is 
not  necessary  to  produce  the  registry  or  a  co])y 
thereof  ;  it  is  sufficient  to  shew  orally  that  she- 
belongs  to  British  owners,  and  carries  the  British 
flag.    Reg,  v.  Allen,  10  Cox,  C.  C.  405. 

A  register  is  not  a  document  required  by  the 
law  of  nations  as  expressive  of  a  ship's  national 
character.  Le  (Iwminant  v.  Pearson,  4  Taunt. 
367  ;  1 3  R.  R.  63(;. 

A  native  of  the  Ionian  Islands  purchased  an 
American  ship,  and,  ui)on  a  declaration  that  he 
was  a  British  subject,  obtained  from  the  British 
consul  at  Cuba  a  provisional  registry  of  the  8hii> 
as  British.  The  snip  was  afterwards  seized  and 
condemned  for  a  breach  of  the  Slave  Trade  Acts.. 
Upon  an  objection  taken  on  appeal  to  the  juris- 
diction of  the  court  below,  on  the  ground  of  the 
national  character  of  the  owner  of  the  ship  and 
cargo  : — Held,  that  the  registry,  flag  and  pass  of 
a  ship  carry  with  them  the  presumption  that  they 
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are  true  and  correct,  and  that  the  owner  was 
estopped  from  proving  that  he  was  not  a  British 
subject,  and  consequently  the  register  of  the  ship 
was  void.  The  Laura^  3  Moore,  P.  C.  (x.s.)  181 ; 
12L.  T,  685;  13  W.  R.  369. 

Begiiter  no  Eridenee  bj  iUelf  that  Ship  it 
BritUli-bailt.] — See  lleintse  v.  J/rt/er^t,  3  Camp. 
474,  infi-a,  col.  2.')". 

Illegal  Colours.] — ^A  British  merchant  ship  was 
boardetl,  having  an  ensign  with  the  St.  (Jeorge's 
cross,  Jcc,  colours  other  than  those  legally  worn 
by  merchantmen,  contrary  to  17  &  18  Vict.c.  104, 
s.  105.  A  warrant  of  arrest  was  directed  to  issue 
against  the  ma.ster,  ui)on  affidavits  of  the  facts  in 
lieu  of  declarations  in  support  of  them.  Jleg,  v. 
Uwni,  2  Jur.  (N.s.)  454. 

Concealment  of  Britif  b  Charftoter— Forfeltnre.  ] 
— When  a  British  subject,  the  owner  of  a  Bi-itish 
ship,  by  a  representation  to  the  collector  of 
customs  at  the  port  of  registry  that  his  ship  has 
been  sold  to  foreigners,  procures  the  closing  of 
tlic  registry,  and  sails  her  umler  a  foreign  certi- 
ficate of  registry  and  under  a  foreign  fing,  whilst 
he  continues  to  own  her  anil  to  rcceive  the 
profits  of  working  her,  doing  such  acts  with  the 
intent  to  conceal  her  British  character  from 
*  the  officers  of  customs,  and  prevent  her  seizure 
as  un seaworthy,  he  commits  an  oflFence  against 
the  provisions"  of  the  Merchant  Shipping  Act. 
1854  (17  &  18  Vict.  c.  104),  s.  103,  by  reason  of 
which  his  ship  is  liable  to  and  will  be  con- 
<lemned  to  forfeiture  to  her  majesty.  The  Scvptre, 
35  L.  T.  429  ;  3  Asp.  M.  C.  269. 

Forfeiture,  as  against  bon&  fide  Purcbaser 
for  Yalne.] — The  forfeiture  incurred  under  s.  103 
of  the  Merchant  Shipping  Act,  1854,  accrues  at 
the  time  of  the  illegal  and  fraudulent  act,  and 
A  subsequent  seizure  relates  back  to  the  date  of 
the  act  constituting  the  cause  of  forfeiture  ;  and 
this  is  so  even  as  against  a  bon&  fide  purchaser 
without  notice  of  such  act.  TIip  Antuindalr,  47 
L.  J.,  Adm.  3  ;  2  P.  D.  218  ;  37  L.  T.  139,  364  ; 
26  W.  R.  38  ;  3  Asp.  M.  C.  504— C.  A. 

A  phi]),  with  the  consent  of  the  British  owners. 
saile<l  under  the  Belgian  flag  in  1874.  In  1876 
the  defendant  bought  her  bona  fide,  and  for 
valuable  consideration.  The  ship  was  claimed 
as  forfeitctl  to  the  crown  under  s.  103  of  the 
Merchant  Shipping  Act,  1854.  The  defendant 
pleaded  his  bonA  fide  purchase  for  valuable  con- 
sideration : — Held,  that  such  sale  was  of  no  effect 
as  against  the  })rior  forfeiture,  which  accnied  at 
the  time  of  the  act  of  sailing  under  foreign 
coloure.    Ih, 

In  Priie  Cases.] — The  flag  and  ship's  docu- 
ments are  conclusive  as  to  the  nationality  of 
the  ship,  but  not  of  the  cargo.  Tlie  Vreedr 
&'holt}/Jt,  5  C.  Rob.  5,  n.  Tfie  Vroiv  ElizahM, 
5  C.  Rob.  2. 

Seizure  of  Britisb  Bbip  as  Prise— Action 
Against  Commander  of  Captor.] — No  action  lies 
against  the  commander  of  a  British  ship  of  war 
for  seizing  and  detaining  a  vessel  on  suspicion 
of  her  being  hostile  prize.  Faith  v.  PcarxoH^ 
<>  Taunt.  439  ;  Holt,  N.  P.  C.  113  ;  16  R.  R.  649. 

Trover  of  Bbip — Illegal  Beisure.l — Damages 
recovered  against  a  king's  officer  illegally  com- 
missioned to  seize  interloj)ers  in  tlie  Guinea 
trade.    Dochcray  v.  Dickenson,  Comb.  366. 


See  aUo  B.  Marine  Insurance,  VI.  War- 
ranties, post,  cols.  1149,  1170;  XXVI.  ADSfl- 
RALTY  Law  and  Practice,  12.  Illegal 
Colours,  post,  col.  951. 

III.  REGISTRATION. 

1.  Under  Merchatit  SJiipplng  Acts, 

a.  Title  by,  28 . 

h.  Foreign  Owners — Foreign  Ships,  29. 

c.  Ships  owned  by  Partnei-s,  30. 

d.  Certificate,  30. 

t\  Improper  Registration,  32. 
/.  Equitable  Interests,  34. 
g.  Old  Registry  Acts,  36. 
h.  Miscellaneous,  3S. 

2.  Reg 'mt  rati  on  at  Lloijds\  3S. 

1.  Under  Merchant  Shipping  Acts. 
a.  Title  by. 

Eyidenee.] — The  registry  of  a  ship  is  con- 
clusive evidence  of  the  property ;  even  against 
the  claim  of  creditors  upon  a  joint  purcliase  and 
various  acts  of  apparent  ownership,  within  the 
Bankrupt  Act  (21  Jac.  1,  c.  19),  s.  11.  Yallop^ 
Ex  parte,  15  Ves.  60  ;  10  R.  R.  24. 

The  registry  of  a  ship  is  conclusive  evidence  of 
the  property,  even  between  creditors  ;  excluding 
all  trusts  created  by  acts  of  the  parties,  as  by 
payment  of  money  on  a  purchase  in  the  name  of 
another.  Distinction  as  to  trusts  arising  by 
operation  of  law  upon  bankruptcy  or  death. 
Houghton^  Ex  parte^  Grihhle,  Ex  parte^  17  Ves. 
251  ;  1  Rose,  177  ;  11  R.  R.  73. 

Bale  by  Mortgagee.] — The  purchaser  from  a 
mortgagee  selling  improperly  after  the  amount 
due  on  the  mortgage  has  been  tendered  to  him, 
having  registered  himself  as  owner  under  17  &  18 
Vict.  c.  104.  got  a  good  title.  McLarty  v.  Mid- 
dleton,  4  L.  T.  852.    Affirmed,  10  W.  R.  21 9— C.  A. 

Power   of  Attomej  given  bj  Mortgagor.] 

— A.,  the  owner  of  forty-eight  shares  in  a  ship 
belonging  to  the  port  of  Liverixjol,  gave  a  power 
of  attorney  to  B.,  the  other  part  owner,  empower- 
ing him  to  sell  A.'s  share  of  the  ship.  The  ship 
then  saileil  from  Liverpool  under  the  command 
of  B.,  having  on  boanl  ner  certificate  of  registry 
and  the  |)ower  of  attorney.  While  she  was  at 
sea  A.  mortgaged  his  forty-eight  shares  in  the 
ship  and  all  future  freight  to  the  plaintiffs,  who 
had  no  notice  of  the  power  of  attorney,  and  a 
memorandum  of  the  mortgage  was  entered  in  the 
Liverpool  register.  Subsequently  B.  sold  all  the 
shares  in  the  ship  and  cargo  at  Sydney  (as  to  A.'s 
shai*es  by  virtue  of  the  power  of  attorney)  to  C, 
who  ha<l  no  notice  of  the  mortgage  made  by  A. 
The  ship  was  thereuj>on  registered  de  novo  at 
Sydney,  and  was  freighted  by  C.  at  his  own 
expense  with  a  new  cargo  for  England.  She 
sailed,  and  arrived  in  London  without  having 
been  to  Liverpool.  The  plaintiffs  took  {)ossessiou 
of  the  ship  and  cargo  in  the  London  docks,  and 
gave  notice  at  all  the  wharves  of  their  claim  to 
forty-eight  shares  of  the  ship  and  freight.  The 
defendants  aftcrwanls  also  took  possession: — 
Held,  that  the  plaintiffs  had  the  better  title 
under  the  registry  act  to  forty-eight  shares  of 
both  the  ship  and  freight,  ami  that  they  had 
properly  taken  possession  of  tliem  under  the  cir- 
cumstances. Cato  v.  Irving,  5  De  G.  &  Sm.  210  ; 
21  L.  J.,  Ch.  675  ;  16  Jur.  161. 

Mortgage  of  Bbip  at  Sea — ^Begietration — 
Poliey  of  the  Begiatration  Acts.] — Mortgage  of 
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a  ship  at  soi,  the  forms  required  by  the  registry  i  registered  ns  British,  notwithstanding  the 
acts  being  observed,  had  valid  injunction  granted  imperial  registry  acts,  which  disqualifieil  such 
..      ,^^,!_    __    .• !_.i »    —   *>,«   n  gbjp  from  being  registered  as  British.     Cniw- 


/(f»r^  V.  SptMfnrt%  0  Moore,  P.  C.  1. 


to  restrain  an  improper  indoraement  on  the 
register.  The  policy  and  effect  of  the  registiy 
sets  discussed.  Thompton  v.  Smithy  1  Mad. 
395  ;  see  Xewnham  v.  Graces,  Barker  v.  Chap- 
iiuiM,  cited  /*.,  p.  399, 

Jndioial  Sale  of  Intareft.1 — Aparchnscr  under 
a  judicial  sale  of  a  beneficial  interest  in  a  British 
ship  is  not  entitled  to  be  regi8tere<l  as  owner  of 
it.  (liaiteauHeuf  y.  Capeyron^  51  L.  J.,  P.  C.  37  ; 
7  App.  Cas.  127  ;  46  L.  T.  65  ;  4  Asp.  M.  C.  489 
— P.  C. 

Charge  on  Freiglit — Prior  Tranafer  of  Ship.] 
— An  owner  of  a  ship  assigned  twenty -four 
sixty-fourth  parts  to  A.,  and  the  remaining  forty 
sixty-fonrth  parts  to  B.,  and  afterwards,  repre- 
senting himself  to  be  the  owner  of  the  ship,  gave 
C.  a  charge  upon  the  freight  then  being  earnerl. 
A.  registered  the  transfer  to  him  prior  to  tlic  <late 
of  C.'s  charge,  but  B.  did  not : — Held,  that  C. 
had  a  lien  upon  the  fi-cight  in  priority  to  B. 
Lindsay  v.  Gihhx,  22  Beav.  522  :  2  Jur.  (N.8.) 
1039  :  4  W.  R,  788.    See  S.  T.,  col.  393. 

Held.  also,  that  the  expenses  incurred  in  earn- 
ing the  freight  were  the  first  charge  upon  it.    Ih, 

Aetion  between  Co-ownere — Title.] — In  an 
action  betw^een  co-owners,  title  to  ship  held  good, 
though  the  Registry  Act  (8  &  9  Vict.  c.29),k.  18, 
had  not  Ijeen  complied  with.  Ciirlifh  v.  Mar- 
alpln,  2  Ct.  of  Sess.  Cas.  (8rd  scr.)  88*2. 

Bbip  Transferred  to  In&nt  Son— Arreetment — 
Seoteh  iMwA—Bell  v.  Gow,  1  Ct.  of  Sess.  Cas. 
(Srd  ser.)  183. 

See  aUtf  VIII.  Sale  and  Tbanbfer,  and 
Langton,  v.  Ilorton,  Parr  v.  Applehee,  Whitfield 
T.  Parjit,  and  The  Eastern  Belle,  sub  tit. 
MOBTOAOE,  infra,  cols.  170,  171. 


b.  Foreisn  Owners — Foreign  Ships. 

Ships  Owned  by  Company— Foreign  ICembers.] 
— Semble,  that  the  stat.  3  &  4  Will.  4,  c.  55,  s.  33, 
which  authorises  a  particular  mode  of  registering 
Tessels  belonging  to  joint-stock  companies,  does 
not  apply  to  a  joint-stock  company  in  which 
foreigners  are  shareholders.  Benson  v.  Heathorn^ 
1  Y.  &  C.  C.  C.  326. 

Under  8  &  9  Vict.  c.  89,  b.  12,  a  corporation 
within  the  United  Kingdom,  some  members  of 
which  were  foreignei's  ancl  persons  residing 
abroad,  might  register  ships  which  were  the 
property  of  such  corporation.  Reg.  v.  Arnaud^ 
9  Q.  B.  800  ;  16  L.  J.,  Q.  B.  50  ;  11  Jur.  279. 

OldBegistry  Aete— Foreign  Ships.  ]— A  foreign- 
built  ship,  British  owned,  was  not,  under  38 
Geo.  3,  c.  76,  s.  6,  required  to  be  registered,  ami 
might  sail  without  convoy.  Long  v.  Dttff,  2 
Bos.  &  P.  209. 

It  is  not  a  fraud  to  cause  a  ship  belonging  to 
foreigners  to  be  registered  in  the  names  of  British 
subjects.  Ttco  Sicilies  QXing  of^y.  Wilcox  or 
Peninsvlar  and  Oriental  Steam  Paehet  Co.^ 
19  L.  J.,  Ch.  488  ;  1  Sim.  (N.8.)  334  ;  14  Jur. 
751. 

Where  an  act  of  the  legislative  council  of 
India  enabled  ships  "  owneilby  British  subjects" 
to  be  registered  as  British  : — Held,  that  a  ship 
once  owned  by  foreigners,  but  at  the  date  in 
question  owned  by  British  subjects,  could  be 


o.  Shipa  owned  by  Partners. 

Ships  purchased  by  one  partner  held  separate 
property,  as  between  creditors,  after  his  bank- 
ruptcy and  death  of  the  other,  upon  circum- 
stances, particularly  the  registry  being  made  in 
the  name  of  one  party  only,  and  being  afterwanls 
continued  for  a  fraudulent  purpose.  Curtis  v. 
Perry,  6  Ves.  739  ;  6  R.  R.  28. 

Under  a  commission  of  bankruptcy  against 
two  partners,  ship  registered  in  the  name  of  one 
of  them,  but  in  the  order  and  disposition  of  both, 
forms  part  of  the  joint  estate.    Burn,  Kr  jmiie, 

1  Jac.  &  Walk.  378  ;  21  R.  R.  186. 

A  ship,  the  property  of  a  partnership  and 
registered  in  the  name  of  the  partnei-ship,  is 
within  the  3  &  4  Will.  4,  c.  55,  s.  32,  and  may 
therefore  be  dealt  with  as  any  other  partnership 
property.    Iloicden,  Exparte^  Litherland,  In  re, 

2  Mont.  D.  &  D.  574. 

Agreement  between  A.,  B.,  and  C.  that  they 
shall  purchase  ship  to  be  registered  in  names  of 
A.  and  B.,  is  against  public  policy,  and  demurrer 
allowed  to  bill  for  account  in  such  transaction. 
Battei'shy  v.  Smyth,  3  Madd.  110. 

Under  6  Geo!  4,  c,  110,  s.  32,  where  a  ship 
belonged  to  three  partners  in  business  and  the 
names  of  two  only  appeareil  on  the  register,  it 
wns  held  that  the  thiixl,  whose  name  did  not 
appear,  hml  no  interest  in  the  ship.  Slater  v. 
U7///JJ,  1  Beav.  354. 

Two  co-owners  of  a  ship  took  two  partners  but 
execute<l  no  transfer  of  the  ship  to  them  : — Held, 
under  the  old  registry  act,  that  the  four  partnei*8 
had  no  such  legal  or  e<iuitable  interest  in  the 
ship  as  enabled  them  to  insure  her  in  the  names 
of  the  four,  f'amdcn  v.  Anderson,  5  T.  R.  709. 
And  see  S.  C,  6  Term  Rep.  725  ;  1  Boj,.  &  P.  272. 


d.  Certifloate. 

Possession  of  Certifieate — Jurisdiction  of 
Chancery  Court.] — See  Darhy  v.  Baines,  infm, 
col.  46. 

Vendor — Interest  in.] — The  vendor  of  a  ship, 
with  a  covenant  for  title,  retains  after  the  sale 
(in  order  that  he  may  fulfil  his  contmct,  and 
defend  himself  against  an  action  brought  upon 
his  covenant)  such  an  interest  in  the  certificate 
of  registry  as  enables  him  to  sustain  a  suit  for  its 
delivery  against  a  party  unlawfully  detaining  it. 
Gihso-n  v.  Ingo,  6  Hare,  112. 

Lien  of  Master  on.] — A  master  has  no  lien  on 
the  certificate  of  registry,  either  for  his  wages  or 
for  moneys  disbursed  by  him  for  the  use  of  the 
ship ;  nor  have  shipbrokers  any  lien  on  the 
certificate  of  registry  for  advances  made  by  them 
to  the  ow^ner  for  the  use  of  the  ship.     Ih. 

The  admiralty  division  of  the  high  court  has 
power,  upon  the  application  of  the  owners  of  a 
ship,  to  order  a  master  who  has  been  dismissed 
from  their  employment  to  deliver  up  the  certifi- 
cate of  registry  and  other  papers  and  property 
belonging  to  the  ship,  where  he  refuses  to  sur- 
render them.  Semble,  that  a  master,  whether 
co-owner  or  not,  can  have  no  lien  upon  a  certificate 
of  registry  or  ship's  papei-s  in  case  of  wrongful 
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dismissal  by  the  managing  ownei*s.   2'ke  St.  Olafj 
2  P.  D.  113  ;  35  L.  T.  428  ;  8  Asp.  M.  C.  268. 

To    lecnre    Advancei  —  ITnre^tered 


Owner.]— The  H  &  9  Vict.  c.  89,  s.  30,  did  not 
prevent  a  lien  being  created  on  a  certificate  of 
an  original  registry,  deposited  by  an  unregistered 
owner  to  secure  advances  for  the  use  of  the  ship. 
Clarke  v.  Batterg,  1  K.  k,  J.  242. 

Of   Factor.] — Where  a  factor   for   the 


owner  of  a  ship  at  an  English  port  had,  by  a 
rcquest  to  the  master,  obtained  a  certificate  of 
registry  for  the  alleged  purpose  of  paying  the 
tonnage  duties  at  the  custom-house ; — Held,  that 
he  had  no  lien  on  the  certificate  so  obtained  for 
the  geneml  balance  due  to  him  in  respect  of  the 
ship.  Burn  v.  Brown.  2  Stark.  272  ;  19  R.  R. 
719. 

Of  Agent  for  Sale.] — The  former  ship 


registry  acts  did  not  prevent  a  person  from 
having  a  lien  on  papers,  deposited  with  him, 
of  .1  ship  which  he  was  commissioned  to  sell. 
Mcxtacr  v.  Atkins,  5  Taunt.  381  ;  1  Marsh.  76. 

Equitable  Mortgagee.] — Where  a  certificate  of 
a  ship's  register  had  been  deposited  as  a  security 
for  mlvances  for  the  use  of  the  ship  : — Held,  that 
this  gave  the  holder  a  sufficient  lien  to  defeat  an 
action  of  trover  for  the  certificate.  Bmoen  v. 
Fox,  10  B.  &  C,  41 ;  5  M.  &  Ry.  5 ;  4  Car.  &  P. 
4.52  ;  8  L.  J.  (O.S.)  M.  C.  68. 

Beftisal  of  ICaster  to  Deliver.] — ^After  a  ship 
had  arrived  at  the  port  of  discharge,  but  before 
it  was  discharged,  the  owner  demanded  the  cer- 
tificate of  registry  from  the  master,  intending  to 
dismiss  him,  but  not  communicating  that  inten- 
tion to  him :— Held,  that  the  master  was  not 
liable  to  be  convicted,  under  17  &;  18  Vict.  c.  104, 
8.  .50,  for  refusing  to  deliver  up  the  certificate 
without  a  reasonable  cause.  Harkle  or  ArUle  v. 
Henzell,  8  El.  &  Bl.  828  ;  27  L.  J.,  M.  C.  110  ; 
4  Jur.  (N.s.)  306. 

A  conviction  under  6  Geo.  4,  c.  110,  s.  27,  and 
3  &  4  Will.  4,  c.  6.5,  s.  27,  for  detaining  the  cer- 
tificate of  a  ship's  registry,  was  bad,  unless  it 
stated  the  purpose  for  which  the  certificate  was 
wanted,  and  the  person  who  demanded  it  was 
the  "  proper"  officer.  Bex  v.  WaUh,  3  N.  &  M. 
632  ;  1  A.  &  E.  481  ;  3  L.  J.,  M.  C.  100. 

Under  34  (ieo.  3,  c.  68,  s.  18,  the  master  could 
not  be  convictetl  for  refusing  to  deliver  the  ship's 
certificate  of  registry  to  the  owner.  Bex  v. 
PixUij,  13  East,  91. 

Pledge  of.]— A  pledge,  by  the  master  and  sole 
owner  of  a  ship,  of  the  certificate  of  registi-y, 
though  for  a  good  and  sufficient  consideration,  is 
illegal  an<l  void  ;  and  therefore  an  action  will  lie 
by  the  master  and  sole  owner  against  the  person 
detaining  it,  after  a  demand  made  nywn.  him  to 
return  it  for  the  purposes  of  navigation.  Wiley 
v.  Crawford,  1  B.  &  S.  253  ;  30  L.  J.,  Q.  B.  319  ; 
7  Jur.  (N.s.)  943  ;  4  L.  T.  653 ;  9  W.  R.  741— 
Ex.  Ch. 

Sale  nnder  Order  of  Court— Conversion  of.]— 

An  owner  of  a  ship  consigned  her  to  persons 
abi-oad,  who  hypothecated  her,  and  directed  the 
captain  to  sign  a  bottomry  bond  ;  on  her  arrival 
in  London,  he,  by  their  direction,  tlelivered  the 
register  to  the  agent  of  the  consignees,  who  gave 
it  to  their  solicitor  to  institute  proceedings  in 
the  court  of  admiralty  on  the  bottomi-y  bond  : 


the  ship  was  sold  by  onler  of  that  court,  and  the 
register  decreed  to  be  given  up  to  the  purchaser. 
The  owner  became  bankrupt,  and  his  assignees 
brongl^  an  action  for  the  register  : — Held^  that 
they  couM  not  recover,  as  they  might  have 
appeared  in  the  admiralty  court  and  prevented 
the  sale  of  the  vessel,  and  as  the  delivery  of  the 
register  to  the  purchaser,  under  the  decree  of 
that  court,  was  not  a  conversion.  HoMtack  y 
Ma*8on,  4  Moore,  361. 

Possesiion  of  Certifloate.] — Sale  by  mortgagee 
whilst  ship  under  agreement  between  mortgagor 
and  a  company  to  run  as  one  of  the  company's 
liners.  Sec  TJie  Celtic  King,  poet,  tit.  IX.  MOBT- 
GAGE,  col.  182. 


Admiralty  Court] — The  admiralty  court 


would  not  formerly  intei'ferc  to  give  possession 
of  a  ship's  register  to  a  pei-son  whose  title  is  in 
doubt.     Tlie  Frances  of  Leith,  2  Dods.  420. 


e.  Improper  Beglstration. 

liability  for  Goods  supplied.] — ^The  registered 
owners  of  a  ship  are  primdi  facie  alone  liable  for 
goods  supplied,  though  so  registered  without 
their  knowledge.  Maclielly  Ex  parte,  2  Ves.  A:  B. 
216 ;  1  Rose,  447. 

Fraudulent  Begistration— Belief  in  Equity.] 
— A  bill  stated  that  the  vendore  of  a  ship  executed 
a  bill  of  sale  to  a  purchaser,  which  was  to  be 
handed  to  him  upon  his  paying  the  coasideration 
in  a  manner  stipulated,  but  that  he  took  it  away 
with  some  otlier  paper,  as  it  was  supposed,  by 
mistake,  and  afterwards  returned  it,  saying,  he 
could  not  comply  with  the  terms.  The  bill 
further  allegeil,  that  the  plainti&,  the  vendors, 
had  discovered  that  the  defendant,  the  purchaser, 
had  taken  advantage  of  his  accidental  possession 
of  the  document,  to  make  himself  the  registered 
owTier  of  the  ship,  and  was  about  to  sail  in  her  : 
— Held,  that  the  alleged  fraud  would  not  enable 
the  court  to  interfere,  and  a  demurrer  to  the  bill 
was  alloweil.  Follett  v.  Delany,  2  De  G.  &  Sm. 
23.5  ;  17  L.  J.,  Ch.  2ri4  ;  12  Jur.  549. 

Where  a  pei-son,  having  no  title  to  a  ship, 
procures  it  to  be  n^istered  in  his  name,  the 
court  will  comjiel  him  to  retransfer  it  to  the 
rightful  owner,  and  account  for  the  earnings, 
even  though  there  has  been  no  fraud,  and 
notwithstanding  the  17  &  18  Vict.  c.  104. 
HolderncM  v.  iMmport,  29  Beav.  129 ;  30  L.  J., 
Ch.  489  ;  7  Jur.  (N.s.)  ri64  ;  9  W.  R.  327. 

Gives  no  Title.]— Under  the  17  &  18  Vict. 

c.  104,  s.  79,  the  registry  of  a  bill  of  sale,  which 
though  purporting  to  bevalid,  so  that  the  registrar 
has  no  alternative  but  to  register  it,  is  in  fact 
invalid,  and  gives  no  title,  even  at  law,  to  the 
person  thereby  registered  as  sole  owner  of  the 
ship.  Orr  v.  Biekinmm,  I  Johns.  1  ;  28  L.  J.,  C'lu 
516  ;  5  Jur.  (N.S.)  672. 

Therefore  where  a  bill  of  sale,  though  executes  I 
by  the  pei-son  named  for  that  puri)Ose  by  the 
pinintiff,  the  then  owner  of  the  ship,  and  puriK>rt- 
ing  in  all  other  respects  to  be  made  in  conformity 
with  the  certificate  of  sale,  was,  in  fact,  made 
for  less  than  the  mininuun  price  specified  in  the 
certificate,  and  the  ship  was  registered  in  the 
name  of  the  purchaser  as  sole  owner: — Held, 
that  the  registry  was  void  ;  and  the  ship  havin^^ 
been  sold  by  arrangement  pending  a  suit,  that 
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the  plaintiff  was  entitled  to  the  net  proceeds  of 
the  sale.    lb. 

Quere,  whether  under  the  17  k  18  Viot.  c.  104, 
s.  79,  and  18  k,  19  Vict.,  c.  91,  s.  10,  the  court  of 
cfaanoery  has  jurisdiction  to  interfere  with  a  title 
leqaired  at  law  by  the  registration  of  a  valid  bill 
of  sale  of  a  ship.     lb. 

The  65th  section  of  the  17  ac  18  Vict.  c.  104, 
does  not  deprive  the  court  of  chancery  of  its 
ordinaiy  jurisdiction  to  protect  pn^erty  during 
litigation.    lb. 

Iftliaf  in  Xquity.]— Eqaitable  relief  may  be 
given  against  the  registered  owner  of  a  ship  in 
cues  of  fraud.    ArmHrong  y.  ArvtHrong,  infra. 

Improper  Bagistration  abroad.]— Two  British 
subjects,  H.  and  B.,  owned  an  American  built  ship, 
which,  in  fraud  of  the  American  law,  they  caused 
to  be  registered  in  America  in  the  name  of  C,  an 
American  citizen.  After  she  had  made  several 
voyages  between  England  and  America,  B. 
excluded  A.  from  his  share  in  the  ship's  earnings 
and  against  his  will  sent  her  on  a  further  voyage 
to  America : — Held,  that  assuming  the  registra- 
tion and  trading  of  the  ship  were  contrary  to 
American  registration  and  British  nayigation 
law,  A  was  nevertheless  entitled  to  an  account 
and  payment  of  his  share  of  the  ship's  earnings, 
and  that  B.  would  be  personally  liable  in  case 
the  ship  or  her  proceeds  were  not  forthcoming. 
-Slaiy  V.  Taylor,  2  Ph.  801. 

Impropor  ladorMment — ^InJunetUn.] — Mort- 
gage of  ship  at  sea  (the  form  of  E^^try  Act 
being  observed)  held  valid,  and  injunction 
granted  to  prevent  an  improper  indorsement  on 
certificate  of  r^istry  of  ship.  Thcmpton  v.  Smithy 
1  Madd.  395 ;  and  see  Mex  v.  CoUeotor  of  Outioms, 
post,  col  44. 

AgraomeBt  to  Pnrehate  Tmpropor  Bogittra- 
tioa.] — ^Agreement  between  A.,  B.  and  C,  that 
they  shall  purchase  ship  to  be  registered  in 
names  of  A.  and  B.,  is  against  public  policy,  and 
<femaiTer  allowed  to  bill  for  aocoimt  in  such 
transaction.     Battenhy  v.  Smyth^  3  Madd.  110. 

Propzietj  of  BagiitratioB— Xridoneo.]— The 

registry  is  conclusive  as  to  the  ship  being  m  a  fit 
state  to  be  registered  under  8  ft  9  Vict.  c.  89, 
although  there  may  be  evidence  to  shew  that 
the  ship  was  not  completed  at  the  time  of  registry. 
Coombes  v.  Maiufield,  3  Drew.  193 ;  3  Kq.  B.  666 ; 
J4  L.  J.,  Ch.  513 ;  1  Jur.  (K.B.)  270 ;  3  W.  E. 
345. 

laU  lij  Xongagoo— JMaohaxge  of  Xortgago— 
fimUid  TnosliBr— BogiitEitioa  of  VowTraaifbr.] 

—In  1888  a  mortgagee  of  shares  in  a  ship  sold 
them  for  the  amount  of  the  mortgage  debt.  A 
dJBchai^e  of  the  mortgage  and  bills  of  sale  in 
favour  of  the  purchaser  were  at  the  same  time 
entered  on  the  roister.  The  bills  of  sale  were 
not  promerly  executed,  and  in  1892  the  mortgagee 
granted  new  bills  of  sale.  The  purchaser  tendered 
these  for  registration,  but  the  mortgagor  having 
claimed  the  shares,  the  registrar  refused  to 
register  the  new  bills  of  sale  : — Held,  that  an 
order  should  go  to  the  registrar  to  enter  them  on 
the  register.  Duthie  y.  Aihm,  20  Ct.  of  Seas.  Cas. 
(4th  ser.)  241. 

WxoBg  Vaao.! — ^The  name  of  a  vessel  was  the 
**  City  of  Bmzelles,"  and  was  so  described  in  a 

yoL.  zni. 


mortgage.  It  was  registered  by  the  owner  and 
by  the  mortgagee  as  the  ^'  City  of  Brussels"  :— 
Held,  that  the  misdescription  did  not  vitiate  or 
affect  the  validity  of  the  registration.  Bell  y. 
Bank  of  London,  3  H.  Ic  N.  730 ;  28  L.  J.,  Ex. 
116. 

Maadamiu  to  Bogio tor.]— See  Rex  v.  Liverpool 
CoUeotor  of  Customs,  2  M.  &  S.  223,  poet,  ooL  44. 

f.  Bqnltable  Intareata. 

ProooodB  of  Sale  of  Ship.  1— The  policy  of  the 
Ship  Registry  Act  (8  &  9  Vict.  c.  89),  in  disre- 
garding  interests  not  appearing  on  the  register, 
is  inapplicable  both  to  the  money  arising  from 
the  sale  of  a  ship,  and  to  the  produce  of  the 
freight.  Armstrong  v.  Armstrong,  3  Kq.  Rep. 
973 ;  21  Beav.  78 ;  24  L.  J.,  Ch.  659  ;  1  Jur.  (N.8.) 
869 ;  3  W.  R.  563.  S.  C,  on  motion  for  in- 
junction, 2  W.  R.  678. 

When  a  party  who  appears  on  the  registry  to 
be  the  absolute  owner  of  a  ship,  enters  into  an 
agreement  for  yaluable  consideration,  admitting 
he  is  a  trustee,  and  engaging  to  sell  the  ship,  and 
hand  over  the  produce  to  the  true  owner,  the 
court,  notwithstanding  8  &  9  Vict,  c.89,  ss.  34-39, 
will  enforce  the  agreement.    lb. 

Shares  in  a  ship  purchased  with  A.'s  money 
were  registered  in  B.'s  name.  After  A.'s  death, 
B.  entered  into  an  agreement  with  his  represen- 
tatives, admitting  their  right,  and  for  valuable 
consideration  agreeing  to  sell  the  shares  at  the 
end  of  twelve  months,  and  to  account  to  the 
representatives  for  the  proceeds.  B.  accordingly 
sold  to  G. :— Held,  that  though  the  8  &  9  Vict. 
c.  89,  prevented  the  representatiyes  enforcing 
any  right  against  the  ship  itself,  still  that  they 
were  entitled  to  recover  the  purchase> money 
in  the  hands  of  C.    lb. 

Between  the  date  of  a  bill  of  sale  of  shares  of 
a  ship,  and  the  entry  of  the  transfer  on  the 
register,  the  purchaser  had  notice  that  the 
vendor,  though  the  shares  were  registered  in  his 
name,  was  a  trustee.  The  case  presenting  a 
primA  facie  appearance  of  fraud,  the  court 
granted  an  interim  injunction  to  restrain  the 
purchaser  from  dealing  with  the  shares  or 
indorsing  the  transfer  on  the  certificate  of 
registry,  so  as  to  insure  the  effective  determina- 
tion of  the  questions  at  the  hearing.  S.  C^  21 
Beav.  71. 

There  is  nothing  in  the  policy  of  the  Ship 
Registry  Acts  to  prevent  a  third  party  not  having 
any  registered  share  in  a  ship  from  acquiring 
from  the  owner  an  interest  in  the  proceeds  of  the 
sale  of  the  ship  in  the  hands  of  a  purchaser, 
when  the  ship  shall  have  been  sold,  the  court 
not  being  required  to  recognise  any  interest  in 
such  third  person  in  the  ship  itself^  semble. 
M'CalmoKt  v.  Rankin,  8  Hare,  1  ;  19  L.  J.,  Gh. 
215  ;  14  Jur.  475. 

But  whether,  under  a  contract  by  which  a 
party  has  an  interest  in  the  proceeds  of  the  sale 
of  a  ship,  such  party  can  compel  the  owner  to 
sell  the  ship,  or  obtain  a  decree  for  the  sale, 
qusBze.    lb. 

The  provisions  of  the  Ship  Registry  Acts  apply 
equally  to  contracts  as  to  sales ;  and  the  whole 
frame  of  these  acts  negatives  any  equity  result- 
ing ont  of  the  doctrine  of  notice.  An  unregis- 
tered agreement,  therefore,  with  the  registered 
owner  ot  a  ship,  which  the  owner  subsequently 
transfers  for  value  to  another  person  who  has 
notice  of   the  agreement,  cannot  be  enforced 
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either  as  against  the  ship  or  its  proceeds.    S.  C, 
2  De  G.  M.  &  G.  403  ;  22  L.  J.,  Ch.  564. 

Non-registration  of  mortgage  held  not  to  affect 
mortgagee's  title  to  proceeds  of  sale  of  ship. 
Litter  v.  Payn,  11  Sim.  348. 

TTnregiBtered  Aiiignment  —  Ho  Eelief  in 
Equity.] — An  assignment  of  a  ship  by  way  of 
mortgage,  which  is  defective  by  not  having 
compli^  with  the  old  registry  act,  cannot  be 
made  good  in  equity.  BuUeeL^  Ex  parte^  2  Cox, 
243  ;  2  R.  R.  39. 

Jnriidiotion  of  Clianoery  Conrti.] — By  26  &  26 
Vict.  c.  63,  the  court  has  jurisdiction  over 
equitable  rights  of  mortgagees  and  owners. 
Samuel  v.  JoneSy  7  L.  T.  760. 

The  vendor  sold  a  share  in  a  ship,  executed  the 
bill  of  sale,  and  gave  a  receipt  for  the  purchase- 
money,  though  it  had  not  been  paid.  Relief 
given  in  equity.  ByU  v.  Haggie^  1  Jac.  &  Walk. 
234. 

Contraot  for  Sale — Speoiflo  Performanoe.]  — 
Accordiog  to  the  proper  construction  to  be  put 
upon  the  34th  section  of  8  &  9  Vict,  c  89,  a  court 
of  equity  will  not  enforce  specific  performance  of 
a  contract  for  the  purchase  of  a  ship,  although 
such  contract  does  not  affect  to  make  a  transfer 
of  the  ship,  but  is  merely  executory.  Qusre, 
whether  an  action  may  not  now  be  maintaioed 
at  law  on  such  a  contract,  sdthough  it  would 
have  been  void  under  the  old  registrv  acts  (26 
Geo.  3,  c.  60,  and  34  Geo.  3,  c.  68).  Hughes  v. 
Morris,  2  De  G.  M.  &  G.  349  ;  21  L.  J.,  Ch.  761  ; 
16  Jur.  603. 

Bill  for  specific  performance  of  contract  to 
buy  ship  dismissed.  Brewster  v.  Clarke.  2  Mar. 
76. 

The  act  64  Geo.  3,  c.  68,  s.  16,  applied  to  an 
executory  contract  for  sale  of  a  ship.  Mortimer 
V.  Fleming,  4  B.  &  C.  120 ;  6  D.  &  R.  176. 

Tnut  for  Sale.] — An  executory  trust  for  sale 
of  a  ship  cannot  be  enforced  (under  the  old 
registry  act).  Hodgson  v.  Brown,  2  B.  &  Aid. 
427. 

AoeoiuLt  of  Freight! — ^Purohaser  nnregiitered 
—Payment  out  of  Preighti.]— An  account  of 
freights  grounded  on  a  contract  for  the  sale  of 
the  ship,  which  was  to  be  paid  for  out  of 
freights  received  by  the  purchaser,  taken  in 
equity ;  although  the  ship  was  not  registered  in 
the  name  of  the  purchaser,  and  although  (under 
the  old  Registry  Acts,  3  &  4  WUl.  4,  c.  66,  and  6 
Geo.  4,  c.  110)  he  had  no  equitable  interest  in 
the  ship.  Davenport  v.  Whitmore,  2  MyL  &  Cr. 
177. 

PoeieuioB. — G.  having  entered  into  a  contract 
for  the  purchase  of  a  ship  not  bindiug  under  the 
registry  acts,  agreed  with  the  plaintiff  that  he 
should  set  up  engines  in  her,  to  be  paid  for  at  a 
specified  price  if  a  certain  speed  was  attained, 
but  if  not,  to  be  removed  by  the  plaintiff.  The 
plaintiff,  with  the  knowledge  and  approbation  of 
v.,  the  registered  owner,  set  up  the  engines, 
which  did  not  enable  the  ressel  to  attain  the 
required  speed.  T.  then  refused  either  to  pay 
the  stipulated  price  or  allow  the  plaintiff  to 
remove  the  engines : — Held,  that  the  plaintiff's 
remedy  against  Y.,  if  any,  was  at  law,  and  that 
there  was  no  ground  for  equitable  interference. 
Bmnie  v.  Vonng,  2  De  G.  &  J.  136  ;  27  L.  J.,  Ch. 
763. 


Unregistered  Xortgagee— Bight  to  Seftrain 
Sale.] — Where  the  mortgagee  of  a  ship  omitted 
to  procure  the  indorsement  on  the  certificate  of 
registry  as  required  by  the  registry  act,  and  after 
that  period  the  registered  owner  beciBime  bankrupt : 
— Held,  that  he  had  no  equitable  right  to  restrain 
the  assignees  from  sale  of  the  ship,  distinct  from 
his  legal  right,  and  depending  upon  the  rule  of 
law  regarding  the  bankrupt*s  having  the  order 
and  disposition.  Campbell  v.  Thompson,  2  Hare, 
140  ;  7  Jur.  69. 

High  Court  of  Admiralty.]— Under  the  Registry 
Act  of  1839,  the  high  court  of  admiralty,  in  a 
cause  of  possession,  refused  to  regard  equitable 
interest  in  a  ship.    77is  Valiant,  I  W.  Rob.  64. 

And  see,  tit.  Tkansvisr  akd  Sale,  poet. 


g.  Old  Befflstry  Acta. 

Transfer  of  a  share  in  a  ship  to  another  part 
owner,  void  by  not  procuring  the  indorsement 
upon  the  certificate,  within  the  time  prescribed 
by  the  registry  acts  after  the  arrival  of  the  ship. 
Speldt  V.  Lechmere,  13  Ves.  688. 

The  bill  of  sale  passes  the  alsolute  property  in 
a  ship  at  sea,  subject  only  to  be  devested  in  case 
the  indorsement  on  the  certificate  of  registry  not 
being  made  within  ten  da3r8  after  the  return  of 
the  ship  to  port ;  power  of  attorney  to  sign  an 
indorsement  on  a  certificate  not  revoked  by 
bankruptcy  of  the  vendor,  subsequently  to  the 
execution  of  the  power,  but  previously  to  the 
indorsement,  being  a  power  only  to  do  a  mere 
formal  act,  which  the  bankrupt  himself  might  have 
been  compelled  to  execute,  notwithstanding  his 
bankruptcy,  and  for  a  valuable  consideration  ; 
therefore,  in  this  case,  the  indorsement  on  the 
certificate  being  made  within  the  ten  days,  under 
a  power  of  attorney,  the  f^r&ntor  uf  which  had 
since  become  bankrupt : — Held,  a  sufficient  com- 
pliance with  the  terms  of  the  registry  act.  JHwon 
V.  £waH,  3  Mer.  322  ;  Buck.  94. 

Sale  of  a  ship  at  sea  vsdid,  notwithstanding 
the  bankruptcy  of  the  vendor  before  her  arrivid 
in  port ;  and,  therefore,  before  the  title  is  com- 
plete by  the  indorsement  on  the  certificate  of 
registry,  if  the  other  requisites  of  the  ship 
registry  act  were  previously  complied  with. 
Mestaer  v.  GUlespie,  11  Yes.  639  ;  8  R.  R.  261. 

Whether,  the  legal  title  under  an  assignment 
of  a  share  in  a  ship  failing  under  the  Ship 
Registry  Acts  (26  Geo.  3,  c.  60,  34  Geo.  3,  c.  88), 
or  for  want  of  the  indorsement  upon  t  he  certificate, 
within  ten  days  after  the  return  of  the  ship  to 
port,  if  that  was  prevented  by  fraud,  relief  can 
be  had  in  equity,  sed  quasre,  in  what  form,  and 
qusere  whether  it  may  not  be  had  as  to  the 
freight,  if  not  as  to  the  ship,  though  both  were 
comprised  in  the  same  bill  of  sale.    lb,  621. 

Sale  of  a  share  of  a  ship  is  good  without  actual 
delivery.  Whether  an  executory  agreement  for 
the  sale  of  a  ship  must  recite  the  registry  under 
the  26  Geo.  3,  c.  18,  s.  17,  quasre.  Addis  v. 
Baker,  I  Anstr.  222.    See  6  R.  R.  28,  n. 

If  on  sale  of  a  ship  there  is  no  bill  of  sale  or 
indorsement  of  certificate  of  registry,  no  relief 
can  be  given  in  equity  on  ground  of  accident  or 
fraud.     jThompson  v.  Leake,  I  Madd.  39. 

The  old  registry  acts  did  not  apply  to  transfers 
by  operation  of  law.  Bloxam  v.  Hubbard^  6 
East,  407. 

Until  registration,  the  bill  of  sale  had  no  legal 
existence.    Boyson  v.  Oibson,  4  C.  B.  122 ;   16 
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L.  J.,  C.  P.  147  ;  7  Jur.  (N.8.)  150  ;  8  L.  T.  494  ; 
9  W.  R.  292. 

A  bill  of  sale  of  a  ship  was  made  a  collateral 
security,  and  the  i)aper8,  iLc,,  delivered,  bat  there 
was  no  recital  in  the  bill  of  sale  of  the  registry, 
parsuant  to  act  26  Greo.  3,  c.  60.  This  cannot  be 
supplied  against  assignee  of  a  bankrupt,  and  bill 
for  that  purpose  dismissed.  Hibbert  y.  Bollutony 
3  Bro.  C.  C.  671. 

The  non-registration  of  a  ship,  required  by  the 
8  &  9  Vict.  c.  89,  ss.  87, 38,  by  the  first  purchaser, 
did  not  a£Eect  the  title  of  a  subsequent  bonft  fide 
purchaser.  The  Australia^  Lapraik  y.  Burrtnoi, 
13  Moore,  P.  C.  132. 

Sale  of  ship  at  sea;  non-registration  until 
after  bankruptcy  of  vendor : — Held,  invalid  as 
against  assignees  of  vendor.  Mou  v.  Chamack, 
2  East,  399. 

Mortgage  of  ship  held  invalid  where  registry 
act,  26  Geo.  3,  c.  60,  not  complied  with.  BuU 
teel.  Ex  parte,  2  Cox,  243. 

The  application  of  the  doctrine  as  to  order  and 
disposition  not  affected  by  the  old  registry  acts. 
Bay  V.  Fairfield,  2  B.  &  Aid.  193. 

Two  ships  and  sixteen  sixty-fourths  of  a  third 
were  (in  1830)  mortgaged,  whilst  the  ships  were 
at  sea,  to  W.  &  Co. ;  the  bill  of  sale  was  registered 
by  the  customs  officers  at  the  ships*  port  before 
their  return  to  port.  One  ship  afterwards 
returned,  but  no  indorsement  under  6  Geo.  4, 
c.  110,  s.  39,  was  made  on  her  register.  After 
being  insured  she  sailed  on  a  fresh  voyage  within 
thirty  days  and  was  lost.  But  a  subsequent  bill 
of  sale,  to  which  W.  &,  Co.  were  parties,  after 
reciting  the  prior  mortgage,  the  mortgagor 
assign^  the  same  ships  and  shares,  with  policies 
upon  two  ships,  and  the  sum  payable  under  a 
charter  of  the  third,  with  all  bis  equity  of 
redemption,  &c.,  subject  tq  the  prior  mortgage  to 
W.  iL  Co.  This  bill  of  sale  was  registered  before 
the  return  to  port  of  any  of  the  ships.  The 
mortgagor  became  bankrupt.  Two  of  the  ships 
returned,  and  upon  their  certificates  of  registry 
were  duly  indorsed  within  thirty  days  the  two 
bills  of  sale  in  order  of  their  date : — Held,  that 
the  second  bill  of  sale  was  valid  under  6  Geo.  4, 
c.  110,  ss.  31,  37,  against  the  assignees  of  the 
bankrupt,  although  the  mortgagor  became  bank- 
rupt wichin  thirty  days  of  the  ships*  arrival  in 
pent ;  and  the  same  as  to  the  policy  and  charter- 
party  moneys.  Jones,  Ex  parte,  JUcfiardeon, 
In  re,  2  Tyr.  671 ;  2  C.  &  J.  513 ;  1  L.  J.,  Ex, 
218. 

Where  A.,  having  contracted  for  a  ship  to  be 
built  for  him  in  the  East  Indies,  agreed  during 
the  time  of  the  building  to  seU  a  share  to  B.,  and 
B.  paid  a  part  of  the  price  in  pursuance  of  the 
agreement,  and  afterwards,  on  the  ship*s  arrival 
in  England,  A.  caused  her  to  be  registered,  and 
accounted  with  B.  as  part  owner  ;  but  B.'s  name 
was  never  on  the  register  as  part  owner : — Held, 
that  B.  had  no  l^al  interest  in  the  ship. 
Stringer  v.  Murray,  2  B.  &  Aid.  248. 

The  old  registry  acts  precluded  any  appli- 
cation of  the  equitable  doctrine  of  notice. 
Coombes  v.  Mansfield,  3  Eq.  Rep.  566  ;  3  Drew. 
94;  24  L.  J.,  Ch.  613;  1  Jur.  (N.sO  270  ;  3 
W.  B.  346.  S.  P.,  MeCdlnioHt  v.  Rankin,  2 
De  G.  M.  &  G.  403  ;  22  L.  J.,  Ch.  554 ;  14  Jur. 
475. 

A  bill  for  an  account  of  the  earnings  of  a  ship 
^lescribed  some  of  the  owners  as  resident  in 
England  and  the  others  in  India,  and  stated  the 
ahip  to  have  been  built  by  B.  &  Co.,  of  Newcastle  ; 
but  it  did  not  contain  any  positive  averment 


that  the  ship  was  British  built :— Held,  that  for 
want  of  such  averment,  a  demurrer  founded  on 
the  ship  registry  acts  could  not  be  supported. 
Smith  v.  Small,  14  Sim.  119. 

The  following  cases  were  decided  upon  points 
arising  under  the  old  registry  acts : — ICirby  v. 
Hodgeon,  2  D.  &  Ry.  848  ;  1  B.  &  C.  588.  Bid- 
dell  v.  Leader,  1  B.  &  C.  327.  CampbeU  v.  Stein, 
6  Dow.  116.  Palmer  v.  Moxon,  2  M.  &  S.  43. 
Mair  v.  Olennie,  4  M.  &  S.  240 ;  16  R.  R.  145. 
Jones,  Ex  parte,  4  Man.  &  G.  460.  Cole  v.  Doyle, 
12  East,  471 .  Batson,  Ex  paHe,  3  Bro.  C.  C.  862. 
Monkhmse  v.  Hay,  8  Price,  266  ;  4  Moore,  C.  P. 
549  ;  2  Br.  &  B.  114.  Stadgroom,  Ex  parte,  I  Ves. 
163.  Liverpool  Borough  Bank  v.  Turner,  30  L.  J., 
Ch.  879  ;  7  Jur.  (N.S.)  160  ;  3  L.  T.  494— L.  C. 
Parr  v.  Applebee,  7  De  G.  M.  &  G.  585  ;  24  L.  J., 
Ch.  767  ;  3  W.  R.  645,  infra,  coL  170.  Xorru  v. 
Williams,  1  C.  &  M.  842  ;  2  L.  J.,  Ex.  257. 
Moss  V.  MdU,  6  East,  144. 


h.  Klaoellanaoiia. 

When  Unnaomary.]— It  was  decided  under 
the  repealed  statute  8  &  9  Vict.  c.  89,  that  if  a 
vessel  under  fifteen  tons  burden,  navigating  on 
the  coast  of  the  United  Kingdom,  was  registered 
by  her  owner,  a  British  subject,  he  might  transfer 
it  to  another  British  subject  without  any  instru- 
ment in  writing,  or  fresh  registry,  for  s.  34  of 
that  statute  did  not  apply,  inasmuch  as  8  &  9 
Vict.  c.  88,  ss.  13,  14,  the  original  registration 
was  unnecessary.  Benyon  v.  Cresswell,  12  Q.  B. 
899 ;  18  L.  J.,  Q.  B.  1 ;  12  Jur.  1086. 

OoadamiMd  Shipi.1— The  purchaser  of  a  ship, 
which  appeared  by  the  sentence  of  condemnation 
in  the  vice-admiralty  court  abroad  to  have  been 
taken  and  condemned  for  being  engaged  in  the 
slave  trade,  was  not  entitled  to  register  such 
ship  at  the  custom-house  under  26  Geo.  3,  c.  60, 
as  the  owner  of  a  ship  taken  and  condemned  as 
lawful  prize,  althougn  he  produced  a  certificate 
from  the  judge  of  the  court  abroad,  certifying 
that  she  was  condemned  as  lawful  prise.  B^x 
V.  London  OMector  of  Customs,  1  M.  &  S.  262. 

Jnrisdietion— Eegiitration  in  Beotlaad.]  — 
The  registration  of  a  ship  in  Scotland  is  no 
ground  of  jurisdiction  over  an  English  share- 
holder in  an  action  of  set  and  sale.  Anderson  v. 
Sillars,  22  Ct.  of  Sess.  Cas.  (4th  ser.)  105. 

Aiiignmant  af  Barge— Whether  Eeglitratioa 
required.] — See  Oapp  v.  Bond,  post,  col.  156. 

Liabilitj  fbr  Bepain — Srldenee  of  Owner- 
ihip.] — See  OWNEBS,  infra. 


2.  Registration  at  Lloydb*. 

Negligent  Claisifloation--Bightof-— Pnrehaaer 
relying  on.] — The  defendants,  the  trustees  of 
Lloyds'  Register  of  Shipping,  had  on  the  request 
of  the  owners  of  the  "  Midas,''  caused  her  to  be 
surveyed,  and  issued  a  certificate  in  the  usual 
form  that  she  was  efficient  and  that  she  had  been 
entered  on  the  register  as  A  1  for  seven  years. 
The  survey  fees  were  paid  by  her  owners.  The 
plaintiff,  relying  on  this  certificate,  bought  the 
"Midas"  from  her  owner.  She  was  in  fact 
defective,  and  the  plaintifiE  in  consequence 
suffered  damage.  It  was  admitted  for  the 
purposes  of  the  action  that  the  survey  had  been 
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negligently  made,  and  that  bat  for  such  negli- 
gence the  plaintiff  would  not  .have  sustained 
damage : — Held,  that  the  plaintiff  could  not 
recover  against  the  defendants,  as  there  was  no 
contract  between  them  and  the  plaintiff,  and 
no  fraudulent  misrepresentation.  The  Midat, 
Jiraginffton  v.  Chapman^  7  Asp.  M.  C.  77,  n. 
Sm  alw  S.  P.,  Thiodon  v.  Tindall,  60  L.  J.,  Q.  B. 
526  ;  66  L.  T.  343  ;  40  W.  R.  141  ;  7  Asp.  M.  C. 
76,  infra,  col.  161. 

Eemoral  of  Ship  firom  her  Class — ^Damage.] — 
A  shipowner  whose  ship  was  removed  from  ner 
class  by  Lloyds'  in  consequence  of  non-com- 
pliance with  a  new  rule  passed  with  reference 
to  scuppers,  sued  Lloyd's  for  damages: — Held, 
that  there  was  no  contract  and  that  the  action 
failed.  Henderton  v.  Lloyds  Register  of  British 
and  Foreign  Shipping,  6  Ct  of  Sess.  Cas.  (4th 
ser.)  835. 

Suspension  of  CUss — ^Bight  to  notiijr  Hon- 
regislary.] — ^Upon  a  motion  for  an  injunction  by 
subscribers  to  an  association  called  the  Under- 
writers' Registry,  who  had  had  a  ship  registered 
by  the  association  in  the  highest  olass,  to  restrain 
the  committee  of  the  association  from  inserting, 
after  a  subsequent  survey  allowed  by  the  plain- 
tiffs, in  their  published  registry  of  ships  the 
words,  "  class  suspended "  against  the  plaintiffs' 
ship  : — Held,  that  the  committee  was  justified  in 
notifying  to  their  subscribers  and  the  public 
their  honest  opinion  as  to  the  merits  of  the  ship, 
and  had  a  right  to  suspend  the  class  until  the 
plaintiffs  should  have  altered  the  ship  according 
to  their  requirements.  Clover  v.  Hoyden,  43 
L.  J.,  Gh.  665  ;  L.  B.  17  Eq.  190  ;  29  L.  T.  639  ; 
22  W.  R.  264. 

Prodnetioa  of  Doenmonts — ^Action  in  Bootland 
— Commission  against  Chairman  and  Secretarj 
of  Lloyds'.]  —  There  Is  no  jurisdiction  under 
6  &  7  Vict.  c.  82,  8.  5,  or  otherwise,  for  a  judge  in 
chambers  to  order  the  chairman  and  secretary  of 
Lloyds',  not  being  parties  to  the  action  in  Scot- 
land to  appear  latere  a  commissioner  appointed 
by  the  Scotch  court  for  examination  or  to  produce 
documents  specified  in  the  commission.  Bur- 
chard  V.  MoFarlane,  Ese  parte,  Ttndall  and 
DryhnrH^aO  L.  J.,  Q.  B.  587;  [1891]  2  Q.  B. 
241  ;  65  L.  T.  282  ;  7  Asp.  M.  C.  93. 


IV.  OWNERS. 

1.  Who  are. 

a.  Evidence  of  Ownership— The  R^;l8ter,  40. 

b.  Other  Evidence,  42. 

c.  Generally,  43. 

2.  Part  Owners, 

a.  Are  Tenants  in  Common,  44. 

b.  Rights    and   Liabilities    between  them- 

selves, 45. 
0.  Rights  and  Liabilities   against   and  to 
others,  51. 

d.  Refusing  to  Navigate,  52. 

3.  Managing  Owner  and  Ship's  Husband,  55. 

4.  Liability  on  Oontraot. 

a.  Necessaries  and  Repairs,  61. 

b.  Liability  of  Part  Owners,  66. 

e.  In  other  Cases,  68. 

5.  Liability  and  Rights  in  Port. 

a.  Injury  caused  by  or  to  Ship,  69. 

b.  Injury  to  Crew,  73. 

e.  Unseaworthiness— Overloading,  73. 


6.  Liability  as  Carrier. 

a.  Apart  from  Contract,  74. 

b.  Under  Contract  of  Carriage,  76. 

c.  Liability  to  Passengers,  78. 

7.  LimitatUm  of  Liability,  79. 

8.  Offences  by,  79. 

Barratry.]— iS00  V.  Master.  6,  Barratry  ; 
B.  Marine  Iksurancb,  IV.  Nature  of  Risk, 
4.  Barratry. 

Idabilitj  for  Wages.]— iS^  VI.,  Seamen. 

1.  Who  are. 

a.  Bridenoe  of   Ownarahip — ^The  Beglater. 

Aetion  on  Contract  made  by  Master.] — The 
register  is  by  itself  no  evidence  of  ownership,  so 
as  to  fix  the  party  whose  name  appears  thereon 
with  liability  for  contracts  enterea  into  by  the 
master  on  behalf  of  the  ship.  Myers  v.  Willie, 
18  C.  B.  886  ;  25  L.  J.,  C.  P.  255  ;  4  W.  R.  637  ; 
Ex.  Ch.  S.  P.,  Pearson  v.  Nell,  12  L.  T.  607  ;  13 
W.  R.  967,  infra,  col.  64. 

Action  for  Goods  supplied.! — In  an  action 
against  several  for  stores  supplied  to  a  ship  by 
order  of  the  captain,  the  register  obtained  on  the 
oath  of  one  is  prim&  facie  evidence  of  ownership 
against  all.    Aohes  v.  Carne,  2  Cainp.  339. 

A  declaration  of  ownership  in  a  ship  is  primft 
facie  proof  of  ownership  without  the  registry, 
and  though  the  party  has  ceased  to  be  owner  : 
yet  if  he  has  been  present  when  the  work  was 
done,  giving  directions  about  it,  that  will  be 
evidence  of  liability  for  repairs.  Tibbald  v. 
Wood,  1  F.  &  F.  287. 

But  the  bare  production  of  a  register  containing 
the  names  of  several  owners  will  not  be  evidence 
to  support  a  plea  in  abatement  by  one  of  them 
of  nonjoinder  of  the  others  in  an  action  against 
him  alone.  Flower  v.  Young,  3  Camp.  240. 
And  see  Ditehbum  v.  Spraeklin,  5  Esp.  31. 

Proof  of  the  execution  of  a  bill  of  sale  of  a 
ship  to  the  defendant  is  not  evidence  to  charge 
him  as  an  owner  with  stores  furnished  to  the 
ship,  without  shewing  his  assent  to  such  sale. 
Tinkler  v.  Wdlpole,  14  East,  226.  S.  P.,  Cooper 
V.  South,  4  Taunt.  802. 

A  person  registered  as  owner  without  his 
knowledge  held  liable  for  goods  supplied  to  the 
ship.  Machell,  Ex  parte,  2  V.  &  B.  216  ;  1  Rose, 
447. 

In  an  action  against  the  owner  of  a  ship  for 
stores  supplied  to  her,  the  register  purporting  to 
be  granted  on  the  oath  of  the  defendant,  and 
stating  him  to  be  sole  owner,  is  no  evidence  of 
ownership.    Smith  v.  Fogo,  3  Camp.  456. 

The  fact  of  a  person  being  the  postered 
owner  of  a  ship,  is  not  of  itself  evidence  that  the 
master  has  authority  to  bind  him  by  contracts 
for  necessaries  supplied  to  the  ship,  but  it  must 
be  shewn  that  the  master  is  his  agent  for  that 
purpose.  Miiekenzie  v.  Pooley,  11  Ex.  638  ;  25 
L.  J.,  Ex.  124  ;  4  W.  R.  262. 

Where  a  ship  sailed  for  a  foreign  port,  the 
master  having  a  power  of  attorney  from  the 
owner,  and  whilst  the  ship  was  at  the  port,  the 
defendant  purchased  it : — Held,  that  he  did  not 
thereby  become  liable  for  necessaries  supplied  to 
the  ship  by  order  of  the  master.    lb. 

The  registered  owner  of  a  ship  is  primft  facie 
liable  for  goods  furnished  for  the  use  of  that 
ship,  but  such  liability  may  be  rebutted  by 
evidence  of  the  credit   hftvio^  been  given  to. 
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others.     Omd  ▼.  Beid,  1  Car.  &  P.  602  ;  B.  &  M. 
199.    See  aUo  Cattg  ante,  cols.  15,  seq. 

LUbilitj  wliila  on  Eegiit«r.]— Where  there 
were  two  joint  owners  of  a  ship,  and  one,  by 
private  agreement,  parted  with  all  his  interest  in 
his  share  to  the  other,  to  be  paid  for  by  bills  at 
different  dates,  but  kept  his  name  on  the  register 
by  way  of  collateral  security  for  the  payment  of 
the  biUs : — Held,  that  he  was  liable  for  repairs 
done  to  the  ship  subsequently  to  such  agreement, 
although  he  hiad  never  afterwards  interfered 
in  the  concern  or  management  of  the  vessel. 
DowMon  V.  Leake,  D.  &  Bi.,  N.  P.  C.  52. 

In  order  to  charge  a  party,  by  reason  of  his 
name  appearing  on  the  ship's  register  as  part 
owner,  for  repairs  done  to  the  ship,  it  must 
distinctly  appear  that  they  were  done  U]X)n  his 
credit,  and  that  the  order  for  them  was  given 
with  his  authority,  express  or  implied.  Curling 
V.  Rohertwn,  8  Scott  (N.B.)  12  ;  7  Man.  &  G.  386  ; 
13  L.  J.,  C.  P.  1H7. 

Where  a  party  takes  a  share  in  a  ship  under 
a  conveyance  which  is  void  for  want  of  conformity 
with  the  provisions  of  the  registry  acts  he  is 
not  liable  to  pay  for  goods  supplied  for  her  use, 
unless  credit  is  given  to  him  individually,  or  he 
has  held  himself  out  as  owner,  or  unless  he  has 
nuule  an  express  promise  to  pay,  or  has  received 
profits  from  the  ship.  Harrington  v.  Fry,  9 
Moore,  344 ;  2  Bing.  179  :  1  Car.  &  P.  289  ;  R.  &  M. 
90 ;  3  L.  J.  (0.8.)  C.  P.  244. 

The  mere  fact  of  a  man's  being  registered  as  a 
part  owner  of  a  ship,  under  an  absolute  bill  of 
sale,  which  was  in  fact  given  as  security  for 
advances,  does  not  give  the  owner  or  the  master 
(appointed  by  his  co-owner)  authority  to  pledge 
his  credit  for  necessary  repairs.  Ilackwood  v. 
LgaU,  17  C.  B.  124  ;  25  L.  J.,  C.  P.  44,  n.  ; 
2  Jur.  (N.S.)  44,  n.  S.  P.,  Rands  v.  Thom/u,  5 
M.  &  S.  244,  infiu,  col.  64. 

The  vendor  of  a  ship  for  a  month  after  the 
sale  neglected  to  have  the  register  indorsed 
pursuant  to  34  Geo.  3,c.  68,  s.  15,  remaining  on 
the  register  as  legal  owner.  Repairs  were 
meanwhile  onlered  by  the  vendee.  Held,  that 
the  vendor  was  not  liable  for  them.  Young  v. 
Brander,  8  East,  10.  S.  P.,  Mclcer  v.  Humble, 
16  East,  169. 

Liability  for  Wagei.] — Owners  at  Liver- 
pool conveyed  the  ship  to  others  and  the 
certificate  of  registry  was  indorsed  by  the  proper 
officer  at  LiverpooL  The  officer  in  London  to 
whom  the  certificate  was  transmitted  failed  to 
enter  the  indorsement  at  the  custom  house  in 
London  : — Held,  that  the  former  owners  were  not 
liable  for  seamen's  wages  earned  after  the  con- 
veyance.    jRatehford  v.  MeadowM,  3  Esp.  69. 

Baakmptty  of  Ownor — Colliiioii—Applieatioii 
\ff  Shipwright  to  hATO  Svmi  found  due  in 
Adadr Alty  Action  paid  out.  ] — See  The  Endea  tour, 
XX.  Collision,  post,  col.  729. 

STidoneo  of  Ownenhip  in  Criminal  Caiai.]— 
A  murder  was  committed  on  board  a  ship  on  the 
high  seas  sailing  under  the  British  flag,  and  the 
accused  was  brought  to  England  in  custody,  and 
put  on  his  trial  for  the  crime.  To  shew  juris- 
diction in  the  courts  of  this  country,  it  was 
sought  to  establish  that  the  ship  was  a  British 
ship,  and  the  register  of  the  ship  at  the  port  of 
London  was  put  in,  wherein  the  owner's  name 
was  stated  to  be  C.  A.  Behder,  of  14,  London 


Street,  city  of  London,  merchant  Rehder  waa 
alien  bom,  and  it  did  not  appear  that  he  was  a 
denizen  of  this  country  or  naturalised.  The  ship 
was  foreign  built,  and  the  officers  and  crew, 
including  the  accused,  were  foreigners: — Held, 
that  although  the  register  might  be  prim4  facie 
evidence  of  the  facts  stated  therein,  and  Uiat  the 
ship  was  a  British  ship,  yet  the  proof  that  the 
owner  was  alien  bom  rebutted  the  inference 
from  the  register  that  he  was  a  British  subject, 
and  he  was  therefore  disqualified  by  17  &  18  Vict. 
c.  104,  s.  18,  from  being  the  owner  of  a  British 
ship.  Reg,  v.  RJornsen,  L.  k,  C.  646 ;  34  L.  J., 
M.  C.  180  ;  11  Jur.  (N.8.)  689  ;  12  L.  T.  473  ;  13 
W.  R.  664  ;  10  Cox,  C.  C.  74. 

Held,  also,  that  it  would  not  be  presumed  that 
he  was  denizened  or  naturalised.    lb. 

Entry  in  the  book  of  registry  pursuant  to 
6  Geo.  4,  c.  1 10,  s.  37,  of  the  bill  of  sale  of  part  of 
a  ship  held  sufficient  evidence  of  ownership  in  a 
criminal  case.    Rew  v.  Philp,  1  M.  C.  C.  263. 

Bill  lor  BiieoTory  of  Ownon.]  —  Bill  in 
chancery  for  discovery  of  the  part  owners  of  a 
ship  to  enable  the  plaintifE  to  sue  at  law  for 
destruction  of  his  goods  on  board  by  fire.  Morse 
V.  BuokuHtrth,  2  Vem.  443.  S.  P.,  Heathcate  v. 
Fleete,  2  Vera.  442. 

Injnry  to  Person — Liability.] — A  ship,  of 
which  the  defendant  was  the  registered  owner, 
was  laid  up  in  dock  under  the  charge  uf  a  ship- 
keeper,  by  whom  one  of  the  hatchways  was 
negligently  left  open,  whereby  the  plaintifE,  who 
was  lawfully  passing  over  the  deck  of  the  ship, 
fell  through  the  hatchway  and  was  injured.  At 
the  trial  of  an  action  to  recover  compensation, 
it  did  not  appear  by  whom  the  shipkeeper  was 
appointed,  and  the  only  evidence  to  charge  the 
defendant  with  liability  was  the  ship*s  register, 
in  which  he  was  described  as  owner  : — Held,  by 
Blackburn  and  Lush,  J  J.  (dissentiente,  Mellor,  J.), 
that  this  was  primA  facie  evidence,  from  which, 
if  unrebutted,  they  might  infer  that  the  ship- 
keeper  was  appointed  by  the  defendant  Hibbe 
V.  RoKS,  9  B.  &  8. 665 ;  36  L.  J.,  Q.  B.  193  ;  L.  R. 
1  Q.  B.  634  ;  12  Jur.  (N.8.)  812  ;  16  L.  T.  67  ;  14 
W.  R.  914. 

Svidenoo  of  Poososiion.] — Property  in  a  ship 
must  be  proved  by  evidence  of  possession  in  the 
plaintiff,  his  vendors  or  bailees,  accompanied 
with  a  certificate  of  registry.  Pline  v.  Anderson, 
4  Taunt.  652  ;  3  Camp.  242.  And  see  Paterson 
V.  Hardacre,  4  Taunt.  115. 

Sogiftored  Ownor— Donial  of  Intoroft.]— A., 
whose  name  has  been  registered  as  the  part 
owner  of  a  vessel  on  the  oath  of  B.,  and  has 
afterwards  conveyed  such  share  by  deed  to  B., 
covenanting  for  the  goodness  of  his  title,  cannot 
be  admitted  to  prove  by  the  evidence  of  B.  that 
he  has  in  fact  no  interest  in  the  vessel.  Nicksan 
V.  Thomas,  1  Stark.  85.  And  see  Watson  v. 
Shelley,  1  Term  Rep.  301. 


b.  Other  Bridenoe. 

Parol.] — If  a  plaintiff  in  trover  for  a  ship 
sought  to  prove  his  title  by  the  register  and 
failed : — Held,  that  he  could  not  afterwards 
prove  a  possessory  title  by  parol  evidence. 
Slierriff  v.  Cadell,  2  Esp.  616. 

Ownership  in  an  action  upon  a  policy  may  be 
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proved  by  parol  evidence.    Rohert*on  v.  French^ 
4  East,  180  ;  4  Esp.  246  ;  7  B.  R.  535. 

Appearance  in  Action.] — In  an  action  against 
the  owners  of  a  ship  it  is  primA  facie  evidence 
of  ownership  to  produce  an  undertaking  to 
appear  for  them,  given  before  the  commencement 
of  the  action,  by  the  person  who  subsequently 
acted  as  their  attorney  in  defending  it,  in  which 
he  describes  them  as  owners  without  further 
proof  of  agency.  Marthall  v.  Cliffy  4  Camp. 
138. 

Declaration  of  Ownerehip.] — A  declaration  of 
ownership  held  to  be  prim&  facie  evidence  of 
ownership  without  the  register.  Tribhald  v. 
Wood,  1  F.  &  F.  287. 

Bill  of  Sale — ^Defeaaanoe.] — If  there  is  a  bill 
of  sale  of  a  ship  not  containing  any  qualification, 
and  such  unqualified  bill  of  sale  is  entered 
properly  on  the  register,  and  there  is  also  a  deed 
of  defeasance,  making  void  such  bill  of  sale  on 
the  payment  of  a  sum  of  money,  the  deed  of 
defeasance  may  be  given  in  evidence  on  the  part 
of  the  defendant,  in  an  action  for  goods  on  his 
liability  as  the  registered  owner,  in  onler  to  shew 
the  qualified  nature  of  his  ownership.  Cox  v. 
Beid,  1  Car.  &  P.  602  ;  Ry.  &  M.  199. 

0.  a«nerally. 

DiapoiMuing  Ownere  on  Begifter.]  —  The 
court  cannot  look  behind  a  ship^s  register  for  the 
purpose  of  dispossessing  an  innocent  purchaser 
for  value  whose  name  is  on  the  register.  The 
Horlook,  47  L.  J.,  Adm.  6  ;  2  P.  D.  243  ;  36  L.  T. 
622  ;  3  Asp.  M.  C.  421. 

Co-ownenhip  Action — Ownera  on  Begiiter — 
Jariediotion  — Admiralty  Court  Aet,  1861.] — 
Quasre,  whether  s.  8  of  the  Admiralty  Court  Act, 
1861,  giving  the  admiralty  court  jurisdiction  to 
decide  questions  between  co-owners,  is  not  con- 
fined  to  questions  between  registered  co-owners. 
The  Bonme  Kate,  57  L.  T.  203 ;  6  Asp.  M.  C. 
149,  infra,  col.  48. 

Infant  Shipowner—Onardian.]— See  Miehael 
V.  Fripp,  infra,  col.  160. 

Within  17  ft  18  Yiot.  c.  104, 1. 147,  snb-i.  1— 
Cfontraot  to  pnrohaae  a  Share,  BiTeot  of.]— A 
person  who,  though  not  a  registered  owner,  has 
entered  into  a  contract  enforceable  in  equity  for 
the  purchase  of  a  share  of  a  ship,  is  an  owner 
within  the  meaning  of  s.  147,  sub-s.  1,  of  17  &  18 
Vict.  c.  104.  Hughet  v.  Sutherland,  60  L.  J., 
Q.  B.  667 ;  7  Q.  B.  D.  170  ;  46  L.  T.  287 ;  29 
W.  R.  867  ;  4  Asp.  M.  C.  469  ;  46  J.  P.  6. 

Ship  fbrfsited— TroTor.]-— The  owner  of  a  ship 
forfeited  for  breach  of  the  Navigation  Act 
(12  Car.  2,  c.  18),  could  not  maintain  trover  for 
the  ship  against  the  sei^r.  Wilhins  v.  De*pard, 
6  Term  Rep.  112 ;  2  R.  R.  659. 

Shipi  oaptored  in  War — Ownenhip.l — At 
common  law  the  subject  is  entitled  to  idl  that 
he  can  take  in  time  of  war  from  the  king^s 
enemies — ^per  Wright,  J.  Morrough  v.  Cbrntins, 
1  Wils.  211. 

A  British  ship  captured  by  the  enemy  and 
taken  into  his  port  is  presumed  to  have  been 
condemned,  and  the  title  of  the  former  owner 


divested.     The  Cimnteu  of  Lauderdale,  4  C.  Rob. 
283. 

Any  subject  of  her  majesty  may  seize  an 
enemy's  ship,  but  she  does  not  thereby  become 
the  prize  of  the  seizor.    The  Johanna  Emilia, 

1  Spinks,  317. 

Ships  captured  in  war  belong  to  the  crown. 
The  Elsehe,  6  C.  Rob.  173,  181. 

Admiralty  Jnriadiction  in  Priie.] — Prize  or 
no  prize  cannot  be  tried  at  common  law ;  it  is 
triaole  only  before  the  judge  of  the  admiralty 
by  the  law  of  nations.     Mitchell  v.  Bodftey, 

2  Br.  P.  C.  423. 

See  aUo,  further,  as  to  Ownership  sub  tits. 
Traksfeb  AND  Sale  ;  Reqistbation  ;  Build- 
ing AND  Repaibs  ;  Pabt  Ownebs. 


2.  Pabt  Owners. 
a.   Are  Tenants  in  Common. 

Part  owners  of  a  ship  are  tenants  in  common, 
not  joint  tenants ;  the  other  partners  have  no 
lien  therefore  on  the  share  of  one,  a  bankrupt 
having  been  also  managing  owner  for  outfit, 
freight,  &c.  Young,  Ex  parte,  2  Y.  &  B.  242  ; 
2  Rose,  78,  n. ;  13  R.  R.  73. 

The  owners  of  a  ship  are  not  interested  in  it 
as  joint  tenants,  but  as  tenants  in  common ; 
upon  a  bankruptcy,  therefore,  the  bankrupt's 
share  passes  to  the  creditors  under  the  bank- 
ruptcy, without  being  liable  specifically  to  the 
claims  of  the  other  part  owners  in  respect  of 
their  disbursements  and  liabilities  for  the  ship. 
Harriton,  Ex  parte,  2  Rose,  76. 

Part  owners  are  tenants  in  common  of  a  ship, 
but  jointly  interested  in  her  use  and  employ- 
ment ;  and  the  law  as  to  the  earnings  of  a  ship, 
whether  as  freight,  cargo  or  otherwise,  follows 
the  general  law  of  partnership.  Qre>en  v.  Brigge, 
6  Hare,  895  ;  17  L.  J.,  Ch.  323  ;  12  Jur.  326. 

A  mandamus  to  the  officers  of  customs  to 
register  a  ship  transferred  by  the  survivor  of  two 
part  owners,  merchants,  was  refused  on  the 
ground  that  the  executors  of  the  deceased  part 
owner  ought  to  have  joined  in  the  transfer. 
Bex  V.  Liverpool  (^Collector  of  Cuetottte),  2 
M.  &  S.  223. 

A  mortgagee  of  a  ship  agreed  with  one  of  the 
part  owners  that  he  would  pay  all  disbursements 
of  a  voyage,  and  in  consideration  was  to  have 
the  proceeds  of  the  freight  handed  over  to  him, 
in  priority  of  all  other  charges.  He  failed  to 
advance  any  money,  and  the  part  owner  was 
obliged  to  do  so  instead.  Both  having  become 
bankrupt  and  the  ship  having  been  sold  : — Held, 
that  the  assignees  of  the  mortgagee  were  entitled 
to  their  full  share  of  the  process,  as,  though  he 
had  not  fulfilled  his  contract,  yet  the  ownership 
of  a  vessel  is  in  common  and  not  joint,  and  this 
agreement  and  dealing  had  not  made  it  joint ; 
and  that  the  part  owner  had  no  claim  on  the 
share  of  the  mortgagee  for  his  advances.  Leslie, 
Ex  parte,  Brury,  In  re,  3  L.  J.,  Bk.  4. 

A  surviving  merchant,  who  claimed  a  joint 
interest  in  a  ship  with  another  who  was  dead, 
sued  the  defendant  for  detaining  the  ship  ;  plea 
in  bar ;  judgment  for  the  plaintiff  ;  the  plea 
should  have  been  in  abatement.  Kempe  v. 
AndrewM,  3  Lev.  290  ;  Carth.  170. 

A  master  sued  in  chancery  for  102.,  due  to  him 
on  account  of  the  ship,  the  executor  of  a  de- 
ceased part  owner  :^~HeId,  that  the  other  part 
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owner  must  be  a  party.    Pisr§on  v.  Bobijuonj 
3  Swanst.  139. 

Are  not  PartiMn.] — Part  owners  in  a  ship  are 
not  as  such  partners.  Buxton  v.  Snee,  1  Yes.  Sen. 
155.    And  see  Helme  y.  Smithy  infra. 

Part  owners  formerly  held  to  have  a  lien  on 
the  shares  of  their  co-owners  for  payments  made 
for  goods  supplied  to  the  ship.  Doddimffton  t. 
HaUeU,  1  Ves.  Sen.  496.  But  this  overruled, 
see  Ih^  SuppL  87  ;  2  Y.  &  B.  242.  Y(nkng,  Ex 
parte,  supra.  Oreen  r.  Bri^gi^  supra.  Harrison^ 
Ex  parte^  supra. 

Kay  bo  Joint  Tonaatf  of  a  Sharo.] — ^Two  or 
more  persons  may  hold  a  share  in  a  ship  jointly. 
Bex  V.  PhUp,  1  M.  C.  C.  263. 


b.  Biffhta  and  LUbiUtloo  betwoon  thom- 


AFplieatioii  of  Froight--niip'i  Outfit.]— A 
part  owner  of  a  ship  has  a  right  to  require  the 
gross  freight  to  be  applied,  in  the  first  place,  in 
payment  of  the  expense  of  the  outfit  of  the  ship 
for  the  voyage  in  which  the  freight  was  eamea, 
Dothwithstanding  he  might  sue  his  co-owners 
for  t^eir  proportion  of  the  expenses  before  the 
adventure  ends.  Greeti  v.  Brufgs^  6  Hare,  395  ; 
17  L.  J.,  Ch.  323  ;  12  Jur.  326. 

The  same  rule  applies  to  the  expenses  of  repairs 
to  the  hull  of  the  ship,  where  such  repairs  were 
done  with  a  view  to  the  particular  adventure 
in  which  the  earnings  were  made,  and  without 
which  that  adventure  could  not  have  been 
undertaken.    lb. 

Whoro  Part  Mortgagod.] — A  part  owner  of  a 
ship,  whose  share  was  subject  to  a  mortgage, 
agreed  with  the  other  part  owner  (whose  share 
was  not  subject  to  any  mortgage),  but  without 
the  concurrence  of  the  mortgagee,  to  purchase 
guano  on  the  joint  account  of  the  two  part 
owners,  and  bring  it  in  the  ship  to  England, 
On  the  completion  of  the  voyage,  and  when  the 
cargo  was  about  to  be  discharg^,  the  mortgagee 
lock  poMession  : — Held,  that  he  had  no  claim 
against  the  owner  of  the  mortgaged  share  for 
freight,  and  could,  at  the  utmost,  only  claim 
to  adopt  the  mortgagor's  contract,  and  stand  in 
bis  place  as  the  profits  of  the  adventure,  after 
deducting  aU  expenses.  Alexander  v.  Simms^  5 
De  G.  M.  &  G.  67  ;  23  L.  J.,  Ch.  721  ;  2  W.  R. 
329.    See  &  C,  infra. 

8hlp  ownod  by  Partaen.]— If  the  named  of 
two  partners  in  trade  appear  on  the  certificate 
of  r^stry  as  owners  of  a  ship,  the  registry  acts 
do  not  prevent  the  shewing  now  and  in  what 
proportions  the  several  owners  are  respectively 
entitled ;  and  though  the  partners  may  derive 
title  under  different  conveyances,  yet,  if  their 
shares  were  purchased .  with  the  partnership 
funds,  and  treated  by  them  as  partnership  pro> 
perty,  and  the  partners  became  bankrupts,  these 
shares  will  be  considered  as  the  joint  property. 
Jonety  Ex  parte,  4  M.  &  S.  450. 

A  ship  was  purchased  by  a  partner  for  himself, 
but  was  paid  for  out  of  the  partnership  assets. 
The  firm  became  bankrupt : — Held,  that  the 
finn  luid  no  interest  in  the  ship,  or  any  lien  on  it 
for  the  amount  of  the  purchase-money.  WaUon 
V.  Butler,  29  Beav.  428. 


Intorost  of  ITiirogliterod  Partnor  of  Bogistorod 
Ownor.] — See  Campden  v.  Anderson,  Rboistka- 
TIOK,  supra,  col.  30. 

Ship's  Xxpoaioo— How  Sooororod.]-— A.  and 

others  agreed  to  run  a  vessel  during  the  winter 
between  two  places,  and  to  share  profits  and  pay 
expenses  ratably  according  to  the  capital  sub- 
scribed by  each  ;  if  the  ship's  earnings  should  be 
insufficient  to  keep  A.  in  funds,  each  of  the  sub- 
scribers to  pay  A.  from  time  to  time  instalments 
of  the  capital  subscribed.  The  ship's  earnings 
were  insufficient  to  meet  her  expenses,  which 
were  paid  by  A. : — Held,  that  the  proper  form  of 
action  for  the  recovery  of  such  expenses  was  an 
action  against  the  other  subscribers  for  breach  of 
the  contract  to  pay  up  the  instalments.  Brown 
V.  Tapsentt,  6  M.  &  W.  119  ;  9  L.  J.,  Ex.  139. 

A  part  owner  of  a  ship  is  not  necessarily  a 
partner ;  therefore,  a  part  owner,  who  as  ship's 
husband  incurs  expense  in  fitting  her  out  may 
sue  his  co-owners  separately  for  their  shares  of 
the  expense.  Helms  v.  Smith,  7  Bing.  709; 
5  M.  &  P.  744  ;  9  L.  J.  (0.8.)  0.  P.  206. 

Court  of  Chaaoory.]— A  court  of  equity  will 
not  interfere  by  injunction  to  restrain  a  part 
owner  of  a  ship  from  retaining  part  of  the 
machinery  of  the  ship,  unless  the  admiralty 
court  has  been  previously  applied  to,  and  refused 
to  interfere,  or  can  only  am>rd  a  dilatory  and 
inadequate  relief.  Brennan  or  Brenan  v.  Pres- 
ton, 10  Hare,  331 ;  2  De  G.  M.  &  G.  813  ;  1  W.  R. 
69,  322. 

No  question  arises  as  to  the  jurisdiction  of 
this  court  in  enforcing  the  rights  of  some 
against  the  other  part  owners  of  a  ship,  with 
regard  to  the  management  of  the  ship  and  the 
possession  of  the  certificate  of  registry,  where 
those  rights  are  regulated  by  an  agreement 
entered  into  between  all  the  owners  of  the  ship. 
Darby  v.  Baines,  9  Hare,  369  ;  21  L.  J.,  Ch.  801. 

Bill  for  Aeoonnt— Partial.]— In  a  bill 

by  some  part  owners  for  an  account  against 
others  of  profits  of  the  ship,  all  those  claiming 
the  account  must  be  parties.  Moffat  v.  Far- 
quharson,  2  Bro.  C.  0.  338.  Overruled,  see  Note, 
lb. 

A  suit  between  two  shipowners,  and  the  mort- 
gagee of  one,  was  dealt  with  as  in  an  adminis- 
tration suit,  by  first  directing  the  payment  of  all 
the  costs  (except  the  mortgagee  s)  out  of  the 
fund,  and  distributing  the  residue  pro  rat&. 
Alexander  v.  Simms,  20  Beav.  123  ;  24  L.  J.,  Ch. 
618.    See  S.  C,  supra. 

A.  and  B.,  British  subjects,  purchased  and 
repaired  an  American-built  ship,  on  a  joint 
speculation,  with  a  view  of  employing  her  in 
the  trade  between  the  two  countries,  until  an 
opportunity  should  occur  for  reselling  her  to 
advantage;  for  which  purpose  they  procured 
her  to  be  registered  in  the  United  States  in  the 
name  of  C,  a  citisen  of  that  country,  upon  a 
false  declaration  that  she  was  bonft  fide  the 
sole  property  of  C.  After  the  ship  had  made 
several  voyages,  B.,  who  had  had  the  mimage- 
ment  of  her,  attempted  to  exclude  A.  from  his 
share  in  the  speculation,  and,  in  spite  of  the 
dissent  of  A.,  sent  her  on  another  voyage  to 
America : — Held,  that  even  supposing  the 
declaration  above  mentioned,  and  the  registra- 
tion thereby  effected,  to  have  been  a  fraud  upon 
the  American  law,  and  the  subsequent  empu>y- 
ment  of  the  ship  so  registered  to  have  been  a 
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fraad  upon  the  English  navigation  law,  Bach 
fraud  would  not  prevent  A.  from  maintaining 
a  suit  against  B.  for  an  account  and  payment 
of  his  share  of  the  realised  profits  of  the 
speculation.  And  in  decreeing  such  account 
the  court  also  direct^  an  inquiry  what  had 
become  of  the  ship  since  she  was  sent  on  her 
last  voyage,  and  what  was  her  value  when  so 
sent,  with  a  view  to  making  B.  personally 
liable  for  such  value  in  case  either  the  ship  or 
the  proceeds  of  her  sale  should  not  be  ultimately 
forthcoming.    Sfiarp  v.  Taylor,  2  Ph.  801. 

A.,  in  1799,  purchased  shares  in  a  ship  of 
G.  R.,  who,  having  also  shares  in  the  same 
ship,  was  intrusted  by  A.  and  the  other  part 
owners  with  the  whole  management  of  the 
ship,  and  to  keep  the  accounts  relating  to  it 
from  the  time  of  the  purchase  until  the  ship 
was  sold  by  G.  R.,  witn  the  consent  of  all  the 
owners  in  1805.  Upon  the  occasion  of  the 
sale,  G.  R.  stated  and  settled  accounts  with 
W.,  one  of  the  part  owners,  and  paid  him  the 
balance  due  upon  the  earnings  of  the  ship  and 
the  proceeds  of  the  sale.  In  1824,  G.  R.  died. 
Upon  a  bill  filed  by  A.  in  March  1826,  for 
an  account  against  the  executors  of  G.  R.,  it 
appeared  by  a  ledger  (found  in  a  room  wholly 
disused  by  G.  R.)  containing  the  accounts  of 
the  ship,  that  the  credit  and  debit  account 
between  him  and  A.  was  not  carried  beyond 
1805.  On  the  debit  side  there  were  two  items, 
one  in  1811,  and  another  in  1812.  A.  left  Eng- 
land in  1 820,  and  some  time  after  his  departure 
his  brother-in-law  called  several  times  upon  G.  R. 
with  messages  from  A.,  and  on  those  occasions 
asked  him  to  come  to  a  settlement  with  A. 
respecting  the  ship  ;  G.  R.  never  stated  that  he 
was  not  indebted  to  A.  An  account  was  decreed 
against  the  executors  of  G.  R.,  and  that  deci'ee 
affirmed  on  appeaL  Rohinton  v.  Alexander,  8 
Bligh  (N.S.)  352  ;  2  01.  &  F.  717. 

Action  in  Admiralty.] — ^Account  of  earnings 
of  a  ship  ordered  upon  the  petition  of  a  pai-t 
owner.    Die  Albion,  6  L.  T.  165. 

Liability  of  PurohMor.]  —  A  purchaser  of 
shares  in  a  ship,  which  at  tne  time  of  the  sale  is 
on  a  voyage,  is  liable  for  the  expenses  of  this 
voyage,  and  of  the  vessel's  outfit  for  it,  and  is 
entitled  to  a  share  of  the  freight.  The  Vindo- 
hala,  58  L.  J.,  Adm.  51  ;  14  P.  D.  50 ;  60  L.  T. 
657  ;  37  W.  R.  409  ;  6  Asp.  M.  C.  376— C.  A. 

A  vessel  was  chartered  for  twelve  months,  and 
during  the  currency  of  the  charter  the  charterers 
made  default  in  certain  payments  and  the  charter 
lapsed.  The  vessel  was  rechartered  by  a  voyage 
clmrter  from  K.  to  England.  During  the  per- 
formance of  this  voyage  the  defendant  purchased 
a  share  in  this  vessel : — Held,  on  objection  to  the 
registrar's  report  in  a  co-ownership  action,  that 
the  defendant  was  not  liable  to  bear  any  of 
the  losses  occasioned  by  the  time  charter.  The 
Meredith,  or  White  v.  Ditchjield,  10  P.  D.  69 ; 
52  L.  T.  520 ;  5  Asp.  M.  C.  400. 

IdAbilitj  of  Trading  Owners.]— Part  owners 
who  do  not  dissent  from  the  employment  of  a 
ship,  and  are  aware  that  other  part  owners  have 
dissented,  are  liable  to  bear  the  expenses,  and  are 
entitled  to  receive  the  profits  of  the  ship  in  the 
proportion  which  their  shares  bear  to  the  num- 
ber of  shares  in  the  ship,  after  the  deduction  of 
the  shares  of  the  dissentient  part  owners.  The 
VUuMala^  supra. 


Tnuufsr  of  Sharo — ^Bill  of  SaloJ— The  manag- 
ing owners  of  the  steamship  "B.  K."  in  1882, 
agreed  to  sell  the  defendant  V.  one  sixty-fourth 
share  in  the  "  B.  K.,"  for  which  he  gave  them 
a  bill  of  exchange  for  156/.,  and  received  from 
them  a  receipt  for  the  same  as  "  being  one  sixty- 
fourth  share  in  the  s.s.  'B.K.'"  In  1883  the 
managing  owners  sent  V.  8/.  in  respect  of  profits 
on  his  share,  and  subsequently  sent  him  a  state- 
ment of  accounts.  No  bill  of  sale  was  ever 
executed  by  the  managing  owners,  and  it 
appeared  that  their  shares  in  the  "  B.  K."  were 
mortgaged  at  the  time  of  the  sale  to  V.,  and 
that  subsequently  they  never  were  in  a  position 
to  redeem  them.  Certain  of  the  owners  having 
paid  losses  incidental  to  the  working  of  the  ship, 
now  sued  V.  as  a  co-owner  for  his  proportion 
of  the  losses : — Held,  that  notwithstandiug  the 
receipt  by  Y.  of  the  SI.,  he  was  not,  either  in  law 
or  equity,  a  co-owner ;  that  the  managing  owners 
had  no  authority  to  pledge  his  credit,  and  that 
therefore  he  was  not  liable.  The  Bonnie  Kate, 
57  L.  T.  203  ;  6  Asp.  M.  C.  149. 

TTse  of  Ship  by  Part  Owner— Freight.]— M. 

contracted  with  his  co-owners  for  use  of  their 
ship  on  a  voyage  to  S.,  and  he  shipped  in  her 
some  thousands  of  bricks,  which,  on  the  arrival 
of  the  ship,  were  reduced  to  dust.  No  freight 
was  paid  at  S.,  nor  was  the  dust  removed, 
but  the  agent  of  the  other  owners  at  8.  useil 
it  as  ballast  on  a  voyage  by  the  same  ship 
from  S.  to  C,  where  it  was  sold  for  a  small  sum. 
In  taking  the  accounts  between  them,  the  chief 
clerk  charged  the  ship's  husbands  with  the 
freight  of  the  bricks,  although  they  had  received 
no  part  of  it ;  and  a  motion  by  them  to  vary 
was  dismissed,  with  costs.  Oarrett  v.  Melhuith, 
4  Jur.  (N.fl.)  943  ;  6  W.  R.  491. 

Fraudulently  dispooing  of  Co-ownor'f  Share.] 
— A  part  owner  cannot  sue  his  co-owner  for 
fraudulently  disposing  of  his  share  in  the  ship. 
Oraree  v.  Saucer  or  Sawcer,  1  Keb.  38 ;  1  Lev. 
29  ;  Sir  T.  Raym.  15. 

Shi^f  Xoney  reoeired  by  Agent  of  one  Part 
Owner— Action  by  Co-ownen.] — A.,  B.  and  others 
were  owners  of  a  ship  in  the  service  of  the  East 
India  Co.  B.  was  managing  owner,  and 
employed  C.  as  his  agent  for  general  purposes 
ana  to  receive  moneys  on  account  of  the  ship ; 
C.  keeping  a  separate  account  with  B.  To  obtain 
payment  from  the  company  on  account  of  the 
ship  it  was  necessary  that  the  receipt  should  be 
signed  by  one  or  more  of  the  owners,  besides  the 
managing  owner,  and  upon  a  receipt  signed  by 
B.  and  another  owner  C.  received  from  the  com- 
pany 2,000/.  and  placed  it  to  B.'s  credit  in  his 
books  as  managing  owner.  The  part  owners 
brought  money  had  and  received  to  recover  the 
balance  of  that  account : — Held,  that  C.  had 
received  the  money  as  agent  for  B.  and  was 
accountable  to  him  only,  and  that  the  action 
would  not  lie.  Stmt  v.  Brittain  or  Britten,  4 
B.  k  Ad.  375  ;  1  N.  &  M.  594. 

Share  of  Priio.] — Thirty  shares  in  a  privateer 
remaining  unsubscribed  for  and  taken  by  the 
managers  of  the  concern  on  their  own  account, 
after  a  valuable  capture,  held  to  be  the  exclusive 
property  of  the  managers.  Bill  on  behalf  of 
the  other  subscribers  dismissed ;  since,  if  there 
had  been  a  loss,  they  could  only  have  been 
answerable  to  the  amount  of  their  own  shares. 
Blunt  V.  CumynM,  2  Yes.  331. 
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fbr  DftaagM .]  —  A.  and  B.  were 
owners  of  a  ship ;  A.  working  the  ship,  defrayini^ 
all  the  expenses,  and  taking  the  uncontrolled 
management  of  her,  and  paying  himself  by 
taking  two-thirds  of  the  gross  earnings ;  B. 
taking  the  remaining  one- third  as  portion : — 
Held,  that  A.  was  a  hirer  of  the  share  of  B., 
and  not  the  servant  or  agent  of  B.,  so  as  to 
render  B.  liable  for  damages  caused  by  the 
negligence  of  A.  Bernard  v.  Aaron,  9  Jur. 
(K.8.)  470. 

Illegal  Captnra— Oofta.] — Part  owners  of  a 
prirateer  must  bear  costs  proportionally  of  an 
Illegal  seizure  of  a  prize  at  sea.  Walton  v.  Han- 
hiry,  2  Vem.  592. 

DamagM  between  Ce-ewnen.]  —  Claim  for 
damages  by  some  of  the  part  owners  against  the 
others  in  co-ownership  action.  The  Ceylon,  18 
L.  T.  417. 

Money  paid  for  Appointing  Maeter.] — Money 
paid  to  part  owners  for  their  votes  in  the  appoint- 
ment of  a  captain  is  no  profit  of  the  ship. 
JioffaU  v.  Farqvlutrton,  2  Bro.  C.  C.  338. 

War  to  buy  Shares  of  Co-ownen — Aeoeptanee 
by  Some  only.] — In  a  Scotch  action  of  set  and 
sale  the  pursuer  offered  to  buy  the  shares  of  his 
co-owners.  One  accepted  the  offer,  the  other 
did  not : — Held,  that  the  pursuer  was  not  bound 
to  buy  the  shares  of  one  defender  only.  Ander- 
son y.  Sillare,  22  Ct.  of  Sees.  Cas.  (4th  ser.) 
105. 

Goit  of  Inforanoe.] — Although  one  of  two 
part  owners  of  a  ship  has  no  authority  as 
such  to  oi-der  insurances  to  be  effected  on 
account  of  the  others,  yet  if  they  are  in  ^xartner- 
ship  together,  an  order  to  insure  given  by  one 
renders  all  liable.  Hooper  v.  Lueby,  4  Camp. 
66. 

One  part  owner  cannot  charge  another  with 
any  part  of  the  premium,  unless  the  insurance  is 
authorised  or  ratified  by  him.  Ogle  v.  Wrang- 
ham,  Abbott  on  Shipping,  13th  ed.  96. 

A.,  a  part  owner,  assigned  his  proportion  of 
the  freight  payable  in  respect  of  a  voyage,  to 
C. ;  B.,  his  co-owner,  subsequently,  without 
notice  of  the  assignment  to  C,  concurred  with  A. 
in  authorising  a  broker  to  pay  the  insurance 
of  the  ship  and  freight  for  the  voyage: — 
Held,  that  the  costs  of  such  insurance  were 
proper  expenses  of  the  voyage,  and  that  they 
ought  to  be  deducted  from  the  freight  before 
dividing  it  between  B.  and  C.  Lindsay  v.  Gihhs, 
infra. 

Broker*!  BilL] — Upon  a  settlement  of 

accounts  at  the  end  of  a  voyage,  one  of  the  ship- 
owners agreed  to  pay  the  broker's  bill,  and,  in 
consideration,  was  allowed  a  large  share  of  the 
profits.  He  omitted  to  pay  the  broker,  who  sued 
Doth  owners  for  the  amount.  The  other  owner 
having  paid  it : — Held,  that  he  might  sue  him 
for  the  amount.  Wilson  v.  Cutting,  10  Bing. 
436 :  4  M.  &  Scott,  826. 

Polioy  Xoneyf.1  —  Where  a  ship  originally 
belonged  to  one  of  two  partners,  and  had  been 
conveyed  to  B.  for  securing  adebt,  and  B.  became 
the  sole  registered  owner  of  the  ship,  and  after- 
wards, as  agent  for  both  partners,  insured  the 
•hip  and  freight,  and  charged   them  with  the 


premiums ;  and,  on  a  loss  happening,  received 
the  money  from  the  underwriters : — Held,  tliat  he 
was  accountable  to  the  assignees  of  the  surviving 
partner  for  the  surplus,  after  payment  of  his 
I  own  debt,  and  not  to  the  executors  of  the 
deceased  partner,  to  whom  the  ship  originally 
belonged.    Diwon  v.  Hanwnd,  2  h,  k,  Aid.  310. 

Bzpeneee  of  Kaming  Freight.] — The  wages  of 
the  captain  and  seamen  of  a  ship,  being  the 
expenses  which  produce  the  income  thereof,  are 
proper  deductions  to  be  made  from  the  gross 
freight,  as  between  the  part  owners  of  the  ship 
and  the  assignees  of  the  freight  belonging  to  the 
other  co^iK'ners.  Lindsay  v.  (rihhs,  4  Jur.  (N.8.) 
779  ;  6  W.  R.  733.  Affirmed,  3  De  G.  &  J.  690  ; 
28  L.  J.,  Ch.  692  ;  5  Jur.  (N.8.)  376 ;  7  W.  B. 
320.    See  &  C,  col.  1047. 

AdTaneee  for  Snppliee.] — A  co-partner  in  a 
ship  may  sue  the  ship  for  advances  made  by  him, 
but  not  if  he  is  interested  in  the  particular 
voyage  for  which  the  ship  is  supplied.  ^<« 
Underwriter,  25  L.  T.  279  ;  1  Asp.  M.  C.  127. 

Liability  of  Part  (hmen  tor  Heoeeiariee.] — 
See  Darlson  v.  Donald-son,  infra,  col.  52,  and 
cases  infra,  cols.  66,  67. 

Mode  of  Payment.]— The  four  defendants  and 
B.  were  the  owners  in  certain  shares  between 
them,  of  a  ship  to  which  the  plaintiffs  by  order 
of  W.,  the  ship's  husband,  and  with  the  authority 
and  consent  of  the  defendants,  did  certain 
repairs,  and  upon  the  account  for  such  repairs 
being  sent  in  to  the  owners,  it  was  arranged 
between  W.  and  the  plaintiffs,  that  it  should  be 
paid  partly  in  cash  (subject  to  discount)  and 
partly  in  good  bills,  and  that  the  total  amount 
of  the  contract  should  be  apportioned  between 
the  several  owners  according  and  in  proportion 
to  their  interest  and  the  number  of  their  respec- 
tive shares  in  the  ship.  The  necessary  calculation 
having  been  made  by  W.,  the  account  was  then 
])aid  to  the  plaintifb  through  W.,  partly  by  a 
cheque  of  the  defendant  Andrews,  payable  to 
W.'s  order,  and  indorsed  by  him  for  tne  amount 
of  Andrews'  proportion,  partly  by  cash  payments 
from  each  of  the  other  three  defendants  for  the 
amount  of  their  I'espective  proportions,  and 
partly  by  a  bill  at  six  months,  drawn  by  W.  on 
and  accepted  by  B.,  for  the  amount  of  B.'s 
proportion  of  the  account.  B.'s  bill  being  dis- 
honoured at  maturity,  the  plaintiffs  brought  an 
action  against  the  defendants  to  recover  from 
them,  as  joint  owners  of  the  ship,  the  amount  of 
such  dishonoured  bill,  in  answer  to  which  the 
defendants  contended  that  the  plaintiffs,  by 
taking  B.'s  bill,  and  giving  him  time,  had  placed 
his  ooKlebtors,  the  defendants,  in  a  worse  posi- 
tion, and  necessarily  postponed  their  remedy 
against  B.,  and  had  consequently  discharged  the 
defendants: — Held,  that  the  defendants  were 
bound  by  the  mode  of  payment  adopted,  and 
that  that  circumstance  distinguished  the  case 
from  that  of  principal  and  suretj*.  Mould  v. 
Andrews^  35  L.  T.  813  ;  3  Asp.  M.  0. 32. 

Settlement  of  Aeeonnti — ^Ki^ority  Bind  the 

Beet.] — If  the  major  part  of  part  owners  settle 
the  ship^s  account,  it  shall  bina  the  rest.  BMn- 
son  V.  Thompson,  1  Vem.  465. 

In  all  sea-adventures  the  acts  of  the  majority 
of  partners  shall  bind  the  whole.  Falkland  v. 
Cheney,  5  Bro.  P.  C.  476. 
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Claim  againft  Managing  Ownera— ! 
Aeoonnt — Statute  of  limitatLona.] — The  rel& 
lions  between  co-owners  of  a  yessel  engaged  in 
foreign  Yoyages  and  her  managing  owners  are, 
in  the  absence  of  any  evidence  to  shew  that  each 
voyage  is  a  separate  trading  transaction,  to  be 
treated,  in  relation  to  the  profit  and  loss  on  her 
voyages,  as  a  continuous  partnership  or  agency, 
as  the  case  may  be.  Consequently  the  rule  as  to 
partnership  accounts  applies,  the  acconnts  may 
be  gone  into  without  any  limit  as  to  time,  and 
the  statute  of  limitations  does  not  apply  so 
long  as  the  partnership  or  agency  is  continuous. 
The  Pongola,  73  L.  T.  612  ;  8  Asp.  M.  C.  89. 

Ship's  Bagister — Detention  hy  Maater  Part 
Owner.] — A  master,  part  owner,  refusing  to 
deliver  up  the  ship's  register  to  the  managing 
owner,  held  not  liable  to  penalty  under  17  &  18 
Vict.  c.  104,  s.  60.  Arkle  or  HarJUe  v.  Henxell^ 
8  El.  &  Bl.  828  ;  27  L.  J.,  M.  C.  110  ;  4  Jur.  (N.S.) 
306. 

Contribution  to  Loiaei — Power  of  Majority  to 
Sind  All— Coat!  of  delbnding  Action.]  —  The 
owners  of  a  ship,  except  A.,  who  had  one  share, 
resided  in  England,  and  were  found  liable  in  an 
action  in  England  to  cargo  owners  for  its  loss. 
A.,  who  resided  in  Scotland,  did  not  join  in  the 
defence.  The  owners  were  insured  by  an  asso- 
ciation of  which  their  managing  agent  was  a 
member.  The  agent,  in  his  own  name,  sued  the 
association  upon  the  policy.  The  action  was  not 
successful,  and  an  appeal  was  abandoned  upon  a 
money  payment  being  made  by  the  association 
by  way  of  compromise.  In  an  action  against  A. 
by  the  other  owners  for  contribution  to  the 
loss  :-— Held,  that,  notwithstanding  the  compro- 
mise with  the  insurers,  he  was  liable.  Bennett 
V.  McLellan,  17  Ct.  of  Sess.  Cas.  (4th  ser.)  800. 

Held,  also,  that  the  costs  of  defending  the 
action  in  England  were  included  in  A.'8  lia- 
bilities.   Ih, 

Sale  by  Part  Ownen.]— ^S^  post,  tit.  VIII. 
Bale  and  Tsaksfeb. 

And  see  further^  post,  tit.  XXVI.  ADMIRALTY 
Law  and  Practice. 


o.  Biffhta  and  Liabilities  affainet  and  to 

Others. 

■ 

Bankruptey— Set-off.]— Part  owners  of  a  ship 
cannot  set  off  their  proportions  of  a  debt  to  the 
bankrupt  on  account  of  the  ship  against  debts 
due  to  them  severally  from  the  bankrupt. 
Christie^  Ex  parte,  10  Ves.  105. 

CoTenant  with  Part  Owneri — Joint  or  Sereral.] 

— A  covenant  with  the  part  owners  of  a  ship, 
and  their  several  and  respective  executors,  to 
pay  money  accruing  for  the  hire  of  the  ship  for 
fi-eight,  and  for  use  of  the  ship's  tackle,  to  the 
covenanters,  their  and  every  of  their  several  and 
respective  executors,  at  a  specified  bank,  in  such 
proportions  as  were  set  against  their  several 
and  respective  names,  is  a  several  covenant,  and 
cannot  be  sued  on  by  the  covenantors  jointly. 
Servante  v.  James,  6  M.  &  Rob.  299  ;  10  B.  &  G. 
410;  8L.  J.  (0.8.)  K.  B.  64. 

Part  Ownera  aning  for  Injnry  to  Ship  in 
Separate  Aotioni — ^Abatement.] — If  one  of  two 
part  owners  of  a  ship  sues  alone  for  an  injury 
done  to  the  ship,  and  the  defendant  does  not 


plead  in  abatement,  the  other  part  owner  may 
afterwards  sue  alone,  and  the  defendant  cannot 
plead  in  abatement  to  the  second  action.  Sodg- 
worth  V.  Overend,  7  Term  Rep.  279.  Cf .  Addison 
V.  Overend,  6  Term  Rep.  766. 

Liability  of  Owner  for  Suppliea— Aeoeptaaoe 
of  Agent's  Draft  for  Priee  —  Biahonoor.] — A 

tradesman  who  had  supplied  goods  to  a  sfaip 
took  the  acceptance  of  the  shipowner's  agent  for 
the  amount  of  his  bill  for  the  goods,  and  after- ' 
wards  consented  to  the  renewal  of  the  bill  twice. 
Upon  the  agent's  failure  and  dishonour  of  the 
bill : — Held,  that  the  shipowner  was  liable  for 
the  price  of  the  goods,  although  the  agent  had 
throughout  had  in  his  han(&  money  of  hia 
principal  sufficient  to  pay  for  the  goods.  HoMn- 
son  V.  Head,  9  B.  &  C.  449  ;  4  M.  &  Ry.  349  ;  7 
L.  J.  (O.B.)  K.  B.  236. 

Joint  Agent — Pliability.] — If  persons,  sepa- 
rately interested  in  aliquot  parts  of  a  ship, 
employ  a  joint  agent,  they  are  liable  in  Uie 
aggregate.     Pasmnre  v.  Bousjield,  1  Stark.  296. 

Surviving  Part  Owner— TroTor.l — ^A  surviving 
part  owner  may  bring  trover  for  the  whole  ship. 
Dockwray  v.  Dickenson^  Comb.  366. 

Heoeaaariei— Liability  of  Part  Owner.]— The 
plaintiff  sold  stores  for  a  ship  to  T.,  who  was 
ship's  husband  and  managing  owner.  The  defen- 
dant was  part  owner  of  this  ship,  and  was  also 
interested  with  T.  in  the  adventure  for  which 
the  ship  was  fitted  out.  The  plaintiff  applied  to 
T.  for  payment,  but  did  not  obtain  it.  Three 
months  after  the  goods  were  supplied,  and  again 
two  years  after  that,  the  defendant  settled 
accounts  with  T.,  and  gave  him  credit  for  the 
price  of  the  goods,  supposing  they  had  been  paid 
for.  More  than  three  years  after  the  goods  had 
been  supplied,  T.  having  become  bankrupt,  the 
plaintiff  for  the  first  time  applied  for  payment 
to  the  defendant,  and  brought  his  action  for  the 
price  of  them  : — Held,  that  there  had  been  no 
such  conduct  on  the  part  of  the  plaintiff  aa 
would  discharge  the  defendant  from  liability. 
Davison  v.  D&naldson,  9  Q.  B.  D.  623  ;  47  L.  T. 
664  ;  31  W.  R.  277  ;  4  Asp.  M.  C.  601— C.  A. 

Liabilitiei  in  reipeet  of  Eepaira.]—- A.,  B.  and 

C.  being  part  owners  in  a  ship,  A.  directed  B. 
and  C.  not  to  order  any  repairs  in  their  joint 
names,  and  informed  them  that  he  would  no 
longer  consider  them  as  managing  owners :  re- 
pairs were  done  in  their  joint  names  upon  the 
direction  of  the  captain  employed  by  B.  and  G. : 
— Held,  that  A.  was  jointly  liable.  Oleadon  v. 
Tinokler,  Holt,  586. 

Liability  for  Eepain  aiid  Bxpeaaei.] — See 
27ie  Vindohala,  supra,  col.  47.  And  see  4.  Lia- 
bility ON  Contract,  infra,  cols.  61,  seq. 

Liability  for  Damage — Ship  worked  by  One 
Part  Owner  —  Liability  of  the  Other.]  —  See 
Burnard  v.  Aaron,  infra,  ooL  72. 


d.  Befoainff  to  Navigate. 

Ghaneery  Jnriadietion.] — The  court  of  ad- 
miralty is  open  all  the  year  round  to  applicationa 
by  part  owners  to  restrain  the  sailing  of  shipa 
without  their  consent  until  security  given  to  the 
amount  of  the  respective  shares.  But  where  the 
shares  are  not  ascertained,  the  court  of  chancery 


53 


SHIPPING— IV.  Owners, 


54 


will  exercise  a  concarrent  jurisdiction,  by  in- 
junction, to  restrain  the  sailing  of  a  nhip  until 
the  share  of  the  party  complaining  shall  be 
ascertained,  and  security  given  to  the  amount  of 
it.  In  this  case  it  was  referred  to  the  master  to 
make  the  inquiry  and  to  settle  the  security 
accordingly.  Haly  y.  Ooodson,  2  Mer.  77 ;  16 
R.  R.  145. 

Injunction  to  restrain  the  sailing  of  yessel 
containing  goods  sold  to  a  person  who  had 
become  insolvent,  but  over  which  the  plaintiff 
retained  a  right  of  stoppage  in  transitu,  refused. 
A  court  of  equity  has  not  jurisdiction  in  any 
case  to  stop  goods  in  transitu,  semble.  Goodhart 
▼.  Lowe,  2  J.  J&  W.  349 ;  22  R.  R.  164. 

Injunction  to  restrain  the  sailing  of  a  ship 
upon  the  application  of  a  part  owner,  refused, 
where  the  ship  was  intended  to  sail  the  next 
day,  and  it  dia  not  appear  by  the  affidavit  filed 
ill  support  of  the  motion  that  there  were  any 
circumstances  to  account  for  the  plaintiff's  delay 
in  applying.     ChriMie  v.  Craig ^  2  Mer.  137. 

Semble,  the  court  of  chancery  will  not,  in  a 
rase  within  its  jurisdiction,  interfere  beyond  or 
otherwise  than  the  court  of  admiralty  would 
interfere,  at  the  suit  of  some  part  owners  to 
restrain  the  sailing  of  a  ship  or  control  her 
management ;  there  being  no  question  as  to  the 
ownerahip,  and  the  only  dispute  being  as  to  the 
powers  of  the  owners  inter  se.  Quteili  v.  Cooky 
7  Hare,  89 ;  18  L.  J.,  Ch.  148  ;  13  Jur.  675. 

The  master  of  an  American  vessel  arriving  in 
England,  authorised  by  the  owners  to  sell  or 
cfa^ter  the  ship,  entered  into  a  charterparty 
with  the  plaintiff  for  a  voyage  to  Ceylon  and 
back.  A  few  da3rs  afterwards  the  defendant 
purchased  the  ship  from  a  party  acting  under  a 
power  of  attorney  from  one  of  the  owners  to  sell 
her.  The  greater  part  of  the  cargo  had  been 
put  on  board  under  the  charter-party.  The 
defendant  attempted  to  stop  the  sailing  of  the 
ship : — ^Held,  that  the  master  having  authority 
to  charter  the  ship,  which  he  had  done,  and  the 
defendant  knowk)g  of  the  charterparty,  an  in- 
junction would  lie  to  restrain  the  purchasers 
from  interfering  with  the  sailing  of  the  ship,  in 
pursuance  of  the  charterparty.  Menageries 
Imperiales  Co.  v.  Bainei,  7  L.  T.  768  ;  11  W.  R. 
322. 

Whether  the  court  will  grant  an  injunction 
restraining  a  party  from  tiddng  a  ship  to  any 
other  than  a  certain  port,  thereby  in-  effect  com- 
pelling him  to  proceed  to  such  port,  qusere. 
LUgett  V.  WUliams,  4  Hare,  465  ;  14  L.  J.,  Ch. 
459. 

A  shipowner  of  Hamburg  made,  at  Hamburg, 
an  agreement  with  a  domiciled  Englishman  for 
the  sale  to  the  Englishman  of  a  Hamburg  ship 
whenever  she  might  return  from  the  voyage  on 
which  she  then  was.  The  ship  returned,  and  was 
by  the  owner  ordered  to  proceerl  to  Sunderland. 
The  master  of  the  ship,  who  was  authorised  ))y 
the  shipowner  to  act  as  his  agent  in  the  sale, 
refused  to  deliver  the  ship  except  on  certain 
terms.  The  purchaser  filed  a  bill  against  the 
owner  and  the  master  for  specific  performances. 
He  obtained  leave  to  substitute  service  on  the 
master  for  the  owner,  and  moved  for  an  injunc- 
tion to  restrain  the  defendants  from  removing 
the  ship  out  of  the  jurisdiction  : — Held,  that  the 
court  hieul  jurisdiction  to  restrain  the  defendants 
from  removing  the  ship,  and  injunction  granted. 
HaH  V.  Merwig,  42  L.  J.,  Ch.  457  ;  L.  R.  8 
Ch.  860 ;  29  L.  T.  47 ;  21  W.  R.  663 ;  2  Asp. 
M.C.63. 


Held,  that  substituted  service  on  the  master 
was  effectual  and  proper.    lb. 

Application  to  Chancory  to  reotrain  Sailing 
by  lUnoritj  Ownor.^ — ^Tbe  court  of  chancery 
will  not  restrain  a  ship  from  sailing  on  the  appli- 
cation of  the  owner  of  the  smaller  ascertained 
share.  The  court  only  interferes  where  the  shares 
are  unascertained.  The  application  is  too  late 
when  the  ship  is  on  the  point  of  sailing  with 
emigrants.  Hallaran,  v.  Dimal,  9  Ir.  Eq.  Rep. 
217. 

The  proper  application  in  such  case  is  to  the 
court  of  admiralty  for  security.    Ih. 

The  defendant,  a  Spaniard,  executed  at  San- 
tander,  in  Spain,  a  mortgage  to  A.  B.  of  a 
Spanish  vessel,  of  which  he  was  the  master,  to 
secure  the  repayment  by  the  defendant  to  A.  B., 
or  whoever  in  future  might  represent  his  right,  a 
sum  of  money  and  interest ;  and  the  mortgage 
deed  contained  a  proviso  that  A.  B.,  or  whoever 
iliight  represent  him,  might  exact  payment  of 
the  loan  and  interest  at  any  time  and  in  any 
manner.  The  plaintiff  was  the  transferee  of  the 
mortgage,  and  Uie  defendant  and  the  vessel  being 
at  the  port  of  Q.,  within  the  jurisdiction,  the 
plaintiff  commenced  an  action  against  the 
defendant  to  enforce  the  mortgage,  and  for  an 
injunction  to  restrain  the  defendant  from  remov- 
ing the  vessel  out  of  the  jurisdiction,  and  duly 
served  the  defendant  with  a  copy  of  the  writ. 
He  now  moved  for  an  interlocutory  injunction 
to  restrain  the  defendant  from  removing  the 
vessel  out  of  the  jurisdiction  until  the  hearing  : 
— Held,  that  the  court  had  jurisdiction  to  grant 
such  an  injunction,  and  it  was  granted  accord- 
ingly.    Clavering  v.  Agvire^  6  L.  R.,  Ir.  97. 

Certain  persons  entered  into  an  agreement  in 
writing  for  forming  themselves  into  a  company, 
one  of  their  rules  being  to  manage  the  affairs  by 
a  committee,  but  no  time  being  fixed  for  the 
duration  of  the  company.  Four  of  the  members 
took  upon  themselves  the  exclusive  management 
of  a  ship,  the  property  of  the  company,  and  were 
about  to  send  her  on  a  voyage  disapproved  of 
by  some  of  the  members,  whereupon  the  latter 
filed  a  bill  to  restrain  the  four  from  proceeding 
otherwise  than  under  the  direction  of  the  com- 
mittee, and  to  obtain  delivery  up  of  books,  &c. 
A  demurrer  for  want  of  equity  was  allowed. 
Miles  V.  Thomas,  9  Sim.  606. 

Ship  taken  PoMoaiion  of  by  Xinority  Owners 
and  Loot.] — A  ship  was  forcibly  taken  possession 
of  by  a  minority  of  the  part  owners,  and  sent 
on  a  voyage  on  which  she  was  lost : — Held,  that 
trover  could  not  be  maintained  and  damages  for 
her  loss  recovered.  KniglU  v.  Coates,  1  L.  R., 
Ir.  53.  Following  Bamadiston  v.  Chapman,  cited, 
4  East,  121  ;  Bui.  N.  P.  34. 

Action  by  Part  Owner  againit  Co-Owner — 
Sending  Ship  to  Sea.] — An  action  does  not  lie  at 
the  suit  of  one  part  owner  against  another  for 
sending  the  ship  on  a  voyage  without  the  plain- 
tiff's assent,  whereby  the  plaintiff  lost  his  share. 
Graves  v.  Saweer,  I  Lev.  29  ;  1  Keb.  38  ;  Sir  T. 
Raymond,  15. 

And  see  tit.  XXVI.  ADMIRALTY  LAW  AND 
Pbacticq,  16.  Rbstb^int,  infra. 

Diifonting  Part  Ownors—Sharing  Proflti. — A 
part  owner  of  a  ship,  which  had  b^n  let  to  the 
East  India  Company  for  a  voyage  to  India,  after 
the  other  part  owner  had  expended  a  large  sum 
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iu  repairing  and  fitting  it  out  for  the  voyage, 
arrested  the  ship  by  process  out  of  the  admiralty 
court,  and  compelled  the  other  part  owner  to 
give  security  for  his  share ;  the  ship  afterwards 
sailed  to  India  and  returned  home  : — Held,  that 
the  pait  owner  who  had  taken  the  security  was 
not  entitled  to  any  share  of  the  profits  of  the 
voyage,  but  was  bound  to  pay  his  portion  of  the 
repairs  and  outfit.  BavU  v.  JohnHotu,  4  Sim. 
539. 

A  dissenting  part  owner  who  takes  security 
in  admiralty  for  the  return  of  the  ship  is  not 
entitled  to  share  in  her  earnings.  Anon.^  Ca.  in 
Ch.,  pt.  2,  36.  And  see  Anon.,  Skinner,  230, 
infra. 


Bearing  Losi.] — If  the  ship  is  lost,  a 


part  owner  who  does  not  dissent  from  the  voyage 
Dears  his  share  of  the  loss.  Th£i  VhtdohaUi,  13 
P.  D.  42  ;  supra,  col.  47.  Aliter,  if  he  expressly 
dissents,  Horn  v.  Gilpin,  infra. 

One  part  owner  of  a  ship  freighted  against  the 
express  dissent  of  the  other  :  the  ship  and  cargo 
are  lost ;  the  loss  falls  wholly  on  the  partner  who 
freighted.  Horn  v.  Gilpin,  Ambl.  256.  N.  B., 
Strelly  v.  Winson,  infra,  is  wrongly  reported. 

A.,  one  of  three  part  owners  of  a  ship,  refuses 
to  navigate  ;  B.  and  C,  the  other  two,  navigate 
witiiout  his  consent,  and  ship  is  lost  in  the 
voyage.  A.  shall  bear  his  proportion  of  the  loss, 
for  he  would  have  been  entitled  to  an  account  of 
the  profits.  Strelly  v.  WbisoJi,  1  Vem.  297 ; 
Skinner,  230. 

If  a  dissenting  part  owner  does  not  expressly 
prohibit  the  voyage,  he  shall  have  an  account  of 
the  profits ;  if  the  ship  is  lost,  he  shall  not  be 
answered  his  part.   Anon,,  Skinner,  230. 

3.  Manaoikg  Owkeb  and  Ship's  Husband. 

Authority  of  jfanagiiig  Owner  to  Bind  other 
Owneri  for  Ship*!  Heeesiariee.]  —  W.  was  the 

registered  owner  of  certain  shares  in  a  ship,  and 
had  been  entered  on  the  register  as  managing 
owner.  The  defendant  subsequently  became  the 
registered  owner  of  other  shares  in  the  ship. 
The  defendant  was  not  aware  in  fact  that  W.  was 
so  registered  as  managing  owner.  W.  sent  the 
ship  on  a  voyage  without  the  defendant's  know- 
leilge,  and  contrary  to  the  terms  of  an  agreement 
made  between  them.  The  defendant  did  not 
pai-ticipate  in  the  adventure,  and  had  previously 
informed  W.  that  he  did  not  intend  to  navigate 
the  ship  or  take  any  part  in  her  management. 
The  plaintiffs  supplied  necessaries  for  the  ship 
previous  to  such  voyage,  upon  the  order  of  W., 
without  the  knowledge  or  consent  of  the  defen- 
dant. The  plaintiffs,  before  supplying  the  goods, 
consulted  the  register,  and  foumf  the  defendant's 
name  entered  therein  as  part  owner  of  the  ship  : 
— Held,  that  the  fact  that  the  defendant  had 
allowed  the  entry  on  the  register  describing  W. 
as  managing  owner  to  remain  unaltered  did  not 
per  se  amount  to  a  holding  out  of  W.  as  his 
agent,  so  as  to  render  the  defendant  liable  for 
the  necessaries  supplied  by  the  plaintiffs,  and 
that  inasmuch  as  W.  had  not  in  fact  authority 
to  bind  the  defendant,  the  plaintiffs  could  not 
recover  against  the  defendant  for  such  neces- 
saries. Frazer  v.  CnthherUoH,  50  L.  J.,  Q.  B. 
277  ;  6  Q.  B.  D.  93  ;  29  W.  R.  396. 

If  a  pei-Bon  who  supplies  stores  to  a  ship,  of 
which  there  are  several  owners,  takes  in  pay- 
ment the  bill  of  the  ship's  husband  (a  part 
owner)  only,  and  settles  with  him  alone,  he  dis- 


charges the  other  owners,  particularly  if  the  bill 
is  renewed.    Reed  v.  White,  5  Esp.  122. 

Necessaries  were  furnished  to  a  ship  on  the 
order  of  the  ship's  husband  (himself  a  part 
owner),  by  whom  alone  the  ship  was  managed  ; 
— Held,  that  the  co-owners  were  liable,  although 
part  of  the  supplies  had  been  paid  for  by  bills 
drawn  by  the  ship's  husband  upon  the  brokers 
of  the  ship  ;  and  on  the  bankruptcy  of  the  latter, 
the  plaintiff  had  proved  against  their  estate  for 
the  balance.  Whltwell  v.  Perrin,  4  C.  B.  (N.8.) 
412. 

Necessaries  supplied  to  foreign  ship  in  England 
on  order  of  part  owner  do  not  create  a  maritime 
lien.  See  77^  Heinrloh  Bjarn,  post.  tit.  XXVI. 
Admiralty  Law  and  Pb'actige,  col.  966. 


Beoovery  from  Part  Ownen.] — A  part 


owner  of  a  ship  is  not  necessarily  a  partner ; 
therefore  a  part  owner,  who,  as  a  ship's  husband, 
incurs  the  expense  of  the  outfits,  may  sue  the 
other  part  owners  separately  for  their  respective 
shares  of  the  expense.  Helme  v.  Smith,  7  Bing. 
709  ;  6  M.  &  P.  744  ;  9  L.  J.  (O.s.)  C.  P.  206. 

One  of  several  co-owners  who  acts  as  ship's 
husband,  is  only  entitled  to  charge  the  cost  price 
of  supplies  to  the  ship  furnished  by  him  in  the 
course  of  his  business.  Ritchie  v.  Couper,  28 
Beav.  344. 

In  an  action  against  one  of  the  owners  for 
work  done  to  a  vessel  by  the  order  of  the  ship's 
husband,  such  owner  will  be  liable,  unless  it  is 
shewn  that  the  dealing  was,  that  the  person  who 
directed  the  work  to  be  done  should  be  looked  to 
exclusively.  Thomjfson-  v.  linden,  4  Car.  &  P. 
158. 

Beleasing  Ship  from  Arreit.] — ^A  managing 
owner  has  power  to  release  a  v^sel  from  arrest 
under  an  onler  of  the  court  of  admiralty,  in 
order  that  she  may  prosecute  her  voyage  and 
earn  freight ;  and  he  is  not  bound  to  do  this 
at  his  own  expense,  but  may  release  the  ship 
according  to  the  rules  of  the  court,  by  procuring 
bail  for  damages  and  costs.  Barker  v.  Highley, 
15  C.  B.  (N.8.)  27  ;  32  L.  J.,  C.  P.  270  ;  10  Jur. 
(N.S.)  391  ;  9  L.  T.  228  ;  11  W.  R.  968. 

Maeter  Suing  in  hie  own  Hame.] — ^Where  the 
master  is  part  owner,  but  has  the  entire  control 
and  management  of  the  ship,  paying  to  his  co- 
owner  a  third  of  the  net  profits,  he  is  competent 
to  sue  in  his  own  name.  Cawthron  v.  IViokett^ 
15  C.  B.  (N.S.)  754  ;  33  L.  J.,  C.  P.  182  ;  9  L.  T. 
609;  12W.  R.  311. 

Bepairs.— Authority  to  pledge  Credit  of  Co- 
owners — TTnderwriten  liable  for  Damage.] — A 

managing  owner,  who  has  been  deputed  by  his 
co-owners  to  employ  a  vessel  for  their  benefit,  in 
such  trades  as  he  may  from  time  to  time  think 
fit,  has  authority  to  give  orders  for  the  repair, 
fitting  and  outfit  necessary  for  such  employment. 
The  HutvbKwan,  [1894]  P.  214;  6  R.  698;  70 
L.  T.  386  ;  7  Asp.  M.  C.  481. 

If  the  ship  is  damaged,  a  person  repairing  her 
may  do  so  on  the  creidit  of  the  owners,  by  the 
orders  of  the  managing  owner,  although  there  is 
reason  to  believe  that  the  ship  is  insured,  and 
that  the  underwriters  are  liable  for  the  damage. 
Ih. 

Aliter,  where  the  repairs  are  not  of  necessity, 
see  ChappeU  v.  Bray^  infra,  coL  66.  And  itee 
further,  as  to  power  of  managing  owner  to  order. 
St^le  V.  Dixon,  infra,  coL  62. 
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Skip'!  Hiisliuid— Bntj  to  AMmmt — ^Inttratt — 
Proeoadi  of  PriMt.] — Owners  of  a  privateer 
acting  for  themselves  and  crew  in  the  sale  of 
prizes,  having  neglected  to  render  accounts  and 
delajed  distribation  of  proceeds,  charged  with 
interest  on  balances  and  costs.  Pearte  v.  Green^ 
IJaa  Jc  Walk.  135  ;  20  R.  R.  258. 

Bight  to  AdTtaoof  ont  of  Freight.] — The  right 
of  a  ship's  husband  to  be  i-epaid  out  of  the 
freight  for  advances  made  on  account  of  the 
ship  is  a  right  of  lien  or  retainer  and  not  in  the 
nature  of  a  charge  on  the  freight ;  and  there- 
fore if  he  is  removed  from  his  office  by  the  owners 
before  he  is  in  a  position  to  receive  the  freight, 
an  assignee  of  bis  interest  in  the  freight  cannot 
maintain  a  claim  to  it  as  against  the  owners. 
BeytwH  V.  G^tdden,  48  L.  J.,  Ex.  80 ;  S  Ex.  D. 
263  ;  89  L.  T.  82  ;  26  W.  R.  672  ;  4  Asp.  M.  C. 
10— C.  A. 

i^poiBtmoftt  of  AgoAt  by.] — ^A.  and  B.,  joint 
part  owners  of  a  ship,  intrusted  the  management 
to  C,  their  oo-i)art  owner,  as  ship's  husbimd  ;  C. 
employed  D.  as  his  agent  to  raise  and  pay  money 
in  respect  of  the  ship,  and  also  for  his  general 
affiiirs.  The  ship  was  chartered  by  the  East  India 
Company,  earning  freight  for  them,  which  D. 
received,  upon  giving  receipts  signed  (as  required 
by  the  rules  of  the  company)  by  one  other  part 
owner,  in  addition  to  C,  the  ship's  husband.  D., 
who  knew  that  C.  was  only  part  owner,  but 
VBS  never  controlled  by  the  others,  placed  the 
amount  of  freights  received  to  the  account  of 
C,  as  ship's  owner,  and  kept  a  distinct  general 
aooount  with  him.  C.  died  insolvent : — Held, 
that  A.  and  B.  could  not  sue  D.  for  the  balance 
due  from  him  on  the  ship's  account,  because 
there  was  no  privity  of  contract  between  them  ; 
D.'s  responsibility  was  to  the  executors.  Sim*  v. 
Britten  or  Brittain,  1  N.  &  M.  594  ;  4  B.  &  Ad. 
375.    See  WaUhe  v.  Proran,  post,  col.  389. 

Aadgmnont  of  Freight  to  Monro  PriTato  Debt.] 
— S.  Si  Co.  were  owners  of  seven-eighths  of  an 
American  vessel  and  ship's  husbands.  T.  was 
owner  of  the  remaining  eighth,  and  was  captain 
ci  the  vessel,  which  was  dispatched  on  a  voyage 
to  Liverpool.  Before  the  vojrage  8.  &  Co.  spent 
a  large  sum  in  repairs,  and  for  the  purpose  of 
taking  up  bills  which  they  had  accepted  on 
aooount  of  the  repaixt,  they  borrowed  a  sum 
of  money  from  the  plaintifu,  and  assigned  the 
freight  to  them  by  way  of  security.  On  the 
arrival  of  the  vessel  in  Liverpool  the  plaintiffs 
obtained  an  injunction  to  prevent  T.  from  receiv- 
ing the  freight : — Held,  that  a  part  owner,  who 
is  ship's  husband,  has  not  the  right,  as  against 
other  part  owners,  of  making  an  assignment  of 
the  whole  freight  to  secure  moneys  advanced  to 
him ;  that  the  legal  right  to  receive  the  freight 
was  in  the  captain,  and  that,  in  the  absence  of 
any  sufficient  allegation  and  proof  that  he  was 
about  to  misapply  it,  the  injunction  ought  not  to 
have  been  granted.  Guion  v.  Traskf  1  De  O., 
F.  It  J.  878 ;  89  L.  J.,  Ch.  887  ;  &  Jur.  (N.&) 
185  ;  1  L.  T.  469;  8  W.  B.266. 

Aottoa  te  not  Aoooimtiag.] — Pdrt  owners  of 
a  ship  having  agreed,  **  each  and  every  of  them 
with  the  others  and  each  and  every  of  the 
otiieTB,'*  that  the  ship  should  proceed  on  a  cer- 
tain voyage  under  the  exclusive  management  and 
control  of  one  of  them  as  ship's  husband ;  and 
that  after  her  retom,  **a  full  account  should  be 


made  of  the  ship  and  her  concerns,"  and  the  net 
profits  be  divided  in  proportion  after  deducting 
aU  charges ;  the  duty  of  making  out  such  ac- 
count is  cast  upon  the  ship's  husband  ;  and  for 
not  doing  so,  and  not  dividing  the  net  profits, 
after  deducting  all  charges,  within  a  reasonable 
time  after  the  ship's  return,  an  action  lies  against 
him  upon  the  agreement  by  each  of  the  part 
owners  ;  though  it  is  not  averred  in  terms  that 
the  charges  were  or  could  have  been  ascertained 
before  the  account  brought,  for  that  is  matter  of 
defence.  OwHon  v.  Ogle,  13  East,  538 ;  12 
R.  R.  426. 

When  an  action  is  brought  in  rem  against  a 
ship  by  the  owners  of  certain  shares  therein, 
claiming  possession  and  an  account  against  the 
managing  owner,  and  the  latter  makes  default 
in  appearing,  the  court  will  order  such  managing 
owner  to  1^  joined  as  defendant,  so  that  his 
accounts  may  be  investigated,  and  will  give  pos- 
session to  the  plaintiffs  if  they  hold  a  majority 
of  shares ;  but  wiU  not  order,  before  the  refer- 
ence, a  sale  of  the  defendant's  shares  to  satisfy 
the  plaintifb'  costs  and  any  sum  found  due  at 
the  reference.  The  Native  Pearly  37  L.  T.  542  ; 
3  Asp.  M.  C.  515. 

Authority  to  plodgo  Ownor'i  Credit  lor  Costs 
of  Aotion.] — A  ^ip's  husband  has  no  authority 
to  pledge  his  oWner^s  credit  for  the  expenses  of  a 
law  suit.     Cumpbell  v.  Stein,  6  Dow,  116. 

Hay  doduot  Bzponooo  firom  gross  Freight.] — 

A  ship's  husband,  who  had  advanced  for  outfits 
and  disbursemeitts  of  the  ship  sums  considerably 
exceeding  the  money  received  under  the  charter- 
party  at  the  commencement  of  the  voyage,  had, 
before  the  freight  was  delivered,  obtained  a  loan 
by  deposit  of  the  charterparty  to  relieve  himself 
from  his  advances  on  account  of  the  ship.  Motion 
by  one  of  the  part  owners  to  restrain  the  ship's 
husband  from  receiving  or  dealing  with  the 
freight  refused  with  costs,  the  ship's  husband 
being  entitled  to  receive  the  freight  and  deduct 
his  disbursements,  and  his  conduct  not  having 
been  so  improper  as  to  justify  the  restraint  of 
this  right.    Jlarru  v.  Reymld$,  4  W.  R.  278. 

Managing  Part  Ownon — ^Bight  to  sue  for 
Supplies  fumiihod.] — Some  of  the  joint  owners 
of  a  ship,  acting  as  managers  on  behalf  of  the 
owners  generally,  furnishing  supplies  for  the 
voyage,  are  entitled  to  sue  for  an  account  of  the 
transactions  between  themselves  and  the  other 
owners.     Vanner  v.  Fnut,  39  L.  J.,  Ch.  626. 

Cost  Prioo  only.] — One  of  several  co-owners  of 
a  ship,  who  acts  as  ship's  husband,  is  only  entitled 
to  charge  the  cost  price  of  supplies  to  the  ship 
furnish^  by  him  in  the  course  of  his  business. 
Bitchie  V.  Omper,  28  Beav.  344. 

Aa  Chartorors. J — The  plaintiffs  (who  were  part 
owners  of  the  ship),  having  founded  their  titie  to 
relief  on  their  rights  as  charterers,  and  stated 
that  they  were  managing  owners,  not  for  the 
purpose  of  relief  as  managing  owners,  but  in  order 
to  protect  their  rights  as  charterers,  are  not 
entitled  to  an  injunction  founded  merely  on 
their  right  as  managing  owners,  but  can  only  be 
so  on  the  foundation  of  their  rights  aa  charterers. 
Udgett  V.  WUliame,  4  Hare,  464  ;  14  L.  J.,  Ch. 
459. 

XotraetlBg  Authority  ot]-— Per  Lord  Esher, 
M.R.  :«>«»The  managing  owner  of  a  ship  is  the 
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agent  of  each  oo-owner  separately,  and  each 
co-owner  may  retract  his  authority  to  the 
managing  owner  without  consulting  the  other 
co-owners.    The  VindohaZa^  supra,  col.  47. 

Duty  to   Aeoonnt — Co-owneriliip  Action.] — 

It  is  the  duty  of  a  managing  owner  to  account 
to  his  co-owners  for  the  ship's  earnings  and  dis- 
bursements within  a  reaBonablc  time,  but  what  is 
a  reasonable  time  must  depend  upon  the  circum- 
stances of  each  case.  There  is  no  fixed  rule  that 
a  ship's  accounts  are  to  be  ready  before  she  sails 
on  her  next  voyage.  TTie  Mount  Vernon^  64  L.  T. 
148  ;  7  Asp.  M.  C.  32. 

Powers  and  Duties  of.]— Powers  and  duties  of 
the  managing  owners  of  a  ship,  as  between  them- 
selves and  the  other  part  owners.  Darby  v. 
Baines,  9  Hare,  369  ;  21  L.  J.,  Ch.  801. 

Construction  of  an  agreement,  entered  into  by 
the  part  owners  of  a  ship,  with  regard  to  the 
management  of  the  ship,  and  the  allowance  for 
brokerage  and  commission.     Ih, 

Aooount  with  Banker.] — The  managing  owner 
of  a  ship  chartered  by  tne  East  India  Company 
receives  the  warrants  for  the  freight,  and  pays 
them  into  a  banker's  in  liis  own  name,  drawing 
cheques  from  time  to  time  for  various  sums  out 
of  the  proceeds,  part  of  which  are  applied  for  the 
use  of  the  ship,  and  part  for  other  purposes  : — 
Held,  that  the  other  part  owners  have  no  lien 
on  this  fund  in  the  hands  of  the  bankers,  nor 
any  claim  against  the  bankers  as  their  debtors. 
Gribble,  Ex  parte,  3  Deac.  &  C.  339. 

Caneolling  Chartorparty.] — A  ship's  husband, 
as  such,  has  no  authority  to  bind  the  shipowner 
to  pay  money  to  the  charterer  in  consideration  of 
the  cancellation  of  the  charterparty.  Thamas  v. 
Lewis  or  Oxley,  48  L.  J.,  Ex.  7  ;  4  Ex.  D.  18  ; 
39  L.  T.  669  ;  27  W.  R.  Ill  ;  4  Asp.  M.  C.  61. 

Mortgage  of  Warrant  for  Freight.] — ^Where 
A.,  as  the  managing  owner  of  a  vessel,  was  per- 
mitted by  the  other  owners  to  have  possession  of 
two  warrants  or  orders  of  the  East  India  Com- 
pany to  pay  to  the  owners  or  bearer  the  sum  of 
money  therein  mentioned,  for  freight,  and  A. 
deposited  those  warrants  in  the  hands  of  his 
bankers,  and  they  received  the  money  due  on 
them,  and  gave  him  credit  for  it  on  account : — 
Held,  in  an  action  brought  after  A.'s  death  by  the 
surviving  part  owners  against  the  bankers,  that 
on  proof  of  these  facts  they  could  not  recover 
the  money,  because  it  was  not  shown  that  the 
loan  was  upon  their  account,  for  the  fact  of 
the  warrants  being  the  property  of  all  the  part, 
owners  when  placed  in  the  banker's  hands,  was, 
upon  the  evidence,  consistent  with  the  supposi- 
tion that  the  loan  of  the  proceeds  to  the  bankers 
was  A.'s  loan.  Sima  v.  liond,  2  N.  &  M.  608 ; 
5  B.  &  Ad.  389. 

Payment  to — Misapplieation— Bights  of  Owner 
paying.] — ^Where  a  part  owner  of  a  ship  pays  to 
the  managing  owner  his  contribution  due  upon 
the  ship's  accounts  as  agreed  between  the  co- 
owners,  the  managing  owner  receives  such  contri- 
bution as  agent  for  all  the  owners  ;  and  in  the 
event  of  the  managing  owner  misapplying  such 
payment  to  his  own  use,  and  not  paying  the 
ship's  accounts  therewith,  the  contributing  owner 
is  entitled  to  be  credited  with  the  amount  so 
paid,  but  all  the  owners,  including  himself,  must 
jnake  good  the  defalcations  in  proportion.to  their 


shares.    The  Ida,  55  L.  T.  59  ;  6  Asp.  M.  C.  21. 
See  also  The  Dora  Tully,  post,  coL  95. 

Co-ownership  Action — Accounts  of  Managing 

(hmer.] — See   The  Charles  Jackson^  GovDen  v. 
Spi'ottf  post,  col,  959. 

Claim  against  Managing  Owner — Statute  of 
Limitations — Opening  Account.] — See  The  Ponr 
ffoUtf  73  L.  T.  512,  supra,  col.  51. 

Bight  to  Commission.] — The  managing  owner 
of  a  ship  is  competent  to  appoint  himself  to  act 
as  broker  to  the  ship  in  collecting  and  distribut- 
ing the  freight,  there  being  no  incompatibility 
between  those  services  (as,  semble,  there  would 
be  between  the  services  of  a  ship's  chandler  or  a 
ship's  carpenter)  and  his  fiduciary  character 
as  managing  owner.  Smith  v.  Lay,  3  K.  &  J. 
105. 

But,  before  allowing  him  a  commission  in 
respect  of  the  services  in  question,  the  court 
directed  an  inquiry  whether,  according  to  the 
custom  of  shipowners  or  otherwise,  he,  being 
managing  owner,  was  entitled  to  any  and  what 
commission  in  respect  of  duties  performed  by 
him,  and  which  duties  are  ordinarily  performed 
by  shipbrokers.    lb, 

A  part  owner  being  the  manager  of  a  ship, 
is  entitled  to  remuneration  for  his  services,  but 
there  is  no  fixed  rate  applicable.  Th^  Meredith, 
or  White  v.  Ditehjield,  10  P.  D.  69  ;  52  L.  T.  520  ; 
5  Asp.  M.  C.  400. 

llie  procuring  of  charters  and  freights  is  one  of 
the  ordinliry  duties  incidental  to  the  poeiition  of 
a  managing  owner  of  a  ship  ;  and  in  the  absence 
of  a  special  contract  he  Ls  not  entitled  to  retain, 
as  against  the  ship,  <K)mmissions  on  the  charters 
or  freights  procured,  whether  he  is  acting  as 
shipbroker  himself  or  employing  other  brokers. 
WiUiamson  v.  Bine,  60  L.  J.,  Ch.  123 ;  [1891] 
1  Ch.  D.  390  ;  63  L.  T.  682  ;  39  W.  R.  239 ;  6 
Asp.  M.  C.  559. 

A  part  owner  acted  as  ship's  husband  without 
agreement  for  commission ;  his  predecessor  had 
acted  in  the  same  way,  and  had  received  commis- 
sion : — Held,  entitled  to  reasonable  remunera- 
tion. Salter  v.  Adey,  24  L.  T.  229  ;  1  Jur.  (N.S.) 
930. 

The  directors  of  a  company  owning  vessels 
cannot  authorise  one  of  themselves  to  act  as  hus- 
band of  one  of  the  vessels,  and  to  receive  the  usual 
i*emuneration  of  a  ship's  husband.  Benson  v. 
Heathorn,  1  Y.  &  Coll.  C.  C.  326. 

In  the  absence  of  an  agreement,  semble,  a  part 
owner  acting  as  ship's  husband  is  not  entitled  to 
charge  commission.  Miller  v.  Mackay,  34  Beav. 
295  ;  see  also  S.  C,  31  Beav.  77. 

Ship's  Husband — C6mmissibns  not  accountMl 
for—Bight  of  a  single  Part  Owner  to  sue.]— A 
single  part  owner  may  sue  the  ship's  husband  for 
an  account  of  rebates  of  commissions  allowed 
to  him  by  brokers.  Manners  v.  Baeburn,  10 
Ct.  of  Sess.  Cas.  (4th  ser.)  899. 

Commission  retained — Conoealment.] — ^A.,  B. 
and  C.  being  joint  owners  in  a  vessel,  it  was 
agreed  that  A.  should  act  as  the  ship's  husband 
and  broker,  and  be  entitled  to  commission  on 
"  gross  freight "  ;  and  in  case  of  gross  negligence 
or  fraud  on  the  part  of  A.,  that  B.  and  C.  might 
put  an  end  to  the  agreement  by  notice  and  pur- 
chase of  A.'s  shares.  A.  effected  a  charterparty 
of  the  vessel,  the  charterer  paying  all  expenses, 
and  130/.  per  week  for  the  ship,  and  4/.  a  week  to 
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A.,  who,  in  the  aooountshe  rendered  to  B.  and  C, 
represented  the  amount  paid  as  1302.  a  week 
omj : — ^Held,  that  the  concealment  of  the  receipt 
of  the  il.  a  week  was  such  a  fraud  on  B.  and  C. 
that  it  entitled  them  to  put  an  end  to  the  agree- 
ment; that  the  fraud  could  not  be  justified  on 
the  ground  that,  had  the  charterparty  been 
effected  on  the  usual  terms  of  the  owners  of  the 
veesel  pajing  the  usual  expenses  of  the  ship,  A. 
ooold  have  been  entitled  to  as  large  a  sum  by 
way  of  commission  on  gross  freight.  Brenan  ▼. 
PresUmy  2  W.  R.  138. 

SembUy  that  B.,  having  once  signed  the  notice 
to  put  an  end  to  the  agreement,  could  not  after- 
wards withdraw.    lb. 

CSiArges  gireii  by — Bight  of  Co-owneri — 
XotgagM.]— See  The  Faust,  post,  col.  182. 

Authority  of  Maitor  to  Bind.]  —  See  V. 
Master,  post,  cols.  83,  seq. 

Duty  as  to  Cargo  on  Failnro  of  Comigneo  to 
take  DoliTory.]— -See  The  Clan  Maedonald,  post, 
col.  539. 

Bight  to  Sell  Ship.]— &«  YIIl.  Sale  and 
Tbanbfkr. 


4.  Liability  on  Contract. 
a.  Hecessariefl  and  Repairs. 

Authority  of  Maiter  to  Bind.]  —  Whoever 
supplies  a  ship  with  necessaries  has  a  treble 
security :  1,  the  person  of  the  master ;  2,  the 
specific  ship  ;  and  3,  the  personal  security  of 
the  owners.  Rich  v.  Coe,  2  Cowp.  639  ;  1  Term 
Eep.  108,  n.  S.  P.,  Bland,  Ex  parte,  2  Rose, 
91 ;  aliter  later  cases,  Allpirrt  v.  Thomas,  Gilb. 
227. 

Contract  by  master  for  necessary  goods  sup- 
plied to  the  ship  binds  the  owner  ;  decree  against 
part  owners  pro  rat&.  Speerman  v.  Degrare, 
2  Vem.  643  ;  Cary  v.  White,  5  Brown,  P.  C.  323  ; 
1  Abr.  Eq.  Ca.  722. 

The  plaintiff  proved  that  he  supplied  goods, 
and  did  work  to  fit  out  the  ship  ^'Progress  "  then  in 
London,  in  dock  ;  that  the  orders  were  given  by 
T.,  who  appeared  in  the  register  as  master,  and 
that  the  defendant  appeared  on  the  register  as 
owner.  Some  evidence  was  given,  from  which 
it  might  be  inferred  that  T.  was  appointed  by 
the  defendant.  The  defendant  proved  that  he 
had  agreed  to  sell  the  ship  to  G. ;  that  T.  was 
appointed  master  by  G.,  and  gave  the  orders  for 
0.,  and  that  the  defendant  afterwards  resumed 
possession  of  the  vessel  The  judge  directed  the 
juiy,  that  if  T.  acted  as  master  with  the  defen- 
dant's privity  and  consent,  and  the  goods  were 
bonA  fide  supplied  on  the  credit  of  the  owner, 
the  defendant  was  liable,  and  that,  though  the 
defendant's  evidence  was  believed,  he  was  not 
conclosively  entitled  to  a  verdict : — Held,  that 
the  defendant  was  not  liable  for  the  goods  ordered 
by  T.  unless  he  had  sanctioned  his  appearing  to 
be  his  captain,  acting  for  him,  and  the  grods 
were  supplied  on  the  faith  of  T.*s  being  so,  and, 
consequently,  that  the  direction  was  wrong. 
Mitchewon  v.  Oliver,  5  EL  &  Bl.  419 ;  26  L.  J., 
Q.  B.  39  ;  1  Jur.  (N.S.)  900— Ex.  Ch. 

The  liability  of  an  owner  to  pay  for  repairs 

and  equipments  ordered  by  the  master  depends, 

not  upon  the  ground  of  ownership  of  the  vessel, 

'  but  upon  the  ground  of  a  contract  made  with 

the  vendor  by  a  person  who  was  the  owner's 


agent  for  the  purpose  of  ordering  such  neces- 
saries. The  Great  Eastern,  L.  R.  2  A.  &  £.  88  ; 
17  L.  T.  667. 

The  master's  contract  cannot  bind  the  owner, 
unless  authority  to  bind  the  owner  has  been 
actually  given  to  him  ;  or  unless  the  owner  has, 
by  word  or  deed,  held  out  the  master  as  his 
master,  and  thereby  induced  the  vendor  to  supply 
the  necessaries  upon  the  credit  of  the  owner.  Ih, 

The  master,  both  at  home  and  abroad,  has 
authority  to  bind  the  owners  for  repairs  or  stores 
ordered  by  him  which  are  necessary  for  the 
equipment  and  navigation  of  the  ship  in  the 
voyage  or  trade  in  which  the  owners  employ  her. 
Frost  V.  Oliver,  1  EL  &  BL  301 ;  1  C.  L.  R.  1003  ; 
22  L.  J.,  Q.  B.  353  ;  18  Jur.  166. 

Ooodi  supplied  on  Order  of  Ship's  Husband.] — 
Owners  are  liable  for  necessaries  supplied  to  the 
shipupon  the  order  of  the  ship's  husband.  Tolson 
V.  Hallett,  AmbL  270. 

Bepairt — ^Power  of  Managing  Owner.] — Where 
a  vessel  is  in  a  home  port  and  the  owners  acces- 
sible, the  managing  owner  cannot,  without 
authority,  bind  his  co-owners  for  extensive 
structural  repairs.  Steele  v.  Dixon,  3  Ct.  of 
Sess.  Cas.  (4tli  ser.)  1003. 

liability  of  Owner  and  Maator.] — The  repairer 
of  a  ship  has  his  election  to  sue  the  master  or 
the  owner ;  but  if  he  undertakes  on  a  special 
promise  from  either,  the  other  is  discharged. 
Gamham  v.  Bennett,  2  Str.  816  ;  Hoshins  v. 
Slaytan,  Cas.  t.  Hard.  376. 

Order  for  Bepain  by  one  not  Owner.]— A 

pei'son  who  gives  the  order  for  repairs  may  be 
liable  though  he  is  not  the  owner.  Tibbald  v. 
Wood,  1  F.  &  F.  287. 

Ooodf  fuppliad  on  Maator'f  Order  at  Home 
Port.] — The  master  has  authority  by  law  to 
pledge  the  credit  of  his  owner,  resident  in 
England,  for  money  advanced  to  the  master  in 
an  English  port  where  the  owner  has  no  agent, 
if  such  advance  of  money  was  necessary  for  the 
prosecution  of  the  voyage  ;  and  whether  it  was 
so  or  not  is  a  question  for  the  jury.  Arthur  v. 
Barton,  6  M.  &  W.  138  ;  9  L.  J.,  Ex.  187. 

Where  clothes  have  been  supplied  to  a  ship's 
crew  on  the  orders  of  the  master,  in  a  port 
within  a  day's  post  of  the  residence  of  the 
owners  of  the  vessel,  and  an  undertaking  to  pay 
given  by  the  master,  the  value  of  the  gCKxis 
cannot  be  recovered  from  the  owners.  Cnrran 
V.  Wood,  15  L.  T.  592. 

In  an  action  against  an  owner  to  recover 
money  advanced  to  the  captain  for  the  use  of 
the  ship  whilst  in  a  home  port : — Held,  that  the 
only  question  for  the  jury  was,  whether  the 
captain's  position  was  such  as  to  constitute  him 
the  authorised  agent  of  the  owner,  in  order  to 
procure  such  advances ;  and  that  the  state  of 
the  accounts  between  the  captain  and  the  owner 
at  the  time  had  nothing  to  do  with  the  case. 
Williamson  v.  Page,  1  Car.  &  K.  581. 

In  a  home  port,  as  well  as  a  foreign  one,  the 
master  has  implied  authority  to  borrow  money 
on  the  owner's  credit  in  case  of  necessity.  Stone- 
house  V.  Grant,  2  Q.  B.  431,  n. 

But  the  master  had  no  implied  authority  to 
pledge  the  owner's  credit  in  respect  of  necessaiy 
supplies  a^d  advances  for  the  use  of  the  ship 
during  several  weeks  while  she  lay  at  Newpon, 
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Monmouthshire  ;  the  owner  dnring  all  that  time 
having  resided  at  Plymouth,  and  nothing  appear- 
ing to  have  prevented  communication,  if  desired, 
between  the  master  and  owner.    lb. 

In  a  home  port,  the  master  has  the  implied 
authority  to  borrow  money  for  the  necessary  use 
of  the  ship,  if  the  owner  is  absent-,  and  no  com- 
munication with  him  can  be  had  without  great 
prejudice  and  delay.    JohnsT.  Sfmons,2  Q.  B.  425. 

A  vessel  having  been  a  fortnight  wind-bound 
at  Newport,  her  owner  residing  at  Exeter,  one 
day's  post  from  Newport,  the  master  borrowed  5/. 
from  a  broker,  in  order  to  enable  him  to  purchase 

S revisions  necessary  for  the  use  of  the  ship : — 
[eld,  that  the  jury  was  justified  in  inferring 
that  there  was  such  a  reasonable  necessity  for 
borrowing  the  money  as  to  render  the  owner 
liable  for  it,  though  there  was  no  proof  that  the 
goods  might  not  have  been  obtained  by  the 
master  on  credit.  Hdtoards  v.  Hamll^  14  C.  B. 
107  ;  2  C.  L.  R.  1343  ;  23  L.  J.,  C.  P.  8  ;  17  Jur. 
1108;  2W.  R.  12. 

A  shipowner  (in  England)  is  liable  for  money 
advanced  to  the  master  at  his  request,  for  the 
necessary  use  of  the  ship  after  her  arrival  in  an 
English  port,  nor  is  the  consent  of  the  owner 
necessary  to  establish  his  responsibility.  Robxn^ 
»on  V.  LyaU,  7  Price,  592. 

Abroad.] — An  owner  of  a  vessel  is  liable  for 
money  supplied  to  the  captain  in  a  foreign  port, 
provided  the  supply  is  absolutely  necessary  for 
the  use  of  the  vessel.  Rocker  v.  Jiusher,  1  Stark. 
27  ;  18  R.  R.  742. 

The  plaintiff  must  shew  that  it  was  necessary 
to  borrow  the  money,  and  must  prove  the  actual 
application  of  it.    Bugle  v.  Atty,  Gow,  50. 

It  is  not  sufficient  to  prove  the  advance  of  a 
much  larger  sum  than  was  necessary  for  the  use 
of  the  ship,  and  an  application  of  part  of  that 
sum  to  such  uses,  and  that  the  residue  was  phu^d 
to  the  private  account  of  the  captain.  Palmer 
V.  Oooch,  2  Stark.  428. 

A  shipowner  is  not  only  liable  for  necessary 
repairs  done  to  a  ship  by  the  master's  order,  but 
for  such  as  are  fit  and  proper  for  the  vessel 
on  her  voyage,  and  such  as  a  prudent  owner, 
if  present  himself,  would  order.  Webiter  v. 
Seekamp,  4  B.  &  Aid.  352 ;  23  R.  R.  307. 

An  owner  is  not  liable  for  money  advanced 
to  the  master,  and  expended  by  him  in  the 
necessary  use  of  the  ship,  unless  the  money  is 
advanced  expretelyfor  that  purpose.  Thaoker 
V.  Moates,  1  M.  &  Rob.  79. 

'ilie  master  drew  bills  on  his  owners  for  dis- 
bursements at  a  foreign  port  by  charterer's 
agent,  which  were  dishonoured.  The  disburse- 
ments were  not  necessary: — Held,  that  the 
owners  were  not  liable  for  exchange  and  re- 
exchange.  Strickland  v.  NeiUon^  7  Ct.  of  Sess. 
Cas.  (3rd  scr.)  400. 

liftbilitj  of  intondod  T^uisferto  of  Ship — 
Agnomeiit  to  MooptBUli  of  Owner  fbr  BopaiM.] 

— ^A  shipowner  being  Indebted  to  his  agent 
transferred  the  ship  to  the  agent  under  an 
agreement  that  the  .agent  should  accept  the 
shipowner's  draft  for  the  amount  of  repairs  to 
the  ship  owing  to  the  shipwright.  The  agree- 
ment was  not  communicated  to  the  shipwright. 
The  shipowner  became  bankrupt  without  having. 
drawn  upon  the  agent : — Held,  that  the  ship- 
wright could  not  recover  for  the  amount  of 
repairs  against  the  agent.  Rattenbury  v.  Ftnton^ 
3  My.^  K.  KOa ;  3  L.  J.,  Ch.  203. 


Onu  of  Proof.]— In  an  action  against  a  ship- 
owner  for  goods  supplied  and  money  lent  to  Uie 
master  at  a  foreign  port,  the  onus  is  on  the  plain- 
tiff to  prove  that  the  goods  and  money  supplied 
were  necessaries.  Mackinfoth  v.  Miteheion,  4 
Ex.  175  ;  18  L.  J.,  Ex.  886. 

The  presumption  that  repairs  to  the  ship 
ordered  by  the  master  are  under  an  implied 
authority  from  the  owner  may  be  rebutted  by 
circumstances,  as  where  the  master  promises  to 
pay  cash  and  no  mention  is  made  of  the  owner. 
Gordon  v.  Bare,  1  L.  J.  (o.s.)  K.  B.  70. 

Xridenoo  of  Ownonhip— Sogitter.]— The  de- 
fendant living  at  Yarmouth  was  one  of  the  regis- 
tered owners  of  a  ship  at  Yarmouth.  The  plaintiff 
at  the  order  of  the  master,  through  the  (firection 
of  P.,  who  had  been  ^ip's  husband,  supplied 
necessaries  to  the  ship  for  her  voyage,  ft  did 
not  appear  whetlier  P.  was  a  registered  co-owner, 
or  whether  he  acted  as  ship's  husband  with  the 
assent  of  the  defendant.  In  an  action  by  the 
plaintiff  against  the  defendant  for  the  price  of 
the  necessaries,  the  plaintiff  was  nonsuited. 
There  was  evidence  that  the  defendant  had  been 
on  board,  and  had  made  inquiries  as  to  repairs 
which  were  being  done  to  the  ship  :— Held,  that 
there  must  be  a  new  trial.  Burton  v.  Burton^ 
1  L.  T.  552. 

The  defendant  in  an  action  for  goods  supplied 
to  a  ship  is  not  liable  where,  although  on  the 
register  as  part  owner,  he  never  was  a  part  owner ; 
although  in  order  to  clear  the  title  after  the 
supply  of  the  goods,  he  executed  a  bill  of  sale 
containing  a  covenant  for  title.  Bands  v. 
Thonuis,  5  M.  &  S.  244.  S.  P.,  Bex  v.  Teal,  11 
East,  307  ;  10  R.  R.  516. 

In  an  action  against  A.  for  the  costs  of  repairs 
ordered  by  the  master  it  was  proved  that  he  said 
he  was  the  largest  part  owner ;  that  the  repairs 
were  necessary ;  that  credit  was  given  to  the 
master  only ;  and  that  the  defencSint  was  tJie 
sole  registered  owner.  Verdict  for  the  plaintiff  ; 
but  new  trial  ordered  on  the  ground  that  there 
was  no  evidence  to  go  to  the  jury.  Pearson  v. 
^■ell,  12  L.  T.  607  ;  13  W.  R.  967. 

And  see  III.  Rkoistbation,  ante ;  and  Cases, 
ante,  col.  40. 

Liability  fbr  Disbnnomeati — Ooali — Charier- 
party.]— See  The  Durham  City,  post,  coL  249. 

Ship  traniforrod  at  8oa— Liability  of  Trana- 
fnroo  on  Contraeta  of  Xaator.]— The  liability  of 
the  owner  for  acts  of  the  master  arises  solely 
from  the  relation  of  principal  and  agent ;  and  in 
order  to  make  a  person  liaole,  such  relation  most 
be  shewn,  either  expressedly  or  impliedly,  to 
exist  between  him  and  the  master.  Myers  v. 
WiUis,  18  C.  B.  886 ;  25  L.  J.,  C.  P.  255 ;  4 
W.  R.  637— Ex.  Ch. 

The  owner  of  a  ship,  which  was  then  at  sea, 
transferred  it  to  the  defendant  by  absolute  bill 
of  sale,  and  the  transfer  was  duly  registered. 
The  bill  of  sale  was  in  fact  intended  only  aa  a 
coUateral  security  for  a  loan,  and  the  defendant 
in  no  way  interfered  with  the  ship.  While 
abroad  the  master  entered  into  contracts  (which 
were  within  his  general  authority)  with  the 
plaintiff,  neither  party  being  aware  of  the 
transfer  to  the  defendant  : — ^Held,  that  he  was 
not  liable  on  these  contracts,  as  there  was  no 
evidence  of  authority  hom  him  to  the  master  to 
act  as  his  agent.    lb. 
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Sale  of  Ship — CkMdf  tnppliod  boforo  Sale  eom- 
^eted.] — See  An  Arranging  Trader^  In  re,  1 
Ir.  £ep.  Eq.  216,  infra,  col.  68. 

Where   Oorenaat   by  Xaater  to  Eepair.]^- 

Though  the  master  of  a  yessel  is  also  lessee  of 
it,  by  agreement  with  the  owners,  for  a  term  of 
years,  under  a  covenant  on  their  part  that  he 
shall  have  the  sole  management  of  the  ship,  and 
employ  her  for  his  own  sole  benefit,  and  on  his 
part  that  he  shall  repair  her  at  his  own  sole  cost 
and  charge,  the  owners  are  still  liable  for  neces- 
saries furnished  for  the  ship  by  order  of  the 
master,  though  without  the  knowledge,  or  without 
their  being  known  to  the  person  supplying  them. 
Rich  V.  r^fe,  Cowp.  636  ;  1  Term  Rep.  168,  n. 

The  registered  owners  of  a  steam-boat  let  it 
to  A.,  the  captain,  for  one  year;  the  boat  to 
be  repaired  by  A.,  the  en<;ines  to  be  repaired  by 
the  owners,  who  were  to  appoint  an  engineer  : — 
Held  that  the  owners  were  not  liable  for  repairs 
ordered  by  A.,  unconnected  with  the  engine.  lb. 

The  r^:istered  owner  is  not  liable  for  articles 
furnished  without  his  order  for  the  repair  of  a 
vessel,  chartered  for  a  year,  by  a  party  who  has 
undertaken  to  repair  the  ship  during  that  term. 
Metre  v.  DavU,  3  N.  &  M.  873  ;  1  A.  &  £.  312. 

Nor,  when  there  is  no  charterparty  unless  the 
jEOods  were  ordered  by  the  agent  of  the  owner,  or 
were  beneficial  to  him.    Jb. 

Ship  demiied — Owner  not  liable.]— The  regis- 
tered owner  of  a  ship  having  chartered  her  to 
the  then  captain  at  a  rent  for  a  certain  number 
of  voyages,  is  not  liable  for  stores  furnished  to  the 
ship  by  order  of  the  charterer,  during  the  charter- 
party.  Frazer  v.  Marth,  13  East,  238  ;  2  Camp. 
ol7  ;  12  R.  B.  336.  See  Baumwoll  Mannfactur 
Vm  Carl  Seheibler  v.  Furnetts,  post,  coL  297. 

Where  Xzpreee  Stipnlation  in  Charterparty.] 
— Where  A.,  charterer  of  a  vessel,  by  the 
charterparty,  agreed  that,  on  the  arrival  of  the 
ship  at  the  outward  port,  he  would,  through  his 
agent  there,  supply  cash  to  the  master  for  the 
c^bnrsement  of  the  vessel,  to  be  repaid  by  bills 
to  be  drawn  by  the  master  on  the  owner ;  and 
on  the  arrival  of  the  vessel  there,  the  agent 
supplied  goods  for  the  use  of  the  crew,  and  paid 
certain  money  demands  made  on  the  master,  but 
did  not  advance  any  actual  cash : — Held,  that 
althongh  it  was  not  shewn  that  any  bills  were 
drawn  by  the  master  for  the  amount,  A.  might 
recover  it  from  the  owner  in  an  action  for  goods 
sold  and  delivered  and  for  money  paid,  the  master 
having  authority  to  obtain  supplies  of  goods  and 
money  for  the  necessary  use  of  the  ship  on  the 
credit  of  the  owner,  independently  of  the  express 
stipulation  of  the  charterparty.  Weston  v. 
Wright,  7  M.  &  W.  396 ;  10  L.  J.,  Ex.  329. 

A  chartered  ship  at  her  outward  port  being  in 
want  of  money  for  her  necessary  disbursements, 
a  merchant  there  being  shewn  the  charterparty, 
by  which  the  freighter  covenanted  to  furnish 
what  money  might  be  required  for  the  necessary 
disbursements  of  the  ship,  advanced  the  requisite 
sum  to  the  master,  and  took  a  bill  of  exchange 
drawn  by  him  for  the  amount  upon  the  freighter : 
— Held,  that,  on  this  bill  being  dishonoured  by 
the  freighter,  the  owner  of  the  ship  was  not  liable 
for  any  part  of  the  money  advanced.  Harber  v. 
Brotkerjftone,  4  Camp.  254.  See  aUo  eases,  post, 
cols.  293,  411. 

Where  Solvent  Agentt  Appointed.]  —  The 
master  of  a  ship  has  no  power  to  pleidge  the 
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owner's  credit  for  requisite  supplies  to  her  in  a 
foreign  port  at  which  a  solvent  agent  for  her 
has  been  appointed ;  and  a  ship  chandler  who, 
in  ignorance  of  there  being  an  agent  at  the 
port,  furnishes  goods  or  advances  money  for  the 
ship's  use  upon  an  order  given  by  the  master 
without  the  owner's  authority,  cannot  recover 
the  price  of  the  goods  or  the  amount  of  the  loan 
from  the  owner,  if  at  the  time  of  supplying  the 
goods  or  advancing  the  money  he  had  the  means 
of  knowing  that  an  agent  able  and  willing  to 
furnish  what  was  requisite  for  the  ship  had  been 
appointed  by  the  owner  to  act  at  the  foreign 
port.  Ounn  v.  Roberts,  43  L.  J.,  C.  P.  233  ;  L.  R. 
9  C.  P.  331  ;  30  L.  T.  424 ;  22  W.  R.  652  ;  2 
Asp.  M.  C.  250. 

Abandonment  to  Underwritera.] — The  owner 
is  liable  for  stores  and  necessaries  supplied  by 
the  order  of  the  supercargo,  after  the  detention 
and  liberation  of  the  vessel  by  a  foreign  power, 
although  the  supplies  are  afforded  after  an  aban- 
donment by  the  owner  to  the  underwriters. 
Mitchell  V.  Qlennie,  1  Stark.  230 ;  18  R.  R.  765. 

Biabnrsementt  —  AdTanoea  for — Bills  dii- 
hononred — ^liability  of  Ownon  and  Kaster.] — 

Ship-brokers  made  disbursements  for  a  German 
ship  and  took  bills  for  the  amount  drawn  by 
the  master  on  the  owners,  which  were  returned 
unaccepted.  The  brokers  sued  the  master  in 
Germany  on  the  bills  but  failed  on  a  technical  plea. 
They  then  sued  the  owners  in  Scotland  on  the 
debt ;  plea,  that  by  electing  to  sue  the  master 
the  brokers  were  barred  from  suing  the  owners  : 
— Held,  that  not  having  obtained  judgment,  the 
brokers  were  not  barred.  Meier  v.  KUchen' 
meister,  8  Ct.  of  Sess.  Ca.  (4th  scr.)  642. 

Ownera'  Liability— Bond  on  Freight— Xaiter.] 
— It  was  agreed  by  charterparty  that  disburse- 
ments at  the  port  of  loading  should  be  advanced 
by  charterers'  agents  on  account  of  freight. 
The  agents  refused  to  make  the  advances  without 
a  bond  on  the  ship.  The  master  gave  an  obliga- 
tion on  the  freight : — Held,  that  the  master  had 
power  to  give  such  obligation,  and  that  the  ship- 
owners were  liable  to  the  charterers'  agents  for 
their  advances.  Brvn  v.  Parret,  6  Ct.  of  Sess. 
Cas.  (3rd  ser.)  577. 

Bill  drawn  by  Matter  on  Owner  for  AdTanoea 
— Advanoe  Freight.] — See  North  Western  Bank 
V.  Bjomstrom,  XI 11.  Fbbioht,  post,  col.  413. 

See  also  as  to  liability  of  owners  for  neces- 
saries, XXVI.  Admibality  Law  and  Pit  actio  u, 
19.  Necessaries,  post,  cols.  960,  seq. 


b.  Liability  of  Part  Owners. 

An  express  authority  is  necessary  from  a  part 
owner  to  the  ship's  husband  to  order  works  not 
necessary  as  repairs  ;  but  such  authority  once 
given  cannot  be  revoked  after  it  has  been  acted 
upon,  and  it  is  for  the  part  owner,  when  sued  for 
contribution,  to  prove  that  it  was  revoked  before 
the  works  were  commenced,  or  a  contract  for 
them  entered  into.  Chappell  v.  Bray,  6  H.  &  N. 
145;  30  L.  J.,  Ex.  24  ;  3L.T.278;  9W.K.17. 

A.  and  B.  being  joint  owners  of  a  ship,  A. 
conveyed  his  moiety  to  B. ;  but  in  the  bill  of  sale 
the  certificate  of  registry  was  not  truly  recited  ; 
B.  took  possession,  and  afterwards  mortgaged  the 
whole  ship  to  A.,  who  did  not  take  possession  ; 
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then  B.  ordered  C,  to  repair  the  ship  ;  afterwards 
B.  conveyed  one  half  of  the  ship  to  A.,  and  the 
other  to  D. : — Held,  that  the  first  bill  of  sale  was 
an  absolute  nullity  under  26  Geo.  3,  c.  60,  s.  17, 
and  that  A.  was  liable  to  C.  for  the  repairs  of 
the  ship  in  an  action  for  work  and  labour  brought 
by  C. :  A.  not  having  pleaded  in  abatement  that 
B.  ought  also  to  have  been  sued.  Warterdell  v. 
Dalfi,  7  Term  Rep.  306.  See  Sutton  v.  Buck,  2 
Taant.  302  :  11  R.  R.  685,  687. 

The  defendant,  a  part  owner  of  a  ship  jointly 
with  L.,  contracted  to  sell  his  share  in  the  ship 
to  L.,  but  which  contract  afterwards  went  off, 
no  price  having  been  agreed  on.  Between  the 
time  of  making  such  contract  and  its  going  off, 
L.,  without  the  authority  of  the  owner,  sent  the 
ship  to  the  plaintiff's  dock  to  be  repaired.  The 
defendant  shortly  after  the  repairs  had  been 
begun,  and  before  the  contract  for  sale  had  gone 
off,  gave  express  notice  to  the  plaintiff  that  he 
would  not  be  responsible: — Held,  that  as  there 
was  no  evidence  of  the  plaintiff  having  ever 
before  repaired  the  ship  on  the  joint  credit  of  the 
defendant  and  L.,  or  of  the  defendant  having 
held  out  L.  as  his  agent  for  such  purpose,  the 
authority  to  contract  for  repairs,  which  the 
mere  fact  of  being  part  owner  would  imply, 
was  rebutted  by  the  circumstances,  and  the 
defendant  was  not  liable  to  the  plaintiff  for 
such  repaint.  Brodie  v.  Howard,  17  C.  B.  109  ; 
25  L.  J.,  C.  P.  57  ;  1  Jur.  (N.8.)  1209. 

One  part  owner  of  a  ship  assigned  his  share  to 
the  defendant  in  trust  to  sell,  and  with  the  pro- 
ceeds to  repay  himself  money  advanced  and 
expenses,  and  to  pay  over  any  residue  to  the  part 
owner.  In  the  indorsement  on  the  certificate 
of  registry  no  statement  was  made  according  to 
4  Geo.  4,  c.  41,  s.  43.  The  defendant  never  inter- 
fered with  the  ship,  and  the  part  owner  continued 
to  act  as  hasband : — Held,  first,  that  the  defen- 
dant was  not  liable  for  goods  supplied  by  the 
part  owner's  orders,  it  not  appearing  he  had  the 
defendant's  authority,  either  express  or  implied, 
to  give  those  orders.  Briggt  v.  Wilkituon,  7 
B.  &  C.  30  ;  9  D.  &  R.  871  ;  5  L.  J.  (0.8.)  K.  B. 
349. 

A  part  owner  who  orders  supplies  on  his  own 
account  without  mentioning  any  co-part  owners, 
cannot  plead  in  abatement  that  they  are  co-part 
owners,  who  ought  to  have  been  joined,  the 
plaintiff  being  ignorant  that  there  were  other 
part  owners.  Baldiuty  v.  Ritchie,  1  Stark.  338. 
And  see  Afullett  v.  Book,  M.  ac  M.  88  ;  31  R.  R. 
716. 

Part  owner  of  a  ship  in  the  East  India  Com- 
pany's service  is  liable  to  pay  the  bills  of  the 
tradesmen  employed  by  the  husband  of  the  said 
ship  in  fitting  her  out.  TuUon  v.  Hallett,  Ambl. 
269. 

In  chancery  part  owners  held  liable  for  goods 
supplied  upon  the  master's  order  in  proportion 
to  their  shares.  Speerman  v.  Degrate,  2  Vem. 
643,  supra,  col.  61. 

An  agreement  between  A.,  the  owner  of  a 
lighter,  and  B.,  a  lighterman,  that  B.  shall  work 
her,  and  that  A.  and  B.  shall  share  the  net  profits, 
constitutes  a  partnership,  and  B.  as  well  as  A.  is 
liable  for  repairs  to  the  lighter.  Dry  v.  Boswell, 
1  Camp.  329. 

The  doctrine  that  part  owners  of  a  ship  are 
partners  and  liable  in  solido  for  goods  supplied 
and  repairs  done  to  the  ship  {Doddington  v. 
Hallett,  1  Ves.  Sen.  496),  overruled,  jtee  (per  Lord 
Eldon)  Young,  Ex  parte,  2  V.  &  B.  242  ;  2  Rose, 
78,  n. ;  Oreen  v.  Briggt,  ante,  coL  44. 


Two  firms,  S.  k  Co.  and  W.  &  Co.,  were  joint 
owners  of  a  ship.  W.  ordered  goods  for  the  ship 
from  P.,  who  supplied  the  goods  not  knowing 
that  S.  were  part  owners.  About  the  same  time 
W.  k,  Co.  were  registered  as  sole  owners,  after 
which  W.  &  Co.  in  their  accounts  gave  credit 
to  S.  &  Co.  for  payment  in  discharge  of  P.'s 
demand,  assumed  to  have  been,  but  not  actually 
made  by  P.  P.  sued  W.  &  Co.  for  the  price  of 
the  goods : — Held,  that  W.  &  Co.  were  liable. 
Perrott  v.  Willis,  9  Ir.  C.  L.  R.  338. 

B.,  the  registered  owner,  contracted  to  sell  A. 
a  moiety  of  the  ship,  payment  to  be  half  in  cash 
and  half  by  bill.  A.  paid  no  cash,  and  sent  B. 
his  acceptance  for  half  the  price.  Eventually 
B.  transferred  to  A.  one  fourth  of  the  ship.  Dur- 
ing this  transaction  C.  supplied  goods  to  the 
ship : — Held,  that  the  contract  not  being  com- 
pleted at  the  date  of  the  supply,  the  estate  of 
B.,  who  was  an  arranging  trader,  was  not  liable. 
An  Arranging  Trader,  In  re,  Ir.  R.  1  Eq.  216. 

Necessaries  supplied  to  foreign  ship  in  England 
on  order  of  part  owner  do  not  create  a  maritime 
lien.    The  Heinrich  Bjom,  post,  col.  966. 

Liability  of  a  part  owner  who  has  directed  bis 
co-owners  not  to  repair.  See  Gleadon  v.  Tinckler, 
ante,  col.  62. 

Liability  of  co-owner  for  repairs  on  order  of 
managing  co-owner.  See  Steele  v.  Dixon,  ante, 
col.  62. 

o.  In  other  Oasea. 

XainteiiA&oe  of  Bailori  injured.]  —  Several 
sailors  on  board  a  merchant  vessel  having  met 
with  a  serious  accident  i>i  weighing  the  vessel's 
anchor,  were  taken  on  shore  by  the  captain  to 
the  plaintiff's,  a  public-house,  the  captain  telling 
the  plHintiff  that  the  owner  of  the  vessel  would 
pay  for  what  the  sailors  had.  The  captain 
immediately  afterwards  hired  some  fresh  hands, 
and  proceeded  on  the  voyage.  At  the  time  the 
sailors  were  intrusted  to  the  care  of  the  plaintiff, 
there  was  no  probability  that  they  would  be  able 
to  resume  their  duties  for  that  voyage,  and  they 
remained  at  his  house  for  several  weeks.  In  an 
action  against  the  owner  of  the  vessel  for  food 
and  medicine  supplied  to  the  sailors : — Held, 
that  as  the  matters  supplied  were  not  necessary 
for  the  due  prosecution  of  the  voyage,  the  captain 
had  no  authority  to  pledge  the  owner's  credit, 
and  consequently  that  the  latter  was  not  liable. 
Organ  v.  Brodie,  10  Ex.  449  ;  3  C.  L.  R.  61  ;  24 
L.  J.,  Ex.  70;  3  W.R.  13. 

Bill  drawn  by  Kaiter  on  Third  Party.] — 
There  is  no  implied  undertaking  on  the  part  of 
the  owner  of  a  ship  that  a  bill  of  exchange 
drawn  by  the  master  on  a  third  person  for  money 
advanced  for  the  use  of  the  ship  abroad  should 
be  honoured.  Uarher  v.  Brotherttone,  4  Camp. 
264. 

Xoney  lent  to  Matter  to  buy  Cargo.] — ^Where 
shipowners  have  had  the  benefit  of  money 
borrowed  by  the  master  without  authority 
abroad,  and  expended  by  him  in  purchasing 
the  cargo,  the  caniage  of  which  was  the  main 
purpose  of  the  voyage,  they  are  liable  to  repay 
the  money  advanced ;  but  the  lender  has  no 
lien  on  the  cargo.  Ashmall  v.  Wood,  3  Jur. 
(N.8.)  232  ;  5  W.R.  397. 

Sxpenee  of  Pumping  Ship  in  ]>ock.] — Ship- 
owner held  liable  for  expense  of  pumping  and 
lightering  his  ship  which  was  so  leaky  that  she 
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ooold  not  wiiit  her  turn  for  unloading  in  dock. 
Blackttt  ▼.  Smith,  12  East,  518. 

Izpenae  of  removing  Banken  Yefiel — Owner 
not  Liable — Dublin  Port  and  Harbonn  Act, 
1868  (88  ft  83  Viet.  o.  e.),  ■•  96.]— Sect.  96  of 
32  &  33  Vict.  c.  c,  which  enables  the  harbour 
niikster  of  Dublin  to  remove  sunken  wrecks,  and 
provides  that  the  owner  shall  repay  the  expense, 
giving  power  to  the  harbour  master  to  detain 
and  sell  the  wreck,  does  not  impose  a  personal 
liability  on  the  owner  of  the  wreck,  where  the 
vessel  was  sunk  by  act  of  God,  or  by  the 
negligence  of  a  person  for  whom  the  owner  is 
not  responsible.  Tlie  IJdith,  11  L.  R.,  Ir.  270. 
And  tee  eases,  post,  cols.  893,  seq. 

Adoption  of  Aota  of  Xaiter.  ] —  Where,  on 
account  of  the  impossibility  of  continuing  the 
voyage,  the  master  would  under  ordinary  cir- 
cumstances be  the  agent  of  the  cargo  owner, 
and  all  parties  concerned,  the  owners  may  by 
their  subsequent  conduct  adopt  him  their  sole 
agent  so  as  to  be  bound  by  his  acts.  Fleming  v. 
Smith,  I  H.  L.  Gas.  613. 

Banioming  Ship.] — Money  lent  for  the  pur- 
pose of  enabling  the  owner  of  a  ship  captured  by 
the  enemy  to  ransom  her,  contrary  to  45  Geo.  3, 
c.  72,  cannot  be  recovered.  Webb  v.  Brooke, 
3  Taunt.  6. 

Bansoniing  a  ship  from  the  enemy  does  not 
enable  the  alien  enemy  to  sue  on  the  ransom  bill. 
Anthon  v.  Fisher,  3  Dougl.  166  ;  Cornu  v.  Blaek- 
hume,  2  DougL  641.  Aliter,  JRicord  v.  Betten- 
ham,  3  Burr.  1734,  where  peace  having  been 
made  the  point  was  not  considered.  (Ransom 
now  illegal  by  22  Geo.  3,  c.  25.) 

A  promise  by  the  master  on  behalf  of  his  owners 
that  one  of  the  seamen  who  went  as  a  hostage  to 
ransom  the  ship  should  be  paid  monthly  wages  is 
binding  on  the  owners,  although  they  abandon 
ship  and  cargo.     Yates  v.  Hall,  1  Term  Rep.  73. 

Power  of  Maiter  to  bind  Shipowner.] — See 
Y.  Master,  post,  cols.  83,  seq. 

6.  Liability  and  Rights  in  Tort. 

a.  Injury  Caused  by  or  to  Ship. 

See  also  XX.  Collision,  3.  Liability. 

Iigariee  to  Sea-wall — Delay  in  Breaking  np  lo 
at  to  save  Cargo.] — ^A  vessel  being  driven  upon 
a  sea-wall  beoime  a  wreck,  and  could  not  be 
removed  otherwise  than  by  breaking  her  up. 
Valuable  property  was  on  board  which  would 
have  been  lost  if  she  had  been  immediately 
broken  up.  The  owners  of  the  vessel  removed 
the  property  with  reasonable  speed,  and  then 
broke  up  the  vessel.  During  the  period  which 
elapsed  between  the  time  when  she  could  have 
been  first  broken  up  and  the  time  when  she 
was  broken  up  in  fact,  damage  was  done  by  the 
vessel  to  the  sea-wall  on  which  she  lay  : — Held 
(assuming  the  owners  not  to  have  been  guilty  of 
any  negligence),  that  they,  although  remaining 
in  possession,  were  only  bound  to  use  reasonable 
care  and  diligence  in  preventing  the  ship  from 
damaging  the  sea-wall,  and  were  entitled  to 
remove  the  property  on  board  before  breaking 
her  up,  and  that  having  done  so  with  reasonable 
speed   they   were  not    liable.    Romney   Manh 


(Bailifs  of)  v.  TViaiiy  Uovse  Corporation^  41 
L.  J.,  Ex.  106  ;  L.  R.  7  Ex.  247  ;  20  W.  R.  962 
—Ex.  Ch. 

The  vessel,  owing  to  the  negligence  of  their 
servants,  struck  on  a  sandbank,  and  becoming 
from  that  cause  unmanageable,  was  driven  by 
the  wind  and  tide  upon  a  sea-wall,  which  it 
damaged  : — Held,  that  the  owners  of  the  vessel 
were  liable  for  the  damages  so  caused.    lb. 

Where  Yefiel  Let  to  Xatter.]— The  owner 
of  a  ship,  who,  by  a  verbal  agi*eement,  gives 
up  all  control  over  her  to  the  captain,  but 
retains  a  right  to  one  third  of  the  net  profits, 
and  is  subsequently  to  the  agreement  registered 
as  managing  owner  under  the  Merchant  Shipping 
Act,  1875,  is  liable  for  the  negligent  management 
of  the  vessel  by  the  captain,  although  occurring 
during  her  employment  under  a  charterparty  of 
which  the  owner  knew  nothing.  Steel  v.  Lester, 
47  L.  J.,  C.  P.  43  ;  3  C.  P.  D.  121  ;  37  L.  T.  642 ; 
26  W.  R.  212  ;  3  Asp.  M.  C.  537. 

A  sloop  was  navigated  under  a  verbal  agree- 
ment betweei;!  Lester,  the  managing  owner, 
registered  according  to  the  Merchant  Shipping 
Act,  1875,  and  Lilee,  the  captain,  by  which,  on 
condition  that  Lester  should  have  one  third  of 
the  net  profits,  accounts  of  which  were  to  be 
rendered  to  him  by  the  captain  from  time  to 
time,  he  was  at  liberty  to  go  to  any  port,  and 
take  or  refuse  any  cargo  he  chose,  and  was  also 
to  hire  and  pay  the  crew  and  supply  the  stores, 
Lester  having  no  control  over  the  vessel.  While 
discharging  cargo  under  a  charter  made  by  the 
captain,  "  for  and  on  behalf  of  the  owner,"  the 
vessel,  through  the  negligence  of  tbe  captain, 
broke  loose  from  her  moorings  and  damaged  the 
wharf  of  the  plaintiff,  who  brought  an  action 
against  Lester  and  Lilee  : — Held,  that  the  agree- 
ment did  not  amount  to  a  demise  of  the  vessel, 
and  whatever  was  the  precise  relationship  thereby 
created  between  them  inter  se,  I^ester  was  respon- 
sible to  the  public  for  the  negligence  of  Lilee, 
and,  therefore,  both  were  liable  to  the  action. 
lb.    See  also  Jf'Ghee  v.  Anderson,  infra,  col.  72. 

Vie  major— Is  jury  to  Pier.]— A  vessel  was 
driven  ashore  by  a  violent  storm,  and  after 
having  been  abandoned  was  forced  by  the  win<l 
and  waves  against  a  pier,  whereby  serious 
damage  was  occasioned  : — Held,  that  the  owners 
of  the  ship  were  not  liable  under  s.  74  of  the 
Harbours,  Docks  and  Pier^  Act,  1847.  Wear  Birer 
Commixshners  v,  Adamsmi,  47  L.  J.,  Q.  B.  193  ; 
2  App.  Cas.  743 ;  37  L.  T.  543  ;  26  W.  R.  217— 
H.  L. 

Injury  to  Submarine  Telegraph  Cable  by 
Anchor.] — A  ship  cast  anchor  near  the  South 
Foreland.  Her  anchor  got  foul  of  a  submarine 
telegraph  cable.  The  crew  heaved  up  the  anchor 
to  tbe  water's  edge,  and  the  cable  came  up 
entangled  with  it.  In  order  to  free  the  anchor 
from  the  cable  the  mate  of  the  ship,  acting  under 
the  direction  of  the  master,  cut  the  cable  in  two 
with  a  hatchet.  By  the  exercise  of  ordinary 
nautical  skill  the  anchor  might  have  been  freed 
from  the  cable  by  the  crew  without  cutting  the 
cable  : — Held,  that  the  court  had  jurisdiction  to 
entertain  an  action  instituted  by  the  owners  of 
the  cable  against  the  ship  for  the  damage  done 
to  the  cable,  and  that  the  owners  of  the  tele- 
graph cable  were  entitled  to  judgment.  The 
Clara  KUlam,  39  L.  J.,  Adm.  .50 ;  L.  R.  3  A.  &  E. 
161  ;  23  L.  T.  27 ;  19  W.  R.  23. 

3—2 
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Inivaj  te  Diver.J — Where  a  diver,  while 
employed  in  diving  in  a  naviguble  river  within 
the  body  of  a  county,  was  injured  by  the  paddle- 
wheel  of  a  steamship,  and  instituted  a  cause  of 
damage  against  the  steamship  in  the  court  of 
admiralty  for  the  recovery  of  damages  in  I'^pect 
of  the  personal  injuries  he  sustained :  —  Held, 
that  the  24  Vict.  c.  10,  s.  7,  gave  the  court  of 
admiralty  jurisdiction,  llw  Sylph ^  37  L.  J., 
Adm.  14  ;  L.  R.  2  A.  &  E.  24 ;  17  L.  T.  519. 

Obftrnotion  to  HaTigable  Creek.] — The  defen- 
dant with  his  barges  obstructed  a  public 
navigable  creek,  whereby  the  plaintijS  navi- 
gating his  barges  therein  was  put  to  expense  in 
having  to  unload  his  goods  and  carry  them  over 
land  : — Held,  that  this  was  special  damage  for 
which  the  plaintiff  could  recover  in  an  action  on 
the  case.  Boge  v.  Miles,  4  M.  &  S.  101 ;  16  R.  R. 
405. 

Dama^  to  Dolphin.] — A  steamship,  without 
negligence,  came  into  contact  with  a  mooring 
dolphin,  which  fell  over  under  the  pressure : — 
Held,  in  admiralty,  that  the  dolphin  being 
erected  for  the  purpose  of  receiving  the  pressure 
of  ships  in  the  ordinary  course  of  navigation, 
the  owners  of  it  could  not  recover.  Tfi^  Albert 
Edward,  44  L.  J.,  Adm.  49  ;  24  W.  R.  179. 

Damage  by  Lieenied  Watermen  in  Thamei.] 

— The  owner  of  a  barge  on  the  Thames  required 
by  law  to  be  navigated  by  licensed  watermen 
is  liable  for  damage  done  by  her,  although  the 
licensed  watermen  have  a  monopoly  of  the 
navigation.  Martin  v.  Temperley,  4  Q.  B.  298  ; 
3  G.  &  D.  497  ;  12  L.  J.,  Q.  B.  129  ;  7  Jur.  160. 

Damage  by  Sunken  Ship.] — The  owner  of  a 
vessel  sunk  in  a  public  navigable  river,  so  long  as 
he  remains  in  possession  is  bound  to  take  reason- 
able precautions  that  other  vesst'ls  are  not  injured 
by  striking  on  it :  and  this  duty  may  be  trans- 
ferred with  the  possession  of  the  sunken  ship  ;  on 
abandonment  of  the  wreck  the  obligation  ceases. 
WhUe  V.  CrUfp,  10  Ex.  312;  23  L.  J.,  Ex. 
317. 

Duty  to  Buoy.] — There  is  no  duty  in  the 

owner  of  a  ship  sunk  without  his  fault  to  mark 
her  with  a  buoy.    Brown  v.  Mallttt,  5  C.  B.  599. 

The  owner  of  a  vessel  sunk  in  a  navigable 
channel  is  bound  to  place  a  buoy  over  it.  liar- 
viond  V.  PeamoH,  1  Camp.  515. 

Indietment  for  Obitmetion  by.] — An  indict- 
ment cannot  be  maintained  against  the  owner  of 
a  vessel  sunk  by  accident  or  misfortune  in  a 
navigable  river  for  not  removing  the  wreck.  Rex 
T.  Watts,  2  Esp.  675  ;  5  R.  R.  766. 

Damage  by  Unbuoyed  Anchor.] — Declaration 
for  damage  done  to  plaintiffs'  ship  by  defendants' 
anchor  unbuoyed  in  a  river,  without  shewing  how 
it  got  there,  bad.  Hancock  v.  York,  Newcastle 
and  Berwick  Ry.,  10  C.  B.  348. 

See  also,  infra,  cols.  721,  890,  seq.,  as  to  sunken 
ships. 

Szpenee  of  Bailing  Wreoke.]— As  to  liability 
of  owners  for  expense  of  raising  wrecks,  see  The 
Crystal,  and  cases  infra,  coL  993. 

Ship  damaged  during  Arreatment.] — In  an 
issue  whether  a  foreign  ship  arrested  and  taken 
from  her  anchorage  was  injured  by  the  negligence 
of  the  defenders  it  is  immaterial  whether  the 


damage  occurred  before  or  after  the  arrestment. 
Peterson  v  M^Llean,  6  Ct.  of  Sess.  Cas.  (3rd  ser.) 
218. 

Damage  to  Telegraph  Cable.]— A  ship  let  go 
her  anchor  so  as  to  foul  and  damage  a  telegraph 
cable  lying  at  the  bottom  of  the  sea  : — Held,  that 
whether  the  damage  was  done  within  or  without 
the  three-mile  limit  from  British  shores,  the  action 
would  lie.  Subm-firine  Telegraph  Co.  v.  Dickson^ 
33  L.  J.,  C.  P.  139. 

Ship  worked  by  one  Part  Owner — liability  of 
the  Other.] — A.  and  S.  were  part  owners  of  a  ship. 
A.  worked  the  ship,  paying  all  expenses  and 
managing  her  entirely  himself.  A.  took  two  thirds 
of  her  gross  earnings  and  S.  the  remaining  one 
third  : — Held,  that  S.  was  not  a  partner  with  A. 
so  as  to  render  him  liable  for  injury  to  the  plain- 
tiff*s  horses  by  a  piece  of  timber  let  fall  upon 
them  whilst  unloading  the  ship.  Burnard  v. 
Aaron,  31  L.  J.,  C.  P.  334. 

Damage  by  Foreign  Ship—Loes  of  Life.] — Sect. 
527  of  the  Merchant  Shipping  Act,  1854  (17&18 
Vict.  c.  104),  which  gives  a  remedy  in  certain 
cases  against  the  owner  of  a  foreign  ship  for 
damage  done  to  a  British  subject  in  any  part  of 
the  world,  is  confined  to  damage  to  proi>erty,  and 
does  not  extend  to  injury  to  the  person.  Harris 
V.  Owners  of  the  Franconia,  46  L.  J.,  C.  P.  363  ; 
2  C.  P.  D.  173. 

WilAU  Act  of  Crew— LUbiUty-FUhing  Boat 
worked  * '  on  Deal  "—Crew  cutting  Hett  adrift.  ]— 

The  owner  of  a  fishing  boat  let  out "  on  deal " 
held  liable  for  loss  of  nets  of  a  stranger  cut  adrift 
by  the  crew  to  save  their  own.  M *  Gfiee  v.  Ander^ 
son,  22  Ct.  of  Sess.  Cas.  (4th  ser.)  274. 

Colliaion— Liability  tQiT,]—See  tit.  Collision^ 
infra. 

Wrongful  Arreat — Of  Seaman  by  Xaater — Lia- 
biUty  of  Owner— 17  ft  18  Vict.  c.  104,  a.  846.]— 

A  shipowner  is  not  liable  for  a  misuse  by  the 
master  of  the  power  to  arrest  a  deserting  seaman 
under  the  above  enactment.  O'Neil  v.  Rankin^ 
11  Ct.  of  Sess.  Cas.  (3ixl  ser.)  538. 

Of  Paiaenger.  ] — See  Lu  ndie  v.  Machrayne, 

infra,  col.  79. 

Sea  TiaheriM  Act,  18SS,  Sched.  Art.  ZIX. — 
Damage  to  Long  Linei  by  Trawler.  J — The  crew  of 
a  fishing  boat  shot  their  long  lines  at  sea  near  a 
buoy  round  which  two  trawlers  were  fishing 
within  a  radius  of  a  mile.  The  crew  of  the  trawler 
could  have  seen  that  the  lines  were  being  shot,  it 
being  daylight ;  they  trawled  over  the  lines  and 
injured  them  : — Held,  that  the  trawler  was  liable, 
and  that  she  had  no  exclusive  right  to  the  fishing 
round  the  buoy.  Mas&n  v.  Nicholson,  20  Ct.  of 
Sess.  Cas.  (4th  ser.)  176. 

Shipowner  and  StoTodore  joint  Wrong-doera 
—  Bight   to    Contribution  —  Damagea.  ]  —  The 

relatives  of  a  man  killed  by  the  negligent  use  of 
improper  tackle  in  unloading  a  ship,  sued  the 
ship's  owner  and  the  stevedore,  and  got  a  decree 
against  them  jointly  and  severally  for  the  whole 
amount  of  damages  and  costs.  The  shipowner 
paid  the  whole  sum  and  took  an  assignment  of 
the  decree,  and  sued  the  stevedore  for  contribu- 
tion.   The  stevedore  refused  to  pay  his  moiety 
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upon  the  ground  that  he  and  the  shipowner  were 
joint  wrong-doers : — Held,  that  thesteveclore  was 
liable,  the  foundation  of  the  claim  being  the  civil 
debt  created  by  the  judgment.  Palmer  v.  Wickf 
[1894]  App.  Cas.  318— H.  L.  (Sc.) 

b.  Injury  to  Crew. 

Sen  also  VI.  SEAMEN,  infra. 

SxpeuM  of  earing  Beaman  injured— Shipowner 
lUble— 17  ft  18  Tiet.  o.  104,  ••.  888,  889.]— 

InjuiT*  received  by  a  seaman  by  a  sea  striking  the 
ship  and  making  her  a  complete  wreck  is  "  an 
injury  received  in  the  service  of  the  ship  to  which 
he  belongs*" ;  and  the  shipowner  is  liable  for  the 
expense  of  curing  them.  Lord  Advocate  v.  GrarU^ 
1  Ct.  of  Sess.  Cas.  (4th  ser.)  447  ;  32  L.  T.  287. 

Volenti  non  ilt  ii^nria.] — The  common  law 
rule  that  a  servant  working  in  the  face  of  known 
danger  cannot  claim  damages  from  his  master 
does  not  apply  to  seamen  on  board  ship.  Roth- 
well  T.  Hutckifuon^  13  Ct.  of  Sess.  Cas.  (4th  ser.) 
463. 

Shipowner  and  Steyedore  joint  Wrong-doen — 
Gontrihution.] — See  Palmer  v.  Wicky  supra. 

SoAworthineii  of  Ship  —  Negligent  Uie  of 
Applinneee.]— &0  cases  tit,  Ukseawobthikess, 
infra. 

Liability  to  Seaman  for  Hegligenee  of  Captain.  ] 
—The  shipowner  is  not  responsible  for  injury  to 
or  death  of  seaman  by  the  negligence  of  the 
master.  Hedley  v.  Pinlmey  Sf  SoiU  Steamship 
Co,,  63  L.  J.,  Q.  B.  419;  [18941  A.  C.  222;  70 
L.  t.  630 ;  42  W.  R.  497  ;  7  Asp.  M.  C.  13«>— H.  L. 
(£.)  Not  following  Ramsey  v.  QuiiL,  Ir.  Rep. 
L.  R.  10  C.  L.  322  ;  infra,  col.  726. 

Xaster  and  Servant — Common  Employment — 
Shipowner  and  Stevedore— Injury  to  Seaman.] 
— Where  a  stevedore  had  contracted  to  discharge 
a  vessel  for  a  lump  sum,  the  fact  that  the  master 
of  the  vessel  had  some  control  over  the  dis- 
charging held  not  to  make  the  servants  of  the 
stevedore  the  servants  of  the  shipowner,  so  as  to 
free  the  stevedore  from  liability  for  injury  to  one 
of  the  seamen  by  their  negligence.  Cameron  v. 
XystroM,  62  L.  J.,  P.  C.  8.5 ;  [1898]  A.  C.  308 ;  1 
R.  362  ;  48  L.  T.  772 ;  7  Asp.  M.  C.  320— P.  C. 

Xaintenanee  of  Injured  Seaman.] — See  Organ 
V.  Bradie,  supra,  col.  68. 

Compnlflory  Pilot — Injury  to— Common  Em- 
ployment.]— See  Smith  v.  Steele,  infra,  col.  145. 


o.  TJnseawortliineas — Orerloadlnir. 

Duty  of  Shipowner  to  Crew— **  Seaworthy  for 
the  Voyage."] — The  words  "seaworthy  for  the 
voyage"  in  8.0  of  the  Merchant  Shipping  Act, 
1876,  mean  that  the  ship  must  be  "  in  a  fit  state 
as  to  repairs,  equipment  and  crew,  and  •  in  all 
other  respects,  to  encounter  ordinary  perils  of 
the  Toyage."  They  do  not  include  "a  neglect 
properly  to  use  the  appliances  on  board  a  vessel 
well  e()uipped  and  furnished."  Dixon  t.  Sadler 
(6  M.  &  W.  406)  approved.  Hedley  v.  Pinkney 
>  Son^  Steamship  Co,,  63  L.  J.,  Q.  B.  419  ; 
[1894]  A.  C.  222  ;  6  R.  106;  70  L.  T.  630  ;  42 
W.  R.  497  ;  7  Asp.  M.  C.  483— H.  L.  (E.) 


Carriage  of  Chrain— Shiffcing-boarda— Feedera.] 
— A  ship  having  two  decks  and  loaded  with  a 
cargo  of  barley  in'  bulk  at  a  port  in  the  Me<li- 
terranean  must,  upon  the  proper  construction 
of  s.  4,  sub-s.  (c),  of  the  Merchant  Shipping 
(Carriage  of  Grain)  Act,  1880,  and  the  Boaid  of 
Trade  Regulations  of  August,  1881,  be  provided 
with  shifting-boards  in  the  lower  hold.  By 
paragraph  4  (J)  of  these  regulations — which 
directs  that  feeders  shall  be  fitted  to  feed  the 
grain  carried  in  the  between-decks,  such  feeders 
to  contain  not  less  than  2  per  cent,  of  the  com- 
partments they  feed — it  is  intendeil  that  the 
feeders  feeding  the  grain  carried  in  the  between- 
decks  shall  contain  not  less  than  2  per  cent,  of 
the  grain  in  the  compartments  in  the  between- 
decl^  which  they  feed,  and  of  the  grain  in  the 
hold  below  which  is  fed  by  such  compartments. 
The  Rothhury,  57  L.  J.,  Adm.  99  ;  13  P.  D.  119  ; 
59  L.  T.  672  ;  37  W.  R.  158  ;  6  Asp.  M.  C.  382. 

Timber— ExeeaiiTe  Book  Cargo — Merchant 
Shipping  Act,  1894,  i.  461.]— See  Morris  v. 
TJiormodsen,  60  J.  P.  644,  infra,  col.  603. 


6.  Liability  as  Carrier. 
a.  Ax>art  troja  Contract. 

Contract  to  carry  Ooodc  at  Through  Bate — 
Damage  by  Peril  of  the  Sea.]— The  defendant 
undertook  to  carry  the  plaintifTs  wool,  partly 
by  sea  and  partly  by  land,  at  an  agreed  through 
rate  per  ton  including  insurance.  The  insur- 
ance was  effected  by  the  defendant  through  his 
own  brokers  at  an  amount  per  bale  which  was 
in  accordance  with  directions  given  by  the 
plaintiff.  There  was  no  bill  of  lading  or  any 
stipulation  as  to  excepted  perils  of  the  sea. 
The  wool  was  damaged  by  sea-water  in  the 
course  of  the  carriage  by  sea : — Held,  that  the 
defendant  was  liable  for  the  damage  sustained, 
inasmuch  as  he  had  undertaken  the  duty  of  a 
common  carrier,  and  bad  neither  expressly  nor 
impliedly  limited  his  liability  as  a  common 
carrier,  and  also  that  he  had  effected  the  insur- 
ance on  the  wool,  not  as  agent  for  the  plaintiff, 
but  in  oixler  to  protect  himself  against  damage 
to  or  loss  of  the  wooL  Liter  Alkali  Co.  v. 
Johnson,  infra,  followed.  Jlill  v.  Scott,  65  L.  J., 
Q.  B.  87  ;  [1896]  2  Q.  B.  713  ;  73  L.  T.  458— 
C.  A. 

Notice — Liability  limited  by.]— A  shipowner 
may  bind  the  freighter  by  notice  given  that  he 
will  not  be  liable  except  for  the  negligence  of 
his  servants.    Erans  v.  Soule,  2  M.  &  S.  1. 

Liability  of  Shipowner  ac  Common  Carrier.] 
— ^A  barge  owner  let  out  his  vessels  for  the  con- 
veyance of  goods  to  any  customers  who  applied 
to  him.  Each  voyage  was  made  under  a  separate 
agreement,  and  a  barge  was  not  let  to  more  than 
one  person  for  the  same  voyage.  He  did  not  ply 
between  any  fixed  termini,  but  the  customer 
fixed,  in  each  particular  case,  the  points  of  arrival 
and  departure.  In  an  action  against  the  barge 
owner  by  a  hirer  for  not  safely  and  securely 
carrying  his  goods  : — Held,  that  in  exercising 
this  employment  he  had  incurred  the  liability  of 
a  common  carrier,  and  was  liable  though  the 
goods  were  lost  without  negligence  on  his  part. 
Liver  Alkali  Co,  v.  Johns&n,  43  L.  J.,  Ex.  216  ; 
L.  R.  9  Ex.  338  ;  31  L.  T.  95  ;  2  Asp.  M.  C.  332 
— Ex.  Ch.     See  also  Xugent  v.  Smitfi,  infra. 
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The  barge  owner  was  not  a  common  carrier 
nor  liable  as  such,  but  was  liable  as  a  shipowner 
carrying  goods  fo*  hire  upon  the  custom  appli- 
cable to  him  as  such.     lb. 

HoTinan  on  the  Thunef.] — A  hoy  man  between 
London  and  Milton  in  Kent  held  liable  upon  the 
custom  of  the  realm  and  at  common  law  for  loss 
of  a  passenger's  portmanteau.  MicJt  v.  Kneeland, 
Hob.  17;  2  Cro.  330. 

Liabilitj  for  Theft  by  Crew.]— The  shipowner 
is  liable  for  cargo  lost  or  embezzled  by  the  negli- 
gence of  the  master.  Boucher  v.  LatosoHj  Ca. 
temp.  Hardw.  85  ;  Cun.  241. 

The  master  of  a  general  ship,  on  board  which 
goods  have  been  laden  in  the  Thames  for  a  foreign 
port,  is  liable  for  the  loss  of  them  by  robbery  in 
the  river.  Barclay  v.  Cueulla  y  Gavyu  3  Dowl. 
389 ;  citetl  1  Terra  Rep.  33,  nom.  Barclay  v. 
Heygeyia. 

Liability  for  Bobbery— Custom  of  Realm.] — 

Action  on  the  custom  of  the  realm  against  the 
master  of  a  ship  bound  from  London  to  Cadiz 
for  the  loss  of  goods  taken  from  her  by  robbers 
whilst  lying  in  the  Thames  at  Stepney  : — Held, 
that  the  master  was  liable.  Mtmte  v.  Slew  or 
Slue,  1  Vent.  190,  238  ;  2  Keb.  72, 112, 135,  866  : 
Sir  T.  Raym.  220  ;  1  Mod.  85. 

"  In  the  case  of  Morte  v.  Sleu\  supra,  if  the 
ship  had  been  robbed  at  sea  the  master  had  not 
been  answerable,  yet  he  was  chargeable  at  land  " 
— per  Holt,  C.J.  Lane  v.  Cotton,  4  Taunt.  628  ; 
12  Mod.  484. 

Damage  to  Goodi  by  Ship  itrikiiig  an  Vnbuoyed 
Wreek.] — Shipowners  are  liable  as  carriers  for 
damage  to  goods  in  their  ship,  which  was  sunk 
by  striking  on  an  anchor  of  another  ship 
negligently  left  unbuoyed : — Held,  that  they 
could  not  sue  the  goods  owner  for  the  ex])cn8es 
of  recovering  the  goods.  Trent  (or  Trent  and 
Mertcy')  Karigatimi  (^Proprietors  of^  v.  Wood,  3 
Esp.  127  ;  3  Dougl.  287. 

Pleading — ^Action  on  Custom  or  in  Aisumptit.] 

— Action  for  negligent  carriage  of  wines  by  com- 
mon carrier  from  Bristol  to  Gloucester  ;  plea,  not 
guilty  ;  issue  found  against'  defendant ;  in  error 
held  that  the  issue  was  erroneous,  the  action  being 
in  assumpsit.    Bradley  v.  Benney,  Noy,  114. 

Befoaal  to  oarry  Plaintiir — Action  against 
Shipowners  as  Common  Carriers.] — See  Bennett 
V.  Peninttula  and  Oriental  Steamboat  Co.,  6  C.  B. 
756,  infra,  col.  78. 

Loss  by  Aot  of  God.] — A  mare  on  board  a 
steamer  trading  regularly  between  London  and 
Aberdeen,  was  injured  during  bad  weather,  which 
caused  her  to  kick  and  strain  herself,  without 
negligence  on  the  part  of  the  ship^s  crew  or 
owners  : — Held,  that  the  shipowner  was  not 
liable.  Xugent  v.  Smith,  45  L.  J..  C.  P.  697  ;  1 
C.  P.  D.  423 ;  34  L.  T.  827 ;  24  W.  R.  237 ;  3 
Asp.  M.  C.  198— C.  A. 

Loss  by  act  of  God  is  loss  occasioned  by 
agency  of  nature  not  to  be  prevented  by  ordinary 
care.    lb, 

Semble,  carriers  by  sea  are  not  subject  to  the 
liabilities  of  a  common  carrier.    Ih, 

Jettison,  to  save  life.] — A  box  of  specie 

was  thrown  overboard  to  save  life  : — Held,  that 
the  barge  owner  was  not  liable ;  semble,  act  of 
God.     (irateMend  Barge  Case,  1  RoUe,  79. 


Xnat  be  immediate — Striking  on  Sunken 

Wreck.] — The  act  of  God,  to  excuse  a  ship- 
owner for  loss  of  the  goods,  must  be  immediate. 
Smith  V.  Shepherd,  Abbott  on  Shipping,  Ed.  13, 
p.  459. 

The  defendant's  ship  struck  on  a  mast  of  a 
sunken  ship  in  the  Humber,  being  on  her  passage 
from  Selby  to  Hull,  and  sank,  and  the  goods 
were  spoiled  : — Held,  that  the  shipowner  was 
liable.    lb. 


Bats.] — A  hoyman  carrying  goods  is 


insurer  against  everything  except  act  of  God  and 
the  king's  enemies,  and  is  therefore  liable  for 
damage  to  goods  by  water  let  into  the  ship 
by  a  hole  eaten  by  rats.    Dale  v.  Hall,  1  Wils. 

281.  See  also  Goff  v.  Clinhard,  cited  1  Wils. 

282,  n.  where  the  carriage  was  from  London  to 
Amsterdam. 


Hoyman— Capsising  by  Sudden  Squall.] 


— Hoyman  held  not  liable  for  upsetting  of  his  hoy 
by  a  sudden  gust  of  wind  (act  of  God).  Amies 
V.  Stephens,  1  Str.  127. 

Collision  between  Tug  and  Craft  in  Tow.] 


— Goods  on  board  a  boat  in  tow  of  a  steamer  in 
the  Solent  were  damaged  by  reason  of  the  boat 
in  tow  being  pitched  by  the  sea  upon  the  rudder 
of  the  steamer  (which  had  stopped  to  avoid 
another),  whereby  she  sprang  a  leak.  The 
defendants,  the  owners  of  the  steamer  and  tow- 
boat,  were  carrying  the  goods  as  common  carriers: 
— Held,  that  the  loss  was  not  an  act  of  God,  and 
the  defendants  were  liable.  Oakley  v.  Ports- 
ntifuth  and  Ryde  Steam  Packet  Co.,  11  Ex.  618. 


b.  Under  Contract  of  Oarriage. 

Leakage— Hotiee  at  to  Liability.] — ^Where 
carriers  by  sea  received  a  cask  of  brandy  to 
carry,  on  the  terms  that  they  should  not  be 
liable  for  any  loss  or  damage  arising  from  any 
cause  whatever  during  the  transit: — Held,  that 
they  were  not  liable,  as  common  carriers,  for  an 
injury  to  the  cask.  Phillips  v.  Edwards,  4 
H.  &  N.  813 ;  28  L.  J.,  Ex.  52. 

Owners  of  a  steam  vessel  plying  between 
London  and  Bristol,  issued  every  month  hand- 
bills of  the  times  of  their  vessels'  sailing,  and 
which  contained  a  notice  that  they  "receiver! 
goods  for  shipment  on  the  conditions  and  agree- 
ment only  that  they  are  not  liable  for  inward 
condition,  leakage  and  breakage,  and  that  they 
would  not  receive  any  goods  for  conveyance  by 
their  vessels  except  upon  the  terms  that  they 
should  not  be  responsible  for  any  loss  or  damage 
of  or  to  such  goods  from  any  cause  whatever 
during  the  voyage."  On  the  8th  March,  the 
plaintiffs,  who  bad  received  these  handbills, 
shipped  on  board  one  of  the  defendants*  vessels 
two  casks  of  brandy  to  be  carried  to  Falmouth. 
On  the  11th  March  the  shipping  broker  delivered 
to  the  plaintiffs  a  freight  note,  at  the  foot  of 
which  was  a  notice  that  the  defendants  did  not 
hold  themselves  liable  for  leakage  of  oils,  spirits 
or  other  liquids,  unless  from  bad  stowage.  In 
the  course  of  the  voyage  one  of  the  casks  of 
brandy  was  staved  in  and  nearly  all  its  contents 
lost : — Held,  that  the  notice  in  the  handbills 
constituted  Ihe  terms  of  the  contract  under 
which  the  goods  were  shipped,  and  that  those 
terms  were  not  qualified  by  the  notice  at  the 
foot  of  the  freight  note,  and,  consequently,  that 
the  defendants  were  not  responsible.    lb. 
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LoM  of  Bunion — Coranant  for  good  BohaTioor 

of  XftBter.] — Shipowner  held  liable  for  non- 
delivery of  moidores,  where  ship  let  to  charterer 
for  the  voyage,  the  shipowner  having  covenanted 
for  the  good  behaviour  of  the  master.  Parish  v. 
Crawford,  2  Str.  1251. 

Bailway  Company^Hotioe  at  to  Honliability 
— 17  ft  18  Vlot.  0.  81.] — A  railway  company 
owning  and  working  steamships  cannot  by 
notice  limit  its  liability  for  loss  of  passengers* 
luggage,  being  subject  to  the  Bail  way  and  Canal 
Traffic  Act,  1854,  17  &  18  Vict.  c.  31,  s.  7,  and 
the  Regulation  of  Railways  Act,  1868,  31  &  32 
Vict.  c.  119,  s.  16.  Cohen  v.  S.  E,  Ry.,  46  L.  J., 
Ex.  417  ;  2  Ex.  D.  253  ;  36  L.  T.  130  ;  25  W.  R. 
475  ;  3  Asp.  M.  C   248— C.  A. 

A  condition  in  a  contract  for  carriage  of 
animals  by  steamboats  worked  or  chartered  by  a 
railway  company  that  the  company  should  not 
be  liable  for  negligence  of  master  or  crew  is  un- 
reasonable and  void.  17  &  18  Vict.  c.  31 ;  26  &  27 
Vict.  c.  92,  8.  31  ;  .S4  &  35  Vict.  c.  119,  s.  12. 
Doolan  v.  Midland  Ry.,  2  App.  Cas.  792  ;  37  L.  T. 
317  ;  25  W.  R.  882  ;  3  Asp.  M.  C.  685. 

Carriers  Act,  11  Goo.  4  ft  1  Will.  4,  o.  68.] 
—The  Carriers  Act,  11  Geo.  4  &  1  Will.  4,  c.  68, 
held  to  apply  to  a  railway  company  carrying 
passengers  and  goods  partly  by  land  and  partly 
by  sea  (from  London  to  Jersey).  Piandani  v. 
Z.  4-  S,  W.  By,,  18  C.  B.  226. 

Carriage  of  0ooda  partly  by  Land  and  partly 
by  flea — Vegligenoe  of  Crew  of  flteamfliip — 17  ft 
18  Tlct.  e.  81,  f.  7 ;  81  ft  82  Viet.  e.  119, 1. 16— 
84  ft  85  Viet.  o.  78, 1. 12— Void  Condition.]— A 
railway  company  contracted  to  carry  goods 
"through,"  partly  by  land  and  partly  by  sea. 
A  condition  exempting  them  from  liability  for 
negligence  of  the  captain  and  crew  of  a  steam- 
ship, owned  and  worked  by  a  steamship  company 
who  had  made  arrangements  with  the  railway 
company  for  through  booking,  is  no  answer  to 
an  action  for  loss  of  goods  caused  by  the  negli- 
gence of  the  crew  of  the  steamship,  being 
unreasonable  and  void.  Moore  v.  Midland  2iy., 
It.  R.  9  Ch.  20.  And  see  S.  C,  Ir.  R.  8  C.  L. 
232. 

Bailway  Company  and  Shipowner!  Joint 


Contraetore — Carriage  of  Pige.] — ^A.  shipped 
pigs  on  a  steamship  belonging  to  B.  that  plied 
between  Cork  and  Milfonl,  and  paid  to  B.  a 
through  freight  for  the  carriage  of  the  pigs  to 
London  by  the  South  Wales  and  Great  Western 
Railways.  Over  B.^s  door  was  painted  **  South 
Wales  Railway  Office"  ;  also  over  the  adjoining 
cattle  yard.  The  shipping  agents  were  paid  by 
B.,  and  the  signboards  were  not  sanctioned  by 
the  railway  company  ;  but  there  was  an  agree- 
ment between  B.  and  the  railway  company  as 
to  dividing  the  freights : — Held,  that  the  railway 
company  and  B.  were  both  liable  for  breach  of 
contract  to  carry  the  pigs  ;  and  that  the  railway 
company  were  liable  in  an  action  for  money  had 
and  received  for  money  produced  by  the  sale 
of  carcases  of  pigs  destroyed  on  the  voyage. 
Haye*  v.  Struth  Wales  Ry.,  9  Ir.  C.  L.  R.  474. 


Gooda  at  flnfferanoe  Wharf.] — See 
Barber  v.  Meyerstein,  39  L.  J.,  C.  P.  187  ;  L.  R. 
4  H.  L.  317  ;  22  L.  T,  808  ;  18  W.  R.  1041,  infra, 
coL  535. 

Paaiengen'  Luggage.] — See  infra,  XXI.  Pas- 
SENOEB  Ships,  col.  867. 


Improper  Abandonment— Salvage— BeeoTory 
againat  Shipowner.] — Salvage  paid  by  cargo 
owner  by  reason  of  improper  abandonment  by 
master  is  recoverable  ae^ainst  the  ship  and  her 
owner.  The  Princess  Royal,  39  L.  J..  Adm.  43  ; 
L.  R.  3  A.  &  E.  41  ;  22  L.  T.  29. 

See  also  tits.  XL  Charter? artt  ;  XII.  Bill 
OP  Lading  ;  XXII.  Admiralty  Law  and 
Practice,  20,  Damage  to  Cargo. 


0.  liiability  to  Passenflrers. 

Pationgerg'  Luggage.] — The  plaintiff,  a  pas- 
senger in  the  defendant's  ship  from  New  York  to 
Galway,  signed  a  ticket,  upon  which  it  was  stated 
that  the  shipowners  would  not  be  accountable 
for  passengers'  luggage,  unless  bills  of  lading 
were  signed.  The  ship  and  luggage  were  lost  by 
the  master's  negligence  : — Held,  the  shipowners 
were  not  liable.  WiUon  v.  Atlantic  Royal  Mail 
Steam  Nat.  Co.,  10  C.  B.  (N.s.)  453  ;  30  L.  J., 
C.  P.  369  ;  8  Jur.  (N.S.)  232  ;  4  L.  T.  706  ;  9  W.  R. 
748. 

Votioe  at  to  Honliability.]— A  passenger  took 
and  signed  a  ticket  for  Colon  by  the  defen- 
dant's steamship,  upon  which  was  printed  "•  The 
company  will  not  be  responsible  for  any  loss  or 
damage  to  luggage  in  any  circumstances."  The 
passenger  was  put  ashore  ill  and  insensible  at 
Jamaica,  with  his  box,  which  was  lost : — Held, 
that  he  could  recover  nothing  for  the  loss. 
Thompson  v.  Royal  Mail  Steam  Packet  Oj,, 
5  Asp.  M.  C.  190,  n. 

Delay  in  Sailing.]  —For  unreasonable  delay  in 
sailing,  passengers  may  recover  damages,  even  in 
the  alienee  of  a  fixed  time  being  advertised — 
per  Alderson,  B.  Ellis  v.  Thompson,  3  M.  4:  W. 
466  ;  7  L.  J.,  Ex.  185. 

Separate  Aotione  by  Paaiengeri — Stay— In- 
•nffieient  Aceommodatlon.] — Stay  of  proceedings 
in  seven  out  of  eight  actions  brought  against  a 
shipping  company  by  passengers,  for  insufficient 
accommodation  on  board  ship,  refused.  West- 
brook  V.  Atistralian  Royal  Mail  Steam  Nav,  Co., 
14  C.  B.  113. 

Befosing  to  Carry  PlaintiiF— Common  Carrier.] 
— Declaration  against  shipowners  as  common 
carriers,  for  refusing  to  take  plaintiff  as  pas- 
senger from  Southampton  to  Gibraltar.  Verdict 
for  the  plaintiff  sustained.  Bennett  v.  Penin- 
sular and  Oriental  Steamboat  Co,,  6  C.  B.  775. 

Iignry  by  Hegligenoe  of  Crew.] — See  Daly  ell 
V.  Tyrer,  infra,  XX.  Collision— Liability. 
Monaghan  v.  Buchanan,  infra,  XXI.  Passbngeb 
Ships. 

Ferry  Boat— Hegligenoe  in  Landing  Pas- 
sengeri*  CK>odi.] — The  plaintiff's  phaeton,  con- 
taining a  case  of  watches  and  jewellery,  was 
being  landed  from  the  Woodside  ferry,  at  Liver- 
pool, when  it  overpowered  the  men  who  were 
landing  it,  ran  backwards  violently,  and  the 
watches  and  jewellery  were  injured : — Held,  that 
it  was  a  question  for  the  jury  whether  there  was 
a  contract  to  land  the  carriage  and  contents,  and 
whether  the  landing  had  been  completed  with- 
out negligence.  Walker  v.  Jackson,  10  M.  &  W. 
161  ;  12  L.  J.,  Ex.  165. 

Held,  also,  that  the  plaintiff's  right  of  action 
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was  not  affected  by  his  not  having  communicated 
the  fact  of  the  jewellery  being  in  the  carriage. 
lb. 

Iignry  to  Horse  in  Landing.] — The  lessees 


of  a  ferry  on  the  Mersey  held  liable  for  injury 
to  a  horse  under  the  charge  of  its  owner  caused 
by  the  giving  way  of  a  side  rail  of  the  gangway 
or  brows  used  between  the  ship  and  the  shore. 
WilUmghhy  v.  Horrid ge,  12  C.  B.  742. 

Liability  for  Arrest  of  Passenger— Purser.] — 
A  passenger  sued  a  shipowner  for  an  alleged 
wrongful  arrest  by  the  purser : — Held,  that  the 
action  would  lie,  the.  purser  having  a  statutory 
power  to  arrest.  Lu,naie  v.  Maehrayw^  21  Ct.  of 
Sess.  Cas.  (4th  ser.)  1085. 

Passengers  forwarded  firom  Wreok.]  —  See 
Tlie  Mariposa^  infra,  col.  87. 

7.  Limitation  of  Liability. 

Loss  by  Fire— 26  Geo.  8,  e.  86.]— The  statute 
26  Geo.  3,  c.  86,  limiting  shipowners*  liability  for 
loss  by  fire,  did  not  protect  the  owners  of  a 
"  gabbiert "  (lighter)  on  board  which  goods  were 
burnt :  the  statute  applied  to  seagoing  ships  only. 
HuTiter  V.  McQotDan^  1  Biigh,  573. 

Vaster,  Part  Owner — 68  Oeo.  8,  o.  169.] — In 

an  action  against  several  defendants,  shipownei-s, 
for  loss  of  goods  on  board  their  ship : — Held, 
under  53  Geo.  3,  c.  159,  s.  1,  that  their  liability 
was  limited  to  the  value  of  the  ship  and  freight, 
although  the  loss  was  caused  by  the  fault  of  one 
of  the  defendants,  who  ^'as  master  and  part- 
owner  ;  the  value  of  the  ship  to  be  taken  at  the 
time  of  the  loss ;  and  money  paid  as  advance 
freight  to  be  included  in  the  item  of  freight. 
WiUon  V.  Di4!lisvn,  2  B.  &  Aid.  2  ;  20  R.  R.  331. 

Bansom  Bill.] — Owners  were  not  liable  upon 
a  lansom  bill  beyond  the  value  of  Fhip  and 
freight.    Helly  v.  Grants  cited  1  Term  Rep.  76. 

In  ease  of  Collision.] — See  tit.  XX.  Colli- 
sion, infra. 

8.  Oppbnces  by. 

Certilleated  Kaster— loemaster.] — A  whaling 
ship  went  to  sea  with  a  certificated  master  and 
an  icemaster,  who  was  in  fact  in  charge  of  the 
ship  by  the  owner's  orders.  The  owner  was 
convicted,  under  17  &  18  Vict.  c.  104,  s.  136, 
for  employing  a  mHster  who  had  no  certificate. 
Conviction  quashed.  Heslop  v.  CadenJtead^  14 
Ct.  of  Sess.  Cas.  (4th  ser.)  35. 

SxcessiTO  Book  Load — Timber  —  Xerehant 
Shipping  Aet,  1894,  s.  461,  snb.-s.  8  (a).]— See 
MorrU  v.  Tlwrnwd^en^  infra,  col.  603. 

G^rain  Cargo  —  Unseaworthiness.]  —  See  The 
Hothwelly  supra,  col.  74. 

Overloading  by  Vaster  without  Knowledge  of 
Owner — Liability  of  Owner.] — A  shipowner  docs 
not  "allow"  the  overloading  of  his  ship  within 
the  meaning  of  s.  28  of  the  Merchant  Shipping 
Act,  1876.  and  thus  render  himself  liable  to  the 
penalty  thereby  imposed,  merely  by  appointing 
the  master  who  was  in  charge  of  the  ship  at  the 
time  of  overloading.  Massey  v.  Morrig^  63  L.  J., 
M.  C.  185  ;  [1894]  2  Q.  B.  412  ;  10  R.  ,S42  ;  70 
L.  T.  873  ;  42  W.  R.  638  ;  7  Asp.  M.  C.  586  58 
J.  P.  673. 


Biseharging   Seamen  Abroad — ^Wages.] — See 

VI.  Seamen,  infra. 

Ships'  Lights.]— iS!00  XX.  Collision,  infra. 

V.  MASTER. 

1.  Position^  Duties  and  LmbiUtieSj  80. 

2.  Authority  to  bind  Owners^  83. 

3.  Authority  to  sell  Ship  or  GirgOj  87. 

4.  Primage  and  Premiums,  89. 

5.  Wages  and  Disbursements, 

a.  Generally,  89. 

b.  Lien,  97. 

c.  Priorities,  101. 

d.  Forfeiture,  103. 

e.  Foreign  Master,  104. 

6.  Barratry^  105. 

7.  Certificate,  106. 

1.  Position,  Duties,  and  Liabilities. 

Xnst  giTO  Whole  Time  to  Ship.] — The  master 
of  a  ship  is  bound  to  employ  his  whole  time  and 
attention  in  the  service  of  his  employer ;  and, 
semble,  a  custom  allowing  such  master  to  trade 
on  his  private  account  during  the  voyage  cannot 
be  maintained.  Gardner  v.  M^Cutcheon^  4  Beav. 
534. 

If  A.,  whilst  employed  as  master  of  a  ship,  of 
which  B.  is  owner,  gives  part  of  his  services  for 
an  agreed  payment  to  C,  and  C.  pays  this  sum 
to  B.,  an  action  to  recover  it  will  not  lie  at  the 
suit  of  A.  against  B.  Thompson  v.  Havelock^  1 
Camp.  526. 

Knst  aeoonnt  for  Trading  Profits.] — A  master 
of  a  ship  who,  having  authority  to  employ  the 
vessel  on  freight  to  the  best  advantage,  but  not 
to  purchase  a  cargo  on  the  owner's  account,  and 
being  unable  to  procure  remunerative  freight, 
loaded  the  ship  with  a  cargo  of  his  own  : — Held, 
liable  to  account  to  the  owners  for  all  profits 
made  by  the  sale  of  the  cargo,  and  not  merely 
for  a  proper  freight.  Shallcross  v.  Oldham,  2 
J.  &  H.  609  ;  5  L.  T.  824  ;  10  W.  R.  291. 

Kay  Sue  Wrongdoer.] — The  master  may  sue 
a  wrongdoer  who  takes  possession  of  the  ship. 
Pittes  V.  Gainee,  1  Ld.  Raym.  558. 

Trespass  to  Cargo.] — The  master  may  sue  for 
trespass  to  cargo.    Mikes  v.  Caley,  Holt,  467. 

Authority  of  Kaster  to  Sue  for  Collision.] — 

See  The  Reinbeck,  infra,  col.  85. 

Bobbery — Liability  for.] — Where  goods  were 
taken  by  robbers  on  the  Thames,  the  master  was 
held  liable.    Mors  v.  Slew  or  Slur,  supra,  coL  75. 

And  see  as  to  the  duties  of  the  master  with 
reference  to  cargo,  tit.  XV.  Cabgk),  infra. 

Pilot— Vaster  not  liable  for  Fanlt  of.]— For  a 
collision  caused  by  the  fault  of  the  pilot,  the 
master  is  not  liable.  Tlie  Octaria  Stella,  57  L.  T. 
632  ;  6  Asp.  M.  C.  182. 

The  captain  is  not  responsible  to  the  owner  for 
the  fault  of  the  pilot.  Aldrich  v.  Simmons,  1 
Stark.  214.  And  see  VII.  Pilot,  XX.  Collision, 
post. 

Penalties.] — The  master  is  not  liable  to  penal- 
ties for  infringement  of  rules  of  navigation 
where  the  ship  is  in  charge  of  a  compulsory 
pilot.     OaMey  v.  Speedy,  40  L.  T.  881  ;  4  Asp. 
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M.  C.  134.    S.  P.,  Miehell  v.  Brotcn,  28  L.  J.,  Adm. 
53. 

Aasavltt  by.] — ^A  captain  is  not  justified  in 
throwing  a  stone  at  a  person  in  a  boat  who  has 
fastened  it  to  the  ship,  and  thereby  impeded  and 
endangered  it,  for  the  purpose  of  making  him  let 
go.  unless  it  was  not  possible,  either  at  the  time 
or  before  the  immediate  pinch  of  the  danger,  to 
adopt  any  other  mode  for  the  purpose.  £yre  t. 
Nortuknthy,  4  Car.  &  P.  502. 

An  action  lies  against  the  master  for  pur- 
posely firing  a  cannon  at  negroes,  and  thereby 
preTenting  them  trading  with  the  plaintiff ;  and 
it  is  no  answer  that  the  plaintiff  had  not  con- 
formed to  the  law  of  the  country  in  paying  the 
duty  due  to  the  king  for  his  licence  to  trade. 
TarletifH  ▼.  M'Gawley,  Peake,  270 ;  8  R.  R. 
689. 

FalM  ImpriMmment  of  PasMnger.] — Damages 
25/.,  recovered  by  a  passenger  for  false  imprison- 
ment by  the  master.  The  authority  of  the 
master  over  passengers  is  limited  to  the  necessi- 
ties of  the  case,  the  preservation  of  discipline, 
and  the  safety  of  the  ship.  Aldworth  v.  Stewart^ 
4  F.  &  F.  957  ;  14  L.  T.  862. 

Joftiilable  Fone  againtt  FMienger.] — Semble, 
the  master  may  ase  force  to  passengers,  as  in 
compelling  them  to  fight  an  enemy,  if  the  safety 
of  the  ship  or  those  on  board  her  requires  it. 
Boyce  v.  Jiayliffe^  I  Camp.  «0  ;  Boyce  v.  Bovg- 
/tf«,  1  Camp.  59.  Or  to  preserve  order.  Koden 
V.  Johnson,  16  Q.  B.  218  ;  20  L.  J.,  Q.  B.  95  ;  15 
Jur.  424. 

BeanuuL — Authority  of  Xaitor  to  Pnniih.]— 
See  tit.  Seamen. 

Xntry  of  (Mfoneei  in  Leg.] — See  Hill  v. 

Th4HfipMMt,  infra,  col.  136. 

Infiringemeiit  of  Patent  by.] — An  action  was 
brought  against  the  master  of  a  ship  to  restrain 
him  from  using  pumps  which  were  an  infringe- 
ment of  the  plaintiff's  letters  patent.  He  denied 
having  used  any  pumps  which  were  an  infringe- 
ment of  the  patent,  and  did  not  suggest  that  the 
owners  ought  to  be  parties.  It  was  shci;vni  that 
the  ship  was  fitted  up  exclusively  with  pumps 
which  were  an  infringement  of  the  letters 
patent,  but  had  been  80  fitted  up  before  the 
defendant,  who  was  not  a  part  owner,  had  taken 
command  of  her ;  he  had  nothing  to  do  with 
putting  them  on  board,  and  they  had  never  been 
worked  in  British  waters  : — Held,  by  Brett  and 
Cotton,  L.JJ.  (dissent iente,  James,  L.J.),  that 
the  injunction  was  rightly  granted,  on  the 
ground  that  the  defendant,  being  in  command 
of  a  ship  exclusively  fitted  up  with  pumps 
which  were  an  infringement  of  the  letters 
patent,  was  intending  to  use  the  patented  inven- 
tion. Aduir  V.  Youny,  12  Ch.  D.  13  ;  40  L.  T. 
598— C.  A. 

Sonriee  without  Agreement.] — The  law  will 
presume  that  the  terms  of  a  master's  engage- 
ment for  one  voyage  extend  to  a  succeeding 
voyage  performed  without  a  new  agreement, 
express  or  clearly  implied.  The  C/anatioque^ 
Lush.  448. 

Wrongftil  Biimietal — Juriedietion.]— A  claim 
for  damages  for  wrongful  dismissal  is  within  the 


cognisance  of  a  court  having  original  admiralty 
jurisdiction,  and,  semble,  of  a  county  court 
having  admiralty  jurisdiction  by  statute.  The 
BlesJting,  3  P.  D.  35  ;  38  L.  T.  269 ;  26  W.  R. 
404  ;  3  Asp.  M.  C.  561. 

XoMure  of  Damage!.] — A  master  engaged 


for  a  voyage  out  and  home,  if  wrongfully  dis- 
charged abroad,  is  entitled  to  wages  until  he  can 
obtain  other  em plovment.  The  Camilla,  Swabey, 
312  ;  6  W.  R.  840." 


Hotioe  of  BiunlMal.] — The  master  of  a  ship, 
in  the  absence  of  express  stipulation  in  the  con- 
tract of  hiring,  is  entitled  to  reasonable  notice 
of  dismissal  from  the  shipowner.  Creen  v. 
Wright,  1  C.  P.  D.  591 ;  35  L.  T.  339  ;  3  Asp. 
M.  C.  254. 

Certiflcate  of  Xaster  —  Suipenaion.]  —  The 
Merchant  Shipping  Act,  1876  (39  &  40  Vict, 
c.  80),  does  not  extend  the  jurisdiction  to  sus- 
pend or  cancel  the  certificate  of  the  master  to 
cases  not  within  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  ss.  242,  432.  There 
is,  therefore,  no  power  to  suspend  the  master's 
certificate  where  a  ship  has  merely  been  stranded 
without  material  damage  to  the  ship  or  loss  of 
life.  Story,  Ex  parte,  47  L.  J.,  Q.  B.  266;  3 
Q.  B.  D.  166  ;  38  L.  T.  29 ;  26  W.  R.  329 ;  3 
Asp.  M.  C.  549. 

See  farther,  XXII.  Board  OP  Tbade  Pbo- 

CEEDINGS. 

Eemovftl  ol]— By  17  &  18  Vict.  c.  104,  s.  240, 
the  court  of  admiralty  has  power,  on  an  appli- 
cation by  the  owner  or  part-owner,  to  remove 
the  master  of  a  ship,  if  satisfied  that  the  removal 
is  necessary.  The  Rtnjalitit,  Br.  ^  Lush.  46  ;  32 
L.  J.,  Adm.  105  ;  9  Jur.  (N.s.)  852. 

The  removal  is  necessary  if  the  master  has 
committed  a  fraudulent  breach  of  trust  against 
the  owners,  such  as  making  a  payment  of  5/.  on 
ship's  account,  and  fraudulently  claiming  25/.  of 
the  owners,  and  the  court  will  make  the  order  of 
removal  on  the  application  of  one  part  owner  only, 
notwithstanding  another  part  owner  (the  ship's 
husband)  is  dissentient.    Ih, 

Authority  to  raise  Beaman'a  Rating.]— The 
master  has  authority  to  engage  a  seaman  to 
serve  at  higher  wages  as  steward,  the  steward 
being  dead.    Hichs  v.  Walker,  4  W.  R.  511. 

To  Hire  Steward.] — A.,  master  of  a  ship 

in  the  temporary  possession  of  B.,  has  implied 
authority  from  B.  to  hire  a  steward  for  the  ship's 

Surposes.     Luttrell  v.  Cltina  SaHgation  Co,,  1 
r.  R.  329. 

Liability  of  Xaaterfor  Veeeaeariei.]— See  The 
Marco  Polo,  and  cases  infra,  col.  92. 

Ship  let  to  Matter— liabiUty  for  Sepain,  fte.] 
— See  Reete  v.  Baeis,  ante,  col.  65. 

Beftiiing  to  give  Seaman  Certificate  of  Lia- 
charge.] — See  Vi.  Seamen. 

Matter  refnaing  to  deliTor  up  Certifioate  of 
r,] — See  Bex  v.  Pixley,  ante,  coL  31. 


Xffeeta  of  Kaiter  dying  on  Board— Suceeed- 
ing  Kaiter  Truitee  thereof.] — The  master  dies. 
The  succeeding  master  takes  possession  of  monej' 
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on  board  belonging  to  him  and  trades  with  it : — 
Held,  that  he  was  a  trustee  and  accountable  to 
the  widow  for  what  he  made  of  it.  Brown  and 
JJttofCg  Case,  2  Eq.  Ca.  Abr.  722 ;  Lucas'  Kep. 
20. 

Weirliage  —  Ciutom  of  London  —  Master 
liable.  J — The  master  of  a  ship  is  liable  for  weigh- 
age  on  goods  brought  into  London.  London 
(Corporatioti)  v.  ffunt,  3  Lev.  37. 

Offleial  Loff— Ship's  Draught— K.  S.  A.  Amend- 
ment Aot  (84  ft  86  Viet.  o.  110),  s.  5.]— A  ship- 
master sailed  from  Batavia  for  other  ports  in 
Java,  500  miles  from  Batavia,  to  take  in  his 
cargo.  He  did  not  record  his  ship's  draught  of 
water  in  the  official  log,  until  he  finally  sailed 
for  home  : — Held,  that  he  had  not  complied  with 
the  act.  Board  of  Trade  v.  Brown,  13  Ct.  of  Sess. 
Cas.  (4th  ser.)  58. 

Commander  of  King's  Ship — ^Trespass — Beisore 
as  Priie.] — No  action  at  common  law  lies  against 
the  commander  of  a  king's  ship  fDr  seizing  a  ship 
as  prize,  or  for  false  imprisonment  of  her  crew. 
The  only  remedy  is  in  admiralty.  Faith  v. 
Pearson,  Holt,  N.  P.  113 ;  16  R.  R.  649. 

Hot  fellow-servant  of  Seamen.] — The  captain 
of  a  merchant  ship  is  not  a  fellow-servant  of  the 
sailors,  but  is  the  assent  or  representative  of  the 
owners  of  the  vessel  during  the  voyage,  and  the 
owners  of  the  vessel  are  responsible  for  the 
injury  to,  or  death  of,  a  sailor  resulting  from  the 
negligence  of  the  captain  during  the  voyage. 
Jiamsay  v.  Quinn  (Ir.  R.  8  C.  L.  322),  not  fol- 
lowed. Hedley  v.  Pinckney  ^  Sons  S.  S.  Co., 
supra,  col.  73. 

Impressment.] — Semble,  the  master  of  a  trading 
vessel  is  not  free  from  impressment.  C/ialacombe, 
Ex  parte,  13  East,  550,  n. ;  12  R.  R.  431,  n. : 
Burrows'  Case,  14  East,  346. 

Seaman — Entry  of  Oifenoe  in  Log— Slander.] 

— See  Hill  v.  Tfiompson,  infra,  col.  136. 

Hot  Agent  of  Cargo  Owner.] — The  master  is  not 
the  agent  of  the  cargo  owners  unless  expressly 
so  constituted  by  them — Per  LordStowell.  The 
Mercurius,  1  C.  Rob.  80,  84. 

Bill  of  Lading.] — Duty  of  master  as  to  deliver- 
ing goods  under.    See  The  Stettin,  infra,  col.  314. 


2.  AUTHOBITY  TO   BIND  OWNERS. 

To  snbstitnte  Voyage.] — ^A  captain  of  a  ship 
has  no  authority,  as  such,  to  agree  to  a  sub- 
stitution of  another  voyage  in  the  place  of  one 
agreed  upon  between  his  owners  and  the  freighters 
in  England,  and  on  which  he  has  sailed  to  a 
foreign  country.  Burg  on  v.  Sharpe,  2  Camp. 
629  ;  11  R.  R.  788. 

Usual  Coarse  of  Business.] — If  the  master 
makes  a  particular  engagement  or  warranty 
relating  to  the  conveying  of  merchandise  accord- 
ing to  the  usual  employment  of  the  ship,  the 
owners  will  be  bound  thereby,  although  made 
without  their  consent.  Bunquist  v.  Ditchell,  3 
Esp.  64  ;  2  Camp.  556,  n. 

As  Servant  of  Charterer.] — Where  the  owner 
has  let  the  ship  to  freight  for  a  specific  voyage, 


the  master  is  the  agen^t  of  the  freighter,  and  con- 
sequently the  owner  is  not  liable  for  the  non- 
delivery of  the  goods  on  the  contract  of  the 
master.    Janies  v.  Jones,  3  Esp.  27. 

By  Charterparty.] — A  master  has  no  authority 
to  bind  his  owners  by  writing  forward  to  a  broker 
in  a  foreign  port,  prior  to  the  ship's  arrival 
therein,  authorising  the  broker  to  charter  his 
ship.  The  authority  of  a  master  to  bind  his 
owners  by  charterparty  arises  when  he  is  in  a 
foreign  port,  and  his  owners  are  not  there,  and 
there  is  difficulty  in  communicating  with 
them.  A  master  is  not  the  agent  for  his  owners 
to  hold  out  a  person  as  authorised  to  charter 
his  ship,  so  as  to  bind  the  owners.  The  Fanny ^ 
The  Matilda,  48  L.  T.  771  ;  5  Asp.  M.  C.  75— 
C.  A. 

The  master  chartered  the  ship  abroad  to  M.  & 
Co.,  with  a  view  to  secure  to  them  payment  of 
a  debt  due  from  the  shipowners.  The  freight 
being  in  court,  it  was  claimed  by  M.  &  Co.  ;  by 
mortgagees  of  the  ship  under  an  assignment 
of  freight  by  the  master  to  secure  advances 
made  to  the  ship  ;  and  by  assignees  of  the 
owners  : — Held,  that  the  assignees  were  entitled; 
the  master  having  no  power  to  bind  the  owners 
bv  charter  or  assignment  of  freisfht.  The  Sir 
Henry  Webb,  13  Jur.  639. 

The  master  of  an  American  vessel  arriving 
in  England,  authorised  by  the  owners  to  sell  or 
charter  the  ship,  entered  into  a  charterparty 
with  the  plaintiff  for  a  voyage  to  Ceylon  and 
back.  A  few  days  afterwards  the  defendant 
purchased  the  ship  from  a  party  acting  under  a 
power  of  attorney  from  one  of  the  owners  to  sell 
her.  The  greater  part  of  the  cargo  had  been 
put  on  board  under  the  charterparty.  The 
defendant  attempted  to  stop  the  sailing  of  the 
ship  : — Held,  that  the  master  having  authority 
to  charter  the  ship,  which  he  had  done,  and  the 
defendant  knowing  of  the  charterparty,  an 
injunction  would  lie  to  restrain  the  purchasers 
from  interfering  with  the  sailing  of  the  ship, 
in  pursuance  of  the  charterparty.  Messageries 
ImperiaUs  Co.  v.  Baines,  7  L.  T.  763 ;  11  W.  R. 
322. 

By  what  Law  Ctovemed.] — The  power  of  a 
master  to  bind  his  owners  personally  is  but  a 
branch  of  the  general  law  of  agency  ;  and  where 
the  master  contracts  as  such  in  a  foreign  port 
to  carry  goods  for  a  foreigner,  his  authority  to 
bind  his  owners  is  that  conferred  by  the  law  of 
the  country  to  which  the  ship  belongs ;  and  the 
flag  of  the  ship  is  notice  to  all  the  world  that 
his  implied  authority  is  limited  by  the  law  of 
that  flag.  Lloyd  v.  QuibeH,  6  B.  &  S.  100  ;  35 
L.  J.,  Q.  B.  74  ;  L.  R.  1  Q.  B.  115  ;  13  L.  T.  602 
—Ex.  Ch.  Affirming  10  Jur.  (N.s.)  949  ;  12  W.  R. 
953. 

Where  a  master  of  a  French  ship  contracted 
in  the  West  Indies  to  carry  goods  of  an  English- 
man thence  to  Liverpool,  and  on  the  voyage  was 
obliged  to  put  into  a  port  of  refuge,  and  there 
properly  borrowed  money  on  bottomry  bonds  for 
the  use  of  the  ship  and  crew,  and  the  owner 
of  the  goods  was  obliged  to  pay  money  to  the 
holder  of  the  bonds  in  order  to  redeem  his  goods: 
— Held,  that  the  owner  of  the  goods  had  no 
claim  against  the  owners  of  the  ship,  if  they 
chose  to  abandon  the  ship  and  freight :  inasmuch 
as  by  the  law  of  France,  it  was  lawful  for  them 
to  free  themselves  from  the  acts  and  engagements 
of  the  master,  in  all  that  concerned  the  ship  and 
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Toyage,  bj  the  abandonment  of  the  ship  and 
freifcht.    lb. 

Power  to  nuuom  Ship.] — The  master  had 
power  (when  ransom  was  legal)  to  bind  ship  and 
cargo  by  an  agreement  with  the  captors. — Per 
Lord  Stowell.  7^  Gratitudine,  3  C.  Rob.  240, 
259. 

Authority  to  inititate  Action  for  CoUifionJ^ 
The  master  of  a  ship  carrying  cargo  where  nis 
ship  and  cargo  have  been  damaged  by  collision  in 
or  near  a  foreign  port,  has  authority  to  institute 
an  action  in  rem  in  the  foreign  port  against  the 
offending  ship  on  behalf  of  both  ship  and  cargo, 
and  the  owners  of  the  cargo  cannot,  so  long  as 
that  suit  is  pending  in  their  names,  be  allowed 
to  denv  his  authority.  The  Reinbeckj  60  L.  T. 
209  ;  6  Asp.  M.  C.  866— C.  A. 

Kay  bind  Owner  beyond  Value  of  Ship.] — The 
roaster  may  by  contract  bind  his  owners  beyond 
the  value  of  ship  and  cargo.  Yates  v.  Hall^  1 
Term  Rep.  73. 

Special  Contract  with  Seamen.]  —  A  promise 
by  a  captain  on  behalf  of  his  owners  to  pay 
monthly  wages  to  one  of  the  sailors,  in  order  to 
induce  him  to  become  a  hostage,  is  binding  on 
the  owners,  although  they  abandon  the  ship  and 
cargo.  lb.  And  see  Helly  v.  Grants  I  Term 
Kep.  76. 

Settling  Demurrage.]— A.,  the  owner  of  a  ship, 
entered  into  a  charterparty  containing  stipula- 
tions as  to  demurrage.  The  ship  was  detained 
in  South  Africa  beyond  the  time  stipulated  for. 
The  captain  was  in  possession  of  the  ship  :  he 
was  to  be  paid  freight  and  demurrage  by  bill  in 
South  America.  After  making  the  charterparty, 
and  before  the  settlement  hereinafter  men- 
tioned, the  ship  with  the  charter  was  sold  to  F. 
The  captain  became  a  part  owner  of  the  ship. 
The  captain  having  settled  the  account  for 
freight,  demurrage  and  delay  with  the  charterer 
by  taking  a  bill  in  South  America  : — Held,  that 
F.  and  A.,  in  whose  names  he  was  suing,  were 
bound  by  such  settlement.  Alexander  v.  Dmole^ 
1  H.&  N.  152  ;  25  L.  J.,  Ex.  281. 

OoUecting  Freight.] — An  order  by  an  owner  of 
a  ship  to  a  house  abroad  to  collect  freight,  takes 
the  freight  out  of  the  hands  of  the  master.  The 
Edmond,  Lush.  58  ;  29  L.  J.,  Adm.  76  ;  2  L.  T. 
192. 

SalTUge.] — Observations  of  Brett,  M.R.,  as  to 
the  implied  authority  of  shipmasters  to  bind 
owners  by  salvage  agreements.  See  The  Renpor, 
52  L.  J.,  Adm.  49 ;  8  P.  D.  115  ;  48  L.  T.  887  ; 
31  W.  R.  640—0.  A.  ;  infra,  SALVAGE. 

Power  to  bind  Ownerc  for  HecoMariei.] — See 
eases  ante,  cols.  61,  seq. 

Por  Bepain.]- Sec  Miller  v.  Potter,  ante, 

ool.  17,  and  eases  ante,  cols.  61,  scq. 

Duty  ai  to  Bepair.] — If  a  vessel  after  she  has 
started  on  her  voyage  receives  damage,  the  master, 
in  considering  what  steps  he  shall  take  in  regard 
to  carrying  on  the  cargo  or  first  repairing  the 
ship,  is  bound   to  consider  not  one  individual 


interest,  but  the  interests  of  all  concerned ; 
whether  it  be  to  return  to  his  port  of  loading 
and  repair,  or  repair  at  ^he  nearest  possible  place 
before  proceeding,  or  go  on  without  repairing ; 
but  if  it  be  in  his  power  to  effect  the  i-epairs 
without  any  great  delay  or  expense  to  the  in- 
terests intrusted  to  his  charge,  it  is  his  duty  to 
repair  before  proceeding.  The  Bona,  51  L.  T. 
28  ;  5  Asp.  M.  C.  259. 

Authority  to  make  Towage  Agreementa.] — 
See  The  Alfred,  Welljield  QOwners)  v.  Adamson, 
post,  col.  681. 

LiabiUty— Sill  of  Lading— Power  of  Ship'i 
Broken  to  Bzempt.] — The  mere  emplovment  of 
ship's  brokers  at  a  foreign  port  to  find  a  cargo 
for  a  ship  and  adjust  the  terms  upon  which  it  is 
carried  does  not  give  them  implied  power  to 
relieve  the  master,  when  he  signs  bills  of  lading 
presented  to  him,  from  the  duty  of  seeing  that 
the  dates  of  shipment  are  correctly  stated  in  the 
bills.  In  breach  of  that  duty  the  master  is 
liable  to  his  owners.  Stunwre  v.  Breen,  66 
L.  J.,  Q.  B.  401  ;  12  App.  Cas.  698— H.  L.  (E.) 

Authority  to  hire  and  raise  Seaman's  Bating.] 
— See  Jlieks  v.  Walker,  and  cases  supra,  col. 
82. 


Payment  of  Past  Senriees— Borrowing  Honey 
for.] — The  master  has,  in  the  absence  of  the 
owner,  or  means  of  communicating  with  him, 
authority  to  pledge  his  credit  for  all  things 
necessary  for  the  pur()08e  of  conducting  the 
navigation  to  a  favourable  terminntion,  and  for 
that  purpose  he  may  borrow  money  for  services 
which  require  prompt  payment ;  but  he  has  no 
authority  to  borrow  money  generally  in  order  to 
pay  for  services  already  rendered.  Beldon  v. 
Campbell,  6  Ex.  886  ;  20  L.  J.,  Kx.  342. 

Special  Inctructioni — General  Authority.] — 
A  shipowner,  in  his  written  instructions  to  a 
captain,  directed  him,  in  case  of  emergency,  to 
apply  to  certain  firms  abroad,  "  who  would  give 
him  any  assistance  required": — Held,  that 
this  did  not  authorise  the  captain  to  do  any- 
thing not  included  in  his  general  power  and 
authority  as  captain.  Lyall  v.  Hicks,  27  Beav. 
616. 

Owner  taking  Benefit  of  Kaster*f  Contract.  ]— 
The  master  of  a  ship  who  had  expended  all  the 
money  furnished  to  him  by  his  employers,  entered 
into  a  contract  abroad  for  the  purpose  of  obtain- 
ing funds  to  enable  him  to  lay  in  the  cargo  which 
constituted  the  main  object  of  his  voyage  : — 
Held,  upon  its  appearing  that  the  ownei^  had 
derived  benefit  from  the  contract  in  question, 
that  they  had  no  right  to  repudiate  the  claim  of 
the  party  by  whom  the  advance  was  made,  upon 
the  ground  that  the  master  had  exceeded  his 
authority  in  the  transaction,  or  that  he  had 
obtained  the  advance  by  means  of  representa- 
tions to  the  lender  the  truth  of  which  the  latter 
was  not  in  a  position  to  prove.  Ashmall  v.  Wood, 
3  Jur.  (N.8.)  232 ;  5  W.  R.  397. 

Power  to  draw  Bill  on  Owner — HeoeeeariM.] 
— The  master  in  a  foreign  port  cannot  bind  the 
owners  by  drawing  a  bill  on  them.  Drain  v.  Scott, 
3  Ct.  of  Sess.  Cas.  (3rd  ser.)  114. 

The  master  cannot  bind  the  owner  for  goods 
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supplied  that  are  not  necessary  or  proper  for  the 
ship.    lb. 

Authority  of  Xaater  to  borrow  Koney  in  a 
Home  Port.] — In  an  action  against  a  shipowner 
for  money  advancSed  to  the  master  in  a  home 
port : — Held,  that  the  only  question  for  the  jury 
was  whether,  under  the  circumstances,  the  master 
was  agent  for  the  owner  to  get  the  advance  ;  and 
that  the  state  of  accounts  between  the  master 
and  the  owner  had  nothing  to  do  with  the  case. 
Williamson  ▼.  Page^  1  Car.  &  K.  581. 

Wreck  of  Patienger  Ship— Carrying  on  Pai- 
lengen — Ageney  of  Xaiter.  ] — Where  a  passeuger 
ship  is  wrecked,  and  by  the  terms  of  the  contract 
with  the  passengers  the  owners  are  under  no 
liability  to  forwai-d  them  to  their  destination,  the 
master,  who  makes  arrangements  with  another 
vessel  to  carry  on  the  passengers,  does  so  as  the 
agent  of  the  passengers,  and  not  of  the  owners. 
The  Mariposa,  65  L.  J.,  Adra.  104  ;  [1896]  P. 
273 ;  75  L.  T.  54 ;  45  W.  R..191  ;  8  Asp-.M.  C. 
159. 

Power  to  Hypothecate.]— iS^^  tit.  X.  Bot- 
tomry. 

Bankruptcy  of  Shipowner  —  Honey  Payable 
under  Charterparty.]  — See  WUkins  v.  Mure, 
infra,  col.  392. 

Kate   luoceeding    to   Command  —  Death   of 

Master.] — Power  of  mate  to  bind  owners  by 
altering  rating  of  seamen.  See  Hanson  v.  Roy  don, 
infra,  col.  117. 

Power  to  extend  Lay  Baya — ^To  giTC  DlMharge 
from  Demurrage.] — See  Holman  v.  Peruvian 
Nitrate  Co.,  infra,  col.  479. 

Coals— Charterer  to  Provide— Power  of  Xaater 
to  bind  Owner.] — See  Tlie  Castlegate^  infra,  col. 
250. 


3.  Authority  to  sell  Ship  or  Carqo. 
Cargo.]— iSer  infra,  col.  523. 

Ship — ^Keceiiity  alone  juitifiea  Sale— Iniur- 
anoe.] — The  master  of  a  vessel  has  no  power  to 
sell  her  so  as  to  affect  the  insurers,  except  under 
circumstances  of  stringent  necessity :  such  cir- 
cumstances as,  after  sufficient  examination  of 
her  condition,  and  after  every  exertion  in  his 
power,  within  the  means  at  his  disposal,  to  extri- 
cate her  from  peril  or  to  raise  funds  for  the 
repair,  leave  him  no  alternative  but  to  sell  her  as 
she  is.  Cobvquid  Marine  Insurance  Co.  v.  Bar- 
teaux,  L.  R.  6  P.  C.  319  ;  32  L.  T.  510 ;  23  W.  R. 
892  ;  2  Asp.  M.  C.  536. 

Ho  Power  to  eell  Ship.]— The  master  cannot 
sell  the  ship,  even  in  case  of  necessity,  without 
the  owner's  consent.    Anon.,  Sid.  pt.  i.  453. 

Wreck.]  —  The  master  cannot  sell  the 

ship,  even  when  wrecked,  without  the  owner's 
con.sent.     Tremenhere  v.  Tresilian,  3  Keb.  91. 


Sale  of  Cargo  not  Justifled  by  Gireumataneef.] 
— On  the  19th  of  April  an  Austrian  ship,  with  a 
valuable  cargo  on  board,  ran  upon  a  rock  on  the 
eastern  side  of  Algoa  bay,  distant  fifty  miles  by 
sea,  and  about  eighty  by  land,  from  Port  Eliza- 
beth. The  Austrian  consul  at  Port  Elizabeth 
came  to  the  spot,  and,  there  being  no  hope  of 
getting  the  vessel  off,  he  advised  the  master  to 
sell  her  with  the  cargo.  The  master  accordingly 
advertised  the  ship  and  cargo  for  sale,  and  they 
were  sold  in  one  lot  by  auction  on  the  30th  of 
April  for  9,5002.  after  a  brisk  competition.  The 
purchaser  got  some  part  of  the  cargo  out  of  the 
wreck,  but  on  the  19th  of  June  the  ^ip  went  to 
pieces  with  the  rest  of  the  cargo  on  board.  The 
owners  of  the  cargo  having  a^ndoned  it  to  the 
underwriters  as  a  total  loss,  the  underwriters  filed 
their  bill  to  have  the  goods  which  had  beeri  brought 
to  laud  delivei^  to  them  as  not  having  been  effec- 
tually  sold.  The  master  had  not  gone  to  Port 
Elizabeth,  nor  endeavoured  to  procure  funds  to 
enable  him  to  save  the  cargo  ;  nor  had  he  made  any 
effort  to  induce  any  persons  to  undertake  the  sal- 
vage of  the  cargo.  ISeveral  witnesses  at  Port  Eliza- 
beth deposed  that  in  their  opinion  no  person  could 
have  been  induced  to  uudertake  the  salvage ; 
others  gave  their  opinion  that  offers  to  save  the 
cai'go  could  have  been  obtained  if  a  large  per- 
centage of  the  net  proceeds  had  been  offered 
There  was  a  good  deal  of  evidence  to  shew  that, 
in  the  opinion  of  persons  on  the  spot,  the  course 
which  had  been  adopted  of  selling  the  wreck  and 
cargo  was  the  most  advisable  one  in  the  interest 
of  all  parties  concerned : — Held,  that  no  such 
necessity  was  proved  to  have  existed  as  woul  I 
make  the  master  the  agent  of  the  owners  of  the 
cargo  to  effect  a  sale ;  that  the  sale  was  void ; 
and  that  the  plaintiffs  were  entitled  to  the 
cargo  saved,  subject  to  a  proper  allowance  for 
salvage  and  other  expenses.  Atlantic  Mutual 
Marine  Insurance  Co.  v.  Huth,  16  Ch.  D.  474  ; 
44  L.  T.  67  ;  29  W.  R.  387  ;  4  Asp.  M.  C.  369. 


Onua  li  on  Kaater  to  proTc  Heeeaeity.] — 


Power  to  Mil  Ship  in  case  of  Heoeifity.]— 
In  case  of  absolute  neccfisity  to  save  something 
from  an  adventure  that  cannot  be  completed  the 
master  may  sell  the  ship — Per  Lord  Stowell.  The 
Fanny  and  Elmira,  Edw.  118. 


The  authority  of  the  master  to  sell  the  goods  of 
an  absent  owner  is  derived  from  the  necessity  of 
the  situation  in  which  he  is  placed  ;  and  conse- 
quently, to  justify  bis  selling,  he  must  establish 
a  necessity  for  the  sale  ;  and  an  inability  to  com- 
municate with  the  owner.  Australasian  Steam 
Xarigation  Co.  v.  Morse,  8  Moore,  P.  C.  (N.8.) 
482;  L.  R.  4  P.  C.  222  ;  27  L.  T.  357  ;  20  W.  R. 
728 ;  1  Asp.  M.  C.  407. 

Duty  to  sell  Cargo  in  case  of  Heceaaity.] — It 

is  the  master's  duty  in  a  port  where  he  cannot 
communicate  with  the  owner  of  the  cargo  to  do 
what  is  necessary  for  its  preservation ;  he  may 
bottomry  or  even  sell  it — Per  Lord  Stowell.  The 
Gratitudine,  3  Rob.  259. 

Bight  of  Cargo  Owner  to  reatrain  Kaater  from 
Selling — Terms.] — ^Where  a  vessel  has  become 
unable  to  proceed  on  her  voyage  without  repairs, 
the  owners  of  goo<ls  shipped  on  board  the  vessel 
may  obtain  the  assistance  of  the  court  to  restrain 
the  captain  from  selling  the  cargo.  But  befoie 
the  court  will  grant  such  assistance,  the  plaintiffs 
must  shew  their  title  to  the  goods,  and  roust 
settle  with  the  captain  for  what  is  due  to  him, 
and  must  exonerate  the  captain  fiom  his  contract 
to  deliver  the  goods  at  their  place  of  destination, 
and  from  all  liability  on  the  bills  of  lading. 
Rayne  v.  Benedict.  10  L.  J.,  Ch.  297 ;  5  Jur. 
598. 
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Xzpeptioii  of  Perili  of  Sea — UnnoeeMftry  Sale.  ] 
— ^Where  the  ship  is  UDable  to  complete  her  voyage 
from  accident,  the  exception  of  '*  dangers  and 
accidents  of  the  seas  and  navigation  "  does  not 
justify  the  master  in  selling  the  cargo.  CauRan  v. 
Meahurn,  1  Bing.  243;  8  Moore,  127;  1  L.  J. 
(OJB.)  C.  P.  84.  See  Freenhan  v.  Eatt  India  Co., 
post,  ooL  525. 


sold  by  Xaater — PoMeifion.] — Possession 
of  a  ship  sold  by  her  master  without  owner's  con- 
sent decreed  to  her  former  owners,  in  default  of 
appearance  by  the  purchasers.  The  Lagan, 
otherwise  At i max,  3  Hag.  Adm.  418. 

4.  Primage  and  Premiums. 

Primage.] — Primage  belongs  of  right  to  the 
master,  ana  nothing  but  an  express  agreement 
can  deprive  him  of  his  right  to  recover  it  from 
the  freighter.  An  agreement  by  the  master  to 
receive  from  the  owner  a  fixed  sum,  "  in  full  of 
all  cabin  and  other  allowances."  does  not  divest 
the  master  of  his  right.  Best  v.  Saundent, 
M.&M. 208  ;  3  M. &  R.  4  :  7  L.  J.  (0.8.)  K.  B.  SOi 
See  Caughey  v.  Gm-don,  3  C.  P.  D.  419;  27  W. R.  .50. 

By  a  bill  of  lading  freight  was  to  be  paid  *'  as 
per  charterparty,  with  primage  and  average 
accustomed  : — Held,  that  the  reference  to  the 
charterparty  applied  to  the  freight  only,  and 
that  in  an  action  for  primage  the  charterparty 
need  not  be  pri)duced.    lb. 

Where  there  is  a  written  agreement  Ijetween 
the  master  and  owners,  not  mentioning  primage, 
and  the  owners  have  received  jmyment  in  respect 
of  primage  from  the  freighters  : — Heid,  that  the 
master,  by  the  usage  of  tra<ie,  is  entitled  to  such 
})ayment.  Charleton  v.  Cotetworth,  Ry,  &  Mood. 
175. 

As  to  what  amounts  to  an  agreement  as  between 
shipowner  and  master  to  dispense  with  primage, 
see  Scott  v.  Miller,  5  Scott,  1 1 ;  3  Bing.  (K.c.)  811. 

Premiiuni  on  Bille.] — If  the  master  in  a 
foreign  port,  from  the  state  of  the  exchange, 
receives  a  premium  for  a  bill  drawn  upon  England 
on  account  of  the  ship,  this  belongs  to  his  owner, 
although  there  may  have  been  a  usage  for  masters 
of  ships  to  appropriate  such  premiums  to  their 
own  use.  Diplock  v.  Blackhnm,  3  Camp.  43  ; 
13  R.  R.  744. 

Xaster'f  Gratuity— Liability  of  Goneignee.]— 
See  Hewitt  v.  Paul,  infra,  col.  400. 

5.  Wages  and  Disbubsements. 
a.  Gtaierally. 

Aetioni  for.] — A  master  is  entitled  to  sue  the 
ship  for  wages  as  earned  on  board  the  ship 
within  24  &  26  Vict,  c,  10,  s.  10,  if  he  performed 
the  daties  of  master,  although  during  his  service 
he  did  not  sleep  on  board  the  ship,  and  many  of 
his  duties  were  performed  on  shore.  Tlie  Chief- 
tain^ Br.  &  Lush.  104  ;  32  L.  J.,  Adm.  106  ;  9  Jur. 
(N.8.)  388  ;  8  L.  T.  120  ;  11  W.  R.  537. 

He  may  also  sue  for  disbursements  made  by 
him  during  such  service  on  the  ship's  account, 
bat  not  for  mere  liabilities  incurred.    Ih. 

A  master  suing  for  wages  and  disbursements 
is  bonnd  to  furnish  accounts  before  bringing  his 
suit,  otherwise  he  will  not  be  entitled  to  his 
costs.  ThA  Fleur-de-LU,  L.  R.  1  A.  &  B.  49  ;  12 
Jur.  (N.8.)  379. 

He  is  entitled,  under  17  &  18  Vict.  c.  104, 
88. 187,  191|  to  double  pay  for  the  number  of 


days  (not  exceeding  ten),  during  which  the  pay- 
ment of  his  wages  is  improperly  withheld ;  but 
he  is  not  so  entitled,  if  he  himself  causes  the 
delay,  by  improperly  keeping  back  the  accounts 
of  the  ship.  The  Prlneeut  Httlena,  Lush.  190  ; 
30  L.  J.,  Adm.  137  ;  4  L.  T.  869.  Overruled  by 
The  Arina,  infra,  col.  95. 

The  17  k  18  Vict.  c.  104,  s.  189,  read  with 
s.  191,  extends  to  masters  of  ships.  The  Blake- 
fwg,  Swabey,  428  ;  5  Jur.  (N.S.)  418. 

Being  compelled,  by  pressing  necessity  of  ill 
health,  to  leave  his  ship  abroad,  he  is  entitled  to 
sue  immediately  for  his  wages.  Tfie  Rajah  of 
Cochin,  Swabey,  473. 


In    Admiralty.] — Formerly  the  master 


could  not  sue  in  admiralty  for  wages.  Clay  v. 
Snelgrore,  12  Mod.  405  ;  Holt,  595  ;  Garth.  518. 
S.  P.,  The  Lord  Hobart,  2  Dod.  104. 

Under  17  &  18  Vict.  c.  104,  s.  191,  the  master 
could  not  claim  in  admiralty  for  disbursements, 
unless  the  owners  or  mortgagees  made  a  claim 
against  him  ;  in  which  case  the  court  would 
examine  the  whole  account.  Tite  Caledonia, 
Swabey,  17  ;  2  Jur.  (N.s.)  48  ;  4  W.  R.  183. 

The  master  claimed  wages  from  the  mort- 
gagees in  possession ;  they  claimed  to  deduct 
advances  without  going  into  the  accounts  to 
shew  that  they  were  entitled  to  do  so  : — Held, 
that  they  could  not  do  so.    lb. 

Under  7  &  8  Vict.  c.  112,  s.  16,  the  master 
could  not  sue  for  wages  in  admiralty,  although 
the  owner  hatl  comjwundcd  with  his  creditors, 
and  had  been  released  from  his  debts.  Tlte 
Teeumseh,  3  W.  Rob.  109. 

Arrest  of  the  ship,  under  7  &  8  Vict.  c.  Ill, 
s.  22,  fur  master's  wages,  the  owner  having  filecL 
a  declaration  of  insolvency,  but  not  having  been 
made  bankrupt :  —  Held,  illegal.  T7ie  Great 
yorthern,  2  W.  Rob.  509.  S.  P.,  The  Princess 
Royal,  2  W.  Rob.  373. 

Where,  in  an  action  for  master's  wages,  it 
appears  that,  at  the  institution  of  the  suit, 
accounts  are  outstanding  between  the  ownera 
and  the  plaintiff,  and  that  the  same  have  not 
been  taken  or  settled,  and  that  within  two  days 
of  the  institution  of  the  suit  the  wages  are  paid, 
the  owners  have  not  refused  to  pay  "  without 
sufficient  cause  "  within  the  meaning  of  s.  187  of 
the  Merchant  Shipping  Act,  1854,  and  therefore 
the  plaintiff  is  not  entitled  to  recover  ten  days' 
double  pay.  TIw  Turgot,  11  P.  D.  21  ;  54  L.  T. 
276  ;  34  W.  R.  552  ;  5  Asp.  M.  C.  548. 

Wagei  not  Dependent  on  Freight.] — The  rule 

I  of  marine  law,  that  wages  depend  on  the  earning 

of  freight,  does  not  apply  to  the  wages  of  the 

master.    Hawkins  v.  Twizell,  5  El.  &  Bl.  883  ; 

25  L.  J.,  Q.  B.  160;  2  Jur.  (N.S.)  .302;  4  W.  R.  242. 

Therefore,  where  a  ship  is  lost,  the  administra- 
trix of  the  captain  is  entitled  to  maintain  an 
action  for  the  period  of  his  service  before  the 
loss.    lb. 

When  freight  has  been  earned,  the  master 
though  also  part  owner,  may  sue  in  the  admiralty 
court  for  his  wages  and  disbursements.  The 
Ftronia,  37  L.  J.,  Adm.  60  ;  L.  R.  2  A.  &  E.  65  ; 
17  L.T.  619;  16  W.  R.  585.  But  see  The  Sara, 
col.  99. 

In  an  action  by  the  master  against  his  owners 
to  recover  wages  which  accrued  during  his  deten- 
tion in  a  foreign  port,  it  is  not  incumbent  on  him 
to  prove  that  freight  was  earned  ;  it  is  sufficient 
for  him  to  shew  that  he  has  performed  his  ser-^ 
vices  ;  and  the  owners  must  adduce  evidence  to- 
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prove  that  he  is  not  entitled  to  remuneration. 
Brown  v.  Millener^  1  Moore,  65  ;  7  Taunt.  319  ; 
18  R.  R.  493.  See  also  XXVI.  Admibalty  Law 
AND  Practice,  infra,  col.  952. 

Part  Owner— Mortgage  of  Part.]— F.  and  S., 
both  residing  at  Halifax,  Nova  Scotia,  were  the 
owners  each  of  a  moiety  of  a  ship  and  cargo.  F. 
(as  it  was  alleged)  mortgaged  his  moiety  to  S. 
The  ship  saileil  in  November,  1868,  from  that 
port,  F.  being  the  master.  Aiter  so  sailing,  S. 
assign e<i  his  own  moiety  and  the  other  moiety, 
of  which  he  was,  as  he  alleged,  mortgagee,  to  B., 
of  Liverpool,  who,  on  the  arrival  of  the  ship  at 
Cork,  ordered  F.  to  take  her  round  to  Liverpool. 
F.  declined  to  obey  that  order,  on  the  ground 
that  he,  F.,  was  the  owner  of  a  moiety  of  cargo 
and  ship,  and  he  denied  in  strong  language  in  a 
letter  to  B.  that  he  had  mortgaged  his  moiety  to 
S.  The  ship  and  cargo  were  arrested  by  oitler  of 
the  atlmiralty  court  and  sold,  at  a  price  insuf- 
iicient  to  cover  the  expenses : — Held,  that  F. 
was  entitled  to  his  wages  as  master  eai'ned  on 
board  the  ship,  even  though  he  was  part  owner, 
and  that  the  owner  of  the  other  moiety  must 
pay  him  a  moiety  of  such  wages.  The  Joseph 
Dexter,  20  L.  T.  820. 

Claim  to  Sqoitabla  Share.]— In  a  salt  for 
ivages  between  an  owner  and  the  master,  who  is 
also  a  part  owner,  the  court  can  take  no  cog- 
nisance of  a  claim  by  the  master  to  an  equitable 
share  in  the  vessel.     The  D,  Jex,  13  L.  T.  22. 

Contract — ^Independent  Condition.] — The  cap- 
tain of  a  South  Sea  whaler  covenanted  with  the 
defendant  that  he  would  proceed  to  the  fishery 
and  procure  a  cargo  of  sperm  oil,  or  as  great  a 
proportion  as  might  be,  under  all  circumstances, 
within  his  power  to  obtain  ;  would  return  to 
London,  and  at  his  own  cost  deliver  the  cargo  ; 
would  obey  instructions,  be  frugal  of  provisions, 
and  not  dispose  of  any  of  them  without  account- 
ing for  the  same ;  and  would  not  smuggle  or 
trade,  or  permit  anyone  on  board  to  do  so.  The 
•defendant  covenanted,  on  performance  of  the 
before-mentioned  terms  and  conditions  on  the 
part  of  the  captain,  to  pay  him  a  certain  propor- 
tion of  the  net  pixiceeds  of  the  cargo : — Held, 
that  the  captain's  covenants  were  independent, 
and  that  the  i)erformance  of  them  was  not  a 
condition  prcce<lent  to  an  action  on  the  defen- 
dant's covenant.  Staters  v.  Cwrliuff,  3  Bing. 
(N.c.)  355  ;  3  Scott,  740 ;  2  Hodges,  237  ;  6  L.  J., 
C.  r.  41. 

Sxeonted.] — A  declaration  stated,  that 

the  defendant  was  possessed  of  a  ship,  and  the 
plaintiff  was  a  master  mariner,  having  interest 
in  the  island  of  N.,  in  the  West  Indies,  for  load- 
ing a  vessel ;  and  it  having  been  proposed  by 
the  plaintiff  to  the  defendant  that  the  defendant 
should  give  the  plaintiff  the  command  of  the 
ship  for  a  voyage  to  the  West  Indies  and  back, 
thereupon  it  was  agreed,  that,  in  consideration 
•of  the  plaintiff  having  interest  in  N.  for  loading 
.a  vessel,  the  defendant  would  give  the  plaintiff 
the  command  of  the  ship,  with  the  understanding 
that  he  would  use  nil  possible  exertions  for  the 
benefit  of  the  ship  and  the  owners  thereof, 
.and  that  for  such  services  the  defendant  would 
pay  the  plaintiff.  Averment,  that,  in  pursuance 
of  the  agreement,  the  defendant  gave  the 
plaintiff  the  command  of  the  ship,  and  that  he 
3et  out  in  command  of  the  ship  on  the  voyage, 
jind  safely  delivered  the  outward  cargo;  that. 


finding  that  a  homeward  cargo  was  not  likely  to 
be  obtained  at  N.  without  disadvantage  to  the 
ship  and  the  owners,  the  plaintiff  proceeded  to 
the  West  Indies,  and  there  procured  a  homeward 
cargo,  and  safely  delivered  the  same,  and  then 
resigned  the  command  of  the  ship  into  the  hands 
of  the  defendant ;  and  that,  during  all  the  time, 
the  plaintiff  used  all  possible  exertions  for  the 
benefit  of  the  ship  and  the  owners.  Breach, 
nonpayment  by  the  defendant.  Plea,  that  the 
plaintiff  did  not  use  all  possible  exertions  for 
the  benefit  of  the  ship  or  of  the  owners  : — Held, 
first,  that  H  sufficient  consideration  appeared  on 
the  face  of  the  declaration,  the  contract  having 
been  executed  by  the  plaintiff.  Mills  v.  BlackalL 
11  Q.  B.  358  ;  17  L.  J.,  Q.  B.  31 ;  12  Jur.  93. 

Held,  secondly,  that  the  plea  shewed  only  a 
partial  failure  of  the  consideration,  and  was, 
therefore,  insufficient.    Ih. 

Connter-clalm  in  Action  for  Wagei.] — In  an 
action  of  wages  by  master  against  shipowner, 
the  defendant,  by  way  of  set-off  and  counter- 
claim, claimed  damages  for  the  loss  of  the  ship 
by  the  negligence  of  the  plaintiff  : — Reply,  that 
the  ship  was  insured  against  a  total  loss,  and 
that  the  underwriters  had  paid  or  agreed  to  pay 
to  the  owners  the  whole  amount  payable  by 
them  on  a  total  loss  : — Held,  on  demurrer,  that 
the  reply  was  bad,  because  the  plaintiff  had  not 
pleaded  that  the  money  had  been  actually  paid 
to  the  defendant,  or  that  the  counter-claim  had 
been  brought  without  the  authority  of  the  under- 
writers, lite  Sir  Cluirles  Napier,  5  P.  D.  73  ;  43 
L.  T.  364  ;  28  W.  R.  718  ;  4  Asp.  M.  C.  321— C.  A. 

Jnriidietion  of  Conntj  Court.] — ^A  contract 
that  a  master  mariner  shall  take  a  share  of  a 
fishing  adventure  and  bear  a  share  of  certain 
disbursements  is  a  contract  of  wages  by  the 
general  maritime  law,  independently  of  the 
Merchant  Shipping  Amendment  Act,  1873  (36 
&  37  Vict.  c.  85),  s.  8  ;  and  jurisdiction  over 
such  a  contract  is  conferred  on  county  courts 
having  admiralty  jurisdiction  by  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (31  &  32 
Vict.  c.  71),s.  3,  sub-s.  2.  The  Blessing,  3  P.  D. 
.35  ;  38  L.  T.  259  ;  26  W.  R.  404  ;  3  Asp.  M.  C. 
561.  See  The  Dietalor,  38  L.  T.  947  ;  4  Asp.  M.  C. 
19,  infra,  col.  940. 

See  also  XXVI.  ADMIRALTY  LAW  AND  PRAC- 
TICE. 

Liability  for  Heoeieariei.] — The  captain  who 
gives  directions  for  repairs,  is  liable  to  a  trades- 
man in  the  first  instance,  if  it  does  not  appear 
that  any  credit  was  given  to  the  owners.  Essery 
V.  Cohb,  5  Car.  &  P.  358. 

Where  goods  were  ordered  for  a  ship  by  the 
owner,  before  the  appointment  of  the  captain, 
though  some  were  not  delivered  till  afterwards, 
yet  as  no  personal  credit  was  given  to  the 
captain,  he  was  not  answerable  for  any  of  them. 
Farmer  v.  Daries,  1  Term  Rep.  108 ;  1  R.  R. 
159.  See  Mehdson  v.  Mounsey,  15  East,  384 ;  13 
R.  R.  501.  And  The  Marco  Polo,  24  L.  T.  804  ; 
1  Asp.  M.  C.  54. 

Diebnnements — From  what  Time.] — A  master 
can  only  claim  against  his  ship  for  disbursements 
from  the  date  on  which  he  is  placed  on  the 
ship's  register  as  master.  The  Albion,  27  L.  T. 
723  ;  1  Asp.  M.  C.  481. 

Connter-elaim  on  Aoeonnti  when  a  Co- 


owner.] — In  a  cause  of  wages  and  disbursements 
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institated  on  behalf  of  a  master,  himself  a 
co-owner,  against  other  part  owners,  they  may 
plead  in  answer  that  on  a  balance  of  account 
between  the  plaintiff  as  master  and  co-owner 
and  the  defendants  nothing  is  due  to  the  plain- 
tiff, and  set  up  a  counter-claim  for  a  balance 
due  to  them.  Tfie  City  qf  Mobile,  43  L.  J.,  Adm. 
41  ;  L.  R.  4  A.  &  E.  191  ;  29  L.  T.  406  ;  22 
W.  R.  191  ;  2  Asp.  M.  C.  123. 

Defenee  on  Criminal  Charge— Forfeit.]— 


A  master,  while  at  a  foreign  port  with  a  home- 
ward-bound Tessel,  incurred  expenses  in  defend- 
ing himself  against  a  charge  of  muider,  mali- 
ciously brought  by  two  of  the  crew,  whom  he  had 
censured  for  misconduct.  The  master  was  tried 
and  atxjuitted,  and  bound  over  in  10/.  to  prose- 
cute the  men  for  perjury.     He  forfeited  the  lOZ. 

in  order  to  return  with  the  vessel  to  England  : 

Held,  first,  that  he  was  entitled  to  the  expenses 
of  his  defence,  on  the  ground  that  the  charge 
origiuated  directly  from  the  performance  by  the 
master  of  his  duty  to  his  owners  in  chastising 
the  men.  The  Janies Seddon,  35  L.  J.,  Adm.  117; 
L.  R.  1  A.  &  E.  62  ;  12  Jur.  (N.S.)  609  ;  14  W.  R. 
973. 

Held,  secondly,  that  he  was  entitled  to  be 
allowed  the  10/.  forfeit,  as  it  was  for  the  interest 
of  his  owners  that  the  master  should  not  be 
delaj'ed  in  returning  with  the  vesseL    7J. 

Billf  of  Exchange.]— Upon  an  appeal 

from  the  report  of  the  registrar  and  merchants 
as  to  a  master's  claim  for  wages  and  disburse- 
ments,  the   following  items  were  objected  to: 

1.  Sums  of  money  for  which  the  master  as  well  as 
the  ship  was  hable,  but  which  he  had  not  paid. 

2.  Slops  supplied  to  seamen,  who  afterwards 
deserted.  3.  The  amount  of  a  dishonoured  bill 
of  exchange  drawn  for  ship*s  purposes  by  the 
master  upon  the  managing  owner,  but  it  was 
doubtful  wheiher  the  master  had  received  notice 
of  the  dishonour: — Held,  as  to  the  first  item 
that  the  claim  might  be  allowed  upon  proof  to 
the  satisfaction  of  the  registrar  that  the  sums 
were  actually  paid.  The  Fertmia.  37  L.  J.,  Adm. 
60 ;  L.  R.  2  A.  &  B.  65  ;  17  L.  T.  619  ;  16  W.  R. 
585.     But  see  Tlie  Sara,  post,  col.  99. 

Held,  secondly,  that  the  items  for  slops  were 
properly  allowed.    2h. 

Held,  thirdly,  that  as  to  the  amount  of  the 
bill  of  exchange,  even  if  notice  of  dishonour  had 
not  been  waived,  the  master  had  not  claimed  the 
benefit  of  notice,  and  that  therefore,  as  he  was 
liable  for  the  amount,  the  item  was  properly 
allowed.    lb. 

There  is  no  implied  undertaking  on  the  part 
of  the  owner,  that  a  bill  of  exchange,  drawn  by 
the  master  on  a  third  person,  for  money  advanced 
for  the  ship's  use,  shall  be  duly  honoured. 
Uarher  v.  Brothergtone,  4  Camp.  264. 

When  the  owners  of  a  ship  instruct  the 
captain  to  make  purchases  in  a  foreign  country, 
and  to  draw  bills  upon  them  in  payment,  the 
promise  implied  by  law  is  not  a  promise  to 
accept  or  pay  the  bills,  but  a  promise  to  indem- 
nify the  captain  against  any  loss  or  damage 
sustained  by  him  from  having  drawn  the  bills. 
Huntley  v.  Sanderson,  1  Car.  Ac  M.  467. 

In  April  and  May,  1880,  the  master  of  a 
steamship  obtained  at  a  British  colonial  port 
coals  for  the  ship,  and  paid  for  them  by  bills  of 
exchange  drawn  on  the  charterers  of  the  ship. 
The  bills  were  dishonoured  by  the  charterers, 
and  in  August,  1880,  the  master  was  served  with 


a  writ  in  an  action  brought  to  recover  the 
amount  of  the  bills.  Judgment  in  this  action 
was  recovered  against  the  master  in  July,  1881 
In  October,  1881,  the  steamship  was  sold,  and 
the  master  in  November,  1882,  instituted  an 
action  of  disbursements  against  her  and  her 
freight.  The  purchasers  appeared  and  put  in 
bail.  At  the  hearing  of  the  action  the  judgment 
recovered  against  the  plaintiff  in  August,  1881, 
remamed  still  in  force  and  unsatisfied,  and  the 
plaintiff  claimed  to  recover  as  a  disbursement 
the  amount  for  which  he  was  liable  under  it  •— 
Held,  that  the  liability  of  the  plaintiff  to  satisfy 
the  judgment  against  him  must  be  considered  as 
a  disbursement  in  respect  of  which  a  maritime 
lien  existed  under  the  10th  section  of  the 
Admiralty  Court  Act,  1861.  The  Fairport,  62 
L.  J.,  Adm.  21  ;  8  P.  D.  48  ;  48  L.  T.  636 ;  31 
W.  R.  616;  5Asp.  M.  C.  62. 

Held,  also,  that  the  right  to  enforce  such  lien 
had  not  been  lost  by  any  want  of  reasonable 
diligence  on  the  part  of  the  plaintiff,  and  that 
his  claim  must  be  pronounced  for.    lb. 

^overy  ogainit  Owner  of  DiibnrMmento 
Paid  to  Shipwright.]— When  shipwrights  exe- 
cute repairs  to  a  ship  at  the  order  of  the  master 
given  under  circumstances  by  which  the  ship- 
wrights acquire  a  right  to  claim  against  either 
the  owners  or  the  master,  and  they  elect  to 
claim  against  the  master,  the  latter  may,  in  an 
action  for  wages  and  disbursements,  proceed 
against  the  ship  and  recover  for  the  amount  of 
such  shipwright's  claim  as  a  disbursement  made 
on  ship's  account.  The  Limerick,  34  L.  T.  708  • 
3  Asp.  M.  C.  20fr— C.  A. 

Sun  Paid  nnder  Send  giTen  on  Collision.]— 
When  a  ship  through  the  default  of  her  master 
has  run  into  and  damaged  another  ship,  and  the 
niaster  of  the  former  has  in  respect  of  such  col- 
lision given  a  bond  for  the  amount  of  the  damage 
binding  himself  and  his  owners  and  the  ship,  he 
being  himself  a  wrong-doer,  cannot,  in  an  action 
for  wages  and  disbursements,  claim  the  amount 
of  such  bond  or  to  be  indemnified  against  any 
claim  to  be  made  against  him  thereunder  in 
respect  of  the  collision.  Ih.  Reversing  46 
L.  J.,  Adm.  97  ;  IP.  D.  292. 

Xifoondaot— Hatter  taking  Ship  to  Sea— Mort- 
aragee— Wrongftil  Di«miMaL]— A  mortgagee  took 
possession  of  a  ship  by  putting  a  man  on  board  and 
giving  notice  to  the  master.  The  latter,  by  order 
of  the  mortgagor,  took  the  vessel  to  sea  with  the 
man  in  possession  on  board.  In  an  action  by  the 
master  for  wages,  and  for  compensation  for 
wrongful  dismissal,  the  registrar  awarded  him  a 
sum  as  compensation,  being  the  amount  of  wages 
payable  for  two  months  after  the  mortgagee  took 
possession :— Held,  on  appeal,  that  the  master 
had  been  guilty  of  misconduct  in  taking  the 
vessel  to  sea,  and  could  not  as  against  the  mort- 
gagee be  properly  awarded  any  sum  as  compen- 
sation for  wrongful  dismissal.  The  Fairport,  54 
L.  J.,  Adm.  3  :  10  P.  D.  13  ;  62  L.  T.  62  ;  33  W.  R. 
448  ;  6  Asp.  M.  C.  348. 

Fraud    of    Managing    Owner  —  PriTity    of 

llaiter.] — A  master  on  his  appointment  agreed 
with  the  managing  owner  that  he,  the  master, 
should  find  the  provisions  for  the  officers  and 
crew  at  a  certain  rate  per  day.  The  master  sub- 
sequently agreed  with  the  managing  owner,  who 
was  also  a  ship's  store  dealer,  that  the  managing 
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owner  should  supply  the  provisions  ami  should 
charge  them  against  moneys  of  the  master  which 
he  held  in  his  hands.  The  managing  owner, 
however,  debited  his  co-owners  with  the  costs  of 
the  provisions,  and  fraudulently  applied  the 
master's  money  to  his  own  purposes  :— Held, 
in  an  action  in  rem  against  the  owners  by  the 
master  to  recover  wages  and  disbursements,  that 
the  master  was  entitled  to  credit  for  such  an 
amount  in  the  settlement  of  his  accounts  with 
the  owners,  the  fraudulent  application  of  his 
money  by  the  managing  owner  being  a  wrong 
done  to  the  co-owners  for  which  he  was  not 
responsible.  The  Dora  Tully,  54  L.  T.  467  ;  5 
Asp.  M.  C.  550. 

Bight  to  Wages  up  to  Final  Settlemont  of 
Claim.] — A  master  is  not  entitled  under  the 
Merchnnt  Seamen  (Payment  of  Wages)  Act, 
1880,  s.  4,  to  wages  up  to  the  final  settlement  of 
his  claim.  The  Arina,  56  L.  J.,  Adm.  57;  12  P.  D. 
118  ;  57  L.  T.  121  ;  35  W.  R.  654  ;  6  Asp.  M.  C. 
141. 

Bight  to  Ten  Days'  Double  Pay.] — ^A  master  is 
not  entitled  under  ss.  187  and  191  of  the  Merchant 
Shipping  Act,  1854,  to  the  double  pay  for  delay 
in  the  payment  of  wages  recoverable  by  "  sea- 
men "  under  the  former  section.  The  Princess 
Helena  (I.ush.  190)  overruled.     lb. 

Under  the  provisions  of  s.  187  of  the  Merchant 
Shipping  Act,  1854,  and  s.  4  of  the  Merchant 
Shipping  Act,  1880,  as  to  nonpayment  of  wages, 
the  right  to  recover  ten  days'  double  pay  and 
wages  to  the  time  of  final  settlement  is  not 
enforceable  where  there  is  a  bon4  fide  question 
as  to  liability.  The  Rainbow,  53  L.  T.  91  ;  6 
Asp.  M.  C.  479. 

Taking  Bill  of  Exchange.] — The  master  took 
a  bill  of  exchange  from  the  shipowner  in  pay- 
ment of  a  balance  due  for  wages  and  disburse- 
ments : — Held,  that  he  could  sue  in  admiralty 
for  wages  under  17  &  18  Vict.  c.  112,  s.  16.  T?ie 
Simlah,  15  Jur.  863. 

Heglect  to  make  Protest — Admiralty  Juris- 
diction.]— The  omission  of  the  master  to  make  a 
correct  protest  as  to  damage  to  goods,  whereby 
the  cargo  owner  is  prevented  from  recovering 
average  and  insurance  moneys,  is  not  a  matter 
over  which  the  admiralty  court  has  jurisdiction 
under  24  Vict.  c.  10,  s.  6.  The  Santa  Anna,  32 
L.  J.,  Adm.  198. 

Kisoonduct  —  Habitual      Drunkenness     of 

Master.] — A  shipmaster  who  has  been  habitually 
drunk  during  his  employment  cannot  maintain 
an  action  for  his  wages.  The  Macleod,  50  L.  J., 
Adm.  6 ;  5  P.  D.  254  ;  29  W.  R.  34.  And  see 
FOEFEITURE,  infra,  col.  103. 

Wrongftil  Discharge.] — A  master  wrongly  dis- 
charged abroad  is  entitled  to  w^ages  until  he  gets 
other  employment,  or  (semble)  until  the  end  of 
the  voyage.  The  Camilla,  Swabey,  312  ;  6  W.  R. 
840.    And  see  The  Fairport,  supra,  col.  94. 

Deductions  for  Kisoonduct.] — In  a  suit  by 
the  master  for  his  wages  the  owners  may  deduct 
the  amount  of  any  loss  he  has  occasioned  them 
by  his  misconduct.  The  Mepulse,  4  Not.  of  Cas. 
169. 

Disbursements— Liability  on  Bill.] — In  an 
action  for  master's  wages,  a  mortgagee  inter- 
vening and  declaring  to  set  up  a  right  of  set-oS 


or  counter-claim,  but  not  filing  any  such  counter- 
claim in  the  registry,  but  only  a  statement  that 
he  objected  to  all  the  claims  in  the  master's 
account  except  those  relating  to  the  payment  of 
wages  and  the  wages  claimed,  must  submit  to  a 
settlement  of  all  the  accounts  between  the  master 
and  the  ship,  exclusive  of  any  private  account 

j  between  the  master  and  the  owner  in  respect  of 
extraneous  matters.  Tfie  Glentafmer,  Swabey, 
415.  Overruled,  see  The  Sara,  14  App.  Cas.  209, 
infra,  col.  99. 

In  this  settlement  the  amount  of  a  bill  dravni 
by  the  master  on  the  owners  for  the  ship  and 

I  dishonoured  by  them,  for  which  judgment  haft 
been  recovered  against  the  master,  but  execution 
not  levied,  is  to  be  taken  into  account.    lb. 

Disbursements  and  Liabilities.] — The  master 
of  a  British  ship  drew  a  bill  of  exchange  on  her 
owners  in  favour  of  the  vendors  of  necessaries 
supplied  to  her  in  a  home  port  on  her  owners' 
request.  The  bill  was  accepted  by  the  owners 
and  afterwards  dishonoured,  and  the  master  was 
sued  upon  it  to  judgment : — Held,  that  he  had 
not  made  a  disbursement  or  incurred  a  liability 
on  account  of  the  ship  under  s.  1  of  the  Merchant 
Shipping  Act,  1889,  so  as  to  be  entitled  to  a 
maritime'  lien  upon  the  ship.  Th^'.  Orienta, 
Elliott  V.  The  OrU'-nta  (Owners)  ;  64  L.  J.,  Adm. 
32;  [1895]  P.  49;  11  R.  687;  71  L.  T.  711  ; 
7  Asp.  M.  C.  529— C.  A. 

Payment  of  Seamen's  Wages — ^BecoTory 


in  Admiralty  by  Master.] — The  master  having 
paid  the  seamen  their  wages  could  not  (formerly) 
sue  the  owners  in  admiralty.  Anon.,  Fort  esc.  230. 


Coals — Charterer  liable  to  supply — Bill 


by  Master  on  Owner.] — See  The  Cast  legate,  infra, 
col.  98. 

Lien  for  Disbursements — ^Enforcement — 


Winding-up.] — The  master  of  a  ship  belonging 
to  a  company  drew  a  bill  on  the  company  for 
necessaries  supplied  to  the  ship,  which  was 
accepted,  but  was  dishonoured  at  maturity. 
He  paid  the  bill,  and  claimed  repayment  from 
mortgagees  who  had  taken  (xissession  of  the 
ship.  On  the  following  day  an  order  was  made 
for  winding  up  the  company.  The  master  then 
applied  in  the  windiug-up  for  leave  to  take 
proceedings  in  the  admiralty  court,  and 
obtained  an  order  giving  him  leave.  The 
liquidator  applied  to  discharge  this  order,  and 
an  order  was  made  for  the  liquidator  to  pay 
into  court  to  a  separate  account  to  meet  the 
claim  150Z.,  which  exceeded  the  principal  and 
interest,  the  master  undertaking  not  to  proceed 
in  the  admiralty  court ;  the  payment  to  be 
without  prejudice  to  any  application  by  him  to 
increase  the  amount.  The  150Z.  was  paid  in, 
and  he  applied  to  inci'ease  the  amount  so  as  to 
cover  the  costs  of  defending  an  action  brought 
against  him  by  the  bolder  of  the  bill,  and  his 
costs  of  the  application  in  the  winding-up. 
The  Vice-chancellor  ordered  the  principal  and 
interest  on  the  bill  to  be  paid  to  the  master  out 
of  the  1502.,  and  the  residue  to  be  paid  to  the 
liquidator : — Held,  that  though  if  there  had  not 
been  mortgagees  in  possession  of  the  ship  the 
proper  mode  of  enforcing  the  master^s  lien  on  the 
ship  would  have  been  by  application  in  the 
winding-up,  the  order  giving  leave  to  proceed 
in  the  admiralty  court  was  a  proper  order,  the 
mortgagees  not  being  parties  to  the  winding-up  ^ 
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and  that  the  master  was  entitled  to  all  his  costs 
before  the  Tice-chancellor  as  costs  properly 
incarred  by  a  mortgagee  in  enforcing  his 
security.  Aio  Grande  Do  Sul  Steamikip  Cu.^ 
/»  rr-,  46  L.  J.,  Ch.  277  ;  6  Ch.  D.  282  ;  36  L.  T. 
603  ;  25  W.  R.  328  ;  3  Asp.  M.  C.  424. 

Betantion  Money  aiWitiiMi.] — In  calculating 
the  amount  due  to  a  master  for  detention  money 
and  board  whilst  detained  ashore  as  a  witness, 
in  a  cause  for  the  recovery  of  his  wages,  the  fact 
that  he  through  his  wife  carries  on  a  business  will 
not  deprive  him  of  his  right  to  be  allowed 
detention  money  ;  but  if  he  lives  at  his  place  of 
business  during  his  detention,  the  fact  that  he 
can  live  more  cheaply  at  home  than  elsewhere 
is  to  be  taken  into  consideration  in  fixing  the 
amount  to  be  allowed  for  subsistence  monev. 
The  Royal  Family,  81  L.  T.  704  ;  2  Asp.  M.  C. 
421. 

Chaaoory  Suit  between  Owners  and  Mort- 
gageai — Maiter'i  Coats.] — ^The  captain  of  a  ship 
served  a  notice  on  the  trustees  of  the  docks,  in 
which  the  cargo  of  the  ship  was  being  discharged, 
not  to  suffer  its  removal  till  the  freight  was  paid, 
and  wrote  to  the  owners  of  the  ship  to  inform 
them  that  he  had  stopped  the  cargo  till  the 
wages  of  himself  and  the  seamen  had  been  paid. 
In  a  suit  between  the  owners  and  the  mortgagee 
of  one  of  them,  the  captain  was  made  a  party, 
and  did  not,  by  his  answer,  disclaim.  The  chief 
clerk  found  that  certain  sums  were  due  to  him 
in  respect  of  wages,  but  that  other  sums  claimed 
were  not  due: — Held,  that  the  plaintiff  was 
justified  in  making  the  captain  a  party,  and 
that  the  latter  was  justified  in  not  disclaiming, 
and  was  therefore  entitled  to  his  costs.  Alex^ 
ander  v.  SimmSy  20  Beav.  123  ;  24  L.  J.,  Ch.  618. 


b.  Lien. 

Sldp's  Beglitor.] — The  master  has  no  lien  on 
the  certificate  of  registry.  Gibson  v.  Inffo,  6  Hare, 
112. 

The  master,  whether  co-owner  or  not,  has  no 
lien  upon  a  certificate  of  registry  or  ship's  papers 
in  case  of  wrongful  dismissal.  7%e  St,  Olaf, 
2  P.  D.  113  ;  35  L.  T.  428  ;  3  Asp.  M.  C.  268. 

For  what.] — The  master  has  at  common  law. 
a  possessory  lien  on  the  cargo,  not  only  for 
freight,  but  also  for  general  average.  Galam 
{Cargo  at),  3  N.  R.  254  ;  Br.  &  I.ush.  167  ;  2 
Moore,  P.  C.  (N.8.)  216 ;  33  L.  J.,  Adm.  97  ;  10 
Jur.  (NiJ.)  477  ;  9  L.  T.  550  ;  12  W.  B.  495. 

A  captain  who  has  entered  into  engagements 
on  account  of  the  ship,  thereby  acquires  a  lien 
on  the  goods,  and  on  the  freight,  to  the  extent 
of  his  engagements.  White  v.  Baring ^  4  Esp. 
22  ;  6  R.  R.  836.  S.  P.,  The  Panthea,  25  L.  T. 
389  ;  1  Asp.  M.  C.  133. 

But  he  has  no  lien  on  the  ship  for  money 
expended,  or  debts  incurred  by  him  for  repairs 
done  to  it  on  the  voyage.  Hmsey  v.  Christie^ 
9  East,  426  ;  13  Ves.  599. 

Nor  on  the  freight  for  his  wages,  nor  for  his 
disbursements  on  account  of  the  ship  during  the 
voyage,  nor  for  the  premiums  paid  by  him  abi'oad 
for  the  purpose  of  procuring  the  cargo.  Smith 
V.  Plummer,  1  B.  &  Aid.  675  ;  19  R.  R.  391. 

Nor  for  wages,  stores  or  repairs  done  in 
England.     WilhiM  v.  Carmieliael^  1  Bougl.  101. 

A  master  has  no  lien  on  the  ship  or  freight  for 
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wages,  nor  for  any  expenditure  which  he  may 
make  in  the  ordinary  discharge  of  his  duties  as 
master,  however  necessary  for  the  performance 
of  the  voyage.  But  the  case  becomes  one  of 
ordinary  principal  and  agent,  where  he  makes 
a  special  contract,  in  itself  ultra  vires,  in  order 
to  fulfil  which  he  incurs  special  expenses ;  if 
the  owner  adopts  the  benefit  of  that  contract,  he 
must,  in  equity,  also  bear  its  burdens.  Briitmo 
v.  Whitmore,  9  H.  L.  Cas.  391  ;  31  L.  J.,  Ch.  467; 
8  Jur.  (N.8.)  291  ;  4  L,  T.  622 ;  9  W.  R.  621. 
Affirming  1  Johns.  96 ;  4  De  G.  &  J.  325 ;  6 
Jur.  (N.8.)  29.  Reversing  28  L.  J.,  Ch.  801  ; 
1  L.  T.  173;  7W.  R.  150. 

The  master  has  no  lien  upon  freight  for  hi<t 
wages  or  other  demands,  unless  it  is  a  matter  of 
express  stipulation  between  himself  and  his 
owner.  Atitiiuon  v.  Cotetworth^  5  D.  &  R.  552 ; 
3  B.  ac  C.  647  ;  1  Car.  &  P.  339 ;  3  L.  J.  (0.8.) 
K.  B.  104  ;  27  R.  R.  450. 

Where  Untatiflled  Jndgmant  against  Master 
for  Heoessarloi.] — See  The  Fairjwrt,  8  P.  D.  48, 
supra,  col.  94. 

Lien  not  loit  by  taking  Mortgage  of  Ship.] — 
A  master  is  not  deprived  of  his  lien  for  wages 
and  disbursements  by  the  fact  that  he  has  taken 
a  moitgage  on  the  ship  for  the  balance  of  his 
wages  and  disbursements,  more  especially  if  the 
shipowner  has  concealed  from  him  the  fact  that 
there  was  a  prior  mortgage.  The  Albion,  27 
L.  T.  273  ;  1  Asp.  M.  C.  481. 

Priority.]— See  post,  col.  101,  and  The  Queen, 
19  L.  T.  706;  The  Bangor  Castle,  infra,  col. 
120. 

Delay.]— See  The  Chieftain,  infra,  coL  101. 

Tinder  Tortious  Hirer — ^Baleaie.]— -The  release 
by  the  master  of  his  personal  claim  against  the 
shipowner  for  wages  does  not  operate  as  a 
release  of  the  ship  from  his  lien  for  such  wage^. 
The  fact  that  the  roaster  was  hired  by  one  who 
had  fraudulently  obtained  possession  of  the  ship, 
will  not  prevent  the  master  having  a  lien  upon 
the  ship  for  his  wages  and  disbursements,  if  he 
has  discharged  his  duties  in  ignorance  of  the 
fraud.  TJu^  Edwin,  Br.  &  Lush.  211  ;  33  L.  J., 
Adm.  197 ;  10  L.  T.  658  ;  12  W.  R.  992.  But 
see  The  Sara,  infra,  col.  99. 

Colonial  law.]— By  17  &  18  Vict.  c.  104, 
s.  191,  a  master  has  a  lien  for  his  wages  in  the 
vice-admiralty  court,  whatever  may  be  the 
municipal  law  of  the  colony.  The  Bajah  of 
Cochin,  Swabey,  473. 

Disbnnements  —  Maritime  lien  —  Master's 
Anthority.] — A  master  of  a  ship  acquires, 
under  s.  1  of  the  Merchant  Shipping  Act,  1889, 
no  lien  upon  the  ship  for  disbursements  for 
which  he  has  no  authority  to  bind  the  owner. 
The  Cnstlegate,  Morgan  v.  Castlegate  Steamship 
Co.,  62  L.  J.,  P.  C.  17 ;  [1893]  A.  C.  38  ;  1  R.  97  ; 
68  L.  T.  99  ;  41  W.  R.  349  ;  7  Asp.  M.  C.  284— 
H.  L.  (Ir.) 

Where  no  lien  on  the  ship  exists,  there  can  be 
no  lien  on  the  freight.    lb. 

Maritime  Lien— Master's  Lien  for  Disbnrse- 
ments.] — A  liability  incurred  at  the  request  of 
the  vendors  of  necessaries  and  of  the  shipowners 
by  the  master  of  a  British  ship  in  respect  of 
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necessaries  supplied  to  her  by  the  order  of  the 
owners  at  the  port  in  England  where  they  carry 
on  business  does  not  create  a  maritime  lien  which 
takes  priority  to  a  mortgage  of  the  ship  existing 
at  the  date  of  the  necessaries  being  supplied. 
TItfi  Orhnta,  64  L.  J..  Adm.  82  ;  [1895]  P.  49  ; 
11  R.  687  ;  71  L.  T.  711  ;  7  Asp.  M.  C.  529— C.  A. 

Matter — DiBboriementB  —  Lien  for  —  Heoei- 
aarlee.]— The  Admiralty  Court  Act,  1861  (24 
Vict.  c.  10)  does  not  give  the  master  a  maritime 
lien  on  the  ship  for  disbursements.  The  Glen- 
tanner  (Swabey.  415)  ;  Thfi  Mary  Ann  (L.  R.  1 
Adm.  8) ;  Tlie  Feronia  (L.  R.  2  A.  &  E.  65) ;  and 
Tlie  Ringdove  (11  P.  D.  120)  overruled.  The 
Sara  J  Hamilton  v.  Baker,  68  L.  J.,  P.  57 ;  14  App. 
Cas.  209 ;  61  L.  T.  26 ;  38  W.  R.  129 ;  6  Asp. 
M.  C.  413— H.  L.  (K.)  [See  62  &  53  Vict.  c.  46, 
s.  1.] 

Maritime  Lien  —  Bight  against  Shipowner! 
or  Charterer! — Authority.]  —  Where  a  ship  is 
chartered  under  a  charter  providing  that  the 
master  shall  be  appointed  oy  the  charterers, 
that  the  owners  are  to  provide  and  pay  for  all 
provisions  and  wages  of  captain  and  crew,  and 
for  the  necessary  equipment  and  efficient  working 
of  the  ship;  that  the  captain  is  to  be  dismissed 
by  the  owners  if  he  fails  to  give  satisfaction,  and 
that  the  charterers  shall  provide  and  pay  for  all 
coals,  pilotages,  port  charges,  &c.,  the  master  is 
the  servant  of  the  shipowners,  and  hence  he  has 
a  right  in  rem  for  his  wages  and  such  disburse- 
ments as  are  necesssry  for  the  navigation  of  the 
ship,  and  which  the  charterei'S  had  not  by  the 
provisions  of  the  charterparty  undertaken  to 
pay ;  and  semble,  per  Lord  Esher,  M.R.,  if  the 
charterers  had  refused  to  make  these  disburse- 
ments, and  without  them  the  ship  could  not  be 
navigated,  the  master  would  be  entitled  to 
charge  them  against  the  shipowners.  Semble, 
where  the  master  is  the  servant  of  the  charterers 
and  not  of  the  shipowners,  he  has  no  right 
against  the  owners  in  respect  of  wages  and 
disbursements.  Th^i  Beeswing^  53  L.  T.  554  : 
6  Asp.  M.  C.  484— C.  A. 

By  charterparty  it  was  agreed  that  the  owners 
of  the  shij)  should  provide  and  pay  for  provisions 
and  wages,  and  that  the  charterer  should  provide 
and  pay  for  coals  and  other  expenses.  The 
master  was  to  be  appointed  by  and  was  to  follow 
the  instructions  of  the  charterer.  The  master, 
with  notice  of  the  charterparty,  ordered  and 
made  himself  liable  for  provisions  and  coals  for 
the  vessel  at  a  foreign  port.  These  provisions 
and  coals  were  necessary  to  enable  the  vessel  to 
perform  her  voyage  : — Held,  In  an  action  by  the 
master  against  the  vessel,  that  he  was  entitled 
to  recover  for  the  provisions  but  not  for  the 
coals,  as  by  the  terms  of  the  charterparty  he 
had  no  power  to  pledge  the  owner's  credit  in 
respect  of  them.  The  Turgot,  11  P.  D.  21 ;  54 
L.  T.  276  ;  34  W.  R.  552  ;  5  Asp.  M.  C.  648. 

Agreement  with  Owner!  —  Lois  of  Lien — 
Hon-payment.] — A  master,  who  after  receiving 
a  portion  of  his  wages  from  the  managing  owners, 
elects  to  allow  the  balance  to  remain  in  their 
hands  at  interest,  by  so  doing  loses  his  lien,  and 
cannot  recover  the  balance  in  rem,  but  if  he  has 
had  no  opportunity  of  receiving  his  wages,  or  has 
been  ref  usied  payment  of  them  on  demand,  the 
mere  fact  of  his  allowing  them  to  remain  in  the 
managing  owners  hands  after  they  become  due 


will  not  deprive  him  of  his  remedy.  Uie  Bain- 
How,  53  L.  T.  91  ;  6  Asp.  M.  C.  479. 

Where  shipowners,  in  answer  to  a  claim  for 
wages,  plead  an  agreement  between  the  managing 
owner  and  the  plaintiff,  that  the  plaintiff  shal^ 
instead  of  receiving  his  wages,  allow  it  to  remain 
in  the  hands  of  the  managing  owner,  and  has 
thereby  foregone  his  right  against  the  ship,  the 
onus  is  upon  the  defencUnts  to  clearly  prove  that 
there  was  an  express  arrangement  to  that  effect, 
before  the  court  \4ill  deprive  the  plaintiff  of  his 
right.    lb, 

Maiter  under  Liability  for  Heeeeeariea  may 
proceed  in  rem.1 — A  master  who  becomes 
personally  liable  for  necessaries  has  the  right 
to  proceed  in  rem  against  the  ship.  The  Marco 
Polo,  24  L.  T.  804 ;  1  Asp.  M.  C.  54. 

Wages  Suit— Mortgagee  interrening- Bight 
to  releaae  of  Ship — ^Bail.] — In  an  action  against 
ship  and  freight  for  master^s  wages  the  mortgagee 
in  possession  is  entitled  to  a  release  of  the  ship 
on  giving  bail,  although  the  master  has  made 
himself  liable  on  bills  of  exchange  drawn  upon 
the  charterers  for  the  ship's  use.  The  Bingdifrtf, 
Swabey,  310. 

What  Ship  subject  te  Lien.]— The  master's 
lien  for  wages  under  7  &  8  Vict.  c.  1 12,  s.  16,  affects 
only  the  ship  in  which  the  wages  were  earned. 
n^  Jtdindup,  1  Spinks,  71. 

Master  Joint'Mortgagee— Sale  by  Mortgagees 

—Master's  Claim  for  Wages.] — The  master  of  a 
ship  was  a  joint  mortgagee  of  her.  The  owners 
becEune  bankrupt,  and  the  ship  was  sold  by  the 
mortgagees  in  possession,  with  the  knowledge  of 
the  master,  who  did  not  interfere  with  the  sale : 
— Held,  that  the  master  could  sue  the  ship  for 
wages  under  7  &  8  Vict  c.  112,  s.  16.  The 
BepuUe,  9  Jur.  738.  And  9ee  5  Not.  of  Cas. 
348. 

Suit  entered  in  too  small  Sum — Release  of 
Ship.] — A  suit  by  a  master  for  wages  was  entered 
for  a  sum  which,  by  reason  of  the  defendants* 
delay,  proved  insufficient  to  cover  his  claim  and 
costs : — Held,  that  the  ship  should  not  be  released 
until  claim  and  costs  paid  in  full.  The  Helen, 
14  W.  R.  502. 

Lien  in  Admiralty — ^Hone  in  Chanoery.] — A 

master  sued  in  chancery  the  executor  of  a 
deceased  part  owner  for  102.,  due  to  him  on 
account  of  the  ship.  No  remedy  in  equity 
against  the  ship,  but  semble  aliter  in  admiralty. 
JPierson  v.  Bohinton,  3  Swanst.  139. 

Ship  liable  though  Owners  not  liable^Master 
appointed  by  Persons  allowed  to  remain  in  Pos- 
session of  Vessel — Maritime  Lien.] — The  master 
of  a  ship,  appointed  by  persons  who  are  not  the 
real  owners,  but  who  have  been  allowed  by  the 
real  owners  to  remain  in  possession  and  to  have 
the  control  of  the  vessel  for  the  purpose  of  using 
her  in  the  ordinai'y  way,  may  have  a  maritime 
lien  on  the  ship  for  his  disbursements  and 
liabilities  properly  incurred  by  him  on  account 
of  the  ship,  although  the  owners  may  not  be 
personally  liable  for  the  disbursements  or  the 
matters  in  respect  of  which  the  liabilities  have 
been  incurred.  Tlie  QtMlegate  (62  L.  J.,  P.  C. 
17  ;  ri893]  A.  C.  3«)  and  The  Orienta  (64  L.  J. 
P.   32;    [1895]  P.  49;   supra,  col.  99,)  distin- 
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fuiehed.     The  Rlpon    City,  66   L.  J.,   P.   110  ; 
1897]  P.  226  ;   77  L.  T.  98  ;  8  Asp.  M.  C.  304. 


o.  Priorities. 

Sztant  of] — The  master  has  a  maritime  lien 
on  the  ship  for  his  wages  and  disbursements,  and 
his  claim  takes  priority  over  all  other  claims, 
save  claims  fur  salvage  and  damage  by  collision. 
Th4f  Panihea,  25  L.  T.  389  ;  1  Asp.  M.  C.  133. 

Maritime  liens,  being  in  the  nature  of  rewards 
for  f^rvices  rendered,  rank  against  the  fund  out 
of  which  they  are  to  be  jiaid  in  the  inverse  onler 
of  their  attachment  on  the  res,  and  the  last  in 
time  should  be  the  earliest  in  )>ayment.  Tlie 
Hope,  28  L.  T.  287 ;  1  Asp.  M.  C.  563,  infra. 

Over  Bottomry  Bond.] — The  claim  of  a  master 
for  his  wages  earned  and  disbursements  nuule 
subsequently  to  a  voyage,  during  which  a 
bottomry  bond  has  been  given  on  his  ship,  takes 
priority  over  the  claim  of  the  bondholder.     lb. 

A  bottomry  bondholder  is  entitled  to  priority 
over  the  claim  of  a  master  for  wages  earned  on 
voyages  previously  to  that  during  which  the  bond 
is  given.    Ih, 

Against  the  balance  of  proceeds  of  sale  of  a 
vessel  sold  in  a  bottomry  suit,  the  master  has  in 
respect  of  his  claims,  both  for  wages  and  dis- 
bursements, priority  over  the  rights  of  the  mort- 
gagee. The  Mary  An*  or  Anne,  35  L.  J.,  Adm. 
6  ;  L.  R.  1  A.  &  K.  8  ;  12  Jur.  (N.8.)  31  ;  13  L.  T. 
384 :  14  W.  R.  136.  But  see  The  Sara,  supra, 
coL99. 

A  master,  being  sole  owner,  having  given  a 
bottomry  bond,  binding  himself,  ship  and  freight, 
cannot  claim  his  wages  to  the  prejudice  of  the 
bondholders.  '77ie  Williamy  Swabey,  346 ;  6 
W.  R.  871. 

When  a  master,  being  also  part  owner  of  a 
TesseL,  had  bound  him.%elf  by  a  bottomry  bond 
on  ship,  freight  and  cargo : — Held,  that  the 
owners  of  part  of  the  cargo  could  not  oppose  his 
right  to  be  paid  his  wages  and  disbursements  in 
prioritv  to  the  bondholder.  The  Daring,  37 
L.  J.,  Adm.  29  ;  L.  R.  2  A.  &  E.  260. 

In  such  a  suit  by  the  master,  the  court  will  not, 
under  the  Merchant  Shipping  Act,  1855,  8.  191, 
entertain  a  counter-claim  by  the  owner  of  the 
cargo.    Ih, 

The  master  cannot  compete  with  the  bond- 
holder for  his  wages  against  the  ship's  freight 
where  he  binds  himself  by  the  bond.  Where, 
however,  he  has  incurred  no  such  personal  obliga- 
tion, he  is  not  barred.  The  Salacla,  32  L.  J., 
Ailm.41  ;  9  Jur.  (N.8.)  27  ;  7L.  T.440;  11  W.  R. 
189. 

Orer  Seemen.]— The  17  &  18  Vict.  c.  104, 
8. 191,  does  not  alter  the  relation  of  the  master 
to  the  seamen,  and  he  cannot  compete  with  them 
to  their  detriment  for  a  share  in  a  fund.    Ih. 

Over  XortgaffOM.] — A  master  does  not  lose 
his  lien  upon  a  ship  for  wages  due  by  delaying 
to  enforce  such  lien  for  ten  months  after  his 
discharge,  notwithstanding  he  has  had  an  oppor- 
tunity to  do  so  ;  but  he  may  enforce  it  even 
against  persons  who,  as  mortgagees,  have  in  the 
interim  become  interested  in  the  ship  with  notice 
of  the  lien.  The  Cliieftain,  Br.  &  Lush.  212. 
And  see  The  Bangor  Castle,  post,  col.  120. 

A  master's  claim  for  wages  and  disbursements, 
whenever  earned  or  made,  takes  priority  over  the 
claims  of  mortgagees.  TJie  Hope,  28  L.  T.  287  ; 
1  Asp.  M.  C,  563. 


Where  the  nlaster  of  an  orfUpary  seeking  ship 
entered  into  a  charterpaiHyt  tinder  seal,  to  carry 
troops  from  the  Mauritius  fe  England,  and  stipu- 
lated, on  his  own  responsibility,  in  the  charter- 
party,  that  he  would -msikt> certain  alterations  in 
the  ship,  in  order  .i<) /pnable  him  to  carry  the 
troops,  and  at  the  Cftfie  of  Good  Hope  entered 
into  another  chaWerparty,  not  under  seal,  to  a 
similar  effect,  aqd  made  the  specified  alterations, 
and  paid  monoy,  ami  drew  bills  to  meet  the 
expenses  nectiUAr^to  the  making  of  these  altera- 
tions, and  the*  voyage  was  performed  : — Held, 
that,  a))art>  frOm  lien,  in  equity,  the  master  was 
first  entitlect*Out  of  the  freight  earned  under 
these  ^h^Hterparties  to  be  repaid  the  sums 
advanxxirl,' *ind  to  be  indemnified  against  the 
bills,  antl  that  the  owner  (or  his  mortgagee)  was 
only jgnti tied  to  the  net  freight  after  deducting 
th'5§e  charges.  Brittnv  v.  WlUtmore,  9  H.  L.  Cas. 
391  ; «»/  L.  J.,  Ch.  4«7  :  8  Jur.  (N.8.)  291  ;  4  L.  T. 
(J22  ,  9  W.  R.  621— H.  L.  (E.) 

Bnforoing  Claim  againit  Ship.] — ^The  master 
of  a  ship  belonging  to  a  company  drew  a  bill  on 
the  company  for  necessaries  supplied  to  the  ship, 
which  waj)  accepted,  but  was  dishonoure<l  at 
maturity.  He  paid  the  bill,  and  claimed  repay- 
ment from  mortgagees  who  had  taken  {Xjssession 
of  the  ship.  On  the  following  day  an  order  was 
maile  for  winding  up  the  company.  The  master 
then  applied  in  the  winding-up  for  leave  to  take 
proceedings  in  the  admiralty  court,  and  obtained 
an  order  giving  him  leave.  The  liquidator 
applied  to  discharge  this  order,  and  an  onier  was 
made  for  the  liquidator  to  pay  into  court  to  a 
separate  account  to  meet  the  claim  150/.,  which 
exceedcrl  the  principal  and  interest,  the  master 
undertaking  not  to  proceed  in  the  admiralty 
court ;  the  jMiyment  to  be  without  prejudice  to 
any  application  by  him  to  increase  the  amount. 
The  150/.  was  paid  in,  and  he  applied  to  increase 
the  amount,  so  as  to  cover  the  costs  of  defending 
an  action  brought  against  him  by  the  holder  of 
the  bill,  and  his  costs  of  the  application  in  the 
winding-up.  Bacon,  V.-C,  ortlered  the  principal 
and  interest  on  the  bill  to  be  paid  to  the  master 
out  of  the  150/.,  and  the  residue  to  be  i>aid  to 
the  liquidator : — Held,  that  though  if  there  had 
not  been  mortgagees  in  possession  of  the  ship 
the  proper  mode  of  enforcing  the  master's  lien 
on  the  ship  would  have  been  by  application  in 
the  winding-up,  the  order  giving  leave  to  pro- 
cee<l  in  the  a<lmiralty  court  was  a  proper  oixier, 
the  mortgagees  not  being  parties  to  the  winding- 
up  ;  and  that  the  master  was  entitled  to  all  his 
costs  before  the  vice-chancellor  as  costs  properly 
incurred  by  a  mortgagee  in  enforcing  his  security. 
Rio  Grande  Bo  Sul  Steamship  Co.,  In  re,  46  L.  J., 
Ch.  277  ;  5  Ch.  D.  282  ;  36  L.  T.  603  ;  25  W.  R. 
328  ;  3  Asp.  M.  C.  424— C.  A. 

Priority  of  Olaimof  Material-Men.]— A  master 
being  part  owner  of  a  foreign  ship  ordered  neces- 
saries for  the  ship.  The  necessaries  were  sup- 
plied, and  the  master  became  liable  for  payment : 
— Held,  that  the  material-men  were  entitled  to 
be  paid  for  the  necessaries  out  of  the  proceeds  of 
the  ship  and  freight  in  priority  to  a  claim  of  the 
master  for  wages  and  disbursements.  The  Jenny 
Lind.  41  L.  J.,  Adm.  63  ;  L.  R.  3  Adm.  529  ;  2*6 
L.  T.  591  ;  20  W.  R.  895  ;  1  Asp.  M.  C.  294. 

A  shipwright's  lien  is  postponed  to  a  master's 
claim  for  wages  earned  prior  to  the  repairs.  T?ic 
Gugtaf,  Lush.  506  ;  31  L.  J.,  Adm.  207  ;  6  L.  T. 
660.    Cf.  The  Queen,  19  L.  T.  706. 
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Interferenee  j5f  .'Cburt  of  Bankraptoy  with 
Arrest  under  waxvaiit.]  —  A  master  mariner 
claiming  a  lien  for  wagts  jind  disbursements  upon 
a  vessel  the  proper^*  6^*4:he  arranging  debtor, 
who  had  declared  hims^l£*insolvcnt,  caused  the 
yessel  to  be  arrested  ut^oGP'^he  warrant  of  the 
court  of  admiralty.  Th6*«ftirt  of  bankruptcy, 
upon  an  application  to  '^re^train  the  further 
action  of  the  court  of  atlnfiral^  in  respect  of 
the  vessel,  declined  to  do  so^*e^eept  upon  the 
terms  of  lodging  in  court  a**  suat  sufficient  to 
answer  the  claim  and  costs,  anQ'^^'u^dertAking 
to  abide  any  further  oixler  in'o^sp^t  of  any 
further  sum  which  might  be  declafe<t,  due  for 
costs  or  otherwise.     T.  ?.,  In  re,  It,  R.li*Eq.  151 


•  • 


Lien  for  Diibursemente — Priority  oywr'  Mort- 
gage.]—  Master's  liability  for  necessaries/ has 
priority  over  mortgage  debt.  Tfui  IdmeBtclt,.! 
P.  D.  411  ;  34  L.  T.  708  ;  3  Asp.  M.  C.  206,-"    ,\ 
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Maater'B  Lien— Mortgage— Sale   of  Bliip%]^ 

Master  restrained  by  injunction  from  enforcing 
his  alleged  lien  against  proceeds  of  ship  which 
had  been  mortga^d  and  afterwards  sold  on  the 
vovage  as  unsea worthy.  Litter  v.  Payn,  11 
Sim.  348. 

d.  Vorfeitnre. 

BmnkenneM.] — Ck>nstant  drunkenness,  or  non~ 
performance  of  duty  ascribed  to  it,  on  the  part 
of  the  master,  does,  but  occasional  intoxication 
does  not,  work  a  forfeiture  of  wages.  Tlie  Atlan- 
tic,  9  Jur.  (N.8.)  183  ;  7  L.  T.  647  ;  11  W.  R.  188. 
S.  P.,  Th€  Maaleod,  5  P.  D.  254. 

Occasional  drunkenness  in  port  on  the  part  of 
the  master  of  a  vessel  will  not,  if  unaccompanied 
with  neglect  of  duty,  work  a  forfeiture  of  wages. 
Tlie  Roebuck,  31  L.  T.  274 ;  2  Asp.  M.  C.  387, 
infra. 

Semble,  that  constant  drunkenness  on  the  part 
of  a  master,  whether  there  is  proof  of  neglect  of 
duty  or  not>  will  work  a  forfeiture  of  either  the 
whole  or  part  of  his  wages,  according  to  circum- 
stances.   Ih, 

Error  in  Judgment— Hegleet.]— An  error  in 
judgment  on  the  part  of  the  master  will  not  work 
a  forfeiture  of  his  wages.    The  Atlantir,  supra. 

As  where  he  makes  a  mistake  in  the  manage- 
ment of  the  ship's  afEairs  in  a  foreign  port.  Th£ 
IhotttM  Worthington,  3  W.  Rob.  128. 

Neither  error  of  seamanship  in  a  master,  nor 
neglect  to  communicate  to  a  Lloyds'  agent, 
stranding  of  the  vessel,  nor  neglect  to  sign  a 
bottomry  bond,  works  a  forfeiture  of  wages.  TJi€ 
Camilla,  Swabey,  312  ;  6  W.  R.  840. 

Taking  Bill  initead  of  Cash  for  Preight.] 

— ^When  a  master  receives  instructions  to  take  the 
balance  of  freight  due  at  the  end  of  a  voyage  in 
cash,  or  by  bank  bill  upon  London,  and  without 
sufficient  inquiry,  but  without  mala  fides  and 
rather  through  error  of  judgment,  he  takes  a  bill 
which  he  believes  to  be  (but  which  is  not)  a  bank 
bill,  and  which  is  afterwards  dishonoured,  causing 
loss  to  his  owners,  this  negligence  or  disobedience, 
not  being  wilful,  does  not  work  a  forfeiture  of 
his  wages,  nor  can  the  owners  claim  to  deduct 
the  amount  of  their  loss  from  his  wages.  The 
Dunmore,  32  L.  T.  340  ;  2  Asp.  M.  C.  599. 

Insubordination.]  —  The  ownere  of  a  vessel 
have  a  right  to  dismiss  an  officer  who  directly  or 


indirectly  promotes  insubordination,  and  such 
officer  has  no  right  to  wages  otherwise  due  to 
him  by  agreement  after  such  dismissaL  Th^ 
MaHna,  60  L.  J.,  Adm.  33  ;  29  W.  R.  508. 

F.,  part  owner  of  a  vessel,  mortgaged  (as  it  was 
alleged)  his  share  to  the  other  part  owner  S.,  who 
assigned  his  own  share  and  the  other  mortgaged 
share  to  B.  F.  refused  to  obey  B.'s  orders,  and 
denied  in  strong  language  to  him  that  he  had 
mortgaged  to  S. : — Held,  that  even  if  B.  was 
owner  of  the  entire  ship  and  cargo,  F.'s  conduct 
and  language  were  not  such  as  to  raise  a  for- 
feiture of  his  wages.  Tfie  Jifgeph  Dtxter,  20 
L.  T.  820. 

Employing  Ship  eontrary  to  Ordera.] — WhcD 
a  master  receives  express  oniers  from  his  owners 
as  to  the  voyages  which  he  is  to  make  and  the 
ports  to  which  he  is  to  take  the  ship,  and  such 
orders  are  given  under  and  with  a  view  to  a 
state  of  circumstances  out  of  which  danger  might 
arise  to  the  ship,  and  which  are  known  to  and 
discussed  by  the  master  and  owner  at  the  time 
when  they  are  given,  the  master  is  not  justified, 
out  of  an  alleged  apprehension  of  that  danger,  in 
taking  the  ship  on  other  voyages  and  to  other 
ports  ;  and  if  he  does  so  take  the  ship,  he  will  not 
be  entitled  to  recover  his  wages  for  the  time 
during  which  she  is  engaged  against  the  owners' 
orders,  even  if  the  voyages  are  for  the  owners' 
benefit.  Ths  Roebuck,  31  L.  T.  274 ;  2  Asp.  M.  C. 
387. 

Beeertion.] — A  master's  wages  may  be  forfeited 
by  desertion,  but  there  can  be  no  absolute  deser- 
tion of  his  ship  working  a  forfeiture  of  the  whole- 
of  his  wages  if  there  is  an  animus  revertendi  upon 
the  part  of  the  master.    lb. 

When  a  master  quits  his  ship  and  remains 
away  for  such  a  time  and  under  such  circum- 
stances as  lead  his  owner  reasonably  to  suppose 
that  he  has  no  intention  of  returning,  the  owner 
will  be  justified  in  removing  the  vessel  from  the- 
place  where  it  is  left,  and  appointing  another 
master :  and  the  original  master  will  not  be 
entitled  to  recover  his  wages  for  any  period  after 
the  time  when  he  so  quitted  the  ship.    lb. 


e.  Voreign  Vaster. 

Semedy  for  Wagee.] — In  a  suit  by  a  foreign 
master  against  the  freight  for  his  wages,  the 
question  whether  the  freight  is  liable  is  a  ques- 
tion of  remedy,  and  not  of  contract,  and  is, 
therefore,  to  be  determined  by  the  lex  fori.  The- 
Milford,  Swabey,  362 ;  4  Jur.  (N.8.)  417  ;  6 
W.  R.  554. 

The  17  &  18  Vict.  c.  104,  s.  191  (notwithstand- 
ing 8.  107),  extends  to  the  masters  of  foreign 
ships,  and  gives  them  a  remedy  against  ship  and 
freight  for  wages.    lb, 

A  master  of  a  foreign  ship  institutetl  a  cause 
against  the  ship  for  his  wages,  and  no  notice  of 
the  institution  of  the  cause  was  given  by  him  to- 
the  consul  of  the  foreign  state.  The  owners 
appeared  under  protest ;  and  the  consul  pro- 
tested, as  consul,  against  the  cause  being  allowed 
to  proccetl.  The  cause  was  dismissed  on  the 
ground  that  the  jurisdiction  of  the  court  of 
admiralty  over  causes  of  wages  of  foreign 
masters  is  discretionary  only  ;  that  notice  of  the 
institution  of  any  such  cause  ought  to  be  given 
to  the  consul  of  the  state  to  which  the  ship 
belongs  ;  and  that  the  protest  of  the  consul  was. 
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a  bar  to  the  cause  proceeding.     3%:  Uerzogin 
Marie,  Lush.  292  ;  6  L.  T.  88. 


Iij  CoBiul.] — The  protest  by  a  foreign 
oonsol  against  the  oontinoaDce  of  a  wages  cause 
against  a  foreign  vessel  does  not  deprive  the 
omirt  of  jurisdiction  ;  but  the  court  will  use  its 
discretion  whether  or  not  to  exercise  the  juris- 
diction. The  Octarie,  Br.  &  Lush.  215  ;  S3  L.  J., 
P.  1 15  ;  9  L.  T.  696.  And  see  Tk€  Lem  XIIL, 
5-»  Ir.  J.,  Adm.  58  ;  8  P.  D.  121  ;  48  L.  T.  770  ;  6 
Asp.  M.  C.  7:i— C.  A. 

In  a  suit  for  wages  by  foreign  seamen,  if  their 
consul  intervenes  and  asks  that  payment  of  the 
wages  due  to  them  be  made  to  him  on  their 
behalf,  the  court  usually  grants  the  application. 
The  Timor,  9  L.  T.  397  ;  12  W.  R.  219. 

lien — Bottomry  Bond.  ] — A  master  of  a  foreign 
ship  having,  in  the  terms  of  a  bottomry  bond, 
bound  as  well  himself  as  the  ship  and  freight, 
cannot  enforce  his  lieu  for  wages  against  the 
claim  of  the  bondholder.  The  Jonathan  Oood- 
hue,  Swabey,  524. 

6.  Babrat&t. 

Cotton    itowed  on  Beck.] — Ninety  boles  of 

cotton,  insured  against  barratry  of  the  master 

and  mariners,  were  stowed  upon  deck,  and  were 

jettisoned  in  a  storm.    Before  the  ship  sailed  one 

of  her  agents  discovered  that  the  captain  was 

stowing  cotton  on  <leck,  and  opposed  it,  and 

desired  him  to  send  the  cotton  by  another  vessel. 

The  captain,  notwithstanding  the  remonstrance, 

continued  to  stow  the  cotton  upon  deck.    This 

it  was  contended  amounted  to  barratry,  as  "  an 

act  of  wrong  done  by  the  master  against  the  ship 

and  goods  "  : — Held,  that  it  did  not  amount  to 

barratry.    Atkinton  v.  Great  We^ern  Imurance 

Co.,  27  L.  T.  103  ;  1  Asp.  M.  C.  382. 

Kidnapping.]  —  When  a  master  ships  and 
carries  Polynesian  native  labourers  without  a 
licence  against  the  provisions  of  the  Kidnapping 
Act,  1872  (35  k  36  Vict.  c.  19),  proof  that  the 
master,  although  he  may  never  have  seen  the  act 
itself  or  the  proclamation  thereof  in  the  Austra- 
lasian colonies,  was  informed  before  shipping 
the  labourers  that  such  an  act  existed,  and  that 
it  was  illegal  to  carry  them,  is  sufficient  evidence 
to  justify  a  jury  in  finding  that  he  shipped  and 
carried  the  labourers  wil&lly  and  with  know- 
ledge of  the  prohibition,  so  as  to  make  his  act 
barratrous.  Augtralian  Inturanre  Co.  v.  Jach^ 
son,  33  L.  T.  286  ;  3  Asp.  M.  C.  26. 

Benttling  Ship.] — Scuttling  a  ship  with  the 
knowledge  of  the  shipowner,  but  without  the 
knowledge  of  the  freighter,  is  barratry,  in  respect 
of  which  the  freighter  may  recover  against  the 
underwriters.  lonides  v.  Pender,  43  L.  J.,  Q.  B. 
227  ;  L.  B.  9  Q.  B.  531 :  30  L.  T.  547  ;  22  W.  R. 
884:  2  Asp.  M.  C.  266.  See  also  Grill  v. 
General  Iron  Screw  Cbllier  Co.,  post,  coL  329. 

Deviation  for  Maeter*!  Conyenience.] — Devia- 
tion for  master's  convenience  is  barratry. 
Vallejo  V.  Wheeler,  1  Cowp.  143. 

Barratry  may  be  committed  against  a  char- 
terer who  is  pro  h&c  vice  owner.  lb.  As  to 
this  report  see  per  Buller,  J..  1  Term  Rep.  329. 

Deviation  for  the  Owner's  Benefit.] — Is  not 
barratrv.     Stamma  v.  Brotcn,  2  Str.  1173. 


Prandnlent  Intent.] — On  the  part  of  the  master 
is  necessary ;  neglect  to  pay  port  dues  is  not 
barratry.  Knight  v.  Cambridge,  1  Str.  581  ; 
Cowp.  153  ;  2  Id.  Raym.  1540 ;  1  Mod.  230. 

Xztent  of  Owner's  Liability  for.]— A  master  of 
a  ship,  without  the  owner,  entered  into  a  charter- 
party  with  plaintiff  to  undertake  a  voyage  on 
certain  terms,  and  for  due  performance  he  boimd 
the  ship,  tackle,  &c.,  valued  at  300Z.  The  master 
deviated,  and  committed  barratry,  for  which 
plaintiff  obtained  a  sentence  against  him  in 
Spain.  The  owner  brought  trover  for  the  ship, 
and  an  action  against  plaintiff  for  the  freight. 
Per  cur.,  the  master  is  liable  for  the  deviation 
and  barratry,  but  the  owner  is  not  liable  beyond 
the  sum  at  which  the  Khip  was  valued  in  the 
charterparty.    Anon.^  2  Ch.  Cas.  2,  238. 

See  alio  B.  MARINE  INSURANCE,  infra. 

7.  Certificate. 

Ship  in  Charge  of  Uneertifloated  Xaeter.] — 
See  HetUtp  v.  Cadenhtad,  infra,  IV.,  Owners  ; 
10,  Offences  by  ;  Story,  Hjh  parte,  ante,  coL  82. 
See  aleo  tit.  Wreck  Inquiries,  (lost, cols.  874  seq. 

VI.  SEAMEN  (including  Thames  Watermen). 

1.  Wages. 

a.  Generally,  106. 

b.  Contract. 

i.  Stamp,  113. 
ii.  Form,  114. 
iii.  Division  of  Profits,  115. 
iv.  Additional  Wages,  115. 
V.  Allowance    for     Short  Provisions, 

117. 
vi.  Advance  Note,  117. 
vii.  Jurisdiction  to  set  aside  Unreason- 
able Contracts,  118. 
viii.  Dissolution,  118. 

c.  Lien — Priorities,  119. 

d.  Recovery  of  Wages. 

i.  Who  liable,  121. 

ii.  Right  to  sue  Barred,  123. 
iii.  Foreign  Seamen  or  Ship,  124. 
iv.  Advance  Note,  125. 

e.  Practice,  126. 

2.  Desertion,  MiscoHduet  and  Forfeiture,  128. 

3.  Proceedings  against  Seamen,  132. 

4.  Duty  and  Liability  of  Master  or  Shipowner, 

133. 

5.  Authority  of  Master  to  Punish,  136. 

6.  Certificate  of  Character,  137. 

7.  Protection  from  Imposition,  137. 

8.  Wills  of  Seamen,  138. 

9.  Impressment,  138. 

10.  Supplying  wtthovt  Licence,  139. 

11.  Thames  Watermen,  139. 

Injury  to.]— 4S»?  IV.,  Owners. 

1.  Wages. 

a.  Generally. 

Jnrisdietion  of  Admiralty  Court.] — The  juris- 
diction of  the  admiralty  in  wages  suits  is 
founded  on  the  general  maritime  law,  and  has 
existed  from  the  first  establishment  of  the  court. 
The  Courtney,  Edw.  239.  See  also  post,  XXVI. 
Admiralty  Law  and  Practice  —  Pro- 
hibition. 

Paid  by  Kate.] — The  court  of  admiralty  has 
no  jurisdiction  in  a  claim  by  a  mate  for  wngcs 
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paid  to  seamen  and  disburBcments.  T/ie 
Victoria,  37  L.  J.,  Adm.  12. 

Law  of  Flag  or  Fomxn.] — ^A  subject  of  the 
United  States  was  mate  on  IJoard  a  vessel  of  that 
country  during  a  voyage  from  California  to 
Great  Britain.  By  the  death  of  the  master,  the 
mate  assumed  that  position.  He  procee<led  in 
the  British  court  of  admiralty  against  the 
freight  for  wages  due  to  him.  The  owners 
appeared  under  protest,  objecting  that  the  law  of 
the  flag  was  applicable,  and  not  the  lex  fori  : — 
Held,  that  the  lex  fori  must  govern  the  case,  and 
the  protest  be  overruled,  and  that  the  mate  had 
a  lien  on  the  freight,  whatever  might  be  the  law 
of  the  United  States,  and  notwithstanding  the 
provisions  of  the  17  &  18  Vict.  c.  104,  ss.  109, 
191.  The  Milford,  Swabey,  362 ;  4  Jur.  Cn.8.) 
417  ;  6  W.  R.  554. 

Freight  the  Mother  of  Wages.] — Freight  is  the 
mother  of  wages.  If  the  ship  is  lost  the  mariners 
lose  their  wages.  DunJUey  v.  Bulicer,  6  Esp. 
68,  infra. 

Freight  is  the  mother  of  wages.  The  ship- 
owner gets  no  freight  unless  the  ship  unloads, 
and  the  seamen  lose  their  wages.  Anon.,  Siderf. 
pt.  1,  236 :  Alton,,  2  Show.  283 :  Anoiu,  Siderf. 
pt.  1,  119.  S.  P.,  Tlie  Lady  Durham,  3  Hag. 
Adm.  196  :  Thomaty,  Tohin,  3  Hag.  Adm.  197,  n. 

Alitor,  where    speeial  Agreement   for 

Wages.] — A  special  agreement  for  wages  held 
good  though  no  freight  earned.  Camj/ion  v. 
Aicolat,  Str.  405. 

Yojrage  ahandoned— Ship  nnseaworthy.] — 
Where  the  ship  went  to  sea  in  an  unsea worthy 
condition  and  the  voyage  had  to  be  abandoned, 
the  seamen  could  not  sue  for  wages,  since  no 
freight  was  earned.  Eahen  v.  Tkom,  5  Esp.  6  ; 
8  R.  R.  824. 

Ship  lost  on  Home  Voyage.] — A  ship 

was  hired  by  government  to  take  out  convicts  to 
Van  Diemen's  Land.  From  that  place  it  sailed 
to  Batavia,  and  on  several  other  trading  voyages. 
It  sailed  on  the  homeward  voyage  to  England, 
and  arrived  safe  at  St.  Helena,  but  was  lost 
before  arrival  at  the  port  of  discharge,  and  all 
on  board  perished  : — Held,  that  proof  of  these 
facts,  and  of  a  seaman  having  gone  on  board  the 
ship  in  Enghmd,  and  having  been  seen  working 
on  board  at  Van  Diemen's  Land,  at  Batavia,  and 
afterwards  at  St.  Helena,  was  sufficient  to  entitle 
the  seaman  to  wages  pro  ratA  for  the  voyage  out. 
HarrU  v.  Iro,  1  H.  &  W.  238. 

Seamen  entered  into  articles  to  serve  for 
monthly  wages  on  board  a  ship  ^*  bound  for  the 
ports  of  Madeira,  any  of  the  West  India  Islands, 
and  Jamaica,  and  to  return  to  London  "  ;  and  it 
was  agreed  that  they  should  not  demand  or  be 
entitled  to  their  wages,  or  any  part,  until  the 
arrival  of  the  ship  at  the  port  of  discharge 
(meaning  London)  : — Held,  that  though  the  ship 
earned  freight  upon  the  delivery  of  an  outward- 
bound  cargo  at  Madeira,  and  of  another  cargo 
taken  in  at  Madeira,  and  delivered  in  the  West 
Indies  ;  yet,  that,  being  lost  in  her  passage  home 
by  a  storm,  the  seamen  could  not  recover  wages 
pro  ratA  upon  the  outward  voyage  by  reason  of 
the  express  terms  of  the  stipulation  respecting 
wages.  Applehy  v.  Dods^  8  East,  300  ;  9  R.  B. 
450. 


Wages  to  Port  of  Deliyery — ^Prepaid  Freight.] 

— If  the  ship  is  lost  after  her  departure  from  a 
port  of  delivery,  wages  are  due  to  the  port  of 
delivery  ;  if  freight  is  prepaid  and  the  ship  lost 
before  arriving  at  a  port  of  delivery,  wages  are 
due  according  to  the  amount  of  freight  prepaid. 
Amm.,  2  Show.  283.  And  see  Ths  Juluina,  2 
Dods.  504  ;  Oullen  v.  Mioo,  1  Keb.  831. 

Ship  eaptured.] — A  seaman  was  taken  out  of 
a  captured  ship  and  carried  to  France  ;  the  ship 
was  recaptured  and  taken  to  her  destination  : — 
Held,  that  no  wages  were  due.  Tlie  Friends,  4 
C.  Rob.  143. 

The  wages  of  a  sailor  are  not  payable  if  the 
ship  is  lost  or  taken  before  the  end  of  the  voyage 
QHernaman  v.  Bawdeju,  3  Burr.  1844)  ;  although 
afterwards  ransomed.  Wiggins  v.  Ingleton,  2 
Ld.  Raym.  1211. 

An  officer  or  a  sailor,  who  was  engaged  to 
serve  on  board  a  letter-of-marque  for  wages 
during  the  voyage,  and  a  share  of  all  prizes,  is 
not  entitled  to  any  part  of  fhe  wages  if  the  ship 
is  taken  before  she  completes  her  voyage, 
although  he  shall  have  been  sent  from  the  ship 
before  the  capture,  as  prize-master  on  board  a 
prize  taken  in  the  course  of  the  voyage.  Aher- 
tufthy  V.  Landale,  2  DougL  539. 

Where  Keoaptnred.] — If  a  ship  is  cap- 


tured in  the  course  of  her  voyage,  and  is  after- 
wards recaptured,  and  arrives  at  her  port  of 
destination,  the  sailors  are  entitled  to  their 
wages.  Bergstrom  v.  Mills,  3  Esp.  36  ;  6  R.  R. 
810. 

Detention  by  Foreign  Power.] — A  seaman 
may  recover  for  wages  during  a  hostile  embargo 
in  a  foreign  port,  while  he  was  imprisoned  on 
shore,  on  proof  that  the  crew  was  restored  to  the 
ship,  and  that  she  completed  her  voyage  and 
earned  freight,  without  producing  the  order  by 
which  the  embargo  was  taken  off.  Delamainer 
V.  Wlnt4tringh4im,  4  Camp.  186.  S.  P.,  Pratt  v. 
Cuff,  4  East,  43,  n. 

The  Russian  government  laid  an  embargo  on 
British  ships  in  Russian  ports,  until  an  alleged 
convention  between  the  Russian  and  British 
government  should  be  fulfilled  by  the  latter. 
The  crews  were  taken  out  of  the  ships,  marched 
up  the  country,  and  there  detained  for  six  months, 
and  treated  as  prisoners  of  war  ;  and  at  the  end 
of  that  time  they  were  marched  back  to  their 
ships,  and  the  vessels  with  their  cargoes  restored  : 
— Held,  that  this  was  an  embargo,  and  not  a 
hostile  capture,  and  that  the  seamen  were 
entitled  to  wages  during  the  time  of  the  deten- 
tion. Thompstm  v.  Beale,  1  Dow,  299  ;  14  R.  R. 
73  ;  4  East,  546  ;  1  Smith,  153  ;  3  Bos.  k  P.  405. 

So  it  was  held,  where  the  plaintiff  was  a 
foreign  seaman.  Johnson  v.  Broderlch,  4  East, 
566  ;  1  Smith,  144  ;  7  R.  R.  636. 

When  Seaman  Impressed.] — A  seaman  im- 
pressed from  a  merchant  ship  was  not  entitled 
to  wages  up  to  his  impressment  (2  Geo.  2,  c  36) 
if  his  ship  was  lost  and  no  freight  earned.  Bunk- 
ley  V.  Bnltcer,  6  Esp.  86,  supm.  S.  P.,  Anon., 
2  Camp.  320,  n. 

The  mUriner  gets  his  wages  up  to  the  time  of 
impressment  if  the  ship  earns  freight.  If  the 
ship  is  captured  the  mariner  gets  no  wages,  even 
though  she  is  afterwards  recaptured.  Wiggin* 
V.  Ingleton,  2  Ld.  Raym.  1211. 

Seaman  entitled  to  wages  up  to  impressment. 
Chandler  v.  Meade,  cited,  2  Ld.  Raym.  1211. 
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IMMharge  in  tonign  Fort.] — A  master  is  not 
fireDerally  at  liberty  to  discharge  his  crew  in  a 
foreign  port,  but  circumstan^oes  may  justify  him 
in  doing  so  apon  conditions.  The  Elisabeth^  2 
Dods.403. 

Circumstances  under  which  a  master  is  justified 
in  discharging  a  first  engineer  abroad  considered. 
The  Marina,  50  L.  J.,  Adm.  38  ;  29  W.  R.  608. 

Ikunages  for  wrongful  IMichargo.] — Mariners* 
wages  decreed  with  penalties  for  wrongful  dis- 
missal (5  Jb  6  Will.  4,  c.  19,  s.  11^.  A  seaman 
was  shipped  for  a  voyage  out  ana  home.  The 
ship  was  sold  during  the  voyage  at  a  foreign 
port,  and  the  seaman  was  paid  wages  to  the  time 
of  sale  and  paid  his  passage  home  : — Held,  that 
the  seaman  was  entitled  to  be  put  into  as  good  a 
position  pecuniarily  as  he  would  have  been  in  if 
the  voyage  had  been  completed  ;  gain  of  time 
and  re-employment  being  taken  into  considera- 
tion. Mitchell  V.  Fue,  cited,  Maelaehan  on 
Ship^  4th  ed.  234. 

Hardaliipf  inenrrod. — In  an  action  by  a  sea- 
man for  breach  of  the  stipulations  in  his  agree- 
ment for  service,  the  court,  in  addition  to  the 
compensation  provided  by  the  Merchant  Shipping 
Act,  1854,  can  award  general  damages  for  breach 
of  the  agreement,  and  for  hardships  incurred  by 
the  seaman  through  the  vessel  being  employed 
for  purposes  other  than  those  contemplated  by  the 
agreement.  The  Jvetitia,  56  L.  J.,  Adm.  Ill 
12  P.  D.  145  :  57  L.  T.  816 


Agreement  for  Yojage  not  exeooding  8iz 
Xonths— Compeniation  for  Discharge  withbi  One 
XoBth.] — The  respondent,  a  seaman,  was  en- 
gaged under  an  agreement  in  the  prescribed 
form  to  serve  on  a  ship  on  a  voyage  from  Sun- 
derland to  Bilbao,  and  any  other  ports  within 
certain  degrees,  and  back  to  a  port  of  discharge 
in  the  United  Kingdom.  The  term  of  employ- 
ment was  not  to  exceed  six  months.  The  wages 
were  stated  to  be  at  a  monthly  rate.  The  ship 
returned  to  Sunderland  within  twenty-three 
days,  and,  the  voyage  being  thereupon  ter- 
minated, the  respondent  was  duly  discharged. 
Upon  a  summons  issued  by  the  respondent 
pgainst  the  appellant,  the  master,  the  judges 
held  that  he  was  entitled  to  compensation  up  to 
one  month*s  wages  for  such  discharge  under  the 
provisions  of  s.  167  of  the  Merchant  Shipping 
Act,  1854,  and  notwithstanding  any  agreement : 
— Held,  that,  being  properly  discharged  under 
his  agreement,  the  respondent  was  not  entitled 
to  the  benefit  of  s.  167,  since  discharge  before 
the  commencement  of  the  voyage,  or  an  improper 
discharge  before  one  month^s  wages  have  been 
earned,  is  the  condition  precedent  to  the  relief 
given  by  the  act.  Tindle  v.  Dariton,  61  L.  J., 
M.  C.  107  ;  66  L.  T.  372 
M.  C.  169. 


officer  the  duty  of  determining  the  amount  to 
be  deposited  ;  and  where  the  master  has  de- 
posited the  amount  fixed  by  the  officer,  no 
rurther  claim  can  be  made  against  the  shipowner 
under  the  section  for  any  expenses  incurred  by 
the  seaman.  Edwarde  v.  Steel,  Young  4*  Co-^  66 
L.  J.,  Q.  B.  690  ;  [1897]  2  Q.  B.  327  ;  45  W.  R. 
689— C.  A. 

*'  Home "  in  the  section  means  the  port  at 
which  the  seaman  was  originally  8hippe(i,  or 
such  other  port  in  the  United  Kingdom  as  he 
agrees  to  go  to.    Ih, 

Where  seamen  are  wrongfully  discharged 
abroad  they  are  entitled  to  recover  their  necessary 
expenses  {The  Frederick,  1  Hag.  Adm.  219)  ;  and 
the  whole  of  the  wages  for  the  voyage.  The 
Elizabeth,  6  Jur.  156. 

Ship  lost— Certificate  of  Matter —7  ft  8  Yict. 
C.  112.]— The  enactment  7  &  8  Vict.  c.  112, 
s.  17,  as  to  seamen  being  entitled  to  wages  in 
case  of  wreck  on  receiving  the  master^s  certificate, 
does  not  apply  to  a  case  where  the  seamen  would 
have  been  entitled  to  wages  before  the  act. 
Where,  therefore,  a  vessel  was  lost  in  a  seeking 
voyage  after  carrying  and  delivering  cargoes  in 
the  course  of  it : — Held,  that  the  seamen  were 
entitled  to  wages  without  any  certificate  from 
the  master.    Hieke  v.  Walker,  4  W.  R.  511. 


sup   Insured- Owner    Bankrupt — Seamen's 

Wages  paid  out  of  Insurance  Money.] — Where 

6  Asp.  M.  C.  19^  an  insured  ship  was  lost,  and  the  insurance 

NjSmoney  was  recovered  by  the  assignees  of  the 
owner,  who  had  become  bankrupt : — Held,  that 
the  seamen  were  entitled  to  be  paid  in  full  out 
of  the  insurance  money.  Dawson,  In  re,  1 
Fonb.  229  ;  17  L.  T.  (0.8.)  100. 


Owner  and  Mae  tor  Bankrupt— Mate  entitled 
to  Six  Months'  Wages.]— Under  a  fiat  against 
the  master  and  owner  of  a  ship,  the  mate  is 
entitled  to  be  paid  six  months'  salary  in  full. 
Hnmhorg,  Ex  parte,  Hudeon,  In  re,  2  Mont.  D.  & 
D.  642  ;  11  L.  J.,  Bk.  229  ;  4  Jur.  898. 


K 


When  Left  Behind  by  Own  Hegligenoe.] — 
A  seaman  shipped  under  articles,  by  which  he 
agreed  that  he  would  serve  on  voyages  to  certain 
named  places  and  home  to  the  final  port  of  dis- 
charge of  the  ship,  in  consideration  of  which 
services  to  be  duly  performed  the  master  agi*eed 
to  pay  as  wages  a  certain  sum  per  calendar 
month.  He  was  left  behind  at  oae  of  the  places 
at  which  the  ship  stopped  ;  and  the  jury  found 
that  there  was  no  desertion,  but  that  he  had  been 
guilty  of  drunkenness  and  abusive  language,  to 
the  subversion  of  discipline,  and  was  left  behind 
through  his  own  negligence  : — Held,  that  he  was 
entitled  to  his  wages  up  to  the  time  of  his  being 
56  J.  P.  390  ;   7  Asp. /left  behind.    Button  v.  Thompam,  38  L.  J.,  C.  P. 

/425  ;  L.  R.  4  C.  P.  330  ;  20  L.  T.  668  ;  17  W.  R. 
1069. 


Bzpeneee  of  Maintenaaee  and  Passage  Home.  ] 
— Sect.  186  of  the  Merchant  Shipping  Act, 
1894,  which  provides  that  where  the  service  of 
any  seaman  belonging  to  any  British  ship 
terminates  at  any  port  out  of  het  majesty  s 
dominions ;  the  master,  besides  paying  the 
wages  to  which  the  seaman  is  entitled,  shall  as 
one  of  several  alternatives,  "(d)  deposit  with 
the  consular  officer  .  .  .  such  a  sum  of  money 
as  is  by  the  officer  .  .  .  deemed  sufficient  to 
defray  the  expenses  of  his  maintenance  and 
home,     imposes    upon    the    consular 


Beath  before  Termination  of  Yoyage.l— A 
seaman  entered  into  articles  to  serve  on  board 
the  ship  "  R.,"  '*  bound  from  the  port  of  L.  to  the 
S.  S.,  to  procure  a  cargo  of  sperm  oil,  and  to 
return  therewith  to  the  port  of  L.,  where  the 
voyage  was  to  end";  instead  of  wages  he  was 
to  receive  a  share  of  the  net  proceeds  of  the 
cargo ;  and  it  was  stipulated  that  no  one  of  the 
crew  should  "  demand  or  be  entitled  to  his  share 
of  the  net  proceeds  of  the  cargo  until  the 
arrival  of  the  ship  at  L.,  and  her  cargo  should 
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be  there  sold  and  delivered,  and  the  money  for 
the  same  actually  received  by  the  owners."  A 
cargo  was  procured,  the  ship  was  afterwards 
condemned  in  a  foreipn^  port,  and  the  mariner 
accompanied  part  of  the  cargo  on  its  homeward 
voyage  (it  having  been  transhipped  into  another 
vessel,  the  "  A  "),  but  died  at  sea  : — Held,  that 
"  until "  in  the  articles  was  a  word  of  limitation 
of  the  mariner's  right  to  wages,  and  not  of  post- 
ponement of  payment  of  them  merely ;  and, 
consequently,  that  as  the  ship  did  not  return  to 
L.,  the  administrator  of  the  mariner  was  not 
entitled  to  recover  his  share  of  the  net  proceeds 
of  the  "R.'s''  cargo,  but  only  to  recover  on  a 
}uantum  meruit  for  his  services  on  board  the  "A." 
Jeste  V.  Boy,  1  C.  M.  &  R.  316  ;  4  Tyr.  62H ;  3 
L.  J.,  Ex.  268. 

If  a  sailor  hired  for  a  voyage  takes  a  promis- 
sory note  from  his  employer  for  a  certain  sum, 
provided  be  proceeds,  continues  and  does  his 
duty  on  board  for  the  voyage,  and  before  the 
arrival  of  the  ship  he  dies,  no  wages  can  be 
claimed,  either  on  the  contract  or  on  a  quantum 
meruit.  Cutter  v.  Powell,  6  Term  Rep.  320  ;  3 
R.  R.  186. 

Where  a  seaman  dies  on  the  voyage  his  repre- 
sentatives are  entitled  to  his  wages  up  to  his 
death  or  last  time  for  payment,  according  as 
wages  are  payable.  Beale  v.  Thompson,  4  East, 
546. 

Saamaii  Carried  on  after  Sendee  Expired — 
Damage!.] — The  plaintiff  signed  articles  on 
February  11, 1896,  to  serve  on  board  a  steamship 
for  a  period  not  exceeding  twelve  months,  and 
he  was  to  be  discharged  either  in  the  United 
Kingdom  or  on  the  continent  between  the  Elbe 
and  Brest.  On  February  1 1 ,  1897,  the  date  when 
the  contract  expired,  the  steamship  was  at  Aden, 
whence  she  was  to  sail  to  Batoum.  The  plaintiff 
applied  for  his  discharge  according  to  the  terms 
of  the  articles,  but  being  refused  he  was  taken 
on  board  the  steamer  to  Port  8aid,  from  which 
port  he  had  to  pay  his  passage  home  on  another 
vessel : — Held,  that  he  was  entitled  to  recover 
the  cost  of  his  passage,  his  wages  till  anival  in 
the  United  Kingdom,  and  the  cost  of  his  board 
and  lodging  till  he  got  a  passage  from  Port  Said. 
Donkin,  v.  HoMtie,  61  J.  P.  668. 

Aeiignment  of  Wagee.] — ^A  seaman  assig^is 
his  wages  as  a  security  for  money,  and  dies 
indebt^  to  other  persons.  The  assignment 
specifically  binds  the  wages,  and  the  money 
secured  thereby  shall  be  paid  preferably  to  all 
other  debts.     Crouch  v.  Martin,  2  Vem.  596. 

A  seaman  assigned  his  wages  to  J.  as  a  security 
for  a  debt  he  owed  to  J.,  and  died  intestate  ;  it 
was  insisted  that  this  was  only  an  agreement  in 
nature  of  a  letter  of  attorney,  and  determined 
by  the  seaman's  death,  and  that  there  were 
bond  debts.  Decreed  J.  shall  be  paid  in  due 
course  of  administration.  Mitchell  v.  Edes,  2 
Vem.  391 ;  Pre.  Ch.  125. 

Xxpenie  of  bringing  sick  Seaman  Home— 
Dednetion  fh>m  Wagei.] — A  seaman  who  from 
bad  food  supplied  on  board  ship  fell  sick  has 
received  an  injury  in  the  service  of  the  ship 
within  17  &  18  Vict.  c.  104,  s.  228,  sub-s.  1 ;  and 
the  board  of  trade  are  not  entitled  to  deduct 
from  wages  received  on  his  account  the  expenses 
of  bringing  him  home.  Board  of  Trade  (Secre- 
tary) V.  Sundholm,  41  L.  T.  469  ;  4  Asp.  M.  C. 
196. 


Seaman  nnable  to  do  Duty.] — A  seaman  is 
entitled  to  his  whole  wages  though  he  has  been 
unable  to  render  his  service,  if  his  inability  has 
proceeded  either  from  a  hurt  received  in  the 
pei-formance  of  his  duty,  or  from  natural  sick- 
ness happening  to  him  in  the  course  of  the 
voyage.  Chandler  v.  Cfriereit,  2  H.  Bl.  606,  n. ; 
6  Teim  Rep.  325,  n. ;  3  R.  R.  525. 

Captain  eausing  Ken  to  reltaae  to  work.] — 

If  a  seaman ^s  claim  for  wages  is  resisted  on  the 
ground  that  he  would  not  do  his  work,  which  by 
the  ship's  articles  is  to  cause  forfeiture  of  wages, 
it  is  a  good  answer  to  shew  that  the  refusal  to 
work  was  caused  by  the  misconduct  of  the 
captain,  which  went  to  induce  the  men  to  incur 
such  forfeitures.  Train  v.  Bennett,  3  Car.  k,  P. 
3  ;  M.  &  M.  82. 

Ineuranoe  of  Wages.] — The  seaman  could  not 
(formerly)  insure  his  wages.  The  Lady  Durham, 
3  Hag.  Adm.  196. 

Wagee  Payable  out  of  Prooeedi  of  Wreek.] — 
Where  the  mariners  saved  parts  of  their  ship 
after  she  had  been  wrecked  they  are  entitled  to 
be  paid  their  wages  so  far  as  the  wreckage  goes, 
though  no  freight  earned.  Ths  Septunt,  1 
Hag.  Adm.  227.  S.  P.,  The  Lady  Durham, 
supra. 

And  similarly  where  the  wreck  is  salved  by 
others.     The  Reliance,  2  W.  Rob.  119. 

Ulegal  Voyage. J — Claim  for  wages  as  mate 
dismissed,  the  service  being  in  contravention  of 
the  slave  trade  acts.  Tlte  Vanguard,  6  C.  Rob. 
207. 

Wages  may  be  recovered  from  the  master 
though  the  vessel  be  forfeited  for  illegal  trading 
to  which  the  mariners  were  not  parties.  The 
Malta,  2  Hag.  Adm.  158,  n. 

Deviation  from  agreed  Voyage.] — Deviation 
from  the  voyage  agreed  upon  fiom  accident  or 
overruling  necessity  does  not  entitle  the  mariner 
to  his  discharge  ;  but  a  deviation  of  importance, 
without  necessity,  does.  Th^.  EltMa,  1  Hag. 
Adm.  182  ;  The  Counter  of  Harcourt,  lb,  248  ; 
The  Minerva,  lb,  347  ;  The  George  Holme,  lb, 
370. 

The  voyage  was  described  in  the  articles  as 
from  London  to  Madras  and  Calcutta  and  back 
to  London.  The  ship  deviated  from  Madi'as, 
going  to  Calcutta  by  way  of  Prince  of  Wales 
Island  : — Held,  that  the  seaman  was  entitled  to 
his  discharge  at  Madras,  and  that,  although 
remaining  on  boanl  to  Calcutta,  where  he  de- 
manded his  discharge  and  refused  work  and  left 
the  ship,  he  was  entitled  to  wages  up  to  leaving 
the  ship.     Tlie  Cambridge,  2  Hag.  Adm.  243. 

Ship  Unieaworthy  —  Deeertion  of  Crew.] — 
If  the  ship  is  not  seaworthy  by  reason  of  some 
of  the  crew  having  deserted,  the  rest  of  the  crew 
are  not  bound  to  go  to  sea  in  her,  and  their 
contract  is  at  an  end.  Hartley  v.  Porno nby,  7 
El.  &  Bl.  872  ;  26  L.  J.,  Q.  B.  322  ;  3  Jor.  (N.8.) 
746  ;  5  W.  R.  659. 

Seawortbineai — ^Warranty.] — When  a  seaman 
signs  articles  at  a  foreign  port  there  is  an  implied 
warranty  of  seaworthiness,  and  if  the  ship  is 
unseaworthy  there  is  consideration  for  a  new 
contract  for  extra  reward  to  induce  him  to  sail 
in  her.    Turner  v.  Owen,  3  F.  &  F.  176. 
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Yojage  alMuidoBdd— Ship  UafMworthy.] — See 
Eahen  ▼.  Tfwm^  supra,  col.  107. 

HaU  WagM  if  Ship  detained  by  lee.]— A 
ship's  articles  oontained  a  clause  to  the  effect 
that  if  the  ship  should  winter  abroad  on  account 
of  ice  the  officers  and  seamen  should  receive  half 
wages  during  such  detention.  The  ship  went 
**  s^king  *';  the  ice  prevented  her  getting  a  cargo, 
but  not  from  sailing  without  one ;  she  wintereci 
abroad : — Held,  that  the  crew  were  entitled  to 
half  wages  onlj.  The  Iloghttm^  3  Hag.  Adm. 
100. 

Apprentiee  may  ene  for.] — An  apprentice  is  | 
entitled  to  sue  the  proceeds  of  the  ship  in  which  | 
he  has  servetl  for  wages  due,  under  a  •  general  i 
apprenticeship    to    the    owner,    bat    not    for 
the    penalty  contained    in    the    indenture  for 
breach  of  the  agreement.    The  Albert  Crothy^ 
Lush.  44. 

Wagea  of  Apprentiee  harbonred  in  another 
Ship.] — A.  the  master  of  an  apprentice,  who, 
being  harbouretl  by  B.  the  master  of  another 
ship,  serves  as  a  seaman  on  boanl  her,  may  waive 
the  tort  and  sue  B.  for  the  services  of  the 
apprentice.  Foeter  v.  Stewart ^  3  M.  &  S.  191  ; 
15  R.  R.  459. 

Termination  of  GkAtraet.] — On  the  wreck  of  a 
ship  the  seamen  are  bound  to  do  their  utmost  to 
save  ship  and  cargo  ;  but  the  seamen^s  contract 
of  service  may  be  terminated  either  by  final 
abandonment  of  the  ship  or  by  a  discharge  given 
by  the  master.  Tite  Warrior ^  Lush.  476  ;  6 
L.  T.  133. 

Foribitnre  of  Wagei  by  Miieonduot.]— <Srp 
infra,  cols.  128  seq. 


b.  Oontraot. 

i.  Stamp, 

Under  M  Ooo.  8,  o.  1S4.]— The  plaintiff  and 
the  defendant  being  resident  in  England,  and  P. 
at  Havana,  and  the  defendant  being  a  foreign 
agent,  a  written  agreement  was  entered  into  by 
the  plaintiff  with  the  defendant  on  behalf  of  P. 
that  the  plaintiff  would  serve  as  stoker  on  board 
a  steamer,  about  to  leave  London  for  Havana,  in 
the  service  of  P.  During  the  outward  voyage, 
rations  were  to  be  served  out  to  the  plaintiff  on 
account  of  P.,  the  contract  to  be  in  force  for  one 
year ;  and  should  the  plaintiff  be  discharged 
before  that  time,  three  months'  wages  were  to 
be  paid  in  advance,  besides  finding  him  a 
homeward  passage,  P.  being  at  liberty  to  continue 
the  engagement  or  to  discharge  the  plaintiff  and 
to  find  him  his  passage  back  to  England,  the 
wages  to  be  payable  up  to  the  day  of  the  plaintiff's 
arrival  in  England,  and  unless  he  should  be 
discharged  for  misconduct,  one  month's  pay  to  be 
advanced  for  his  outfit  for  the  voyage : — Held, 
that  the  agreement  did  not  require  a  stamp, 
being  an  agreement  for  the  hire  of  a  labourer. 
Wilton  V.  Zylueta,  14  Q.  B.  405  ;  19  L.  J.,  Q.  B. 
49  ;  14  Jur.  866. 

An  agreement  by  a  master  of  a  ship  to  take 
out  a  mariner  to  a  foreign  port,  he  working  on 
board,  is  within  the  above  exemption,  as  being 
an  agreement  for  the  hire  of  a  labourer.  Corn- 
fprth  V.  Danube  and  Blaeh  Sea  Ry,,  2  F.  &  F. 
197. 


ii.  Fttrm, 

8t4tntory.]--The  5  &  6  Will.  4,  c.  19,  s.  2, 
enacted  that  it  shall  not  be  lawful  for  any 
master  of  a  ship  to  carry  to  sea  any  seamen, 
without  first  entering  into  an  agreement,  in 
writing,  specifying  the  wages,  &c.  The  defen- 
dant pleaded,  to  an  action  on  a  policy  of  insur- 
ance, that  the  master  had  not  entered  into  any 
such  agi-eement  with  the  seamen,  or  any  one  of 
them,  wherefore  the  voyage  was  illegal : — Held, 
that  the  non-compliance  with  the  statute  was  no 
answer  to  an  action  on  a  policy  of  insurance 
effected  on  the  ship,  as  it  did  not  make  the 
voyage  itself  illegal,  or  the  vessel  unseaworthy. 
Redmond  v.  Smith,  7  Man.  k  G.  457  :  8  Scott 
(N.R.)  250  ;  13  L.  J.,  C.  P.  159  ;  8  Jur.  711. 

Contract  to  Serre  *'  in  same  Smploy  "— Trani- 
fer  to  another  Ship.] — A  seaman,  in  March, 
1854,  shipped  on  boanl  a  vessel  called  t  he  '*  Gustos," 
to  serve  as  steward,  and  signed  articles,  as  required 
by  13  &  14  Vict.  c.  93,  which  professed  to  be  an 
agreement  between  the  master  and  the  several 
persons  whose  names  were  thereto  subscribecl,  at 
3Z.  per  month  wages,  for  a  voyage  "  from  Liver- 
{)Col  to  the  west  coast  of  Africa,  to  trade  in  any 
ports,  bays,  or  rivers  therein,  and  back  to  a  final 
port  of  discharge  in  the  United  Kingdom,  or  for 
a  term  not  to  exceed  three  years."  The  articles 
contained  the  following  provision :  "  The  crew, 
if  required,  to  be  transferred  to  any  other  ship 
in  the  same  employ."  After  the  "  Gustos " 
remained  some  time  on  the  African  coast,  the 
seaman,  at  the  request  of  the  captain,  was  trans- 
ferred to  another  and  larger  vessel,  engaged  in 
the  same  ti'ade,  called  the  '*  Dauntless,"  entering 
into  fresh  articles  with  the  master,  under  which 
he  was  to  receive  wages  at  the  rate  of  4/.  per 
month.  The  **  Dauntless  "  arrived  in  Liverpool 
on  the  return  voyage  in  June,  1856,  when  he 
claimed  wages  at  4^.  per  month  for  the  ))eriod 
during  which  he  had  served  on  board  the 
"  Dauntless."  The  defendant  refused  to  pay  him 
at  the  increased  rate,  insisting  that  he  was  bound 
by  the  original  articles  to  serve  on  board  any 
ship  "  in  the  same  employ  "  ;  and  he  declined  to 
accept  the  sum  mentioned  in  the  original  articles  : 
— Held,  first,  that  the  articles  were  not  invalid 
for  being,  in  the  alternative  "  from  Liverpool  to 
the  west  tcoast  of  Africa  and  back,  or  for  a  term 
not  to  exceed  three  years."  Frazer  v.  Hattim,  2 
G.  B.  (N.s.)  512  ;  26  L.  J.,  C.  P.  226  ;  3  Jur.  (N.8.) 
694. 

Held,  secondly,  that  the  provision  for  the 
transfer  of  the  crew  to  another  vessel  in  the  same 
employ,  was  not  in  contravention  of  the  13  &  14 
Vict.  c.  93.    lb. 

Held,  thirdly,  that  the  provision  for  transfer 
was  not  limited  to  a  transfer  of  the  whole  crew 
collectively,  but  that  the  articles  constituted  an 
agreement  between  the  owners  and  each  of  the 
crew  for  himself,  and  consequently,  that  he  was 
bound  to  serve  under  the  original  articles,  and 
there  was  therefore  no  consideration  for  the 
master's  promise  to  pay  the  increased  wages. 
lb, 

Ezeoution  before  Coniular  Agent.] — Held, 
lastly,  that  the  circumstances  of  the  f  resn  articles 
not  having  been  executed  in  the  presence  of  a 
consular  agent,  was  not  an  objection  to  their 
validity,  provided  they  could  have  been  set  up. 
lb. 
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Ho  rate  ipeeified  in  Articles.] — ^Wages  pro- 
nounced for ;  no  rate  being  specified  in  the 
articles.  Th^  Porcupine,  1  Hag.  Adm.  378  ; 
The  Prince  George,  3  Hag.  Adm.  376. 

Ciutom  in  Slave  Trade.] — Ships'  articles  are 
conclnsive  as  to  amount  of  mariners'  wages. 
Claim  of  a  custom  in  the  slave  trade  that  the 
mate  is  allowed  to  carry  a  slave  disallowed. 
The  Isabella,  2  C.  Rob.  241  ;  and  see  The  Prince 
FredeHcU,  2  Hag.  Adm.  394. 

See  also  Turwr  v.  Owen,  infra,  col.  117  ; 
Dafter  v.  Cretwell,  infra,  col.  117,  as  to  contract 
for  further  remuneration. 

Cnrrenoy — Gonitr action  in  Favonr  of  Seaman.  ] 
— ^When,  in  a  seaman's  articles,  it  is  covenanted 
to  pay  wages  in  dollars,  sterling  and  not  currency 
Talue  is  to  be  assumed  as  intended,  and  the  wages 
are  to  be  paid  at  the  rate  of  4«.  2d.  per  dollar. 
The  Annie  SJverwoifd,  12  L.  T.  582  ;  13  W.  R.  641, 
966. 

Where  it  was  alleged  that  there  was  a  specific 
covenant  in  seamen's  articles,  duly  read  over  and 
explained  to  the  crew,  that  the  wages  when  due 
should  be  payable  in  United  States  currency  or 
its  equivalent : — Held,  that  the  court  would  not 
enforce  such  a  condition  against  the  seamen, 
from  the  fact  of  its  being  contrary  to  equity  and 
justice,  and  an  imposition  on  them.    lb. 

Where  the  amount  of  wages  due  to  a  seaman 
under  his  contract  was  greatly  lessened  b}'  a 
depreciation  of  the  currency  at  the  date  of  his 
claim,  and  it  did  not  appear  at  what  rate  such 
wages  were  to  be  calculated,  the  court  con- 
strued the  uncertain  contract  most  strongly  in 
favour  of  the  seamen,  and  allowed  him  wages  at 
the  fullest  rate.  The  Xonpareil,  33  L.  J.,  Adm. 
201. 

iii.  Division  of  ProfiU. 

Consideration  for.] — ^Where  an  agreement  was 
entered  into  between  the  captain  and  the 
mariners,  whereby,  in  consideration  of  their 
faithfully-  serving  in  a  fishing  voyage  to  the 
South  Seas  and  back,  they  were  each  to  receive 
a  certain  share  of  the  net  proceeds  of  the  cargo 
brought  home,  and  the  owner  was  appointed 
a^nt  to  dispose  of  the  cargo  for  the  benefit  of 
all  concerned : — Held,  that  an  action  would  not 
lie  against  him  by  one  of  the  mariners  to  recover 
his  share  of  the  net  proceeds,  on  proof  that  the 
defendant  had  sold  the  cargo,  and  that  the  price 
of  it  had  come  to  his  hands,  unless  an  admission 
of  faithful  services  could  be  proved.  Etans  v. 
Bennett,  1  Camp.  300. 

Sailor  not  a  Partner.]— If  a  sailor  engages  on 
a  whaling  voyage,  and  is  to  receive  a  certain 
proportion  of  the  profits  of  the  voyage  in  lieu  of 
wages,  when  the  cargo  is  sold  he  may  maintain 
an  action  for  his  wages  against  the  captain,  and 
he  will  not  be  considered  as  a  partner.  Wilkin' 
Mn  V.  Prosier,  4  Esp.  182. 


iv.  Additional  Wages. 

What  is  sufficient  Consideration.] — No  action 
will  lie  at  the  suit  of  a  sailor  on  a  promise  of 
the  captain  to  pay  him  extra  wages  in  considera- 
tion of  his  doing  more  than  his  ordinary  share  of 
navigating  the  ship.  Harris  v.  Watson,  Peake, 
102  ;  3  R.  R.  654. 

Where  a  seaman  signed  articles  containing 


the  following  provision  :  "  The  crew,  if  required, 
to  be  transferred  to  any  other  ship  in  the  same 
employ  "  ;  and  after  serving  for  a  certain  period 
on  one  vessel  was  shipped  by  the  captain's 
desire  on  another  vessel  engaged  in  the  same 
trade,  under  which  he  was  to  receive  further 
remuneration  : — Held,  on  the  refusal  of  the  defen- 
dant to  pay  him  at  the  higher  rate,  that  there 
was  no  consideration  for  the  master's  promise  to- 
pay  increased  wages,  and  that  there  was  no 
neglect  or  refusal  on  the  part  of  the  defendant, 
so  as  to  render  him  liable  to  the  penalty  imposed 
by  17  &  18  Vict.  c.  104,  s.  187.  Frazer  v.  Hatton, 
2  C.  B.  (N.s.)  512  ;  26  L.  J.,  C.  P.  226  ;  3  Jur. 
(N.8.)  694  ;  5  W.  R.  632. 

Where  Ship  Undermanned.] — A  ship  being  oa 
a  voyage  from  L.  to  P.  and  back,  when  in  pore 
at  P.  became  so  short-handed  tbat  it  was  dan- 
gerous to  life  to  proceed  with  only  the  reduced 
crew ;  the  captain,  being  unable  to  procure 
additional  hands,  voluntarily  promised  the  remain- 
ing seamen,  who  were  under  articles  for  the 
whole  voyage,  an  additional  sum  if  they  would 
assist  in  taking  the  ship  to  her  next  port : — 
Held,  that  the  seamen  were  not  bound  to  pro- 
ceed on  the  voyage,  as  it  involved  risk  of  life, 
and  that  the  promise  was  therefore  binding  on 
the  captain.  Hartley  v.  Ponsonby,  7  £1.  &  Bl. 
872  ;  26  L.  J.,  Q.  B.  322 ;  3  Jur.  (N.8.)  746  ;  5 
W.  R.  659. 

The  plaintiff  and  other  seamen  had  entered 
into  articles  of  agreement  to  serve  for  a  voyage 
from  Liverpool  to  Melbourne  and  home.  At 
Melbourne  several  of  the  crew  deserted,  and  one 
of  the  crew  was  discharged  by  the  captain. 
Whilst  the  desertion  was  going  on,  the  captain 
entered  into  a  fresh  agreement  with  the  plaintiff 
and  the  other  remaining  seamen,  to  raise  their 
wages  for  the  remainder  of  the  voyage  : — Held, 
that  he  never  was,  under  the  circumstances, 
released  from  the  obligation  of  the  original 
articles,  and  could  not,  therefore,  maintain  an 
action  to  recover  the  increased  rate  of  wages  for 
the  voyage  home.  Harris  v.  Carter,  3  El.  &,  Bl. 
559  :  2  C.  L.  R.  1582  ;  23  L.  J.,  Q.  B.  295 ;  1& 
Jur.  1014  ;  2  W.  R.  409. 

Ship   Unseaworthy.]  —  See  Turner  v. 

Owen,  supra,  ooL  112. 

Promise  to  pay  Seamen  higher  Wages— Want 
of  Consideration.] — In  the  course  of  a  voyage 
some  of  the  seamen  deserted,  and  the  captain 
not  being  able  to  find  others  to  fill  their  places 
promised  to  divide  the  wages  which  would  have 
become  due  to  them  amongst  the  remainder  of 
the  crew  : — Held,  that  the  promise  was  void  for 
want  of  consideration.  Stilk  v.  Myrich,  2  Camp. 
317;  11  R.  R.  717. 

Semble,  a  promise  by  the  master  to  pay 
seamen  extra  wages  for  extra  work  in  the  ship 
is  void  as  against  public  policy.  Harris  v. 
Watson,  Peake,  Cas.  102  ;  3  R.  R.  654. 

The  plaintiff,  at  the  request  of  a  captain  in 
the  royal  navy,  agreed  to  enter  on  board  his  ship 
as  captain's  cook,  he  undertaking  to  pay  the 
plaintiff  over  and  above  the  government  pay  to 
which  his  rating  would  entitle  him.  The  plaintiff 
having  performed  the  service  : — Held,  that  there 
was  a  sufficient  consideration  to  enable  the  plaintiff 
to  maintain  an  action  for  such  wages.  Clutter' 
bvck  V.  Qrffin,  4  Scott  (N.B.)  509 ;  1  D.  (N.S.) 
479  :  Car.  &  M.  273  ;  3  Man.  &  G.  842  ;  11  L.  J., 
C.  P.  65  ;  6  Jur.  131. 
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A  mariuer,  who  has  signed  articles  for  a  voyage 
at  a  certain  pay  per  month,  cannot  daim  any 
farther  wages  or  gratuity  by  usage  or  custom. 
HUworth  Y,  Woolmore,  5  Esp.  84. 

Where  a  sailor  sued  for  wages  due  under  the 
ship's  articles,  and  also  for  the  average  price  of 
a  n^ro  slave,  for  which  there  was  only  a  parol 
agreement  with  the  captain,  and  which  was  not 
mentioned  in  the  articles  : — Held,  that  the  con- 
tract for  the  slave  was  void,  as  being  in  fact  a 
promise  to  pay  further  wages.  White  v.  WiUon^ 
2  Bos.  iL  P.  116. 

Maater  may  bind  Owneri  to  pay.]— The 
master  may  bind  the  owners  to  pay  a  seaman 
employed  to  do  other  duties,  as  those  of  a  steward, 
a  higher  rate  of  wages.  Hhks  v.  Walker ^  4 
W.  R.  511. 

Death  of  Xaiter— Mate  sueoeeding  to  com- 
nuuid— Power  to  alter  Bating  of  BeamoB.]— 
Where,  in  consequence  of  the  death  of  the  captain 
during  the  voyage,  the  chief  mate  becomes 
captain,  the  latter  has  authority  to  appoint  a 
seaman  to  the  post  of  second  mate  with  the 
wages  of  such  ;  and  a  contract  to  that  effect  is 
binding  on  the  owners,  notwithstanding  no 
alteration  is  made  in  the  articles  under  which 
the  seaman  shipped.  Ilanmn  v.  Ray  den,  37 
L.  J.,  C.  P.  66 ;  L.  R.  3  C.  P,  47  ;  17  L.  T.  214  ; 
16  W.  R.  205. 

Ship's  Artielof ,] — Semble,  if  the  master 


dies  on  the  voyage,  and  the  chief  mat-e  succeeds 
him  in  the  command,  the  crew  is  bound  by  the 
ship's  articles,  though  such  chief  mate  is  a 
foreigner.  Renno  v.  Bennett,  3  G.  &  D.  54  ;  3 
Q.  B.  768  ;  12  L.  J.,  Q.  B.  17. 

Artieles  concliuiYe  ai  to  Bating.]— A  seaman 
entered  on  the  articles  as  such  held  to  be  pre- 
cluded from  claiming  additional  pay  for  sei-viees 
given  in  another  capacity.  Dafter  v.  CrrMtwell, 
7  D.  &  R.  11  ;  2  Car.  &  P.  161  ;  29  R.  R.  469. 

V.  Allowance  for  Short  PravUiouM, 

When  Granted.]— Owing  to  the  unexpected 
length  of  a  voyage,  the  crew  of  a  vessel  had  been 
put  upon  short  allowance.  They  were  allowed 
<»mpensation  under  17  &  18  Vict.  c.  104,  s.  223. 
Tk^  Jotephine,  Swabey,  162  ;  2  Jur.  (N.S.)  148. 

vi.  Advance  Note, 

liability  —  Crondition.] — A  captain  gave  one 
of  the  seamen  an  advance  not«  in  the  following 
form  :  "  Ten  days  after  the  ship  *  Athlone'  sails 
from  the  port  of  Liverpool,  the  undersigned  does 
promise  and  agree  to  pay  to  any  person  who 
shall  advance  to  Reuben  Hill  on  this  agreement, 
the  sum  of  6Z.,  provided  Reuben  Hill  shall  sail 
in  the  ship  from  the  port  of  Liverpool."  An 
outfitter  gave  the  seaman  in  exchange  for  the 
note  3/.  o8.  in  cash,  and  21. 15x.  worth  of  wearing 
apparel ;  but  he  stated,  that  if  he  had  advanced 
the  whole  in  cash,  he  would  have  charged  a 
discount  of  7^  per  cent.  The  seaman  having 
sailed  with  the  vessel : — Held,  that  the  con- 
dition upon  which  the  holder  was  entitled  to 
sue  the  maker  was  fulfilled  by  giving  the  sea- 
man the  amount  in  money  and  money's  worth. 
McKMWt  V.  Jounson,  5  C.  B.  (N.S.)  218  ;  28  L.  J., 
C.  P.  133  ;  4  Jur.  (n.8.)  760  ;  6  W.  R.  658. 

Assignment.] — >See  Bellamy  v.  Lunn, post, col. 
126. 


vii.  Jurisdiction  to  Set  Aside  Unreasonable 

Contracts. 

Ships*  articles  are  conclusive  as  to  the  amount 
of  wages  and  the  voyage  ;  on  collateral  points  the 
court  of  admiralty  may  consider  how  far  they 
are  reasonable  and  just.  Therefore,  a  clause  pro- 
vi(hug  that  if  contraband  goods  were  found  in  the 
forecastle,  the  seamen  living  therein  should  forfeit 
their  wages  and  lOZ.,  is  not  conclusive  to  work  a 
forfeiture  of  wages  against  those  not  proved  to 
be  guilty  of  the  oflfence.  The  penalty  cannot 
be  enforce*!  in  admiralty.  The  Prince  Fredcrieh, 
2  Hag.  Adm.  394. 

Contract  that  if  a  ship  miscarries  party  shall 
lose  his  wages  is  unreasonable.  East  India  Co. 
V.  AtkynSj  1  Corny n,  .H48. 

The  captain  of  a  ship  on  an  outward-bound 
voyage,  takes  bonds  from  his  seamen  to  himself 
in  200/.  penalty,  conditioned,  that  they  shall  not 
demand  any  wages  until  the  ship  arrives  in  the 
port  of  London.  The  ship  is  lost,  and  the  sea- 
men sue  the  captain  for  their  wages  : — Held,  that 
those  bonds  were  unjust  and  void  in  law.  Buck 
V.  RawUnson,  1  Bro.  P.  C.  138. 

East  India  Company  takes  bond  from  the 
mariners  and  ofiicers  of  the  ships,  &c.,  not  to 
demand  their  wages  unless  the  ship  returned  to 
the  port  of  London.  The  ship  arrives  at  a 
delivery  jxirt.  and  is  afterwai-ds  taken  by  the 
French.  The  seamen  and  officers  shall  have 
their  wages  to  the  time  of  the  arrival  of  the  ship 
at  the  delivery  port.  Edwards  v.  Child^  2  Vem. 
727. 

A.  covenant  that  no  wages  to  be  payable  unless 
the  ship  arrives  at  the  last  ()ort  of  discharge,  w; 
not  upheld  in  admiralty.    The  Juliana^  2  Dods. 
601. 

viii.  Dissolution. 

Contract  determined  by  War — ^Foreign  Warship 
— Deolaration  of  War — Wages.] — Shipbuilders 
in  this  country  contracted  with  a  foreign  govern- 
ment to  build  a  warship  and  deliver  it  abroad  to 
the  foreign  purchasers.  In  pursuance  of  this 
contract  the  shipbuilders  contracted  in  writing 
with  the  defendant  that  he  should  as  captain 
take  out  the  ship  to  the  purchasers  at  a  fixed 
rate  of  pay.  The  defendant  engaged  the  plaintiff 
to  serve  as  one  of  his  crew  for  a  lump  sum  for 
the  voyage.  During  the  voyage  the  foreign  pur- 
chasers declared  war  upon  a  foreign  power. 
After  the  declaration  of  war,  and  during  the 
voyage,  the  plaintiff  left  the  ship  and  sued  the 
defendant  for  the  whole  of  the  sum  agreed  to  be 
paid  him  for  the  voyage : — Held,  that  he  was 
entitled  to  recover  the  whole  sum,  upon  the 
ground  that  the  defendant  had  held  himself  out 
as  the  agent  of  the  foreign  purchasers,  who  by 
their  declaration  of  war  had  altered  the  risks  of 
the  voyage.  O'Xeil  v.  Armstrong,  Mitchell  ^-  Co., 
65  L.  J.,  Q.  B.  7;  [1895]  2  Q.  B.  418;  14  K 
709 ;  73  L.  T.  178— C.  A.  Aflirming  43  W.  R. 
554. 

Seaman  sent  home  as  Witness.] — The  plaintiff 
was  hired  as  a  mariner  on  boaid  a  ship  for  a 
specific  voyage.  In  the  course  of  the  voyage  he 
was  obliged  to  leave  the  ship,  and  was  sent  to 
England  by  authority  of  a  British  consul,  under 
7  &  8  Vict.  c.  112,  ss.  59,  60,  and  13  &  14  Vict, 
c.  93,  as  a  witness  on  a  trial  of  a  person  for  an 
offence  committed  on  the  high  seas  : — Held,  that 
this  operated  as  a  dissolution  of  the  contract,  and 
that  he  could  not  recover  any  wages  subsequently 
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to  the  period  when  he  was  sent  to  England. 
Melville  v.  Be  Wolfe,  4  EL  &  Bl.  844  ;  24  L.  J., 
Q.  B.  200 ;  3  C.  L.  R.  960  ;  1  Jur.  (N.s.)  758  ;  3 
W.  R.  401. 


o.  liien;  Priorities. 

Wages  are  Lien  on  Ship  and  Preight.] — Sea- 
men's wages  are  a  lien  upon  the  ship  and  freight ; 
and  are  generally  entitled  to  priority.  Hie  Louisa 
Bertha,  14  Jur.  1006  :  The  Lady  Burham,  3  Hag. 
Adm.  196:  The  Linda  Flor,  Swabey,  309;  4 
Jur.  (N.S.)  172  ;  6  W.  R.  197,  infra. 

Lien  not  lost  by  Sale  of  Sliip.] — It  is  not 

destroyed  by  sale  to  a  purchaser  without  notice. 
The  Bataria,  2  Dods.  500. 

Lien  Enforced.] — A  decree  for  wages  and  costs 
against  freight  and  master  enforced  against  the 
ship,  upon  her  coming  to  this  country.  TJie 
Margaret,  3  Hag.  Adm.  238. 

Voyage  not  prooeaded upon.] — Seamen  engaged 
by  the  owners  or  their  agent  for  a  voyage  upon 
a  f  oreign-going  ship,  which  does  not  proceetl  upon 
the  voyage,  are  entitled  to  a  lien  for  their  wages 
upon  the  ship,  and  the  proceeds  of  sale  thereof, 
although  the  engagement  of  the  seamen  lias  not 
been  in  writing.  Great  Eastern  Steantthip  Co,, 
In  re,  Williavui'  Claim,  53  L.  T.  694  ;  6  Asp. 
M.  C.  511. 

Lien  on  Freight  —  Snb>Gharter.  ]  —  Seamen 
have  a  maritime  lien  on  freight  due  from  sub- 
charterers  to  the  charterers  of  a  ship,  and  can 
arrest  the  cargo  for  the  purpose  of  enforcing 
such  lien.     The  Andalina,  infiu,  col.  120. 

Ho  Lien  on  Cargo.] —The  seamen's  lien  is  only 
on  ship  and  freight,  not  on  cargo ;  although 
insurances  may  have  been  effected  uix)n  ship  and 
cargo.  Tlte  Lady  Burhim,  3  Hag.  Adm.  196  ; 
Thomas  v.  Tohin,  8  Hag.  Adm.  197,  n. 

Wages  prior  to  Mortgage  Debt] — ^Wages  are 
payable  before  the  mortgage  debt.  The  Pri^ice 
George,  3  Hag.  Adm.  376. 

Wagea  and  Sub^^atenee  Money  prior  to 
Bottomry.] — Mariners'  wages,  with  subsistence 
money  where  necessary,  take  precedence  of  a 
bottomry  bond.  Tfie  Sydney  Core,  2  Dods.  13  ; 
Tluf  Madonna  B'Idra,  1  Dods.  37. 

A  wages  claim  is  preferred  to  a  bottomry  bond 
previously  pronounced  for,  the  bond  having  been 
given  before  the  wages  were  earned.  Tf^e  Wil' 
liam  F,  Safford,  Lush.  69  ;  29  L.  J.,  Adm.  109  ; 
2  L.  T.  301. 

A  claim  by  a  person  having  paid  wages  to  a 
ship's  crew,  at  the  request  of  the  master,  on 
account  of  a  ship  is  in  the  nature  of  a  wages 
claim,  and  entitled  to  the  same  priority.    Ih. 

There  is  no  distinction  in  their  right  of  prece- 
dence to  a  bottomry  bond  between  seamen's 
wages  earned  antecedently,  and  those  earned 
subsequently  to  the  execution  of  the  bond.  The 
Union,  Lush.  128  ;  30  L.  J.,  Adm.  17  ;  3  L.  T. 
280. 

Foreign  Ship — ^Yiatleiim.] — The  master  and 
crew  of  a  foreign  ship  arrested  in  this  country 
are  entitled  to  priority  over  a  bottomry  bond- 
holder in  resj^ect  of  their  expenses  home.  TJie 
Comtjineia,  15  W.  R.  183. 


When  a  foreign  ship  is  under  arrest,  and  no 
appearance  is  entered  for  her,  the  court  will 
allow  the  payment  of  wages  and  viaticum  out  of 
freight  in  the  hands  of  a  plaintiff  in  a  bottomry 
suit,  and  order  the  discharge  of  the  crew,  although 
there  is  no  suit  instituted  for  their  wages.  The 
Bridgwater,  37  L.  T.  366  ;  3  Asp.  M.  C.  506. 

Wages  postponed  to  damage  Lien.] — A  vessel 
had  been  pronounced  liable  for  damage  resulting 
from  a  collision  ;  wages  were  due  to  the  crew  of 
the  damaged  ship.  The  proceeds  of  the  sale  of 
the  ship  doing  the  damage  were  not  sufficient  to 
satisfy  both  claims : — Held,  that  the  wages  were 
not  entitled  to  priority.  Tfte  Lindu  Flor, 
Swabey,  309 ;  4  Jur.  (N.s.)  172  ;  6  W.  R.  197. 
S.  P.,  The  Chimtera,  4  Jur.  (N.S.)  172. 

Suit  for  seamen's  wages  against  the  proceeds 
of  the  ship  condemned  and  sold  in  a  collision 
suit,  and  which  were  insufficient  to  satisfy  the 
damage  claimant,  dismissed  upon .  the  ground 
that  they  could  be  recovered  elsewhere.  Tite 
Buna,  5  L.  T.  217. 

Mortgage  Debt.] — The  owners  of  a  vessel  who 
have  recovered  judgment  against  another  ship  in 
an  action  for  damage  by  collision  have  a  prior 
right  against  the  proceeds  of  such  ship  to  seamen 
who  have  recovered  judgment  against  the  same 
ship  for  wages  earned  before  and  after  the 
collision.  The  Elin,  52  L.  J.,  Adm.  56  ;  8  P.  D. 
129  ;  49  L.  T.  87  ;  31  W.  R.  736  ;  5  Asp.  M.  C. 
120— C.  A. 

Matter*!  Guarantee.] — While  a  master's  lien 
for  wages  against  his  snip  takes  precedence  of  an 
ordinary  claim  by  mortgagees,  it  docs  not  take 
priority  of  any  part  of  the  mortgage  debt,  the 
payment  of  which  the  master  has  personally 
guaranteed  to  the  mortgagees.  Tlie  Bangor 
Castle,  74  L.  T.  768 ;  8  Asp.  M.  C.  156. 

Seamen's  Wages  prior  to  Master's  Wages 
and  Disbursements.] — Seamen  are  entitled  to 
their  wages  in  priority  to  the  master's  claim, 
either  for  his  own  wages  or  for  ailvances  made  by 
him  in  payment  of  the  seamen's  wages.  Tlte 
Salacia,  32  L.  J.,  Adm.  41  ;  9  Jur.  (N.S.)  27  ;  7 
L.  T.  440  ;  11  W.  R.  189. 

Wages  prior  to  Possessory  Lien.] — Mariners 
have  priority  for  wages  over  persons  with  a 
possessoiy  common  law  lien  up  to  the  time  of 
the  beginning  of  such  lien,  and  they  are  entitled 
to  subsistence  money  from  the  time  they  leave 
the  ship  to  the  time  they  return  home ;  this  and 
the  expenses  of  the  journey  home,  and  the  costs 
of  the  action,  rank  with  their  prior  wages.  The 
Immaeolata  Conrezione,  53  L.  J.,  Adm.  19 ;  9 
P.  D.  37  ;  50  L.  T.  539  ;  32  W.  R.  705 ;  6  Asp. 
M.  C.  208. 

The  master  and  seamen  next  after  the  salvor 
take  precedence  of  the  shipwright  for  wages 
earned  before  their  ship  comes  into  the  ship- 
Wright's  hands.  If  foreigners,  they  are  also 
entitled,  in  addition  to  such  wages,  to  a  sufficient 
sum  to  take  them  back  to  their  own  country. 
7he  Gustaf,  Lush.  606  ;  31  L.  J.,  Adm.  207  ;  6 
L.  T.  660. 

Wages  prior  to  Towage  Lien.l — The  lien  of 
seamen  for  wages  ranks  lifore  a  claim  in  respect 
of  payments  for  the  to-wnge  of  the  ship  from  sea 
to  an  inland  pori,  and  the  light  dues  and  dock 
dues.     The  Andalina,  12  P.  D.  1  ;  56  L.  T.  171  ; 
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35  W.  R.  336  ;  6  Asp.  M.  C.  62.    But  see  as  to 
towage,  infra,  XIX.  low  age. 

Wages  prior  to  Hoeossarios  Lion.] — The  Queen, 
19  L.  T.  705. 

Bzpenses  of  Sonding  Home — Bolieitor's  lion 
— Priority.]  —  Solicitors  for  defendants  in  a 
salvage  action  against  a  foreign  ship,  who  are 
entitled  to  a  charge  upon  the  ship,  or  the  pro- 
cee<ls  thereof,  for  their  costs  and  expenses  in- 
curred in  the  preservation  of  the  property,  do 
not  take  priority  of  the  claim  of  the  foreign 
government,  who,  on  the  abamlonment  of  the 
ship  by  her  owners,  are  entitled,  by  the  provisions 
of  their  code,  to  a  lien  upon  the  ship,  or  the 
proceeds,  for  the  expenses  of  sending  back  the 
ship^s  crew  to  their  own  country.  An  Italian 
ship  was  brought  into  a  British  port  by  salvors. 
A  salvage  action  having  been  instituted,  the  ship 
was  sold  by  order  of  the  court,  and  a  sum  was 
awarded  out  of  the  proceeds  to  the  salvors. 
After  payment  of  that  sum,  and  the  costs  of  the 
piaintifEs,  a  balance  of  60/.  lOir.  3^.  remained  in 
court.  The  defendants'  solicitors  had  incurred 
expenses  in  pumping  the  ship,  paying  the 
marshal's  possession  fees,  &c.,  and  claimed  a 
charging  onler  upon  the  sura  in  court  for  such 
expenses,  and  sought  payment  out  of  such  balance 
to  them.  The  Italian  government,  through  their 
consul  in  this  country,  had  sent  home  the  crew 
of  the  ship,  and  had  incurred  expenses  by  so 
doing.  By  Italian  law  such  last-mentioned 
expenses  are  a  lien  upon  the  ship.  The  Italian 
consul  opposed  payment  out  to  the  defendants* 
solicitors,  and  claimed  priority  for  the  lien  of 
the  Italian  government : — Held,  that  the  Italian 
government  was  entitled  to  such  priority.  The 
Lirietta,  62  L.  J.,  Adm.  81  ;  8  P.  D.  209  ;  49  L.  T. 
411;  5  Asp.  M.  C.  451. 

d.  Booovory  of  Wages. 

i.  IVTio  Liable. 

Ghartorer  or  Owner — ^Allotment  Hote  of  Sea- 
men.]— By  the  Merchant  Shipping  Act,  1854, 
(17  &  18  Vict.  c.  104),  s.  169,  the  wife  of  any 
seaman  in  whose  favour  an  allotment  note  of 
part  of  his  wages  is  made,  may  recover  by  sum- 
mary procedure  the  sum  allotted,  with  costs, 
from  the  owner  or  any  agent  who  has  authorised 
the  drawing  of  the  note.  The  registered  owner 
of  a  ship  entered  into  a  charterparty,  by  which 
be  demised  the  ship  to  the  charterer  for  a  stipu- 
lated period,  and  parted  with  all  control  over  it. 
He  took  possession  of  the  ship,  and  appointed  a 
master,  who  engaged  W.  as  one  of  the  crew,  and 
gave  his  wife  an  allotment  note,  allotting  and 
requiring  the  charterer  to  pay  her  62.  monthly 
out  of  her  husband*s  wages.  The  charterer 
having  become  insolvent : — Held,  that  the  section 
did  not,  under  the  circumstances,  make  the  regis- 
tered owner  liable  to  pay  the  arrears  due  under 
the  note.  Meiklere'id  v.  Wegt^  45  L.  J.,  M.  C.  91 ; 
1  Q.  B.  D.  428  ;  34  L.  T.  353  ;  24  W.  R.  703  ;  3 
Asp.  M.  C.  129. 

On  Change  of  OwnenUp.] — ^Where  a  change 
of  ownership  in  a  British  vessel  takes  place  by 
sale  in  this  country  whilst  she  is  in  a  foreign 
port,  the  contract  under  which  the  crew  shippecl 
is  (quoad  the  new  owner)  at  an  end  ;  but  if  one 
of  the  crew  continues  to  serve  on  board  the  vessel 
at  the  request  of  an  agent  of  the  new  owner 


without  entering  into  any  fresh  articles,  and 
afterwanls,  and  before  the  termination  of  the 
contemplated  voyage,  quits  with  the  consent  of 
the  captain  appointed  by  the  new  owner,  he  may 
recover  wages  pro  ratA  against  such  new  owner. 
RoMm  v.  Power,  4  C.  B.  (N.8.)  778 ;  27  L.  J., 
C.  P.  257  ;  4  Jur.  (N.8.)  810. 

Againit  Xaeter.] — The  seamen  may  recover 
their  wages  against  the  master.  The  Salacut,  32 
L.  J.,  Adm.  41  ;  9  Jur.  (K.8.)  27  ;  7  L.  T.  440  ; 
11  W.  R.  189. 

During  a  voyage  the  ship  was  wrecked,  and 
the  captain  gave  the  mariners  an  order  upon  the 
owners  for  the  amount  of  their  wages  to  the  date 
of  the  wreck,  acknowledging,  at  the  same  time, 
that  he  had  hired  them  by  the  month  : — ^Held, 
that,  under  these  circumstances,  no  action  for 
wages  could  be  maintained  by  the  marinen 
against  the  captain,  at  least  without  proving 
that  they  had  first  made  a  demand  upon  the 
owners.    FarsbtHnn-  v.  Krvgtrr,  8  Camp.  197. 

The  owners  of  a  ship  let  it  out  to  freight,  and 
by  the  charterparty  it  was  agreed,  that  no  freight 
should  be  paid  to  the  owners  until  six  days  after 
the  Bhip  should  return  to  the  port  of  London,  an<l 
make  a  full  delivery  of  her  lading,  but  the  master 
might  detain  the  imprest  money  ;  and  if  the  ship 
shoukl  be  lost  in  her  voyage,  the  master  and 
owners  should  not  expect  any  other  satisfaction 
than  the  imprest  money  for  the  freight  and 
demurrage  of  the  ship.  The  ship  was  lost ;  and 
upon  a  question  who  was  liable  to  pay  the  sea- 
men's wages  : — Held,  that  the  master  was  liable 
in  the  first  instance,  as  having  hired  them,  but 
that  he  had  his  remedy  against  the  owners. 
Buck  V.  BawliHsofi,  1  Bro.  P.  G.  138. 

King's  Ship — Pnreer.] — A  purser^s  steward  on 
board  a  king's  ship  cannot  recover  wages  from 
the  purser  upon  an  implied  contract  for  his 
services  as  such  steward  on  boaid  the  ship. 
Carter  v.  Sail,  2  Stark.  361. 

Ownor  on  Begister  not  Owner  in  Faot.] — 
Owner  on  register  not  liable  for  wages,  if  not 
owner  in  fact.  liatch/ord  v.  Afeadows,  3  £sp.  69. 

Mortgagee  not  in  FoMeision.]~Mortgagee 
not  in  possession  is  not  liable  for  wages.  Annett 
V.  Carstairs,  3  Camp.  354. 

Fart  Owners.] — Some  of  the  mariners  may  sue 
some  of  the  part  owners  for  wages  ;  but  semble 
in  admiralty  the  part  owners  are  liable  only  pro 
rat&.    Alleson  v.  Margh,  2  Vent.  181. 

Action  when  brought — Before  Proper  Time.] 
— Where  a  seaman  is  restricted  by  the  ship*s 
articles  from  demanding  his  wages  until  the 
expiration  of  twenty  days  after  the  ship's  arrival 
at  her  destined  port  and  the  delivery  of  her 
cargo  :~Held,  that  although  the  seaman  had 
commenced  his  action  before  the  expiration  of 
the  twenty  days,  he  might  still  recover  a  sum 
which  the  captain  had  admitted  to  be  due  to  him 
for  wages,  and  which  he  had  offered  to  pay  him. 
niiite  v.  MattisoH,  2  Stark.  326. 

Action  brought  after  acoonnting  to  Oreenwieh. 
Hospital.] — Where  the  captain  had,  under  37 
Geo.  3,  c.  73,  accoutite<l  upon  oath  to  the  collec- 
tor for  the  wages  of  a  deceased  seaman,  and  paid 
the  same  to  Greenwich  Hospital,  the  representa- 
tives of  such  seaman  may  still  sue  the  master  for 


123 


SHIPPING— VI.  Seamen. 


124 


any  wages  beyond  the  sam  so  paid.  Arnutrong 
V.  Smith,  1  Bos.  &  P.  (N.B.)  299. 

Againit  Ship  and  Freight  or  Owner.] — The 

admiralty  court  has  no  power  to  restrain  seamen 
from  proceedingagainst  the  ship  and  freight  for 
their  wages,  or  to  compel  them  to  sue  the  owner  ; 
although  the  result  may  be  to  prejudice  a  holder 
of  a  bottomry  bond  on  ship  and  freight.  TJie 
Araby  4  Jur.  (N.S.)  417. 

Wages  Earned  after   Action   brought] — A 

seaman  who  brings  a  suit  in  rem  for  the  recovery 
of  his  wages  cannot  have  a  decree  for  wages  or 
subsistence  money  after  the  date  of  the  com- 
mencement of  his  suit,  although  he  is  retained  in 
the  service  of  the  ship  by  the  master  ;  but  he  will 
be  entitled  to  an  allowance  in  the  wav  of  costs 
for  detention  and  subsistence  money  from  the 
date  of  the  institution  of  the  suit  to  the  date 
of  the  decree.  Tlt^  Carolina,  34  L.  T.  399  ;  3  Asp. 
M.  C.  141.  See  The  Cotutanoia,  supra,  col.  119  ; 
The  Bridgioater,  supra,  col.  120. 

ii.  Right  to  Sue  Barred, 

Xade  Abroad.] — If  foreign  sailors  stipulate,  in 
their  own  country,  before  the  commencement  of 
a  voyage,  that  they  will  not  sue  the  captain  for 
any  money  abroad,  but  be  satisfied  with  what  he 
may  advance  them  in  deduction  of  their  wages 
till  they  return  home,  they  cannot  maintain  an 
action  against  him  for  wages  in  the  courts  of  this 
coimtry.  Johnson  v.  MachieUne,  3  Camp.  44  ;  13 
B.  R.  745. 

Even  though  the  ship  and  cargo  are  confiscated 
in  an  English  port,  and  the  voyage  thereby 
ended.  Gienar  v.  Meyer,  2  H.  Bl.  603 ;  3  R.  R.  520. 

Xade  with  Part  Owner.]— Where  a  seaman, 
About  to  proceed  on  a  trading  voyage,  enterecl 
into  and  signed  articles,  whereby  he  agreed  not 
to  sue  for  wages  any  of  the  owners,  except  one, 
who  was  the  captain,  and  who  alone  was  a  party 
to  the  articles : — Held,  that  he  could  not  sue 
the  other  owners,  although  they  sold  and  received 
the  proceeds  of  the  cargo,  and  one  of  them,  the 
managing  owner,  adjusted  the  wages,  and  settled 
-with  the  seamen.  JPAvIif  v,  Birknell,  2  C. 
M.  &  R.  268  ;  1  Gale,  232  ;  6  Tyr.  1036  ;  4  L.  J., 
Ex.  225. 

Contract  not  to  Sne  before  Voyage  Ended.] — 

A  seaman  cannot  maintain  assumpsit  for  re- 
<x)very  of  wages  pro  ratA,  where  he  has  contracted 
to  serve  on  a  voyage  to  A.  and  back,  and  that  no 
wages  should  be  payable  until  the  end  ot  the 
voyage,  although  he  was  wrongfully  dismissed  at 
A.  by  the  master.  Halle  y,  HeiglUwan,  2  East, 
146;  4  Esp.  75.  And  see  Wlrite  v.  Mattimn^ 
«upra,  coL  122 :  Bitck  v.  Rawlirunm,  and  Cases 
eupra,  col.  118. 

Bight   to   Sne   on  Wrongful    DismiMal.] — 

Where  seamen  were  not  to  be  entitled  to  their 
wages  until  the  voyage  was  ended,  and  that 
voyage  was  to  a  foreign  i)ort,  and  the  master,  for 
no  good  or  legal  cause,  dismissed  a  seaman  before 
the  ghi])'s  arrival  at  such  port : — Held,  that  such 
seaman  might  immediately  maintain  an  action 
for  his  wages.    Sigard  v.  tloherts,  3  Esp.  72. 

Statute  of  Limitationf.] — Semble,  a  suit  for 
spamen's  wages  is  not  within  21  Jac.  1,  c.  16. 
Hyde  v.  PaHridge,  2  Ld.  Raym.  1204. 


iii.  Foreign  Seamen  or  Ship, 

Foreign  Ship.] — The  court  of  admiralty  hfts 
jurisdiction  to  entertain  a  suit  for  wages  against 
a  foreign  ship,  the  wonls  of  the  24  k  25  Vict, 
c.  10,  s.  10,  being  "  any "  ship ;  but  the  court 
ought  not  to  exercise  jurisdiction  without  first 
giving  notice  to  the  consul  of  the  nation  to  which 
such  ship  belongs.  I'h^f  yina,  37  L.  J.,  Adm.  1 7  ; 
L.  R.  2  P.  C.  38  ;  17  L.  T.  685  ;  5  Moore,  P.  C. 
(^N.8.)  60. 

The  protest  of  a  foreign  consul  <loes  not  ii>so 
facto  operate  as  a  bar  to  the  prosecution  of  the 
suit :  but  the  court  ought  to  determine  accord- 
ing to  its  discretion,  judicially  exercised,  whether, 
having  regard  to  the  reasons  advanced  by  the 
consul,  and  the  answers  offered  oh  behalf  of  a 
claimant,  it  is  fit  and  proper  that  the  suit  should 
proceed  or  be  stayed.    Ih, 

A  British  subject  having  shipi)e<l  on  board  a 
Portuguese  ship  as  mate,  and  having  signed  an 
agreement  to  be  bound  by  the  law  of  Portugal, 
which  required  him  to  submit  all  differences 
between  the  master  and  seamen  to  the  Portuguese 
consul,  arrested  the  ship,  and  instituted  a  suit 
against  the  owners  in  the  court  of  admiralty  in 
England  for  wages,  whereupon  the  Portuguese 
consul  entei'ed  a  protest  against  (he  proceedings: 
— Held,  that  the  suit  ou^t  to  be  dismissed  and 
the  ship  released,  but  without  costs.    lb. 

Quaere,  whether  17  &  18  Vict.  c.  104,  s.  189 
applies  to  a  claim  for  wages  earned  on  board  an 
American  ship.    Burns  v.   Chapman,  6   C.  B. 
(N.8.)  481  ;  28  L.  J.,  C.  P.  6 ;  6  Jur.  (K.8.)  19 ; 
7  W.  R.  89. 

In  an  action  for  wages  and  wrongful  dismissal 
brought  by  persons  domiciled  in  England  against 
a  foreign  ship,  in  which  they  had  served  under 
articles  signed  in  a  port  of  the  country  to  which 
the  ship  belonged,  in  which  action  imprisonment, 
hanlship,  and  ill-treatment  were  alleged,  the 
court  refused  to  interfere  with  the  discretion 
of  the  judge  below  in  declining  to  exercise  juris- 
diction against  the  protest  of  the  consul,  which 
alleged  that,  by  the  law  of  the  country  to  which 
the  ship  belonged,  all  disputes  relating  to  the 
ship,  or  claims  against  the  owner  or  master,  were 
to  be  referred  to  and  decided  by  the  tribunals 
or  consuls  of  that  country.  The  Leon  XIII., 
Wardrop  v.  Zieon  XIII.  (^Omners),  52  L.  J.,  Adm. 
58 ;  8  P.  D.  121  ;  48  L.  T.  770  ;  31  W.  R.  882 ; 
5  Asp.  M.  C.  73— C.  A. 

When  a  ship  has  been  sold  in  a  cause  in  which 
no  appearance  has  been  entered,  and  the  pro- 
ceeds remain  in  the  registry,  tiH  preliminary 
proceedings  in  a  cause  of  wages  may  be  waivecl, 
and  the  money  due  paid  out  of  court.  The 
Juliana,  35  L.  T.  410  ;  3  Asp.  M.  C.  264. 

The  court  will  not  pay  the  money  to  a  foreign 
consul  at  his  request,  but  will  require  the  solicitor 
of  the  parties  to  satisfy  any  claims  the  consul 
may  have  before  receiving  the  money.    lb. 

A  Prussian  seaman  sued  the  master  and  owner 
of  the  Prussian  ship  for  wages  in  an  admiralty 
action  in  the  court  of  session.  The  ship  hiui 
been  arrested : — Held,  that  the  action  being  for 
less  than  201.  did  not  lie.  Brvhn  v.  Gmnwaldt, 
2  Ct.  of  Sess.  Cas.  (3rd  ser.)  335. 


Diioretion  of  Conrt.] — The  discretion  of 


the  admiralty  court  as  to  entertaining  an  action 
by  foreign  seamen  against  a  foreign  ship  against 
which  the  foreign  consul  has  entered  a  protest 
may  be  exercised  on  the  motion  of  the  defendant 
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notwithstanding  his  absolute  appearance.  Tlie 
Oherkurgomeitter  ran  Winter,  18  W.  R.  443. 

WhMt  Law  applicable.] — The  claim  of  a  foreign 
seaman  on  board  a  foreign  ship  to  wages  to  be 
decided  by  the  law  of  the  ship's  flag.  The  Joliann 
Trederich,  1  W.  Rob.  37. 

Foreign  Conenl.] — The  admiralty  will  enter- 
tain a  suit  against  a  foreign  ship  for  the  wkges 
of  her  crew  being  foreigners,  provided  the  repre- 
sentative of  the  foreign  state  consents ;  but 
municipal  laws  of  the  foreign  state  will  not  be 
enforced.     The  Courtney,  Edw.  239. 

The  court  of  admiralty  has  jurisdiction  to 
entertain  a  suit  for  wages  promoted  by  foreign 
seamen  against  a  foreign  ship.  The  consent  of 
the  foreign  minister  or  consul  is  not  necessary  to 
found  the  jurisdiction  in  such  cases  ;  but  notice 
of  the  proceedings  should  be  given  to  the  repre- 
sentative of  the  foreign  government.  The  Goluh' 
chick,  1  W.  Rob.  143  ;  see  also  The  Vrow  Mina, 
infra;  The  William  Frederick,  1  Hag.  Adm. 
138. 

Payment  to.] — In  a  suit  for  wages  by 

foreign  seamen,  if  the  foreign  consul  intervenes 
and  asks  that  payment  of  the  wages  be  made  to 
him  upon  the  seamen's  behalf,  the  court  usually 
grants  the  application.  The  Timor,  9  L.  T.  397 ; 
12  W.  R.  219  ;  aad  see  The  Juliana,  supra. 

Wages  earned  by  foreign  seamen  on  board  a 
foreign  ship  abandoned  at  Cowes  to  creditors 
pronounced  for.  The  William  Frederick,  1  Hag. 
Adm.  138. 

Paaaage  Money  —  Conenl'i  Certifleate.] — 
Foreign  seamen,  discharged  in  Qreat  Britain,  and 
who  recover  wages  in  a  suit  against  a  foreign 
ship  in  which  they  served,  are  not  entitled  as  of 
course  to  their  passage  money  home,  but  will 
obtain  it  when  their  consul  certifies  that  they 
have  gone  or  are  about  to  go  home.  The  JfaffaeU 
luceia,  37  L.  T.  365  ;  3  Asp.  M.  C.  606. 

Seenrity  for  Coets.]— When  a  cause  of  wages 
was  instituted  against  a  foreign  ship  by  her 
master  and  crew,  who  were  also  foreigners,  and 
although  they  were  at  the  time  in  this  country, 
their  only  place  of  residence  was  on  board  the 
ship,  and  the  master  had  stated  that  he  had  no 
means  and  intended  to  leave  England,  the  court 
ordered  them  to  give  a  security  for  costs  in  130/. 
The  Zvfall,  44  L.  J.,  Adm.  16  ;  32  L.  T.  671  ;  23 
W.  R.  328.  See  also  ADMIRALTY,  LAW  AND 
Practice,  infra. 

Alien  Enemiof  fining.] — Alien  enemies  are 
entitled  to  sue  in  this  country  for  wages  earned 
by  them  as  mariners  on  a  voyage  to  this  country 
under  a  licence.    Tfie  Maria  Theresa,  1  Dods.  303. 

American  seamen  serving  on  board  a  British 
ship  disguised  as  American,  there  being  war 
between  England  and  America  : — Held,  entitled 
to  sue  for  their  wages.    The  Frederick,  1  Dods.  266. 

The  court  entertains  a  suit  for  wages  earned 
on  board  a  foreign  ship  belonging  to  an  alien 
enemy  coming  to  this  country  under  a  licence. 
The  Vrow  Mina,  1  Dods.  234. 

iv.  Advance  liote. 

The  plaintiff  took  a  seaman's  advance  note  for 
^.,  conditional  upon  his  sailing  in  the  ship,  in 
ezdiange  for  3/.  6#.  in  cash  and  2/.  \ht,  in  wearing 


apparel :— -Held,  that  the  holder  had  advanced 
the  seaman  62.  within  the  meaning  of  the  note 
and  could  recover  against  the  maker.  McKune 
V.  Joyneon,  6  C.  B.  (N.8.)  218  ;  28  L,  J.,  C.  P. 
133  ;  4  Jur.  (N.8.)  760  ;  6  W.  R.  658. 

AMignment— €ondition~Liability  of  Owner.] 

— An  advance  note  was  given  to  A.,  a  seaman, 
for  a  half  month's  vrages.  The  note  was  in  this 
form  :  "Five  days  after  the  ship  *  W.'  leaves  P. 
pay  to  the  order  of  A.  (provided  he  sails  in  the 
said  ship  and  is  duly  earning  his  wages,  accord- 
ing to  his  agreement),"  &c.  It  was  directed  to 
B.  k.  Co.  the  shipowner's  agents  at  P.,  and  there 
was  a  note  upon  it  that  it  should  at  once  be 
presented  to  B.  &  Co.  for  acceptance.  A. 
transferred  the  note  to  C,  who  presented  it  to 
B.  &  Co.,  by  whom  it  was  duly  accepted.  Four 
days  after  the  '» W."  left  P.,  A.  was  discharged. 
The  master  of  the  "  W."  informed  B.  &  Co.  that 

A.  had  been  discharged  within  five  days  of  sail- 
ing, and  directed  them  not  to  pay  the  note. 

B.  &  Co.  paid  the  note.  On  action  by  B.  &  Co. 
against  the  shipowners  for  the  amount  of  the 
note:--Held,  that,  as  A.  was  not  earning  his 
wages  at  the  end  of  five  days  after  the  "  W."  left 
P.,  the  condition  of  the  note  was  not  fulfilled, 
and  that  neither  the  shipowners  nor  B.  &  Co.  as 
acceptors  were  liable  upon  it.  Bellamy  v.  Lunn, 
77  L.  T.  396. 


e.  Praotioe. 

Before  Jnetioee.]— The  7  &  8  Vict.  c.  112,  s.  15 
(similar  to  s.  188  of  17  &  18  Vict.  c.  104,  Part 
III.,  s.  188),  did  not  give  any  jurisdiction  to  a 
justice  of  the  peace  to  adjudicate  upon  a  claim 
for  wages,  by  the  administrator  of  a  deceased 
seaman,  and  such  administmtorwas  not  deprived 
of  his  right  of  action.  Hollingeworth  v.  Palmer, 
4  Ex.  267  ;  18  L.  J.,  Ex.  409. 

The  admiralty  court  should  not,  under  5  &  6 
Will.  4,  c.  19,  ss.  16,  16,  entertain  a  wages  suit 
under  20/.,  except  where  the  magistrates  could 
not  do  justice.     The  King  William,  2  W.  Rob. 

In  Bnperior   Court— Plaee  of  BniineM.]— A 

place  of  occasional  business  is  not  a  residence 
within  the  meaning  of  the  latter  part  of  s.  189 
of  17  &  18  Vict.  c.  102.  Tlie  Blakeney,  Swabey, 
428  ;  5  Jur.  (N.8.)  418.  ^  ^' 

Pleading.]— To  an  action  by  a  seaman 

for  wages  a  defence  that  17  &  18  Vict.  c.  104, 
s.  189,  prohibits  any  suit  in  a  superior  court  for 
the  recovery  of  wages  under  50/.  is  not  open 
under  the  plea  of  never  indebted,  but  must  be 
pleaded  specially.  Johnston  v.  Ifilbrrrv,  3  H.  &  C 
328. 

A  seaman  having  brought  an  action  for  wages 
to  an  amount  less  than  60/.,  together  with  a 
claim  for  damages  for  an  assault,  the  court 
allowed  the  defendant  (upon  terms)  to  plead  a 
plea  founded  upon  the  188th  and  189th  sections 
of  the  17  k  18  Vict.  c.  104.  Boen  v.  r/raiU,  6 
C.  B.  (N.8.)  699  ;  6  Jur.  (n.s.)  895  ;  7  W.  R.  203. 


Jnrisdiotion— Admiralty  Court.]— The  17  &  18 
Vict.  c.  104,  8.  189,  bars  a  seaman  from  recover- 
ing wages  less  than  50/.  in  the  court  of  admiralty, 
except  in  the  contingencies  therein  specified! 
The  Harriet,  Lush.  285  ;  5  L.  T.  210. 

The  court  of  admiralty  has  no  authority  to 
restrain  seamen  from  proceeding  against  the  ship 


127 


SHIPPING— VI.  Seamen. 


128 


for  their  wages,  however  well  satisfied  it  may  be 
that  the  owner  is  solvent.  Th^  Arah^  5  Jur. 
(N.8.)  417. 

The  court  has  jurisdiction  to  entertain  a  claim 
by  seamen  for  wrongful  dismissal  and  the  conse- 
quential damages.  The  Great  Eastern,  36  L.  J., 
Adm.  15  :  L.  R.  1  A.  &  E.  884  ;  17  L.  T.  228. 

The  object  of  the  24  &  25  Vict.  c.  10,  s.  10,  is 
to  extend  the  jurisdiction  which  the  court  of 
admiralty  had  in  the  ordinai7  case  of  wages  to 
the  case  "of  wages  under  a  special  contract,  and 
of  disbursements  on  account  of  the  ship.  Th^ 
Nina,  37  L.  J.,  Adm.  17  ;  L.  R.  2  P.  C.  38  ;  17 
L.  T.  586 ;  5  Moore,  P.  C.  (N.S.)  60. 

County  Court.] — See  The  Michigan,  Beg- 

V.  City  of  London  Court  (Judge),  post,  col.  940. 

Yioe-Admiralty  Court.]— See  2%e  Ferret, 

post,  col.  946. 

«  Dispute  M  to  Liability '*—Counterolaim.]— 
A  counterclaim  in  respect  of  a  separate  cause  of 
action  is  not  "  a  reasonable  dispute  as  to  liability" 
within  the  meaning  of  s.  4,  sub-«.  4,  of  the 
Merchant  Seamen  (Payment  of  Wages)  Act, 
1880.  Delaroqve  v.  Oxenkohne  Steamship  Co., 
1  Cab.  &  E.  122. 

Pa3nB6nt — Lieu  for  Coete.]  —  Payment  to 
seamen  by  shipowners  before  a  shipping  master 
is  no  satisfaction  of  wages  pronounced  for  in  a 
suit  in  the  court  of  adraiialty  so  as  to  deprive 
the  proctor  of  his  lien  for  costs.  The  Araminta^ 
Swabey,  81 ;  2  Jur.  (N.8.)  310 ;  4  W.  R.  896. 

Ship  loBt— Monition  against  Owner.]— Moni- 
tion to  shew  cause  granted  against  the  owner  of 
a  ship  totally  lost  at  the  instance  of  a  seaman 
for  unpaid  wages,  7  &  8  Vict.  c.  112,  s.  17. 
Application  for  arrest  of  owner  refused.  The 
Stephen  Wright,  12  Jur.  732. 

Defence  —  Forfeiture  for  MiBoonduot  —  Log* 
ging.]— In  a  defence  to  a  wages  suit  it  was  not 
necessary  to  plead  the  entries  in  the  log  of  the 
acts  of  disobedience  relied  on  as  working  a  for- 
feiture of  wages.     The  John  Knox,  16  Jur.  1161. 

Seaman  Dead— Beoree  renewed  to  Adminis- 
trator.] —  Semble,  a  decree  for  wages  to  a 
mariner,  with  costs,  may  be  renewed  to  the 
administrator  of  the  seaman,  when  deceased. 
The  Prince  George,  3  Hag.  Adm.  376.     See  alsv 

post,  tit.  ADMIRALTY,  LAW  AND  PRACTICE. 

Sridenoe.]- If,  in  an  action  for  sailors'  wages 
on  articles  under  seal,  the  words  are,  "  to  which 
the  parties  have  set  their  hands,"  without  saying 
**  seals,"  the  plaintiffs  will  not  be  nonsuited,  if  it 
appears  that  they  did  not  mean  to  contract  by 
deed.     Clement  v.  GunJtouse,  5  Esp.  88. 

In  an  action  for  seamen's  wages,  the  plaintiffs 
might,  under  2  Geo.  2,  c.  36,  give  evidence  of  the 
contents  of  the  ship's  articles,  without  having 
served  a  notice  to  produce  them.  Bomman  v. 
Manzelman,  2  Camp.  315  ;  11  R.  R.  716. 

The  2  Geo.  2,  c.  36,  requiring  articles  to  be 
entered  into  between  the  masters  of  ships  and 
the  mariners,  and  providing  that  the  mariners 
shall  not  fail  on  any  suit  for  wages  from  not 
producing  the  articles,  did  not  apply  in  the  case 
of  a  British  seaman  entering  on  board  a  foreign 
siiip  in  a  British  port.  Dickman  v.  Benson,  3 
Camp.  290. 


2.  Desertion,  Misconduct  and  Forfeiture. 

Beeertion— Left  Aehore  by  Bhip'i  Fault.] — 
If  seamen  go  on  shore  on  the  ship's  duty,  and 
when  the  lx>at  is  about  to  return  request  to  be 
permitted  to  remain  on  shore  to  get  some  victuals, 
which  is  refused,  and  the  boat  goes  without  them, 
if  they  afterwanls  go  and  offer  to  return  to  their 
duty  on  board  the  ship  it  is  not  a  desertion. 
Sigar4  v.  Roberts,  3  Esp.  71. 

By  own  Fault.] — ^A  sailor,  under  articles 

providing  for  a  forfeiture  of  wages  in  case  of 
breach  of  any  of  his  engagements,  among  which 
is  that  of  serving  faithfuUy  during  the  voyage, 
can  recover  nothing  if  he  is  left  ashore  in  the 
course  of  it  owing  to  his  own  fault  in  being 
absent,  though  he  had  no  intention  of  deserting. 
Sherman  v.  Bennet,  M.  &  M.  489. 

lUeter   Befueing  to   give  Leave.]— If 


there  is  a  clause  in  the  ship's  articles,  that  the 
seamen  may  leave  at  the  end  oE  three  months  if 
the  ship  is  in  port  or  in  perfect  safety,  of  which 
the  captain  is  to  be  the  sole  judge,  and  the  ship 
is  in  port  in  safety  after  three  months,  the 
seamen  may  leave  the  ship  without  the  permis- 
sion of  the  captain.  Xeave  v.  Pratt,  2  Bos. 
k  Pul.  (N.R.)  408. 

Cargo  not  Biieliarged.]— A  seaman  leaving 
the  ship  after  arrival  and  mooring  at  her  port  of 
delivery,  but  before  cargo  discharged,  does  not 
incur  forfeiture  of  wages  under  6  &  6  Will.  4,. 
c.  19,  s.  9,  but  loses  one  month's  |>ay  under  s.  7. 
McDonald  v.  Jopling,  4  M.  &  W.  286  ;  7  L.  J., 
Ex.  220. 


Old  Law  me  to— 5  ft  6  Will.  4,  o.  19.]— 


The  ancient  law  as  to  desertion  not  altered  except 
by  the  express  enactments  of  6  &  6  Will.  4,c.  19. 
The  Two  Sisters,  2  W.  Rob.  125. 


Work!  Forftiture  of  Wages.]- By  the 


maritime  law  desertion  works  a  forfeiture  of 
wages.  The  Baltic  Merchant,  Edw.  86;  Ihe^ 
Jupiter,  2  Hag.  Adm.  221 ;  Anon.,  1  Ld.  Baym. 
639,  739. 

Mooring  Ship  —  Bieeliarging  Cargo.]— Th& 
crew  are  not  discharged  by  the  ship's  arrival ; 
they  are  bound  to  moor  the  ship  and  discharge 
the  cargo.  The  Baltic  Mercliant,  Edw.  86  ;  The 
Cambridge,  2  Hag.  Adm.  243. 

Seaman  Befueing  to  Betum  on  Board.] — 
Wages  forfeited  by  refusing  to  return  on  board 
when  ordered  after  absence  on  shore  by  leave. 
The  Buhner,  1  Hag.  Adm.  163. 

Leaving  before  Ship  Booked.]— Leaving- 

the  ship  when  she  is  detained  by  a  crowd  of  ships 
from  entering  the  harbour  is  desertion.  The- 
Pearl,  5  C.  Rob.  224. 

Provieion  in  Artiolee  aa  to.]— A  clause 

in  ship's  articles  to  the  effect  that  mere  absence 
for  less  than  twenty-four  hours  shall  not  be 
deemed  dej^ertion  relates  to  occasional  absence, 
and  not  to  wilful    denial  of  authority.      Tlie 
Amphitrite,  2  Hag.  Adm.  403. 

Alteration  of  Voyage  —  Leaving  Bliip  not. 
Desertion.] — Ship's  articles  and  voyage  were 
altered  after  sailing :— Held,  that  a  seaman  did 
not  forfeit  his  wages  by  leaving  the  ship ;  half 
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wages  awarded  up  to  the  seaman's  reaching  the 
port  of  discharge  named  in  the  articles.  The 
Eliza,  1  Hag.  Adm.  182. 


Deviation  by  BtreM  of  Weather.] — It  is 


no  justification  for  a  mariner  who  deserts  his 
ship,  that  she  has  been  driven  out  of  her  course 
by  stress  of  weather.  The  Cambridge,  2  Hag. 
Adm.  243.    See  alw  Cases,  supra,  col.  il2. 

Deiertioii  mnet  be  clear,- to  for&it  Wagei.] 

—Tht  Frederich,  1  Hag.  Adm.  211  ;  The  George, 
infra. 


Ho  Contraet  proved.] — ^Where  the  ship- 


owner proved  no  contract  to  serve  for  any 
specified  term  : — Held,  that  no  desertion  such  as 
would  forfeit  wages  was  proved.  The  George, 
1  Hag.  Adm.  168,  n. 


Kate  sent  Home  to  ^ye  Evidenoe.]— It 


is  not  desertion  for  a  mate,  in  obedience  to  orders 
from  the  consul  at  a  foreign  port,  to  leave  the 
ship  and  come  to  England  to  give  evidence  in  a 
charge  of  stabbing  against  the  master,  which 
charge  afterwards  proved  to  be  groundless. 
Cross  V.  Hichs,  16  W.  R.  967. 


Seaman   apprehended  Aehore.] — A  sea- 


man, having  taken  some  of  his  clothes  ashore, 
was  apprehended  ashore  for  assault.  The  ship 
sailed  without  him  : — Held,  that,  desertion  not 
being  proved,  his  wages  were  not  forfeited. 
Seward  v.  Ratter,  12  Ct.  of  Sess.  Cas.  (4th  ser.)  222. 


Going  Aehore  to  get  Advice.] — Going 


ashore  to  get  advice  as  to  their  duty  under  the 
ship's  articles  held  not  to  be  a  desertion.  The 
Westmoreland,  1  W.  Rob.  216. 


Ship  not  Moond— 2  Geo.  2,  c.  86.] — A 


seaman  who  quits  his  ship  after  arrival  in  port 
but  before  she  is  moored  does  not  forfeit  his 
wages  under  2  Geo.  2,  c.  36,  s.  3.  To  entitle  the 
master  to  deduct  a  month's  wages  under  that 
statute  he  must  shew  that  the  seaman  left  the 
ship  without  leave  in  writing ;  and  he  cannot 
set  oS.  the  amount  in  an  action  for  wages  unless 
the  provisions  of  the  statute  are  complied  with. 
Fronline  v.  Frost,  3  Bos.  &  P.  802. 


Owing  to  Miicondnct  of  Officers.] — If  a 


master  by  inhuman  treatment  compels  a  sailor 
to  quit  a  ship,  it  is  not  such  a  desertion  as  will 
amount  to  a  forfeiture  of  his  wages  for  the  voyage 
performed.     Limlartd  v.  Stephens,  3  Esp.  269. 

To  a  declaration  by  a  seaman  for  wages,  the 
defendant  pleaded  that  the  plaintiff  h»i  been 
engaged  as  a  seaman  on  board  the  *'  Candace,"  a 
British  registered  ship,  for  a  voyage  from  Liver- 
pool to  San  Francisco  and  back,  and  had  during 
the  voyage,  and  while  he  belonged  to  the  ship  at 
San  Francisco,  deserted  from  the  ship,  within  the 
meaning  of  the  7  &  8  Vict.  c.  112,  s.  9  ;  and  that 
the  plaintiff  afterwards,  and  while  he  was  such 
deserter,  engaged  himself  as  a  seaman  for  the 
voyage  back  to  England  from  San  Francisco  with 
the  defendant  as  the  master  of  another  ship,  for 
wages  for  which  this  action  was  brought.  Repli- 
cation, that  while  the  plaintiff  was  serving  as 
seaman  on  board,  the  captain  and  officers  flogged 
and  punished  him  with  great  and  unreasonable 
cruelty  and  severity,  and  that  such  flogging  and 
punishment  were  not  rendered  necessary  by 
mutinous  or  improper  conduct,  but  were  unne- 
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cessary  and  unreasonable ;  that  the  plaintiff 
requested  the  captain  and  officers  to  desist,  which 
they  refused  to  do,  whereupon  the  plaintiff, 
having  reasonable  grounds  to  believe  that  they 
would  continue  to  flog  and  pimish  him  with 
great  and  unreasonable  cruelty  and  severity,  in 
order  to  escape  therefrom  deserted  from  the 
ship  : — Held,  a  good  answer  to  the  plea.  Edioard 
V.  TreveUwk,  4  El.  &  Bl.  59  ;  2  C.  L.  R.  1605  ;  24 
L.  J.,  Q.  B.  9  ;  1  Jut.  (n.s.)  1 10 ;  2  W.  R.  686. 

The  plaintiff  also  replied  that  he  was  a  negfro, 
and  that  negroes  are  bought  and  sold  as  slaves  in 
divers  states  of  the  Unitai  States ;  that  he  was 
serving  on  board  the  "Candace,"  and  before  he 
deserted,  the  captain  of  the  ship  threatened  to  sell 
him,  the  plaintiff,  as  a  slave  to  citizens  of  the 
United  States  ;  that  San  Francisco  is  situated  in 
one  of  the  United  States,  to  wit,  in  California, 
and  that  the  plaintiff  had  just  and  reasonable 
grounds  for  believing  and  did  believe  that,  on  the 
arrival  of  the  ship  at  San  Francisco,  the  captain 
was  about  and  meant  to  carry  his  threat  into 
execution  ;  and  that,  in  oi"der  to  prevent  the 
captain  from  selling  him  as  a  slave,  the  plaintiff 
deserted  : — Held,  no  answer  to  the  plea.    lb. 

'  Inciting  to  Desert — Storekeeper.]— A  store- 
keeper, who  had  been  verbally  engaged  to  serve  in 
port  and  for  the  next  voyage,  held  to  be  a  seaman 
within  17  &  18  Vict.  c.  104,  ss.  2, 257.  Thontson  v. 
Hart,  18  Ct.  of  Sess.  Cas.  (4th  ser.).  Just.  Cas.  3. 

XiBCondnct  generally.] — Misconduct  of  sea- 
men in  port  not  regai-ded  so  seriously  as  when  at 
sea.     The  Blake,  1  W.  Rob.  73. 

Wages  not  forfeited  by  mere  misconduct,  but 
only  where  the  seaman's  conduct  would  have 
made  hisdischarge  necessary  for  ship's  safety.  lb. 

Wages  are  forfeited  by  acts  of  mutinous 
tendency  not  apologised  for.  Th^  Susan,  2  Hag. 
Adm.  229,  n. 

Misconduct  on  the  part  of  a  mariner  such  as 
will  forfeit  wages  must  be  of  a  serious  character. 
Tfie  Malta,  2  Hag.  Adm.  158  ;  The  Ealing  Grove, 
infi'a,  col.  131.  Ordinary  drunkenness  not  suffi- 
cient.    The  Lady  Campbell,  2  Hag.  Adm.  5. 

Vegligence  of  Mate  leading  to  Thieying.] — A 

mate  may  incur  forfeiture  of  wages  for  general 
neglect  of  duty  or  a  neglect  of  duty  leading  to 
robbery  of  the  cargo— Per  Dr.  Lushington.  The 
Duehess  of  Kent,  1  W.  Rob.  283. 

Thieving.] — ^Wages  decreed,  though  seaman 
had  thieved,  and  bad  been  put  on  shore  abroad 
(in  violation  of  39  Geo.  3,  c.  80,  s,  29).  The 
Beater,  3  C.  Rob.  292. 

If  a  sailor  executed  the  articles  prescribed  by 
37  Geo.  3,  c.  73,  and  served  accordingly,  and 
during  the  voyage  part  of  the  cargo  was  plundered, 
but  by  whom  could  not  be  ascertained,  he  did  not, 
in  consequence  of  such  plunderage,  forfeit  his 
wages.   Thompson  v.  Collins,  1  Bos.  &  P.  (n.b.)  347. 

Detention  of  Property  of.] — ^Where  the  second 
mate  was  ordered,  with  three  other  seamen,  to 
take  the  ship's  boat  and  convey  the  captain, 
who  had  gone  on  shore  at  the  Mauritius,  on  board, 
and,  on  their  getting  on  shore,  they  refused  to 
return  with  him,  but  remained  thSre  all  night, 
and  he  was  obliged  to  get  back  to  his  ship  in 
another  boat,  and  redeem  his  own  on  the  follow- 
ing morning,  when  the  mate  was  taken  before  a 
magistrate  at  the  Mauritius,  and  committed  to 
prison  for  a  month  : — Held,  that  this  was  such  an 
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act  of  disobedience  as  to  warrant  the  captain  in 
detaining  his  property  on  the  vessel  by  way  of 
forfeiture  ;  and,  consequently,  that  trover  could 
not  be  maintained  against  the  captain  for  such 
<letention.     Weatherpen  v.  Laidler^  8  Moore,  37. 

Endangering  Safety  of  Ship.] — To  sustain  an 
indictment  for  a  misdemeanour  under  17  &  18  Vict, 
c.  104,  8.  239,  it  is  not  necessary  that  the  act  done 
or  omitted  should  be  followed  by  actual  loss,  des- 
truction, or  damage  of  such  ship.  Reg,  v.  Gardner, 
1  F.  &  F.  669. 

BmnkenneBf.] — Getting  drunk  on  shore  at 
Dominica  and  not  returning  on  board  at  expira- 
tion of  leave,  held  not  to  work  forfeiture  of  wages. 
Tlie  Ealing  Grare,  2  Hag.  Adm.  15.    See  col.  129. 

A  seaman  may  get  moderately  drunk  without 
forfeiting  his  wages.  17ie  Lady  Qimpbell,  2  Hag. 
Adm.  5  ;  The  yew  Phcenix,  I  Hag.  Adm.  199. 

Bednotions  from  Wages.] — Semblc,  the  master 
may  reimburse  himself  out  of  seamen's  wages  for 
loss  by  their  fault.    Anon.,  1  Ld.  Baym.  650. 

Loss  by  the  gross  negligence  of  a  mariner  may 
be  set  off  against  a  claim  for  wages.  The  Nt!W 
PJusnix,  2  Hag.  Adm.  420. 

Vegleot  of  Bnty — Damages — Betention  of 
Wages— 17  k  18  Viet.  o.  104,  ss.  243,  844—26  k 
26  Viot  0. 68,  B.  11.] — In  an  action  by  an  engineer 
for  wages,  the  shipowner  claimed  a  right  to  retain 
wages  for  damage  to  boilers  by  the  plaintiffs 
neglect : — Held,  that  the  above  statutes  did  not 
exclude,  by  implication,  a  claim  by  the  shipowner 
for  dnmages  at  common  law,  and  that  the  pro- 
vinions  excluding  proof  of  misconduct  not  entered 
in  the  log  book  applied  only  to  criminal  proceed- 
ings under  s.  243.  Great  Xarthern  Steamship 
Fishing  Co.  v.  Mgehill  (11  Q.  B.  D.  225),  infra, 
col.  133,  observed  upon.  Sharp  v.  Rettie,  11  Ct. 
of  Sess.  Ca.  (4th  ser.)  746. 

Disrating.] — The  plaintiff,  having  shipped 
on  board  the  "  H.  C."  as  refrigerating  engineer, 
with  wages  at  the  rate  of  lOZ.  per  month,  was, 
during  the  voyage,  disrated  by  the  master  for 
alleged  drunkenness  and  unfitness  for  his  duties. 
He  was  placed  in  the  main  engine-room,  and  his 
wages  were  reduced  from  10/.  to  11.  per  month  : — 
Held,  that  this  disrating  and  reduction  of  wages 
was  not  a  "  deduction  "  from  the  wages  within 
the  meaning  of  s.  171  of  the  Merchant  Shipping 
Act,  1854,  and  that  it  was  not  therefore,  neces- 
sary that  the  amount  by  which  the  wages  had 
been  reduced  should  be  shewn  under  the  head  of 
deductions  in  the  account  of  wages  delivered  to 
the  plaintiff  by  the  master.  Th-e  Highland  Chiff, 
61  L.  J.,  Adm.  61  ;  [1892]  P.  76  ;  m  L.  T.  468  ; 
40  W.  R.  416  ;  7  Asp.  M.  C.  176. 

Ho  Duty  to  attempt  Besoue  after  Capture.] — 

Mariners  are  not  under  any  duty  to  attempt  a 
rescue  if  their  ship  is  captured.  The  Two  Friends, 
1  C.  Rob.  271. 

Charge  of  Kisconduot  not  Sustained.]— 7" A«  Test 
(2),  3  Hag.  Adm,  307  ;   The  Exeter,  2  C.  Rob.  261. 

Admiralty  Court — ^Whole  Wages  or  None.] — 

The  court  had  no  power  to  pronounce  for  part  of 
the  seaman's  wages  in  a  case  of  misconduct ;  it 
must  pronounce  for  the  whole  or  none.  The 
Blake,  1  W.  Rob.  73. 


Compensation.] — By  a  clause  in  the  ship^s 
articles  of  a  South  Sea  whaler,  the  seamen  serving 
on  board  were  to  lose  their  wages  if  they  did  not 
return  with  the  ship  to  the  port  of  London. 
After  serving  twenty-seven  months,  some  of  the 
seamen  were,  with  the  consent  of  the  cfiptain, 
exchanged  into  another  ship  for  others  belonging 
to  that  ship : — Held,  that,  if  these  seamen  had 
lost  their  wages  under  the  articles,  they  could  at 
any  rate  receive  a  reasonable  compensation  for 
their  services.    Hilly ard  v.  Mount,  3  Car.  &  P.  93. 

Waiver.] — If  seamen  have  incurred  a  forfei- 
ture of  their  wages,  and  in  a  time  of  distress, 
when  the  ship  is  aground,  the  captain  calls  on 
those  seamen  to  assist  in  getting  her  off,  this  is 
no  waiver  of  the  forfeiture ;  but  if  the  captain 
continues  them  in  their  work  after  the  peril  is 
over  it  is  otherwise.  Train  v.  Bennett,  3  Car.  &  P. 
3  ;  M.  &  M.  82. 

Where  it  is  provided  by  a  ship's  articles  that 
any  of  the  crew  who  shall  absent  themselves 
from  the  ship  without  leave  shall  forfeit  their 
wages  ;  if,  after  one  of  the  crew  has  so  absented 
himself,  the  master  receives  him  back  again,  and 
allows  him  to  work  like  the  others,  the  forfeiture 
is  waived  and  the  wages  are  recoverable.  Miller 
V.  Brant,  2  Cainp.  690  ;  11  R.  R.  806. 

3.  Proceedings  against  Seamen. 

Time  for  Proceeding.] — The  Merchant  Ship- 
ping Act,  1854,  s.  257,  makes  it  an  offence  to  per- 
suade or  attempt  to  persuade  any  seaman  to 
neglect  or  refuse  to  join,  or  to  desert  from  his 
ship ;  by  s.  525  no  conviction  for  any  offence 
shHil  be  made  in  any  summary  proceeding, 
unless  such  proceeding  is  commenced  within  six 
months  after  the  commission  of  the  offence ;  or 
if  both  or  either  of  the  pt^rties  to  such  proceed- 
ing happen  during  such  time  to  be  out  of  the 
United  Kingdom,  unless  the  same  is  commenced 
within  two  months  after  they  both  first  happen 
to  arrive  or  to  be  at  one  time  within  the  same : 
— Held,  that  "  parties  to  the  proceeding  "  meant 
the  seaman  and  the  person  persuading  or  attempt- 
ing to  persuade ;  and  that  if  either  of  them 
leaves  ■  the  kingdom  during  the  six  months  after 
the  commission  of  the  offence,  an  information 
may  be  laid  within  two  months  of  his  return. 
Austin  V.  Olsen,  9  B.  &  S.  46  ;  37  L.  J.,  M.  C.  34  ; 
L.  R.  3  Q.  B.  208  ;  17  L.  T.  537  ;  16  W.  R.  426. 

Informal  Engagement.  ]  —  Held,  also,  that 
the  offence  might  be  committed,  although  the 
formalities  required  by  s.  150  in  the  engagement 
of  the  seaman  had  not  been  complied  with.    Ih. 

A  seaman  engaged  by  the  master,  and  taken 
to  sea  without  any  such  written  agreement 
having  been  entered  into  between  them  as  was 
rendered  necessary  by  7  4:  8  Vict.  c.  112,  s.  2, 
was  not  a  seaman  or  a  mariner  within  11  &  12 
Will.  3,  c.  7,  s.  9,  and  therefore  was  not  liable 
under  that  section  for  making  a  revolt  by  desert- 
ing his  vessel  in  port,  and  inducing  the  rest  of 
the  crew  to  do  the  same.  Reg.  v.  Smith,  3  Cox, 
C.  C.  443. 

Mntiny— Confinement  of.  Captain — Jnstifloa- 
tion.] — Upon  an  indictment  under  11  &  12  Will.  3, 
c.  7,  s.  9,  for  mutiny,  it  is  no  justification  that 
the  conduct  and  orders  of  the  captain  were 
unreasonable,  unjust  or  vexatious ;  out  if  they 
were  such  that,  unless  the  crew  had  confined  the 
captain,  they  would  have  been  in  danger  of  their 
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lives,  or  of  bodily  harm,  there  is  jnstification. 
Jieff.  V.  BoMe,  2  Cox,  C.  C.  329. 

BnmmMXj  ProMading  ezoludM  CItU  Bdnudy.] 
—The  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  A.  243--which  enables  a  seaman 
who  n^lects  without  reasonable  caase  to  join  his 
«hip  to  be  punished  upon  proceedings  before  a 
•court  of  summary  jurisdiction  with  imprisonment 
and  forfeiture  of  part  of  his  wages — ^by  impli- 
cation takes  away  any  other  remedy  against  the 
seaman  for  the  breach  of  contract,  and  the  ship- 
owner cannot,  where  the  amount  which  he  claims 
does  not  exceed  lOZ.,  take  proceedings  for  the 
recovery  of  damages  under  the  Employers  and 
Workmen  Act,  1876  (38  &  39  Vict.  c.  90),  s.  4. 
Great  yorthmi  Steamtkip  Fuhrng  Co.  v.  Edge- 
hill,  11  Q.  B.  D.  225.  See  Sharp  v.  Rt^le,  supra, 
coL  131. 

XrldeiiAe  of  I>M«rtioii.] — A  seaman  having 
remained  ashore  all  night  at  a  foreign  port,  the 
master  went  to  the  consul  without  any  notice  to 
the  seaman,  and  obtained  his  certificate  that  the 
seaman  had  deserted.  In  a  summary  proceeding 
before  justices  in  this  country  by  the  seaman  to 
recover  his  wages,  the  consul's  certificate  is  not 
conclusive  evidence  of  the  fact  of  desertion. 
Lewis  V.  Jewhurst,  15  L.  T.  275. 

Ship  mnit  be  Begiitered.] — The  sections 
coming  under  the  head  of  "Discipline,"  in 
17  &  18  Vict.  c.  104,  have  reference  to  British 
ships  alone  ;  and  s.  257  renders  liable  to  a  penalty 
every  person  who  wilfully  harbours  or  secretes 
any  seaman  or  apprentice  who  has  deserted  from 
his  ship,  and  in  order  to  convict  an  offender  under 
this  section,  it  must  be  shewn  that  the  ship 
deserted  from  is  a  British  ship ;  and  inasmuch 
a8  by  8. 19  every  British  ship  must  be  registered, 
and  no  ship  thereby  required  to  be  registered 
shall,  unless  registered,  be  recognised  as  a  British 
ship,  proof  that  the  ship  is  registered  must  also 
be  given,  either  by  the  production  of  the  original 
register,  or  by  an  examined  or  certified  copy  of 
it,  as  required  bv  s.  107.  Leary  v.  Lloyd^  3 
El.  &  EL  178  ;  29'^  J.,  M.  C.  194  ;  6  Jur.  (N.8.) 
1246. 

Proeeedingi  before  Juitioei  —  *'  Seagoing 
•Ship."] — A  ship  I'egistered  as  a  British  ship,  that 
is  engaged  in  carrying  cargo  upon  rivers  and 
their  estuaries,  although  it  may  be  capable  of 
going  to  sea,  is  not  a  "seagoing  ship  within 
the  meaning  of  s.  109  of  the  Merchant  Shipping 
Act,  1834.  Therefore  the  provisions  of  s.  243  of 
that  act  for  the  punishment  of  offences  by  sea- 
men do  not  apply  to  a  man  who  is  employed 
upon  such  a  ship,  and  he  may  be  dealt  with 
under  the  Employers  and  Workmen  Act,  1875. 
Salt  Unum  v.  Wlwd,  62  L.  J.,  M.  C.  76  ;  [1893]  1 
Q.  B.  370  ;  6  R.  176  :  68  L.  T.  92  ;  41  W.  R.  301  ; 
7  Asp.  M.  C.  281  ;  67  J.  P.  201. 

Wrongful  Arrest,  Beiertion  —  Liability  of 
Owners.] — O'yirU  v.  Rankin,  IV.  Owners,  5. 
Liability  ih  Toet,  ante,  ooL  72. 

4.  Butt  and  Liability  of  Masteb 
OH  Shipowner. 

Who  may  engage — Perfoni  oontraeting  to 
pnrehaee  one  Share  of  Ship.] — By  s.  147.  sub-s.  1, 
of  the  Merchant  Shipping  Act,  18.54  (17  &  18 
Vict.  c.  104),  if  any  person  not  licensed  by  the 
board  of  trade  other  than  "  the  owner  or  master 


or  mate  of  a  ship,  or  some  person  who  is  bonft 
fide  the  servant  and  in  the  constant  employ  of 
the  owner,  or  a  shipping  master  duly  appointed 
as  aforesaid,  engages  or  supplies  any  seamen  or 
apprentice  to  l^  entered  on  board  any  ship  in 
the  United  Kingdom,"  he  incurs  a  penalty.  The 
respondent  having  bond,  fide  contracted  to  pur- 
chase one  sixty-fourth  share  in  a  British  ship 
from  P.,  who,  though  not  registered  as  the  owner, 
had  the  full  possession  and  control  of  the  ship 
under  a  contract  to  purchase  the  sixty-four 
shares,  supplied  an  apprentice  to  P.,  who  engaged 
the  apprentice  for  tne  ship : — Held,  that  the 
respondent  was  an  '* owner"  within  the  meaning 
of  the  exemption,  since  though  not  a  registered 
owner  he  had  a  contract  enforceable  in  equity 
for  the  purchase  of  a  share  in  the  ship.  Hughes 
Sutherland,  60  L.  J.,  Q.  B.  6»>7  :  7  Q.  B.  D.  160 ; 
46  L.  T.  287 ;  29  W.  R.  867 ;  4  Asp.  M.  C.  469 ; 
46  J.  P.  6. 

Implied  Warranty.]  —  There  is  no  implied 
warranty  of  seaworthiness  in  a  contract  between 
an  owner  of  a  ship  and  a  seaman  to  serve  on 
board  it  for  a  particular  voyage.  Therefore  an 
action  by  a  seaman  against  an  owner  of  a  ship 
for  so  negligently  fitting  out  the  ship,  that  by 
reason  thereof  it  was  unseaworthy,  and  the  sea- 
man was  unable  to  sleep  in  his  hammock,  and 
obliged  to  imdergo  excessive  labour,  and  was 
thereby  injured  in  his  health,  not  alleging  any 
knowledge  of  the  unseaworthiness,  or  any  per- 
sonal blame  on  the  part  of  the  owner,  cannot 
be  supported.  GmA  v.  Steel,  3  Kl.  k  Bl.  402 ; 
2  C.  L.  R.  940  ;  23  L.  J.,  Q.  B.  121  ;  18  Jur.  615  ; 
2  W.  R.  170. 

To  enpply  Medieines.] — A  count  alleged  that 
the  defendant  neglected  to  supply  and  keep  on 
board  the  vessel  a  proper  supply  of  medicines, 
whereby  the  plaintifTs  health  suffered : — Held, 
that  7  &  8  Vict.  c.  112,  s.  18  (similar  in  enact- 
ment to  8.  224  of  17  &  18  Vict.  c.  104),  made  it 
the  duty  of  the  shipowner  to  have  on  board  such 
medicines,  and  that  though  the  act  imposed  a 
])enalty  recoverable  as  the  specific  punishment 
for  the  breach  of  that  duty  as  to  the  public, 
sailors  sustaining  a  private  injury  from  a  oreach 
of  that  statutable  duty  were  entiUed  to  maintain 
an  action  to  recover  damages ;  and  that  the 
count  was  good.    Ih. 

Inoreaee  of  Siik.] — The  plaintiff  agreed  with 
the  defendant  to  serve  as  one  of  the  crew  of  a 
ship,  whereof  the  defendant  was  master,  for 
twelve  months,  from  London  to  Rio,  or  any  other 
of  the  ports  specified  in  the  agreement,  amongst 
which  were  ports  in  the  Pacific  Ocean,  and  back 
to  a  final  port  of  discharge,  and  to  obey  during 
that  period  all  the  defendant's  lawful  commands. 
He  subsequently  sailed  for  Rio  with  the  ship. 
She  was  destined,  as  it  appeared  from  her 
charterparty,  for  the  service  of  the  Peruvian 
government,  and  had  on  board  a  cargo  of  coal 
and  ammunition.  In  the  course  of  her  voyage 
to  Rio  she  joined  company  with  two  Peruvian 
war  steamers,  to  which  from  time  to  time  she 
supplied  coal  and  ammunition.  At  Rio  it  became 
known  to  the  plaintiff  and  the  defendant  that 
hostilities  had  commenced  between  Spain  and 
Peru,  two  powers  at  peace  with  England.  The 
defendant,  notwithstanding  this  circumstance, 
announced  tu  the  plaintiff  that  he  intended  to 
go  on  to  Callao,  in  the  Pacific,  another  Peruvian 
port.    He  was  at  that  time  acting  under  the 

5—2 


185 


SHIPPING— VI.  Seamen. 


18& 


direction  of  a  PeniTian  agent  on  board  the  sbip, 
who  received  his  instructions  from  the  com- 
manders of  the  two  war  steamers.  The  plaintiff 
objected  to  serve  any  further  on  the  voyage 
on  the  ground  that  it  had  become  illegal,  and 
involved  greatei*  danger  than  he  had  anticipated 
when  he  entered  into  his  agreement  with  the 
defendant.  He  accordingly  left  the  ship.  In  an 
action  for  breach  of  contract  brought  by  him 
against  the  defendant : — Held,  that  he  must  be 
taken  to  have  engaged  the  plaintiff  for  an  ordi- 
nary voyage,  and  that  the  plaintiff  was  entitled 
to  treat  as  a  breach  of  contract  the  defendant's 
employment  of  him  on  a  voyage  which  would 
expose  him  to  greater  danger  than  he  originally 
had  reason  to  anticipate.  Bvrton  v.  Pinkerton^ 
36  L.  J.,  Ex.  137  ;  L.  R.  2  Ex.  340  ;  16  L.  T.  419  ; 
16  W.  R.  1139. 

Damages  for  Breach  of  Contraot.  ]  —  The 
plaintiff,  after  leaving  the  ship,  was  imprisoned 
at  Rio  for  some  days  as  a  Peruvian  deserter. 
When  he  came  out  of  prison  the  ship  had  gone, 
carrying  some  of  his  clothes  on  board  of  her. 
The  jury  awarded  damages  both  for  the  imprison- 
ment and  the  loss  of  clothes  : — Held,  that  these 
damages  were  too  remote  to  be  recoverable.    lb. 

Leaving  Beameir  Abroad.] — In  an  indictment 
against  a  master  of  a  merchant  ship,  under 
6  &  6  Will,  4,  c.  19,  for  wilfully  and  wrongfully 
leaving  a  seaman  behind  before  the  termination 
of  the  voyage  for  which  he  was  shipped,  the 
allegation  of  ownership  is  material ;  and  the 
only  defence  which  the  master  can  set  up  is, 
the  production  of  a  certificate  of  the  consul  or 
other  party  mentioned  in  the  statute,  or  proof 
that  it  was  impossible  to  obtain  such  certificate. 
Heg.  V.  Dunnetty  1  Car.  &  K.  425. 

Liability  for  EzpeniOB.] — ^Where  seamen 


are  injured  by  an  accident,  and  put  on  shore 
while  the  ship  proceeds  on  her  voyage,  the 
captain  has  no  implied  authority  to  make  the 
shipowner  liable  for  expenses  incurred  for  their 
maintenance  and  care.  Organ  v.  Brodie,  10  Ex. 
449  ;  3  C.  L.  R.  51  ;  24  L.'j.,  Ex.  70  ;  3  W.  R. 
13. 

PMfage  Money.] — Foreign  seamen  engaged  for 
a  voyage  out  and  home  are  entitled,  upon  being 
discharged  in  this  country  against  their  own 
consent,  to  receive,  out  of  the  proceeds  of  the 
ship,  passage  money  for  their  return  home ;  but 
not  so  seamen  en^ged  during  the  course  of  a 
voyage.     The  San  Jose  PrhneirOj  3  L.  T.  513. 

Seamen  forced  to  provide  themselves,  the 
ship's  provisions  being  exhausted,  are  entitled  to 
board  wages  out  of  the  proceeds  of  the  ship.    lb. 

Seamen  of  a  disabled  foreign  vessel  are  entitled 
to  an  allowance  for  a  return  to  their  own  country. 
The  Giistuf,  Lush.  506  ;  31  L.  J.,  Adm.  207  ;  6 
L.  T.  660.     See  also  The  Bafaelluccia,  coL  126. 

Captain  and  Seaman — Common  Emplo3rment.] 

— The  owner  of  a  ship  is  not  responsible  for  the 
injury  to,  or  death  of,  one  of  the  crew  resulting 
from  the  negligence  of  the  captain  of  the  ship, 
the  captain  and  the  crew  being  fellow-servants 
engaged  in  a  common  employment.  Hedley  v. 
Pinkney  Sf  Son*  Steamship  Co.^  61  L.  J.,  Q.  B. 
179  ;  [1892]  1  Q.  B.  58  ;  66  L.  T.  71 ;  40  W.  R. 
113  ;  7  Asp.  M.  C.  136  ;  56  J.  P.  308— C.  A. 

*' Seaworthy"  Ship — What  is  — Bnty  of 
Owner  to  provide.]— By  s.  5  of  the  Merchant 


Shipping  Act,  1876,  in  any  contract  of  service 
between  the  owner  of  a  ship  and  the  master  or 
any  seaman  thereof,  there  is  to  be  implied  an 
obligation  on  the  owner  of  a  ship  that  he  and 
the  master  shall  use  all  reasonable  means  to- 
insure  the  seaworthiness  of  the  ship  for  the 
voyage  at  the  time  when  the  voyage  commences^ 
and  to  keep  her  in  a  seaworthy  condition  for  the 
voyage  during  the  same  : — Held,  that  the  expres- 
sion "seaworthy"  in  that  section  meant  that  the 
ship  should  be  in  a  fit  state,  as  to  repairs,  equip- 
ment and  crew,  and  in  all  other  respects,  to 
encounter  the  ordinary  perils  of  the  voyage  at 
the  time  of  sailing  upon  it ;  and  that  if  a  ship 
was  properly  equipped  to  encounter  such  perils, 
the  negligence  of  the  captain,  in  not  using  with- 
proper  care  the  means  of  safety  provided,  did 
not  make  the  ship  unseaworthy  within  the 
meaning  of  the  section.    lb. 

Miioondnet— Entry   in   Log — Slander.]  —  A 

master  entered  in  the  log  that  the  mate  wilfully 
and  intentionally  disobeyed  his  orders  in  not 
allowing  a  seaman  to  steer.  The  mate  sued  the 
master  for  slander : — Held,  that  he  must  prove 
malice  and  want  of  probable  cause.  Hill  v. 
Thompson,  19  Ct.  of  Sess.  Cas.  (4th  ser.)  377, 

Liability  for  Injuriei  to  Seamen.] — See  ante, 
IV.  Owners,  col.  73. 


5.  Authority  op  Master  to  Punish. 

In  what  CaieB.] — The  captain  of  a  merchant 
ship,  lying  in  a  foreign  port,  sent  a  seaman,  wha 
had  committed  mutiny  on  shore,  into  the  custody 
of  the  local  authorities,  and  procured  him  to  be 
flogged  and  imprisoned  : — Held,  that  the  captain 
was  answerable,  having  taken  an  active  part  in 
the  proceedings,  and  not  merely  lodged  his  com- 
plaint. Aitkin  v.  Bedwell,  M.  &  M.  68  ;  31 
R.  R.  712. 

Where  C,  a  mariner  on  board  an  East  India- 
man  at  anchor  in  the  bay  of  Canton,  within  two- 
miles  of  Macao,  and  within  hail  of  several  other 
vessels,  having  been  guilty  of  disorderly  conduct 
in  the  absence  of  the  captain,  was,  upon  the 
captain's  return  to  the  ship  four  days  afterwards, 
ordered  to  be  flogged,  upon  which  L.,  a  mariner 
on  board  the  same  ship,  resisted  the  execution  of 
the  captain's  orders,  and  was  guilty  of  riotous^ 
and  mutinous  conduct,  for  which,  by  command 
of  the  captain,  he  was  flogged  : — Held,  that  the 
captain  wns  justified  in  flogging  L. ;  and  that 
the  authority  of  the  captain  to  inflict  moderate 
punishment  is  not  confined  to  a  case  where  the 
vessel  is  at  sea  beyond  the  reach  of  assistance ; 
and  that  such  punishment  need  not  be  inflicted 
immediately  upon  the  act  being  done  for  which 
the  punishment  is  inflicted.  Lamb  v.  Burnett , 
1  C.  &  J.  291  ;  1  Tyr.  265.  See  also  Brottght^m 
V.  Jackson,  18  Q.  B.  378 ;  21  L.  J.,  Q.  B.  266  ^ 
16  Jur.  886. 

It  is  the  duty  of  the  captain  of  a  merchant 
vessel,  in  case  of  misconduct  of  one  of  the  crew, 
previously  to  the  infliction  of  punishment,  to- 
institute  inquiry,  with  the  assistance  of  others, 
and  to  have  the  result  entered  in  the  log.  Murray 
V.  Moultrie,  6  Car.  &  P.  471. 

A  seaman  employed  in  cutting  blubber  on 
board  a  whaler,  in  consequence  of  a  quarrel  with 
the  captain  followed  by  a  blow  from  the  mate,, 
threw  down  his  knife  and  refused  to  do  any 
more  work  in  the  ship  ; — Held,  that  such  con- 
duct was  an  act  justifying  moderate  punishment ;. 
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and  that,  although  the  punishment  was  excessive, 
yet,  If  the  seaman,  by  some  concession,  might 
have  put  an  end  to  it,  and  refused,  he  could  not 
recover  damages  for  the  continuation  of  the 
punishment  after  such  refusal.    lb, 

Apprantioe^Siglit  to  Choitiie.]— A  master 

lias  a  right  to  chastise  an  apprentice,  and  the 

-court  will  not  inquire  whether  the  chastisement 

was  deserved,  provided   there  was  no  cruelty. 

Wights  V.  Burns,  11  Ct.  of  Sess.  Cas.  (4th  ser.)  217. 

Eridenoe  in  Aotion  againit  CaptaixL] — In  an 
action  against  the  captain  of  an  East  Indiaman, 
for  flogging  the  plaintiff  (a  gunner's  mate)  on 
board  the  ship,  the  latter  cannot  give  evidence 
as  to  his  being  of  a  respectable  family  and  con- 
nexions, unless  these  circumstances  could  be 
proved  to  have  been  known  to  the  captain  at  the 
time.     Rhodes  v.  Leach,  2  Stark.  516. 

BzeenlTe  Pnniihmeiit.]— 500Z.  damages  re- 
<50vered  for  excessive  punishment  by  master  of 
his  seaman.  Watson  v.  Christie,  2  Bos.  &  P. 
224  ;  6  R.  R.  579. 

Threatened  Kntiny— Foree.]— The  master  is 
justified  in  using  force  to  prevent  a  threatened 
mutiny.    Bingham  v.  Oarnanlt,  Bull.  N.  P.  17, 


6.  Certificate  of  Cuabacteb. 

A  master  having  made  and  signed  a  report  of 
a  seaman's  character,  upon  his  discharge,  in  the 
form  sanctioned  by  the  board  of  trade,  the 
shipping  master  gave  the  seaman  a  copy  of  such 
report.  A.  knowingly  and  fraudulently  made  a 
fac-simile  of  this  report,  but  instead  of  writing 
the  letter  M.,  which  stood  in  the  original  to 
indicate  that  the  seaman's  chaiacter  for  ability 
and  conduct  was  middling,  wrote  "  G.,"  indi- 
'Cating  that  it  was  good : — Held,  that  A.  was 
g^uilty  of  an  offence  within  17  &  18  Vict.  c.  104, 
s.  176.  JRi-g.  V.  Wilson,  Dears.  &  B.  658  ;  27 
L.  J.,  M.  C.  230  ;  4  Jur.  (N.B.)  670  ;  6  W.  R. 
503  ;  8  Cox,  C.  C.  25. 

Befaeal  to  give  Certifloate  of  Biieharge— 
Penalty.] — An  action  will  not  lie  for  the  refusal 
to  give  to  a  seaman  the  certificate  of  discharge 
directed  to  be  given  by  the  1 72nd  section  of  the 
Merchant  Shipping  Act,  1854,  the  only  remedy 
for  such  refusal  being  the  penalty  provided  by 
that  section.  Vallance  v.  Falle,  53  L.  J.,  Q.  B. 
459 ;  13  Q.  B.  D.  109  ;  51  L.  T.  168  ;  32  W.  R. 
769  ;  6  Asp.  M.  C.  280  ;  48  J.  P.  519. 


7.  Pbotbction  fbom  Imposition. 

Pen  one  going  on  Board  before  final  Arrival  of 
•Ship.] — A.  was  charged  under  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  237, 
with  bearding,  without  the  permission  of  the 
master,  a  ship  "  about  to  arrive  at  her  place  of 
•destination  before  her  actual  arrival  in  dock  or 
at  the  place  of  her  discharge."  The  ship,  at  the 
time  he  boarded  her,  had  just  entered  the  Cum- 
berland Basin,  in  the  port  of  Bristol,  at  7  p.m. 
Ihe  basin  is  divided  from  the  river  Avon  by 
-dock  gates,  and  is  a  complete  dock,  forming  part 
of,  but  divided  by  other  dock  gates  from,  the 
rest  of  the  docks.  There  are  quays  in  the  basin, 
but  the  ship  was  not  intended  to  discharge  in 
the  basin ;  she  remained  in  the  basin  all  night, 


and  the  next  morning  she  was  moored  further  in 
the  floating  harbour,  and  discharged  her  cargo  at 
the  quay  there.  The  justices  dismissed  the  com* 
))laint : — Held,  that  the  ship  had  not  arrived 
"  at  her  place  of  destination  "  by  merely  arriving 
in  the  port  of  Bristol,  and  that  she  had  not 
**  actually  arrived  at  her  place  of  discharge," 
which  was  the  quay  where  she  ultimately  did 
discharge  ;  but  that  she  had  actually  arrived  in 
dock,  within  the  meaning  of  the  section,  although 
the  dock  was  not  the  dock  in  which  she  ultimately 
discharged ;  and  that  the  justices'  decision  was 
therefore  right.  Attivood  v.  Case,  46  L.  J.,  M.  C. 
20  ;  1  Q.  B.  D.  134  ;  33  L.  T,  507  ;  24  W.  R.  94. 

Diepoiition  of  Court  to  Proteot.] — Mariners 
are,  from  their  ignorance  and  helpless  state, 
placed  in  a  peculiar  manner  under  the  tender 
protection  of  the  court — per  Sir  W.  Scott.  The 
Exeter,  2  C.  Rob.  261. 

Aeiignment  of  Priie  Money.] — ^Assignment  by 
seaman  of  his  prize  money  to  the  surgeon  set 
aside.  Taylour  v.  Rochfort,  2  Ves.  Sen.  281. 
Baldwin  v.  RochfoH,  1  Wils.  229. 

Contraot  to  give  up  Salvage.  ]—&'d  post, 
XXVI.  Salvage. 

UnroMonable  Contraets  for  Serviee.]  — <S!$d 
Buck  V.  Rawlinson,  and  Cases  ante,  col.  118. 

8.  Wills  of  Seamen. 

Probate— Mariner's  Will.]  — 1  Vict.  c.  26, 
s.  11. 

A  mariner  on  board  ship  at  Port  Adelaide 
wrote  a  letter  relating  to  the  disposition  of  his 
property  in  case  of  his  death  : — Held,  that  this 
letter  was  entitled  to  probate,  under  1  &  2  Vict, 
c.  26,  s.  11,  as  a  co<licil  to  a  will  which  he  had 
previously  executed.  Parker,  In  the  goods  of, 
2  Sw.  &  Tr.  375 ;  28  L.  J.,  P.  91 ;  5  Jur.  (N.8.) 
553. 

Will  of  a  seaman  on  board  the  "  Excellent " 
traininc^  ship,  permanently  stationed  in  Ports- 
mouth harbour,  held  to  be  the  will  of  a  mariner 
or  seaman  being  at  sea  within  1  Vict.  c.  26,  s.  11. 
McMurdo,  In  tJie  goods  of,  L.  R.  1  P.  &  M.  640. 

A  surgeon  in  the  navy,  returning  from  service, 
whilst  at  sea  wrote  a  letter  stating  how  he 
wished  his  property  to  be  disposed  of  at  his 
death  : — Held,  that  he  was  a  mariner  or  seaman 
within  29  Car.  2,  c.  3,  s.  23,  and  1  Vict.  c.  26, 
s.  11,  and  probate  granted.  Saunders,  In  the 
goods  of,  L.  R.  1  P.  &  M.  16. 

A  staff-surgeon  in  the  navy  wrote  a  letter, 
some  sentences  of  which  were  testamentary,  on 
board  H.M.S.  "Serpent"  at  Devonport.  The 
ship  was  lost  at  sea  a  few  days  after : — Held, 
that  the  will  was  entitled  to  probate.  Roe,  In 
the  goods  of,  27  L.  R.,  Ir.  116. 


9.  Impressment. 

A  man  is  not  excused  from  impressment  as 
being  headborough  of  the  place  in  which  he 
resides.  Semble,  there  are  no  exemptions,  except 
by  statute,  and  perhaps  ferrymen.  Fox,  Ex 
parte,  5  Term  Rep.  276  ;  2  R.  R.  596. 

Habeas  corpus  not  granted  at  prayer  of  the 
master  to  bring  up  his  apprentice  who  had  been 
impressed.    Landsdown,  jSx  parte,  5  East.  38. 

When  an  application  by  the  master  for   a 


189 


SHIPPING— VI.  Seamen. 


140 


habeas  corpus  warrant,  granted  by  Mansfield, 
G.J.,  to  bring  before  him  apprentices  wrongly 
impressed.  ITie  Apjfrentices'  Case^  1  Leach.  C.  C. 
203. 

Impressment  of  seamen  is  legal.  Cafe  of 
Pressing  Mariner*,  18  St.  Tr.  1326. 

A  sc^aman  is  not  exempt  from  impressment 
because  he  is  a  freeholder.  Rex  v.  IkntgUu,  5 
East,  477.  See  Goods'  Case,  W.  Bl.  251  ;  or 
ship's  carpenter  Boggin,  Ex  parte,  IS  East, 
549. 

A  lord  mayor's  waterman  is  not  exempt  from 
impressment.    Bex  v.  Tuhhs,  Cowp.  517. 

A  bond  given  by  an  impr^sed  person  to  pay  a 
sum  in  consideration  of  his  release  is  void.  Poh' 
V.  Harrohin,  9  East,  416,  n. ;  3  DougL  61. 

A  bargeman  protected  from  impressment 
whilst  carrying  timber  to  the  royal  yards  held 
not  subject  to  impressment.     Goldswairis  Case, 

2  W.  Bl.  1207. 

To  convict  for  harbouring  deserters  under  17  & 
18  Vict.  c.  104,  s.  257,  it  must  be  shewn  that  the 
ship  was  British  and  registered.    Leary  v.  Lloyd, 

3  El.  &  EL  178  ;  29  L.  J.,  M.  C.  194. 

Wages  of  Seamen  Impretsed.]  —  See  Cases 
supra,  col.  108. 

10.  Supplying  without  Licence. 

Onni  of  Proof  of  Idoence  on  Defendant] — 
A  defendant  having  been  charged  under  the 
147th  section  of  the  Merchant  Shipping  Act,  1854, 
with  supplying  a  seaman  to  a  merchant  ship, 
in  the  United  Kingdom,  he  not  being  a  person 
holding  a  licence  from  the  boanl  of  trade  for 
that  purpose : — Held,  on  a  case  stated,  that 
proof  having  been  given  of  the  supply  of  the 
seaman  by  the  defendant,  the  onus  of  proving 
that  he  held  a  licence  from  the  board  of  trade 
rested  with  him.  Beg.  v.  Johnston,  55  L.  T. 
265  ;  16  Cox,  C.  C.  221  ;  6  Asp.  M.  C.  14  ;  51 
J.  P.  22. 

11.  Thames  Watebmen. 

Thames  By-laws  —  Navigating  Steamboat— 
Towing  more  than   Six   Barges.]  —  A  by-law 
made  in  pursuance  of  the  Watermen  and  Lighter- 
men Amendment  Act,  1859,  provides  that  any 
person,  who,  when  in  charge  of  or  navigating 
any  steamboat  on  the  river  between  Vauxhall 
Bridge  and  the  entrance  to  the  Victoria  Docks, 
shall  at  the  same  time  tow  more  than  six  barges 
exceeding  ten  tons  each  attached  thereto,  shall ! 
incur  a  penalty.    A  person  in  charge  of  a  steam-  i 
boat  towed  thirty-one  barges  of  more  than  ten  ' 
tons  each  from  the  upper  dolphin,  situate  about  i 
100  yards  above  the  entrance  of  the  Victoria ! 
Docks,  into  the  docks  : — Held,  that  he  was  not, 
while  so  doing,  navigating  a  steamboat  upon  the 
river  within   the  meaning  of  the  by-law,  and 
could  not  be  convicted  of    a  breach  thereof,  i 
Bolles  V.  iXewell,  59  L.  J.,  Q.  B.  423  ;  25  Q.  B.  D. , 
335  ;    63  L.  T.  384  ;  39  W.  R.  96  ;  6  Asp.  M.  C.  ■ 
568  ;  55  J.  P.  70.  , 


Barge — Vnmber  of  Men.] — By-law    16 


board  to  assist  in  the  navigation  of  the  same  : — 
Held,  that,  "  one  man  in  addition  "  in  this  by- 
law means  one  competent  and  skilful  man  in 
addition,  and  that  where  the  craft  is  above  fifty 
tons  burden,  the  by-law  requires  two  competent 
men  on  board,  and  is  not  satisfied  by  having 
on  board  one  competent  man  being  a  licensed 
lighterman,  and  a  boy  about  sixteen  years  of  age 
Goldsmith  v.  Slattery,  63  L..  T.  273  ;  6  Asp. 
M.  C.  561.    And  see  Perkins  v.  Gingell,  coL  835. 

Watermen's  Aot  —  Apprentioe  —  Temporary^ 
Employment.] — When  a  person  qualified  to  take 
apprentices  under  the  Watermen  and  Lighter- 
men's Act,  1859,  has  no  employment  for  the 
time  being  for  his  apprentices,  he  may  find 
temporary  employment  for  them  with  Unother 
person  so  qualified.  Smith  v.  Francis,  55  J.  P. 
407. 


Apprentiee — SeeondHand  on  Barge.] — 


An  apprentice  bound  as  prescribed  in  the  Water- 
men's Act,  1859,  is  qualified  to  act  as  a  lighter- 
man under  s.  54,  although  he  does  not  hold,  and 
is  not  qualified  to  hold,  a  licence  under  the  act ; 
and  he  may  be  a  competent  person  to  act  as 
second  hand  on  board  a  barge  or  other  craft  of 
over  fifty  tons  burden,  i^ithin  the  meaning  of 
oy-law  16,  made  under  the  Thames  conservancy 
acts.  Gosling  v.  Xcwton,  64  L.  J.,  M.  C.  160  ; 
[1895]  1  Q.  *B.  793  ;  15  R.  395  ;  72  L.  T.  500  ; 
43  W.  K.  559  ;  18  Cox,  C.  C.  185  ;  7  Asp.  M.  C. 
587  ;  59  J.  P.  406. 


Working  Craft  for  Hire— Labourer  em- 


ployed at  Weekly  Wages.] — The  appellant,  who 
was  not  a  freeman  of  the  Company  of  Watermen 
and  Lightermen  of  the  river  Thames,  was  con- 
victed of  an  offence  under  s.  54  of  the  Watermen 
and  Lightermen  Amendment  Act,  1859  (22  k  23 
Vict.  c.  cxxxiii).  That  section  provides  that,. 
"  if  any  person  not  being  a  freeman  licensed  in 
pursuance  of  this  act,  or  an  apprentice  qualified 
according  to  this  act,  .  .  .  shall  at  any  time 
act  as  a  waterman  or  lighterman,  or  ply  or  work 
any  wherry,  passenger-boat,  lighter,  vessel,  or 
other  craft  upon  the  said  river  from  or  to  any 
place  or  places  or  ship  or  vessel  within  the 
limits  of  tnis  act  for  hire  or  gain,"  every  such 
person  shall  be  liable  to  a  penalty.  The 
appellant,  who  was  engaged  as  a  labourer  at  a 
wharf  at  weekly  wages,  by  the  ortlers  of  his 
employers,  rowed  a  number  of  labourers  in  one 
of  his  employers'  boats  to  a  ship  lying  in  the 
river  within  the  limits  defined  by  the  act.  He 
received  no  separate  reward  or  payment  for  so- 
doing  : — Held,  that  the  conviction  was  wrong. 
SkUtrell  V.  Showell,  59  L.  J.,  M.  C.  26  ;  61  L.  T, 
874  ;  54  J.  P.  325. 


Conitmction — Maeter  on  Paddle-box.] 


of  the  Thames  conservators  provides  that  all 
barges,  boats,  lighters  and  other  craft  navigating 
the  river  Thames,  shall,  when  under  way,  have 
at  least  one  competent  man  constantly  on  boanl 
for  the  navigation  and  management  thereof,  and 
all  such  craft  of  above  fifty  tons  burden  shall 
when  under  way  have  one  man  in  addition  on 


— By  the  99th  by-law  under  the  Watermen** 
and  Lightermen's  Amendment  Act,  1859,  which 
provides  that  if  the  master  of  any  steam  vessel 
shall  not  (when  practicable)  remain  on  one  of 
the  paddle-boxes  or  on  the  bridge  of  such  vessel^ 
or  shall  not  cause  and  procure  a  proper  look-out 
to  be  kept  "  from  the  bow "  of  such  vessel,  he 
shall  incur  a  penalty,  is  not  inconsistent  with 
or  impliedly  repealed  by  the  36th  by-law  made 
under  the  Thames  Conservancy  Act,  1864,  which 
provides  that  the  master  of  eveiy  steam  vessel 
shall  be  and  remain  on  one  of  the  paddle-boxes 
or  bridge,  and  shall  cause  a  proper  look  out  to  be 
kept  from  the  said  vessel.     Green  v.  Gosling,  62 
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L.  J^  M.  C.  45 ;  [1893]  1  Q.  B.  109  ;  5  B.  91  ; 
67  li.  T.  853  ;  41  W.  R.  141  ;  7  Asp.  M.  C.  248  ; 
57  J.  P.  87. 


Barge  in  Tow^Waterman  on  Board. ]- 


A  barge  on  the  Thames  in  tow  of  a  tug  must 
have  a  licensed  waterman  on  board  and  in  charge. 
Mmore  ▼.  Hunter,  47  L.  J.,  M.  C.  8  :  3  C.  P.  D. 
116  ;  38  L.  T.  179  ;  3  Asp.  M.  C.  555. 

Navigating  without  Licenoe.] — ^A  person, 


other  than  those  mentioned  in  22  &  23  Vict. 
c.  cxxxiii,  s.  54,  who  navigates  a  barge  for  hire 
within  the  limits  of  the  act,  is  liable  to  the 
penalty  of  the  act,  although  the  barge  has  sailed 
from  a  place  outside  the  limits  of  the  act,  and 
might,  under  7  &  8  Geo.  IV.  c.  Ixxv,  have  been 
naTigated  by  such  person.  Dviek  v.  Phelp/f, 
30  L.  J..  M.  C.  2 ;  6  Jur.  (N.8.)  1371  ;  3  L.  T. 
296  ;  9  W.  R.  70. 

The  above  section  does  not  apply  to  a  person, 
other  than  a  freeman,  who  conveys  for  his  own 
purposes  his  servants  or  workmen,  without 
charge.     Tadhynter  v.  Buckley,  7  L.  T.  273. 

A  steam  tug  of  eighty-seven  tons,  under  7  &  8 
Geo.  4,  c.  Ixxv,  s.  37,  may  be  navigated  by  a 
person  who  is  not  a  freeman  without  incurring  a 
penalty.  JReed  v.  Ingham,  3  EL  &  Bl.  889  ;  23 
L  J.,  M.  C.  156  ;  2  C.  L.  R.  1495  ;  1  Jur.  (N.8.)  61. 

A  barge,  formerly  a  western  barge,  but  at  the 
date  of  the  offence  employed  in  caiTying  goods 
for  the  Great  Western  Railway  from  a  l^sin  of 
the  Grand  Junction  Canal,  outside  the  limits  of 
7  &  8  Geo.  4,  c.  Ixxv,  to  a  wharf  in  the  Thames 
within  the  limits  of  the  act,  is  not  a  western 
barge  within  s.  101  of  the  act.  Tibbie  v.  Beadon, 
24  L.  J.,  M.  O.  104.  S.  (7.,  nom.  Reg.  v.  Ttbble, 
4  £1.  &  Bl.  888. 


Validity  of  By-law— Penalty.  ]~-A  by- 


law imposing  a  penalty  on  any  freeman  who 
employed  a  non-freeman  to  navigate  craft  on  the 
Thames  is  good.  Edmonds  v.  WaterniaiCs  Co., 
24  L.  J.,  M.  C.  124  ;  3  C.  L.  R.  902  ;  1  Jur  (N.8.) 
727. 

Lieenee  Granted — Adminiatrative,  not  Jndi- 
eial  Aet — Certiorari.] — The  making  of  an  order 
for  the  issue  of  a  licence  or  certificate  by  the 
court  of  the  Company  of  Watermen  and  Lighter- 
men of  the  liver  Thames  authorising  a  person 
who  has  actually  servetl  for  two  years  under  a 
contract  with  a  lighterman  qualified  to  take 
apprentices,  to  act  as  a  lighterman,  is  not  a 
judicial,  but  an  administrative  act,  and  conse- 
quently such  an  order  cannot  be  removed  into 
the  high  court  by  certiorari.  Reg.  v.  1/ucey, 
GoMling,  Et  parte,  66  L.  J.,  Q.  B.  308  ;  [1897] 
1  Q.  B.  659  ;  61  J.  P.  388. 

VII.  PILOT. 

1.  Recovery  of  Fees  and  Penalties,  141. 

2.  Duties,  Rights,  and  Liabilities,  144. 

3.  Licences,  145. 

4.  Buty  to  Employ,  147. 

And  sec  XX.,  COLLISION,  10.  COMPULSQUY 
Pilotage. 

1.  Recovebt  of  Fees  and  Penalties. 

Prodnetion  of  Licence.] — The  master  of  a 
ship  was  not  liable  to  the  penalty  imposed  by 
6  Geo.  4,  c.  126,  s.  68,  for  refusing  to  employ  a 
pilot,  unless  the  pilot  produced  his  licence  as 
required  by  s.  66,  although  it  was  demanded. 


Hammond  v.  Blake,  10  B.  k  C.  424  ;  5  M.  jc  Ry. 
361  ;  8  L.  J.  (O.8.)  K.  B.  140. 

A  pilot  nonsuited  inaction  for  pilotage  because 
he  did  not  shew  his  license.  52  Geo.  3,  c.  39,  s.  34. 
U»her  V.  Lyon,  2  Price,  118. 

Offer  by  Pilot  to  take  charge.] — ^A  conviction 
under  6  Geo.  4,  c.  125,  s.  70,  for  continuing  in 
charge  of  a  ship  after  a  duly  licen<ied  pilot  had 
offered  to  take  charge  of  it,  was  bad,  if  it  did  not 
shew  that  the  offer  was  made  to  or  in  the  presence 
of  the  party  in  charge  of  the  vessel,  or  that  it 
otherwise  came  to  his  knowle<lge.  Chancy  v. 
Payne,  1  G.  &  D.  348  ;  1  Q.  B.  712. 
.  In  an  action  against  a  master  of  a  vessel  for 
penalties  under  52  Geo.  3,  c.  39,  s.  34,  the  decla- 
ration must  have  alleged  that  a  licensed  pilot 
offered  to  the  master  to  take  charge  of  the  vessel, 
or  made  such  offer  in  his  presence  or  hearing ; 
and  it  was  not  sufficient  merely  to  follow  the 
general  wonls  of  the  act.  Peakc  v.  Carrington, 
5  Moore,  176  ;  2  Br.  &  B.  399. 

Tranaporting  in  Thamei.]— The  5  Geo.  2,  c.  20, 
which  inflicted  a  penalty  on  persons  piloting 
ships  down  the  Thames,  only  extended  to  vessels 
sailing  on  foreign  voyages,  and  not  to  those 
which,  having  performed  their  voyages,  were 
moved  from  one  wharf  to  another  on  the  river, 
for  the  purpose  of  unloading  their  cargoes.  Rejp 
V.  Lambe,  5  Term  Rep.  76.  S.  P.,  Rex  v.  Neale, 
8  Term  Rep.  241. 

Extra  Fee  for  Docking.] — A  ship  arriving  at 
the  entrance  of  the  West  India  Docks  too  late  for 
docking  that  tide,  held  not  liable  under  6  Geo.  4, 
c.  125,  to  an  extra  pilotage  charge  for  **  docking  " 
next  tide.     The  Adah,  2  Hag.  Adm.  326. 

In  Charge  of  Yeceel— 4  Geo.  4,  c.  126,  b.  70.]— 

Where  a  person  selects  the  course  of  a  ship,  and 
takes  the  management  of  her  for  the  purpose  of 
directing  her  in  that  course,  he  is  in  the  charge  or 
conduct  of  the  vessel  within  6  Geo.  4,  c.  125,  s. 
70.  The  master  was  not,  however,  precluded  by 
that  section  from  employing  any  moving  power, 
as,  for  instance,  steam  or  other  power,  bon&  fide 
usetl  as  a  moving  power,  if  u[)on  the  party  apply- 
ing such  power  necessarily  devolved  the  selection 
of  the  ship's  course,  and  the  charge  or  conduct 
of  her  in  that  course.  Beilby  v.  Scott,  7  M.  &  W. 
93  ;  10  L.  J.,  Ex.  149. 

The  master  of  a  vessel  navigating  it  himself  as 
pilot,  after  a  duly  iicenserl  pSot  offered  himself, 
was  not  liable  to  the  penalty  imix)sed  by  6  Geo. 
4,  c.  125,  s.  70,  although  he  was  liable  to  double 
the  amount  of  the  pilotage  of  the  vessel,  within 
8.  58.  Beilby  v.  Shepherd,  3  Ex.  40  ;  18  L.  J., 
Ex.  73. 

Change  of  Pilots.] — Where  a  master  of  a  vessel 
discharged  a  cinque  port  pilot  in  Standgate- 
creek,  and  dropped  a  mile  down  the  port  of 
Rochester,  with  a  signal  flying  for  a  trinity 
house  pilot,  who  came  on  board  at  Sheerness  : — 
Held,  that  he  was  liable  to  a  penalty  under  52 
Geo.  3,  c.  39.  TJiornton  v.  Boland,  9  Moore,  403  ; 
2  Bing.  219. 

Chargee — Thamee.] — ^A  pilot  who  brings  a  ship 
from  Gi-avesend  to  the  entrance  of  the  Tilbury 
Docks,  and  thence  into  the  docks,  is  not  entitled 
under  the  order  in  council  of  May  17,  1882,  to 
the  special  charge  '*  for  removing  a  vessel  from 
moorings  into  a  dry  or  wet  dock,"  or  to  charge 
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any  sum  other  than  the  rate  from  Gravesend  to 
Northfleet.  The  Oan  Grant,  56  L.  J.,  Adm.  62 ;  12 
P.  D.  139  ;  67  L.  T.  124  ;  35  W.  R.  670  ;  6  Asp. 
M.  C.  144. 

LiabilitjofShipbrokers— Pilot  carried  to  Soa.] 

— The  ten  shillings  and  sixpence  per  day  to 
which  a  licensed  pilot,  taken,  without  his  consent, 
to  sea,  or  beyond  the  limits  of  his  pilotage  district, 
in  any  ship,  is  entitled  by  17  &  18  Vict,  c  104 
(The  Merchant  Shipping  Act,  1854),  s.  367,  are 
not  "  pilotage  dues  "  for  which  the  shipbrokers 
are  liable  under  s.  363.  Morteo  v.  Jvlian^  48 
L.  J.,  M.  C.  126  ;  4  C.  P.  D.  216 ;  41  L.  T.  71. 

PenaltieB — Suing  for.] — The  penalty  imposed 
by  6  Geo.  4,  c.  126,  s.  70,  might  be  sued  for  by  a 
common  informer.  Beilhy  v.  Scatty  7  M.  &  W. 
93  ;  10  L.  J.,  Ex.  149. 


Calculation  of.] — The  penalties  imposed 


by  52  Geo.  3,  c.  39,  s.  11,  on  ships  neglecting  to 
take  in  a  pilot  on  arriving  off  Dungeness,  were  to 
be  calculated  on  ships  bound  for  the  river,  not  on 
the  pilotage  due  from  Dungeness  to  the  Downs, 
but  on  that  which  would  be  due  on  the  ship^s 
arrival  at  her  ultimate  place  of  destination  in 
the  river.  Mackie  v.  Landon^  1  Marsh.  585  ;  6 
Taunt.  256. 


Acting  as  Pilot.] — T.  was  third  mate  of 


a  ship,  and  after  P.,  a  duly  licensed  pilot,  had 
offered  to  take  charge,  continued  to  act  as  pilot. 
T.  was  charged  under  s.  361  of  the  Merchant 
Shipping  Act,  1854 : — Held,  that  the  justices 
rightly  convicted  T.  without  regard  to  his  being 
or  not  being  mate  of  the  ship.  "  Turner  v.  Peat, 
53  J.  P.  230. 


Local   Act — ^Pilotage  FecB.]— Where   a 


public  local  act,  in  force  before  the  passing  of 
the  Merchant  Shipping  Act,  1854,  and  regulating 
a  port,  imposes  a  penalty  on  unauthorised  persons 
acting  as  pilots,  pilotage  is  compulsory.  Pilotage 
rates,  fixed  by  by-laws  made  by  trustees  under 
a  local  act,  and  under  the  Merchant  Shipping 
Act,  1854,  and  duly  sanctioned  by  her  majesty  in 
council,  may  be  sued  for  by  a  pilot  who  has 
rendered  services  as  such.  The  Merchant  Ship- 
ping Act  Amendment  Act,  1889  (52  &  53  Vict, 
c.  68),  is  retrospective,  as  it  declares  what  the 
meaning  of  the  principal  act  of  1854  always  has 
been,  and  by  it  the  word  "  ship "  in  the  act  of 
1854  includes  "foreign  ship."  Jones  v.  Bennett, 
63  L.  T.  705  ;  6  Asp.  M.  C.  596. 


lUitcr  Piloting  his  own  Ship.  ]— A  master 


or  part  owner  not  befng  a  pilot  may  not,  under 
3  Geo.  1,  c.  13,  pilot  his  own  ship  up  the  Thames. 
Xeiuler  v.  Blanchard,  W.  Bl.  690. 


Befusal  to  take  Pilot.] — For  a  commit- 


ment under  6  Geo.  4,  c.  125,  s.  70,  to  be  good  it 
must  appear  that  the  offer  by  the  pilot  to  take 
charge  of  the  ship  was  made  to  the  accused,  or  in 
his  presence.    Reg,  v.  Cfurney,  6  Dowl.  P.  C.  281. 

Sued  for  in  Admiralty— Kon-qualified  Pilots* 
Charge!.] — Pilotage  sued  for  in  admiralty  ;  how 
far  statutory  rates  applicable  to  non-qualified 
pilots.     The  XeUm,  6  C.  Rob.  217. 

A  pilot  may  sue  in  aclmiralty  for  his  services 
at  sea.     The  Bee,  2  Dods.  498. 

Proceedings  in  the  admiralty  of   the  cinque- 


ports  for  the  penalty  for  piloting  a  ship  in  the 
Thames  contrary  to  3  Geo.  1,  c.  13.  Declaration 
for  attachment  in  prohibition.  Pierce  v.  Hopper, 
1  Str.  249. 

2.  Duties,  Bights,  and  Liabilities. 

LiabiUty  of  PUot  of  King'c  Ship.]— Liability 
of  pilot  of  king's  ship.  See  Start  v.  Clements, 
post,  XX.  Collision,  3.  Liability. 

Action  againit  Pilot  for  Collieion— Venue.] — 

An  action  against  a  pilot  for  negligently  damag- 
ing another  ship  by  collision  need  not,  under 
6  Geo.  4,  c.  125,  s.  84,  be  brought  in  the  county 
where  the  cause  of  action  arises.  Lavoson  v. 
Butnlin,  9  C.  B.  54. 

Pilot  Getting  Under  Way  in  Improper 
Weather.] — ^A  pilot  who  took  a  heavy  steam- 
ship out  of  dock  and  down  the  Clyde  in  weather 
such  that  she  ought  not  to  have  left  the  dock, 
held  liable  in  damages  for  a  collision  that 
followed.  Burrell  v.  Me  Bray  ne,  Islay  {Owner 
of^  v.  Patienee,  22  Ct.  of  Sess.  Cas.  (4th  ser.)  224. 

Held,  that  taking  the  ship  to  sea  in  such 
weather  was  "  wilful  or  culpable  neglect  or  mis- 
management," within  the  above  act.  Ibid,  And 
see  The  StratJisj>&y  and  The  Islay,  XX.  COL- 
LISION ;  9,  COMPULSOBY  PILOTAGE. 

Jurisdiction  against — Court  of  Pauage.] — ^A 

ship,  by  compulsion  of  law,  in  charge  of  a  duly 
licensed  pilot  in  the  river  Mersey,  came  into 
collision  with  and  occasioned  damage  to  another 
vessel.  The  owners  of  the  damaged  vessel 
institutetl  an  admiralty  suit  in  the  court  of 
passage  against  the  pilot : — Held,  that  the  court 
of  passage  had  not  jurisdiction  to  entertain  the 
suit,  as  an  admiralty  suit.  The  Alessandria,  41 
L.  J.,  Adm.  94  ;  L.  B.  3  A.  &  E.  574  ;  27  L.  T. 
665  ;  1  Asp.  M.  C.  464. 

Of  Court  of  Admiralty.]— Semble,  that 

the  court  of  admiralty  has  not  jurisdiction  to 
entertain  such  a  suit.    Ih, 

There  is  no  admiralty  jurisdiction  to  entertain 
a  suit  against  a  pilot  who,  in  navigating  a  ship, 
has  caused  a  collision  between  that  ship  and 
another.    Ih, 


Of  County  Court.] — An  action  against  a 

pilot  for  collision  and  damage  caused  to  a  barque 
by  a  vessel  under  his  charge,  is  not  an  "admi- 
ralty cause,"  within  31  &  32  Vict.  c.  71,  and 
32  &  33  Vict.  c.  61,  which  confer  aflmiralty 
jurisdiction  upon  county  courts.  Flower  v. 
Bradh^,  44  L.  J.,  Ex.  1  ;  81  L.  T.  702  ;  23  W.  B. 
74  ;  2  Asp.  M.  C.  489. 

Joinder  of  Pilot  as  Befendant—Collicion.] 

— See  Tlie  Germanic,  post,  XX.  COLLISION,  13. 
Practice. 

CoUicion  with  Bock  Wall— LiabiUty  of 

Pilot  in  Admiralty.]— See  The  Zeta,  Mersey 
Bocks  and  Harbour  Trustees  v.  Turner,  post, 
XX.  Collision. 

Liability  of  Harbour  or  Pilotage  Authority  for 
Colliflion  oauced  by  Pilot.] — iSee  post,  tit.  Col- 
lision— Liability. 

Duties  of  Pilot  in  charge  of  a  Ship.] — See  post, 
XX.  Collision,  9.  Compulsory  Pilotage. 
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I^jiury  to  Pilot — ^Vot  Fellow-vemuit  of  Crow — 
XUMlity  of  Owners.] — There  is  no  implied  con- 
tract between  the  owners  of  a  ship  and  a  pilot 
whom  they  are  compelled  to  employ,  that  the 
pilot  shall  take  upon  himself  the  risk  of  injury 
from  the  negligence  of  the  shipowners*  servants : 
and  an  action  will  lie  by  the  pilot  against  the 
shipowners  for  injuries  caused  to  him  whilst 
acting  as  pilot  on  board  their  vessel,  by  the 
negligence  of  their  servants.  Smitfi  v.  Steele^ 
44  L.  J.,  Q.  B.  60 ;  L.  R.  10  Q.  B.  125  ;  32  L.  T. 
195  ;  23  W.  R.  388. 

And  where  a  pilot  went  on  board  a  vessel  in 
the  coarse  of  his  duty,  in  a  district  in  which 
pilotage  is  compulsory,  and  while  he  was  on 
board,  a  boat,  which  had  been  negligently  slung 
by  servants  of  the  shipowners,  fell  on  and  killecl 
him  : — Held,  that  his  widow  could  recover  in  an 
action  against  the  shipowners  brought  by  her,  as 
executrix,  under  Lorcl  Campbell's  Act.    lb. 

Additional  Bemnneration — BalTttgo.] — ^Where 
a  pilot  is  calleil  upon  to  perform  extraordinary 
service,  he  may  recover  additional  pilotage 
remuneration.  The  Genial  Palmar,  2  Hag.  Adm. 
176 ;  Thr  EntvrprUte,  2  Hag.  Adm.  178,  n.  And 
see  post,  XV  III.  Salvage. 

3.  Licences. 

Ideonoot— Bonowal.]~By  17  k  18  Vict.  c.  104, 
8.  374,  no  licence  granted  by  the  Trinity  house 
shall  continue  in  force  beyond  the  Hist  January 
next  ensuing  the  date  of  such  licence,  but  the 
same  may,  xipon  the  application  of  the  pilot 
holding  such  licence,  be  renewed  on  such  3l6t 
January  in  every  year,  or  any  subsequent  day  ; 
and  a  pilot's  licence  renewed  on  the  20ih 
January  is  within  the  intention  of  this  provision, 
so  as  to  be  in  operation  and  effect  in  the  May 
following,  y//^  Beta,  3  Moore,  P.  C.  (N.8.)  23  ; 
Br.  &  Lu8h.  328 ;  34  L.  J.,  Adm.  76 ;  12  L.  T.  1. 


Boftisal  to  DoliYor  up.]— Under  17  &  18 


Vict.  c.  104.  s.  352,  a  qualified  pilot  refusing  to 
deliver  up  his  licence  when  required  to  do  so  by 
the  pilotage  authority,  is  liable  to  a  ])enalty,  and 
cannot  defend  him.self  on  the  ground  that  the 
pilotage  authority  has  acted  capriciously  in 
requiring  the  delivery.  Henry  v.  Kewceutle 
Trinity  Hinute  Board,  8  El.  k  Bl.  723  ;  27  L.  J., 
M.  C.  57  ;  4  Jur.  (N.S.)  686  ;  6  W.  R.  232. 


Loith    Trinity    Houm— Limiti.]  ~  The 


Trinity  house  of  Leith  has  not  power  to  grant 
licences  to  pilots  within  the  jurisdiction  of  the 
Trinity  house  of  London,  and  therefoi-e  a  pilot  to 
whom  a  licence  has  been  granted  by  the  Trinity 
house  of  Leith  to  navigate  a  ship  along  the  east 
coast  of  England  to  Orfordness,  thence  to  the 
Nore,  and  vice  vers^  is  subject  to  a  penalty,  under 
5  Geo.  2,  c.  20,  s.  1.  Hossach  v.  Oray,  6  B.  &  S. 
598  ;  34  L.  J.,  M.  C.  209  ;  11  Jur.  (N.8.)  996  ;  12 
L.  T.  701  ;  13  W.  R.  859. 


Hull    Trinity    Honso  —  Authority    to 


Xieonoo.] — By  a  charter  of  Elizabeth  the  Trinity 
house  of  Hull  was  authorised  to  take  duties  "  in 
the  port  of  the  town  of  Kingston-upon-HuU, 
iuid  in  all  places  within  the  limits  and  liberties 
thereof,  that  is  to  say,  in  all  havens,  creeks,  and 
other  places  where  our  customer  of  Hull  by 
virtue  of  his  office  hath  any  authority  to  take 
any  custom;"  and  they  were  empowered  to 
exercise  jurisdiction  over  disputes  arising  within 


the  same  limits ;  and  to  forbid  any  mariner  of 
Hull  to  take  charge  as  pilot  of  any  ship  to  cross 
the  seas,  except  such  as  should  be  first  examined 
and  licensed  by  them ;  and  to  punish  any  person 
who  should  act  as  pilot  to  cross  the  seas  without 
their  licence.  The  limits  in  question  extended 
many  miles  up  the  Humber  and  river  Ouse. 
Ooole,  a  place  within  those  limits,  where  the 
customer  of  Hull  had  formerly  exercised  juris- 
diction, was  constituted  a  port  in  1828.  Till 
after  that  time  the  Trinity  house  had  never 
licensed  pilots  to  take  charge  of  vessels  upon 
the  Ouse,  or  the  Humber,  above  Hull  roads : — 
Held  that  the  ix)wer  given  by  the  chaiter  to 
license  in  all  places  where  the  customer  of  Hull 
had  authority  to  take  custom,  extended  over  all 
the  limits  within  which  the  customer  might  so 
act  at  the  time  when  the  charter  was  granted ; 
consequently,  that  Goole,  though  now  an  inde- 
pendent  port  as  to  customs,  was  still  subject  to 
the  charter,  in  resi)ect  of  the  licensing  of  pilots. 
Be'dby  v.  Rajtrr,  3  B.  &  Ad.  284. 

Held,  aLjo,  that  it  was  not  requisite,  by  the 
terms  of  the  charter,  that  every  licence  should 
be  for  crossing  the  seas ;  but  that  the  cor()oration 
might  grant  a  more  limited  licence,  as  from 
Goole  to  Hull  roads,    lb, 

Pilotago  Cortifloatof — Grant  of.]— The  master 
of  a  vessel  applied  for  a  certificate,  purporting 
to  enable  him  to  pilot  his  vessel  within  certain 
waters,  and  submitted  to  the  required  examina- 
tion. The  certificate  was  signed  and  sealed  by 
the  pilotage  authority,  and  was  lying  in  the 
office  to  be  called  for  by  the  master,  but  he  had 
not  applied  for  it,  and  was  ignorant  that  it  was 
ready  and  would  be  given  him  on  application : — 
Held,  that  the  certificate  was  not  granted  to  the 
master,  nor  possessed  by  him,  within  17  &  18 
Vict.  c.  104,  ss.  340,  353,  so  as  to  enable  him  to 
pilot  his  vessel  in  the  specified  waters.  The 
Killarney,  Lush.  202;  30  L.  J.,  Adm.  41;  5 
L.  T.  21. 

Evidence  by  a  clerk  from  the  Trinity  house 
that  the  Trinity  house  has,  from  a  peri<xl  prior 
to  the  Merchant  Shipping  Act,  1854,  been  in  the 
habit  of  licensing  {)ilot8  for  the  district  in  ques- 
tion, is  prima  facie  proof  of  their  authority. 
Tlie  Juno,  45  L.  J.,  Atlm.  105  ;  1  P.  D.  135  ;  34 
L.  T.  741  ;  24  W.  R.  902  ;  3  Asp.  M.  C.  217. 

Under  17  &  18  Vict.  c.  104,  s.  355,  the  board 
of  trade  can  issue  certificates  to  masters  or 
mates  of  ships  described  in  s.  354,  and  of  such 
ships  only.  The  Earl  of  Aftckland,  Lush.  387  ; 
15  Moore,  P.  C.  3o4  ;  6  L.  T.  558  ;  10  W.  R.  124 
— P.  C. 

A  pilotage  certificate  issued  to  a  master 
describing  a  ship  as  the  property  of  a  i)erBon, 
who  was  not  the  owner  either  at  the  time  of 
the  granting  of  the  certificate,  or  at  the  time  of 
a  collision  subsequently  occurring,  is  invalid  at 
the  time  of  that  collision.    lb. 


Befaial  of  Pilotage  Authority  to  Benew.] 


— A  pilotage  authority  has  an  absolute  discretion 
under  the  Merchant  {Shipping  Act,  1854,  s.  341, 
to  refuse  to  renew  a  pilotage  certificate  granted 
to  the  master  or  mate  of  a  ship  under  s.  340. 
Reg.  V.  Trinity  House,  35  W.  R.  835. 

Cinque  Port  Pilot — ^Bevooation  of  lioenoe-^ 
Powen  of  Trinity  House.] — The  Trinity  house, 
since  16  &  17  Vict.  c.  129,  nave  power  to  revoke 
the  licence  of  a  cinque  port  pilot  granted  by  the 
lord  warden,  under  6  Geo.  4,  c.  125,  for  a  proper 


147 


SHIPPING— Vni.  Sale  and  Transfer. 


148 


cause.  Nature  of  the  inquiry  and  hearing  to  be 
had  in  such  case  discussed.  Reg,  v.  Trinity 
Houie,  4  W.  R.  124. 

Butj  to  produce.] — See  Hammond  v.  Blake^ 
supra,  col.  142. 

4.  Duty  to  Employ. 

Compolfory  Pilotage.]— iS^  post,  XX.  Colli- 
sion, 9.  Compulsory  Pilotage. 

Duty  of  lUeter  to  employ  Pilot.] — It  is  the 
duty  of  a  master  arriving  off  a  strange  port  to 
do  his  best  to  procure  a  pilot :  but  if  he  cannot 
obtain  one,  the  insurance  is  not  therefore  void. 
Phillips  V.  Hendlam,  2  B.  &  Ad.  380 ;  9  L.  J. 
Co.S.)  K.  B.  238.  See  Law  v.  Hollinggwarth,  7 
Term  Rep.  160. 

A  captor  neglecting  to  take  a  pilot  into 
Guernsey,  whereby  the  prize  was  lost : — Held, 
liable  in  damages.  The  William.,  6  C.  Rob. 
316. 

A  captor  who  properly  places  his  prize  in 
charge  of  a  pilot  is  not  liable  for  her  loss.  The- 
Partsnwuth,  6  C.  Rob.  317,  n. 


VIII.  SALE  AND  TRANSFER. 

1.  Contract  for  sale,  147. 

2.  TitU. 

a.  By  bill  of  sale,  154. 
h.  In  other  Cases,  157. 

3.  Who  can  Sell, 

a.  Managing  owners,  158. 

h.  Part  owners,  159. 

c.  Attorney,  159. 

A.  Guardian  of  Infant,  160. 

e.  Sheriff,  160. 

/.  Master,  160. 

g.  Ratification  by  owner,  1 63. 

h.  Mortgagee — Sc^  IX.  Mortgage,  infra. 

4.  Sale  by  Admiralty  Gmrt,  164. 

5.  Liabilities  and  Bights  of  Purchaser^  165. 

6.  Commission,  167. 

1.  Contract  for  Sale. 

Written  Agreement  for— Keoesiity  of  Begii- 
tration,] — An  agreement  in  writing  to  transfer  a 
ship  does  not  require  to  be  registered  under  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict, 
c.  104),  s.  55,  nor  need  the  special  description  of 
the  ship  sold  rerjuired  by  that  section  to  be 
inserted  in  a  bill  of  sale  transferring  the  ship 
be  contained  in  such  agreement.  The  plaintiff 
agreed  in  writing  with  the  defendant  to  sell, 
and  the  defendant  agreed  to  purchase,  a  yacht 
belonging  to  the  plaintiff  for  the  sum  of  2,600/., 
whereof  the  plaintiff  was  the  registered  owner, 
on  condition  that  the  defendant  should  be  at 
liberty  to  rescind  the  said  agi-eement  should  the 
yacht  prove  unsound.  The  defendant  refused  to 
carry  out  his  part  of  the  agreement,  and  the 
plaintiff  brought  an  action  against  the  defendant 
for  specific  i)erfonnance,  or,  in  the  alternative, 
2,600/.,  and  for  damages  for  breach  of  contract. 
The  defendant  plca^led  that  the  agreement,  if 
any  was  made,  was  not  a  bill  of  sale,  nor  was  it 
registered,  nor  did  it  contain  a  sufficient  descrip- 
tion of  the  yacht,  as  required  by  the  Merchant 
Shipping  Act,  1854.  The  plaintiff  demurred  : — 
Held,  that  s.  55  of  the  Merchant  Shipping  Act, 
1854,  applies  to  the  actual  instrument  oy  which 


the  ship  is  to  be  transferred,  and  not  to  an 
agreement  to  transfer.  Batthyany  v.  Bouch^  50 
L.  J.,  Q.  B.  421  ;  44  L.  T.  177  ;  29  W.  R.  665 ; 
4  Asp.  M.  C.  380. 

An  unregistered  contract  for  the  sale  of  shares 
in  a  British  vessel  could  not  be  enforced  in 
equity  before  the  passing  of  the  25  &  26  Vict, 
c.  63,  s.  3.  Hughes  v.  Morris,  2  De  G.  M.  &  G. 
349  :  21  L.  J.,  Ch.  761  ;  16  Jur.  603,  infra.  S.  P., 
yrCalnwnt  v.  Rankin,  2  De  G.  M.  &  G.  403  ;  22 
L.  J.,  Ch.  554  ;  Literpool  Bonntgh  Bank  v. 
Turner,  2  De  G.  F.  &  J.  502  ;  30  L.  J.,  Ch.  379  ; 
7  Jur.  (N.8.)  160 ;  3  L.  T.  494 ;  9  W.  R.  292  : 
Boysan  v.  Gibson,  4  C.  B.  121  :  16  L.  J.,  C.  P. 
147.    And  see  III.  Registration,  supra. 

Ezeontory  Contract— Eeoital  of  Registry.] — 

An  action  would  not  lie  for  the  breach  of  an 
executory  contract  for  the  sale  or  transfer  of  & 
ship,  unless  the  contmct  contained  a  recital  of 
the  certificate  of  registry  pureuant  to  the  pre- 
vious statute,  8  &  9  Vict.  c.  89,  s.  34.  Duncan  v. 
Tindall  18  C.  B.  258  ;  22  L.  J.,  C.  P.  137 ;  17 
Jur.  347. 

Pasrment  of  Saniest.] — Trover  was  held  to  lie 
for  a  ship,  where,  \x\KHi  a  bargain  of  exchange, 
the  contract  and  delivery  were  fully  completetl 
by  the  pavment  of  earnest.  James  v.  Price, 
Lofft,  219. 

Illegal  Stipulation  in.] — A  stipulation,  in  a 
contract  for  the  purchase  of  a  shi})  made  with  a 
shipbuilder,  that  a  certificate  shall  be  delivered 
to  the  purchaser  by  the  builder,  for  the  puqxwe 
of  enabling  the  former  to  obtain  a  register  as 
owner,  under  3  Jc  4  Will.  4,  c,  55,  ss.  15,  25,. 
before  the  masts  were  on  boai-d,  and  before  the 
ship  was  in  a  sufficiently  forwanl  state  for  the 
measurement  required  to  be  made  by  that  act, 
did  not  render  such  contract  illegal.  Goss  v. 
Quinton,  3  Man.  k  G.  825  ;  4  Scott  (N.R.)  471  ; 
12L.  J.,  C.  P.  173;  7  Jur.  901. 

Irregalar — ^Bffeet  of,  againit  Wrongdoer.] — 

The  plaintiff  bought  and  (mid  for  a  ship  stranded 
on  the  English  coast,  but  the  transfer  was  not 
regular ;  he  tried  to  save  her.  but  she  went  to 
pieces  ;  the  defendant  possessed  himself  of  parts 
of  the  wreck  which  drifted  on  his  farm  : — Held, 
that  the  plaintiff's  possession  enabled  him  to 
recover  them  in  trover.  Sutton  v.  Buck,  2 
Taunt.  302  ;  11  R.  R.  585. 

Parol  Svidenee  to  show  Alteration.] — E.,  as. 

agent  to  H.,  agreed  to  sell  a  ship  to  S.,  and  a 
written  contract  was  signed  by  S.  The  contract 
was  forwarded  to  H.,  who  made  an  alteration 
therein,  and  returned  it  to  E.,  who  thereupon 
produced  the  written  contract,  as  altered  by  H., 
to  S.,  who  assented,  without  resigning  the  con- 
tract : — Held,  that  parol  evidence  was  admissible 
to  shew  that  S.  assented,  without  re-signing,  to 
the  alteration  made  by  H.  in  the  contract  after 
S.  had  aifixe<l  his  signature.  Stewart  v.  Eddowes, 
and  Hudson  v.  Stewirt,  43  L.  J.,  C.  P.  204  ; 
L.  R.  9  C.  P.  311  :  30  L.  T.  333  ;  22  W.  R.  634. 


by  Svidenee  of  prior  Contraet] — An 
agreement  for  the  sale  of  a  ship  and  kintlage 
will  not  be  varied  or  controlled  by  a  prior  con- 
tract for  the  purcha.se  of  the  latter  only.  Lano' 
V.  Keale,  2  Stark.  105. 

Warranty  by  inbieqnent  Bill  of  Sale.] — A 
contract   by  parol,  or   by  letter,  having  oeea 
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entered  into  for  the  sale  of  a  ship,  with  a  war- 
ranty, a  subseqaent  bill  of  sale,  not  containing 
any  contract  of  wurranty,  does  not  necessarily 
destroy  the  previous  warranty,  supposing  there 
is  no  evidence  that  the  parties  did  not  intend 
that  it  should  continue.  Stuchey  v.  Bailey^  3 
F.  &  F.  1. 

XziBtanee  of  Sulijeet-ICatter— Implied  War- 
raatj.] — By  a  deeci-poll,  A.  sold  to  B.  a  ship, 
with  its  masts,  tackle  and  appurtenances,  and 
covenanted  that  he  had  good  right,  full  power, 
and  lawful  authority  to  grant,  bargain,  sell, 
assign  and  set  over  the  premises  : — Held,  that 
this  was  a  covenant  that  the  subject-matter  of 
the  transfer  existed  in  the  character  of  a  ship,  at 
the  date  of  the  deed  ;  and  if  it  was  physically 
destroyefl,  or  had  ceased  to  answer  the  designa- 
tion of  a  ship,  the  covenant  was  broken.  Barr 
V.  Glhgan,  3  M.  &  W.  390 ;  7  L.  J.,  Ex.  124. 

Condition  prooedent  — '*81iip  now  at  Ban- 
goon."] — In  an  action  by  the  vendors  against 
their  vendees  for  refusal  to  accept,  evidence  was 
given  to  shew  the  circumstances  under  which 
the  contract  was  made,  and  that  it  was  of  vital 
importance  that  the  vessel  should  be  in  the  port 
named  at  the  time  of  making  the  contract.  The 
jury  found  that  the  condition.  "  ship  now  at 
Rangoon,''  had  not  been  fulfilled,  and  that  it 
was  a  condition  absolutely  vital : — Held,  that  it 
was  rightly  left  to  the  jury  to  say  under  what 
circumstances  the  contract  was  made,  and  that 
the  words  "  ship  now  at  Rangoon ''  amounted  to 
a  warranty  justifying  the  defendants  in  saying 
that  there  had  been  a  failure  of  performance  of 
a  condition  precedent,  and  in  refusing  to  carry 
out  the  contract.  OppenhHm  v.  Fraser^  34  L.  T. 
524  ;  3  Asp.  M.  C.  146. 

Held,  also,  that  the  finding  of  the  jury  was 
rightly  taken  as  an  element  in  enabling  the 
court  to  say  that  the  words  amounted  to  a  con- 
dition precedent.    Ih. 

Bomoring  Ship  after  Contract  for  Sale.] — 
A  shipowner  of  Hamburg  made,  at  Hamburg, 
an  agreement  with  a  domiciled  Englishman  for 
the  sale  to  the  Englishman  of  a  Hamburg  ship 
whenever  she  might  return  from  the  voyage  on 
which  she  then  was.  The  ship  returned,  and 
was  by  the  owner  ordered  to  proceed  to  Sunder- 
land. The  master  of  the  ship,  who  was  authorised 
by  the  shipowner  to  act  as  his  agent  in  the  sale, 
refused  to  deliver  the  ship  except  on  certain 
terms.  The  purchaser  filed  a  bill  against  the 
owner  and  the  master  for  specific  performances. 
He  obtained  leave  to  substitute  service  on  the 
master  for  the  owner,  and  moved  for  an  injunc- 
tion to  restrain  the  defendants  from  removing 
the  ship  out  of  the  jurisdiction  : — Held,  that  the 
court  had  jurisdiction  to  restrain  the  defendants 
from  removing  the  ship,  and  injunction  granted. 
HaH  V.  Herwig,  42  L.  J.,  Ch.  457  ;  L.  R.  8  Ch. 
860  ;  29  L.  T.  47;  21 W.  R.  663;  2  Asp. M.  C.  63. 

Sale  with  all  Fanlte— ]Cierepresentation.J-— 
Contract  for  sale  of  ship  "  with  all  faults."  The 
vendors  before  signing  the  contract  had  shewn 
the  purchaser  an  inventory  or  advertisement 
circulated  at  her  previous  sale  to  tbem,  which 
was  misleading  as  to  her  condition  and  value : — 
Held,  that  the  parties  were  bound  by  the  signed 
contract,  and  that  no  action  for  deceit  woukl  lie 
upon  the  representation.  Pickering  v.  Dmnton, 
4  Taunt,  779. 


Aotion  on  Bond  for  Qniet  Potaof  lion.] — Action 
upon  bond  by  vendor  for  quiet  enjoyment  of  a  ship 
sold  ;  breach  alleged,  that  the  purchaser  was  sued 
for  Imllast  supplied  to  the  ship  before  the  sale: — 
Held,  that  the  plaintiff  not  having  shewn  that 
the  ballast  was  in  the  ship  at  her  sale,  he  could 
not  recover.    Kynter'a  Case,  Leon,  part  1,  46. 

Sale  when  War  imminent.]-  -The  sale  of  a 

ship  absolutely  and  bon&  fide  by  an  enemy  to  a 

!  neutral  when  war  is  imminent,  is  not  illegal. 

Tlie  Ariel^  Sorensen  v.  The  Queen^  1 1  Moore,  P.  C. 

119. 

Transfer  after  Capture.] — A  tmnsfer  by  the 
captor  of  a  shi{)  before  condemnation  is  valid  if 
I  the  ship  be  afterwards  condemned.    Morrmtgh 
V.  Corny ers^  1  Wi Is.  211. 

Sale  of  Ship  and  all  belonging  to  her — 
Chronometer  on  Shore.] — A  ship  ready  to  sail 
was  sold  with  all  belonging  to  her  on  board  and 
on  shore  : — Held,  that  a  chronometer  on  shore 
with  an  optician  for  regulation  by  him,  and 
previously  used  in  the  ship,  was  included  in  the 
sale.  Ar-mxtrong  v,  M^Gregor^  2  Ct.  of  Sess.  Ca. 
(4th  ser.)  839. 

Speoiilc  Performanee.] — On  a  sale  by  auction 
of  shares  in  a  ship,  part  of  a  bankrupt's  estate, 
one  of  the  conditions  was,  that  the  purchase- 
money  should  be  paid  tu  the  solicitor  of  the 
assignees  on  or  before  a  certain  day,  when  the 
purchase  was  to  be  completed,  and  the  purchaser 
to  have  possession,  and  a  bill  of  sale ;  the  pur- 
chaser» paid  part  of  the  purchase-money  to  the 
solicitor  before  the  day  appointed  for  the  com- 
pletion of  the  purchase,  and  -had  possession,  but 
not  a  biU  of  sale  : — Held,  that  the  payment,  and 
the  execution  of  the  bill  of  sale,  ought,  in 
pursuance  of  the  condition,  to  have  been  con- 
temporaneous ;  that  the  assignees,  not  having 
received  the  money  from  the  solicitor,  or  executed 
the  bill  of  sale,  would  not  be  restrained  from 
taking  proceedings  to  recover  possession  of  the 
ship  ;  and  that  the  purchaser  was  not  entitled 
to  a  decree  for  specific  performance  of  the  con- 
tract, by  the  execution  of  the  bill  of  sale  by  the 
assignees,  upon  payment  to  them  of  the  balance 
of  the  purchase  monev.  Hnghen  v.  MorriiSy  2 
De  G.  M.  &  G.  349  ;  21  L.  J.,  Ch.  761  ;  16  Jar. 
603— L.JJ.    Affirming  9  Hare,  636. 

Bankrnptoy  Joriadietion.] — No  jurisdiction  in 
bankruptcy  to  compel  bankrupt  to  perfect  bill  of 
sale  of  a  ship.  Stewart^  Ex  partCy  1  Glyn.  &  J. 
344. 

Breach  of  Contract  to  Sell.] — B.  contracted  to 
purchase  a  barge  of  H.,  the  purchase-money  to 
be  paid  by  instalments.  Part  of  the  money  so 
to  be  paid  was  paid,  and  H.  gave  notice  to  B. 
that  he  had  sold  the  barge  to  another  person,  and 
he  must  give  it  up,  and  gave  a  formal  notice  to 
that  effect.  On  petition  under  the  Merchant 
Shipping  Act,  1854,  s.  65,  to  restrain  the  dealing 
with  the  barge  until  a  day  specified,  order  made 
on  the  terms  of  bringing  the  arreai-s  of  instal- 
ments into  court,  and  giving  security  for  the 
completion  of  the  contract.  Baker,  Ex  parte, 
18  L.  T.  313. 

Failnre  of  Concideration.] — The  owner  of  a 
ship  proposes  to  his  agent,  to  whom  he  was 
indebted  on  account,  to  transfer  the  ship  to  him, 
provided  the  agent  would  answer  the  owner's 
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<lraft  for  re{)airs,  in  respect  of  which  the  owner 
was  indebted  to  a  third  party  not  named.  The 
ship  was,  in  pursuance  of  this  proposal,  trans- 
ferred to  the  agent,  and  the  vendor  afterwards 
became  bankrupt,  without  having  drawn  on  the 
purchaser,  and  without  any  communication  of 
the  terms  of  the  purchase  having  been  made  to 
the  creditor  to  whom  the  vendor  was  indebted 
for  therepairs.  There  is  no  consideration  between 
the  purchaser  and  the  vendor's  creditor  to  entitle 
the  latter  to  recover  from  the  purchaser  the 
amount  of  the  repairs.  RtUtenhury  v.  Fenton^ 
3  Myl.  &  K.  605  ;  3  L.  J.,  Ch.  203. 

Order  and  DispoBitioii.]— Ship  at  sea,  policy, 
and  cargo  assigned  to  S.  as  security  for  an 
advance.  On  the  ship's  arrival,  S.  failed  to  take 
possession  or  do  anything  to  show  that  the 
j)roperty  had  been  transferred  to  him : — Held, 
that  the  ship  and  cargo  passed  to  the  assignees 
in  bankruptcy  of  the  transferor,  as  being  in  his 
order  and  disposition.  Mair  v.  Glennie,  4  M.  &  iS. 
240  ;  16  R.  R.  445. 

The  owner  of  the  major  part  of  a  vessel  in  port 
mortgaged  his  share  and  transferred  the  biU  of 
»&le  to  the  mortgagees.  The  mortgagees  did  not 
take  possession,  but  suffered  the  mortgagor  and 
the  other  part  owners  to  manage  her.  The  mort- 
gagor having  become  bankrupt : — Held,  that  his 
share  passed  to  the  assignees  under  21  Jac.  1, 
c.  19.    Hall  V.  Gurnty,  3  Dougl.  356. 

Assignment  of  a  ship  at  sea  for  a  valuable 
consideration  may  be  good  against  assignees  of 
bankrupts,  though  no  possession  is  taken  thereof  : 
aliter,  as  to  a  Thames  passenger  boat.  Bourne  v. 
Dodsun,  1  Atk.  154.    See  alto  col.  168. 

Kisstatement  in  Claai  Certificate  iiened  by 
Xloyd'i  Committee— Action  by  Pnrehafer  of 
Bhip.] — Lloyd's  committee  had  furnished  the 
owner  of  a  sailing  yacht  with  a  certificate  which 
classed  the  yacht  as  A  1  for  eleven  years.  After 
the  owner  had  sold  the  yacht  to  the  plaintiff  it 
was  discovered  that  she  was  not  entitled  to  this 
classification.  The  plaintiff  brought  an  action 
for  damages  against  the  committee  upon  the 
^ound  that  owing  to  the  repi-esentation  in  the 
certificate  he  had  given  more  for  the  yacht  than 
she  was  worth  :— Held,  that  the  plaintiff  hwd  no 
cause  of  action,  lliiodon  v.  Tindall,  60  L.  J.,  Q.B. 
526 ;  66  L.  T.  343  ;  40  W.  R.  141  ;  7  Asp.  M.  C. 
6. 

Pnblio  Policy— Bale  Void.]— A  sale  by  part 
owners  of  some  of  their  shares  upon  the  terms 
that  the  purchaser  shall  be  master  of  the  ship 
and  the  vendors,  who  retained  four-sixteenths  of 
the  ship,  managing  owners,  held  void,  on  grounds 
of  public  policy.  Card  v.  Hope,,  2  B.  &  C.  661  : 
4  D.  &.R.  164  ;  2  L.  J.  (0.8.)  K.  B.  96  ;  26  R.  R: 
503. 

Liability  on  Billi  for  Price  of  Ship.]— R.  cou- 
ti*acted  with  a  company  for  the  sale  to  the 
company  of  two  ships  to  be  sent  by  him  to  the 
Danube,  and  to  be  equipped  by  him  for  the 
voyage.  The  plaintiffs,  on  behalf  of  the  com- 
pany, agreed  to  give  their  bills  for  part  of  the 
])urcha8e-money,  R.  undertaking  that  they  should 
not  be  called  upon  to  pay  more  than  a  specified 
part  of  the  amount  of  the  bills,  and  that  not 
before  a  time  named.  The  rest  of  the  purchase- 
money  was  to  be  secured  by  mortgage  of  the 
ships  to  R.  No  transfer  to  the  company  and  no 
mortgage  to  R.  was  executed.    R.  then  sent  the 


ships  upon  a  voyage  not  to  the  Danube  with  a 
contraband  cargo,  rendering  them  liable  to 
seizure  and  confiscation.  He  also  mortgaged 
the  ships,  and  indorsed  over  bills  of  exchange 
given  for  the  mortgage  money,  all  without  the 
knowledge  of  the  company  : — Held,  that  the 
plaintiffs  were  entitled  to  be  relieved  from  their 
liability  upon  the  bills  given  to  R.  in  resi)ect  of 
the  purchase-money,  the  agreement  for  sale  by 
R.  to  the  company  being  no  longer  enforceable 
by  R.  Bvrke  v.  Rogerson^  12  Jur.  (N.8.)  635 ; 
14  L.  T.  780— L.JJ. 

Kon-pa3rment  of  Pnrchace-money.] — ^When  the 
vendor  of  a  share  in  a  ship  has  executed  the  bill 
of  sale,  and  a  receipt  for  the  purchase-money, 
without  its  being  in  fact  paid,  a  court  of  equity 
will  give  relief  as  well  as  discovery.  Byte  v. 
Haggle,  1  Jac.  &  Walk.  334. 

An  agreement  was  entered  into  for  the  sale 
of  a  ship  to  A.  and  B.  (one-third  to  A.  and 
two-thirds  to  B.),  at  the  price  of  750/. ;  and,  if 
default  should  bie  made  by  the  purchasers,  for 
the  resale  of  the  ship,  the  deficiency,  if  any, 
upon  the  resale  to  be  made  good  by  the  default- 
iuyr  purchasers.  Possession  of  the  ship  was 
delivered  to  the  purchasers  by  the  vendors,  who 
received  250/.  from  A.,  and  two  bills  of  exchange, 
drawn  by  them,  and  accepted  by  A.  for  the 
remaining  500/.  In  the  bills  of  sale,  by  which 
the  agreement  was  carried  into  effect,  the  pur- 
chase-money for  the  one-third  and  two-thirds  of 
the  ship  was  expressed  to  have  been  paid  by  A. 
and  B.  respectively.  The  acceptances  of  A.  were 
dishonoui'ed  and  he  became  banknipt.  On  a  bill 
filed  by  the  vendors,  who  had  become  entitled  to 
the  whole  interest  in  the  purchase-money,  against 
B.,  who  ha<l  become  the  sole  owner  of  the  ship 
by  purchase  from  A.'s  assignee,  praying  specific 
performance  of  the  agreement  by  B.,  or  that  the 
ship  might  be  sold,  and  the  proceeds  applied  in 
payment,  the  court  held  that  it  had  jurisdiction, 
and  decreed  an  account  and  ])ayment  of  the 
unpaid  purchase-money  by  B.,  or  a  resale  of  the 
shi{),  in  default  of  payment  in  a  limited  time. 
Lynn  v.  Clutters,  2  Keen,  521. 

Ho  Lien  for  Purcliace-money.] — There  is  no 
lien  on  the  ship  for  purchase-money  unpaid,  or 
for  other  interest  in  her.  Walton,  v.  Butler^  29 
Beav.  428. 

Breach  of  Contract  to  Bell— Damages.] — The 

vendor  of  a  ship  covenanted  with  the  purchaser 
that  he  had  power  to  sell  her.  She  had  been 
bottomried,  and  was  arrested  and  sold  by  the 
admiralty  couH  at  the  suit  of  the  lender  on 
bottomry  : — Held,  that  the  vendor  was  liable  in 
damages.  Discussion  of  the  policy  and  law  of 
hypothecation.  Meretone  v.  Gibbons,  S  Term 
Rep.  267. 

Contract  by  Purchaiing  Company  to  allot 
Sharec  to  Builder— Payment  in  Cuh.]  — Ship- 
builders contracted  with  a  company  to  build  for 
the  company  a  vessel,  to  be  paid  for  as  to  one- 
tenth  in  shares  of  the  company  at  par  on  delivery 
of  the  ship,  and  as  to  the  rest  in  cash  by  instal- 
ments. The  shipbuilders  afterwards  objected  to 
take  any  j>art  of  the  price  in  shares,  and  no 
shares  were  allotted  to  them  until  three  years 
after  the  ship  was  delivered,  when  the  company 
was  about  to  oe  wound  up  : — Held,  that  the  ship- 
buildera  having  insisted  upon  payment  in  cash 
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from  the  time  of  delivery  of  the  ship,  the  com-  j 
pany  was  not  bound  to  allot  them  shares  at  that 
time,  and  were  not  liable  to  the  shipbuilders  in 
an  action  for  breach  of  the  contract  to  allot  the 
shares.  McMillan  v.  Liverpool  and  Texas  Steam- 
ship Co.,  38  L.  T.  288  ;  3  Asp.  M.  C.  579. 

Vonpayment  of  PnrohMe-money — Mortgage 
for  MeiiTing — Liability  of  Purehaaen  of  Mort- 
gaged Property — Sale  of  Ship  reeeinded.] — 
An  agreement  recited  that  A.  was  desirous  of 
purchasing,  and  B.  of  selling  to  A.,  the  half  of 
a  schooner  for  200/.,  and  that  B.  had  agreed  to 
lend  A.  370/.,  on  having  the  repayment  and  the 
interest  secui-ed  by  a  mortgage  of  a  rent-charge 
to  which  A.  was  entitled,  and  of  the  dividends  of 
certain  stock,  and  by  a  policy  of  insurance  and 
two  houses  ;  and  B.  agreed  to  dispose  of  the 
schooner  to  A.,  and  to  execute  the  necessary  deed 
for  that  purpose,  the  200/.  purchase-money  of  the 
schooner  to  be  part  of  the  370/.,  for  which  the 
mortgage  was  to  be  given  by  A.,  and  that  A. 
should  execute  a  mortgage  of  the  schooner  to  B. 
as  a  further  security  for  the  370/.,  which  A.  was 
to  pay  back  by  annual  instalments  of  50/.,  until 
the  principal  and  interest  should  be  paid;  and  if 

A.  neglected  to  pay  off  all  or  any  of  the  instal- 
ments, with  interest,  B.  should  have  power  and 
authority  to  call  in  the  370/.,  or  so  much  as 
should  be  then  due.  The  schooner  proved  unsea- 
worthy,  and  was  by  mutual  consent  returned  to 

B.  A-  afterwards  assigned  the  other  property 
comprised  in  the  agreement  to  C,  who  hatl 
notice  of  the  agreement : — Held,  that  a  suit 
could  be  maintained  against  C.  for  an  account 
of  the  sum  due  on  toot  of  the  170/.  actually 
advanced,  and  for  a  sale,  although  the  agreement 
quoad  the  schooner  had  been  rescinded.  Murphy 
V.  Moirrehead,  16  Ir.  Ch.  R.  454. 

Held,  secondly,  that  the  return  of  the  schooner 
to  B.  was  not  to  be  considered  as  a  payment  of 
instalments.    Ih, 

Bight  to  Freight  earned  after  Sale.] — Where 
ship  sailed  in  ballast  from  L.  to  J.,  and  was  sold 
on  her  voyage  there,  and  afterwards  sailed  from 
J.  to  L.  with  cargo,  on  contract  with  owners  of 
ship-  at  time  of  sailing ;  the  creditors  of  the 
former  OH'ners  have  no  lien  on  freight  due  in 
respect  of  voyage  from  J.  HUl^  Ex  parte^  1 
Madd.  61. 

Sale  in  Contemplation  of  War.] — A  ship  sold 
in  contemplation  of  war  by  an  enemy  to  his  son, 
a  neutral,  and  paid  for  only  in  part,  condemned 
bv  prize  court  as  enemy's  property.  Tlie  Baltira, 
1 'Spink's  Prize  Cases,  264. 

Delivery — Ship  rank.] — After  a  ship  was 
launched  and  the  last  instalment  of  her  price 
paid  and  her  certificate  handed  to  the  purchasers. 
whose  captain  was  in  charge  of  her,  she  was 
blown  from  her  moonngs  and  sunk  : — Held,  that 
d^ivery  had  been  made,  and  that  the  ship  was 
at  the  risk  of  the  purchasers.  Brewer  v.  Duncan^ 
20  Ct.  of  Sess.  Cas.  (4th  ser.)  230. 

Offer  to  bny  Shares  of  Co-owneri — Aoeeptance 
by  One,  Beftuial  by  the  Other.] — See  A^iderson 
V.  SlllarSj  ante,  col.  49. 

Sale  of  Ship  to  be  bnilt  and  delivered 
Abroad — Ship  loet— Beeovery  of  Advanoee.]-— 
Henckell,  Du  BuUson  ^  Co,  v.  Swan  ^  Co.y 
ante,  col.  14. 


Broker'!  Conunifiion  on  Ship  to  be  bnilt — 
Beeovery  by  Pnrohafer.] — XeiUon.  v.  Skinner y 
XXV.  Shipbbokebs  and  Agents. 

Ship's  Stores  —  Appurtenances.] — A  ship's- 
husband,  who  was  a  part  owner,  bought  his- 
co-owner's  share  in  the  ship  shortly  after  her 
return  from  a  voyage.  In  an  action  by  the 
seller  against  him  for  an  account  of  the  last 
voyage  : — Held,  that  stoi"es  laid  in  for  the  voyage 
to  be  performed  after  the  date  of  the  sale  were 
not  appurtenances  of  the  ship  and  must  be  paid 
for  by  the  buyer.  Robertson  v.  BenniJttoun^  3 
Ct.  of  Sess.  Cas.  (3rd  ser.)  829. 

2.  Title. 
a.  By  Bill  of  Sale. 

Kode  of  Transfer  by.J—Under  the  Y7  &.  18 
Vict.  c.  104,  sales  of  ships  can  only  be  made  itt< 
the  manner  prescribed  by  the  statute.  Liverpool 
Borough  Bank  v.  Turner ^  1  Johns.  &  H.  159  ; 
29  L.  J.,  Ch.  827  ;  6  Jur.  (N.s.)  935  ;  8  W.  R. 
730.  Affirmed,  2  De  G.  F.  &  J.  502  :  30  L.  J.,. 
Ch.  379  ;  7  Jur.  (N.s.)  150  ;  3  L.  T.  494  ;  9  W.  R. 
292. 

A  mere  literal  deviation  from  the  form  of  con- 
veyance of  a  ship  prescribed  will  not  render  it 
voiil.     Taylor  v.  Kinloch^  1  Stark.  176. 

Notwithstanding  the  26  Geo.  3,  c.  60,  s.  17, 
enacted  that  a  bill  of  sale  of  a  ship  should  be 
absolutely  void,  unless  the  certificate  of  the 
registry  was  truly  and  accurately  inserted  therein, 
a  mere  clerical  mistake  would  not  vitiate  it. 
Rolleston  v.  SmWi^  4  Term  Rep.  161. 

A  bill  of  sale  of  a  ship  is  not  void,  although  it 
omits  to  set  forth  the  true  consideration,  and  is 
not  stamped  with  an  ad  valorem  stamp  ;  but  the 
parties  thereto  are  liable  to  a  penalty.  RuHnson 
v.  Macdonnell,  5  M.  &  S.  228  ;  2  B.  &  Aid.  134, 
infra. 

A  bill  of  sale  made  to  a  trustee  for  the  benefit 
of  underwriters,  whose  names  are  not  stated,  is 
not  primcL  facie  void,  because  contrary  to  the 
register  acts.  Heath  v.  Hubbard,  4  East,  110; 
4  Esp.  205. 

Where  a  bill  of  sale,  though  executetl  by  the 
person  named  for  that  purpose  by  the  plaintiff, 
the  then  owner  of  the  ship,  aud  purporting  in  all 
other  respects  to  be  made  in  conformity  with  the 
certificate  of  sale,  was,  in  fact,  made  for  less  than 
the  minimum  price  specified  in  the  certificate, 
and  the  ship  was  registered  in  the  name  of  the 
purchaser  as  sole  owner: — Held,  that  the  registry 
was  void ;  and  the  ship  having  been  sold  by 
arrangement  pending  a  suit  that  the  plaintiff 
was  entitled  to  the  net  proceeds  of  the  sale. 
Orr  V.  Dickinson,  infra. 

When  Keoessary.] — A  vessel  which  had  been 
registered,  was  by  the  owners  used  for  the  space 
of  four  years  as  a  mere  coaling  hulk  and  work' 
shop,  moored  at  one  of  their  coaling  stations ; 
she  was  then  transferred  by  them,  under  an 
agreement  in  writing,  to  a  company  to  which 
the  owners  transferred  their  business.  She  was 
described  in  the  agreement,  and  also  in  an 
invoice  delivered,  as  a  coal  hulk: — Held,  as  a 
matter  of  fact,  that  under  the  circumstances  of 
the  case  she  was  not  a  ship,  at  any  rate  as  between 
the  parties,  so  as  to  be  byl7&18  Vict.  c.  104, 
s.  53,  transferable  only  by  bill  of  sale,  and 
therefore  that  the  property  in  her  passed  to  the 
company.      European   and   Australian   Royal 
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Mail  Co.  V.  P.  ^*  O.  Steam  Xarigation  Co,^ 
12  Jur.  (N.8.)  909  ;  14  L.  T.  704  ;  U  W.  R.  843. 

Vesting  of  the  Property.] — The  property  of  a 
ship  vests  in  the  purchaser,  instantly  apon  the 
execution  of  the  bill  of  sale.  Huhhard  v.  John- 
sUiruf,  3  Taunt.  177. 

The  non-registration  of  a  ship,  required  by 
8  &  9  Vict.  c.  89,  88. 37,  38,  by  the  first  purchaser, 
did  not  affect  the  title  of  a  subsequent  bon&  fide 
purchaser.  The  Au^tralia^  13  Moore,  P.  C.  132 ; 
Swabey,  480  ;  7  W.  R.  718. 

Under  17  &  18  Vict.  c.  104,  s.  79,  the  registry 
of  a  bill  of  sale,  which,  though  purporting  to  be 
valid,  so  that  the  registrar  has  no  alternative 
but  to  register  it,  is  in  fact  invalid,  gives  no  title, 
even  at  law,  to  the  person  thereby  registered  as 
sole  owner  of  the  ship.  Orr  v.  Dickinson,  John- 
son, 1  ;  28  L.  J.,  Ch.  516  ;  5  Jur.  (N.8.)  672. 

The  property  in  a  ship  passes,  as  between  the 
vendor  and  his  assignees  and  the  vendee,  by  a 
bill  of  sale,  although  the  transfer  is  not  registered 
pursuant  to  the  Merchant  Shipping  Act,  1854. 
Stapleton  v.  Haymen,  2  H.  &  C.  918  ;  33  L.  J., 
Ex.  170 ;  10  Jur.  (N.8.)  497 ;  9  L.  T.  655  ;  12 
W.  R.  317. 

The  duty  to  register  a  transfer  of  ownership 
rests  with  the  vendee  ;  the  bill  of  sale  entirely 
■divests  the  title  of  the  vendor ;  immediately  on 
the  execution  of  the  bill  of  sale  the  vendor 
becomes  entitled  to  all  the  benefits  of  owner- 
ship, and  he  takes  with  them  all  the  concurrent 
liabilities.  The  Spirit  of  the  Ocean,  34  L.  J.,  Adm. 
74  ;  12  L.  T.  239. 

Vesting  of  Property—Sequeitration  against 
Beller  whilst  registered  as  Owner.] — Under 
17  &  18  Vict.  c.  120,  17  &  18  Vict.  c.  104,  and 
25  &  26  Vict.  c.  6,  s.  3,  a  bill  of  sale  followed  by 
possession  vests  the  ship  in  the  purchaser,  and 
his  property  is  not  affected  by  subsequent  seques- 
tration of  the  seller  whilst  still  registered  as 
owner.  Watson  v.  Duncan,  6  Ct.  of  Sess.  Cas. 
(4th  ser.)  1247. 

WhAt  passes  by.] — A  bill  of  sale  of  a  whaler 
absent  on  a  fishing  adventure,  together  with  all 
masts,  &c.,  boats,  oars,  and  appurtenances,  does 
not  pass  the  cargo  of  oil,  &c.,  acquired  during 
the  adventure.  Langton  v.  Horton,  5  Beav.  9  ; 
11  L.  J.,  Ch.  233  ;  6  Jur.  357,  594. 

Assignment  of  Future  Earnings  of  Ship.] — An 

assignment  of  freight  and  earnings  of  a  ship 
held  not  to  include  earnings  not  in  existence, 
actual  or  potential.  Robinson  v.  Macdimnell,  5 
M.  &  S.  228  ;  2  B.  &  Aid.  134,  supra,  col.  154. 

Future  earnings  of  a  ship  held  assignable  in 
equity.  The  Warre,  In  re,  8  Price,  269.  S.  P., 
Ilovghton,  Ex  parte,  17  Ves.  251 ;  1  Rose,  177  ; 
11  R.  R.  73.  Speldt  v.  Lechmere,  13  Ves.  588  ; 
Mestarr  v.  Gillespie,  11  Ves.  621  ;  8  K  R.  261 
(though  the  ship  not  transferred  in  the  registry). 

Purchase  by  an  Infant.] — A  transfer  of  a 
vessel  by  a  bill  of  sale,  under  17  &  18  Vict.  c.  104. 
s.  55,  to  a  bona  fide  purchaser  for  value,  vests 
the  property  in  such  vessel  in  the  transferee 
from  the  moment  of  its  execution,  and  gives  him 
a  good  title  against  the  assignees  of  his  vemlor 
for  seizing  and  selling  the  vessel  under  the  bank- 
ruptcy of  the  latter,  although,  until  registration 
of  the  transfer,  the  transferee  could  not  have 
transferred  the  vessel  to  a  purchaser  from  him- 
self.   Stapleton  v.  Haymen,  2  H.  &  C.  918 ;  33 


L.  J.,  Ex.  170  ;  10  Jur.  (N.8.)  497  ;  9  L.  T.  655  ; 
12  W.  R.  317. 

On  a  purchase  of  a  vessel  by  a  person  under 
twenty-one,  the  vendor  becomes  a  trustee  in 
equity  for  the  purchaser,  until  the  latter,  on 
coming  of  age,  is  enabled  to  make  the  declara- 
tion of  ownership  required  by  17  &  18  Vict, 
c.  104,  s.  38,  previously  to  registering  the  vessel 
in  his  own  name  ;  and  s.  3  of  the  25  &  26  Vict, 
c.  63,  expressly  recognises  and  gives  effect  to 
such  an  equitable  right,  and  enables  it  to  be 
enforced.    lb. 

Assignment — Bnmb  Barge — Bill  of  Sale.] — 
A  damb  barge,  propelled  by  oars,  plying  on  the 
river  Thames  and  carrying  goods,  wares  and 
merchandise  (without  passengers)  is  a  vessel 
within  the  exception  of  the  Bills  of  Sale  Acts, 
1878  and  1882,  which  excepts  from  registration 
as  a  bill  of  snle  transfers  or  assignments  of  a  ship 
or  vessel  or  any  share  thereof.  Oapp  v.  Bona, 
56  L.  J.,  Q.  B.  438  ;  18  Q.  B.  D.  200 ;  67  L.  T. 
437  ;  35  W.  R.  683— C.  A. 

An  assignment  of  a  ship  at  sea  is  valid,  though 
no  possession  is  given  ;  but  of  a  passage  craft  in 
the  Thames  is  void.  Bourne  v.  Dodson,  1  Atk. 
134.    Cf.  Brown  v.  Heathcote,  1  Atk.  160. 

Whether  Absolute  or  Conditional.] — A  bill  of 
sale  of  some  shares  in  a  ship  was  executed  to  T., 
and  with  it  a  declaration  of  ownership,  as 
required  for  registration.  T.  did  not  register  the 
instrument  for  morc  than  four  years,  although 
he  knew  that  this  proceeding  would  be  necessary 
to*  complete  his  title  as  part  owner.  He  sought 
to  have  the  vessel  sold,  snd  accounts  taken 
between  him  and  the  defendant.  The  defendant 
allegeil  that  the  bill  of  sale  had  been  given  by 
him  only  as  security  for  a  loan  which  had  since 
been  fully  paid.  On  several  occasions  T.  accepted 
portions  of  the  ship's  earnings,  without  requiring 
to  see  vouchers  or  any  regular  accounts : — 
Held,  that  his  conduct  was  that  of  a  creditor, 
and  not  of  a  part  owner,  and  that  the  setting  up 
of  the  bill  of  sale  as  an  absolute  conveyance  was 
an  afterthought,  and  a  course  of  conduct  which 
would  not  be  sauctional  by  the  court.  The  Jane, 
23  L.  T.  791. 

When  a  bill  of  sale  of  a  ship  has  been  executed 
in  the  form  prescribed  by  17  &  18  Vict.  c.  104, 
8.  65,  the  provisions  of  s.  66  do  not  prevent  the 
owners  from  shewing  that  the  transfer,  though 
absolute  in  its  terms,  was  intended  as  a  security 
only.  Ward  v.  Beck,  13  C.  B.  (N.s.)  668 ;  32 
L.  J.,  C.  P.  113  ;  9  Jur.  (N.S.)  912. 

The  25  &  26  Vict.  c.  63,  s.  3,  is  a  declaratoiy 
enactment  that  this  is  the  true  interpretation.  lo. 

In  July,  1853,  A.,  being  owner  of  a  ship,  sold 
it  to  D.,  of  the  firm  of  D.,  Y.  &  Co.,  for  4,725Z., 
and  receive<i  in  payment  their  draft  on  B.,  at 
twelve  months'  date.  Ijl  September,  1853,  the 
ship  sailed  from  London  on  a  voyage  to  San 
Ii'rancisco,  and  thence  on  a  seeking  voyage  home. 
In  June,  1854,  the  captain,  who  was  sent  out  by 
D.  to  take  charge  of  the  vessel,  chartered  it  to 
load  a  cargo  of  fiour  for  Sydney.  Some  days 
after  the  bill  of  exchange  became  due,  D.,  Y.  & 
Co.  requested  A.  to  renew  it,  and  he  consented 
to  do  so  on  having  the  vessel  transferred  to  him 
as  a  security.  The  vessel  was  accordingly  trans- 
ferred to  him  by  deed  of  assignment,  which  was 
in  the  form  of  an  absolute  sale.  In  October, 
1854,  the  captain,  who  had  no  knowledge  of  the 
assignment,  received  1,000Z.  on  account  of  freight 
and  remitted  it  to  D.,  Y.  &  Co.  by  a  bill  of 
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exchange.  In  NoTember,  1854,  D.,  Y.  &  Ck)., 
who  had  acted  as  ship^s  husband,  became  bank- 
rupt : — Held,  that  thoagh  the  assignmient  was  in 
form  absolute,  yet  the  court  might  look  to  the 
real  nature  of  the  transaction,  and  see  that  it 
was  by  way  of  mortgage  only.  Gardner  v. 
Ctzenare,  1  H.  &  N.  423 ;  26  L.  J.,  Ex.  17 ;  5 
W.  R.  195. 

b.  In  other  Oases. 

Ship  lold  to  Foreigner.] — A  ship  built  in 
order  to  be  sold  to  a  foreigner,  and  to  be 
delivered  to  him  at  a  foreign  port,  was  assigned 
by  her  builder  to  a  bank  for  a  valuable  considera- 
tion, under  an  agreement  which  was  not  in  the 
form  of  a  bill  of  sale  given  by  the  Merchant 
Shipping  Act,  1854.  The  assignment  was  not 
registered,  either  under  that  act  or  under  the 
Bills  of  Sale  Act,  1854.  At  the  time  of  the 
assignment  the  vessel  had  been  completely  built 
and  had  been  tried : — Held,  that  the  ship  was 
not  a  British  ship  within  the  meaning  of  the 
Merchant  Shipping  Act,  1854,  and  that  an 
assignment  of  her  need  not  be  by  bill  of  sale, 
nor  registered  under  that  statute.  Union  Bank 
4ff  Londtm  v.  Ltnanion^  47  L.  J.,  C.  P.  409 ;  3 
C.  P.  D.  243 ;  38  L.  T.  698 ;  3  Asp.  M.  C.  600— 
C.  A. 

Held,  also,  that  an  assignment  of  her  fell 
within  the  proviso  in  the  Bills  of  Sale  Act,  1854, 
8.  7,  which  exempts  assignments  of  a  ship  from 
the  operation  of  that  statute.    Ih. 

A  transfer  of  a  ship,  which  has  not  been 
registered  as  a  British  Fhip  under  s.  19  of  the 
Merchant  Shipping  Act,  1854,  is  good,  although 
not  made  by  bill  of  sale  under  s.  55.    Ih. 

Bluures  in  Ship.] — An  original  owner  of  shares 
in  a  ship  cannot  enforce  his  title  to  those  shares 
against  a  registered  owner  who  has  purchased 
them  bon&  fi'ie  for  value  from  a  jierson  whose 
name  was  on  the  register  as  owner,  even  though 
such  person  had  been  registered  through  fraud 
in  the  original  owner.  The  Horlock,  47  L.  J., 
Adm.  5  ;  2  P.  D.  243  ;  36  L.  T.  622  ;  3  Asp.  M.  C. 
421. 

A  statement  of  defence  alleging  a  fraudulent 
registration  of  the  plaintiff's  predecessor  in  title 
was  demurred  to,  and  the  demurrer  sustained, 
on  the  ground  that  a  fraudulent  registration  on 
the  part  of  an  intermediate  transferee  is  no 
defence  to  an  action  for  possession  by  a  bon& 
fide  purchaser  for  value,  without  notice  of  the 
fraud.    Ih. 

An  injunction  granted  ex  parte,  on  application 
of  the  plaintiff  to  prevent  the  defendant  deal- 
ing, and  to  restrain  the  registrar  of  shipping 
frum  re^stering  any  dealings,  in  shares  of  a  ship 
the  subject  of  a  co-ownership  action  pendente 
lite.    lb. 

The  sale  of  a  share  in  a  ship  is  good  without 
actual  deUvery.    AddU  v.  Baker ^  1  Anst.  222. 

Ae  against  Segistered  Mortgagee.] — A 


shipowner  sold  certain  shares  in  a  ship,  and  the 
purchaser,  having  neglected  to  register  the  sale, 
subsequently  mortgaged  the  whole  ship  to  a 
third  person,  who  had  no  knowledge  of  the 
previous  sale,  to  secure  a  balance  exceeding  the 
value  of  the  ship.  The  purchaser  subsequently 
registered  his  shares,  and  then  finding  the  mort- 
gage registered,  instituted  a  suit  against  the 
ship,  claiming  as  against  his  co-owner  an  account 
ana  the  sale  of  the  ship.  The  mortgagee  inter- 
vened and  claimed  the  release  of  the  ship  and 


damages  and  costs  for  its  detention  : — Held, 
that  he  was  entitled  to  the  release  of  the  ship 
and  to  costs  from  the  time  the  plaintiff  became 
aware  of  his  claim.  The  Eastern  Brlle^  33  L.  T. 
214  ;  3  Asp.  M.  C.  19. 

Bale  by  lieitation.]— The  transfer  of  a  British 
ship  is  governed  by  the  express  provisions  of 
the  merchant  shipping  acts,  which  make  a 
clear  distinction  between  the  legal  estate  and 
mere  beneficial  interests  therein : — Held,  that 
a  sale  by  iicitation  of  a  British  ship  (or  of  a 
share  therein)  without  a  conveyance  by  bill  of 
sale  did  not  create  such  an  interest  in  the  pur- 
chasers as  rendered  it  compulsory  on  the 
registrar,  under  the  Merchant  Shipping  Act, 
1854,  to  register  them  as  owners,  and  that  the 
registrar  was  right  in  refusing  so  to  do,  and  to 
erase  from  his  books  the  inscriptions  contained 
in  the  register  against  the  ship  in  the  names  of 
the  mortgagees.  Chaeteavneuf  y.  Capeyron^  51 
L.  J.,  P.  C.  37  ;  7  App.  Cas.  127 ;  46  L.  T.  66  ; 
4  Asp.  M.  C.  489— P.  C. 

Pnrehaee  by  Surveyor.] — A  person  surveying 
a  ship,  with  a  view  to  a  sale  by  the  master,  may 
be  justified  in  becoming  the  purchaser.  The 
Australia,  Swabey,  480 ;  13  Moore,  P.  C.  132  ;  7 
W.  R.  718. 

Pirate  Ship.] — A  ship  which  had  been  engaged 
in  acts  of  alleged  piracy,  and  which,  before  any 
proceedings  had  been  taken  by  the  crown,  had 
been  sold  by  her  owners  at  a  public  auction  to  a 
bonft  fide  purchaser,  was  afterwards  arrested  by 
the  crown : — Held,  that  although  the  ships  and 
goods  of  pirates  are  upon  conviction  forfeited  to 
the  crown,  yet  the  ship  of  a  pirate  which  hus  not 
been  piratically  taken,  and  which  before  con- 
viction has  been  transferred  to  an  innocent 
purohaser,  is  not  liable  to  seizure  by  the  crown. 
Tlie  Telegrafo  or  Rettauraeion,  Reg.  v.  M^Cle- 
vertijy  8  Moore,  P.  C.  (N.8.)  43  ;  40  L.  J.,  Adm. 
18  ;  L.  R.  3  P.  C.  673  ;  24  L.  T.  748 ;  20  W.  R. 
242  ;  1  Asp.  M.  C.  63. 

Registration — ^Bankmptoy — Order  and  Dis- 
position.]— The  defendant  grantee  under  a  bill  of 
sale  of  a  ship  at  sea,  failed  to  register  in  accord- 
ance with  26  Geo.  3,  c.  60,  and  34  Geo.  3,  c.  68, 
s.  16,  before  the  bankruptcy  of  the  grantor,  but 
registered  after  his  bankruptcy  : — Held,  that  the 
property  in  the  ship  did  not  pass,  and  that  the 
assignees  of  the  bankrupt  could  recover  in 
trover.  Moss  v.  Cfuimock,  2  East,  399  ;  Holt,  603. 

Where  a  ship  is  sold  at  sea,  in  order  to  pre- 
vent her  passing  to  the  vendor's  assignees  upon 
his  bankniptcy,  as  being  in  his  order  and  dis- 
position, the  bill  of  sale  should  be  delivered  to 
the  purchaser,  who  must  take  possession  of  the 
ship  on  her  arrival.  Mattliews,  Ex  parte,  2  Yes. 
Sen.  272.   Cf.  Brawn  v.  Heatheote,  1  Atk.  160. 

See  also  111.  Reoistkation,  supra,  and  Cases, 
col.  151. 

Validity  of  Sale— By  what  Law.]— See  The 
Bomha  and  The  Charlotte,  infra,  col.  161. 

3.  Who  can  Sell. 

a.  Managing  Owners. 

Authority  of.] — D.,  the  managing  owner  of 
a  ship,  through  the  plainti&,  his  agents  at  Con- 
stantinople, sold  her  to  the  Turkish  government, 
and  received  a  bill  upon  the  Oriental  Bank  in 
London  for  the  purchase-money,  which  bill  was 
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dulj  paid.  D.  had  no  express  authority  at  the 
time  from  the  defendants  (who  were  the  owners 
of  fjths  of  the  ship)  to  sell  her,  but  the  latter 
knew  that  a  sale  was  contemplated ;  and,  after 
the  sale,  they  executed  a  power  of  attorney, 
reciting  that  they  had  agreed  to  sell  the  vessel 
to  the  Turkish  government,  and  had  actually^ 
received  the  purchase-money,  and  empowering 
the  plaintiffs  to  transfer  their  respective  shares 
and  to  hand  over  the  vessel  to  the  purchasers. 
The  defendants  afterwards  received  from  D.  (or 
settled  in  account  with  him)  the  value  of  the 
then  respective  shares  : — Held,  that  the  jury  was 
warranted  in  finding  that  the 'defendants  had 
authorised  the  sale  of  the  ship  to  D.,  or  had  by 
their  subsequent  ratification  so  adopted  his  act ' 
as  to  render  them  jointly  liable  to  the  plaintiffs  ■ 
for  the  commission  due  to  the  latter  on  the  sale. 
Keaij  V.  Fenwirk,  1  C.  P.  D.  745— C.  A. 

Held,  also,  that  the  position  of  the  defendants 
was  not  so  altered  by  the  fact  of  the  plaintiffs 
having  drawn  upon  D.  a  bill  at  three  months' 
date  for  the  amount  of  the  commission,  as  to 
release  the  former  from  liability  upon  the  dis- 
honoar  of  the  bill.    lb. 


b.  Part  Owners. 

Bights  of.] — A  broker  was  employed  to  sell  a 
ship  belonging  to  three  part  owners,  two  of 
whom  communicated  with  him  on  the  subject ; 
to  them  he  paid  their  shares  of  the  proceeds  of 
the  sale,  but,  after  admitting  the  amount  of  the 
third  part  owner's  share  to  be  in  his  hands, 
refused  to  pay  it  to  him  without  the  consent  of 
the  other  two  ;  an  action  having  been  brought 
by  the  third  part  owner  for  the  share : — Held, 
that  he  was  not  entitled  to  recover.  HaUall  v. 
Griffith  2  C.  &  M.  679  ;  4  Tyr.  487  ;  3  L.  J.,  Ex. 
191. 

A.  and  B.  being  in  partnership  and  joint 
owners  of  a  ship,  A.  requested  C.  and  D.  to 
accept  two  bills  amounting  together  to  2,600Z. 
on  the  security  of  the  ship,  w^hich  they  agreed  to 
do,  and  A.  accordingly  executed  a  bill  of  sale  to 
them,  and  the  ship  was  registered  in  their  names, 
A.  agreeing  that  they  might  sell  the  ship,  and 
indemnify  themselves  out  of  the  proceeds,  if  he 
neglected  to  provide  for  the  bills  when  due.  A. 
became  bankrupt,  and  the  bills  were  paid  by 

C.  and  D.,  who  thereupon  assumed  the  ownership 
of  the  ship  : — Held,  that  the  ship,  being  the 
partnership  property  of  A.  and  B.,  and  registered 
in  the  name  of  the  partnership  firm,  was  within 
3  &  4  Will.  4,  c.  65, 8.  32,  and  that  A.  had  there- 
fore a  right  to  deal  with  her  as  with  any  other 
partnership  property,  and  consequently  could 
sell  or  mortgage  her  without  a  power  of  attorney 
from  his  partner  B.    Howdeny  Erparte^  2  Mont. 

D.  &D.574;  11  L.  J.,Bk.  19. 

A  mandamus  to  the  oflScers  of  customs  to 
register  a  ship  transferred  by  the  survivor  of  two 
part  owners,  merchants,  was  refused  on  the 
ground  that  the  executors  of  the  deceased  part 
owner  ought  to  have  joined  in  the  transfer. 
Rex  V.  Liverpool  (^Collector  of  (Mgtomi)^  2 
M.  &  S.  223. 

o.  Attorney. 

Ordinarily  a  power  of  attorney  authorising  the 
sale  of  a  vessel  is  revoked  by  the  death  of  the 
owner.  Watson  v.  Kinffy  1  Stark.  121  ;  4  Camp. 
272  ;  16  R.  K.  790. 

But  a  power  of  attorney  to  execute  the  indorse- 


ment of  sale  upon  the  register  of  a  ship  when 
she  returns  home  is  not  revoked  by  the  bank- 
ruptcy of  the  party  giving  the  power.  Dixon  v. 
Etvart,  Buck,  94  ;  3  Mer.  327. 

A  power  of  attorney  to  sell  a  ship  may  be  sub- 
stantially revoked  by  parol,  and  the  attorney 
selling  thereafter  is  guilty  of  a  breach  of  trust. 
The  Margaret  Mitchell,  Swabey,  382;  4  Jur. 
(N.s.)  1193. 

If  the  grantee  of  a  power  of  attorney  to  sell 
a  ship  sells  fraudulently,  or  so  as  to  commit  a 
breach  of  trust,  the  fraud  of  the  attorney  vitiates 
the  title  of  the  purchaser,  if  the  fraud  was  known 
to  him,  or  could  have  been  known  by  reasonable 
inquiry.    Ih. 

d.  G-aardlan  of  Infiiuit. 

The  guardian  of  an  infant  shipowner  has  no 
power  under  17  &  18  Vict.  c.  104,  s.  99,  to  mort- 
gage or  sell  a  ship  of  which  such  infant  is  the 
owner.  Michael  v.  Fripp,  38  L.  J.,  Ch.  29 ; 
L.  R.  7  Eq.  95  ;  19  L.  T.  257  ;  17  W.  R.  23. 

e.  SherifC 

An  execution  debtor,  being  a  registered  pro- 
prietor of  shares  in  a  ship,  a  fi.  fa.  was  delivered 
to  the  sheriff ;  and  the  solicitor  for  the  creditor, 
by  the  direction  of  the  sheriff,  procured  the 
certificate  of  registry  from  the  ship,  and  delivered 
it  to  the  sheriff,  who  retained  it.  The  sheriff  was 
registered  at  the  custom  house,  under  the  Mer- 
chant Shipping  Act,  as  the  owner  of  the  shares, 
which  were  afterwards  sold  by  him  and  trans- 
ferred to  a  purchaser  by  a  bill  of  sale,  which 
was  also  registered  : — Held,  that  the  seizure  was 
effectual,  although  the  sheriff  did  not  go  on 
board  the  ship,  and  that  the  property  in  the 
shares  was  regularly  transferred  by  the  bill  of 
sale.    Harley  v.  Harley,  11  Jr.  CU  Rep.  451. 

f.  Master. 

Authority  and  Heoesiity.] — ^The  master  of  a 

vessel  has  no  power  to  sell  her  so  as  to  affect  the 

insurers,  except  under  circumstances  of  stringent 

necessity  ;  such  circumstances  as,  after  sufficient 

examination  of  her  condition,  after  every  exertion 

I  in  his  power,  within  the  means  at  his  disposal, 

I  to  extricate  her  from  peril  or  to  raise  funds  for 

I  the  repair,  leave  him  no  alternative  but  to  sell 

her  as  she  is.     Coheqvid  Marine  Inturance  Co.  v. 

Barteaux,  L.  R.  6  P.  C.  319 ;  32  L.  T.  510  ;  23 

W.  R.  892  ;  2  Asp.  M.  C.  536. 

By  the  law  of  England,  and  the  general  mari- 
time law,  the  master  has  no  power  to  sell  either 
cargo  or  ship,  except  in  cases  of  absolute  and 
utter  necessity.  CamwHl  v.  Sewell,  5  H.  &  N. 
728  ;  29  L.  J.,  Ex.  350  ;  6  Jur.  (N.s.)  918  ;  2 
L.  T.  799  ;  8  W.  R,  639— Ex.  Ch. 

A  ship  reached  Savannah  in  March,  1855, 
laded  a  cargo  of  timber,  and  in  April,  before  she 
cleared  the  mouth  of  the  river,  drove  ashore  in 
a  hurricane ;  she  was  got  off,  discharged  her 
cargo,  and  was  surveyed  ;  extensive  repairs  were 
found  necessary  ;  neither  the  owner,  who  lived 
at  Gloucester,  in  England,  nor  the  master  had 
any  credit,  the  ship  was  uninsured,  and  money 
could  not  be  raised  on  bottomry;  under  these 
circumstances  the  master  sold  her  without  any 
express  authority  from  the  owner ;  she  was 
repaired  by  the  "purchasers,  sailed  to  Liverpool, 
and  was  arrested  there  at  the  suit  of  the  former 
owner : — Held,  that  the  sale  was  valid,  and  the 
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ship  was  decreed  to  be  restored  with  costs  and 
demurrage ;  but  in  such  cases  the  burden  of 
proof  lies  upon  the  purchaser,  unless  the  sale 
took  place  under  the  decree  of  a  competent 
court.  The  Olaggaw,  Swabej.  145  :  12  Moore, 
P.  C.  355,  n.;  2  Jur.  (N.8.)  1147  ;  5  W.  R.  10. 
S.  P.,  The  Victor,  13  L.  T.  21. 

If  a  ship,  being  in  a  foreign  port,  cannot  be 
sent* upon  her  voyage  without  repairs,  and  the 
repairs  cannot  be  done  except  at  so  great  and  so 
certain  a  loss  that  no  prudent  man  would  venture 
to  encounter  it,  this  constitutes  a  case  of  neces- 
Bity,  justifying  a  sale  of  the  ship  by  the  master. 
The  Atutralia,  Lapraik  v.  Burrowt,  infra,  coL 
164. 

The  sale  of  a  ship  abroad,  by  the  master,  with- 
out the  consent  of  the  owner,  can  only  be  justified 
bv  proof  of  urgent  necessity.  The  Margaret 
Mitchell,  Swabey,  382  ;  4  Jur.  (N.S.)  1193. 

Where,  in  consequence  of  damage  to  a  ship 
during  the  voyage,  it  becomes  impossible  to 
prosecute  the  adventure,  the  master  has  authority 
to  sell  her  for  the  benefit  of  all  parties  interested, 
and  a  person  employed  by  him  to  superintend 
the  sale  may  lawfully  pay  over  the  proceeds  to 
him  or  to  his  order.  Ireland  v.  Tfiometm,  4  C.  B. 
149:  17  L.  J.,  C.  P.  241. 

To  constitute  a  valid  sale  at  a  port  of  distress, 
there  must  be  the  consent  of  the  master  (except 
under  most  peculiar  circumstances),  and  impos- 
•^ibility  of  repairs  except  at  a  ruinous  cost,  or 
an  equally  ruinous  delay  and  an  inexpediency 
arising  from  imminent  risk  of  awaiting  com- 
munication  with  the  owners.  The  Uniuo 
Veneedoray  otherwise  The  Gipsy ,  33  L.  J.,  Adm. 
195;  11  L.T.  351. 

Duty  of  Kaiter.1 — A  master,  before  selling 
the  ship,  is  bound,  if  practicable,  to  communicate 
with  his  owner.  TJie  Bomha  and  The  Charlotte, 
infra. 

It  is  the  duty  of  the  master  of  a  British  ship, 
before  selling  her  in  a  foreign  port,  to  consult 
the  British  consular  officer  there  resident,  the 
opinion  of  the  consul  being  much  considered  by 
the  court  in  determining  the  validity  of  the  sale. 
lb. 

After  ColliBion.] — Where  an  English-owned 
vessel  came  into  collision  in  a  foreign  port, 
within  telegraphic  communication  of  Engl^^nd, 
at  which  port  a  British  consul  and  agent  of 
Lloyd's  resided,  and  the  master,  believing  the 
vessel  would  not  again  be  fit  for  sea,  sold  her 
against  the  advice  of  the  agent  of  Lloyd's  and 
without  first  fully  communicating  with  the 
owner  and  waiting  for  his  reply,  and  it  subse- 
quently tamed  out  that  the  vessel  was  but 
slightly  injured,  and  was  at  a  small  expense 
fitted  for  sea,  the  court  set  aside  the  sale.  Tfie 
Bonita,  30  L.  J.,  Adm.  145  ;  5  L.  T.  141  ;  Lush, 
252. 

Oniu  of  Proof]— The  master  of  a  British  ship, 
except  under  urgent  necessity,  is  not  entitled  to 
sell  without  the  authority  of  the  owner ;  and  the 
proof  of  such  necessity  lies  upon  the  purchaser. 
The  Bomha  and  Tlie  Charlotte,  Lush.  252 ;  30 
L.  J.,  Adm.  155,  n 

The  first  purchaser  of  the  master  is  bound  to 
prove  such  necessity  ;  but  whether  such  onus 
probandi  attaches  to  a  second  purchaser  depends 
on  all  the  circumstances  of  the  case.  The  Ave- 
tralta,  Swabey,  480;  13  Moore,  P.  C.  132;  7 
W.  B.  718,  supra. 

VOL.  xin. 


By  rrand  and  Forgorj.] — ^A  sole  owner  and  at 
first  master,  after  some  intermediate  appoint- 
ments, made  his  son  master,  who,  in  Australia, 
without  authority,  sold  the  vessel,  asserting  him- 
self to  be  the  sole  owner  and  master,  the  certifi- 
cate of  registry  and  indorsement  bearing  out,  on 
the  face  of  it,  such  assertion.  The  son  received 
the  purchase-money,  but  never  transmitted  it  to 
the  father  : — Held,  that  the  sale  was  effected  by 
the  fraud  and  forgery  of  the  son  ;  that  the  mis- 
leading description  of  him  on  the  certificate  of 
registry,  which  enabled  him  to  practise  such 
deceit,  was  not  proved  to  arise  from  any  culpable 
neglect  in  the  instructions  given  by  the  father 
to  the  custom-house,  and  that  the  sale  was  null 
and  void.  The  Emprett,  Swabey,  160  ;  3  Jur. 
(N.8.)  119  ;  5  W.  B.  165. 

Acoordiag  to  Law  of  Foreign  Conntry.] — The 

validity  of  the  sale  of  a  British  ship  in  a  foreign 
port  is  determined  by  the  law  usually  enforced 
in  the  court  of  admiralty,  unless  the  foreign  law 
is  specially  pleaded.  The  Bomha  and  The  Char- 
lotte, Lush.  252  ;  30  L.  J.,  Adm.  155,  n. 

A  British  ship  was  sent  home  under  the  com- 
mand of  a  master  in  the  navy,  who  was  placed 
in  charge  by  the  naval  officer  commanding  on 
the  station.  On  her  voyage  she  met  with  bad 
weather  and  put  into  a  port  at  Fayal,  where  she 
was,  after  survey,  sold  at  public  auction  to  a 
Portuguese  merchant  by  the  master  : — Held,  that 
no  necessity  being  shewn,  and  the  proof  of  the 
validity  of  the  sale  by  the  law  of  the  country 
not  being  made  out,  the  sale  was  invalid  by  the 
general  maritime  law,  and  by  the  law  of  Eng- 
hind.  Tlie  Eliza  Ci;r»«>A,  otherwise  The  Segreda, 
1  Spinks,  36  ;  17  Jur.  738. 

C,  a  British  subject,  owner  of  a  ship,  trans- 
ferred her  whilst  on  her  voyage,  by  bill  of  sale, 
to  H.  The  master  had  meanwhile  drawn  up  a  bill 
for  necessaries  at  Melbourne,  on  C.  in  England, 
which  C.  refused  to  accept,  and  the  bill  was  dis- 
honoured. The  ship  having  touched  at  Havre, 
the  holder  of  the  dishonour^  bill  indorsed  it  to 
T.  &  Co.,  French  subjects  residing  at  Havre,  who 
thereupon  commenced  proceedings  in  the  court 
of  the  civil  tribunal  there,  against  the  master 
and  against  the  ship.  The  master  allowed  judg- 
ment to  go  against  him  by  consent,  and  was  con- 
demned to  pay  the  amount  of  the  bill,  with 
interest,  and  the  vessel  was  sold,  H.^s  claim  as 
holder  of  the  bill  of  sale  of  the  ship  being 
negatived : — Held,  that  the  proceedings  in  the 
French  court  were  proceedings  in  rem  ;  and, 
consequently,  the  sale  under  its  decree  passed 
the  property  in  the  ship,  and  that  H.  was  not 
entitled  to  recover.  Caetrique  v.  Imrie,  8  C.  B. 
(N.8.)  405  ;  30  L.  J.,  C.  P.  177 ;  7  Jur.  (N.S.) 
1076;  4  L.  T.  143;  9  W.  R.  455  —  Ex.  Ch. 
Affirmed,  39  L.  J.,  C.  P.  350 ;  L.  R.  4  H.  L.  414  ; 
23  L.  T.  48  ;  19  W.  R.  1— H.  L.  (E.) 

Master  eannot  Sell  without  Owner's  eonsent.] 
— The  master  cannot  sell  the  ship  without 
the  owner's  consent  even  in  case  of  wreck  or 
imminent  risk  of  loss.  Tremenhere  v.  TreHlian, 
3  Keb.  91  ;  Anon.,  Siderf.  part.  1,  453. 

Ship  sold  by  master  without  consent  of  owners ; 
possession  decreed  to  former  owners  in  default  of 
appearance  of  purchasers.  The  Lagan,  otherwise 
Mimax,  3  Hag.  Adm.  418. 

Fraudulent  Sale  by  Master.] — The  master 
fraudulently  sold  the  plaintifiTs  ship  to  the  East 
India  Company,  having  no  authority  to  sell  her. 
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The  plaintiff  brought  his  bill  in  chancery  against 
the  company  for  an  account  and  recover^  the 
value  of  the  ship  and  interest  thereon.  Ekitu  v. 
East  India  Co,,  2  Bro.  P.  C.  882|;  affirming  1 
P.  Wms.  395  ;  1  Eq.  Ca.  Abr.  722. 

Improper  Sale  by  Master.] — A  ship  belonging 
to  the  defendants  registered  in  the  port  of  Lon- 
don, sustained  serious  damage  on  her  voyage  to 
New  Zealand,  and  on  her  arrival  there  was  sur- 
veyed and  pronounced  not  seaworthy.  The 
master  was  unable,  either  by  loan  or  bottomry, 
to  raise  money  for  her  repair,  and  he  at  length 
sold  the  ship  to  the  plaintifb,  and  on  receiving 
payment  of  the  purchase-money  by  a  bill  of 
exchange  in  London,  executed  to  them  a  bill  of 
sale  of  the  ship.  The  plaintiffs  repaired  the  ship, 
and  sent  her  to  England  with  a  cargo.  The 
defendants  refused  to  ratify  the  sale  or  consent 
to  the  registry  of  the  ship  in  the  plaintiffs* 
names,  and  on  the  arrival  of  the  ship  in  the  port 
of  London  the  defendants  put  several  men  on 
board  to  take  possession  of  the  ship  and  cargo 
for  them.  The  plaintiff  thereupon  applied  for 
an  injunction  to  restrain  the  defendants  from 
interfering  with  the  ship,  or  removing  her  out  of 
the  jurisdiction,  and  for  a  manager  and  receiver 
of  the  ship  and  cargo  : — Held,  that  the  plaintifl^ 
had  no  equitable,  as  distinct  from  a  legal,  title 
to  the  ship,  and  inasmuch  as  their  title  (if  they 
had  acquired  any)  was  a  purely  legal  one,  and 
the  case  of  interference,  if  wrongful,  was  there- 
fore a  mere  trespass  the  court  could  not  inter- 
fere in  favour  of  the  plaintifb  by  injunction. 
That  the  plaintiffs,  according  to  the  case  made 
on  the  motion,  if  they  failed  at  the  hearing  to 
establish  their  right  to  the  ship,  would  be  entitled 
to  equitable  relief  in  respect  of  the  bill  of 
exchange  given  for  the  purchase-money,  and 
that  they  were  entitled  to  have  the  trial  of  the 
legal  right  put  in  a  course  for  determination, 
and  to  have  the  property  protected  in  the  mean- 
time. Semble,  in  such  case,  independently  of 
the  relief  in  respect  of  the  bill  of  exchange,  if 
engagements  had  been  contracted  of  which  the 
conduct  of  the  defendants  would  prevent  the 
fulfilment,  and  if  there  could  be  no  adequate 
compensation  to  the  plaintiffs  in  damages,  or  if 
the  defendants  were  about  to  carry  away  or 
destroy  the  property,  the  court  might  interfere 
by  injunction.  Ridgxcay  v.  Roberts,  4  Hare, 
106. 

See  further  as  to  sale  by  master,  Caset  sub  tit. 
B.  Mabine  Insurance,  infra. 


ff.  Batificatlon  by  Owner. 

What  ii.] — Semble,  that  the  master  has 
authority,  when,  in  consequence  of  injury  to  the 
ship  during  the  voyage,  there  is  no  prospect  of 
bringing  her  to  the  termination  of  the  voyage, 
to  sell  her  for  the  benefit  of  all  parties  interested. 
At  all  events,  where  the  proceeds  of  such  sale 
have  been  received  by  the  owner,  that  is  a  suffi- 
cient ratification  by  him  of  the  act  of  the  master 
in  selling  her,  so  as  to  prevent  him  from  after- 
wards recovering  back  the  ship  from  the  pur- 
chaser or  one  claiming  under  him.  Hunter  v. 
Parker,  7  M.  &  W.  322  ;  10  L.  J.,  Ex.  281. 

So,  it  is  equally  a  ratification  of  a  sale  by  an 
auctioneer  acting  under  a  parol  authority  for  the 
master.    lb. 

If  there  has  been  acquiescence  by  the  owner, 
however  unauthorised  the  sale  may  have  been  at 


the  commencement,  it  amounts  to  a  ratification 
by  the  owner.  The  Awttralia,  Lapraik  v.  Bur- 
roios,  13  Moore,  P.  C.  132  ;  Swabey,  480  ;  7  W.  R. 
718. 

Confirmation  of  a  sale  by  an  owner  will  not  be 
inferred  from  vague  expressions  of  approval,  if 
the  owner  at  the  time  was  not  aware  of  the  true 
state  of  the  facts  relating  to  the  sale.  The 
Boinba  and  The  Charlotte,  Lush.  252  ;  30  L.  J., 
Adm.  141. 

Acceptance  of  purchase  -  money  generally 
operates  as  a  ratification  of  the  sale  ;  but  not  so 
if  the  money  was  received  without  the  intention 
of  appropriating  it ;  or  if  received  in  ignorance 
of  the  facts  relating  to  the  sale.    lb. 

Receipt  of  the  purchase-money  by  a  vendor 
and  absent  principal,  acts  only  as  a  ratification 
of  a  sale  when  received  by  him  with  an  intention 
to  appropriate  it  to  his  own  use,  and  with  full 
knowletlge  of  the  facts  of  the  case.  The  Bonita, 
30  L.  J.,  Adm.  145  ;  5  L.  T.  141.  See  also  Keatj 
V.  Fenxoick,  ante,  col.  159. 


4.  Sale  by  Admiralty  Couet. 

Sale  by  Court  when  Person  absolutely  Entitled.  ] 

— Under  the  Merchant  Shipping  Act,  1854, 
ss.  62 — 64,  the  court  will  order  a  particular  sale 
to  be  carried  out,  instead  of  making  an  order  for 
sale  generally,  if  that  course  is  shewn  to  be 
preferable.    Santan,  In  re,  26  W.  R.  810. 

Where  a  petitioner  under  those  sections  claims 
as  sole  executor  and  general  legatee  of  the  regis- 
tered owner,  and  makes  the  application  within  a 
year,  though  more  than  four  weeks  after  the 
occurrence  of  the  event  on  which  the  transmis- 
sion took  place,  it  is  not  necessary  to  serve  the 
crown  or  any  other  person.    lb. 

Where  jurisdiction  was  given  in  respect  of  a 
particular  kind  of  proceeding,  by  an  act  passed 
before  the  passing  of  the  judicature  acts,  to  the 
court  of  chancery  alone,  but,  by  a  later  act, 
still  before  the  passing  of  the  judicature  acts, 
the  jurisdiction  was  extended  to  the  court  of 
admiralty,  the  chancery  division  now  has  juris- 
diction under  the  judicature  acts.    lb. 

In  Co-ownership  Aetion.]  —  The  admiralty 
division  of  the  high  court  of  justice  has  power, 
under  the  Admiralty  Court  Act,  1861,' s.  8,  in  a 
co-ownership  action,  to  order  the  sale  of  a  ship 
on  the  application  of  a  minority  of  owners,  but 
such  power  will  always  be  exercised  with  great 
caution.  The  XeUy  Schneider,  3  P.  D.  152 ; 
39  L.  T.  360 ;  27  W.  R.  308 ;  4  Asp.  M.  C. 
54. 

Part  owners  of  a  vessel,  in  a  suit  for  sale 
brought  against  them  by  their  co-owners,  set  up 
in  their  answer  a  claim  for  damages  alleged  to 
have  been  occasioned  by  the  negligence  or  other 
wrongful  act  of  such  co-owners.  The  plaintiffs 
in  their  reply  denied  the  jurisdiction  of  the  court : 
— Held,  that  the  court  had  jurisdiction  to  enter- 
tain  such  a  claim.     The  Ceylon,  18  L.  T.  417. 

Sale  by  Court ~Ch>od  againit  the  World.]— A 

sale  by  oixler  of  the  admiralty  court  in  a  salvage 
suit  is  good  against  a  claim  of  the  crown  under  a 
prior  forfeiture  for  breach  of  revenue  laws. 
AU.-Oen,  v.  Xorgtedt,  3  Price,  97;  17  R.  R. 
554. 

The  title  conferred  by  the  court  under  a 
sale  of  a  ship  by  its  order  is  good  against  the 
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world  ;  and  in  the  case  of  a  foreign  ship  without 
transfer  of  the  ship's  register.  The  li'efn4ffUf  1 
W.  Rob.  163. 

Sentenoe  of  Foreign  Court — Priio.1 — The 
sentence  of  a  French  court  of  admiraltj  con- 
demning a  ship  for  prize  is  binding  in  the  courts 
of  this  country.  Httght  v.  Cornel iu$y  Sir  T.  Rajm. 
473. 

Sale  under  sentence  of  a  foreign  admiralty 
court  not  to  be  calletl  in  question.  The  Martin 
of  Xorfolk,  4  C.  Rob.  293. 

Foreign  Judgment  in  rem.] — A  ship  was, 
whilst  in  a  port  of  an  English  colony,  repaired 
and  furnished  with  necessaries  for  the  voyage. 
The  captain  drew  on  his  owner  for  the  amount 
due.  The  bill  was  never  accepted.  The  ship 
sailed  on  its  prescribed  voyage,  and  before  reach- 
ing England  entered  a  French  port.  The  bill 
was  indorsed  to  a  French  subject,  who  sued  the 
captain  on  it,  and  obtained  in  the  tribunal  de 
commerce  a  judgment  against  him,  but  the 
judgment  freed  him  from  personal  arrest,  and 
declared  the  debt  "privilege<l  on  the  ship" 
(having  priority  over  others).  The  ship  was 
tAken  possession  of  by  the  French  authorities 
under  this  judgment.  While  the  ship  was  on  its 
voyage,  and  beifore  its  arrival  in  the  French  port, 
the  owner  had  executed  a  mortgage  of  the  ship 
to  a  creditor.  Neither  the  original  owner  nor  the 
mortgagee  was  in  any  way  personally  cited  in 
the  action.  The  ship  could  not  be  actually  sold 
tiU  the  civil  tribunal  of  the  district  had  con- 
lirmod  the  original  judgment.  It  was  confirmed, 
after  the  original  owner  and  his  assignee  (for  he 
had  in  the  meantime  become  bankrupt)  had  been 
cited  before  the  civil  tribunal,  and  that  court 
disregarded  the  opinion  of  an  English  lawyer 
as  to  what  would  be  the  relative  rights  of  the 
holder  of  a  bill  of  exchange  and  the  holder  of 
a  bill  of  sale  of  the  ship.  The  assignee  of  the 
mortgage  afterwards  instituted  before  the  civil 
tribunal  a  process  in  the  nature  of  a  replevy  of 
the  ship,  but  failed  in  the  process,  and  the  ship 
was  sold  : — Held,  that  there  had  been  a  judg- 
ment in  rem  in  the  French  court,  and  that  the 
title  of  the  vendee  of  the  ship  (an  Englishman) 
could  not  afterwards  be  disturbed  in  this  country. 
Qutrique  v.  Imrie^  39  L.  J.,  C.  P.  350  ;  L.  R.  4 
H.  L.  414  ;  23  L.  T.  48  ;  19  W.  R.  1— H.  L.  (E.) 

See  nUo  infra,  XXVI.  Admiralty  Law  aiyd 

PHACTICE,  18.  CO-OWNERSHIP. 


5.  Liabilities  of  Purchaser. 

Ooode  iupplied.] — The  ship  having  been  sold, 
but  the  transfer  not  having  been  registered,  the 
vendor  held  not  liable  for  goods  supplied  to  the 
ship  on  the  master^s  order.  Youmj  v.  Brander, 
8  East,  10.    Cf.  Mr  Iter  v.  Humble,  16  East,  169. 

The  entrv  in  the  custom-house  books  of  the 
transfer  of  a  vessel  to  a  person  named,  without 
proof  of  authority  to  make  the  entry  from  the 
person  named,  is  no  evidence  in  an  action  for  the 
price  of  goods  supplied  to  the  ship.  Frtuter  v. 
Hopkias,  2  Taunt.  5. 

Bottomry — Salrage — Wages.] — The  purchaser 
of  a  ship  takes  her  with  the  liabilities  attached 
by  law — seamen's  wages,  bottomry  bond,  demand 
for  salvage ;  and  his  remedy  must  be  against  the 
vendor.  Th£  Nymph,  Swabey,  86 ;  The  Catherine 
formerly  Tlie  Crojtdale,  15  J  ur.  231. 


A  shipowner  assigned  fifteen-sixteenths  of  a 
ship  to  his  creditor,  in  trust  to  sell  and  retain  his 
debts,  and  afterwards  became  bankrupt.  The 
ship  was  afterwards  sold : — Held,  that  the  creditor 
must  bear  his  proportion  of  the  seamen's  wages 
and  other  expenses  on  account  of  the  ship. 
Douglas  v.  Runell,  4  Sim.  533. 

Where  a  ship  was  transferred  while  at  sea  to 
a  vendee  resident  in  the  i)ort  in  which  she  was 
registered,  and  money  was  paid  by  the  vendee's 
agents  under  the  sentence  of  a  foreign  court  for 
salvage  and  wages  of  the  captain  and  crew,  pro- 
visions, and  sundry  ship  disbursements  : — Held, 
that  the  salvage  and  mariners'  wages  were  a 
lien  on  the  ship,  but  not  the  sums  paid  for  the 
captain*s  wages,  nor  the  d isbursements.  Richard- 
son V.  Campbell,  o  B.  &  Aid.  203,  n. 

Ship'i  Ezpentet.] — The  lien  on  a  ship  for 
necessaries  supplied  continues,  notwithstanding 
the  sale  of  the  ship,  if  there  have  been  no  laches 
in  enforcing  the  lien.  The  West  Friesland, 
Swabey,  454  ;  6  Jur.  (N.a)  658.  Cf.  Douglas  v. 
Russell,  supra. 

Where  A.,  who  had  contracted  to  buy  a  share 
of  a  ship  in  July  (but  did  not  execute  a  bill  of 
sale  till  the  September),  by  a  memorandum  of 
agreement  dated  September  30th,  transferred  his 
share  with  all  his  liabilities  as  owner  to  B.,  and 
afterwards  sued  B.  for  expenses  incurred  by  him- 
self with  respect  of  the  ship,  after  the  contract 
for  the  purchase  of  the  ship  in  July,  but  before 
the  execution  of  the  bill  of  sale  in  September  : — 
Held,  that,  as  the  memorandum  shewed  nothing 
to  make  B.  liable  for  expenses  not  incurred  by 
the  owner,  the  action  therefore  would  not  lie. 
Chapman  v.  CalUs,  9  C.  B.  (N.8.)  769  ;  30  L.  J., 
C.  P.  241  ;  7  Jur.  (N.8.)  995  ;  3  L.  T.  890 ;  9 
W.  K.  375. 

Bepain.] — B.,  managing  owner  of  a  ship, 
ordered  necessary  repairs.  R.  was  at  that  time 
a  registered  part  owner,  but,  before  the  order  was 
given,  had  entered  into  a  contract,  to  which  B. 
was  privy,  for  the  sale  of  her  share,  and  had 
received  a  bill  of  exchange  in  payment,  though 
the  contract  was  not  completed  until  after  the 
repairs  had  been  made.  R.  never  interfered  in 
the  concerns  of  the  ship.  The  bill  for  repairs 
sent  in  was  headed,  '*  the  captain  and  owners  of 
the  ship  *  F.' "  :— Held,  that  R.  was  not  liable  for 
the  repairs.  Curling  v.  Robertson,  8  Scott  (N.E.) 
12  ;  7  Man.  &  G.  336  ;  13  L.  J.,  C.  P.  137. 

Although  legal  ownership  is  prim4  facie  evi- 
dence of  liability,  yet  it  may  be  rebutted  by 
proof  of  the  beneficial  interest  having  been 
parted  with,  and  of  the  legal  owners  having 
ocHsed  to  interfere  with  the  management  of  the 
vessel ;  and  the  true  question  for  the  jury  in 
cases  of  this  description  is,  "on  whose  credit 
the  repairs  were  done."  Jennings  v.  Griffiths, 
R.  &  M.  42  ;  27  R.  R.  730. 

Bepain  before  Registration.] — The  sole  regis- 
tered owner  of  a  ship  gave  orders  for  mate- 
rials to  be  fumishetl  and  work  to  be  done  for  the 
repairs  of  it ;  but  before  all  the  articles  were 
delivered  on  board,  he  conveyed  the  vessel,  with 
all  its  furniture,  to  another,  by  a  bill  of  sale, 
which  was  duly  registered:  —  Held,  that  the 
vendee  was  not  liable  for  any  of  the  goods 
furnished  before  the  legal  title  was  conveyed  to 
him,  and  registered  in  the  manner  prescribed  by 
the  registry  acts,  whatever  equitable  agreement 
might  have  existed  before  between  him  and  the 
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vendor,  for  the  conveyance  of  the  whole  or  a 
share  of  the  ship,  which  was  unknown  to  the 
tradesmen  ;  nor  was  the  vendee  even  liable  for 
any  of  the  goods  delivered  on  board  after  the 
sale  to  him,  by  virtue  of  the  previous  orders  of 
the  vendor,  to  whom  the  credit  was  personally 
given ;  but  the  vendee  was  held  liable  for 
articles  which  were  ordered  by  the  captain  for  the 
use  of  the  vessel  after  the  legal  title  was  trans- 
ferred to  him.    Trewhella  v.  Botve^  11  East,  435. 

Sale — Preliminary  Charter.] — A.,  being  sole 
owner  of  a  vessel,  contracted  to  sell  one-half 
share  in  her  to  M.  and  T.,  and  agreed  with  them 
that  they  should  have  exclusive  direction, 
management,  and  control  of  the  vessel,  to  be 
dealt  with  and  managed  by  them  as  managing 
owners  and  ship's  husbands  as  they  might  think 
best,  without  let  or  hindrance  from  A.  There 
was  at  the  end  of  the  contract  a  clause  that  M. 
and  T.  were  to  pay  A.  900Z.  as  a  charter  for  his 
half  share  of  the  vessel  for  the  first  six  months 
from  the  date  of  the  vessel  being  ready  to  receive 
her  cargo.  During  those  six  months  repairs 
became  necessary  to  the  vessel,  and  were  ordered 
to  be  done  by  T. : — Held,  that  A.  was  liable  as 
part  owner  to  pay  for  such  repairs.  Preston  v. 
TampUn,  2  H.  &  N.  684  ;  27  L.  J.,  Ex.  192  ;  3 
Jur.  (N.8.)  1247  ;  6  W.  B.  82— Ex.  Ch. 

Bale  by  Auction— Agreement  to  pay  Liens — 
TroTer.] — The  purchaser  of  a  ship  at  an  auction 
after  the  sale  agreed  to  pay  the  purchase-money 
to  the  auctioneer  who  was  to  distribute  it  amongst 
creditors  of  the  vendors  who  had  a  lien  on  the 
ship.  He  subsequently  paid  the  purchase-money 
to  the  vendor,  and  the  shipwright  in  whose  yard 
the  vessel  lay  refused  to  let  her  leave  the  yard  : 
— Held,  that  the  purchaser,  who  had  obtained  a 
bill  of  sale  of  the  ship,  could  not  maintain  trover. 
Xorrii  v.  Williams,  1  Car.  &.  M.  842 ;  2  L.  J., 
Ex.  527. 

Pnrohaser'i  liability  for  Bepairs  and  Supplies 
before  Sale.] — The  purchaser  of  shares  in  a  ship 
fully  provisioned  and  fitted  for  sea  is  not  liable 
for  repairs  executed  before  the  sale  or  for  pro- 
visions supplied  for  the  voyage ;  though  if  freight 
is  earned  the  cost  of  provisions  is  a  proper  deduc- 
tion from  giK)8s  freight.  Carsioell  v.  Finlay,  14 
Ct.  of  Sess,  Cas.  (4th  ser.)  903. 

Damage  to  Ship  before  Purohase^Sight  of 
Pnrohaser  to  Bue,"]— -Symington  v.  Campbell^ 
XX.  Collision,  4.  Persons  entitled  to  recover. 


6.  Commission. 

Sale  of  Ship^Principal  and  Agent — Profit 
made  by  Agent.] — The  plaintifE  in  1868  consigned 
a  ship  to  Q.  &  Co.,  in  China,  for  sale,  fixing  a 
minimum  price,  and  requiring  cash  payment. 
G.  &  Co.  employed  the  defendant  in  Japan  to  sell 
the  ship,  with  the  same  instructions.  This  was 
done  with  the  knowledge  and  consent  of  the 
plaintiff.  The  defendant  having  vainly  attempted 
to  sell  the  ship  on  the  terms  mentioned,  took  her 
himself  at  90,000  dollars,  and  about  the  same 
time  resold  her  to  a  Japanese  prince  for  160,000 
dollars,  payable  as  to  75,000  dollars  in  cash,  and 
the  rest  on  credit.  The  plaintiff  was  not  informed 
that  the  defendant  had  purchased  the  vessel  him- 
self or  that  he  had  resold  it  till  June,  1869,  after 
the  transaction  was  completed.    The  defendant 


paid  90,000  dollars  to  G.  &  Co.,  who  remitted  it  to 
the  plaintiff,  and  eventually  obtained  the  whole 
purchase-money  of  160,000  dollars.  In  1873  the 
plaintiff  filed  a  bill  in  chancery  to  compel  the 
defendant  to  account  for  the  profit  made  by  him 
in  the  resale  of  the  ship  : — Held,  that  the  defen- 
dant was  liable  to  account  to  the  plaintiff  for  the 
profit  made  by  him,  the  relationship  of  principal 
and  agent  existing  between  the  parties.  De 
Bussche  V.  Alt.  47  L.  J.,  Ch.  381 ;  8  Ch.  D.  286  ; 
38  L.  T.  H70  ;  3  Asp.  M.  C.  384— C.  A. 

A.  told  W.  that  if  he  were  the  means  of  intro- 
ducing a  purchaser  of  A.'s  ship,  he  should  have 
a  commission.  W.  had  an  offer  through  B., 
A.  agreed  that  if  the  ship  were  sold  W.  and  B. 
should  share  the  commission.  The  offer  fell 
through,  also  a  second  offer  from  C.  to  B.  After 
some  time  C.  wrote  to  A.,  introducing  another 
person,  who  eventimlly  bought  the  ship.  The 
3ury  found  that  W.  was  authorised  to  find  a  pur- 
chaser, and  that  the  purchaser  was  found  through 
B. : — Held,  that  C,  as  agent  of  the  purchaser, 
having  acted  on  information  received  from  B., 
W.  was  entitled  to  his  commission.  WUkinson 
V.  AUton,  48  L.  J.,  Q.  B.  733  ;  41  L.  T.  394  ;  44 
J.  P.  35  ;  4  Asp.  M.  C.  191— C.  A.  And  see 
XXV.  Shipbbokers  and  Agents. 

Commiiiion  on  Building  Ship.] — Shipbuilders 
agreed  with  a  shipbroker  to  build  a  ship  for 
56,0002.,  the  builders  to  take  half  the  shares  in 
the  ship.  The  builders  agi*eed  in  a  separate  letter 
to  pay  the  broker  1^  per  cent,  commission  on  the 
contract  price  ;  the  usual  commission  on  sale  was 
2^  per  cent.  The  shares  were  taken  up,  and  the 
price  collected  by  the  broker,  and  paid  to  the 
builders.  The  broker  superintended  the  building. 
The  commission  was  paid  to  the  broker,  and 
vouchers  were  sent  to  the  owner's  accountant 
shewing  the  payment.  Four  of  the  owners  who 
had  bought  their  shares  from  the  owners,  sued 
the  broker  for  their  shares  of  the  commission  : — 
Held,  that  they  could  not  recover  it.  Neilsen 
V.  Skimwr,  17  Ct.  of  Sess.  Cas.  (4th  ser.)  1243. 

Introduotion  of  Pnrohaser.] — Purchaser  intro- 
duced by  broker,  but  sale  not  thereby  effected  : 
no  commission.  Wills  v.  Burrell,  21  Ct.  of  Sess. 
Cas.  (4th  ser.)  623. 

IX.  MORTGAGE. 

1.  Lrgal,  168. 

2.  Equitable,  173. 

3.  Mortgagor  in  Possession,  175. 

4.  Bights  of  Mortgagee,  177. 

5.  Berortrry  of  Money  adcaticed,  188. 

6.  Priorities,  189. 

7.  Liability  of  Mortgagee,  191. 

8.  Jurisdiction  of  Admiralty  Court,  193. 

9.  Costs,  194. 

Insnranee  by  Mortgagee.]  —  iS^^  £.  Marine 
Insurance,  V.  Interest  op  assured,  9.  Bot- 
tomry, Respondentia  and  Mortgage. 

1.  Legal. 

Bffeot  of  Begiftration — Bankraptoy.] — On  the 
10th  of  June,  1830,  R.  mortgaged,  by  bill  of  sale 
to  W.  &  Co.,  the'ships  "  Lady  East,"  "  Pyramus," 
and  "  Sprightly,"  then  being  at  sea.  The  bill  of 
sale  contained  an  assignment  of  the  freight  and 
policies.  On  the  12th  of  June  the  bill  of  sale 
was  entered  in  the  book  of  registry.  On  the  18th 
of  October  the  **  Sprightly  "  returned  to  port,  and 
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sailed  again  on  the  16th  November.  On  the 
7th  January,  1831,  B.  mortgaged  the  same  ships, 
freights  and  policies  to  the  petitioners  by  biU  of 
sale,  containing  a  recital  of  and  subject  to  the 
first  mortgage ;  on  the  Uth  May,  1831,  the  second 
bill  of  sale  was  entered  in  the  book  of  registry  ; 
on  the  14th  June  B.  became  bankrupt ;  on  the 
same  day  the  '*  Pyramus  "  arrived  from  sea  ;  and 
on  the  loth  of  July  the  "Lady  East"  arrived 
from  sea  ;  on  the  2l8t  June  both  mortgages  were 
indorsed  on  the  certificate  of  the  "  Pyramus  ** ; 
and  on  the  16th  of  July  both  mortgages  were 
indorsed  on  the  certificate  of  the  "  Lady  East." 
The  "  Pyramus  "  was  lost  at  sea : — Held,  that  the 
second  mortgage  was  valid  as  to  the  interest  in 
the  shi  ps,  f  reigh  ts,  and  policies.  Jo  net  ^  Ejt  pa  rtCy 
RichardwH,  In  re,  2  C.  &  J.  513  ;  2  Tyr.  671 ; 
1  L.  J.,  Ex.  218. 


Priorities.] — ^A.  mortgaged   a   ship  for 


1,200/.  to  B.,  who  transferred  the  mortgage  to  C. 
A.  afterwards  executed  a  second  mortgage  for 
400/.  B.  afterwards  paid  off  C,  and  C.  signed  a 
statutory  receipt,  instead  of  a  retransfer.  This 
receipt  was  produced  to  the  registrar,  who  made 
an  entry  in  the  register-book,  under  the  Merchant 
Shipping  Act,  1854,  s.  68,  to  the  effect  that  the 
mortgage  had  been  dischaiged.  C.  afterwards 
executed  a  deed  purporting  to  be  a  retransfer  of 
the  1,200/.  mortgage  to  B.,  which  was  registered, 
and  at  the  same  time  a  note  was  made  by  the 
registrar  against  the  entry  of  the  receipt,  stating 
that  the  receipt  was  signed  in  error,  and  the 
mortgage  was  afterwards  again  transferred  to  C, 
to  secure  a  balance  on  account  current,  and  this 
deed  remained  in  C.*s  hands,  after  satisfaction  of 
all  that  was  due  on  the  account.  B.  then  took  a 
fresh  mortgage  from  A.  for  2,500/.,  which  in- 
cluded the  1,200/.  and  400/.,  and  had  since  been 
transferred  to  the  plaintiff.  After  the  new  mort- 
gage, B.  agreed  with  C.  that  the  mortgage  for 
1,200/.  should  be  a  security  for  advances  on  a 
current  a[ccount.  The  transfer  of  the  mortgage 
to  the  plaintiff  was  not  registered  until  after  tliis 
agreement.  Upon  a  question  of  priority  between 
C.  and  the  plaintiff  : — Held,  that  the  receipt  with 
the  entry  on  the  register  operated  as  a  discharge  of 
the  first  mortgage,  and  the  same  could  not  after- 
wards be  revived  by  the  note  made  by  the  registrar. 
BeU  V.  Blyth,  38  L.  J.,  Ch.  178  ;  L.  B.  4  Ch. 
136  ;  19  L.  T.  662  ;  17  W.  B.  194. 

IndorMsnent  on  Begister  —  Pottponemont  of 
Power  of  Bale.] — A  claimant,  upon  an  inter- 
pleader in  a  county  court  as  to  his  title  to 
a  ship  seized  in  execution  upon  a  judgment 
against  the  registered  owner,  proved  a  previous 
mortgage  of  the  ship  to  him  by  such  owner  for  a 
loan,  with  a  proviso  in  the  mortgage  postponing 
until  a  date  subsequent  to  the  seizure  of  the  ship 
the  power  of  sale  vested  in  the  mortgagee  by 
17  &  18  Vict.  c.  104, 8. 71,  and  that  such  mortgage 
was  recorded  in  the  register-book  of  the  port  of 
the  ship's  r^stration  in  the  form  prescribed  by 
s.  66,  but  there  was  no  indorsement  on  the  certifi- 
cate of  registry,  according  to  4  Geo.  4,  c.  41,  ss.  35, 
43,  and  3  &  4  WilL  4,  c.  55,  ss.  34,  42  :~Held, 
that  the  mortgage  was  not  invalid,  either  as  a 
fraud  against  CTcditors,  or  as  not  being  according 
to  17  &  18  Vict.  c.  104,  on  the  ground  of  the  iK)st- 
ponement  of  the  power  of  sale.  Dickinson  v. 
KUrhen,  8  El.  &  Bl.  789. 

Held,  also,  that,  even  if  the  registration  of  the 
mortgage  was  im|)erfect,  by  reason  of  the  want  of 
the  indorsement  on  the  certificate,  yet  a  judgment 


given  by  the  county  court  upon  the  interpleader 
summons  against  the  claimant  in  favour  of  the 
execution  creditor  was  erroneous ;  for  the  claimant 
became  and  was  the  owner  of  the  ship,  by  reason 
of  the  mortgage,  and  such  common-law  incident 
to  a  mortgage  is  not  abrogated  by  17  &  18  Vict, 
c.  104,  s.  70,  which  was  intended  to  protect  a 
mortgagee,  taking  possession  of  a  mortgaged  ship 
in  order  to  make  it  available  as  a  security,  from 
liabilities  that  might  otherwise  attach  upon  him 
as  oilier  of  a  ship  in  possession.    Jb. 

Whore  rraudident  Coneealment.]— The  legal 
title  of  a  mortgagee  of  a  ship  who,  for  the  pur- 
pose of  facilitating  a  sale  by  the  mortgagor,  con- 
ceals his  mortgage,  cannot  prevail  in  equity 
against  a  purchaser  for  valuable  consideration 
without  notice.  Hooper  v.  Oumm,  36  L.  J.,  Ch. 
605  ;  L.  B.  2  Ch.  282  ;  16  L.  T.  107 ;  15  W.  B. 
464. 

Of  unflnithed  Bhip.l — ^A.,  being  owner  of  a  ship 
which  was  unfinished,  on  the  5th  of  July  mort- 
gaged it  to  B.  A.,  on  the  5th  of  August,  regis- 
tered the  ship  as  owner,  pursuant  to  17  &  18  Vict, 
c.  104,  8.  42.  On  the  following  day.  B.  caused 
the  mortgage  to  himself  to  be  inserted  on  the 
register.  A.  having  become  bankrupt  : — Held, 
that  A.'8  consignees  could  not  maintain  trover 
against  B.  for  the  ship.    Bell  v.  Bank  of  London^ 

3  H.  &  N.  730  ;  28  L.  J.,  Ex.  116. 

Bradng  Entries  of.]~There  is  no  provision  in 
the  merchant  shipping  acts  which  authorises 
the  registrar  to  erase  entries  of  mortgages.  In 
case  of  their  having  been  duly  disc^rged,  an 
entry  to  that  effect  may  be  made  under  s.  68  of 
the  act  of  1854.  Ouutteaunenf  v.  Capeyron^  51 
L.  J.,  P.  C.  37  ;   7  App.  Cas.  127  ;   46  L.  T.  65  ; 

4  Asp.  M.  C.  489— P.  C. 

Begiitration.]— A  mortgage  (1813)  that  failed 
to  comply  with  the  Begister  Act  was  absolutely 
void.     WUwn  v.  Heather^  6  Taunt.  695. 

Sec  also  Campbell  v.  Thompson,  supra,  col.  36  ; 
Cato  V.  Irving,  Bulteel,  Ex  parte  ;  Payny,  Smith  ; 
Coonibes  v.  Mansfield;  Itindsay  v.  Oibbs,  supra, 
III.  Beoistbation. 

Begistered  first  mortgagees  of  a  ship,  with 
power  of  sale,  took  from  the  mortgagor,  by  an 
unregistered  document,  a  declaration  that  the 
mortgage  should  be  a  security,  not  only  for  the 
mortgage  debt,  but  for  such  sums  as  might,  for 
the  time  being,  be  due  from  the  mortgagor, 
either  alone  or  with  any  partner  to  the  mort- 
gagees or  their  firm,  however  composed.  Subse- 
quently another  incumbrancer  took  a  registered 
mortgage,  expressed  to  be  subject  to  the  first 
mortgage,  but  not  referring  to  the  unregistered 
charge,  of  which,  however,  the  last  mortgagee 
did  not  deny  having  had  notice  when  he  took 
his  security  : — Held,  that  .the  unregistered  docu- 
ment was  not  merely  a  further  charge  but  a  new 
security,  and  that  the  Shipping  Act,  8  &  9  Vict, 
c.  89,  s.  34,  excluded  it  from  priority  over  the 
last  mortgage.  Parr  v.  Applebee,  7  De  G.  M.  &  G. 
585  ;  24  L.  J.,  Ch.  767  ;  3  W.  B.  645. 

Bill  of  Sale,  held  to  be  Mortgage.]— 

Bill  of  sale  of  a  ship,  though  absolute  in  its 
terms,  may,  notwithstanding  the  Ship  Begistry 
Act,  be  ill  cquity^  held  a  mortgage,  if  such  appears 
to  have  been  the  real  intention  of  the  parties. 
Langton  v.  Norton,  5  Beav.  9  ;  11  L.  J.,  Ch.  233  ; 
6  Jur.  357,  594. 
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The  owner  of  eight  sixty-fourths  of  a  vessel,  in 
consideration  of  1002.,  assigned  them  by  bill  of 
sale  ;  contemporaneously  with  its  execution,  a 
memorandum  was  indorsed  thereon,  signed  by 
an  agent  of  the  assignee,  stipulating  that,  on  the 
assignor  repaying  to  the  assign^ee  the  1002.  and 
interest,  the  bill  of  sale  should  be  void.  Subse- 
quently, the  assignee  received  interest,  and  gave 
a  receipt  for  it,  as  for  interest  on  lOOZ.  advanced 
on  security  of  the  bill  of  sale.  The  registry  at 
the  custom-house  was  of  an  absolute  sale.  The 
assignee  sold  the  eight  sixty-fourths,  and  the  bill 
of  sale  to  the  purchaser  was  duly  executed  ;  but, 
before  its  registry,  a  bill  to  retleem  by  the 
original  owner  was  filed,  and  the  court  restrained 
the  registry  of  the  bill  of  sale,  and  made  a  decree 
for  redemption  on  payment  of  the  lOOZ.  and 
interest,  with  costs  so  far  as  they  were  increased 
by  the  dispute  of  the  plaintiffs  right  to  redemp- 
tion. Wfiiffield  V.  ParJUty  4  De  G.  &  Sm.  240  : 
16  Jur.  852. 

Segiitered  Mortgagee  ~  XTnregiftered  Prior 
Purchaser.] — Registered  mortgagee  preferred  to 
unregistered  prior  purchaser.  T/te  Eastern  Belle, 
S3  L.  T.  214  ;  3  Asp.  M.  C.  19. 

Debenture  oharging  Bldpi  —  Notice.]  —  Sec- 
tion 3  of  the  Merchant  Shipping  Amendment  Act, 
1862,  did  not  repeal  any  part,  but  only  explained 
the  meaning  of  s.  69  of  the  Merchant  Shipping 
Act,  1864.  Therefore,  though  equitable  interests 
in  ships  are  recognised,  a  legal  mortgage  of  a 
ship  in  statutory  foi-m  and  registered  has  priority 
over  an  equitable  charge  previously  given,  even 
where  the  legal  mortgagee  takes  with  notice  of 
the  charge.  Black  v.  William*y  64  L.  J.,  Ch. 
137  ;  [1895]  1  Ch.  408 ;  13  R.  224  ;  43  W.  R. 
346  ;  2  Manson,  86. 

Mortgage  and  Subsequent  Bale.] — The  owner 
of  eight-sixteenths  of  a  ship  mortgaged  them 
and  afterwards  sold  them  to  another  who  took 
possession  of  them  and  of  the  gi*eat  bill  of  sale. 
Held,  that  the  mortgagee  was  to  be  preferred  to 
the  purchaser.     Gillespie  v.  Coutts,  Ambl.  652. 

Payment  off—Duty  of  Begistrar.]  —  Upon 
production  of  a  mortgage  with  a  receipt  for  the 
mortgage  money  indors^,  the  registrar's  duty  is 
to  enter  the  discharge  of  the  mortgage  on  the 
register.  Holder uess  v.  Lamport^  29  Be.iv.  129  ; 
30  L.  J.,  Ch.  489 ;  7  Jur.  (N.S.)  564  ;  9  W.  R. 
327. 

Mortgage  of  8bip  at  Sea — ^Bankruptcy — Order 
and  Disposition.] — A  transfer  of  a  ship  and  cargo 
at  sea  conveyed  by  M.  and  S.  as  security  for  money 
advanced  by  executing  and  delivering  to  S.  a 
bill  of  sale  of  the  ship,  a  ()olicy  upon  ship  and 
cargo,  indorsing  the  bills  of  lading,  was  held 
not  to  pass  the  property  to  S.,  where  S,  neglected 
upon  the  ship's  return  and  notice  thereof  to  take 
possession,  or  to  do  any  act  to  notify  the  transfer 
of  the  property  to  him ;  but  that  the  property 
passed  to  the  assignees  of  M.,  a  banlumpt,  as 
being  in  his  order  and  disposition  ;  also  that  an 
agreement  that  the  captain  should  have  a  share 
of  the  profits  or  loss  on  the  voyage  did  not 
prevent  S.  from  taking  possession.  Mair  v. 
Olennie,  4  M.  &  S.  240  ;  16  R.  R.  445. 

R.  W,  and  his  partner  gave  a  bond  to  H.  for 
1,200Z.,  and  the  same  day  assigned  to  H.  or  order 
the  goods  in  two  ships  at  sea,  also  the  bills  of 
lading  and  policies  upon  the  same  goods  as 
collateral  security ;  the  policies  indorsed  to  U., 


the  bills  of  lading  not : — Held,  upon  H.*s  bank- 
ruptcy, that  the  ships  and  cargoes  were  not  in 
his  oKier  and  disposition.  Bromn  v.  Heathcote, 
1  Atk.  160. 

Mortgage  of  a  ship  at  sea  is  good  as  against 
creditors  in  bankruptcy  if  the  mortgagee  takes 
the  bill  of  sale  and  gets  possession  promptly ; 
otherwise  not.  Matthewt,  Ex  parte,  2  Ves.  272. 
S.  P.,  Thompsm  v.  Smith,  1  Madd.  395. 

Mortgage  of  a  ship  in  the  port  of  Dublin,  and 
delivery  of  muniments ;  the  mortgagee  insured 
her  there,  and  made  a  second  mortgage ;  the 
second  mortgagee  took  possession  as  soon  as  he 
was  informed  she  was  in  an  English  port ;  this 
is  a  sufficient  possession  to  take  it  out  of  the 
Stat.  21  Jac  1,  c.  19.  Batson,  Ex  parte,  3  Bro. 
C.  C.  362. 

A.  being  indebted  to  B.,  assigns  a  ship  to  C. 
as  trustee  for  B.  by  way  of  mortgage.  The  ship 
is  registered  de  novo  in  the  name  of  C,  and  a 
certificate  of  registry  is  put  on  board  ;  but  she  is 
left  under  the  control  of  A.,  who  becomes  bank- 
rupt. Quaere  if  she  passes  to  his  assignees  under 
21  Jac.  1,  c.  19.     Hay  v.  Mankhvufte,  Holt,  603. 

Sole  owner  of  a  ship  secretly  mortgages  three 
fourth  shares  in  her  as  security  for  a  debt,  and 
is  allowed  by  the  creditor  to  retain  possession  of 
her  until  he  becomes  bankrupt ;  the  require- 
ments of  the  registry  acts  having  been  com- 
plied with  : — Held,  that  the  vessel  passed  to  the 
assignees  under  21  Jac.  1,  c.  19,s.  11.  Kirhley  v. 
Hodgson,  2  .  &  R.  848  ;  1  B.  &  0.  588  ;  1  L.  J. 
(0.8.)  K.  B.  185. 


Trover.] — ^Where  a  ship  was  mortgaged  at 

sea  with  a  proviso  that  the  mortgagor  should  con- 
tinue in  possession  till  failure  of  payment  of  the 
mortgage  money  on  demand,  the  grand  bill  of 
sale  was  delivered  and  the  mortgagor  became 
bankrupt  before  the  arrival  of  the  ship,  and  the 
mortgagee  took  possession  on  her  arrival : — Held, 
that  he  could  maintain  trover  against  the 
assignees,,  although  he  had  made  no 'demand 
on  the  Imnkrupt  or  his  assignees.  Atkiusim  v. 
MAling,  2  Term  Rep.  462  ;  1  R.  R.  524. 

Bill  of  Sale  left  in  Mortgagor's  Hands— 
Indorsement  of.  Subsequent  Charges.] — Mort- 
gagee of  a  ship  by  deed  intrusts  the  mortgagor 
with  the  original  bill  of  sale,  and  the  mortgagor 
indorses  thereon  subsequent  mortgages,  or  bills 
of  sale,  of  several  parts  of  the  ship,  and  mort- 
gagee acquiesces ;  this  is  evidence  of  an  assent 
in  such  mortgagee,  and  shall  therefore  postjwue 
him.     Mooatta  v.  Murgatroyd,  1  P.  Wms.  394. 

Commission  on  Loan— Agreement  to  give 
Legal  Mortgage  of  Skip— -First  Mortgage.]— 
Action  to  recover  commission  upon  a  loan 
obtained  by  the  plaintiff  for  the  defendant  upon 
security  of  his  ship.  The  defendant  agreed  to 
accept  the  loan  and  to  give  a  "  legal  mortgage  " 
of  his  ship.  The  lender,  upon  investigating  the 
borrower's  title,  found  that  there  was  a  first 
mortgage  upon  the  ship,  and  refused  to  make 
the  advance  : — Held,  that  the  agreement  between 
the  plaintiff  and  defendant  was  that  the  defen- 
dant should  give  a  first  mortgage  as  security ; 
and  that  the  verdict  for  the  plaintiff  for  his 
commission  should  stand  ;  new  trial  refused, 
Thompsim  v.  aerh  7  L.  T.  269  ;  11  W.  R.  23  ; 
S,  a,  nisi  prius,  3  F.  &  F.  183. 

What  Gear  included— Fishing  Boats— Nets.] 
— In  a  case  where  certain  fishing  boats  had  been 
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mortgaged  by  the  bankrupts,  and  the  mortgagees 
laid  claim  to  the  nets  and  the  fishing  gear  which 
had  been  used  on  board  the  said  ves^Is  (but  of 
which  no  particular  nets  were  appropriated  to  or 
specially  belonging  to  any  particular  vessel)  on 
the  ground  that  such  nets  and  fisliing  gear  came 
within  the  word  "  ship  "  in  s.  72  of  the  Merchant 
Shipping  Act,  1854,  and  the  word  "appurte- 
nances "  in  the  form  of  mortgage  of  a  ship  now 
in  use  and  substituted  for  Form  I.  given  in  the 
Merchant  Shipping  Act,  1854  :--Held,  that  in 
order  to  make  a  thing  an  appurtenance  it  must 
be  specified  ;  that  in  the  present  case  there  was 
no  evidence  to  show  that  any  specific  nets  were 
appropriated  to  any  particular  ship,  but  that  they 
were  used  indiscriminately,  and  that  they  could 
not  in  consequence  be  considered  "appurte- 
nances "  within  the  meaning  of  the  act.  Gould, 
Ex  parte,  Salmon,  In  re,  2  Morrell,  137. 

ArtaelM  on  Board  at  or  after  Mortgage.  ]• 


Held,  that  the  transaction  between  him  and  his 
bankers  was  neither  a  fraudulent  preference  nor 
an  act  of  bankruptcy.  Winter,  I> parte,  Softley, 
In  re,  44  L.  J.,  Bk.  107  ;  L.  R.  20  Eq.  746 :  33 
L.  T.  62  ;  24  W.  R.  68. 


By  Deposit  of  Boilder'i  Certificate.]— 


Held,  also,  that  the  deposit  of  the  builder's  cer- 
tificate was  a  good  equitable  mortgage  of  all  his 
property  and  interest  in  the  ship,  and  that, 
although  unfinished,  it  did  not  require  registra- 
tion under  the  Bills  of  Sale  Act,  1854.    Ih, 

Of  TTnflnithed  Ship— Incapable  of  Begis- 


A  mortgage  of  a  ship  includes  everything  on  board 
at  the  date  of  the  mortgage  which  was  necessary 
for  the  prosecution  of  the  voyage,  or  anything 
which  has  been  brought  on  board  subsequently 
in  substitution  for  what  was  there  for  the  same 
object  at  the  time  when  the  mortgage  was 
entered  into.  Coltman  v.  Chwmberlain,  69  L.  J., 
Q.  B.  563 ;  25  Q.  B.  D.  328  ;  39  W.  R.  12. 

Mortgage  of  Whaler  and  Catch  of  Oil— Mort- 
gage without  Notice  of  Prior  Mortgage— Priori- 
tiea.]— See  Feltham  v.  Clark,  post,  XV.  Caboo, 
15.  Sale,  Assignment  and  Mobtqaoe. 

Trawl  Warp — Mortgage  of  Trawler — ^Factors 
Aet,  1M9.]— See  Hull  Hope  WorJu  Co,  v.  Adam^, 
infra,  coL  188. 

^7  Chiardian  of  Infant.] — The  guardian  of 
an  infant  shipowner  has  no  power  under  the 
Merchant  Shipping  Act,  1854,  17  &  18  Vict. 
c.  104,  8.  99,  to  mortgage  or  sell  a  ship  of  which 
such  infant  is  the  owner.  Michael  v.  Fripp,  38 
L.  J.,  Ch.  29  ;  19  L.  T.  257  ;  17  W.  R.  23. 

2.  Equitable. 

Motiee — ^EflTect  of.] — ^A  mortgagee  of  a  ship, 
with  notice  of  a  prior  unregistered  equitable 
mortgage,  registers ;  the  prior  equitable  mort- 
gagee is  postponed  to  him.  Cttombet  v.  Mansjield, 
3  Drew.  193  ;  3  Eq.  R.  566 ;  24  L.  J.,  Ch.  513  ; 
1  Jur.  (N.8.)  270  ;  3  W.  R.  345.  See  also  Hooper 
V.  Gumm,  supra. 

Validity  ol]— In  August,  1874,  a  shipbuilder, 
having  ovenlrawn  his  account  with  his  bankers, 
offered  to  give  them  a  security  over  a  ship  which 
he  was  then  building.  This  offer  was  declined  in 
the  first  instance,  with  the  intimation,  however, 
that  circumstances  might  arise  which  might 
render  it  desirable  for  the  bank  to  have  the 
security  offered,  whereupon  he  promised  that 
whenever  he  was  required  to  give  it  he  would  do 
so.  Two  months  later,  his  account  being  still 
largely  overdrawn,  the  bankers  requested  him  to 
give  them  the  promised  security.  Accordingly 
he  deposited  with  them  the  builder's  certificate 
of  the  ship,  which  was  still  unfinished,  and  the 
following  day  they  put  a  man  in  possession.  At 
the  same  time  he,  in  consideration  of  7702.  then 
advanced  to  him,  assigned  to  the  bankers  a  trade 
debt  of  2,384Z.  2«.  8<2.,  as  a  further  security  for 
the  general  balance  of  his  account.  Two  days 
afterwards  he  filed  a  petition  for  liquidation : — 


tration.] — Whether  a  ship  not  yet  finished,  and 
therefore  incapable  of  registration  under  the 
merchant  shipping  acts,  is  properly  called  a 
ship  or  not,  it  is  a  thing  capable  of  assignment 
by  certificate  in  the  usual  way.    Ih, 

Equitable  agreement  by  articles  for  security 
upon  a  share  of  a  ship  then  building,  with  a 
covenant  for  a  future  bill  of  sale,  and  if  the  ship 
should  be  sold  in  the  interval,  for  payment  out 
of  the  purchase-money  ;  postponed  to  a  subse- 
quent bill  of  sale,  with  possession  taken  as  far  as 
it  could  be  subject  to  the  builder's  possession  and 
lien.    Daniel  v.  RuiseU,  14  Ves.  393. 


Under  17  *  18  Vict,  c.  104.]— Although 


the  17  &  18  Vict.  c.  104,  contains  no  provision 
negativing  the  validity  of  a  mortgage  made 
otherwise  than  according  to  the  terms  of  the 
act,  the  whole  scope  of  the  act  is  to  that  effect, 
and  an  equitable  mortgage  is  invalid.  Liverpool 
Borough  Bank  v.  Turner,  2  De  G.  F.  &  J.  502  ; 
30  L.  J.,  Ch.  379  ;  7  Jur.  (N.S.)  150  ;  3  L.  T.  494  ; 
9  W.  R.  292.    But  see  25  &  26  Vict.  c.  63,  s.  3. 


In  Bankmptcy.] — A  registered  mortgagee 


of  a  ship  having  deposited  with  a  creilitor  the 
instrument  of  mortgage  thereof,  and  subsequently 
become  bankrupt : — Held,  that  such  deposit  took 
the  ship  out  of  the  order  and  disposition  of  the 
bankrupt,  and  constituted  the  creditor  equitable 
mortgagee  of  the  ship.  Lacon  v.  Lifen,  32  L.  J., 
Ch.  315  ;  9  Jur.  (N.8.)  477  ;  7  L.  T.  774  ;  11  W.  R. 
474— L.  C. 

By  Parol  ae  a  Lien.] — ^An  owner  of  a  ship  may 
verbally  authorise  a  creditor  to  take  possession 
of  it  as  a  lien,  and  the  creditor  so  taking  posses- 
sion may  enforce  such  lien  without  any  alteration 
in  the  registry.  Cazemtre  v.  Clayton,  2  M.  &  Rob. 
552.    See  Parr  v.  Applebee,  ante,  col.  170. 

Bight  to  Proceeds  of  Sale  of  Ship.] — Moneys 
were  advanced  by  the  plaintiffs  to  M.  M.,  upon 
the  agreement  that  they  should  be  reimbursed  by 
the  proceeds  of  a  ship  then  being  built  in  New 
Brunswick,  and  of  her  cargo,  which  were  to  be 
consigned  by  M.  M.  to  the  plaintiffs  for  sale ;  and 
a  bill  of  lading  of  the  cargo,  and  a  power  of 
attorney  from  the  registered  owner,  enabling  the 
plaintiffs  to  sell  the  ship,  were  transmitted  by 
M.  M.  to  the  plaintiffs.  M.  M.  afterwards  trans- 
ferred the  ship  and  cargo  to  C.  and  G.  The  ship 
was  thereupon  register^  in  the  names  of  C.  and  G . 
who  sold  the  ship  and  cargo  to  R.  and  P.,  and  the 
ship  was  then  registered  in  the  name  of  P.  A  new 
master  was  appointed,  and  a  new  bill  of  lading 
signed,  and  the  ship  and  cargo  were  consigned  by 
R.  and  P.  (with  a  power  of  attorney  from  P.  to  sell 
the  ship)  to  R.  and  G.,  in  which  firm  all  the  mem- 
bers of  the  firm  of  R.  and  P.  were  partners,  except 
P.    The  plaintiff  filed  their  bill  against  C.  and  G., 
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R.  and  P.,  and  R.  and  G.,  and  the  assignees  of 
M.  M.,  to  establish  a  lien  on  the  proceeds  of  the 
ship,  and  on  the  cargo,  tinder  their  agreement 
with  M.  M.  The  defendant  R.,  one  of  the  part- 
ners in  the  firms  of  R.  and  P.  and  R.  and  G.,  was 
alone  within  the  jurisdiction  and  served  with  the 
subpoena  : — ^Held,  that  in  the  absence  of  P.,  who 
appeared  to  be  the  registered  owner  of  the  ship, 
the  court  could  not  make  any  decree  establishing 
the  plaintiffs'  lien  on  the  proceeds  of  the  sale  of 
the  ship  ;  that,  although  it  appeared  that  the 
ship  had  been  sold  by  R.  and  G.,  pending  the  suit, 
under  the  power  of  attorney  from  P.,  and  that 
the  proceeds  had  been  accounted  for  by  R.  and 
G.  to  R.  and  P.,  no  fraud  being  proved  in  the 
transactions  under  which  those  firms  had  acquired 
the  ship  and  the  proceeds,  the  plaintiffs  were  not 
entitled  to  any  relief  in  respect  of  the  proceeds 
of  the  sale  in  the  suit  in  which  R.  only  appeared  ; 
that  the  claim  of  the  plaintiffs  in  equity  to  the 
proceeds  of  the  ship  would  not  be  assisted  by 
proof  of  notice  by  P.  of  the  transactions  between 
the  plaintiffs  and  M.  M.  M'Calnumt  v.  Rankin, 
8  Hare,  1  ;  19  L.  J.,  Ch.  215  ;  14  Jur.  475.  8.  C, 
on  farther  consideration,  2  De  G.  M.  &  G.  403  ; 
22  L.  J.,  Ch.  564. 

Judgment  Creditor  of  Equitable  Mortgagee.] 

— ^A  creditor  getting  judgment  against  a  ship 
that  is  subject  to  an  equitable  mortgage  is 
entitled  to  the  interest  of  his  debtor  in  the  ship, 
and  no  more.  De  Wol/y.  PUeaim,  17  W.  R.  914. 

Afsignment  by  Bill  of  Sale,  in  Form  Absolute, 
held  to  be  Mortgage. ]->See  Whitfield  v.  Parfitt, 
and  cases  supra,  col.  171. 

Agreement  to  giro  Mortgage.] — Means  a  first 
mortgage.     Thompson  v.  Clark^  supra,  col.  172. 

8.  MOBTGAGOB  IN   POSSESSION. 

Eibet  of  Charterparty.] — Where  a  beneficial 
chart erpaity  has  been  entered  into  by  a  mort- 
gagor in  possession  of  a  ship  the  mortgagee 
cannot  object  to  the  charterparty  being  carried 
out  simply  upon  the  ground  that  the  effect  of 
carrying  out  the  charterparty  will  be  to  remove 
the  ship  out  of  the  jurisdiction  of  the  court,  and 
to  render  it  difficult  for  him  to  enforce  his  mort- 
gage security.  The  FancJum,  50  L.  J.,  Adm.  4  ; 
5  P.  D.  173 ;  42  L.  T.  483  ;  29  W.  R.  339  ;  4  Asp. 
M.  C.  272. 

When  shares  in  a  ship  are  mortgaged,  posses- 
sion being  retained  by  the  mortgagors,  and  the 
managing  owner,  duly  appointed  by  all  the  co- 
owners,  including  the  mortgagors,  charters  the 
ship  for  a  foreign  voyage,  and  she  loads  and  is 
about  to  proceed  on  the  voyage,  the  mortgagee, 
even  though  he  takes  possession  of  his  shares 
before  the  sailing  of  the  ship  but  after  the 
making  of  the  charterpnrty,  cannot  arrest  the  ship 
or  demand  bail  in  an  action  brought  by  him  to 
compel  payment  of  his  mortgage  debt,  provided 
the  performance  of  the  chaiteiparty  is  not  pre- 
judicial to  the  security  ;  and  the  court  will,  upon 
the  application  of  the  co-owners,  release  a  ship 
so  an-ested,  and  will  condemn  the  mortgagee 
arresting  in  costs.  The  Maxima,  39  L.  T.  112  ; 
4  Asp.  M.  C.  21. 

Wtiere  a  mortgagor  of  a  ship  does  some  act 
which  prejudices  or  injures  the  security  of  the 
mortgagee,  the  declaration  in  17  &  18  Vict.  c.  104, 
ss.  70,  71,  that  the  mortgagor  is  to  be  deemed 
the  owner,  ceases  to  have  any  binding  effect 


against  the  mortgagee,  and  he  may  exercise  the 
powers  given  to  him  by  the  mortgage,  subject  to 
this  qualification — every  contract  entered  into  by 
the  mortgagor  in  possession  is  a  contract  which 
derives  validity  from  the  declaration  containeil 
in  the  statute  of  his  continuing  to  be  the  owner. 
Such  contract  would,  however,  enure  for  the 
benefit  of  the  mortgagee,  on  his  giving  notice  to 
the  party  who  is  to  pay  the  mortgagor  under  that 
contract.  Collins  v.  Lamport,  34  h.  J.,  Ch. 
196 ;  11  Jur.  (N.s.)  1  ;  11  L.  T.  497  ;  13  W.  R.  283. 

Therefore  where,  pending  a  mortgage,  the 
mortgagor  had  contracted  for  the  sale  S  the  ship, 
and  before  the  contract  was  completed  the  pur- 
chaser had  entered  into  a  charterparty  with  the 
plaintiff,  the  mortgagees,  on  the  bankruptcy  of 
the  mortgagor,  were  restrained  from  selling  or 
otherwise  dealing  with  the  ship  in  any  manner  in- 
consistent with  the  terms  of  the  charterparty.  lb. 

Where  a  mortgagee  took,  with  notice  of  a 
charterparty  entered  into  by  the  mortgagor,  an 
interlocutory  injunction  was  granted  restraining 
the  mortgagee  from  exercising  his  power  of  sale 
in  such  a  manner  as  to  interfere  with  the  rights 
of  the  charterer.  De  Mattos  v.  Gibson,  4  De  G. 
&  J.  276 ;  28  L.  J.,  Ch.  165,  498  ;  5  Jur.  (N.S.)  347, 
565  ;  7  W.  R.  100,  152,  403,  514. 

Bight  to  Pouession  under.] — A.,  being  the 
owner  of  a  steamship,  mortgaged  it  to  B.,  and 
subsequently,  under  circumstances  held  to  shew 
acquiescence  by  B.,  entered  into  an  agreement  in 
contemplation  of  a  partnership  with  C,  by  the 
terms  of  which  C.  was  to  woric  the  ship  for  A. 
till  further  notice,  paying  all  the  expenses  and 
receiving  all  the  profits,  A.  agreeing  to  indemnify 
him  against  loss,  if  any,  upon  a  periodical  state- 
ment of  accounts.  Subsequently  to  this  agree- 
ment B.  gave  notice  to  C.  of  the  mortgage,  and 
required  possession  of  the  ship.  The  ship  was 
being  employed  in  voyages  at  a  distance  from 
EngSind.  between  S.  and  T.,  and  was  at  that 
time  at  S.,  under  engagements  which  had  been 
entered  into  by  C.  with  third  parties,  with  respect 
to  its  next  voyage  to  T.  The  ship  was  given  up 
to  B.'s  agent  at  T.  at  the  termination  of  its  next 
voyage  thither.  At  the  time  of  such  delivery  C. 
owed  to  the  crew  of  the  ship  a  large  sum  for 
wages,  which  entitled  them  to  proc^d  against 
the  ship  in  the  admiralty  court ;  and  shortly 
after  the  delivery  of  the  ship  the  crew  took  such 
proceedings,  and  the  ship  was  seized  by  the 
officers  of  the  court.  B.,  after  suffering  much 
delay  and  loss,  paid  the  wages  and  obtained 
possession  of  the  ship.  In  an  action  of  trover  for 
the  ship,  brought  by  B.  against  C. : — Held,  that 
C.  was  entitled  to  retain  possession  of  the  ship 
till  its  arrival  at  T.,  in  order  to  fulHl  the  engage- 
ments incurred  before  notice.  Johnston  v.  Royal 
Mail  Steam  Packet  Co.,  37  L.  J.,  C.  P.  33  ;  L,  R. 
3C.  P.  38;  17L.  T.  445. 

Held,  also,  that  as  there  had  been  a  delivery  of 
the  ship  at  T.,  notwithstanding  it  was  subject  to 
a  maritime  lien  for  wa^es,  A.  was  not  entitled  to 
recover  on  a  count  for  trover.    lb. 

ConitruetiTe  PosiOMion.] — A  mortgagee  may 
recover  upon  a  ship  mortgage,  though  never  in 
possession  of  the  ship,  if  the  mortgagor  has  given 
all  the  possession  he  can  give.  Delchier  v.  Parsons, 
1  Kenyon,  38,  48. 

Mortgagor  of  three  hoys  suffered  by  mortgagee 
to  remain  in  ixwsession,  and  to  work  them. 
Upon  his  bankruptcy  the  hoys  were  held  to  pass 
to  his  assignees  as  being  in  his  order  and  disposi- 
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tion.    atephetu  v.  Sole,  1  Ves.  362.    S,  C,  cit«i 
1  Atk.  157. 

tAghX  to  ProeMdi  of  Ship  Sold  in  Wagoi  Suit.] 
— Saiplns  pruceetis  of  ship  sold  in  wages  suit  not 
paid  out  to  mortgagees,  who  had  never  been  in 
possession  ;  ordered  to  remain  in  the  registry. 
The  PorUea,  2  Hag.  Adm.  84. 

A  mortgagee  in  possession  of  a  ship  sold  under 
a  decree  of  the  court  of  admiralty  for  the  pay- 
ment of  seamen's  wages,  is  entitled  to  the  re- 
mainder of  the  proceMls  after  payment  of  sea- 
men's wages  and  costs.  The  SeptuHe,  Hodges  v. 
Sims,  3  Knapp,  94. 

■ 

Sight  to  Chartor  Xortgagod  Ship.]— B.,  owner 
of  a  ship,  having  mortgaged  it  to  the  defendants, 
contracted  with  L.  for  the  sale  of  the  ship  to  him, 
and  before  R.  became  finally  bound  by  the 
contract  L.  entered  into  a  charterparty  with  the 
plaintiff  Before  the  vessel  started  on  her 
voyage  B.  stopped  payment,  whereupon  the 
mortgagees  took  steps  towards  selling  the  ship. 
It  aopearing  that  the  terms  of  the  charterparty 
would  not  damage  the  security,  an  injunction  to 
restrain  any  dealings  with  the  ship  inconsistent 
with  the  terms  of  the  charterparty  was  granted 
at  the  suit  of  the  plainti&.  &lliju  v.  I^mport, 
34  L.  J.,  Ch.  1U6  ;  11  Jur.  (N.8.)  1  ;  11  L.  T.  497  ; 
13  W.  B.  283. 

Mortgagor  no  Claim  for  Use  of  Ship.]— A 
mortgagee  out  of  possession  of  a  whaler  is  not 
entitled  as  against  the  mortgagor  or  his  assignee 
of  the  cargo  to  an  allowance  for  the  use  of  the 
ship.  Langton  v.  Horton,  6  Beav.  9  ;  11  L.  J., 
Ch.  233  ;  6  Jur.  357  ;  594. 

Order  and  Ihiposition.]— &«  caeee  supra,  cols. 
151,  158. 

Xortgagoos  Prcjndiood.]— A  mortgagor  may 
not  so  deal  with  his  ship  as  to  materially  preju- 
dice his  mortgagees'  security.  Latning  Jf;  Co,  v. 
Seater,  16  Ct.  of  Sess.  Cas.  (4th  ser.)  828. 

Arroit  of  Ship— Freight.] — First  mortgagees 
to  whom  the  ship's  freight  had  been  assigned 
after  notice  of  a  second  mortgage,  although  they 
arrested  the  ship,  did  not  take  possession  of  her 
before  the  freight  was  paid : — Held,  that  they 
were  not  liable  to  account  for  the  freight  as 
mortgagees  in  possession.  Having  received  it  as 
assignees  of  freight  they  were  entitled  to  it  as 
against  the  second  mortgagees,  although  the 
assignment  was  made  after  notice  of  the  second 
mortgage.  ITie  Benwell  Tower,  72  L.  T.  664  ;  8 
Asp.  M.  C.  15. 

Liability  of  Mortgagee  for  Wages  and  Sup- 
pliee.] — See  Baher  v.  Buckle,  and  cages,  cols. 
191,  seq. 

Mortgagor  taking  to  Sea  Mortgagees*  Man  in 
Poeieerion.] — See  The  Falrport,  supra,  col.  94. 

4.  Bights  of  Mortoaoee. 

To  Sell  and  Uie.! — Where  a  ship  has  been 
mortgaged  for  a  debt,  a  creditor  who  has  got 
judgment  against  a  registered  owner  of  the  ship 
cannot  take  and  sell  the  ship  in  execution,  for  to 
do  so  would  be  to  defeat  the  rights  of  the  mort- 
gagee to  make  the  ship  available  as  a  security 
for  his  debt,  given  him  by  17  &  18  Vict.  c.  104, 
8.  70.  Kitchen  v.  Irvine,  8  El.  &  BL  789  ;  28  L.  J., 
Q.  B,  46;  5  Jur.  (ir.8.)118. 


Semble,  that  a  mortgagee  of  a  ship  has  power, 
under  17  &  18  Vict.  c.  104,  s.  70,  to  use  as  well 
as  to  sell  the  ship.  European  and  Australian 
Royal  Mail  Co,  v.  Royal  Mail  Steam  Packet  Co., 
4  Kay  &  J.  676  ;  6  Jur.  (N.S.)  310. 

Under  what  Conditions.] — Where  a  mort- 
gagee of  a  steamship  took  possession  of  her,  and 
used  her  for  the  purposes  of  a  speculation  which 
resulted  in  a  loss,  and  subsequently  sold  her  dis- 
advantageously  : — Held,  that  he  must  himself 
bear  such  loss,  and  be  charged  with  the  value  of 
the  vessel  at  the  time  he  took  possession  of  her. 
Marriott  v.  Anchor  Rerersionary  Ch,,  3  De  G. 
F.  &  J.  177  ;  30  L.  J.,  Ch.  571  ;  7  Jur.  (na)  713  ; 
4  L.  T.  590 ;  9  W.  B.  726. 

A  vessel  was  mortgaged  for  a  nominal  sum,  to 
secure  an  unascertained  balance  due  to  the  mort- 
gagee, with  power  to  sell  by  public  auction,  and,  in 
case  a  vessel  could  not  be  sold,  the  mortgagee  was 
to  hold,  enjoy  and  possess  the  free  use,  control  and 
possession  thereof  as  sole  owner,  until  the  full 
amount  of  his  claims  should  be  satisfied.  Default 
was  made  in  payment  of  the  sum  named  before 
the  real  balance  was  ascertained,  and  pending  an 
investigation  thereof  before  arbitrators,  the 
mortgagee  caused  the  vessel  to  be  sold  by  private 
contract : — Held,  that  such  sale  was  wrongful, 
and  not  warranted  by  the  conditions  of  the 
mortgage.  Brouard  v.  Dumaresque,  3  Moore, 
P.  C.  457. 

Sight  to  Arroit— Boitralnt  Aetion.]  —  A 
mortgagee  cannot  arrest  a  ship  for  the  purpose 
of  getting  security  for  her  safe  return.  Thr 
Highlander,  2  W.  Bob.  109. 

As  to  Sale  of  Yeiiol  at  the  Snit  of  a  Mortgagee 
of  Part.]— See  The  Fairlie,  i)0St,  coL  194. 

To  defsnd  Aetions  against  Ship.]— The  mort- 
gagee may  come  in  and  defend  his  interest  in  the 
ship  sued,  but  can  only  rely  on  defences  open  to 
the  owner  of  the  ship.  The  Chieftain,  Br. 
&  Lush.  104  ;  32  L.  J.,  Adm.  106  ;  9  Jur.  (K.8.) 
388  ;  8  L.  T.  120  ;  11  W.  B.  537. 

To  reeeive  Freight— Extent   of  Hightl— A 

mortgagee  of  a  ship  does  not,  ordinarily  speaking, 
obtain,  by  the  mortgage  alone,  a  transfer,  by 
way  of  contract  or  assignment,  of  the  right  to 
freight ;  the  mortgagor  remains  the  dominus  of 
the  ship,  with  regard  to  everything  relating  to 
its  employment,  or  nonemployment,  or  to  any 
rate  of  freight  to  be  eamecl  by  its  employment, 
until  the  mortgagee  takes  possession.  The  mort- 
gagee on  taking  possession  becomes  the  owner, 
and  it  is  by  virtue  of  that  ownership,  and  not  by 
virtue  of  any  antecedent  contract  or  right,  that 
he  is  entitled  to  receive  the  freight,  which,  by 
contract  or  otherwise,  is  lawfully  payable.  Keith 
V.  Burrows,  46  L.  J.,  C.  P.  801  ;  2  App.  Cas.  636  ; 
37  L.  T.  291  ;  25  W.  B.  831 ;  3  Asp.  M.  C.  481— 
H.  L.  (E.) 

M.  mortgaged  his  ship,  then  in  California,  to 
K.  &  Co.,  but  the  mortgage  w^as  not  registered. 
A  cargo  was  afterwards  put  on  board  in  Cali- 
fornia on  account  of  the  ship,  and  bills  of  lading 
were  drawn  for  a  nominal  freight  of  \s,  per  ton. 
Before  the  ship  arrived  in  England,  B.  &  Co., 
without  notice  of  the  mortgage,  advanced  money 
to  M.  on  the  security  of  the  cargo,  and  then  sold 
the  cargo  to  J.  by  a  contract  containing  the  fol- 
lowing clause :  '*  As  cargo  is  coming  on  ship's 
account,  freight  is  to  be  computed  at  hbs,  per 
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ton,  and  invoice  to  be  rendered  accordingly." 
M.  paid  for  the  cargo  and  received  the  bills  of 
lading,  and  handed  them  to  B.  &  Co.,  with  an 
assignment  indorsed  of  his  interest  in  "  the 
within  freight"  expressed  to  be  "at  the  rate  of 
55«.  per  ton,  and  not  the  nominal  amount  of  I*. 
per  ton."  K.  &  Co.  registered  their  mortgage, 
and  on  the  arrival  of  the  ship  took  possession, 
and  claimed  freight  at  the  rate  of  55«.  per  ton  : 
— Held,  that  the  sum  of  55*.  per  ton  was  not 
really  freight,  but  was  part  of  the  price  of  the 
cargo  kept  back  till  the  arrival  of  the  ship,  and 
that  the  mortgagees  were  not  entitled  to  more 
than  Is.  per  ton,  the  freight  specified  in  the  bills 
of  lading.    Jb, 

The  first  registered  mortgagee  of  a  ship,  by 
taking  possession  of  her  before  the  freight  is 
completely  earned,  obtains  a  legal  right  to 
receive  the  freight,  and  to  retain  thereout  not 
only  what  is  due  on  his  first  mortgage,  but  also 
the  amount  of  any  subsequent  charge  which  he 
may  have  acquired  on  the  freight,  in  priority  to 
every  equitable  charge  of  which  he  had  no  notice  ; 
and  it  makes  no  difierence  that  a  subsequent 
incumbrancer  was  the  first  to  give  notice  to  the 
charterers  of  his  charge  on  the  freight.  Liverpool 
Marine  Credit  Co.  v.  Wilson,  41  L.  J.,  Ch.  798  ; 
L.  R.  7  Ch.  607  ;  26  L.  T.  717  ;  20  W.  R.  665. 

The  mortgage  of  a  ship  carries  with  it  a  right 
to  receive  the  freight  earned  by  the  ship ;  and 
although  the  mortgagee  cannot  recover  back 
from  the  mortgagor  freight  which  he  has  allowed 
the  mortgagor  to  receive,  yet  he  may  at  any  time 
intercept  the  freight  by  giving  notice  to  the 
mortgagor,  consignee,  or  charterer  that  he  in- 
tends to  exercise  his  right  of  property,  and  to 
require  the  freight  to  be  paid  to  him.  Wilson 
V.  Wilson,  41  L.  J.,  Ch.  423 ;  L.  R.  14  Eq.  32  ; 
26  L.  T.  346  ;  20  W.  R.  436. 

The  owner  of  a  ship  assigned  the  freight  not 
yet  earned,  and  three  days  afterwards,  with  the 
knowledge  of  the  assignee,  mortgaged  the  ship 
to  persons,  and  the  mortgagees  registered  their 
mortgage.  The  assignee  neglected  to  give  notice 
of  his  claim  upon  the  freight  to  the  mortgagees  : 
— Held,  that  the  assignee  was  not  entitled  to  set 
up  any  right  to  such  freight  in  opposition  to  the 
rights  of  the  mortgagees.    lb. 

When  an  entire  ship  is  in  mortgage,  in  order 
to  defeat  the  right  of  the  mortgagor  to  receive 
the  freight,  the  mortgagee  must  take  possession 
of  her  before  the  completion  of  her  voyage ;  but 
where  the  mortgagor  of  certain  shares  is  ship's 
husband,  if  the  mortgagees  join  with  the  owners 
of  the  other  shares  in  the  ship  in  the  appoint- 
ment of  a  new  ship's  husband  before  the  com- 
pletion of  the  voyage,  the  mortgagor  loses  all 
right  as  ship's  husband  to  receive  the  freight. 
Bey7Ufn  v.  Oodden,  48  L.  J.,  Ex.  80 ;  3  Ex.  D. 
263  ;  39  L.  T.  82  ;  26  W.  R.  672— C.  A. 

In  August,  1876,  R.  was  mortgagor  of  certain 
shares  in  a  vessel,  and  also  was  acting  as  ship's 
husband,  and  the  defendant  was  charterer  of  tne 
vessel  for  the  voyage  upon  which  she  was  then 
employed.  R.  obtained  from  the  plaintiff  a  loan 
of  200/.,  and  by  a  letter  dated  the  30th  of  August 
requested  the  defendant  to  pay  to  the  plaintiff 
the  freight  due  on  the  charter.  On  the  20th  of 
September  the  mortgagees  of  R.'s  shares  and  the 
owners  of  the  other  shares  appointed  £.  ship's 
husband  in  place  of  R.  Upon  the  11th  of 
October  the  vessel  completed  her  voyage,  and 
upon  the  14th  began  to  discharge  her  cargo; 
upon  the  16th  the  defendant  sent  to  the  plaintiff 
a  cheque  for  200/.,  which    he  afterwards  dis- 


honoured, £.  having  claimed  the  amount  of  the 
freight : — Held,  that  the  plaintiff  could  not 
maintain  an  action  to  recover  the  amount  of  the 
cheque.    lb. 

A  mortgagee  may  entitle  himself  to  freight  by 
taking  possession  of  the  ship.  Gibson  v.  Ingo, 
6  Hare,  112. 

First  mortgagees  to  whom  the  ship's  freight 
had  been  assigned  after  notice  of  a  second  mort- 
gage, although  they  arrested  the  ship,  did  not 
take  possession  of  her  before  the  freight  was 
paid  : — Held,  that  they  were  not  liable  to  account 
for  the  freight  as  mortgagees  in  possession. 
Having  received  it  as  assignees  of  freight,  they 
were  entitled  to  it  as  against  the  secoud  mort- 
gagees, although  the  assignment  was  made  after 
notice  of  the  second  mortgage.  The  Benvoell 
Totver,  72  L.  T.  644  ;  8  Asp.  M.  C.  15. 

Before  the  mortgagee  obtained  possession  of 
the  ship,  the  charterers  and  consignees  of  cargo 
sold  to  the  shipowner  part  of  the  cargo  by  way 
of  discharge  of  the  freight: — Held,  that  the 
mortgagee  was  not  entitled  to  the  freight.  Bel- 
fast Harbour  Commissioners  v.  Lawther,  17  Ir., 
Ch.  R.  54. 

A.,  a  shipowner,  mortgaged  a  ship,  then  on  her 
road  home,  to  B.,  and  afterwards  gave  a  written 
authority  to  C,  to  whom  he  was  indebted,  to 
receive  the  ship's  freight.  A.,  becoming  bank- 
rupt, his  assignees,  under  an  order  in  bankruptcy, 
sold  the  equity  of  redemption  in  the  ship,  and, 
after  deducting  the  amount  due  to  them,  paid 
the  balance  into  court  under  the  Trustee  Relief 
Act : — Held,  that  C.'s  claim  for  freight  could  not 
be  sustained,  no  notice  of  the  assignment  by  A. 
having  been  given  to  the  charterers  or  their 
agents.  Pride  of  Wales  and  Annie  Lisle  QOumers 
of),  In  re,  15  L.  T.  606  ;  16  W.  R.  381. 

Held,  also,  that  it  was  not  necessary  that  the 
mortgagors  should  admit  the  accuracy  of  the 
mortgagee's  account,  in  order  to  entitle  them  to 
payment  of  the  fund  in  court.    1  b. 

The  plaintiff,  'a  shipowner,  in  July  sold  the 
ship  to  D.,  of  the  firm  of  D.  Y.  &,  Co.,  and 
received  in  payment  of  the  price  the  draft  of 
D.  Y.  &  Co.  on  B.  at  twelve  months.  In  Sep- 
tember the  ship  sailed  from  London  to  San 
Francisco,  and  thence  on  a  seeking  voyage  home. 
In  June  following  the  captain  sent  out  by  D. 
chartered  her  to  load  flour  for  Sydney.  Some 
days  before  the  bill  of  exchange  became  due, 
D.  Y.  &  Co.  requested  the  plaintiff  to  renew  it, 
which  he  agreed  to  do  upon  having  the  ship 
transferred  to  him  as  security.  The  ship  was 
accordingly  transferred  to  him  by  an  assignment 
in  form  absolute.  In  October  the  captain,  who 
had  no  knowledge  of  the  assignment,  received 
1,000/.  on  account  of  freight,  and  remitted  it  to 
D.  Y.  &  Co.  In  Noveml^r  D.  Y.  &  Co.  became 
bankrupt : — Held,  that  the  court  could  treat  the 
assignment  according  to  its  real  nature  as  a 
mortgage ;  and  that  the  mortgagee,  not  having 
taken  possession,  was  not  entitled  to  the  freight. 
Gardner  v.  Cazenove,  1  H.  &  N.  423  ;  26  L.  J., 
Ex.  17  ;  5  W.  R.  195. 

Under  an  assignment  of  a  ship,  and  her  present 
and  future  cargo,  freight  and  earnings,  oy  the 
owner,  for  securing  to  the  assignees  all  moneys 
which  they  had  advanced,  or  might  become 
liable  to  pay  on  account  of  the  vessel  and  her 
cargo,  which  they  had  furnished  the  means  of 
purchasing : — Held,  the  assignees,  who  were  also 
the  ship's  agents,  were  entitled  to  retain  a  bill 
which  was  given  for  the  purchase  of  part  of  the 
homeward  cargo,  and   was  remitted,  but    not 
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indorsed,  to  them  by  the  owner,  notwithstanding 
he  denied  that  it  was  remitted  in  payment,  and 
stated  that  they  had  not  paid  ;  and,  contrary  to 
an  express  understanding,  had  left  him  person- 
ally liable  to  some  of  the  debts  incurred  in 
fitting  out  the  vessel ;  aod  an  injunction  which 
had  been  obtained  by  the  assignees,  restraining 
an  action  of  trover  for  the  bill,  was  continued 
until  the  hearing.  Curtis  v.  Auher,  1  Jac.  &. 
Walk.  626. 

A  part  owner  of  a  ship,  whose  share  was  subject 
to  a  mortgage,  agreed  with  the  other  part  owner 
(whose  share  was  not  subject  to  any  mortgage), 
but  without  the  concurrence  of  the  mortgagee, 
to  purchase  guano  on  the  joint  account  of  the 
two  part  owners,  and  bring  it  in  the  ship  to 
England.  On  the  completion  of  the  voyage,  and 
when  the  cargo  was  about  to  be  dischargee!,  the 
mortgagee  took  possession  : — ^Held,  that  he  had 
no  claim  against  the  owner  of  the  mortgaged 
share  for  freight,  and  could,  at  the  utmost,  only 
claim  to  adopt  the  mortgagor's  contract,  and 
»1ood  in  his  place  as  to  the  profits  of  the  adven- 
ture after  dethicting  all  expenses.  Alexander  v. 
Simms.  5  De  G.  M.  &  G.  57  ;  2  £q.  Rep.  861  ;  23 
L.  J.,  Ch.  721  ;  2  W.  R.  329. 

By  the  mortgage  of  a  ship,  under  the  17  &  18 
Vict.  c.  104,  the  legal  right  to  the  freight  is 
transferred.  Dohhyn  v.  Comerford,  10  Ir.  Ch.  R. 
327. 

In  October,  1883,  W.  mortgaged  to  the  plaintiff 
certain  shares  in  a  ship.  Subsequently  W.,  who 
was  captain  and  ship's  husband  of  the  ship, 
incurred  liabilities  to  the  defendants  for  goods 
supplied  to  and  disbursements  made  for  the  ship. 
In  March,  1886,  the  ship  was  chartered  for  a 
voyage  from  Montreal  to  Liverpool,  the  freight 
being  payable  one-third  at  Quebec,  and  two- 
thirds  on  right  delivery  of  the  cargo  in  Liverpool. 
Immediately  upon  arrival  of  the  ship  in  Liver- 
pool the  plaintifEs  took  possession,  and  gave 
notice  to  the  owners  of  the  cargo  to  pay  the 
freight  to  them.  The  defendants  afterwards 
obtained  judgment  against  W.,  and  obtained  i 
garnishee  orders  upon  the  receivers  of  the  cargo,  | 
attaching  the  freight  due  from  them  : — Held, 
that  the  defendants  had  no  right  to  the  freight 
as  against  the  plaintifb.  Japp  v.  Campbell^  57 
lu  J.,  Q.  B.  79. 

A  vessel  was  chartered  to  proceed  to  A.,  there 
take  in  a  cargo  to  be  shipped  by  the  charterers, 
and  return  direct  to  London.  After  the  ship's 
arrival  in  the  port  of  London,  and  whilst  the 
cargo  was  in  course  of  delivery,  a  mortgagee, 
under  an  ordinary  statutory  mortgage  made 
prior  to  the  date  of  the  charterparty,  took  pos- 
session : — Held,  that  he  thereby  acquired  a  right 
to  the  freight  in  priority  to  an  assignee  of  the 
freight  by  a  deed  executed  subsequently  to  the 
charterparty,  notice  of  which  had  been  given  to 
the  charterers.  Brown  v.  Tanner^  37  L.  J.,  Ch. 
923  ;  L.  R.  3  Ch.  697;  18  L.  T.  624  ;  16  W.  R. 
882. 

Registered  assignee  of  freight  preferred  to 
unregistered  transferee  of  part  of  ship.  Lindsay 
V.  OibbSj  supra,  col.  29. 

Charge  by  Tfarmging  Owner — ^Appointment  of 
BeeelTer  of  Freighi — ^Bighta  of  Co-ownere.J — In 
an  action  in  personam  by  a  plaintiff  claiming  to 
be  equitable  mortgagee  of  the  foreign  ship  "  F." 
and  her  freight,  to  secure  a  liability  incurred  by 
him  in  accepting  bills  of  exchange  which  hnd 
been  drawn  by  the  managing  owner,  it  appeared 
that  the  alleged  mortgage  was  given  to  the  plain- 


tiff by  the  managing  owner ;  that  the  plaintiff, 
when  he  accepted  the  bills,  thought  the  manag- 
ing owner  was  sole  owner,  and  that  it  was  subse- 
quently sworn  on  affidavit  that  the  managing 
owner  was  only  a  part  owner,  but  it  did  not 
appear  whether  the  amount  of  the  bills  was  in 
fact  expended  on  the  purposes  of  the  ship.  The 
"  F."  was  in  an  English  port  under  charter  to 
carry  cargo  to  a  foreign  port,  when,  on  application 
by  the  plaintiff,  an  order  was  made  appointing  a 
receiver,  and  authorising  him  to  pi-oceed  with 
the  ship  to  the  foreign  port,  and  there  receive 
the  ship  and  all  the  freight  due  upon  the  voyage. 
The  defendants  appealed :  —  Held,  that,  even 
assuming  the  managing  owner  to  be  only  a  part 
owner,  yet  that,  as  it  did  not  api)ear  that  the 
amount  of  the  bills  was  not  expended  solely  for 
the  purposes  of  the  ship,  the  court  had  authority 
to  appoint  a  receiver  to  receive  the  whole  of  the 
freight,  and  that,  in  the  circumstances,  it  was 
expedient  that  the  order  should  stand.  Burn  v. 
Bn-lofson,  or  The  Faust,  66  L.  T.  722  ;  6  Asp. 
M.  C.  126— C.  A. 

See  also  tit.  XIII.  FREIGHT,  as  to  right  of 
mortgagee  to  freight. 

Mortgagee  intervening  in  Eottomry  Bnit  to 
get  Freight  bronght  in.] — See  The  Percy, 
infra,  col.  218. 

Freight  in  hande  of  Foreigner  Abroad — Ber- 
▼ioe  of  Hotiee  of  Writ.] — The  tirst  mortgagee  of  a 
ship,  with  power  to  collect  the  freight,  brought 
an  action  against  the  second  mortgagee  (whose 
mortgage  contained  an  assignment  of  the  freight) 
and  others,  claiming  an  account  and  payment 
out  of  the  freight  of  the  amount  he  had  paid  for 
wages  of  the  crew,  and  the  wages  and  disburse- 
ments of  the  master.  The  freight  was  in  the 
hands  of  R.  k  Co.,  foreigners,  resident  abroad, 
to  whom  it  had  been  paid  as  agents  of  the  second 
mortgagee,  and  who  claimed  to  retain  it  in  satis- 
faction of  a  debt  due  to  them  from  their  prin- 
cipal. The  plaintiff  sought  to  make  R.  &  Co. 
defendants  to  the  action  : — Held,  that  Oixi.  XI. 
r.  1,  did  not  apply,  and  leave  to  serve  notice  of 
the  writ  out  of  the  jurisdiction  refused.  Mc Ste- 
phens V.  Carnegie,  49  L.  J.,  Ch.  397  ;  42  L.  T. 
309  ;  4  Asp.  M.  C.  215— C.  A. 

Mortgage  without  Hotioe  of  prior  Agreement 
for  use  of  Ship— Sale  by  Mortgagee— Bight  of 
Pnrehaser  to  Certifloate  of  Segiitry.]  —  The 
owner  of  a  ship  entered  into  a  contract  with  a 
company  that  the  ship  should  sail  as  one  of  the 
company's  line.  He  subsequently  mortgaged  her 
without  notice  of  the  contract,  and  the  mortgagee, 
after  the  death  of  the  owner,  and  while  the  con- 
tract was  in  force,  sold  the  ship,  the  purchaser 
having  notice  of  the  contract : — Held,  that  such 
contract  was  not  binding  upon  the  purchaser, 
and  that  in  any  case  he,  being  the  duly  regis- 
tered owner,  was  entitled  to  have  the  certificate 
of  registry  of  the  ship  delivered  up  to  him  by 
the  company  in  whose  possession  it  was.  The 
Celtic  King,  63  L.  J.,  Adm.  37  :  [1894]  P.  175  ; 
6  R.  754  ;  70  L.  T.  662  ;  7  Asp.  M.  C.  440. 

Co-ownership  Aetion— Mortgagee  intervening 
— ^Release  of  Ship.] — When  a  part  owner  of  a 
ship  institutes  a  suit  against  the  ship,  claiming 
as  against  his  co-owner  an  account  and  a  sale  of 
the  ship,  a  registered  mortgagee,  holding  a  mort- 
gage which  would  not  be  satisfied  by  a  sale  of 
the  ship,  is  entitled,  on  intervening  in  the  suit, 
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to  a  release  of  the  ship,  and  to  his  costs  from 
the  time  of  his  claiming  the  release.  The  lHutern 
Belle,  33  L.  T.  214  ;  3  Asp.  M.  C.  19. 

Bliip*!  Expeniei  after  taking  PeiMssion.]— 

Mortgagees  in  possession  of  a  ship  held  not 
entitled  to  prove  against  the  bankrupt  mort- 
gagor's estate  for  the  ship's  expenses  after  they 
had  taken  possession.  Hotodf-n,  Ex  parU,  LitheT' 
land,  In  re,  2  Mont.  D.  &  D.  574  ;  11  L.  J.,  Bk.  19. 

Mortgagee  not  bound  to  Cliarter-- Equitable 
Bighta  ia  Bbip.] — A  mortgagee  of  a  ship  has 
a  power  of  sale  by  his  security.  The  ship  arrived 
at  Glasgow,  and  the  mortgagee  advertised  her 
for  sale  by  public  roup  in  Scotland.  An  inter- 
dict of  the  Scotch  court  was  obtained  to  suspend 
the  sale.  In  the  meantime,  the  parties  claim- 
ing other  interest  in  the  ship,  proposed  to  the 
mortgagee  to  enter  into  a  charterparty  for  a 
voyage  of  the  ship,  i)ending  the  disputes  which 
had  arisen.  The  mortgagee  refused  to  enter 
into  such  charterparty.  The  ship  afterwards 
arrived  at  Liverpool : — Held,  that  the  mortgagee 
had  a  clear  right  to  refuse,  as  being  a  speculation 
which  could  not  be  imposed  upon  him.  Samuel 
V.  Jo7tes,  7  L.  T.  760. 

Held,  also,  that  the  interdict  having  thrown 
a  cloud  upon  the  mortgagee's  title,  he  was 
entitled  to  a  decree  for  a  sale,  and  an  account 
as  against  all  parties  claiming  an  interest  in 
the  ship.    Jb. 

By  25  &  26  Vict.  c.  63,  s.  3,  the  court  has 
jurisdiction  over  all  equitable  rights  and  claims 
of  owners  and  mortgagees  of  ships.    lb. 

Arrest  before  Mortgage  Debt  due— Beleaee 
of  Ship.] — Where  the  registered  mortgagees  of 
a  ship  instituted  an  action  in  rem  as  mortgagees 
for  possession,  and  the  ship  was  arrested  therein 
before  the  mortgage  money  became  due,  and 
without  any  default  on  the  part  of  the  mortgagor, 
the  court,  being  of  opinion  upon  the  facts  that 
the  ship  was-not  being  dealt  with  so  as  to  impair 
the  mortgagee's  security,  ordered  her  release. 
The  BlafUjJte,  58  L.  T.  592  ;  6  Asp.  M.  C.  272. 

Arrest  of  Ship  for  Bisbnrsementf — Payment 
by  Mortgagees — Liability  of  Ownere  to  repay.] 

— The  p&intifEs  were  the  registered  mortgagees 
f»f  forty-eight  sixty-fourth  shares  in  a  ship,  the 
defendants  being  the  owners  of  the  residue  of 
such  shares.  The  captain,  having  incurred  a 
debt  for  necessary  disbursements  made  by  him, 
instituted  proceedings  in  rem  against  the  ship 
and  arrested  her  in  the  admiralty  division.  The 
plaintiffs,  in  order  to  obtain  the  release  and  get 
possession  of  the  ship,  paid  the  captain's  claim, 
together  with  the  costs  of  the  proceedings : — 
Held,  that  as  the  plaintiffs  were  compelled  under 
pressure  of  law  to  pay  the  sum  in  question  in 
order  to  release  the  ship  from  arrest  and  get 
possession  of  her,  there  was  an  implied  promise 
on  the  part  of  the  defendants  to  repay  them 
that  sum,  inasmuch  as  the  mortgagor  and  the 
defendants  (the  co-owners)  were  liable  to  the 
captain  for  the  disbursements  made  by  him.  Ihe 
Orchis,  59  L.  J.,  Adm.  31  ;  15  P.  D.  38  :  62  L.  T. 
407  ;  38  W.  L.  472  ;  6  Asp.  M.  C.  501— C.  A. 

Frandnlent  Preferenee.]  —  The  court  will, 
under  the  17  &  18  Vict.  c.  104,  s.  65,  restrain  a 
mortgagee  of  a  ship  from  dealing  with  the  ship 
in  such  a  manner  as  would  enable  him  to  obtain 
the  benefit  of  a  fraudulent  preference,  and  will 


exercise  such  power  of  restraint  for  a  definite 
period,  without  requiring  the  applicant  to  file  a 
bill.     The  Regatta,  6  N.  R.  248. 

Mortgagee  preferred  to  Material  Men.]— A 
British  colonial  vessel  was  mortgaged  by  her 
owners.  The  mortgage  was  duly  registered 
under  the  Merchant  Shipping  Act,  1854.  In 
February,  1868,  whilst  lying  in  the  port  of 
London,  the  material  men,  on  the  order  of  the 
master,  did  work  and  furnished  supplies  to  the 
ship  necessary  to  put  her  in  a  seaworthy  condi- 
tion. In  July,  1868,  the  mortgagee  executed  an 
instrument  transferring  the  mortgage  to  B.  This 
transfer  was  without  any  valuable  consideration, 
and  was  not  registered,  being  made  to  enable 
him  to  take  charge  of  the  ship  for  the  mortgagee. 
In  the  same  month  B.  took  possession  of  the 
ship.  The  material  men  having  instituted  a  suit 
against  the  ship  to  recover  the  amount  due  to 
them  for  the  work  and  supplies,  B.  intervened. 
At  the  time  of  the  institution  of  the  suit,  the 
ship  was  under  the  arrest  of  the  court,  at  the 
instance  of  two  of  her  crew  who  had  instituted 
a  cause  of  wages ;  the  owners  of  the  ship  were 
domiciled  in  Nova  Scotia.  The  ship  having  been 
sold,  the  proceeds  were  found  insufficient  to 
satisfy  the  claim  of  the  material  men  and  the 
mortgage  debt : — Held,  that  the  assignee  of  the 
mortgagee  was  entitled  to  have  his  mortgage 
debt  satisfied  before  the  material  men  were  paid 
the  amount  of  their  claim.  Johtteon  v.  Blacky 
The  Two  Ellens,  8  Moore,  P.  C.  (N.8.)  398 ;  41 
L.  J..  Adm.  33 ;  L.  R.  4  P.  C.  161  ;  26  L.  T.  1  ; 
20  W.  R.  592  ;  1  Asp.  M.  C.  208— P.  C. 

Mortgagee  poatponed  to  Maritime  Liene.] — 
A  moilgagee  of  a  ship  and  freight  is  subject  to 
bottomry,  salvage,  or  wages  liens  accruing  after 
the  date  of  his  mortgage.  The  Dowthorpe,  2 
W.  Rob.  73. 

Master!*  lien  for  Wages— Sale  of  Ship  by 
Master  subsequent  to  Mortgage  by   him.] — 

Where  the  captain  of  a  ship  mortgaged  her 
whilst  on  her  voyage,  and  the  ship,  having 
become  unseaworthy  by  stress  of  weather,  was 
sold,  and  a  bill  for  the  proceeds  drawn  upon  the 
purchaser,  and  indorsed  to  the  defendant,  the 
captain ;  the  court,  being  satisfied  that  the  bill 
represented  the  ship,  grantetl  an  injunction 
against  the  defendant,  who  was  threatening  to 
put  in  force  the  bill  to  satisfy  his  claim  of  Uen. 
Lister  V.  Payn,  11  Sim.  348. 

Bights  of  Creditor  of  Mortgagor  as  against 
Mortgagee.!— There  is  nothing  in  17  &  18  Vict, 
c.  104,  enabling  a  creditor  of  the  mortgagor  to 
seize  and  sell  a  mortgaged  ship,  and  the  exercise 
of  such  a  right  by  him  is  inconsistent  with  the 
right  of  the  mortgagee,  even  though  the  mort- 
gagee has  agreed  on  his  mortgage  not  to  exercise 
his  statutory  power  of  sale  until  a  date  subse- 
quent to  a  seizure  by  an  execution  creditor  of 
the  mortgagor.  Bicki/tson  v.  Kitchen,  8  El.  &  Bl. 
789. 

Bond  by  Mortgagee  not  in  Possession  to 
proTont  Sale  of  Ship  by  Foreign  Court — Chan- 
oery  Jurisdiction.] — The  owner  of  a  British 
ship,  having  mortgaged  it  in  England,  (employed 
a  Liverpool  firm  to  consign  it  to  their  agents  at 
New  Orleans.  As  the  New  Orleans  firm  happened 
to  be  creditors  of  the  owner,  the  Liverpool  firm, 
in  consideration  of  their  having  the  consign- 
ment, instructed  their  agents  not  to  proceed 
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against  the  ship  at  New  Orleaos,  but  to  remit 
the  proceeds  to  the  mortgagees.  Afterwards, 
the  Liverpool  firm  getting  into  difficult  ies,  some 
of  the  mortgagees  insisted  on  the  consignments 
being  chan^sd,  and  the  Liverpool  firm  with- 
drew their  instmctions.  When  the  ship  arrived, 
the  New  Orleans  firm  brought  actions  in  their 
courts  against  the  owner  ;  and,  as  the  courts  of 
Louisiana  do  not  recognise  the  rights  of  mort- 
gagees without  possession,  writs  of  attachment 
were  obtained,  under  which  the  ship  was  seised. 
The  mortgagees  then,  to  prevent  the  ship  being 
sold,  gave  to  the  New  Orleans  firm  bonds  for 
the  amounts  to  be  recovered  in  the  actions,  upon 
which  the  ship  was  released.  The  mortgagees 
filed  a  bill  to  restrain  the  holders  of  the  bonds 
from  suing  on  them,  and  to  have  the  bonds 
delivered  up : — Held,  that  the  court  had  no 
jurisdiction  to  stay  proceedings  on  the  bonds ; 
first,  because  the  court  would  not  have  re- 
strained execution  of  the  attachment  at  New 
Orleans,  as  it  could  not  have  placed  all  the 
creditors,  foreign  and  domestic,  on  an  e')ual 
footing ;  secondly,  because  if  it  could  have 
done  so,  the  mortgagees  should  have  sought  to 
restrain  the  attachment,  and  not  have  placed 
themselves  in  a  worse  petition  by  giving  the 
bonds  ;  and,  thirdly,  because  if  the  prayer  was 
granted,  the  courts  of  New  Orleans  woui<l  never 
in  future  release  an  English  ship  on  the  bond 
of  a  mortgagee.  Liverpool  Marine  Credit  Co.  v. 
Hunter,  37  L.  J.,  Ch.  38*?  ;  L.  R.  3  Ch.  479  ;  18 
L.  T.  749  ;  16  W.  R.  1000. 

Mortgagee  bidding  at  Sale.] — Mortgagee  of 
n  ship  allowed  to  bid  for  her  at  a  sale  by  the 
court.     Ths  Wihoiu,  1  W.  Rob.  172. 

Improper  Sale  bj  Mortgagee.] — ^A  ship  was 
mortgaged  to  secure  an  unascertained  balance  due 
to  the  mortgagee,  with  power  to  sell  by  auction  ; 
and  in  case  the  ship  could  not  be  sold,  to  hold  and 
enjoy  the  ship  as  owner  until  the  debt  should  be 
satisfied.  Before  the  sum  due  was  ascertained  by 
arbitrators  the  mortgagee  sold  by  private  con- 
tract : — Held,  that  such  sale  was  wrongful,  and 
that  the  mortgagee  was  liable  for  the  value  of  the 
ship  after  deducting  the  amount  of  his  mortgage 
debt.    Brouard  v .  Dumaresque^  3  Moore,  P.  C.  457. 

Mortgagee  aelliiig  after  tender  of  Sum  dne  on 
the  Mortgage.] — A  mortgagee  who  sells  the  ship 
when  the  amount  due  on  the  mortgage  has  been 
tendered  to  him,  is  liable  to  pay  the  mortgagor 
the  value  of  the  fhip  be.vond  that  sum.  M^Larty 
V.  Middleton,  9  W.  R  861  ;  on  app.  4  L.  T.  852  ; 
10  W.  R.  219  (L.JJ.  differing). 

Sale  bj  Fint  Mortgagee  with  AMent  of 
Second  Mortgagee— Snrplna  Frooeeda.] — A.,  the 

first  mortgagee  of  a  ship,  with  the  sanction  and 
authority  of  B.,  second  mortgagee,  sold  her  and 
received  the  pro<-eeds,  which  exceeded  the  amount 
due  to  him  : — Held,  that  A.  was  accountable  to 
B.  in  the  character  of  trustee  for  the  surplus. 
Tanner  v.  Heard,  23  Beav.  565  ;  3  Jur.  (N.8.)  427 ; 
5  W.  R.  420. 

Snrplni  Proeeede.] — Right  of  mortgagors  to 
have  payment  out  of  court  without  admitting 
accuracy  of  Mccount.  See  The  Pride  of  Wale*, 
The  Annie  Lisle  QOwners),  In  re,  supra,  col.  180. 

Sale  — '*  Jiut  Allowaneea."] — ^A  ship  was  mort- 
gaged to  the  defendant  to  secure  a  sum  exceed- 
ing 1,4002. ;  the  mortgage  was  duly  registered. 


and  the  defendant  took  possession  of  the  ship 
and  advertised  her  for  sale.  Before  the  sale  the 
plaintiff,  who  held  a  mortgage  on  the  ship,  made 
and  registered  after  the  date  of  the  registration 
of  the  moitgage  to  the  defendant,  instituted. a 
suit  against  the  ship  to  enforce  his  mortgage, 
and  caused  the  ship  to  be  arrested.  The  defen- 
dant, to  obtain  the  release  of  the  ship,  paid  500/. 
into  court  in  lieu  of  bail.  The  ship  was  sold 
by  the  defendant,  and  the  proceeds  were  insuffi- 
cient to  satisfy  the  defendant's  mortgage.  The 
plaintiff,  when  the  cause  was  ripe  for  hearing, 
abandoned  the  suit.  The  court  condemned  the 
plaintiff  in  costs,  and  ordered  him  to  pay  to  the 
defendant  interest  on  the  5001.  paid  into  court. 
The  WeJft^n  Ocean,  L.  R.  3  A.  &  E.  38. 

The  mortgagees  of  a  ship  having  seized  it  and 
advertised  it  for  sale,  the  mortgagors  brought  an 
action  against  them  for  redemption,  and  moved 
for  an  injunction  to  restrain  the  sale,  when, 
upon  the  mortgagees  undertaking  not  to  procectl 
with  the  sale,  a  ilecree  was  taken  by  consent  in 
the  action,  directing  an  account  of  what  was  due 
on  the  mortgage  for  **  principal  and  interest," 
and  redemption  on  payment  by  the  mortgagors 
of  the  amount  certified  : — Held,  that  the  mort- 
gagees were  justified  in  seizing  the  ship,  and. 
that,  in  taking  the  account  directed,  they  were 
entitled  to  be  allowed  expenses  incurred  by  them 
in  taking  and  holding  {X)8session  of  the  ship, 
advertising  it  for  sale  and  effecting  insurances, 
under  the  head  of  *•  just  nllowances."  Wilhee  v. 
Saunivn,  47  L.  J.,  Ch.  150  ;  7  Ch.  D.  188. 

Mortgage  for  Further  Advanoei — Bankraptey 
of  Mortgagor— Kight  of  Mortgagee.]— Where 
under  a  mortgage  of  a  ship  to  secure  further 
advances,  an  advance  is  made  on  the  date  of  a 
receiving  order  against  the  mortgagor,  who  is  sub- 
sequently adjudicated  bankrupt  in  respect  of  acts 
of  bankruptcy  committed  prior  to  the  execution 
of  the  mortgage,  the  mortgagee  is  entitled  under 
s.  49  of  the  Bankruptcy  Act,  1883,  as  against  the 
trustee  in  bankruptcy  to  recover  such  advance, 
where  befoie  the  date  of  the  receiving  order  there 
was  a  contract  to  make  further  advances,  and  a 
promise  to  make  the  particular  advance.  The 
Thames,  63  L.  T.  353  ;  6  Asp.  M.  C.  536. 

Arreatment  of  Ship — Beoall  of  Arreatment.]— 
A  mortgagee  of  a  ship  petitioned  for  recall  of 
arrestment  of  the  ship,  and,  pending  an  action 
against  the  registered  owner,  the  court  allowed 
the  vessel  to  sail,  on  the  petitioner  consigning  a 
sum  to  be  subject  to  the  same  claims  and  rights 
of  the  mortgagee  as  the  ship  was,  as  against 
the  arresting  creditor.  Stewart  v.  Maoheth,  10 
Ct.  of  Sess.  Cas.  (4th  ser.)  382. 

Improper  Mortgage  bySxeontor  of  Mortgagee 
— Monej  borrowed  to  paj  for  Bepaire — ^Right  of 
Snb-Mortgagee.] — 8ce  ColUntan  v.  Litter,  supra, 
col.  18.  • 

Payment  of  Wagea  by — ^Reeovery  firom  Mort- 
gagor*! Agent.] — The  owner  of  a  vessel  mort« 
gaged  it  and  subsequently  entered  into  an 
agreement  in  contemplation  of  a  partnership  with 
C,  under  which  the  latter  was  to  work  the  vessel, 
the  owner  paying  all  expenses.  The  vessel  was 
employed  on  several  voyages  and  finally  given  up 
to  the  mortgagee.  At  the  time  of  such  delivery 
C.  owed  large  sums  for  wages,  in  respect  of  which 
proceedings  were  taken  in  the  admiralty  court 
by  the  master  and  seamen.     The  vessel  waa 
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seized,  and  the  mortgagee,  after  much  delay  and 
loss,  paid  the  wages  : — Held,  that  he  was  entitled 
to  recover  such  payments  from  C,  as  money  paid 
to  his  use.  Johtuion  v.  Royal  Mail  Steam  Packet 
Co.,  37  L.  J.,  C.  P.  33  ;  L.  R.  3  C.  P.  38  ;  17  L.  T. 
445. 

Deduction  of  Advances  bj  Charterers.] — By 

the  terms  of  a  charterparty  it  was  provided  that 
the  charterers  should  advance  necessary  funds 
for  the  ship's  disbursements,  not  exceeding  a 
specified  amount,  at  the  port  of  lading.  Pre- 
viously to  entering  into  the  charterparty  the 
ON^iier  had  mortgaged  the  ship  and  freight.  The 
charterers  ma^le  advances  for  the  ship's  disburse- 
ments, considerably  in  excess  of  the  amount 
specified  in  the  charterparty.  Before  the  freight 
became  due  the  mortgagee  took  possession  of  the 
ship,  and  stopped  the  cargo  for  freight : — Held, 
that  the  charterers  were  not  entitled  to  deduct 
from  the  amount  due  for  freight  the  advances 
made  by  them  in  excess  of  the  sum  provided  by 
the  charterparty.  Tantwr  v.  Phillips,  42  L.  J., 
Ch.  125  ;  27  L.  T.  480.  717 ;  21  W.  K.  68  ;  1  Asp. 
M.  C.  448. 

Wages   Snit  —  Mortgagee   Intervening.]  — 

Where  a  mortgagee  intervenes  in  a  wages  suit  the 
account  is  taken  in  the  same  way  as  if  the  owner 
were  present  to  protect  his  interest.  Tfuf  Julindur, 
1  Spinks,  71. 

Mortgagee  entitled  to  Belease  of  Ship  on 
giving  Bail  in  Suit  by  Master  for  Wages.]— See 
Tlie  Hingdoce,  ante,  cols.  99,  lUO. 

Master* s  Wages — ^Advanees— Accounts.] — See 
The  Caledonia,  Swabey,  1 7  ;  2  Jur.  (N.s.)  48  ;  4 
W.  R.  183  ;  supra,  col.  93. 

Sale  by  Order  of  Foreign  Court.] — A  British 
ship  was  attached  in  Louisiana  by  creditors  of  the 
registered  o^Tier,  a  British  subject,  for  the  pur- 
pose of  making  her  available  for  their  demands. 
Proceedings  were  taken  by  these  creditors,  in 
which  certain  persons,  British  subjects,  claiming 
under  a  bill  of  sale  by  way  of  mortgage,  from  the 
owner,  duly  registered  in  England,  intervened  for 
the  purpose  of  asserting  their  title  and  protecting 
their  rights.  Their  title  was  wholly  disregardal 
by  the  coui-t  of  Louisiana,  the  law  of  that  state 
not  allowing  a  mortgage  of  chattels  ;  and  the  ship 
was  sold.  The  ship  arrived  at  an  English  port, 
and  the  mortgagees  filetl  a  bill  to  establish  their 
charge : — Held,  first,  that  the  judgment  of  the 
foreign  court  was  not  upon  a  proceeding  in  rem, 
but  in  pereonam.  Simpton  v.  Fogo,  1  Johns.  &  H. 
18  ;  29  L.  J.,  Ch.  667  ;  6  Jur.  (N.S.)  949  ;  2  L.  T. 
694  ;  8  W.  R.  407. 

Held,  secondly,  that  the  mortgagees  had  not 
originated  the  proceedings  in  the  foreign  court 
so  as  to  estop  themselves  from  asserting  their 
rights  in  this  country.    lb. 

Held,  thirdly,  that  the  judgment  of  the  foreign 
court  as  averred,  proceetling,  as  it  did,  in  total 
disregard  of  the  lex  loci  contractus,  was  not  a 
decision  which  the  court  here  would  of  necessity 
uphold,  or  such  as  from  its  mere  averment  would 
destroy  the  plain  and  clear  title  previously 
averreil  in  the  mortgagees.    Ih, 

The  owners  of  a  British  ship  mortgaged  her 
in  England,  and  she  afterwards  was  taken  by 
the  mortgagors  to  New  Orleans,  where  she  was 
attached  by  croditois,  who  took  proceedings  in  the 
courts  there  for  the  purpose  of  making  her  avail- 
able for  their  demands.    The  English  mortgagees 


intervened  in  these  proceedings  for  the  purpose 
of  asserting  their  rights,  but  their  claim  was 
wholly  disregarded,  the  law  of  New  Orleans  not 
recognising  a  mortgage  of  chattels  ;  and,  under 
an  order  of  the  court,  the  ship  was  sold  to  a 
British  subject.  The  ship  having  afterwards 
returned  to  England  with  a  cargo,  the  mortgagees 
filed  a  bill  to  enforce  their  claim : — Held,  that 
the  judgment  of  a  foreign  court  of  competent 
jurisdiction  is  conclusive  inter  partes  on  the 
merits  of  the  matter  in  dispute,  but  may  be 
reviewed  by  the  courts  in  England,  if  any  error 
appears  on  the  face  of  the  I'ecord.  Simpwn  y. 
F.tgo,  1  Hem.  &  M.  195;  32  L.  J.,  Ch.  249;  9 
Jur.  (N.8.)  403  ;  8  L.  T.  61  ;  11  W.  R.  418. 

Sale  Abroad — ^Bight  of  Mortgagees.] — Con- 
signees of  a  ship  at  New  Orleans  who  had  made 
advances  to  the  shipowner,  got  her  sold  under  an 
order  of  a  district  court  in  Louisiana  before  the 
expiration  of  the  time  which  the  judge  had 
directed  should  elapse  before  sale  : — Held,  that, 
as  against  prior  mortgagees,  the  sale  was  fraudu- 
lent.   Bland  v.  Ltjnum,  6  L.  J.  (o.s.)  C.  P.  87. 

Hire  and  Purchase  Agreement — Factors  Act, 
1889— Attaching  Goods  to  Ship — Ship's  Gear- 
Disposition  of  Goods.] — A  hii-e  and  purchase 
agreement,  under  which  the  hirer  has  no  power 
to  determine  the  agi*eemcnt  by  returning  the 
goods,  is  an  "  agreement  to  buy  "  within  s.  9  of 
the  Factors  Act,  1889.  And  if  the  hirer  in  such 
case,  being  the  mortgagee  of  a  ship,  attaches  the 
goods  to  the  ship  in  such  a  way  as  to  make  them 
part  of  the  ship's  equipment,  then  such  act,  at 
any  rate  if  followed  by  the  mortgagee  taking 
possession,  will  constitute  a  delivery  by  the  hirer 
under  a  disposition  by  the  mortgagee  within  the 
same  section.  A.  owned  a  smack  which  he  mort- 
gaged to  B.  &  Co.  After  the  mortgage  A.  entered 
into  a  hire  and  purchase  agreement  with  C,  under 
which  he  gave  A.  possession  of  a  trawl  warp  for 
the  smack.  The  agreement,  though  it  contained 
provisions  enabling  C.  to  determine  it  in  certain 
events,  gave  A.  no  power  to  do  so  by  returning  the 
warp  to  C.  A.  attached  the  warp  to  the  smack. 
Subsequently  B.  k.  Co.  took  possession  of  the 
smack  and  warp  under  the  mortgage.  C.  there- 
upon forcibly  retook  possession  of  the  warp.  B. 
&  Co.  sued  C.  in  the  county  court  for  trespass  : — 
Held,  that  the  county  court  was  right  in  holding 
that  the  warp  had  {iasscd  to  B.  k,  Co.  under  the 
Factors  Act,  1889,  s.  9,  and  in  giving  damages. 
Hull  Rape  Workt  Co,  v.  Adam*,  65  L.  J.,  Q.  B. 
114  ;  73  L.  T.  446  ;  44  W.  R.  108. 

5.  Regovkry  of  Money  Advanced. 

Form  of  Action — Pleading.  ] — ^^^here  the  plain- 
tiff assigned  his  ship  to  the  defendant  as  a  security 
for  the  repayment  of  money  ;  but  it  appeared  on 
the  register  to  be  an  absolute  assignment,  and  the 
defendant  sold  her,  and  told  the  plaintiff  that 
he  had  received  the  purchase-money,  and  would 
account  with  him  for  the  balance  of  the  proceeds 
of  the  sale : — Held,  that  the  plaintiff  was  entitled 
to  recover  this  balance  on  the  common  money 
counts,  the  acknowledgment  being  sufficient  to 
support  the  action.  Proating  v.  Hainnumd,  8 
Taunt.  688  ;  Gow,  41. 

Though  a  bill  of  sale  for  transferring  the  pro- 
perty in  a  ship  by  way  of  mortgage  might  be 
void  as  such,  for  want  of  reciting  the  certificate 
of  registry  therein,  as  required  by  26  Geo.  3,  c.  60, 
8.  17,  yet  the  mortgagor  might  be  sued  upon  his 
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personal  covenant  contained  in  the  same  instru- 
ment  for  tiie  repayment  of  the  money  lent. 
KerrisoM  v.  OfU,  8  East,  231. 

Ship  Lost — Money  to  bo  paid  out  of  Ship's 
Bamiagi.] — T.  lent  D.  600Z.,  D.  assigned  one- 
sixteenth  in  a  ship,  and  by  defeasance  it  was 
declared  that  T.  out  of  the  earnings  should  pay 
himself  600/.  and  should  account  to  D.  for  the 
surplus,  but  there  was  no  covenant  for  payment 
of  the  money.  The  ship  was  lost,  and  T.  brought 
his  bill  against  D.'s  executrix  for  the  debt ;  she 
denied  assets,  prseter  to  satisfy  specialty  debts. 
Decreed,  she  should  account  for  testator  s  estate, 
and  T.  to  account  for  the  earnings,  and  to  be 
allowed  for  the  outfit  of  the  ship  though  cast 
away.  Tifrrelv.Tkoma9(^Lady)^\  Vin.  Abr.  183, 
pL  5. 

Liability  of  Xortga^r.] — A  ship  was  mort- 
gaged and  taken  to  sea  and  captured.  There 
was  no  covenant  for  payment  of  the  money  : — 
Held,  that  the  executors  of  the  mortgagor  were 
liable  for  payment  of  the  mortgage  money. 
Anon.y  citeci  in  King  v.  Klng^  3  P.  Wms.  358, 
360. 

Mortgage  of  Three-fonrthi  of  Ship  —  Sale 
ordered.] — Order  made  for  sale  of  a  ship  at  the 
instance  of  a  mortgagee  of  three-fourths  of  the 
shares.     The  Fairlie,  37  L.  J.,  Adm.  66. 

Intereit.] — The  contract  of  mortgage  of  a 
ship  provided  that  interest  should  be  paid  half- 
yearly  in  advance.  The  mortgagee  sold  the  ship 
shortly  before  a  half-yearly  day  for  payment  of 
interest,  and  received  the  balance  of  purchase- 
money  (covering  his  principal  debt)  three  days 
after  that  half-yearly  day : — Held,  that  he  was 
only  entitled  to  interest  in  respect  of  the  three 
davs  for  that  half-year.  Banner  v.  Berrldge, 
ou'L.  J.,  Ch.  630  ;  18  Ch.  D.  254  ;  44  L.  T.  680  ; 
29  W.  R.  844  ;  4  Asp.  M.  C.  420. 


6.  Priokities. 
See  also  supra,  cols.  168,  seq.  1.  Legal  Mobt- 

OAOE. 

Priority  over  Material  Men.] — Where  a  mort- 
gagee brings  an  action  to  realise  his  security,  and 
material  men  with  a  common-law  possessory  lien 
on  the  ship  intervene,  and  the  ship,  by  order 
of  the  court,  is  sold,  and  the  proceeds  are  only 
sufficient  to  satisfy  the  claim  of  the  material 
men,  the  mortgagee  is  still  entitled  to  be  paid 
his  taxed  costs,  up  to  the  date  of  the  sale,  out  of 
the  proceeds  of  the  sale  of  the  ship  in  priority  to 
the  material  men.  Th^  Sherhro,  52  L.  J.,  Adm. 
28  ;  48  L.  T.  767  ;  5  Asp.  M.  C.  88. 

A  British  colonial  vessel  was  mortgaged  by 
her  owners.  The  mortgage  was  duly  registered 
under  the  Merchant  Shipping  Act,  1854.  In 
February,  1868,  whilst  lying  in  the  port  of 
London,  the  material  men,  on  the  order  of  the 
master,  did  work  and  furnished  supplies  to  the 
ship  necessary  to  pot  her  in  a  seaworthy  con- 
dition. In  July,  1868,  the  mortgagee  executed 
an  instrument  transferring  the  mortgage  to 
B.  This  transfer  was  without  any  valuable 
consideration,  and  was  not  registered,  being 
made  to  enable  him  to  take  charge  of  the  ship 
for  the  mortgagee.  In  the  same  month  B.  took 
possession  of  the  ship.  Tbe  material  men  having 
instituted  a  suit  agninst  the  ship  to  recover  the 
amount  due  to  them  for  the  work  and  supplies, 


B.  intervened.  At  the  time  of  the  institution  of 
the  suit  the  ship  was  under  the  arrest  of  the 
court,  at  the  instance  of  two  of  her  crew  who 
had  instituted  a  cause  of  wages  ;  the  owners  of 
the  ship  were  domiciled  in  Nova  Scotia.  The 
ship  having  been  sold,  the  proceeds  were  found 
insufficient  to  satisfy  the  claim  of  the  material 
men  and  the  mortgage  debt : — Held,  that  the 
assignee  of  the  mortgagee  was  entitled  to  have 
his  mortgage  debt  satisfied  before  the  material 
men  were  P^id  the  amount  of  their  claim. 
The  Tivo  Ellens^  Johruon  v.  Blacky  8  Moore, 
P.  C.  (N.8.)  398  ;  41  L.  J.,  Adm.  33  ;  L.  R.  4 
P.  C.  161  ;  26  L.  T.  1  ;  20  W.  R.  592 ;  1  Asp. 
M.  C.  208— P.  C. 

Necessaries  were  supplied  in  an  English  port 
to  a  ship  belonging  to  a  colonial  port.  The 
ship  was  under  mortgage  ;  the  mortgagee  had 
taken  possession.  No  owner  or  part  owner 
being  domiciled  in  England  or  Wales,  a  suit  in 
rem  against  the  ship  was  instituteid  in  the 
admiralty  court  by  the  person  who  had  supplied 
the  necessaries.  The  mortgagee  intervened  to 
defend,  claiming  priority  : — Held,  that  the  mort- 
gagee had  priority,  the  claimant  for  necessaries 
having  no  maritime  lien,  and  no  equity  to  pre- 
cede the  mortgagee.    1  b. 

In  November,  1861,  A.  supplied  necessaries  to 
a  British  ship.  On  the  12th  of  December,  1861, 
B.  became  a  registei*ed  mortgagee  of  the  ship, 
and  A.  subsequently  instituted  a  cause  of  neces- 
saries against  the  ship  : — Held,  that  the  mortgage 
of  B.  had  priority  over  the  claim  for  necessaries. 
The  Pacific,  B.  &  Lush.  243  ;  33  L.  J.,  Adm.  120  : 
10  Jur.  (N.S.)  1110 ;  10  L.  T.  541. 

A.  was  quarter  owner  of  a  ship  ;  B.  was  owner 
of  three-fourths.  B.  mortgaged  his  share.  Tbe 
mortgagee  did  not  take  possession,  and  the  ship 
was  by  arrangement  between  A.  and  B.  left 
UDder  the  control  of  A.  A.  ordered  repairs  to 
the  vessel,  which  was  afterwards  sold  by  order 
of  the  court  of  admiralty : — Held,  that  in  the 
distribution  of  the  proceeds  of  the  sale  the 
mortgagee  of  the  three-fourths  was  entitled  to 
his  proportion  of  the  proceeds,  without  con- 
tributing towards  the  payment  of  the  material 
men.     The  Harriet,  18  L.  T.  804. 

Liability  of  Matter.] — In  his  accounts  against 
the  mortgagee  the  master  is  entitled  to  security 
for  the  amount  for  which  he  is  personally  liable 
in  respect  of  necessaries.  The  Limerick,  1  P.  D. 
292  ;  34  L.  T.  708  :  3  Asp.  M.  C.  206— C.  A. 

Mortgagee  Poetponed  to  Maritime  Liene.] — 

An  assignee  of  ship  or  freight  as  security  for 
a  debt  takes  subject  to  subsequently  accruing 
liens,  buch  as  for  bottomry,  salvage,  or  wages. 
The  Dowthorpe,  2  W.  Rob.  365. 


Postponed  to  Bottomry.] — See  The  Boy al 


Arch,  and  Ca^e,  post,  col.  218. 

Foreign  Judgment  against  Ship  in  rem  — 
Effect  of.] — Declaration  that  the  captain  of  a 
British  ship,  whilst  on  a  voyage,  drew  a  bill  of 
exchange  upon  the  then  owners  for  the  necessary 
disbursements  of  the  ship,  and  the  bill  was  dis- 
honoured at  maturity;  that  the  plaintiff  had 
meanwhile  become  mortgagee  of  the  ship  ;  that 
by  the  French  law  the  hoi^  fide  holder  of  such 
a  bill,  if  a  French  subject,  can  attach  and  sell 
the  ship  in  proceedings  in  rem  in  the  French 
courts ;  that  the  defendants,  being  British  sub- 
jects   and    holders   of    the    bill,  after   it   was 
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dishonoured  conspired  with  T.,  a  French  subject, 
that  they  should  indorse  the  bill  to  him  with- 
out yaluCf  and  that  he  should  take  proceedings 
against  the  ship  in  the  French  courts,  falsely 
representing  that  he  was  a  bon&  fide  holder  for 
value ;  that  this  was  done  and  the  ship  sold  by 
order  of  a  French  court,  whereby  the  plaintiff 
was  deprived  of  his  rights  as  mortgagee  : — Held, 
that  the  declaration  was  bad,  as  no  action  could 
be  maintained  whilst  the  foreign  judgment  was 
unreversed.  Ctutrique  v.  Behrens,  30  L.  J., 
Q.  B.  163  ;  7  Jur.  (N.8.)  1028  ;  4  L.  T.  52. 

Hjrpotheoation  of  Freight — Priority  —  Do- 
benturo  Holders.  1 — The  directors  of  a  shipping 
company  held  to  nave  power  under  the  articles 
of  the  company,  as  against  debenture  holders, 
to  charge  the  freight  of  two  ships  in  onler  to 
raise  money  to  carry  on  the  business  of  the 
company.  The  debenture  holders  having  brought 
actions  to  enforce  their  securities,  and  the  com- 
pany having  gone  into  liquidation  : — Held,  that 
the  charge  upon  the  freight  was  to  be  preferred 
to  the  debenture  holders'  securities.  Ward  v. 
Royal  Exchange  Shipping  Of.,  58  L.  T.  174  ;  6 
Asp.  M.  C.  239. 

Wages  Lien — ^Priority  to  Mortgage  Debt.] — 
See  Tke  Baftgor  QnftU\  supra,  col.  120  ;  and  see 
supra,  4.  Rights  of  Mobtoaqee. 

First  and  Seoond  Mortgagees.] — The  general 
principle  that  a  first  mortgagee  whose  mortgage 
id  taken  to  cover  future  advances  cannot  claim 
in  priority  over  a  second  mortgagee  the  benefit 
of  advances  made  after  he  had  notice  of  the 
second  mortgage  applies  to  the  registered  mort- 
gages of  ships  notwithstanding  s.  69  of  the 
Merchant  Shipping  Act,  1854.  Where  priorities 
depend,  not  upon  the  dates  of  the  instruments, 
but  upon  a  state  of  facts  wholly  independent  of 
the  dates  of  the  instruments,  that  section  does 
not  apply.  TJte  Bcnwell  Tower,  72  L.  T.  664  ; 
8  Asp.  M.  C.  13. 


7.  Liability  of  Mobtgagee. 

Possession.] — The  mere  fact  of  ownership, 
without  a  privity  of  contract,  is  not  sufficient  to 
render  an  owner  liable  for  goods  furnished  on 
the  ship's  account ;  nor  does  it  attach  any  obli- 
gation on  a  mortgagee  merely  as  such,  as  he 
derives  no  profit  until  the  ship  comes  into  his 
actual  possession.  Baker  v.  buckle,  7  Moore, 
349  ;  24  R.  R.  685. 

A  mere  mortgagee  of  a  ship,  who  does  not  take 
possession,  is  not  liable  for  necessaries  supplied 
for  the  use  of  the  ship  previously  to  a  retransfer. 
Twentgman  v.  Hart,  1  Stark.  366. 

Where  a  ship  is  mortgaged,  and  the  mortgagor 
continues  in  possession,  the  master  employ^  by 
him  cannot  maintain  an  action  for  wages  and 
<lisbursement«  against  the  mortgagee.  Annett  v. 
Carttaire,  3  Camp.  354. 

A  reply  in  a  cause  of  necessaries,  leaving  it 
doubtful  whether  the  person  in  possession  of  the 
vessel  at  the  time  of  the  supply  was  the  original 
mortgagee  or  the  transferee  of  the  mortgage,  is 
bad.  The  Troubadour,  L.  R.  1  A.  &  E.  302  ;  16 
L.  T.  156. 

A  mortgagee  in  possession  will  not  be  liable 
for  necessaries  supplied,  unless  the  master  in 
ordering  them  acted  as  the  agent  of  the  mort- 
gagee.   Ih, 


An  allegation  that  a  defendant  was  in  posses- 
sion of  the  vessel  at  the  date  of  the  supplies,  and 
personally  liable  for  them,  will  not  oe  a  good 
reply  to  an  answer  of  a  defendant  claiming  to 
be  a  mortgagee  prior  to  the  date  of  the  supply. 
Ih, 

A.,  the  owner  of  a  ship,  executed  an  absolute 
bill  of  sale  of  it  to  B.,  and  by  another  deed  of 
the  same  date  assigned  other  property  to  B., 
which  deed  of  assignment  (reciting  that  the  bill 
of  sale  was  for  the  better  securing  a  sum  of 
money  lent  by  B.  to  A.,  and  also  reciting  a  bond 
and  warrant  of  attorney  given  by  A.  to  B.  to 
secure  the  sftme  sum)  declared  that  these  "  several 
deeds  and  instruments  were  made  to  enable  B., 
by  sale  of  all  the  things  comprised  in  them,  to 
raise  the  sum  lent  without  tne  concurrence  of 
A.,  at  any  time  before  the  money  should  be  pai<l 
off"  ;  but  in  the  same  deed  there  was  a  covenant 
that,  upon  payment  of  the  money,  **B.  should 
reconvey  to  A.,  but  so  as  not  to  prevent  B.  from 
selling,  &c.,  at  any  time  before  the  full  pay- 
ment," &c. : — Held,  that  under  these  conveyances 
B.  was  not  absolute  owner  of  the  ship,  but  only 
mortgagee ;  and  was  not  liable  for  necessaries 
provided  for  the  ship  before  he  took  possession. 
Jackson  v.  Vernon,  I  H.  Bl.  114. 

Mortgagee  and  Brokier.] — If  a  person,  who  is 
mortgagee  as  well  as  broker  of  a  ship,  gives 
directions  for  repairs  to  be  done,  the  question 
for  the  jury  will  be,  in  an  action  by  the  trades- 
man against  him,  whether  he  gave  the  directions 
only  in  his  character  of  broker,  or  as  a  person 
having  an  interest  in  the  vessel.  Castle  v.  Duke, 
5  Car.  &  P.  359. 

Sepairs — Liability  for — Lien.] — A  mortgagor 
of  a  ship,  who  remains  in  the  ostensible  owner- 
ship, has  an  implied  authority  to  confer  a  right 
of  lien  for  repairs  necessary  to  keep  her  sea- 
worthy, notwithstanding  s.  70  of  the  17  &  18 
Vict.  c.  104,  which  enacts  that  a  mortgagee 
shall  not  by  reason  of  his  mortgage  be  deemed 
to  be  the  owner  of  a  ship,  or  any  share  therein, 
nor  shall  the  mortgagor  be  deemed  to  have  ceased 
to  be  owner  of  such  mortgaged  ship  or  share, 
except  in  so  far  as  may  be  necessary  for  making 
such  ship  or  share  available  as  a  security  for  the 
mortgaged  debt.  Williams  v.  Allsup,  10  C.  B. 
(N.8.)  417  ;  30  L.  J.,  C.  P.  353  ;  8  Jur.  (N.8.)  67  ; 
4  L.  T.  550. 

Mortgagees  are  entitled  to  payment  in  priority 
to  material  men  who  at  the  time  of  supplying 
the  materials  were  not  in  such  actual  possession 
of  the  ship  as  to  give  them  a  possessory  lien  over 
her.  The  Scio,  L.  R.  1  A.  &  E.  353 ;  16  L.  T. 
642. 

Where  a  graving  flat  was  attached  to  a  vessel, 
and  chisels  and  other  implements  were  on  boanl 
at  the  time  of  arrest,  the  property  of  the  material 
men  : — Held,  that  these  facts  were  insufficient 
to  prove  possession.    Ih. 

Repairs  prior  to  Transfer  of  Mortgage.] 


— ^A  mortgagee  by  transfer  is  liable  for  repairs 
done  prior  to  his  transfer.  The  Shipunth,  10 
Jur.  (N.8.)  445  ;  10  L.  T.  43. 

Mortgagee  in  Possession — Liability  for  Goods 
Supplied.] — Mortgagees  in  possession  are  liable 
for  goods  supplied  in  a  foreign  port  on  the  order 
of  a  manager  acting  under  power  of  attorney, 
to  the  same  extent  as  owners  are  liable,  and  it  is 
not  necessary  for  the  person  who  supplied  them 
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to  prove  UiAt  they  were  used  for  the  ship. 
BarUland  y.  Thompson,  3  Ct.  of  Scss.  Cas.  (3itl 
Ber.)  313. 

8.  Jurisdiction  of  Admiralty  Court. 

Xztent  ot]^-The  enabling  power  conferred 
upon  the  court  of  admiralty  by  3  &  4  Vict.  c.  65, 
B.  3f  did  not  extend  to  all  questions  arising  out  of 
a  deed  of  mortgage,  but  was  confined  to  the  ship 
itself  being  mortgaged.  The  Fortitude,  2  W. 
Bob.  217. 

Therefore  by  24  &  25  Vict.  c.  10,  s.  11,  the 
jurisdiction  was  enlarged  to  claims  in  respect  of 
mortgages  duly  reg^istered,  whether  the  ship  or 
the  proceeds  thereof  were  under  arrest  or  not.  Ih, 

In  AetioR  of  BMtraiBt]-~Under  17  &  18  Vict. 
c  104,  s.  66,  and  25  &  26  V  ict.  c.  63,  s.  3,  the  court 
will  look  behind  the  register  to  the  real  character 
Of  transactions  between  co-ownei's,  and  treat  as 
a  mortgage  that  which  is  on  the  face  of  it  an 
absolute  transfer,  if  it  should  appear  that  such 
was  the  intention  of  the  parties,  flie  Innief alien, 
35  L.  J.,  Adm.  110  ;  L.  R.  1  A.  &  E.  72  ;  12  Jur. 
(N.8.)  653. 

Under  17  &  18  Vict.  c.  104,  s.  70,  a  mortgagee 
not  in  possession  of  the  vessel  cannot  maintain 
an  action  of  restraint.    Ih. 

A  vessel  having  been  arrested  in  a  cause  of  re- 
straint between  co-owners,  the  court,  on  a  motion 
by  the  charterer,  to  whom  the  vessel  had  been  let 
for  a  voyage,  ordered  her  release,  it  appearing 
that  the  allegetl  co-owner  was  only  a  mortgagee. 
Ih. 

To  appoint  BaeoiTer  on  AppUeation  of  Beoond 
Xortgagoe.] — Although  a  second  mortgagee  has 
no  rights  as  against  a  prior  incumbrancer,  yet  as 
against  all  other  |)er8ons  he  has  a  right  to  (X)8- 
session  of  the  ship,  and  the  court  will,  at  his 
instance,  appoint  a  receiver.  Liwrjwol  Marine 
Credit  Co.  v.  IH/wm,  41  L.  J.,  Ch.  798  ;  L.  R.  7 
Ch.  507  :  26  L.  T.  717 ;  20  W.  R.  665  ;  1  Asp. 
M.  C.  n23. 

To  deoido  Xquitiof.] — Where  an  action  has 
been  brought  by  the  registered  transferee  of  a 
mortgage,  and  the  ship  arrested,  the  court  wiU,  in 
conformity  with  25  &  26  Vict.  c.  63,  s.  8,  enforce 
equities  between  the  owner  and  the  mortgagee  ; 
and  will,  in  estimating  the  right  of  the  mortgagee, 
consider  not  only  the  registered  documents,  but 
all  the  transactions  between  the  parties  relative 
to  the  mortgaged  loan.  The  Catheart,  L.  R.  I 
A.&E.  314;  16L.T.  211. 

To  Doolare  Titlo.] — ^A  British  ship  was  mort- 
gaged by  an  instrument  that  was  in  the  form 
prescribed  by  the  Merchant  Shipping  Act,  1854, 
and  was  duly  registered.  The  mortgagor  diecl 
intestate,  and  the  mortgagees  sold  the  ship  under 
their  power  of  sale,  and  executed  a  bill  of  sale  to 
the  purchaser.  By  mistake,  a  receipt  for  the 
payment  of  the  mortgage-money  was  indorsed  on 
the  mortgage  and  signed  by  the  mortgagee,  and 
produced  to  the  registrar  of  shipping,  who  re< 
corded  the  same.  Afterwards  the  bill  of  sale 
was  produced  to  the  registrar,  who  refused  to 
register  it,  upon  the  ground  that  the  property  in 
the  ship  had  vested  in  the  representatives  of  the 
mortgagor.  In  order  to  complete  the  title  of  the 
pnrcha^  a  suit  in  rem  was  instituted  on  behalf 
of  the  mortgagee  and  purchaser : — Held,  that 
the  court  had  jurisdiction  to  grant  a  decree 
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declaring  that  the  purchaser  was  entitled  to 
possession  of  the  ship.  The  Boee,  42  L.  J.,  Adm. 
11  ;  L.  R.  4  A.  &  E.  6  ;  28  L.  T.-29i  ;  21  W.  R. 
511  ;  1  Asp.  M.  C.  567. 

To  Order  8alo.] — Sale  of  vessel  at  the  suit  of  a 
mortgagee  of  three-fourths  of  the  shares,  decreed. 
The  Fairlie,  37  L.  J.,  Adm.  66. 

Mortgage!  of  Foreign  VeMoU— Jnriidiotion.] 

— The  arrest  necessary  to  found  the  jurisdiction 
of  the  admiralty  division  of  the  high  court 
over  claims  by  mortgagees  of  foreign  ships 
under  3  &  4  Vict.  c.  65,  must  be  in  a  cause  over 
which  the  court  has  jurisdiction ;  a  mere  de 
facto  arrest  is  not  sufficient.  The  JSrangelietria, 
46  L.  J.,  Adm.  1  ;  35  L.  T.  410 ;  25  W.  R.  255. 

The  admiralty  division  of  the  high  court  has 
jurisdiction,  independently  of  the  judicature 
acts,  to  and  will  entertain,  on  the  interventioui 
of  the  representative  of  a  foreign  state,  or  by  the 
consent  of  parties,  a  cause  of  possession  or  mort- 
gage of  a  foreign  ship  belonging  to  such  state, 
so  far  as  to  ascertain  the  true  position  of  the 
claimants  and  the  nature  of  their  title,  and  will, 
where  it  is  for  the  advantage  of  all  parties,  order 
a  sale  of  the  ship.    Ih. 

To  restrain  Bemoval  of  Ship  ont  of  Jnriadie* 
tion  to  Xnforee  Mortgage.]— The  defendant,  a 
Spaniard,  executed  at  Santander,  in  Spain,  a 
mortgage  to  A.  B.  of  a  Spanish  vessel,  of  which 
he  >vas  the  master,  to  secure  the  repayment  by 
the  defendant  to  A.  B.,  or  whoever  in  future 
might  represent  his  right,  a  sum  of  money  and 
interest ;   and  the  mortgage  deed  contained  a 

Eroviso  that  A.  B.,  or  whoever  might  represent 
im,  might  exact  payment  of  the  loan  and  in- 
terest at  any  time  and  in  any  manner.  The 
plaintiff  was  the  transferee  of  the  mortgage,  and 
the  defendant  and  the  vessel  being  at  the  port  of 
Q.,  within  the  jurisdiction,  the  plaintiff  com- 
menced an  action  against  the  defendant  to  enforce 
the  mortgage,  and  for  an  injunction  to  restrain 
the  defendant  from  removing  the  vessel  out  of 
the  jurisdiction,  and  duly  served  the  defendant 
with  a  copy  of  the  writ.  He  now  moved  for  an 
interlocutory  injunction  to  restrain  the  defendant 
from  removing  the  vessel  out  of  the  jorisdiction 
until  the  hearing : — Held,  that  the  court  had 
jurisdiction  to  grant  such  an  injunction,  and  it 
was  granterl  accordingly.  Clarering  v.  Agulrey 
5  L.  R.,  Ir.  97. 

ITo  Original  Jnriidiotion  in  Admiralty.]— The 
admiralty  court  had  no  inherent  jurisdiction  in 
respect  of  mortgages  of  a  ship.  The  Portsea-, 
Hag.  Adm.  84.  Th^  Btmouth,  2  Hag.  Adm. 
83,  n. 

See  alto  XXVI.  ADMIBALTY  LAW  ANI> 
Practice. 


9.  Costs. 

Taxation  of.]— Mortgagees'  costs  will  be  taxed 
as  between  party  and  party,  in  accordance  with 
the  practice  of  the  court  of  chancery,  and  not 
as  between  solicitors  and  clients,  where  a  decree 
has  been  made  by  consent  that  the  mortgagees 
are  to  receive  their  "  costs,  charges  and  expenses 
properly  incurred."  The  Xeetrely  L.  R.  1  A.  &  E; 
78  ;  12  Jur.  (N.s.)  713. 

Mortgagees  are  entitled  to  charges  by  their 
solicitors  for  attending  to  take  particulars  of 
other  suits  against  the  vessel  to  which  they  werQ 
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Bot  parties ;  to  costs  of  negotiation  between  rival 
incumbrancers  which  led  to  nothing,  and  to 
which  the  owners  were  not  parties  ;  and  costs  of 
conference  with  counsel  at  a  stage  of  the  suit 
when  it  is  not  usual  for  a  conference  to  be  held. 
lb. 

Vezatlont  Arrest — Order  to  Pay.] — Mortgagee 
of  four  sixty-fourth  shares  of  a  vessel  condemned 
in  the  costs,  but  not  damages,  occasioned  by  a 
wrongful  arrest  of  the  vessel.  T?ie  Egerateia^ 
38  L.  J.,  Adm.  40  ;  20  L.  T.  965. 

Priority  over  Material-men.  ] — See  The  Sh^rhro, 
infra. 

Firet  and  Beoond  Mortgagee.]— A  first  mort- 
gagee of  a  ship,  with  the  concurrence  of  the 
second  mortgagee,  sold  the  ship  and  received  the 
proceeds.  The  second  mortgagee,  being  unable 
to  obtain  an  account,  filed  a  bill  for  an  account, 
also  charging  that  the  defendant  was  liable  for 
stores  which  he  had  improperly  allowed  the  mort- 
gagor to  retain.  The  defendant  alleged  that  the 
proceeds  of  the  sale  were  not  sufficient  to  pay  off 
his  mortgage.  The  chief  clerk,  by  his  certificate, 
found  in  favour  of  the  defendant  as  to  the  stores, 
but  that  he  had  received  more  than  was  due  to 
him  upon  his  mortgage.  A  motion  by  the  defen- 
dant to  vary  the  certificate  was  refused.  Upon 
the  question  of  costs  : — Held,  that  the  defendant 
must  pay  the  costs  of  the  motion,  but  no  costs  of 
the  suit  on  either  side.  Tanner  v.  Heard^  23 
Beav.  555  ;  8  Jur.  (N.S.)  427  ;  5  W.  R.  420. 

Ship  in  Posteesion  of  Material-men— Costs  of 
8nit  to  realise  Seonrity.] — ^A  mortgagee  brought 
his  action  to  recover  his  mortgage  debt.  The 
ship  was  in  possession  of  material-men,  and,  being 
sold,  produced  a  sum  less  than  their  claim : — 
Held,  that  the  mortgagee  was  entitled  to  his 
costs  up  to  the  date  of  the  sale  in  priority  to  the 
material-men.  Tlie  SJierhrOj  52  L.  J.,  Adm.  28  ; 
48  L.  T.  767  ;  6  Asp.  M.  C.  88. 


X.  BOTTOMRY. 

1.  IiuetrumenU  amounting  to^  195. 
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a.  Matters  affecting,  198. 
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c.  By  what  Law,  213. 

3.  Allouxihle  Items,  214. 
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6.  Qmdition  of  Loss  or  Payment^  221. 
7.-  IntereM  or  Premium,  223. 
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9.  Practice,  225. 
10.  Costs,  228, 

1.  Instruments  Amounting  to. 

Maritime  Bisk  essential  Ingredient]— A  mas- 
ter, being  in  want  of  funds,  and  without  credit, 
in  a  foreign  port,  executed  an  agreement  with 
certain  parties  for  advances  to  be  made  to  him. 
This  agreement  contained  the  following  con- 
ditions :  that  the  master  should  draw  a  bill  of 
exchange,  to  cover  such  advances,  upon  the  con- 
signees of  the  ship  at  the  port  to  which  he  was 
proceeding ;  that  within  thirty-four  days  after 
his  arrival  at  such  port  he  should  discharge  and 
pay  such  bill  of  exchange,  and  all  interest  which 


might  have  become  due  ui>on  it,  together  with 
the  money  paid  by  way  of  premium  for  effecting 
an  insurance  of  the  vessel  during  the  intended 
voyage,  and  until  the  vessel  had  taken  her  de- 
parture from  the  [X)rt  to  which  she  was  proceed- 
ing, on  a  further  outward  voyage,  as  also  interest 
on  all  such  money  as  last  aforesaid,  at  the  rate  of 
9Z.  per  cent,  per  annum,  from  the  time  of  pay- 
ment up  to  the  time  of  such  repayment  ;  and 
for  securing  the  repayment  of  all  such  sums  and 
interest,  the  master  bound,  pledged,  mortgaged 
and  hypothecated  the  ship,  with  her  tackle, 
apparel  and  appurtenances: — Held,  that  such 
an  agreement  is  not  an  instrument  which  can  be 
enforced  in  the  court  of  admiralty ;  it  is  not  a 
bottomry  bond,  for  there  is  no  maritime  risk,  an 
ingredient  essential  to  its  vitality.  The  Indoniit'" 
ahlf,  Swabey,  446 ;  5  Jur.  (N.S.)  632  ;  and  see 
Hill  v.-  Smtw,  infra,  col.  206. 

Personal  Obligation — Vo  Pledge  on  Cargo.l — 

In  a  respondentia  bond,  the  condition,  after 
reciting  that  the  money  was  lent  upon  the  goods 
laden  and  to  be  laden  on  board  a  ship  on  her 
voyage  out  and  home,  was  that  if  the  ship  should 
proceed  on  her  voyage,  and  return'  within  thirty- 
six  months  (the  dangers  of  the  sea  excepted), 
and  if  the  boiTower  within  thirty  days  after  her 
arrival  should  pay  to  the  lender  the  sum  agreed 
on,  or  if  in  the  voyage  and  within  thirty-six 
months  the  ship  should  be  lost  by  fire,  enemies 
or  other  casualties,  the  borrower  should  within 
six  months  after  such  loss  pay  to  the  lender  a 
proportionable  average  on  all  the  goods  carried 
out  and  acquired  during  the  voyage  which  should 
be  saved,  then  the  obligation  to  be  void  : — Held, 
that  this  was  no  more  than  a  personal  obligation 
from  the  borrower  to  the  lender,  and  did  not  give 
the  latter  any  specific  pledge  or  lien  on  the  home 
cargo,  or  the  proceeds  thereof.  Busk  v.  Fearon^ 
4  East,  319  ;  1  Smith,  103. 

Payment  not  Dependent  on  Arrival  of  Ship.] 
— ^A  vessel  having  put  into  a  foreign  port  in  a 
damaged  state,  the  master  borroweil  money  of  a 
merchant  there  for  necessary  repairs  and  dis- 
bursements ;  to  secure  which  he  cirew  bills  upon 
his  owner,  and  also  executed  an  instrument  which 
purported  to  be  an  hypothecation  of  the  ship, 
cargo  and  freight.  By  this  instrument,  the 
merchant  who  advanced  the  money  forbore  all 
interest  beyond  the  amount  necessary  to  insure 
the  ship  to  cover  the  advances  ;  and  the  master 
took  upon  himself  and  his  owner  the  risk  of  the 
voyage,  making  the  money  payable  at  all  events, 
and  subjecting  the  ship  to  seizure  and  sale  by 
virtue  of  process  "out  of  the  high  court  of 
admiralty  of  England,  or  any  court  of  vice- 
admiralty  possessing  jurisdiction  at  the  port  at 
which  the  vessel  might  at  any  time  happed  to  be 
lying  or  to  be,  acconiing  to  the  maritime  law  and 
custom  of  England,"  in  the  event  of  the  bills 
being  refused  acceptance  or  dishonoured : — Held, 
that  this  not  being  such  an  hypothecation  as 
could  be  enforced  in  the  court  of  admiralty,  the 
payment  of  the  money  borrowed  not  being  made 
to  depend  upon  the  arrival  of  the  vessel,  the 
merchant  had  no  insurable  interest  in  the  ship. 
Stainhank  v.  Sheppard,  13  C.  B.  418  ;  1  C.  L.  B. 
609  ;  22  L.  J.,  Ex.  341 ;  17  Jur.  1032  ;  1  W.  R.  606 
—Ex.  Ch. 

Bill  of  Sale  oannot  be  Oonstraed  as  Bottomrj 

Bond.] — Where   the  master,  in  consequence  ol 
damage  sustained  on  the  voyage,  and  the  ship 
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becoming  unseaworthy,  and  no  advances  on  loan 
or  bottomry  could  be  obtained  to  repair  her,  sold 
her  to  the  plaintiffs,  who  repaired  and  sent  her 
with  a  cargo  to  her  registered  port  in  England, 
but  the  owners  refusing  to  ratify  the  sale,  or 
consent  to  the  registry  of  the  ship  in  the  plain- 
tiff' names,  put  men  on  board  to  take  possession 
of  her  and  the  cargo : — Held,  that  the  bill  of 
sale  of  the  ship  could  not  be  treated  as  in  the 
nature  of  a  bottomry  bond,  as  it  was  not  intended 
60  to  operate.    Ridgway  y.  Roberts,  4  Hare,  106. 

Loan  for  HoooMariei — Agreoment  that  Lander 
may  intnre  at  Borrower's  Cost .  ] — A  foreign  vessel 
was  in  an  English  port,  and  the  owner,  being 
temporarily  in  England  and  in  want  of  funds 
for  the  purclmse  of  necessaries,  made  an  agree- 
ment with  the  pbiintifEs,  by  which,  in  considera- 
tion of  their  ad vanciug  him  by  cash  or  acceptance 
600Z.  for  necessaries  supplied  to  and  for  the  use 
of  the  ve^el,  he  thereby  undertook  to  return 
them  the  amount  so  advanced,  with  interest 
and  all  charges,  on  the  return  of  the  vessel  from 
her  voyage.  And  the  plaintifEs  were  thereby 
authorised  *'  to  cover  the  amount  advanced  the 
owner  by  insurance  on  ship,  &c.,  out  and  home, 
at  owner's  cost."  In  an  action  in  rem  for  neces- 
saries in  respect  of  the  amount  so  advanced  : — 
Held  (Brett,  M.E.,  doubting),  that  the  agreement 
was  not  equivalent  to  a  bottomry  bond.  The 
HeiRTieh  Bjorn,  64  L.  J.,  Adm.  33  ;  10  P.  D.  44  ; 
52  L.  T.  560 ;  33  W.  Jl.  719  ;  5  Asp.  M.  C  391— 
•C.  A.  See  5.  (7.  inH.L. ;  55  L.  J.,  Adm.  80  ;  11 
App.  Cas.  270 ;  65  L.  T.  66 ;  6  Asp.  M.  C.  1— 
H.  L.  (E.) 

How  Conetmed.] — Instruments  intended  to 
-effect  bottomry  are  construed  liberally,  so  as  to 
^ect  the  intention.  It  is  not  necessary  that  sea 
risk  should  be  expressly  mentioned,  if  it  is  clear 
that  the  lender  undertakes  it.  Sinumdg  v.  Hodg- 
.son,  3  B.  &  Ad.  50  ;  1  L.  J.,  Ki  B.  61.  S.  P.,  lie 
iennersley  Castle^  3  Hag.  Adm.  1. 

Maritime  Interest  not  ITeeeuary  bnt  ICaterial 
^Element.] — ^Though  maritime  interest  is  not  a 
necessary  element  of  bottomry,  the  rate  of 
interest  is  material  in  considering  the  character 
of  the  instrument.  The  Emuncipationy  1 W.  Rob. 
124. 

Matter  may  hypotheoate  Ship  Abroad,  bnt 
«annot  bind  Ownen  Personally .1 — The  master 
may  hypothecate  the  ship  abroad  for  necessaries ; 
but  he  cannot  bind  the  owners  so  as  to  make 
them  personally  liable  in  admiralty.  Johnmn  v. 
Shippin  (or  Sheptoey  or  Shipway'),  1  Salk.  35. 
A  6'.,  Ld.  Raym.  982 ;  11  Mod.  Rep.  79  ;  Holt,  48. 


Cannot  make  Owner  Liable  Personally.] 


— The  master  may  bottomry  the  ship,  and  also 
make  the  owner  personally  liable  for  the  advance. 
Sam*un  v.  Brtiggingtony  1  Ves.  Sen.  442  ;  Ihid,^ 
Snppl.  87,  202  ;  but  see  Stainbank  v.  Sfieppard, 
infra,  ooL  207 ;  and  The  Dante,  infra,  col.  222. 

ITo  Maritime  Bisk  no  Bottomry.]— Articles 
Appended  to  a  charterparty  signed  by  the  master 
acknowledged  the  receipt  of  .money  on  account 
of  freight,  for  which  he  had  paid  insurance, 
which  with  other  moneys  he  agreed  should  be 
deducted  from  his  freight  "  on  his  safe  arrival  in 
London  "  ;  and  in  case  his  freight  should  not  be 
sufficient  to  pay  the  same,  **  the  debit  shall  be 
jretained  as  a  bottomry  bond."— Held,  that  there 


being  no  maritime  risk  and  no  proof  that  the 
money  was  for  the  ship's  necessities,  the  amount 
could  not  be  paid  out  of  the  proceeds  of  the  ship, 
as  upon  bottomry.  The  Grecian  7  Not.  of  Cas. 
410. 

A  bottomry  bond  can  only  hypothecate  some- 
thing which  is  in  danger  of  perishing  by  mari- 
time risk  during  the  time  that  the  bond  is  run- 
ning, and  therefore  cannot  validly  pledge  freight 
to  be  earned  on  a  voyage  after  that  maritime 
risk  is  ended  and  the  bond  is  forfeited.  27ie 
Staffordshire,  Sniitti,  v.  Bank  of  X.  S,  Walee^ 
infra,  coL  200. 

Part  not  exposed  to  Maritime  Bisk.] — ^A  bond, 
covering  in  [)art  property  not  exposed  to  mari* 
time  risk  is  bad  as  to  that  part,  but  may  be  valid 
as  to  the  residue.  The  Sultauj  Swabey,  504  ;  S 
Jur.  (N.8)  1069. 

Where  a  part  only  of  goods  hypothecated  by 
a  respondentia  bond  reaches  its  destination,  such 
part  is  only  liable  to  pay  a  proportional  part  of 
the  money  secured  by  the  bond,  namely,  accord- 
ing to  the  proportion  that  the  value  of  the  goods 
brought  to  their  destination  bears  to  the  total 
value  of  the  property  on  which  the  bond  was 
given.    Jb. 

Lender  on  Bottomry  has  no  Property  in  tlie 
Ship.]  —  The  lender  on  bottomry  acquires  no 
pro^^erty  in  the  vessel ;  his  interest  is  jus  in  rem, 
not  jus  in  re,  until  so  decbired  by  the  court — Per 
Sir  William  Scott.   Tlie  Tobago,  5  C.  Rob.  21 8, 222. 

Hatnre  of  Bottomry  Disonssed.]— JT^refoTu?  t. 
Oibbom,  3  Term  Rep.  247. 

Aotion  for  Money  Lent — ^Bottomry  Bond  given 
after  Bills.] — ^Action  in  assumpsit  for  money 
lent ;  verdict  fdr  the  plaintiff,  though  subse- 
quently to  bills  being  given  for  the  debt  a 
bottomry  bond  was  given  ;  new  trial  refused. 
Wegtoii  V.  FoMtcr,  2  Bing.  (N.C.)  693 ;  3  Scott, 
165  ;  5  L.  J.,  C.  P.  242. 

Foreign  Law  as  to  Lien  Material.] — The  fact 
that  by  the  law  of  the  country  in  which  the 
bond  is  given,  there  is  a  lien  upon  the  ship 
furnishes  a  presumption  in  favour  of  bottomry 
as  against  personal  credit.  TJie  Vibilia,  1 
W.  Rob.  1. 

Admiralty    Oonrt — Prohibition     reftised.] — 

Money  borrowed  by  one  on  board  ship  at  sea  of 
another  on  board  the  same  ship  for  the  necessary 
use  of  the  ship  upon  bottomry  is  payable  by  the 
shipowner ;  and  if  not  paid,  the  ship  is  bound. 
Prohibition  refused.  Scarreborrow  v.  Lyriue, 
and  Caics,  infra,  XXVI.  Admiralty  Law  and 
Practice. 

2;  Validity. 
a.  Matters  affootinff. 

Agreement  fbr  Pnrehase  of  ShipJ — ^A  bottomry 
bond  originally  valid  is  not  afrected  by  any 
agreement  by  the  bondholder  for  the  purchase  qlt 
the  ship.  The  Heligoland,  Swabey,  491  ;  5  Jur. 
(N.S.)  1180. 

Bondholder — Commnnioation  of  Bond  to  Mort- 
gagees.]— A  bottomry  bondholder  is  under  no 
obligation  to  communicate  the  existence  of  the 
bond  to  the  mortgagees  of  the  ship,  and  is  not 
affected  by  the  owner  concealing  it  from  the 
mortgagees.    lb, 
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Laehet.] — A  mortgagee  cannot  set  up,  as 

a  defence  to  a  bond,  the  laches  of  the  bondholder, 
unless  his  position  has  been  thereby  prejudiced. 
IK 

Szeonted  before  Shipment  of  Cargo.] — ^A  bot- 
tomry bond  upon  ship,  freight,  and  cargo  for 
necessary  repairs  to  the  ship,  executed  after  the 
repairs  done  and  the  contract  of  affreightment, 
but  before  actual  shipment  of  the  cargo,  is 
invalid  as  against  cargo.  The  Jonathan  Qoodh  v «, 
Swabey,  355. 

Voyage  Illegal.] — Transactions  between  the 
o^-ner  and  mortgagee  of  the  vessel  which  might 
render  the  voyage  illegal  cannot  invalidate  a 
bottomry  bond  given  by  the  master  to  a  bon& 
fide  lender,  who  has  only  to  look  to  the  facts, 
that  is,  distress,  absence  of  credit,  and  necessity. 
The  Mary  Ann,  L.  B.  1  A.  &  E.  13. 

Conaideration — Pledging  Credit.] — A  bond 
may  be  given,  though  money  has  not  actually 
been  advanced,  to  a  person  who  has  pledged  his 
own  credit  for  the  expenses  incurred.  The  Royal 
Arch,  Swabey,  269  ;  6  W.  R.  191. 

Szeonted  after  Advanoe— Lien  by   Foreign 

Law.1 — In  a  foreign  port,  where  the  law  gave  a 
lien  for  advances  made  for  repairs,  the  master 
consigned  the  ship  to  a  merchant  to  get  the 
repairs  done,  without  any  agreement  being  made 
as  to  bottomry.  Shortly  before  the  ship  sailed 
the  master  gave  the  merchant,  at  his  request,  a 
bottomry  bond : — The  bond  was  held  valid. 
The  Laurd,  Br.  &  Lush.  317 ;  11  Jur.  (N.8.)  46  ; 
IS  W.  R.  352.  8,  C,  on  pleading ;  Br.  &  Lush. 
191  ;  33  L.  J.,  Adm.  17  ;  9  L.  T.  457. 

Advertifing  fbr  Loan.] — It  is  proper  to  adver- 
tise before  taking  up  money  on  bottomry  ;  but 
the  neglect  of  the  master  to  do  so  does  not  affect 
the  validity  of  the  bond.    Ih. 

lUritime  Interest.] — The  absence  of  any  pro- 
vision for  maritime  interest  does  not  make  the 
bond  invalid.    Ih, 

Given  againit  Ownen'  Order.] — A  bottomry 
bond  given  by  the  master  trading  abroad  against 
the  orders  of  his  owners  to  the  agents  of  the 
owners  beyond  the  sum  to  which  his  credit  was 
limited  by  the  owners,  and  without  necessity  : — 
Held,  invalid.     Tlie  Reliance,  3  Hag.  Adm.  66. 

Lender  not  Bovnd  to  lee  to  Szpedienoy  of 
Bepain.] — A  foreign  lender  on  bottomry  is  not 
bound  to  see  that  the  repairs  for  which  he  lends 
the  money  are  expedient.  Tfie  Vihilia,  1  W. 
Rob.  1. 

Agreement  that  Third  Party  ihonld  Sepay 
the  Loan.] — Bottomry  bond  pronounced  for  not- 
withstanding an  alleged  agreement  with  the 
owner  that  the  charterer,  a  partner  of  the  bond- 
holder, should  pay  the  bond.  TJie  Ilunteliff, 
2  Hag.  Adm.  285. 

Bills— Collateral  Seenrity.]  — A  ship  being 
mortgaged  to  G.,  sailed  on  a  voyage  to  Melbourne 
and  back.  On  her  arrival  at  Melbourne  she 
required  necessary  repair,  and  the  agents  having 
refused  to  make  further  advances  upon  credit, 
the  master  entered  into  a  bottomry  bond, 
hypothecating  the  ship  and  her  freight  to  Mel- 
bourne and  back,  and  drew  bills  on  G.  for  the 


amount  secured  by  bottomry.  Before  the  biUs 
arrived  in  England  G.  died,  and  the  holders  of 
the  bond  and  biUs  failing  to  obtain  either 
acceptance  or  payment  took  proceedings  on  the 
bond  : — Held,  that  they,  having  &iled  in  obtain- 
ing acceptance  or  .payment  of  the  bills,  were 
entitled  to  sue  upon  the  bond,  but  that  the  bond 
could  not  validly  hypothecate  freight  which  had 
not  been  earned  at  the  time  the  ^nd  was  pay- 
able. The  StaffordAihire^  Smith  v.  Bank  of  Ano 
Sovth  Wales,  8  Moore,  P.  C.  (N.8.)  443  ;  41  L.  J., 
Adm.  49 ;  L.  R,  4  P.  C.  194  ;  25  L.  T.  137  ;  27 
L.  T.  46  ;  20  W.  R.  557 ;  1  Asp.  M.  C.  365— P.  C. 

A  bottomry  bond  may  be  given  at  the  same 
time  with,  and  as  a  collateral  security  for,  bills 
drawn  on  the  owners  for  money  so  borrow^ed. 
Stainhank  v.  Sheppard,  ante,  col.  196. 

When  a  bottomry  bond  on  ship,  freight,  and 
cargo  has  been  given  by  the  master  of  a^hip  as 
collatcTal  security  for  a  bill  of  exchange  drawn 
by  him  upon  the  bondholders,  on  the  understand- 
ing that  if  the  bill  is  properly  met  by  funds 
being  placed  in  the  hands  of  the  latter,  the 
bottomry  bond  will  not  be  enforced,  but  the 
master  or  shiix>wnei^  having  placed  no  funds  in 
the  bondholders^  bands,  give  notice  that  they  do 
not  intend  to  meet  it,  the  bond  is  not  invalid 
as  against  the  cargo,  although  the  bondholders 
have  conditionally  accepted  the  bill,  and  have 
neither  presented  it  to  the  master  for  payment  nor 
protested  it.  Tlie  Onward,  42  L.  J.,  Adm.  61  ; 
L.  R.  4  A.  &  E.  38  ;  28  L.T.204  ;  21  W.  R.  601  ; 
1  Asp.  M.  C.  40. 

The  lender  on  bottomry  may  take  biUs  of 
exchange  as  collateral  security.  Tlie  Arladney 
1  W.  Rob.  411. 

A  bottomry  bond  is  not  invalid  merely  because 
it  is  given  as  security  for  bills  of  exchange  given 
at  the  same  time.  The  Etnanelpatum,  1  W.  Rob. 
124. 

ITothing  Bno  on  Bond — Held  Invalid.] — On 

taking  the  accounts  in  a  bottomry  suit  it  was 
found  that,  after  reducing  the  commission 
charged  by  the  ship's  agent,  which  was  excessive, 
nothing  was  due  upon  the  bond : — Bond  held 
invalid.  The  BoieHek  Dhu,  Swabey,  177 ;  5 
W.  R.  168. 

Demvrrage— Compromised  Claim.] — ^A  master 
of  a  chartered  ship  having  sold  a  |)art  of  the 
cargo  to  pay  expenses  of  demurrage,  the  ship 
was  in  course  of  a  subsequent  voyage  arrested  in 
a  foreign  port  at  the  suit  of  the  charterer.  The 
charterer's  claim  was,  with  the  sanction  of  the 
court,  compromised  for  a  sum  of  money,  and  a 
bond  given  to  the  charterer  in  payment  of  that 
sum  : — Held,  that  the  bond  was  invalid.  The 
Ida,  41  L.  J.,  Adm.  85  ;  L.  R.  3  A.  &  E.  542  ;  27 
L.  T.  457  ;  21  W.  R.  39. 

Freight  Bamed  on  Bnbseqnent  Voyage — 
Liability.] — ^Freight  earned  on  a  subsequent 
voyage  held  liable  to  satisfy  a  bottomry  bond 
given  on  a  previous  voyage.  Ttie  Jacob,  4  C.  Rob. 
245  ;  commented  on,  L.  R.  4  P.  C.  194. 

Bond  given  by  a  Master  for  Bepairs  in  time 
of  his  Predeoessor.] — Bottomry  bcmds  given  by 
successive  masters  for  repairs  done  by  order  of 
their  predecessors,  who  had  died,  sustained. 
The  Wahejield,  cited,  3  Hag.  Adm.  8. 

BzeessiTe  Preminm.] — Excessive  premium  is 
not  a  reason  for  pronouncing  the  bond  invalid. 
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The  Lord  Coehmn^.,  2  W.  Bob.  312.  8.  P.,  The 
Laurel,  supra,  coL  199. 

Bond  given  on  Ltnd — ^Admiralty  Jnriidietion.] 

— Semble,  a  bottomry  bond  made  on  land  cannot 
be  sued  on  in  admiralty.    Atwn,,  1  Keb.  520. 

Bottomry  Jkbroad — Prohibition  to  the  Admi- 
zmlty  BefliMd.  ] — The  master  bottomried  the  ship 
at  Rotterdam  for  repairs.  Prohibition  to  the 
admiralty  in  a  suit  upon  the  bond  refused. 
Cor*et  V.  Husdey,  Ck)mb.  135  ;  Holt,  48. 

The  admiralty  has  jurisdiction  in  bottomry 
whether  the  bond  is  given  on  land  or  at  sea. 
Mtretone  v.  Gihh&ns,  3  Term  Rep.  2(>7. 

And  MM  poet,  XXVI.  Admiralty  Law  axd 
Practice. 

.  IFtnxy — Mtritinie  Bisk.] — ^The  usury  laws  are 
not  infringed  where  the  money  lent  is  at  mari- 
time risk.  Sharpeley  v.  Httrle,  or  Hurrell^  cited, 
2  Rolle,  48  ;  Cro.  Jac.  208% 

Bond  given  by  Maitor  held  Invalid  as  against 
Cargo  Owner.] — A  bottomry  bond  in  ship,  freight 
and  cargo  was  granted  by  the  master  at  the  port 
where  the  owner  of  the  cargo  resided.  Adver- 
tisements  for  a  loan  on  bottomry  were  published, 
and  the  cargo  owner  was  aware  of  them  and  of 
the  distress  of  the  ship,  and  that  the  cargo  had 
been  unloaded  and  reloaded,  but  no  application 
had  been  made  to  him  for  an  advance,  nor  any 
express  notice  given  of  the  application  for  a  loan  : 
—  Held,  that  the  bond  was  invalid  as  against  the 
cargo  owner.     The  ^uara  Loaneie,  17  Jur.  263. 

Bond  to  Debtor  to  the  Ship.] — ^A  debtor  to  the 
ship  cannot  lend  on  bottomry.  Tlie  Hehe^  2 
W.  Rob.  146  ;  7  Jur.  564.    But  see  next  Caw, 

The  bond  is  not  vitiated  by  the  fact  that  the 
lender  was  indebted  to  the  ship  when  the  advance 
was  made  ;  it  is  bod  pro  tanto  only.  Th^  Hehe^ 
2  W.  Rob.  412. 

-  Bottomry  Bond  to  Shij^s  Agents— Held  Valid.] 
— A  bottomry  bond  in  favour  of  agents  abroad 
who  undertook  the  superintendence  and  ordering 
of  repairs,  after  communicating  with  the  owners 
of  ship  and  cargo,  without  intimating  that  they 
intended  to  take  bottomry  security  until  just 
before  the  ship  sails,  pronounced  against.     The 

Ware,  1.5  Jur.  518. 

A  bottomry  bond  is  not  invalid  merely  because 
the  advance  secured  by  the  bond  is  made  by 
agents  of  the  ship,  provided  that  they  could  not 
be  expected  to  advance  on  the  personal  credit  of 
the  oAi-ners,  and  gave  the  master  an  optx)rtunity 
of  obtaining  an  advance  on  the  owners  {)ersonal 
credit  elsewhere  by  refusing  such  an  advance. 
The  Staffv^rdshire,  Smttk  v.  Bank  of  yew  South 

Wales,  8  Moore,  P.  C.  (N.8.)  443  ;  41  L.  J.,  Adm. 
49  ;  L.  R.  4  P.  C.  194  ;  27  L.  T.  46  ;  20  W.  R. 
557  :  1  Asp.  M.  C.  365— P.  C. 

Bond  given  to  stranger  in  foreign  port  acting 
AS  ship's  agent,  she  being  in  great  distress,  held 
valid.     The  Tartar,  1   Hag.  Adm.  1.    S.  P.,  The 

Vihilia,  1  W.  Rob.  1. 

Bond  given  abroad,  ])artly  for  the  benefit  of  the 
shi(jownei's'  agent,  who  threatened  to  arrest  the 
fihi[>,  intended  to  cover  simple  contract  debts 
for  goods  supplied  to  the  ship  on  the  agent's 
inianintee,  held  valid.  The  Ilerset/,-^  Hag.  Adm. 
404. 
Objections  to  bottomry    bond,    that    it  was 

jven  to  the  ship's  agents,  that  the  money  dis- 


bursed was  to  be  repaid  by  bills  on  the  owner, 
that  the  repairs  to  the  ship  were  improvident, 
and  that  she  ought  to  have  oeen  sold,  overruled* 
TfteLord  Ckfehrane,  2  W.  Rob.  312. 

Or  Invalid,  aeeording  to  Gizenmstanees.] 


— A.  k,  Co.  agreed  to  purchase  at  Akyab  cargoes 
of  rice  for  V.  k  Co.,  A.  &  Co.  to  be  secured  by 
hypothecation  of  the  bills  of  lading  and  a  fixed 
freight  of  5s,  per  ton.  Whilst  the  ship  was 
loading  one  of  the  cargoes,  A.  &  Co.  advanced 
about  540/.  for  ship's  disbursements,  but  upon 
hearing  that  F.  k  Co.  had  stopi)ed  [layment, 
induced  the  master  to  execute  a  bottomry  bond 
both  for  the  advances  already  made  and  also  for 
a  further  sum  of  small  amount ; — Held,  that  the 
first  advances  were  made  partly  upon  personal 
security  and  partly  upon  the  margin  of  freight, 
and  could  not  therefore  be  secured  by  a  subse- 
quent bottomry.  The  Kmpire  of  Pea<je,  39  L.  J., 
Adm.  12  ;  21  L.  T.  763. 

Held,  also,  that  the  further  advances  were  too 
trivial  to  render  the  bond  valid  with  respect  to 
them.    lb. 

The  ship's  agent  took  a  bottomry  bond,  without 
inquiry  as  to  its  necessity  or  application,  for 
money  lent  partly  to  pay  for  landing  charges  of 
a  cargo  shipped  by  himself,  which  had  heated. 
The  bond  was  held  invalid.  The  Royal  Stuart^ 
2  Spinks,  258. 

An  agent  lending  on  bottomry  is  bound  to  see 
to  the  application  of  the  money.  Ih,  And  see 
TJie  Rhoderiek  Dhu,  infra. 

Bond  given  for  Xaster's  Private  Debt.]— The 
master  cannot  hypothecate  the  ship  for  a  debt  of 
his  own.    King  v.  Perry,  3  Salk.  23. 

Beeaptnre  —  Hypotheeation  by  Kate  for 
Salvage.]— In  case  of  capture  and  recapture,  the 
mate  in  the  absence  of  tiie  master  can  hypothe- 
cate the  ship  for  payment  of  salvage.  Panneter 
V.  TodhuHterj  1  Camp.  691. 

Bottomry  by  Xxeentor  of  Deeeased  Part 
Owner  in  Good  Credit] — A  bottomry  bond- 
holder had  advanced  money  bon&  fide,  with 
knowledge  of  a  previous  mortgage  of  the  ship 
and  of  all  other  circumstances.  The  bond  was 
executed  by  the  executor  of  the  deceased  sole 
owner,  who  had  himself  already  made  the 
necessary  advances  for  the  ship,  and  who  had 
ample  credit,  and  also  by  the  master,  who  had 
been  appointetl  by  the  executor.  The  bond, 
opposecf  by    the  mortgagees,  was    pronounced 

I  against.      The  Dunregan  Castle,  3  Hag.  Adm. 

:331. 

Veoessity  alone  jnstilLes  Bottomry.]  —  To 
authorise  a  captain  to  hyix)thecate  a  ship  or 
freight  for  re^iairs,  the  necessity  for  such 
hyiwthecation  must  exist ;  if,  therefore,  an 
agent  of  the  shii^wner  in  a  foreign  port  has 
sufficient  funds  in  his  hands  for  the  repairs,  the 
captain  cannot  hvix)thecate,  Lyall  v.  HieJts,  27 
BcHV.  616.  '^ 

The  consent  of  a  managing  part  owner  to  a' 
bottomry  bond  binds  his  co-owners,  and  is  strong 
evidence  of  the  necessity  of  the  bond.  Tlie'Royal 
Arch,  Swabey,  269 ;  6  \\\  R.  191. 

And  see  Cases,  col.  207,  infra. 

Where  no  Personal  Credit,] — Bottomry 


can  only  be  given  where  money  cannot  be 
obtained  on  personal  cretlit.  The  Sydney  Cote^ 
2  Dods.  1. 
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It  is  the  Tital  principle  of  bottomry  bonds 
that  they  shall  have  been  taken  where  the  ship* 
owner  is  known  to  have  no  credit — Per  Lord 
Stowell.     The  NeUo^n,  1.  Hag.  Adm.  169,  175. 

Before  resorting  to  bottomry  the  master  must 
ascertain  that  the  supplies  cannot  be  procured 
upon  the  owner's  personal  cretlit.  The  Eliza, 
Heathom  v.  DarltTig,  1  Moore,  P.  C.  .5. 

The  only  ground  upon  which  the  master  of  a 
ship  is  justified  in  resorting  to  bottomry  bonds, 
and  upon  which  the  court  has  jurisdiction  to 
enforce  such  bonds,  is  the  inability  of  the  master 
to  obtain  money  upon  personal  credit  for  refitting 
-the  ship,  or  for  payment  for  the  repairs  and 
dispatch  of  the  vessel.  On  a  sale  of  a  bottomry 
bond  by  auction  at  a  foreign  port  at  the  lowest 
rate  offered,  an  agent  of  the  cnarterers  and  sole 
owners  of  the  cargo,  who  was  at  the  same  port, 
expressed  his  willingness  to  advance  what  was 
necessary  upon  the  personal  credit  of  the  owners; 
though  it  was  not  proved  that  the  bondholders 
had  notice  of  the  offer  at  the  time  the  bond  was 
given,  the  admiralty  court  pronounced  against 
the  bond,  and  the  sentence  was  afiElrmed  on 
appeal.  The  Prince  of  Same^Cohurg,  Soares  v. 
Mahn,  3  Moore,  P.  C.l. 

See  aUo  infra,  h,  Authobitt  of  Master. 

Shipowner  nwy  Bottomry  in  CaM  of  Kecos- 

•ity.] — The  shipowner  may  bottomry  his  ship, 
if  he  cannot  otherwise  obtain  money,  for  the 
ship's  necessities ;  though  the  master  does  not 
join  in  the  bond.  Such  a  bond  will  rank  before 
a  prior  mortgage  of  the  ship.  The  Duhe  of 
Bedford,  2  Hag.  Adm.  294. 

Lender  mnst  aseertain  Heeesfity.]  —  The 
lender  on  bottomry  must  ascertain  that  neces- 
sity for  bottomry  exists,  and  that  without  the 
money  the  ship  cannot  proceed.  Whether  he  is 
bound  to  see  to  the  application  of  the  money 
advanced,  quaere.     The  Orelia,  3  Hag.  Adm.  75. 

Bond  for  Bepairs  before  Voyage  began,  and 
given  after  Voyage  ended.] — A  bottomry  bond 
may  be  valid  whatever  the  number  of  voyages 
the  adventure  includes,  provided  such  voyages 
are  intended  or  consented  to  by  the  owners.  A 
bond  given  in  payment  of  repairs  rendered 
necessary  by  an  accident  which  occurred  before 
the  commencement  of  a  voyage,  and  dated  after 
the  termination  of  the  voyage,  held  valid.  T7ie 
Mary  Anne,  4  Not.  of  Gas.  376  ;  10  Jur.  253. 


Bepairs  Improvident.] — See    The  Lord 


Cochrane,  supra,  col.  202. 


For  Bepairs,    given   to   Contignees  of 


Charterers — Bills  of  Bzohange.] — ^A  bottomry 
bond  given  just  before  the  ship  sailed,  for 
money  due  for  repairs,  to  the  consignees  of 
the  charterers,  they  having  been  directed  by 
the  charterers  to  "value  upon  the  owner"  for 
other  thfui  trivial  expenses,  sustained.  Bills  of 
exchange  given  at  the  same  time  do  not  affect 
the  validity  of  the  bond.  The  St,  Catherine, 
3  Hag.  Adm.  253. 

Cargo— Bottomry  or  Sale  for  Bepairs.]— The 
whole  cargo  may  be  bottomried,  or  part  of  it 
sold,  to  pay  for  repairs  to  the  ship,  provided  the 
cargo  owner  is  thereby  benefited.  The  Grati- 
tndine,  3  C.  Rob.  240,  261. 


Part  of  Canrgo  Saved.  ] — Bottomry  bond  on 

ship,  freight  and  cargo,  to  be  paid  twenty-one 
days  after  the  ship's  arrival  in  London,  and  not 
to  be  payable  if  th6  ship  and  cargo  be  lost  or 
cast  away.  The  ship  was  abandoned  as  a  total 
loss  before  reaching  London ;  part  of  the  cargo 
was  sold  and  the  proceeds  brought  to  London, 
and  part  carried  to  England  in  another  ship. 
There  was  no  proof  that  the  ship  could  not 
have  been  repaired.  The  bond  pronounced  for, 
Tfte  ElepJuinta,  15  Jur.  1185. 


Bottomry  of  Cargo— When  Valid.]— The 


cargo  cannot  be  bottomried  unless  where  the 
ship  and  freight  are  insufllcient.  Where  the 
bond  was  upon  ship  and  cargo  only,  the  freight 
was  applied  in  discharge  of  the  bond  before  the 
cargo  was  resorted  to.  The  Dowthvrpe,  2 
W.  Rob.  73.    And  gee  Ca^et  infra,  cols.  209,  210. 

By  Snbstitnted  Master.]  —  Bond  given  by 
substituted  master  to  the  merchant  who  ap- 
pointed him,  held  valid.  The  Jiubicon,  3  Hag. 
Adm.  9. 

Abandonment  by  Shipowner— Bond  by  Snb- 
Btitnted  Master.] — ^The  shipowner  having  aban- 
doned, a  substituted  master  gave  a  bottomry 
bond  to  a  holder  of  a  collateral  security.  Bond 
sustained.   Tlie  Kennerdey  Castle,  3  Hag.  Adm.  1 . 

By  Master  nnder  Arrest.] — Bond  executed  by 
master  while  under  arrrest,  held  valid.  The 
HeaH  of  Oak,  1  W.  Rob.  204. 

Bzoessive  Premium— Befdsal  of  Chancery  to 
Assist  in  Case  of.] — ^A  pait  owner  borrowed 
money  from  the  plaintiff  on  bottomry,  payable 
on  the  return  of  the  ship  from  the  voyage,  and 
he  was  then  going  in  the  service  of  the  East 
India  Company.  The.Kast  India  Company  broke 
her  up  in  the  Indies,  and  the  owner  suetl  them  and 
recovered  damages,  but  not  to  the  full  value  of 
the  ship.  The  bottomry  bondholder  brought  hia 
bill  in  chancery  to  have  satisfaction  out  of  the 
money  so  recoverecl,  but  his  bill  was  dismissetl ; 
for  a  court  of  equity  will  not  assist  a  bottomry 
bond  which  carries  an  unreasonable  interest. 
Dandy  v.  Turner,  1  Eq.  Ca.  Abr.  372. 

May  be  Good;  in  Part  and  Bad  in  Part.]— A 
bottomry  bond  may  be  good  in  part  and  bad  in 
part.  TJie  TaHar,  1  Hag.  Adm.  1  ;  Tlie  Hebe, 
2  W.  Rob.  412  ;  The  Augusta,  1  Dods.  283  :  TJte 
Osmanli,  3  W.  Rob.  198 ;  7  Not.  of  Cas.  322  ; 
The  UeaH  of  Oak,  1  W.  Rob.  204.  And  see  TJie 
Empire  of  Peace,  supra,  col.  202. 

The  court  of  admiralty  has  power  to  reduce  the 
premium  on  a  bottomry  bond,  if  excessive.  The 
Heart  of  Oak,  supra. 

Bottomry  bond  pronouncetl  for  under  sus- 
picious circumstances;  of  1,961/.  11#.  6rf. 
claimed  upon  the  reference,  475/.  11*.  6rf.  only- 
allowed  ;  no  costs  of  sUit  given  to  either  party  ; 
cost  of  the  reference  given  to  the  shipowners^ 
TIte  Gauntlet,  13  Jur.  413. 

A  bottomry  bond  may  be  good  in  part,  though 
void  for  the  residue.  Where,  therefore,  a  bottomry 
bond  was  given  by  the  master  at  New  York,  as 
well  for  advances  to  obtain  his  discharge  from 
arrest,  at  the  instance  of  the  consignees,  on 
account  of    damage   done   on    the  voyage    ta 
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part  of  the  cargo,  as  for  payment  of  the 
port  duties  and  other  disbursements  necessary 
to  enable  the  ship  to  prosecute  her  voyage,  the 
judicial  committee  (reversing  so  much  of  the 
decision  of  the  admiralty  court  as  rejected 
the  bond  in  toto)  sustained  the  bond  to  the 
extent  of  the  sums  advanced  for  necessary  sup- 
plies and  payments  of  the  port  duties.  jHte 
I^Hce  Oeorgty  Smith  v.  Qouldy  4  Moore,  P.  C.  21. 

Bond  given  in  Port  of  Owner's  Country.]— 
The  master  may  hypothecate  ship  and  cargo 
though  lying  in  a  port  of  the  country  in  which 
the  owners  reside,  provided  he  has  no  means  of 
oommunicatiug  with  the  owners.  La  Ysahel^ 
1  Dods.  273. 

Bond    giren    bolbro   Voyage    oommonees  — 

^uoro.] — ^Whether  a  bottomry  bond  given  in 
port  prior  to  the  commencement  of  a  voyage  is 
Talid.    T?is  Jenny,  2  W.  Bob.  5. 

Bond  by  Maotor  of  British  Ship  in  this 
Country.] — Botttomry  bond  granted  by  the 
master  of  a  British  vessel  in  a  port  of  this 
country  upheld.     The  Trident,  1  W.  Bob.  29. 

Money  lent  at  Cowes  for  repairs  and  service 
of  a  British  ship,  whose  owners  resided  at  Kew- 
castle,  held  not  to  be  matter  for  bottomry.  The 
iMchiel,  2  W.  Bob.  34. 


In  Jonoy.] — Bond  given  upon  a  British 


ship  in  Jersey  :  quaere,  whether  it  is  valiiL    The 
Barbara,  4  C.  Bob.  1. 

In  Ireland.] — ^A  bond  given  in  Ireland 


on  a  British  ship  held  valid.    The  Rhadamanthe, 
1  Dods.  704. 

Bond  givon  to  free  Ship  from  Arrest.] — ^A 
bottomiy  bond  given  to  free  the  ship  from  arrest 
at  Malta  for  a  debt  due  from  the  owner  to  his 
agent  there  on  a  general  account,  held  valid. 
The  Otmauli,  3  W.  Bob.  198 ;  7  Not.  of  Cas. 
322. 

The  mere  fact  that  by  the  law  of  the  port  in 
which  the  bond  is  given  the  ship  may  be 
detained  docs  not  make  a  bond,  otherwise 
invalid,  to  be  valid.  The  Avgusta,  1  Dods.  283. 
And  see  The  Hersey,  supra,  coL  301. 


Arrest  fi>r  Salvage.] — See  The  Sultan, 


infra,  col.  206. 

Bond  to  meet  Consul's  Charges.] — Bond  given 
at  British  consults  instigation,  in  great  part  for 
payment  of  his  commission,  upheld.  The  Zodiac, 
1  Hag.  Adm.  320. 


To  defray  Debts  inenrred  on  previous 


Toyage.] — Money  lent  for  the  payment  of  debts 
incurred  in  a  previous  voyage  not  matter  for 
bottomry.    The  Lochiel,  2  W.  Bob.  34. 


To  pay  off  Previous  Bond.] — The  amount 


of  a  previous  bond  given  in  the  same  voyage, 
having  been  paid  off,  may  be  included  in  a  new 
bond  given  on  the  same  but  not  on  a  subsequent 
voyage.     The  Toivo,  Spinks,  185. 

Semble,  that  payment  of  one  bottomry  bond 
is  a  good  consideration  for  a  new  bottomry  bond. 
Dobson  V.  Lyall,  2  Ph.  323,  n. ;  3  MyL  &  Cr. 
463,  n. ;  11  Jur.  179,  n.  See  S,  C,  8  Jur.  969 
j(on  exception  to  report). 


For  Iniuranee  Premiums.] — ^The  master  put- 
ting into  a  foreign  port  of  distress  has  no  autho- 
rity to  insure  the  ship  and  freight  for  performing 
the  residue  of  the  voyage,  and  has  no  authority, 
therefore,  to  grant  a  bottomry  bond  on  the  ship 
to  pay  for  the  premiums  of  such  insurance. 
The  Serajina,  Br.  &  Lush.  277. 

To  free  firom  Arrest  Ibr  Salvage.] — ^Where  a 
vessel  is  lying  stranded,  and  the  msster  cannot 
communicate  with  the  owner,  the  master,  ii^ 
order  to  tranship  and  send  on,  may  on  his  own 
authority  give  a  respondentia  bond  to  release 
the  cargo  lying  under  arrest  for  salvage.  The 
Sultan,  Swabey,  504  ;  5  Jur.  (N.8.)  1369. 

Charges  for  Unloading  Outward  Cargo.] — 
Every  disbursement  at  a  foreign  port  necessary 
to  enable  a  ship  to  prosecute  her  voyage,  made 
in  or  about  the  ship  herself  or  her  crew,  is  a 
proper  subject  for  bottomry.  Charges  upon  the 
unloading  of  the  outward  cargo  are  such  neces- 
sary disbursements.  The  Edmond,  Lush.  211  ; 
30  L.  J.,  Adm.  128  ;  2  L.  T.  394.  And  gee  Lush. 
57  ;  29  L.  J.,  Adm.  76  ;  2  L.  T.  192. 

Such  disbursements  must  be  for  charges  for 
which  the  owner  or  master  of  the  ship  is  liable ; 
those  for  which  the  consignee  of  the  cargo  ia 
liable  are  not  the  subject  of  bottomry.    lb. 

Average  Contribution.] — ^A  debt  for  general 
average  contribution,  arising  in  respect  of  an 
outward  voyage,  being  a  personal  debt  only,  is 
not  a  sufficient  foundation  for  a  bottomry  bond 
on  the  ship  for  the  voyage  homeward.  The 
North  Star,  Lush.  45  ;  29  L.  J.,  Adm.  73  ;  2  L.  T, 
264. 

Coniul's  Bzpenses  in  Suppreeiing  Mutiny.] — 

Expenses  incurred  by  the  British  consul  in  a 
foreign  port,  the  crew  being  in  possession  of  the 
ship  anu  the  master  in  irons,  in  connection  with 
a  mutiny  on  boani,  and  reinstating  the  master 
in  his  command,  held  a  good  foundation  for 
bottomry  bond,  although  at  the  outset  of  the 
matter  nothing  was  said  as  to  giving  a  bond. 
Tlie  Gauntlet,  3  W.  Bob.  82. 

Usury  Laws — Bottomry  no  Infringement  of.] 
— Bottomry  is  not  invalid  as  contrary  to  the 
usury  laws,  because  of  the  sea  risk.  Sharvley  v. 
Hurrell,  Cro.  Jac.  208  ;  Sooine  v.  Oleen,  Siderf., 
pt.  1,  27  ;  Mai&n  v.  Ahdv,  Holt,  738 ;  C/iest^Jield 
QEarl  of)  v.  Janson,  2  Ves.  Sen.  27, 124, 142 ;  Jby 
V.  Xent,  Hard,  418  ;  Moheiis  v.  Tremayn,  2  Bolle, 
47  ;  Cro.  Jac.  508  ;  Appleton  v.  Brian,  1  Keb.  711. 

Bottomry  bond  payable  whether  the  ship 
return  or  not  sail,  bad  for  usury.  Hill  v.  SnoWy 
1  Keb.  358. 

Foreign  Ships  trading  to  Bast  Indies— 7  Geo.  1» 
St.  1,  e.  21.] — Validity  of  bottomry  bonds  on 
foreign  ships  trading  to  East  Indies.  Sumner  v. 
Green,  1  H.  Bl.  302. 


b.  AtLthority  of  Master. 

Agent  for  Cargo  Owners.] — ^The  character  of 
agent  for  the  owners  of  the  cargo  is  imposed  upon 
the  master  by  the  necessity  of  the  case,  and  by 
that  alone.  The  master  is  invested  by  presumption 
of  law  with  authority  to  hypothecate  the  cargo, 
on  the  ground  that  the  owners  have  no  means  of 
expressing  their  wishes ;  but  when  such  means 
exist,  when  communication  can  be  made  to  the 
owners,  the  character  of  agent   is   no  longer 
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imposed  on  the  master,  because  the  necessity  | 
which  creates  it  does  not  arise,  lite  Hamhftrgh, ' 
.nfra. 

Agent  for  Owner  of  Ship.]— If  the  master 
orders  repairs  for  his  ship,  or  t>orrows  money  on  a 
bottomry  bond  in  order  to  execute  the  i-epairs, 
he  is  the  agent  alone  of  the  owner  of  the  ship 
in  ordering  such  repairs  and  borrowing  money. 
JBett»on  V.  Duncan,  3  Ex.  644  ;  18  L.  J.,  Ex.  169 ; 
14  Jur,  218— Ex.  Ch.    See  S,  (\,  infra. 

Matter  cannot  bind  Owner  beyond  Valne  of 
Ship.] — The  master  cannot  by  bottomiy  bind  the 
ownei-8  beyond  the  value  of  the  ship.  Anon.^  Ca. 
in  Ch.,  pt.  2,  238. 

Heoeiiity  alone  JnitilLei.] — The  master  may 
hypothecate  the  ship  only  in  case  of  necessity. 
Anan.,  Holt,  651  ;  3  Salk.  23.  S.  P.,  Jiri^gemarCt 
Case,  Hob.  11. 

A  bottomry  bond  executed  by  the  master  of  a 
^hip  cannot  be  supported  against  the  owners  if  1 
the  master,  at  the  time  of  executing  the  bond, 
had  other  resources  for  obtaining  the  necessary 
supplies  for  the  ship.  Dohson  v.  Lyall,  2  Ph. 
323,  n. ;  8  Myl.  &  C.  463,  n. :  6  L.  J.,  Ch.  115  ;  11 
Jur.  179,  n.  S.  P.,  Lyall  v.  Hicks,  supra,  col.  202 ; 
The  Royal  Arch,  supra,  col.  199. 

The  obligee  in  a  bottomry  bond  also  chartered 
the  ship  for  the  homeward  voyage  : — Held,  that, 
from  tne  time  the  charterjiarty  was  made,  the 
sum  that  would  become  due  for  the  freight  was 
a  resource  of  the  captain,  applicable  to  procuring 
'such  sums  as  were  necessary  to  discharge  expenses. 
Dnbson  v.  Lyall,  supra.  And  see  Cases  supra, 
coL  202. 

Law  of  tbe  Hag.] — The  extent  of  the  authority 
<;onferred  on  the  master  of  a  vessel  to  bind  the 
"owners  cither  of  the  ship  or  of  the  cargo  is  derive<l 
from,  and  governed  by,  the  law  of  the  flag.  77w? 
Karnah,  6  Moore,  P.  C.  (N.s.)  136  ;  38  L.  J.,  Adm. 
57  ;  L.  R.  2  P.  C.  605  ;  21  L.  T.  159  ;  17  W.  R.  1028. 

Vo  Power  to  Bottomry  before  Voyage  begnn.] 

— The  master  has  no  i)ower  to  hypothecate  the 
ship  before  the  voyage  is  begun.  Lister  v.  Baxter, 
Str.  696. 

'  Pliedging  Owner's  Credit.]— A  master  has  no 
authority  to  hypothecate  for  money  borrowed  at 
a  foreign  port  for  necessary  repairs  and  disburse- 
ments, and  by  the  same  instrument  pledge  the 
peraonal  credit  of  his  owner  for  such  advances, 
•whether  maritime  interest  be  stipulated  for  or 
not.  Stalnhank  v.  Sheppard,  13  C.  B.  418 ;  1 
C.  L.  R.  609 ;  22  L.  J.,  Ex.  341  ;  17  Jur.  1032  ; 
1  W.  R.  605— Ex.  Ch. 

The  master  of  a  vessel  requiring  supplies  for 
the  further  prosecution  of  her  voyage  is  bound 
'to  ascertain  whether  such  supplies  can  be  pro- 
cured on  the  personal  credit  of  the  owner  before 
he  resorts  to  a  bottomry  bond  as  security  for 
their  amount.  The  Eliza,  Heathom  v.  Darling, 
1  Moore,  P.  C.  5. 

ICaiter's  Personal  Credit.]— A  bottomiy  bond 
•given  by  a  master  upon  a  threat  of  arrest  for 
supplies  previously  furnished  on  his  personal 
credit  is  void.  The  Hessey,  Oore  v.  Gardner,  3 
Moore,  P.  C.  79. 

To  justify  resort  by  a  master  of  a  ship  to  a 
bottomry  bond,  it  is  requisite  by  maritime  law 
that  thetidvances  should  be  merely  to  enable  the 
ship  to  refit ;  or  to  pay  for  the  repairs  and  dis- 


patch of  the  vessel  for  the  completion  of  her 
voyage ;  and  that  the  master  should  be  unable  to 
obtain  such  advances  upon  personal  credit.  Ths 
Prince  of  Saxc'Cbburg,  Sofires  v.  Jiahn,  3  Moore, 
P.  C.  1. 

Though  the  debts  which  a  master  in  need  of 
repairs  in  a  foreign  port  has  incurred  may  be 
)>er8onal,  he  may  borrow  money  upon  bottomiy 
of  ship,  freight  and  cai^  to  pay  them  from  any 
one  not  his  ci*editor.     Tlie  Karnak,  supra. 

By  Mate— Capture  and  Beeaptnre.] — ^A  mate, 
in  the  absence  of  the  captain,  has  a  right  to 
hypothecate  the  ship  for  the  purjx^e  of  paying 
the  salvage  to  the  recaptors.  Parnitter  v.  Tod* 
hunter,  1  Camp.  541. 

Dnty  to  Commonioate  with  Owners.] — Before 
resorting  to  bottomry  for  raising  necessary  sop- 
plies,  it  is  absolutely  necessary,  where  practicable, 
that  notice  should  be  given  by  the  master  to  the 
owner  of  the  vessel,  and  an  allegation  that  such 
owner  ^^'as  insolvent  is  no  excuse  for  not  com- 
municating with  him,  unless  he  has  been  judi- 
cially declared  insolvent,  and  the  ownership  of 
the  vessel  vested  in  his  assignees,  to  whom  such 
notice  must  then  be  given.  The  Panama,  Bar- 
rofi  V.  Stewart,  6  Moore,  P.  C.  (N.8.)  484  ;  39  L.  J., 
Adm.  37 ;  L.  R.  3  P.  C.  199 ;  23  L.  T.  12  ;  IS 
W.  R.  1011. 

A  British  ship,  under  a  charter  from  London 
to  Callao,  put  into  Melbourne  for  repairs.  The 
master,  who  was  also  a  part  owner,  fearing  that 
the  shipwrights  would,  unless  their  claims  were 
paid,  detain  the  vessel,  and  that  she  might  thus 
be  unable  to  f  ul61  her  charter,  raised  the  neces* 
sary  funds  from*  the  ship's-  assets  at  Melbourne 
upon  a  bottomry  bond  of  the  ship  and  freight  :— 
Held,  that  the  bond  was  not  invalidated  by  the 
absence  of  a  previous  communication  between 
the  master  and  the  co-owner.  Tfie  Staffordshire^ 
8  Moore,  P.  C.  (N.8.)  443  ;  41  L.  J.,  Adm.  49  ;  L.  R. 
4  P.  C.  194  ;  27  L.  T.  46  ;  20  W.  R.  557  ;  1  Asp. 
M.  C.  365— P.  C.    And  see  S,  C„  25  L.  T.  137. 

Held,  also,  that  the  mortgagee  of  a  ship  cannot, 
for  the  purposes  of  such  previous  communica- 
tion as  is  necessary  between  the  party  hypo- 
thecating the  ship  and  the  owner,  be  deemed  an 
o>vner:  though  it  may  be  otherwise  if  the  mort- 
gagee is  also  the  ship's  agent  and  agent  for  the 
owner.     Ih: 

The  authority  of  a  master  to  pledge  by  bot- 
tomry for  the  puqxjse  of  raising  money  for  the 
absolute  necessaries  of  the  ship,  only  aiises  when 
be  cannot  obtain  the  necessary  abvances  upon 
the  personal  credit  of  the  owner,  and  such  power 
to  raise  money  by  bottomry  is  vested  in  the 
master,  although  the  owner  resides  in  the  same 
countiy,  provided  there  are  no  means  of  com- 
munication with  the  owners,  and  the  exigency 
of  the  case  requires  it.  The  Oriental,  Wallace 
V.  Fielden,  7  Moore,  P.  C.  398. 

A  ship  on  a  voyage  from  Galveston,  United 
States,  to  Liverpool,  put  into  Bermuda  disabled. 
The  master  wrote  to  the  owners  of  the  ship  and 
cargo,  and  meanwhile,  to  avoid  delay  ami  loss, 
commenced  repairing  the  ship.  The  repairs 
were  completed,  and  the  master  then,  fearing 
detention  of  the  ship,  and  having  received  no 
replies  from  the  owners  of  the  ship  and  cargo, 
raised  money  to  pay  for  the  repairs  on  bottomry 
of  the  ship,  freight  and  cargo.  The  lenders 
were  not  the  repairers  of  the  ship  : — Held,  that 
the  bond  was  valid,  and  bound  the  cargo.  The 
KarnaK  6  Moore,  P.  C.  <N.8.)  136  ;  38  L.  J.,  Adm. 
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57 ;  L.  B.  4  P.  C.  506 ;  21  L.  T.  169 ;  17  W.  R.  1028 
—P.  C.    See  S.  a  infra. 

The  possibility  of  communication  with  the 
owners  of  the  ship  or  cargo  most  be  constnied 
by  estimating  the  cost  and  risk  incidental  to  the 
delay  from  the  attempt  to  make  such  communica- 
tion, and  the  probability  of  failure  after  every 
exertion  made.    lb. 

Bottomry  bond  granted  at  New  York  by  master 
of  a  vessel  whose  owners  lived  at  St.  John's,  New 
Brunswick,  between  which  place  and  New  York 
there  was  telegraphic  communication.  The 
lenders  had  previously  acted  as  agents  for  the 
ship,  and  there  had  been  no  communication  with 
the  owners ;  bond  held  invalid.  77te  Oriental,  7 
Moore,  P.  C.  398— P.  C.  Reversing  3  W.  Rob.  243. 

Semble,  a  bottomry  bond  given  by  the  captain 
of  a  ship  at  a  foreign  port  is  not  necessarily  void 
because  there  was  time  during  the  ship's  stay  at 
such  port  for  the  captain  to  have  written  home 
to  his  employers,  and  to  have  received  an  answer. 
^lasrott  V.  Lang,  2  Ph.  310  ;  16  L.  J.,  Ch.  429  ; 
11  Jur.  642. 

A  plea,  alleging  that  the  bottomry  bond  was 
executed  by  the  master  without  any  express 
authority  from  the  defendant ;  and  that,  at  the 
time  when  the  same  was  executcil,  the  amount 
of  the  costs  and  expenses  exceeded  the  amount 
of  the  value  of  the  ship  when  repaired,  and  all 
the  freight  that  could  be  earned  by  the  voyage, 
should  the  vessel  arrive  at  its  destination ;  and 
that  the  defendant,  so  soon  as  he  received  notice, 
abandoned  the  ship,  and  all  right  and  title  to  the 
same,  and  all  freight  in  respect  of  the  voyage, 
and  did  never  ratify  the  act  of  the  master : — 
Held,  bad.  Btnson  v.  JJufican,  3  Ex.  344 ;  18 
L.  J.,  Ex.  169  ;  14  Jur.  218— Ex,  Ch.  See  S,  C. 
supra,  col.  207. 

iSfie  alto  supra,  a.  MATTERS  AFFECTING 
Validity,  and  infra,  3.  Allowable  1tkm& 

Power  of  Matter  to  Bottomry  for  Bepairt.] — 
See  Miller  v.  Patter,  ante,  col.  17,  and  Cases 
supra,  col.  203. 

Cargo— Power  to  Hypotheeate.]— A  master  has 
power  to  hypothecate  the  cargo  as  well  as  the 
ship  for  a  reasonable  purpose  only,  for  the  benefit 
of  the  ship  and  cargo.  Ilussetj  v.  Christie,  13 
Ve«.  699  ;  9  East,  426  ;  9  B.  B.  685. 

Where  it  appeared  that  at  a  foreign  port,  at 
which  the  master  had  taken  in  necessary  sup- 
plies, the  owner  of  the  vessel  had  a  recognised 
Agent  within  the  possible  and  probable  know- 
ledge of  the  person  making  the  advance : — Held, 
that  the  bottomry  bond  given  for  such  advance 
was  void.     The  FaUhfvl,U  L.  J.,  Adm.  81. 

The  existence  of  the  necessity  which  the 
maritime  law  requires  to  validate  the  hypothe- 
cation of  the  ship  and  cargo  by  bottomry,  is  to 
be  ascertained  by  evidence  in  the  usual  manner, 
the  meaning  of  the  term  "  necessity  "  in  respect 
of  hypothecation  by  the  master  being  analogous 
-to  its  meaning  in  other  parts  of  the  law.  Tfie 
JCarnak,  6  Moore,  P.  C.  (N.S.)  136;  38  L.  J., 
Adm.  67  ;  L.  B.  2  P.  C.  606  ;  21  L.  T.  159 ; 
17  W.  B.  1028— P.  C.    See  8.  C,  supra. 

The  necessity,  which  will  validate  the  hypothe- 
cation of  a  cargo  by  bottomry,  is  a  high  degree 
of  need,  arising  when  choice  is  to  be  made  of  one 
of  several  alternatives,  under  the  {)eril  of  severe 
io^,  if  a  wrong  choice  should  be  made.  And 
any  combination  of  events  which  should  prevent 
the  completion  of  the  voyage  with  profit,  unless 
money  should  be  obtained  by  bottomry,  would 
raise  the  question  whether  there  was  need  for 


bottomry  in  such  high  d^ree  as  to  create  a 
necessity.  If,  though  the  repairs  are  complete, 
yet  the  ship  cannot  leave  the  port  until  they  are 
paid  for,  the  completion  of  repairs  is  an  imma- 
terial fact  in  estimating  the  degree  of  need  for 
bottomry.    Ih. 

A  shipmaster  has  authority  to  bottomry  cargo 
as  well  OS  ship  at  a  foreign  port  to  enable  the 
ship  to  prosecute  her  voya§^ ;  and  the  ship- 
owners are  liable  to  indemnify  cargo  owners  if 
the  cargo  is  attached  or  sold  by  the  bondholders, 
without  regard  to  the  question  of  the  validity  of 
the  bond.  Anderston  Fimttdry  Co.  v.  Law,  7 
Ct.  of  Sess.  Cas.  (3rd  ser.)  836. 

A  ship  on  her  voyage  from  Newcastle  to 
Lisbon  came  into  collison  and  put  into  Leith  for 
repairs.  The  master  and  mate  w^ere  owners  of 
the  ship  and  incurred  a  debt  of  580Z.  to  the  ship- 
broker,  which  included  damages  payable  to  the 
other  ship,  re^mirs,  and  other  charges.  Only  a 
small  part  of  this  was  chargeable  against  cargo, 
the  bulk  being  chai^geable  against  ship  and 
freight.  The  master  had  no  means,  except  80Z., 
and  bottomried  ship,  freight  and  cargo  for  5002. 
The  cargo  owners  refused  to  consent  to  bottomry 
the  cai^o.  The  ship  and  cargo  were  sold  for 
166/. : — Held,  that, except  as  to  freight,  the  bond- 
holder had  no  right  against  the  cargo,  as  the 
master  had  no  power  to  bottomry  it  under  the 
circumstances.  Dymond  v.  Scittt,  6  Ct.  of  Sess. 
Cas.  (4th  ser.)  1 96.  And  see  Cases  supra,  cols. 
203,  204. 

Cargo  Bottomried— Indemxdty  against  Ship- 
owner.]— A  ship  was  damaged  by  perils  of  the 
aea,  and  the  master  hypothecated,  by  a  bottomry 
bond,  the  shi}),  freight  and  cargo,  amongst  which 
were  the  goods  of  the  plaintiff.  The  ship  and 
fi-eight  not  realising  the  amount  borrowed,  his 
goods  were  attache!  in  the  admiralty  court 
until  contiibution  was  paid  by  him  towards  the 
difference  due  to  the  obligee  of  the  bond,  and  he 
was  obliged  to  pay  his  proportion  of  the'  costs  of 
the  suit  instituted  in  the  admiralty  court : — 
Held,  that  he  ould  maintain  an  action  against 
the  owner  of  the  ship  on  an  implied  promise  to 
indemnify.  Btfuton  v.  Dunran,  3  Ex.  644  ;  18 
L.  J.,  Ex.  169  ;  14  Jur.  218— Ex.  Ch. 

Bnty  to  eommnnioate  with  Owner  of  Cargo.] — 

The  master  of  a  ship,  being  only  the  agent  of  the 
cargo  in  special  cases  of  necessity,  is  bound, 
when  circumstances  i)ei*mit,  to  communicate 
with  the  owner  of  the  cargo  before  he  does  any 
act  which  seriously  affects  the  value  of  the 
cargo.  Hie  Onward,  42  L.  J.,  Adm.  61  ;  L.  B. 
4  A.&E.38;  28L.T.204  ;  21  W.  B.601  ;  1  Asp. 
M.  C.  540. 

A  master,  therefore,  putting  into  Port  Louis, 
Mauritius,  for  repairs  to  his  ship,  and  intending 
to  raise  money  for  those  repairs  upon  bottomry^ 
not  only  on  ship  and  freight,  but  also  u[X)n 
cargo  of  an  imperishable  nature  and  belonging 
to  one  firm  residing  in  Great  Biitain,  is  bound  to 
communicate  with  them  before  having  recourse 
to  bottomiy  ;  otherwise  the  bond  is  invalid.    Ih^ 

Bottomry  bond  upon  ship,  freight,  and  cargo^ 
taken  up  by  the  master  of  a  small  Swedish  vessel 
at  a  port  in  Sweden.  Part  of  the  cargo  was 
consigned  to  England  : — Held,  that,  considering 
the  distance  between  Sweden  and  England,  and 
the  means  of  communication,  it  was  essential  to 
tlie  validity  of  the  bond,  so  far  as  the  cargo  was 
concerned,  that  the  master  should  communicate 
with  the  owners  of  the  cargo  before  resorting  to 
hypothecation  of  the  cargo,  as  he  could  have 
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obtained  an  answer  within  a  period  not  incon- 
Tenient  with  regard  to  the  exigency  of  the 
circumstances  of  the  case.  I7i^.  Boiutjtarte^ 
Wilkinson  v.  Wilson^  8  Moore,  P.  C.  469. 

The  master  during  the  voyage  executed  a 
bottomry  bond  hypothecating  the  ship,  freight, 
and  cargo.  The  cargo  was  not  perishable,  and 
the  master  could  have  communicated  with  the 
owners  of  the  cargo  before  executing  the  bond  : 
— Held,  that  the  master  should  have  communi- 
cated with  the  owners  of  the  cargo,  and  that  the 
bond  was  invalid  in  respect  of  the  cargo.  27i^ 
Hamburgh^  2  Moore,  P.  C.  (N.8.)  289  ;  Br.  &  Lush. 
233  ;  33  L.  J.,  Adm.  116  ;  10  Jur.  (N.s.)  600  ;  10 
L.  T.  206  ;  12  W.  R.  628— P.  C. 

Whether  a  master  of  a  vessel  without  funds  or 
credit  must  communicate  with  the  owners  of  the 
cargo  before  hypothecating  the  ship,  freight,  and 
cargo,  in  order  to  enable  him  to  pay  the  expense 
of  the  necessary  repairs  of  the  vessel,  is  a 
question  which  can  only  be  decided  by  the  cir- 
cumstances of  each  particular  case.    lb. 

The  master  before  giving  a  bottomry  bond  on 
ship,  freight,  and  cargo,  is  bound,  as  against 
owners  of  cargo,  to  communicate  both  with  the 
owners  of  ship  and  the  shippers  or  consignees  of 
cargo,  where  such  communication  is  under  all 
the  circumstances  reasonably  practicable ;  but 
not  otherwise.  Ths  Oliti^  Lush.  48-1  ;  31 
L.  J.,  Adm.  137  ;  6  L.  T.  259. 

The  defence  that  a  bottomry  bond  is  void  for 
want  of  communication  with  the  shiix)wner  or 
cargo  owner  must  be  specially  pleaded.    lb. 

The  master,  before  he  hypothecates  the  cargo, 
ought,  if  he  has  the  means  of  doing  so,  to  com- 
municate with  the  owner  ;  and  this  is  not  merely 
to  give  the  owner  an  opportunity  of  advancing 
the  requisite  funds,  but  also  to  give  him  an 
opportunity  of  unlading  the  cargo  ;  although  he 
cannot  do  this  without  payment  of  the  entire 
freight.  The  Lizzie,  L.  R.  2  A.  &  E.  254 ;  19 
L.  T.  71. 

What  Commnnioatlon  to  Owner  Snffioient.] — 
To  justify  a  master  in  giving  a  bottomry  boncl  on 
cargo  where  communication  with  the  owners  is 
necessary!  a  mere  statement  of  injuries  sustained 
by  the  ship  and  of  the  consequent  necessity  for 
repairs  entailing  considerable  expense,  unaccom- 
panied by  a  statement  that  a  bottomry  bond  is 
propo6e<l,  is  not  a  sufficient  communication  ;  the 
law  does  not  require  the  owners  from  such 
premises  to  draw  the  conclusion  that  the  ship 
and  cargo  must  be  bottomried  ;  although  it  may 
not  be  requiretl  that  the  wonls  "  bottomry  of 
cargo  "  should  be  used  in  the  communication,  the 
fact  itself  should  be  stated,  or  at  least  the 
necessity  for  a  bottomiy  bond  should  be  an 
obvious  and  iiTesistible  inference  from  the  cir- 
cumstances stated.     The  Onward,  supra. 

A  communication  detailing  the  disasters  to  the 
ship,  and  the  probable  exi)ense  of  repair,  but  not 
expressing  the  intention  to  bottomry  the  cargo, 
and  requesting  the  owners  of  cargo  to  wait  for 
further  information,  is  not,  where  any  communi- 
cation is  necessary,  sufficient;  more  especially 
where  the  information  as  to  the  bottomry  has 
been  given  to  the  shipowners,  but  withheld  from 
the  owners  of  cargo ;  and  under  such  circum- 
stances the  owners  of  cargo  are  not  bound  to 
conclude  that  the  master  will  resort  to  bottomry, 
or  to  reply  to  the  communication.    lb. 

A  master  cannot  bottomry  a  ship  without 
communication  with  his  owner,  if  communica- 
tion is  practicable,  and,  a  fortiori,  he  cannot 


hypothecate  the  cargo  without  communicating- 
with  the  owner  of  it,  if  communication  with  such, 
owner  is  practicable.  Such  communication  must 
state  not  merely  the  necessity  for  expenditure, 
but  also  the  necessity  for  hypothecation.  KleiU' 
wort  V.  Catta  Marrittima  of  G^noa,  2  App.  Cas» 
156  ;  36  L.  T.  118  ;  25  W.  R.  608  ;  3  Asp.  M.  C. 
358— P.  C. 

A  statement  by  the  master  of  the  injuries, 
sustained  by  a  ship  and  of  the  repairs  necessary 
is  not  a  sufficient  communication  with  the  ownera 
to  justify  him  in  giving  a  bottomry  bond  upon 
the  ship  and  cargo,  if  unaccompanied  by  a  state- 
ment that  such  bond  is  necessary.    lb. 

The  mere  receipt  by  the  owners  of  the  cargo  of 
general  information  that  the  ship  is  damaged, 
and  in  need  of  repairs,  does  not  impose  upon 
them  the  duty  of  supplying  money  for  such 
repairs  without  further  information.    lb. 

A  Swedish  vessel,  bound  from  a  port  in  Sweden 
to  Hull,  was  driven,  by  stress  of  weather,  to  put 
back  into  another  port  in  Sweden.  This  took 
place  in  November,  1848.  Ten  days  afteiwards 
the  cargo  was  unladen,  and  the  ship  found  to  be 
greatly  damaged.  The  repairs  were  completed, 
and  the  cargo  reloaded.  The  master  at  once 
communicated  witli  the  owners  of  the  ship  resi- 
dent in  Sweden,  who,  being  without  funds,  con- 
sented to  the  master  taking  up  a  bottomry  bond 
for  payment  of  the  necessary  repairs,  and  the 
British  consul  at  the  port  where  the  vessel  lay 
wrote  on  behalf  of  the  master,  and  as  his  agent, 
to  the  consignees  at  Hull,  informing  them  of  th& 
damage  sustained  by  the  vessel,  but  made  no 
application  for  money,  nor  referred  to  the 
necessity  of  repairs.  No  answer  was  made  to- 
this  letter,  and  the  master,  in  March,  1849, 
hypothecated  the  ship,  freight,  and  cargo,  for  the 
money  borrowed  for  the  repaii-s : — Held,  that 
such  letter  to  the  consignees  was  a  sufficient 
notice  to  authorise  the  master  raising  money  by 
bottomry  on  the  cargo.  TJie  Bontiparte,  Wilkin^ 
son  V.  Wilson^  8  Moore,  P.  C.  459. 


Bond  given  to  meet  Xxponses  eanted  by- 


Cargo  Owners'  Delay — Dednotion  from  Freight.] 
— Where  the  master  was  obliged  to  sell  part  or 
the  cargo  abroad  to  defray  the  ships*  expenses 
and  gave  a  bond  on  cargo  for  further  advances, 
the  owners  of  the  cargo,  if  they  caused  the  delay 
which  occasioned  the  expenses,  cannot  refuse 
payment  of  any  part  of  the  freight  or  deduct  it 
from  the  sum  due  on  the  bond.  T)ie  AngeTwra^ 
1  Dods.  382. 


Bond  given  to  Consignee  of  Cargo.] — A 


bottomiy  bond  given  to  consignee  of  cargo,  there 
being  a  consignee  of  ship  in  the  place,  upheld ; 
it  not  being  shewn  that  the  lender  was  aware 
that  bottomiy  was  not  necessary.  The  Kelson,  1 
Hag.  Adm.  169. 

Hjrpotheoation  of  Cargo  before  Shipment.] — 
T7te  Jonathan  Goodhue,  Swabey,  33, supra,  coL  199. 

Hypotheoation  of  Freight — Advanoes  Dedne- 

ted.] — A.  chartered  a  ship  then  on  an  outward 
voyage  to  load  a  cargo  in.  Cuba  for  London^ 
agreeing  that  his  agent  should  make  such 
advances  in  Cuba  as  he  should  think  the  ship 
ixK^uired.  The  master  bottomried  the  ship  and 
fi*eight  before  she  reached  Cuba.  Certain  sums 
were  advanced  by  the  agent  in  Cuba  ;  and  in 
the  bondholder's  suit  against  the  ship  and  freight 
A.  brought  into  the  registry  the  freight  less  the 
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earns  advanced  in  Cuba : — Held,  that  sach 
deduction  was  properly  made.  T^e  Jl^andard, 
6  W.  K.  222. 

Hypotheoatioii  of  Ship,  Freight  and  Cargo — 
Sights  of  Cargo  Owner.] — The  holder  of  a 
bottomry  bond  on  ship,  freight,  and  cargo,  is 
upon  conclusion  of  proceedings  by  default  against 
ship  and  freight,  entitled  to  the  full  freight  in 
payment  of  his  bond  and  costs ;  the  owner  of 
cargo  who  has  paid  the  freight  into  court,  is  not 
entitled  to  a  reference  as  to  the  amount  due  on 
the  bond,  although  part  of  the  cargo  was  sold  by 
the  master  and .  the  proceeds-  applied  to  ships* 
expense  before  the  bond  was  executed.  The 
Gem  of  the  Althj  Br.  k,  Lush.  72. 

Amount  of  Freight — ^Dednetion  of  Ininranoe.  ] 
— ^The  charterer  may  deduct  from  the  freight 
payable  to  a  bottomry  bondholder  the  premium 
for  insurance  of  part  of  the  freight  advanced 
according  to  stipulations  in  the  charterparty 
before  the  bond  was  granted..  The  Catherine, 
Swabcy,  263 ;  5  W.  R.  829. 


c.   By  what  Iiaw. 

Where  Ship  is  Foreign.] — The  owner  of  cargo 
who  ships  it  on  board  a  foreign  vessel,  ships  it  to 
be  dealt  with  by  the  master  according  to  the  law 
of  the  flag,  that  is,  the  law  of  the  country  to 
which  the  vessel  belongs,  unless  that  authority 
be  limited  by  express  stipulation  at  the  time  of 
the  shipment.  Therefore  a  bond  made  by  the 
master  of  a  foreign  ship  hypothecating  cargo 
laden  on  board  such  ship,  if  valid  acconiing  to 
the  law  of  the  flag  of  the  ship,  will  be  enforced 
by  the  English  admiralty  court,  on  the  arrest  of 
the  ship  and  cargo  at  the  port  of  London  (the 
port  of  iliscbarge  within  the  meaning  of  the  bond), 
although  the  conditions  imposed  by  English  law 
as  essential  to  the  validity  of  such  bond  have  not 
been  complied  with.  Th^  Gaetano  and  Maria, 
51  L.  J.,  Adm.  67  :  7  P.  D.  137  ;  46  L.  T.  835  ;  30 
W.  B.  766  ;  4  Asp.  M.  C.  470— C.  A. 

The  validity  of  a  bottomry  bond  taken  up  in 
a  foreign  port  upon  a  foreign  ship,  freight,  and 
cargo,  the  owners  of  the  cargo  being  English, 
and  the  ship  and  cargo  being  proceeded  against 
in  England,  is  to  be  governed  by  the  general 
maritime  law,  and  not  by  the  lex  loci  contractus, 
or  the  law  of  the  country  to  which  the  vessel 
belongs.  The  Hamburgh^  2  Moore,  P.  C.  (N.8.) 
289  ;  Br.  &  Lush.  253  ;  33  L.  J.,  Adm.  116  ;  10  Jur. 
(K.S.)  600  ;  10  L.  T.  206 ;  12  W.  R.  628— P.  C. 

A  master  of  a  French  ship  contracted  to  carry 
a  cargo,  the  property  of  the  plaintiff,  from  the 
West  Indies  to  Liverpool.  The  ship  being  sea 
damaged  put  into  a  port  of  refuge  for  repairs, 
to  meet  the  charges  of  which  the  master  hypo- 
thecated the  ship,  freight,  and  cargo.  The  French 
law  is  not  in  force  either  at  the  place  where  the 
charterparty  was  executed,  or  where  the  cargo 
was  shipped,  or  the  port  of  refuge  where  the 
ship  was  repaired.  Upon  the  arrival  of  the  ship 
at  Liverpool^  proceedings  were  instituted  in  the 
admiralty  court  upon  the  bottomry  bonds  execu- 
ted by  the  master,  to  which  suit  the  owners  (the 
defendants)  being  French  subjects  and  domiciled 
in  France  did  not  appear,  relying  on  the  French 
law  that  the  owner  of  a  ship  may  in  all  cases 
free  himself  from  the  acts  and  engagements  of 
the  master,  in  all  that  concerns  the  ship  and 
voyage,  by  the  abandonment  of  the  ship  and 


freight.  The  value  of  the  ship  being  insufficient 
to  satisfy  the  bonds,  the  plaintiff,  in  order  to  save 
his  cargo,  paid  the  remaining  sum  due  upon  the 

I  bonds,  costs,  &c.,  and  then  sued  the  defendants 
as  upon  an  impliotl  indemnity  ; — Held,  that  he 
was  not  entitletl  to  recover.  Lloyd  v.  Guibertj 
6  B.  &  S.  100 ;  35  L.  J.,  Q.  B.  74  ;  L.  R.  1  Q.  B, 
115  ;  13  L.  T.  602— Ex.  Ch.    AflSrming  10  Jur. 

'  (N.8.)  949 ;  12  W.  B.  953. 

Sast  India  Trade.]— The  7  Geo.  1,  c.  21,  s.  2, 

which  prohibits  loans  of  money  on  bottomry  of 
vessels  designed  to  trade  in  the  East  Indies,  has, 
since  the  other  restrictions  upon  the  East  India 
trade  have  been  removed,  been  repealed  by 
implication.  The  India,  Br.  6c  Lush.  221  ;  33 
L.  J.,  Adm.  193  ;  12  L.  T.  316. 

Power  of  Master  to  Bottomry— Law  of  Flag.} 
—Per  Erie,  C.J.  See  7'he  Karrnk,  6  Moore,  P.  C. 
(N.S.)  136  ;  38  L.  J.,  Adm.  57  ;  L.  R.  2  P.  C.  505  ; 
17W.  R.  1028. 


3.  Allowable  Items. 

Premiums  of  Insunuiee — Adyanee  Freight.] — 
A  charterer  may  deduct  from  the  freight  payable 
to  a  bondholder  the  premium  for  insurance  of 
part  of  the  freight  advanced,  acconling  to  stipu- 
lations in  the  charterparty  before  the  bond  was 
granted.  Tlie  Catherine^  Swabey,  263  ;  5  W.  R, 
829. 

Sxpenses  of  Ship  at  Port.] — All  expenses 
incurred  in  the  port  where  the  bond  is  given 
relating  to  the  ship  or  crew,  being  expenses  for 
which  the  master  or  owner  of  the  ship  is  liable, 
and  being  necessary  to  enable  the  ship  to  pro- 
ceed on  her  voyage,  may  be  allowed.  Tlie  Ed' 
mand,  Lush.  211  ;  30  L.  J.,  P.  128  ;  2  L.  T.  394. 

Law  Expenses.] — The  agent  of  a  ship  abroad 
applied  a  balance  of  freight  in  discharge  of  law 
expenses  relating  to  the  ship's  business,  and  took 
a  bottomry  bond  for  other  payments,  for  which 
there  was  a  lien  on  the  ship : — Held,  that  the 
amount  of  such  law  expenses  could  not  be 
deducted  from  the  bond.    lb. 

Commissions.] — Where  a  cargo  is  unshipped, 
stored  and  transhipped  at  a  foreign  port,  and  a 
respondentia  bond  is  given  to  defray  the  charges, 
the  court,  though  considering  the  custom  of  the 
port,  will  not  allow  as  items  in  the  bond  any 
commissions  beyond  a  reasonable  amount,  calcU' 
lated  upon  a  principle  of  quantum  meruit.  2'he 
Glentfuinnay  Lush.  115. 

Commissions  charged  at  St.  Thomas's  of  two 
\yeT  cent,  on  the  value  of  cargo  for  storage,  and 
of  two  and  a  half  per  cent,  for  landing  and  re- 
shipping,  disallowed,  and  in  lieu  thereof  i-eason- 
able  sums  .allowed.    lb. 

Commissions  of  five  per  cent,  on  cash  advances 
reduced  to  two  tand  a  half  per  cent.,  according 
to  the  practice  observed  in  the  registry.    Jb, 

Commissions  on  'freight  in  respect  of  the 
vessels  chartered  to  tranship  disallowed.    lb. 

A  usage  to  establish  a  right  to  deduct  com- 
missions for  obtaining  the  charter  from  the 
freight  as  against  the  holder  of  a  bottomry  bond 
must  be  distinctly  proved.    T/ie  Karimk,  infra. 

A  commission  of  two  per  cent,  on  the  value  of 
ship  and  cargo,  in  addition  to  ten  pei*  cent,  mari- 
time interest  on  the  sum  advanced,  charged  for 
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management  of  the  ship's  business  in  port -of 
distress  by  the  lenders  on  bottomry  disallowed. 
Tlifi  CalypM),  3  Hag.  Adm.  162. 

Commission  for  unshipping  and  care  of  cargo, 
and  wages  advanced  to  crew  abroad,  disallowed. 
TJie  Cttfftuic,  2  Hag.  Adm.  377. 

.  Adyaaoe  to  Xaiter.j-^Adyance  of  money  to 
master  for  alleged  services  in  taking  care  of  the 
cargo  and  for  personal  expenses  was  not  allowed 
as  charges  on  cargo.     7^«  Olenwanna,  supra. 

In  a  suit  on  a  bottomry  bond  hypothecating 
"  ship,  cargo,  and  freight,"  it  appealed  that  the 
master  he^d  before  bottomry  obtained  advances 
on  account  of  freight  from  the  charterers : — 
Held,  that  the  obligee  had  no  claim  to  freight  so 
advanced  by  the  charterers  prior  to  bottomry, 
provided  the  advances  were  made  bon&  fide. 
T/f4t  Kamak,  6  Moore,  P.  C.  (K.8.)  136  :  38  L.  J., 
Adm.  57 ;  L.  R.  2  P.  C.  506  ;  21  L.  T.  169  ;  17 
W.  R.  1028. 

Sums  AdTaaeed  for  Siibnnemejiti.] — Sums 
advanced  for  disbursements  jmrtly  upon  personjil 
security  and  partly  upon  security  of  freight 
cannot  be  made  the  subject  of  bottomry.  T?ie 
Umpire  of  Peace,  39  L.  J.,  Adm.  12 ;  21  L.  T. 
763. 

Coit  of  Insuring  Bottomry  Loan.] — Charge  for 
insuring  part  of  the  money  lent  on  bottomry  at 
a  bottomry  premium  disallowed.  The  lender 
must  insure  by  a  separate  contract  on  his  own 
account,     lite  Boddingtom^  2  Hag.  Adm.  422. 

Simple  Contract  Debtt— Wagei.]— The  inquiiy 
before  the  master  was,  what  sum  of  money  on  a 
particular  day  was  due  and  payable  upon  a 
certain  bottomry  bond,  and  what  was  necessary 
for  discharging  such  other  demands  against  the 
ship  as  were  necessaiy  to  be  discharged,  and  of 
defraying  such  expenses  as  it  was  necessaiy  to 
incur  to  enable  the  ship  to  proceed  home : — Held, 
that  a  private  debt  of  the  captain  was  not  within 
the  meaning  of  the  inquiry,  although  it  might 

Srevent  his  returning  with  the  ship.  Dohmn  v. 
,yall,  2  Ph.  323,  n.  ;  8  Jur.  969.  See  S.  6*.. 
3  Myl.  &  Cr.  453,  n.  ;  6  L.  J.,  Ch.  115 ;  11  Jur. 
179,  n.,  supra,  cols.  205,  207. 

Held,  secondly,  that  a  sum  of  money  which 
was  required  for  the  purchase  of  stores  and 
payment  of  wages  at  a  port  into  which  the  ship 
put  on  the  homewaixl  voyage  was  within  the 
meaning  of  such  inquiry,  although,  on  the  par- 
ticular day  named,  such  sum  could  not  be 
definitely  foreseen.    Ih, 

Thirdly,  that  a  sum  which  became  payable  for 
seamen's  wages,  dues,  and  other  expenses,  imme- 
diately upon  the  completion  of  the  homeward 
voyage,  was  also  within  the  meaning  of  the 
inquiry.    Ih, 

Prioe  of  Goodi  inpplied  on  Perional  Credit.] 
— Goods  supplied  in  the  first  instance  on  j>ersonal 
security  alone -cannot  afterwanls  be  made  the 
subject  of  bottorai-y.     The  Avgujta^  1  Dods.  283. 

Adyaneei  made  on  Penonal  Credit.] — Small 
advances  made  without  express  reference  to 
bottomiy  may  be  included  in  a  subsequent  bond. 
The  Vihilia,  1  W.  Rob.  1. 

Simple  Contraet  Bebti  bought  np  by  Lender 
on  Bottomry.] — Debts  owing  upon  personal  credit 
bought  up  from  the  ship's  creditors  by  the  lender 


oanffot  be  the  -subject  of  bottomry.    The  Ocean, 
2  W.  Rob.  429,  466. 

Adyanoei  to  pay  previone  Bebtf.l— Advances 
made  for  the  ship^s  service,  to  pay  debts  incurred 
before  the  advances,  may  be  included  in  a 
bottomry  bond.  The  Hehe,  2  W.  Rob.  412  ; 
4  Not.  of  Cas.  361 ;  10  Jur.  227. 

See  further  as  to  Allowable  It^ms,  supra,  cols. 
198  seq. 


4.  PRIOBITIES. 

Xanhalling.]— iSdf}  infra,  col.  220. 

XMter'i  Wagei.] — The  claim  of  a  master  for 
his  wages  earned  and  disbursements  made  subse- 
quently to  a  voyage,  during  which  a  bottomry 
bond  had  been  given  on  his  ship,  takes  priority 
over  the  claim  of  a  bondholder.  The  Hope,  28 
L.  T.  287  ;  1  Asp.  M.  C.  563. 

A  bottomry  bondholder  is  entitled  to  priority 
over  the  claim  of  a  master  for  wages  earned  on 
previous  voyages.    lb. 

The  master  of  a  French  lugger  executed  bot- 
tomry  bonds  on  ship,  freight,  and  cargo,  and 
bound  himself  personally  by  the  bonds.  The 
ship  arrived  at  her  port  of  destination,  and  the 
bonds  were  indorsed  to  the  owners  of  the  cai^go, 
who  instituted  a  suit  against  ship,  freight  and 
cargo,  to  enforee  payment  of  the  bonds.  The 
master  afterwards  instituted  a  suit  against  the 
ship  and  freight  for  wages.  The  proceeds  of 
the  ship  were  insuflScient  to  pay  the  bonds  :  but 
the  proceeds  of  the  ship,  together  with  the  freight 
and  the  value  of  the  cargo,  were  sufliicient  to  pay 
the  bonds  as  well  as  the  w^ages  of  the  master : — 
Held,  that  the  master  was  entitled  to  have  his 
wages  paid  out  of  the  proceeds  of  the  ship  before 
any  portion  of  that  fund  was  appropriated  to 
the  payment  of  the  amount  due  on  the  bonds. 
TJie  Eugenie,  L.  R.  4  A.  &  E.  123 ;  29  L.  T.  314  ; 
21  W.  R.  957  ;  2  Asp.  M.  C.  104. 

Bottomry  bond  on  ship,  freight  and  cargo ; 
proceeds  of  ship  and  freight  insuflicient : — Held, 
that  though  the  master  bound  himself  by  the 
bond,  and  was  also  a  part  owner  of  the  vessel, 
the  owners  of  part  of  the  cargo  coiUd  not  oppose 
his  right  to  be  paid  his  wages  and  disbursements 
in  priority  to  the  bondholder.  The  Daring,  37 
L.  J.,  Adm.  29  ;  L.  R.  2  A.  &  E.  260. 

The  general  rule  that  a  master  who  has  bound 
himself  as  well  as  ship  and  freight  for  the  payment 
of  a  bottomry  bond  is  not  entitled  to  payment 
of  his  own  claims  in  priority,  will  not  be  acted 
u(K>n  where  the  bottomry  bondholder  will  not 
be  prejudiced  by  the. master  being  paid  before 
him.  The  Edward  Oliver,  36  L.  J.,  Adm.  13  ; 
L.  R.  1  A.  &  E.  379  ;  16  L.  T.  675. 

The  master  of  a  foreign  ship  having  by  the 
bottomry  bond  bound  himself  as  well  as  the  ship 
and.  freight  cannot-  enforce  his  lien  for  wages  as 
against  the  bondholder.  The  Jonathan  Goodhue, 
Swabey,  524. 

By  a  bottomiy  bond,  the  master  covenanted 
that  he  had  authority  to  charge  the  vessel,  and 
that  the  vessel  and  cargo,  with  the  freight, 
should  at  all  times  after  the  voyage  be  liable  for 
the  payment  of  the  amount  due  under  the  bond  : 
— Held,  that  thin  covenant  did  not  affect  the 
master's  right  to  be  paid  his  wages  in  priority  to 
the  bondholder.  Tite  Sfilacia,  82  L.  J.,  Adm.  41 ; 
9  Jur.  (N.8.)  27  ;  7  I*  T.  440  ;  11  W.  R.  189. 
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Seaman'i  WagM.! — Seamen^s  wages  earned 
before  the  giving  of  a  bond  are  to  1^  preferred 
to  the  bond.  The  Vnion,  Lush.  128 ;  30  L.  J., 
Adm.  17  ;  3  L.  T.  280. 

Bond  on  ship,  freight  and  caigOf  ship  and 
freight  insufficient  to  pay  the  same,  suit  by  sea- 
men against  ship  ana  freight  for  wages,  the 
owners  of  the  cargo  allowed  to  defend,  because 
haying  an  interest  in  the  administration  of  the 
fund,  but  the  claim  of  the  8«amen  ultimately 
pronounced  for.  as  superior  to  that  of  the  bond- 
holder, and  therefore  to  that  of  the  owners  of 
the  cargo  deriving  through  him.    lb. 

Paymflmt  on  Aoeovnt  of  Waf^.] — ^Wages 


are  preferred  to  a  bottomry  bond  given  before 
the  wages  are  earned  ;  and  one  who  has  paid  the 
wages  at  the  master*s  request.  The  WiUiam  F, 
Saffard,  infra.  And  see  Th4f  Mary  Ahh,  9  Jnr. 
94. 

Wagoa  Paid  by  Bottomry  Bondholder.]— 
Bottomry  bondholder  paying  wages  of  crew  in 
order  to  save  expense  of  their  detention  by  order 
of  court  given  priority  in  respect  of  such  payment 
overall  other  claims.  The  KammerherieBoten' 
kraid4,  1  Hag.  Adm.  62. 

The  court  will  not,  unless  upon  application 
being  made  to  it,  sanction  the  repayment  of 
wages  to  bondholders  out  of  the  proceeds  of  the 
sale  of  a  ship.  The  Cornelia  Henrietta^  L.  R.  1 
A.  Jc  E.  51  ;  12  Jur.  (N.8.)  896 ;  14  W.  R.  502. 

IHalnunementi  and  Wages  Paid  by  Shipowner.  ] 
-s— A  shipowner  imid  wages  and.  other  hecessary 
disbursements  in  respect  of  a  ship  upon  which  a 
bottomry  bond  had  been  given.  The  ship  was 
sold  at  the  suit  of  the  bondholder : — Held,  that 
such  payments  being  made  without  leave  of  the 
court  the  shipowner  was  not  entitled  to  priority 
over  the  bottomry  bond.  The  Janet  niUon^  6 
W.  R.  329. 

Sliip,  rreight  and  Cargo  Bonnd— Prioritiei.] — 

Bottomry  bond  against  ship,  freight  and  cargo. 
Jufllgment  by  default  against  ship  and  freight ; 
as  against  the  cargo  the  bond  contested  :— ^Held, 
that  the  bondholder  is  entitled  to  payment  out 
of  the  freight,  and  that  the  cargo  owner  has  no 
right  to  have  it  kept  in  court  for  payment  of  his 
costs,  in  the  event  of  the  bond  being  pronounced 
invalid  against  cargo.  17te  Lord  Cochrane,  1 
W.  Bob.  312. 

Seotoh    Law—Arreetment— Freight — General 

ATorage.] — Consignees  of  cargo  subject  to  a 
claim  for  general  average  on  board  a  ship  sub- 
ject to  bottomry  sold  it  upon  the  terms  that  the 
Srioe  should  include  freight,  ''the  average  and 
ottomiy  bond  to  be  for  account  of  and  settled 
by  sellers."  The  bill  of  lading  was  indorsed  to 
the  purchasers,  who  retained  part  of  the  price  to 
meet  a  balance  of  freight.  A  creditor  of  the 
owner  and  master  of  the  ship  subsequently  used 
arrestments  in  the  hands  of  the  holder  of  the  bill 
of  lading : — Held,  that  the  arrestees  were  account- 
able for  so  much  of  the  freight  as  remained  in 
their  hands  at  tiie  date  of  the  arrestment  without 
deducting  the  amount  of  the  bottomry  bond,  to 
which  they  had  not  acquired  title  until  after  the 
arrestments  ;  and  that  the  arrestments  attached 
the'amount  due  to  the  ship  for  general  average. 
Banking  v.  Tod,  8  Ct.  of  Sess.  Cas.  (3rd  ser.)  914. 

Vee^iiariM.— Broker*!  AdTaneei.] — A  broker, 
procuring  necessaries  to  be  supplied  to  a  ship, 


and  paying  for  them,  gives  credit  to  the  master 
and  ownera,  and  stands  in  a  different  position 
from  a  tradesman  supplying ;  his  claim,  there- 
fore, does-^not  take  precedence  as  a  claim  under 
a  bottomry  bond.  The  Flor  de  Fttnehal,  85  L.  J., 
Adm.  119;  13  W.  R.  1000. 

A  bottomry  bond  is  preferred  to  a  claim  of 
necessaries  previously  pronounced  for,  the  neces- 
saries having  been  supplied  before  the  bond.  Th^ 
William  F.  Safford,  Lush.  69  ;  29  L.  J.,  P.  109  ; 
2  L.  T.  301. 

Merging  Claims.] — A  cause  of  necessaries  wa^ 
instituted  in  a  county  court,  and  subsequently 
transferred  to  the  court  of  admiralty.  The 
petition  in  the  court  of  admiralty  alleged  that 
a  bottomry  bond  was  given  as  security  for  the 
amount  due  for  necessarito: — Held,  first,  that 
the  claim  for  necessaries  meiged  in  the  bottomry. 
The  MpiSy  42  L.  J.,  Adm.  43  ;  L.  R.  4  A.  &  E.  1  ; 
27  L.  T.  664  ;  21  W.  R.  576 ;  1  Asp.  M.  C.  472. 

Held,  secondly,  that  the  suit  having  been 
transferred  as  one  for  necessaries  could  not  be 
retained  as  a  cause  of  bottomry.    lb, 

Pnrohaaer  without  Votiee  of  Bond.  1 — A  British 
ship,  upon  which  a  bottomry  bond  had  been 
taken  payable  on  her  arrival  in  England,  was 
sold  by  her  master  at  Bahia  as  unseaworthy  to 
a  foreigner  who  repaired  her  and  sent  her  to 
England.  There  was  no  evidence  of  notice  of 
the  bottomry  having  been  given  at  the  sale  : — 
Held,  that  the  ship  was  subject  to  the  bond. 
The  Catherine,  formerly  The  Croxdale,  15  Jur. 
231. 

Yiatienm  of  Xastor  and  Crew.] — ^The  viaticum 
of  master  and  seamen  of  a  foreign  ship  arrested 
in  this  country  by  bottomry  bondholder  is  paid 
before  the  bond.     The  Conetftneia,  16  W.  R.  183. 

Xortgagef  .]~A  bottomry  bond  is  entitled  to 
priority  of  payment  over  a  mortgage  during  the 
voyage  for  which  the  bond  was  executed ;  but 
when  due,  should  be  enforced  within  reasonable 
time,  and  a  voluntary  agreement  on  the  part  of 
the  holder  to  postpone  jmyment  under  it  alters 
its  character  totally,  and  substitutes  a  contract 
over  which  the  admiralty  court,  at  least,  has  no 
jurisdiction.  The  Royal  Arch,  Swabey,  269  ;. 
6  W.  R.  191. 

The  charterer  of  a  -ship  in  a  foreign  port,  who 
had  notice  of  a  prior  mortgage  on  the  ship  and 
its  future  earnings,  agreed  with  the  master,  who 
was  also  owner,  to  advance  on  bottomry  such  a 
sum  as  should  be  necessary  to  equip  the  ship  for 
the  homeward  voyage,  and  a  bottomry  bond  was 
accordingly  executed  ;  but  the  necessary  cost  of 
the  outfit  exceeded  the  amount  of  the  bond : — 
Held,  that  as  against  the  mortgagee  he  was  not 
entitled  to  set  off  the  excess  against  the  sum 
coming  due  under  the  charterparty.  Dobeon  v. 
Lyall,  2  Ph.  323,  n. ;  3  Myl.  &  Cr.  453,  n. ;  6^ 
L.  J.,  Ch.  115  ;  11  Jur.  1794.  And  *ee  tit.  IX. 
Mortgage. 

Xortgagee  Interrening— Freight  not  bronght 
in — ^Payment  of  Bond  out  of  Prooeedi  of  Ship.] — 
A  ship  was  sold  in  a  bottomry  suit ;  the  owners 
and  a  mortgagee  of  the  ship  intervened  and  the 
mortgagees  resisted  payment  out  to  the  bond- 
holder until  freight  (also  part  of  the  bottomry 
security)  should  be  brought  in  :— Held,  that  the 
mortgagee  had  no  right  to  impede  payment  to* 
the  bondholder.     Tfie  Percy,  3  Hag.  Adm.  402. 
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Execution   Oreditor    and    Bondholder.] — See 

Ladbroke  v.  Crickett^  post,  col.  227. 

Later  Bond  preferred  to  Earlier.  j-^Bottomry 
Tx)nds  of  later  date  are  prefen-ed  in  payment  to 
those  of  earlier  date.  The  Mkadantantke,  I 
Dods.  201.    B.  P.  The  Eliza,  3  Hag.  Adm.  87. 

As  between  bonds  of  different  dates  the  last 
executed  must  be  first  discharged.  The  Sydney 
{hve,  2  Dods.  1  ;  The  Betsey,  1  Dods.  289. 

Bonds  of  Different  Batei  Granted  on  lame 
Occasion.] — Bottomry  .bonds  of  different  dates 
granted  to  lenders  upon  one  advertisement  for 
tenders  paid  pro  rot^.  Tlie  Exeter,  1  C.  Rob. 
173,  176. 

Payment  of  Prior  Charges.  ] — The  court  granted 
leave  to  bondholders  to  pay  prior  charges,  and  to 
have  a  lien  on  the  ship,  cargo  and  freight,  in 
respect  of  such  payments,  which  were  small  in 
■amount,  on  an  affidavit  specifying  the  charges  to 
be  paid.  Tlie  Fair Hatan,  L.  R.  1  A.  &  E.  67  ;  14 
W.  R.  821. 

AdTances  nnder  Charterparty,] — A  bottomry 
lx)nd  cannot  affect  a  previous  contract  in  a 
charterparty,  so  as  to  take  precedence  of  money 
^advances  made  subsequently  to  the  bond  under 
the  authority  of  the  charterparty.  Tite  Salacia, 
Lush.  678  ;  32  L.  J.,  Adm.  43  ;  8  L.  T.  91.  S.  P., 
Tlie  Standard,  supra,  col.  212. 

Bock  Bnes.] — ^A  person  who, has  advanced 
money  for  the  purpose  of  discharging  dock  dues 
-stands  in  the  same  position  as  the  dock  company, 
and  his  claim  ranks  with  pilotage  and  towage 
claims,  and  has  priority  over  the  claim  of  a 
holder  of  a  bottomry  bond  of  a  previous  date. 
The  St.  Lawrence,  49  L.  J.,  Adm.  82  ;  6  P.  D. 

lien  for  Freight  Preferred.] — ^W.  shipped  at 
Hayti,  on  boaitl  the  ship  "  Galam,"  a  cargo  for 
Europe.  The  ship  durhig  the  voyage  became 
unseaworthy,  and  put  in  at  Angra,  where  she 
was  condemned  and  the  cargo  discharged.  The 
captain  took  up  a  sum  of  money  on  the  security 
•of  the  cargo,  and  granted  a  respondentia  bond 
for  the  amount,  payable  with  interest  on  the 
arrival  of  the  ship  at  the  port  of  Falmouth.  W. 
-chartered  the  ship  "  Mary  Jane,"  of  which  C.  was 
master  and  ONvner,  to  proceed  to  Angra  and  fetch 
home  the  cargo.  The  "Mary  Jane"  proceeded 
on  her  voyage,  and  on  her  return  she  was  by  bad 
weather  driven  ashore  at  Scilly,  and  it  became 
necessary  to  unship  the  cargo,  which  was  received 
by  B.  &  Co.,  on  behalf  of  C.,  and  subject  to  a 
right  of  lien  in  respect  of  freight.  The  respon- 
dentia bond  had  been  transferred  to  M*A.  &  Co. 
W.,  in  order  to  defeat  this  bond,  ordered  C.  to 
proceed  to  Hamburg  instead  of  Falmouth  ;  M'A. 
k  Co.  thereupon  instituted  a  suit  in  the  admiralty 
•  court  on  the  bond,  and  the  cargo  was  arrested 
by  an  order  of  that  court : — Held,  first,  that  as 
the  cargo  could  not  be  carried  to  its  destination 
by  reason  of  the  order  of  the  admiralty  court, 
C.  had  earned  his  freight,  and  had  a  lien  on  the 
cargo  for  freight,  and  that  such  lien  was  pre- 
ferable to  the  claims  under  the  respondentia 
bond.  Oalam,  Cargo  ex,  2  Moore,  P.  C.  (N.8.) 
216  ;  Br.  &  Lush.  167  ;  33  L.  J.,  Adm.  97 ;  10 
Jur.  (N.8.)  477  ;  9  L.  T.  650 ;  12  W.  R.  495 ',  3 
N.  R.  254. 

Held,  secondly,  that  the  subsequent  carrying 


of  the  cargo  by  C.  was  essential  to  making  it 
available  either  for  the  holder  of  the  bond  or 
anyone  else,  and  was  in  the  nature  of  salvage 
service ;  and  that  in  a  competition  of  liens,  the 
shi])owner,.  whohas  rendered  a  service  of  this 
description,  is  entitled  to  priority  over  the  holder 
of  a  respondentia  bond,  who  has  done  nothing, 
and  whose  money  has  contributed  nothing  towards 
forwarding  the  cargo  to  its  destination.    lb, 

5.  Marshalling. 

In  what  Cases.] — Where  there  is  a  creditor  on 
two  funds,  and  another  cretiitor  on  one  only  of 
those  funds,  the  assets  will  be  marshalled,  if  it 
can  be  done  without  violating  a  rule  entitled  to 
preferential  observance.  The  Pri^cilla,  Lush.  1 ; 
6  Jur.  (N.8.)  1421  ;  2  L.  T.  272. 

Where,  therefore,  there  are  two  bottomiy 
bonds,  the  first  in  date  on  ship  and  freight  only, 
and  the  other  or  last  bond  on  ship,  freight  and 
cargo,  and  ship  and  freight  are  insufficient  to 
discharge  both  bonds,  the  last  bond,  which  is 
entitled  to  priority,  must  be  paid  out  of  ship  and 
freight.    lo. 

A  vessel  being  at  Constaiitinople,  in  want  of 
repairs,  the  master,  with  the  knowledge  and 
approbation  of  the  owner,  borrowed  money  on 
bottomry.  The  bond  was  dated  the  12th  October, 
1858,  and  was  secured  on  the  ship  and  freight. 
A  second  bond  on  the  ship,  f  I'eight,  and  cargo, 
dated  the  11th  December,  1858.  was  granted  at 
Odessa ;  and  a  third,  also  on  the  ship,  freight, 
and  cargo,  dated  the  13th  January,  1859,  at  Syra. 
The  balance  of  the  proceeds  arising  from  the  sale 
of  the  ship  and  from  the  freight,  was  insufficient 
to  discharge  all  the  claims  under  these  bonds  : — 
Held,  that,  in  order  to  leave  a  fund  for  the 
payment  of  the  first  bond,  the  court  could  not 
compel  the  ownei-s  of  the  cargo  to  contribute  to 
the  liquidation  of  the  two  last  executed  bonds, 
so  long  as  the  proceeds  of  the  ship  and  freight 
were  not  exhausted.    lb. 

The  general  rule  that  a  mast^sr  who  has  bound 
himself;  as  well  as  ship  and  freight,  for  the 
payment  of  a  bottomry  bond,  is  not  entitled  to 
payment  of  his  own  claims  in  priority,  will  not 
be  acted  upon,  where  the  bottomry  bondholder 
will  not  be  prejudiced  by  the  master  being  paid 
before  him.  Where  the  master  gave  bonds  on 
ship,  cargo,  and  freight : — Held,  that  his  claim 
for  wages  and  disbursements  should  have  priority 
over  those  of  the  bondholders,  ami  that  the  assets 
should  be  marshalled  accordingly.  The  Edward 
Olirer,  L.  R.  1  A.  &  E.  41 ;  9  Jur.  (K.s.)  27 ; 
7L.  T.  440;  11  W.  R.  189. 

The  court,  acting  upon  equitable  principles, 
will  not  direct  assets  to  be  marshalled  except  in 
cases  where  the  two  funds  to  which  one  of  the 
creditors  can  resort  belong  to  the  same  person. 
TI^e  Edward  Olirer,  supra,  distinguisheci.  The 
Chiitgyia,  66  L.  J.,  Adm.  174 ;  [1898]  P.  1 ;  77 
L.  T.  472. 

Where  there  are  several  bonds,  some  binding 
the  ship  and  freight,  others  the  ship,  freight,  and 
cargo,  the  court  of  admiralty  will  mai-Sial  the 
assets,  directing  one  claim  to  be  satisfied  from 
the  cargo,  and  uiother  from  the  ship  and  freight. 
The  Trident,  1  Wm.  Rob.  29.  S.  P.,  The  Mary 
Ann,  9  Jur.  94. 

Ship  and  Preight  Owners.]— Where  a  ship  and 
freight  are  bottomried,  the  owners  being  dijfferent, 
the  ordinary  rule  is  that  they  pay  ratably.  The 
Dowthorpe,  2  W*  Rob.  73. 
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Ship  and  Cargo  Owners.] — Where  there  is  a 
bottoQuy  bond  upon  ship  alone,  and  another 
upon  cargo  alone,  claims  for  pilotage,  towage, 
and  wages  satisfied  out  of  proceeds  of  ship  and 
freight  pro  rata,  and  not  out  of  freight  only. 
La  OfMgtaneia,  2  W.  Bob.  460 ;  4  Not.  of  Ca. 
$12;  lOJur.  845. 

Diffiirent  Bondi  on  Ship  and  on  Cargo.]— Three 
bonds  of  bottomry  granted  upon  the  same  vessel ; 
two  of  the  bonds  granted  upon  the  ship  alone, 
the  third  bond  upon  the  cargo  only.  In  mar- 
shalling the  assets  the  court  directed  the  two 
bonds  upon  the  ship  to  be  paid  out  of  the 
proceeds  of  the  ship  exclusively  ;  the  bond  upon 
the  cargo  to  be  paid  out  of  the  proceeds  of  the 
freight  in  the  first  instance,  and  the  cargo  only 
held  liable  if  the  proceeds  of  the  freight  should 
be  insufficient.  Jai  Chnttaticuiy  2  W.  Rob.  404  ; 
4  Not.  of  Ca.  285  ;  10  Jur.  845. 

Ship  and  Freight  to  be  ezhansted  before 
Cargo.] — In  bottomry,  ship  and  freight  must  be 
first  exhausted  before  resort  can  be  had  to  cargo. 
Th^  Prince  Regenty  cited  in  The  Bowthorjfe,  2 
W.  Rob.  73,  85. 

6.  Condition  of  Loss  ob  Payment. 

Abandonment  of  Voyage.] — A  bond  becomes 
payable  upon  the  abandonment  of  the  voyage 
agreed  upon  in  the  bond.  Th^  Heligoland', 
Swabey,  491 ;  5  Jur.  (N.8.)  1180. 

'<ConitmetiTe  Total  Lose."  ]— The  master,  in 
•order  to  raise  money  for  necessary  repairs,  hypo- 
thecated the  ship  and  freight.  The  bottomry 
bond  contained  a  clause  which  provided  that 
the  obligation  should  be  void  if  the  obligors 
should  pay  in  consequence  of  the  loss  of  the  ship 
such  an  average  as  by  custom  would  have  become 
<lue  on  the  salvage,  or  if  the  ship  should  be 
utterly  lost,  cast  away  or  destroyed,  in  conse- 
■quence  of  the  perils  of  the  sea.  The  ship,  on  her 
homeward  voyage,  met  with  such  bad  weather 
as  to  be  obliged  to  put  into  an  intermediate  port, 
in  a  damaged  «tat^,  and  aft^r  being  surveyed 
was  found  unseawortby,  and  sold,  while  existing 
in  specie,  for  a  sum  less  than  the  amount  of  the 
"bond : — Held,  first,  that  the  doctrine  of  construc- 
tive total  loss  does  not  apply  to  a  bottomry  bond, 
as  in  the  case  of  an  insurance  between  insurers 
and  insured,  and  the  bondholder  was  entitled  to 
the  entire  proceeds  of  the  sale  of  the  ship.  T7w 
Great  Pacific,  6  Moore,  P.  C.  (N.s.)  151  ;  38 
JU  J.,  Adm.  45  ;  L.  R.  2  P.  C.  516  ;  21  L.  T.  38  ; 
17  W.  R.  938. 

Held,  secondly,  that  the  clause  in  the  bond  did 
not  apply  when  the  ship  remained  in  specie, 
though  so  much  damaged  that  it  would  have  cost 
more  to  repair  her  tluui  she  was  worth.    Ih, 

Inraranee  on  ConstmetiTe  Total  Loii.]— The 
condition  of  a  bottomry  bond  provided  for  its 
defeasance  on  payment  of  the  amount  of  the 
bond,  "or,  in  case  of  the  loss  of  the  ship  or 
vessel,  such  an  average  as  by  custom  shall  have 
become  due  on  the  salvage,  or  if  on  the  voyage 
the  ship  or  vessel  should  be  utterly  lost,  cast 
away,  or  destroyed."  The  ship  having  become 
a  constructive  total  loss,  the  bondholder,  by  a 
decree  in  the  admiralty  court,  obtained  payment 
to  him  of  the  proceeds  of  the  ship,  which  had 
been  paid  into  court,  and  which  were  insufficient ; 
the  court  holding  that  a  bottomry  bond  was  only 


discharged  by  payment  or  by  an  absolute  total 
loss,  and  that  the  condition  providing  for  defeas- 
ance on  payment  of  such  average  as  by  custom 
should  have  become  due,  did  not  refer  to  the 
case  of  a  constructive  total  loss.  In  an  action 
by  the  bondholder  on  a  policy  of  insurance  upon 
the  bond : — Held,  that  the  doctrine  of  con- 
structive total  loss  was  not  applicable  to  a  policy 
of  insurance  on  bottomry,  and  that  the  condition 
of  defeasance  did  not  apply  to  the  case  of  a 
constructive  total  loss.  JBloomfi/>ld  v.  Soiitft4>rn 
Insurance  Co.,  39  L.  J.,  Ex.  186  ;  L.  R.  5  Ex.  192 ; 
22  L.  T.  371  ;  18  W.  R.  810. 

Voyage  not  completed  throngh  Act  of  Xae tor, 
or  impoeiible.] — When  money  has  been  advanced 
on  bottomry,  and  the  completion  of  the  voyage 
is  prevented  by  the  act  of  the  master,  or  by 
some  impossibility  which  the  bondholder  cannot 
control,  he  may  convert  his  security  under  the 
bond  into  a  debt  upon  personal  credit.  Bond 
granted  in  London  stipulating  that  the  money 
should  be  paid  within  twenty-four  hours  of  the 
ship's  arrival  in  the  United  States.  The  ship 
sailed  and  put  into  Plymouth,  where  she  was 
condemned  as  unseaworthy.  The  bond  was 
pronounced  for.    The  Dante,  2  W.  Rob.  427. 

A.,  intending  to  go  a  voyage,  enters  into  a 
bottomry  bond,  but  the  ship  not  going  the 
voyage,  but  lying  all  along  safe  in  the  port  of 
Lomlou,  the  court  decreed  the  defendant  should 
lose  the  premium,  and  the  bondholder  accept  of 
his  principal  with  usual  interest.  Deguilder  v. 
Depeitter,  1  Vem.  263. 

Ship  arriying,  bnt  of  noYalne.] — A  bottomried 
ship  was  captured,  recaptured,  repaired,  salved, 
and  then  arrived  at  her  destination.  She  was 
not  worth  the  amount  of  the  bond,  repairs  and 
salvage : — Held,  that  the  holder  could  recover 
upon  the  bond.  Joyce  v.  Williannton,  3  Dougl. 
162. 

Ship  abandoned  ai  ConstmetiTe  Total  Loif.] — 

The  bond  is  payable  although  the  vessel  is  driven 
to  a  port  for  repairs ;  and  although  she  is 
abandoned  as  a  constractive  total  loss.  The 
ArifUidillo,  1  W.  Rob.  251  ;  1  Not.  of  Cas.  75. 

In  this  ca.se  the  bottomry  bondholder  is  not 
entitled  to  salvage.    lb. 

Salvage — ^Total  Lois.] — Where  there  is  an 
actual  loss,  the  lender  in  bottomry  is  not  entitled 
to  salvage.     T/ie  Aline,  1  W.  Rob.  111. 

Honey  lent  on  AdTentare — Ship  loit  by  Fanlt 
of  Owner.] — Debt  on  bond  for  200/. ;  conditioned 
to  be  voiil  on  payment  of  125/.  within  twenty 
days  of  the  ship's  arrival.  Defence  that  the  ship 
was  disabled  and  did  not  arrive.  Replication 
that  she  was  disabled  through  the  neglect  of  the 
defendant  in  allowing  her  to  fall  into  disrepair  : 
—Judgment  for  the  plaintiff.  Dottin  v.  Dowrieh, 
Lutw.  268. 

Deviation— Bond  payable  though  Ship  lost.] — 

Bill  in  chancery  by  obligor  in  a  penal  bottomry 
bond  to  pay  40*.  per  month  for  50/.  The  ship 
was  to  go  from  Holland  to  the  Spanish  islands 
and  so  to  England.  She  went  to  the  Spanish 
islands,  took  in  Moors  in  Africa,  and  so  to  Bar- 
bados, and  perished  afterwards.  The  plaintiff 
being  sued  on  the  bond,  sought  relief  in  chancery, 
pretending  that  the  deviation  was  on  necessity. 
The  bill  was  dismissed  save  as  to  the  penalty. 
Aiion,  Ca.  in  Ch.,  pt.  2, 130. 
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Money  was  lent  upon  an  obligation  to  repay 
the  same,  with  interest,  upon  return  of  the  ship 
from  the^specifietl  Toyage,  unless  the  borrower 
should  prove  her  loss.  She  deviated  from  the 
voyage,  and  was  afterwards  lost : — Held,  that  the 
money  was  payable.  Western  v.  Wildy^  Skinner, 
152. 


Pleading.] — ^Action  of  debt  on  bottomry. 


Defendant  pleads  that  the  ship  sailed  from  L. 
to  B.  without  deviation,  and  was  lost  on  her 
voyage  home.  Replication,  that  she  deviated  by 
sailing  from  B.  to  J.  Rejoinder,  that  the  alleged 
deviation  was  because  of  her  being  pressed  into 
the  king's  service ;  absque  hoc,  that  she  deviated 
after  being  pressed.  Demurrer  ;  adjudged  for 
the  plaintiflFs.  Williavis  v.  Steadmun^  Skinner, 
345 ;  Holt,  126. 

Bill  of  Adyentore — ^Pleading  Lou  by  Perili  of 
Sea.] — Action  on  bond  to  proceed  on  voyage 
and  return,  dangers  of  the  sea  excepted — "  or  if 
the  ship  be  lost  before  the  return  or  payment, 
to  be  void"  ;  plea,  the  ship  was  lost  ;•  demurrer 
on  the  ground  that  loss  by  perils  of  sea  was 
intended.  Demurrer  overruled,  the  i)laintiff 
should  have  replied  that  the  ship  was  lost  by 
defendant's  fault  Boddington  v.  Wvtton^  2  Keb. 
768. 

Iniuranoe  by  Lender  on  Bottomry.] — See  post, 
Oitddart  v.  Oarrett,  post,  tit.  B.  Mabine  Insub- 
ANCE ;  Staifibaiik  v.  SJteppard,  ante,  col.  196. 


7.  INTEBEST  OB  PEEMIUM. 

Bate  of.] — ^No  particular  rate  of  interest  is 
essential,  though  when  the  ordinary  or  a  low  rate 
of  interest  is  taken  it  raises  a  suspicion  that  sea 
risk  was  not  intended,  and  sea  risk  is  essential 
to  the  jurisdiction  of  the  court.  Tlie  R^n/al  Archj 
Swabey,  269;  6  W.  R.  191. 

The  defendants  having  paid  into  the  registry, 
by  order  of  the  court.,  a  sum  of  money  which 
provecl  larger  than  the  amount  finally  pro- 
nounced to  be  due  to  the  bondholder,  the  bond- 
holder was  nevertheless  held  entitled  to  the  full 
ordinary  interest  upon  the  latter  sum  from  the 
date  of  the  bond  becoming  due.  77ie  £dnwjtdy 
Lush.  211  ;  30  L.  J.,  Adm.  128  ;  2  L.  T.  394. 

The  rate  of  interest  ordinarily  payable  upon  a 
bottomry  loan  and  the  premium  thereon  after 
the  safe  arrival  of  the  ship  at  the  end  of  the  risk 
is  4  per  cent,  per  annum,  and  a  provision  in  a 
bond  entered  into  by  the  master  of  a  ship,  pro- 
viding for  the  payment  of  10  per  cent,  per  annum 
interest  is  not  binding  on  the  owners  of  ship  or 
cargo,  provided  the  provision  was  entered  into 
without  their  knowledge.  The  D.  H,  Bills,  38 
L.  T.  786  ;  4  Asp.  M.  C.  20. 

PreminmB  beeidee  Interest.] — A  bottomry  bond 
on  ship,  freight,  and  cargo  provided  for  payment 
of  a  bottomry  loan,  together  with  interest  at  8 
per  cent.,  at  or  before  the  expiration  of  five  days 
after  the  arrival  of  the  ship  at  her  port  of  dis- 
charge. The  bond  further  provided  that  an 
additional  premium  of  10  per  cent,  on  the  loan 
should  become  payable  if  default  was  made  in 
jmyment.  The  ?hip  having  arrived  at  her  |)Ort 
of  discharge,  default  was  made  in  payment  of 
the  bond,  and  a  suit  wns  instituted  by  the  bond- 
holder against  ship,  freight,  and  cargo,  to  recover 


the  amount  of  the  loan  and  interest,  and  the 
additional  premium  of  10  per  cent. : — Held,  that 
the  additional  premium  of  10  per  cent,  could  not 
be  enforced  against  the  cargo,  but  that  the  bond- 
holder was  entitled  to  interest  at  4  per  eent. 
from  the  date  when  the  bond  became  payable 
until  payment.  The  Sophia  Cbokf  4  P.  D. 
30. 

Bottomry  Bond  not  providing  for  Payment  of 
Intereit.l — The  master  of  a  Danish  vessel  being 
without  funds  or  credit  at  Hamburg,  in  order  to 
obtain  necessaries  to  enable  his  vessel  to  proceed 
on  a  voyage  to  Africa  and  back  to  London, 
obtained  a  loan  on  the  security  of  instruments  by 
which  he  pledged  his  vessel  and  bound  himself 
for  the*  repayment  of  the  sum  advanced  within 
six  days  after  the  arrival  of  the  vessel  in  London. 
No  stipulation  was  made  for  interest  of  any 
kind  : — Held,  in  an  action  of  bottomry  instituted 
against  the  vessel,  that  the  instruments  were 
valid  bottomry  bonds,  and  that  the  holders  were 
entitled  to  payment  out  of  the  proceeds  of  th& 
vessel  of  the  sum  advanced,  together  with  4  per 
>cent.  interest  from  the  time  "when  the  bonds- 
became  due,  ne  CScilie,  4  P.  D.  210  ;  40  L.  T. 
200  ;  4  Asp.  M.  C.  78. 

In  a  bottomry  bond  taken  at  Calcutta,  blanks 
had  been  left  where  the  rate  of  interest  ought  to 
have  been  expressed ;  the  court  pronounced  for 
the  bond,  with  such  interest  as  the  registrar 
should  find  to  have  been  usual  on  such  risks  at 
the  time  and  place  the  bond  was  taken.  TJui- 
Changi',  Swabey,  240  ;  5  W.  R.  547. 

Intereit,  firom  wkat  Bate.] — Where  the 
bottomry  bondholder  is  resident  abroad,  and  has- 
no  agent  in  this  country,  interest  will  not  be  pay- 
able prior  to  the  arrival  of  a  power  of  attorney  to 
receive  the  principal.  The  New  Brunswick,  1 
W.  Rob.  28. 

First  decree  in  bottom  17  suit.  Interest  frook 
<lecree  to  payment  out  of  proceeds  of  ship  refused. 
Tlie  Exeter,  1  C.  Rob.  173. 

Ezeeiiire  Preminm — ^Power  of  Court  to  rednee. ] 
— The  court  of  admiralty  has  power  to  reduce 
the  premium  on  bottomry  bonds,  but  exercises  it 
with  caution.  Premium  reduced  from  20  to  12^ 
per  cent,  on  a  voyage  from  Rochelle  to  London. 
TJie  Cognac,  2  Hag.  Adm.  377.  S.  P.,  TI^e  Zodiac 
1  Hag.  Adm.  320. 

The  court,  judging  the  premium  to  be  excessive, 
will  refer  it  to  the  registrar  and  merchants  to  be 
reduced.    Tlie  Huntlry,  Lush.  24. 

See  also  Tlie  Pontidet,  infra,  col.  227,  as  to- 
the  power  of  the  registrar  to  reduce  excessive 
premium. 

Conrt  of  Bqnity.]— The  plaintiff  lent 

money  on  bottomry  of  a  ship  chartered  to  the 
East  India  Company,  who  broke  her  up  in  India. 
The  bondholder  brought  his  bill  to  have  satisfoc- 
tion  out  of  damages  recovered  against  the  com- 
pany by  the  shipowner.  Bill  dismissed — "  for  a- 
court  of  equity  will  never  assist  a  bottomry 
bond  which  carries  an  unreasonable  interest.'*^ 
Bandy  v.  Turner,  Eq.  Ca.  Abr.  372. 

Boei  not  Invalidate  the  Bond.]  —  The- 

Litrd  Cochrane,  2  W.  Rob.  312.  S.  P.,  Th€  Laurel^. 
supra,  cols.  199,  201. 


Uinry  Lawi.] — See  Sharpley  v.  Hvrlcy 


supra,  col.  201. 
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8.  Jurisdiction. 


A  bottomiy  bond  given  by  a  master  with  the 
consent  of  the  owner,  upon  a  British  ship,  lying 
in  a  British  port,  for  a  new  Toyage,  cannot  be 
sa€!d  u])on  in  the  court  of  admiralty  ;  but  it  is 
fitherwise  if  the  ship  was  lying  in  a  foreign  port. 
Tkr  Royal  Arrh,  Swabcy,  269  ;  6  W.  R.  191. 

The  court  has  jurisdiction  in  the  case  of  a 
bottomry  bond  given  by  a  British  subject  on  the 
occasion  of  his  purchasing  a  British  ship  abroad, 
and  raising  money  for  her  outfit  to  return  home 
and  a  new  vovage.  The  Heligoland^  Swabey, 
491  ;  5  Jur.  (xis.)  1179. 

The  court  has  jurisdiction  over  bomls  of  rcspon- 
<ientia  as  over  bottomry  bonds.  The  Sultan^ 
S*abey,  504  ;  5  Jur.  (N.8.)  10«9. 

Prohibition  in  bottomry  refused.  Liuter  v. 
Baxter,  2  Str.  695. 

The  admiralty  court  has  jurisdiction  in  case  of  i 
a  bottomry  bond  given  in  the  course  of  a  voyage, 
though  executed  on  land  and  under  seal.    Jdent- 
ttt^ne  V.  Gibhatut,  3  Term  Rep.  267.  I 

The  court  of  admiralty  has  jurisdiction  in  a 
case  of  bottomry  where  a  bond  has  been  given,  or 
an  agreement  to  execute  a  bond,  though  the  ship 
has  never  put  to  sea.    The  Aline,  2  W.  Rob.  111. 

See  aUo  post,  XXVI.  ADMIRALTY  Law  AND 
Practice — Prohibitions. 

Jitfisdiotion  of  Adaiiraltj  Court  not  Xxolniiye 
— diaiioory.] — A  bill  was  filed  to  set  aside  a 
bottomry  bond  which  had  been  given  at  Trieste 
without  any  communication  from  the  captain  to 
the  owners  in  England,  and  as  was  alleged,  by  a 
fraudulent  conspiracy  between  the  captain  and 
the  obligee.  The  court  supported  the  bond,  but, 
at  the  request  of  the  obligee,  directed  inquiries  as 
to  the  amount  due  on  the  bond.  OUntcott  v. 
Lang,  2  Ph.  310  ;  2  Ph.  323 ;  16  L.  J.,  Ch.  429  ; 
11  Jur.  642.  And  see  S,  a,  3  Mvl.  &  Cr.  451  ; 
8  Sim.  358.;  2  Jur.  909. 

The  court  of  chancery  had  jurisdiction  in 
respect  of  bottomry  bonds.  Dohwn  v.  Lyall,  2 
Ph.  323.  n  ;  6  L.  J.,  Ch.  115  ;  11  Jur.  179,  n. ;  3 
Myl.&  Cr.  433,  n.    And  see  8,  C„  8  Jur.  969.. 

Injunction  granted  by  the  court  of  chancery 
to  restrain  proceedings  in  the  admiralty  court ; 
upon  a  bottomry  bond  and  as  to  freight,  upon 
the  gpound  that  there  were  equities  that  could 
be  determined  only  in  chancery.  Duncan  v. 
McCdlmont,  3  Beav.  409  ;  10  L.  J.,  Ch.  335  ;  5 
Jur.  262. 


Of  Begiitrtr  and  Xerohantf.]— See  Tlie 


Pontida,  infra,  coL  227. 


9.  Practice. 

Aetion  on  Bond.] — In  an  action  of  bottomry 
the  original  bond  must  be  brought  in  before  the 
validity  of  the  bond  is  pronounced  for.  The 
Jlowena,  37  L.  T.  366  ;  26  W.  R.  82  ;  3  Asp.  M.  C. 
506.     See  The  Jeune  Nanette,  infra,  col.  227. 

Owners  of  Cargo — Persona  standi.]  —  Where 
the  result  of  the  suit  mainly  affected  tne  owners 
of  the  cargo  bottomried,  the  court  allowed  them 
to  have  a  persona  standi  through  the  bondholder. 
The  Union,  Lush.  128  ;  30  L.  J.,  Adm.  17  ;  3  L.  T. 
280. 

Prooeedings  by  Default — Beferenee — Cargo 
Owner.] — The  owner  of  a  bottomry  bond  on  ship, 
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freight  and  cargo,  is,  upon  the  conclusion  of 
proceedings  by  default  against  ship  and  freight, 
entitle<l  as  of  course  to  have  the  full  freight  due 
upon  delivery  of  the  cargo  paid  to  him.  in  order 
to  satisfy  the  sum  secured  by  the  bond  with 
costs  ;  and  the  owner  of  the  cargo,  who  has  i)aid 
the  freight  into  court,  is  not  entitled  to  a  refer* 
ence  of  the  amount  due  on  the  bond,  notwith- 
standing that,  before  the  execution  of  the  bon<I. 
part  of  his  cargo  was  sold  by  the  master,  and 
the  proceeds  applied  to  the  ship's  expenses.  The 
Gem  of  the  Nlth,  Br.  &  Lush.  72. 

Claim  of  Holder  t9  8nm  awarded  fn  Loss  of 
Freight.] — Semble,  where  in  an  action  for  limi- 
tation of  liability  a  sum  of  money  is  awarded  as 
compensation  for  loss  of  freight  to  the  owners  of 
a  vessel  run  down  by  the  plaintiffs  ship,  the 
holder  of  a  bottomry  bond  on  the  freight  of  the 
vessel  run  down  is  entitled  to  claim,  in  respect 
of  the  loan  on  bottomry,  a  portion  of  the  sum 
awarded  for  loss  of  freight.  The  Empuia, 
48  L.  J.,  Adm.  36 ;  6  P.  D.  6 ;  41  L.  T.  383 ; 
28  VV.  K.  263  ;  4  Asp.  M.  C.  185. 

Proof  of  Good  Faith.] — In  disputed  cases  of 
bottomry  bonds  tite  court  expects  that,  where  it 
is  practicable,  the  master  will,  by  his  affidavit, 
shew  affirmatively  the  good  faith  of  his  own 
transaction,  and  the  circumstances  relating  to  it. 
The  FaUhful,  31  L.  J.,  Adm.  81. 

Onus— Primi  &eie  Validity.] —Where  the 
court  has  decreed  the  sale  of  a  ship  and  cargo  at 
the  suit  of  a  bottomry  bondholder,  whose  right 
has  not  been  questioned  by  the  owner  of  the 
property,  the  bond  must  be  taken  to  be  prim& 
facie  valid,  and  a  bondholder  has  a  right  to 
require  any  other  claimant  to  the  proceeds  in 
the  registry  to  prove  his  interest  before  he  can 
be  caUed  on  to  defend  and  maintain  his  own 
claim.  The  India,  32  L.  J.,  Adm.  1 85 ;  9  Jur. 
(N.8.)  417  ;  9  L.  T.  234  ;  11  W.  R.  536. 

Liability  of  Bail.]~When  in  a  bottomry  suit 
bail  has  been  given  generally  to  cover  ship  ami 
freight,  but  the  ship  only  is  held  to  be  pledged 
bv  the  bond,  the  bail  is  only  lifk^^e  to  the  extent 
of  the  value  of  the  ship  at  the  t^me  of  release 
from  arrest,  ami  an  inquiry  will  be  <lirected  to 
ascertain  that  value.  The  Staffordnhire,  Smith 
V.  Bank  of  Xew  Smith  Wales,  8  Moore,  P.  C. 
(1^.8.)  443;  41  L.  J..  Adm.  49:  L.  R.  4  P.  C. 
194  ;  27  L.  T.  46 :  20  W.  R.  557 ;  1  Asp.  M.  C. 
365. 

Consent  to  Deeree  not  Beseinded.] — ^Where  a 
defendant  in  adequate  possession  of  the  facts 
has  given  his  consent  to  a  decree,  pronouncing 
for  the  validity  of  a  bottomry  bond,  the  court 
will  not  rescind  the  decree,:  though  >((tf^T>^t8 
might  possibly  raise  a  valid  defence,  according 
to  a  decision  pronounced  subsequently  to  the 
decree.  77m?  Glenhnm,  Br.  &  Lush.  62 ;  11 
W.  R.  685. 

Pleading.] — Action  on  bond  to  proceed  to  sea 
and  to  return,  perils  of  the  sea  excepted  ;  and  to 
repay  money  advanced  if  the  ship  return,  and 
if  the  ship  be  lost  the  bond  to  be  void.  Plea, 
that  the  ship  was  lost :  demurrer,  that  loss  by 
peril  of  the  sea  was  intended.  liemurrer  over- 
ruled, because  if  loss  by  defendant's  default 
was  intended  it  should  have  been  pleaded. 
Boddingtim  v.  Wotton.  2  Keb.  768. 

8 


227 


SHIPPING— X.  Bottomry. 


228 


War — ^Enforeement  of  Bond  after  Terminatioii 

of.] — Bottomry  bond  put  in  suit  by  a  French 
merchant  in  1792 — suspended  during  the  war — 
not  enforced  during  the  following  peace ;  then 
further  prosecuted  by  a  British  subject,  the 
indorsee,  in  1804 : — Held,  that  the  bond  could 
not  be  enforced  in  the  original  proceedings. 
The  Rebecca,  5  C.  Rob.  102. 

Payment  out  of  Court  of  Prooeedi  of  Ship.] — 

Bottomry  bond  against  ship,  freight  and  cargo  ; 
judgment  against  ship  and  freight  by  default, 
the  consignees  of  cargo  contesting  the  bond. 
The  proceeds  of  ship  and  freight  paid  out  of 
court  to  the  bondholders,  notwithstanding  the 
opposition  of  the  cargo  owners,  on  the  ground 
that  such  proceeds  might  be  liable  to  claims  b}' 
him  in  respect  of  cargo  sold  by  the  master  to 
pay  for  repairs  or  in  respect  of  costs.  The  Lord 
aHshrane,  1  W.  Bob.  312. 

Jnrifdietlon  of  Begiitrar  and  Xerehanti — 
Sednotion  of  Fremioin.]  —  The  validity  of  a 
respondentia  bond  having  been  admitted,  it 
was  referred  to  the  registrar  and  merchants  to 
decide  what  amount  was  payable  thereunder. 
The  registrar  and  merchants  reduced  the  full 
amount  of  the  bond  by  lessening  the  charges  in 
respect  of  certain  metal  and  felt  supplied  to  the 
ship,  commissions  pajrable  to  the  agents,  and 
the  premium  on  the  bond,  on  the  .ground  that 
the  amounts  charged  were  unreasonable.  The 
plaintiffs  objected  to  the  reduction,  and  filed 
pleadings  in  objection  to  the  report : — Held,  that 
it  was  within  the  jurisdiction  of  the  registrar 
and  merchants  to  reduce  the  amount  payable 
under  the  bond,  since  the  defendants  were  not 
bound  to  pay  more  than  such  sum  as  was 
required  to  pay  for  things  actually  necessary  for 
the  ship,  and  at  a  reasonable  rate.  The  PontiAa, 
53  L.  J.,  Adm.  78 ;  9  P.  D.  177  :  51  L.  T.  849 ; 
33  W.  R.  38  ;  5  Asp.  M.  C.  330— C.  A. 

Held,  also,  that  as  the  premium  on  the  bond 
was  excessive  it  had  been  rightly  reduced,  and 
that  the  report  must  be  confirmed.     Ih, 

See  also  7.  Interest  ob  Pbemium,  supra. 

Bif  htf  of  Xxeention  Creditor  and  Bondholder.] 
— The  owner  of  a  ship  charged  her  for  repairs  done 
in  England  by  instrument  under  seal  stated  to 
be  by  way  of  bottomry.  She  was  arrested  by 
admiralty  process,  and  sold  to  satisfy  the, claim 
for  repairs,  and  no  appeal  from  the  decree. 
Whilst  the  suit  was  pending  a  writ  of  execution 
issued  against  the  shipowner  at  the  suit  of 
another  creditor.  The  sheriff  cannot  seize  the 
ship,  nor  maintain  trover  for  her  against  the 
admiralty  oflScer.  Ladbroke  v.  OricJtett^  2  Term 
Rep.  649  ;  1  R.  R.  571. 

Original  Bond  in  Foreign  Conrt.]— The  court 
will  not  proceed  upon  an  official  or  notarial  copy 
of  a  bottomry  bond,  the  original  of  which  is 
preserved  in  a  foreign  court,  without  a  certificate 
that  no  further  copy  has  been  or  will  be  issued. 
The  Jeune  Nanette^  4  W.  R.  92.  See  The  Kfiwena, 
26  W.  R.  82,  supra,  col.  225. 

Amonnt  of  Freight  to  be  paid  into  Conrt  to 
meet  Bond — ^Advaneei  by  Charterer— Part  Cargo 
■old.] — ^A  ship  was  chartered  to  go  to  a  port  of 
loading,  there  to  load  and  return,  freight  payable 
as  per  sale.  On  the  voyage  out  the  master 
hypothecated  the  cargo  to  be  shipped,  and  the 
ship  and  freight.    At  the  port  of  loading  advances 


were  made  to  the  master  by  the  charterers* 
agent,  with  notice  of  the .  bond.  On  the  voyage 
home  the  master  sold  part  of  the  cargo  to  pay 
ship's  expenses: — Held,  that  the  charterers 
might  deduct  the  advances  made  abroad  accord- 
ing to  the  charter,  and  by  the  charter  declared 
to  be  deducted  on  settling  freight,  from  the 
amount  of  chartered  freight  to  be  paid  into 
court  in  respect  of  the  bond;  also  that  the 
freight  which  would  have  been  payable  upon  the 
goods  sold  should  be  deducted ;  also  that  advances 
made  to  the  master  beyond  the  sum  stipulated 
for  in  the  charter  should  not  be  deducted,  nor 
the  value  of  the  goods  sold.  The  Salacia,  Lush. 
578. 

Liability  of  Freight  earned  ftom  SnVihipperw.] 
— Freight  earned  from  sub-shippers  of  goods  by 
permission  of  charterers  of  the  whole  ship  is 
liable,  as  against  the  charterers,  in  payment  of  a 
bottomry  ^nd  given  at  the  charterers'  port  for 
advances  subsequent  to  the  charterparty.  The 
Eliza,  3  Hag.  Adm.  87. 

Aetion  against  Xaiter— Arreit  of  Ship.]— A 

roaster,  not  a  part  owner,  gave  a  bottomry  bond. 
The  holder  being  unable  to  arrest  the  ship,  the 
bond  being  not  yet  payable,  was  about  to  6ue 
the  master.  -  He  applied  for  a  warrant  to  arrest 
the  ship,  which  was  at  Leith,  to  prerent  her 
going  to  sea.  Forni  of  ord^r  made.  The  Luco- 
titeh,  12  Ct.  of  Sess.  Gas.  (4th  ser.),  1090. 

Proceedingf  abandoned — Freeh  Proeeedingt 
inititnted.] — Parties  who  have  abandoned  pro- 
ceedings upon  an  alleged  bottomry  bond  will 
not  be  allowed,  except  upon  strong  grounds 
shewn,  to  Institute  fresh  proceedings  upon  the 
same  bond.     The  Fortitvdoy  2  Dods.  58. 

10.  Costs. 

Yaliditj  admitted  —  Amonnti  diepnted.]  — 
Where  the  bond  is  admitted  to  be  valid,  and 
referred  to  the  registrar  and  merchants  to  report 
the  amount  due,  the  plaintiff  is  usually  entitled 
to  the  general  costs  of  the  reference,  but  will  be 
condemned  in  costs  clearly  occasioned  by  im- 
properly persisting  in  claims  which  cannot  be 
sustained.     The  Kepler,  Lush.  201. 

Foreigners  Ignorant  of  th^  Law.1— Where  the 
holders  of  a  bond  (foreigners)  haa  acted  solely 
under  a  misapprehension  of  English  law,  the 
court  pronounced  against  the  bond,  but  without 
costs.  Ths  Xorth  Star,  Lush.  46  ;  29  L.  J.,  Adm. 
73  ;  2  L.  T.  264. 

Arrett  before  Bond  payable.] — Where  the 
holders  of  a  bottomry  bond,  on  ship  and  freight, 
payable  seven  days  after  the  arrival  of  the  ship, 
being  apprehensive  that  her  cargo  would  be  dis- 
charged forthwith,  and  their  security  diminished, 
instituted  a  bottomry  suit,  after  the  arrival  of 
the  ship  and  before  the  expiration  of  the  seventh 
day,  and  arrested  the  ship,  the  court,  on  the 
application  of  the  owners  of  the  ship,  who  hatl 
paid  the  amount  of  the  bonds  and  interest  into 
court,  condemned  the  plaintiffs  in  costs.  The 
Endora,  48  L.  J.,  Adm.  32  ;  4  P.  D.  208  ;  40  L.  T. 
166  ;  4  Asp.  M.  C.  78. 

Large  Bednotioni  made  by  Begiitrar.]  — 
Where,  the  bond  having  been  pronounced  for. 
large  deductions  are  made  by  the  registrar  and 
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merchants,  the  bondholder  will  be  liable  to 
the  costs  of  the  reference.  The  Catherine ^ 
3  W.  Rob.  1. 
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1.  Stamping. 
iS^<;  54  &  55  Vict.  c.  39. 

Under  previoai  Statutei.]— Brokers  signed  a 
properly-stamped  charterparty  as  agents  for  their 
principals,  and  then,  at  the  request  of  the  owner 
of  the  ship,  signed  a  guarantee  as  follows  :  *'  In 
consideration  of  our  having  signed  the  charter- 
party  of  — r-  as  agents  of  ,  we  hereby 

guarantee  the  due  fulfilment  of  same  "  : — Held, 
that  this  document  was  sufficiently  stampeti 
^th  a  sixpenny  stamp,  as  an  agreement,  and 
need  not  be  stamped  as  a  charterparty  or  an 
agreement  for  or  relating  to  the  freight  or  con- 
-veyance  of  money,  goods  and  effects  on  board  a 
ship,  under  5  &  6  Vict.  c.  79.  s.  2.  Sein  v.  Lane, 
^  B.  &  8.  83 ;  36  L.  J.,  Q.  B.  81  ;  L.  R.  2  Q.  B. 
144  ;  15  L.  T.  466  ;  15  W.  B.  345. 

A  copy  of  the  charter  signed  by  or  on  behalf 
of  the  charterer,  though  that  copy  is  signed  by 
the  Bhiix>wner,  is  a  copy,  and  admissible  un- 
fltamped,  if  there  is  any  evidence  that  the 
original  was  stamped.  Smith  v.  Magvire,  1 
F.&  F.  199.  See  S.  C„  3  H.  &.  N.  554  ;  27  L.  J., 
Ex.  465  ;  6  W.  R.  726. 

It  is  for  the  objector  to  a  copy,  even  if  a  char- 
terparty, on  the  ground  that  the  original  was  not 
stamped,  to  make  out  that  fact ;  at  all  events, 
very  slight  evidence  to  the  contrary  will  be  suffi- 
cient to  rebut  the  objection,  and  a  memorandum 
on  the  charter,  **  the  brokers  >hold  the  original, 
stamped,**  is  sufficient,    lb. 


I  An  unstamped  charterparty  was,  within  four- 
,  teen  days  allowed,  by  5  &:  6  Vict.  c.  79,  s.  21,  for 
I  stamping  such  an  instrument  without  payment 
of  a  penalty,  delivered  at  the  office  of  the  sub- 
distributor of  stamps  at  Cardiff,  for  the  pur^iose 
of  being  transmitted  to  London  to  be  stamiMxl, 
the  proper  amount  of  stamp  duty  and  postage 
being  left  with  it.  The  clerk  in  that  office,  to 
whom  it  was  delivered,  proved  that  he  sent  to 
London  all  documents  left  with  him  for  that  pur- 
pose, but  he  had  no  recollection  of  the  document 
in  question.  The  clerks  in  the  office  in  London 
were  unable  to  say  whether  or  not  the  document 
reached  their  hands,  but  they  said  that,  if  it  did, 
it  would,  in  the  usual  course,  be  returned  to  the 
district  office  in  the  country.  The  clerk  at  Canliff 
could  not  say  whether  the  document  was  returned 
to  him  or  not,  but  he  stated  that,  on  search  being 
made  for  it,  no  trace  of  it  could  be  discovered  : — 
Held,  that  this  sufficiently  raised  a  presumption 
that  the  document  was  stamped,  so  as  to  let  in 
secondary  evidence  of  its  contents.  Closmadeu4f 
V.  Carrel,  18  C.  B.  36  ;  25  L.  J.,  C.  P.  216 ;  2 
Jur.  (N.8.)  474  ;  4  W.  R.  547. 

XxMttted  Abroad— Eyidenee.l  —  A  charter- 
party  executed  entirely  abroaa,  and  stamped 
within  two  months  after  it  had  been  received  in 
this  country,  can  be  receivetl  in  evidence,  since 
it  falls  within  the  provisions  of  33  &  34  Vict, 
c.  97,  8. 15,  and  not  of  ss.  67  &  68  of  that  act.  The 
Bel/ort,  53  L.  J.,  Adm.  88  ;  9  P.  D.  216  ;  51  L.  T. 
271 ;  33  W.  R.  171  ;  5  Asp.  M.  C.  291. 


2.  The  Contract. 
a*  Parties. 

Klitake  as  to.] — Action  by  charterer  on  a 
charterparty.  Defence,  that  the  charterparty 
was  made  between  the  defendant  and  a  com- 
pany, and  not  the  plaintiff.  Reply,  that  the 
agreement  was  between  the  plaintiff  and  the 
defendant ;  that  in  drawing  up  the  charterparty 
one  of  the  company's  printed  forms  was  used,  on 
which  the  name  of  the  company  appeared  as 
charterers  ;  that  by  the  mistake  of  the  plaintiff 
and  the  defendant  the  company's  name  was 
omitted  to  be  struck  out,  and  remained  instead 
of  the  plaintiff's  name ;  that  the  charterparty 
was  signed  by  the  plaintiff  and  the  defendant, 
and  it  was  intended  and  agreed  that  the  plaintiff 
should  be  liable  and  entitled  uader  it: — Held, 
that  it  was  unnecessary  that  the  charterparty 
should  be  rectified,  and  that  the  reply  was  good. 
Breslauer  v.  Bariviok,  86  L.  T.  62 ;  3  Asp.  M.  C. 
353. 

To  an  action  on  a  charterparty  for  not  loading, 
the  defendants  pleaded  that  they  entered  into 
the  charterparty  solely  as  agents  for  D.,  and  that, 
before  they  signed,  it  was  agreed  that  they  were 
only  to  sign  as  agents,  so  as  to  bind  D.,  and  not 
to  render  themselves  liable  as  principals  for  the 
[)eiformance  of  the  charterparty,  and  that  they 
signed  it  as  follows,  *'  For  D.  T.  and  H.,  agents  "  ; 
they  and  the  plaintiff  bonsL  fide  believing  at  the 
time  that  they,  having  so  signed,  would  not  be 
personally  liable,  and  that  they  had  power  to 
bind  D.,  and  that  be  was  bound  by  it,  and  liable 
to  be  sued,  and  that  the  plaintiff  was  inequitably 
taking  advantage  of  the  mistake  in  drawing  the 
charterparty  so  as  to  make  the  defendants  per- 
sonally liable    as    charterers,  contrary  to   the 
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intention  of  the  plaintiff  and  the  defendants  : —  :  after  deductions  settletl  by  arbitration  for  the 
Held,  that  the  plea  was  good  on  equitable  grounds,  I  damage  done  to  it: — Held,  that  they  were 
and  also  a  good  plea  at  law.     iVake  v.  Hamt})^   entitled  to  sue  in  their  own  names  or  even  as 


1  H.  &  C.  202  ;  31  L.  J..  Ex.  451  ;  8  Jur.  (NJ3.) 
845  ;  7  L.  T.  96  ;  10  W.  R.  626— Ex.  Ch. 

Charterparty  under  Seal  —  Szeoation  by 
Agentf.] — A  charterparty  under  seal  cannot  be 
executed  by  an  agent  not  authorised  under  seal. 
Ilorsley  v.  Rush,  cited,  7  Term  Rep.  209. 

Xaiter  may  Sue  withoat  joining  Co-^»wnerf.] 

— The  master,  a  part  owner,  may  sue  above  upon 
a  charteri)arty  made  between  himself  and  the 
charterer,  without  joining  the  other  part  owneis. 
Smfer  v.  Duihle,  8  C.  B.  (N.8.)  72 :  30  L.  J..  C.  P. 
65  ;  7  Jur.  (N.8.)  239  ;  3  L.  T.  478  ;  9  W.  R.  166 
—Ex.  Ch. 

Wko  entitled  to  Sue- Prineipal  or  Agent] — In 
an  action  on  a  charterparty  executed  not  by  the 
plaintiff  but  by  a  third  person,  who  in  the  con- 
tract described  himself  as  "  owner  of  the  ship  "  : 
— Held,  that  evidence  was  not  admissible  to 
shew  that  such  pei-son  contracted  merely  as  the 
plaintiffs  agent.  Humble  v.  Hunter,  12  Q.  B. 
310;  1 7  L.  J.,  Q.  B.  350, 

A  declaration  alleged  a  charterparty  to  be 
made  "  between  A.,  therein  described  as  the 
owner  of  the  good  ship  called,  &c.,  of  the  one 
part,  and  S.,  merchant  and  freighter,  of  the  other 
part."  The  chart erjmrty  when  produced  was 
expressed  to  be  made  between  A.  of  the  one  part 
and  S.,  *'  as  agent  of  the  freighter,"  of  the  other 
part,  and  stipulated  that,  *^  ^ing  concluded  on 
behalf  of  another  party,  it  is  agixsed  that  all 
responsibility  on  the  part  of  S.  cease  as  soon  as 
the  cargo  is  shipped."  No  principal  was  named 
in  the  charterparty,  and  it  appeared  that  S.  was, 
in  point  of  fact,  himself  the  real  freighter,  and 
not  merely  an  agent  in  the  matter": — Held,  that 
he  was  entitled  to  sue  as  principal  for  a  breach 
of  the  charterparty,  notwithstanding  he  had 
contracted  as  agent,  and  that  the  above  stipula- 
tion applying  only  to  his  character  of  agent,  had 
n>t  the  effect  of  limiting  his  resjxjnsibility  as 
principal.  SolMlmtz  or  Schmalz  v.  Avery,  16 
Q.  B.  655  ;  20  L.  J,,  Q.  B.  228  ;  15  Jur.  291. 

A  contract  for  the  conveyance  of  goods  from 
Liverpool  to  Australia  was  entered  into  as  follows  : 
''  It  is  this  day  mutually  agreetl  between  J. 
and  R.  W.,  owners  of  the  ship  '  Jessica,*  of  the 
iiret  part,  and  S.  J.  C.  of  the  other  part,"  that 
the  ship  should  be  ready  by  a  given  day  to  take 
on  board  certain  goods,  and  should  proceed  thei-e- 
with  to  Geelong  and  there  deliver  the  same ; 
>*  the  rates  of  freight  determined  upon  by  the 
parties  to  this  agreement  are  as  under,"  &c., 
**  one-third  to  be  \mi\  in  London,  on  receipt  of 
bills  of  lading,  and  the  remainder  by  the  Gee- 
long  and  Melbourne  Railway  Company,  at 
6«elong  "  ; "  goods  tc»  be  taken  on  boartl  at  Liver- 
pool at  ship's  expense  "  :  and  the  agreement  was 
signed  "J.  and  R.  W.,  S.  J.  C."  :— Held,  that 
S.  J.  C.  was  personally  bound  by  this  contract 
and  entitled  to  sue  for  a  breach  of  it.  Cooh^  v. 
WiUon,  1  C.  B.  (N.S.)  153  ;  26  L.  J.,  C.  ?.  15  ;  2 
Jur.  (N.S.)  1094  ;  5  W.  B.  24. 

Whilst  a  vessel  was  yet  to  arrive,  the  cliar- 
terer's  agents  (the  consignees  of  the  cargo) 
appropriaie<l  the  cargo  and  indorsed  the  bill  of 
lading  through  other  persons  to  the  plaintiffs. 
The  ship  was  delayed  and  the  car^  damageil. 
The  plaintiffs  sustained  no  loss  by  rloterioration, 
for  uii<lar  their  contract  thej'  paid  for  the  cargo 


trustees  for  the  consignees.  Tlie  IVilhelm  Sehmidt, 
25  L.  T.  34  ;  1  Asp.  M.  C.  82. 

Broker  for  CommiMion  under.] — A  charter, 
party  made  between  captain  and  charterers 
contained  a  clause  providing  for  payment  of 
commission  to  the  broker  for  negotiating  ttie 
charter : — ^Held,  that  the  broker  could  not  sue 
in  rem  under  the  County  Courts  Admiralty  Juris- 
diction Amendment  Act,  1869  (32  &  33  Vict.  c.  51), 
s.  2,  sub-s.  1,  as  he  was  not  a  party  to  the  charter. 
The  Xuora  Raffaelina,  41  L.  J.,  Adm.  37  ;  L.  R. 
3  A.  &  R,  483 ;  24  L.  T.  321  ;  20  W.  R.  216  ;  1 
Asp.  M.  C.  16. 

Liability  to  be  Sued — Prinoipal  or  Agent.]  — 
The  defendants,  acting  as  agents  for  L.,  chartered 
a  ship  for  the  conveyance  of  a  cargo  of  currants 
from  the  Ionian  Islands.  The  charter()arty  was 
expressed  to  be  made  and  was  signed  by  the 
defendants  as  "  agents  to  merchants,"  the  name 
of  the  principal  not  being  disclosed  : — Held,  that 
evidence  was  admissible  in  an  action  by  the  ship- 
owners against  the  defendants  upon  the  charter- 
party,  of  a  trade  usage,  by  which,  if  the  name  of 
the  principal  is  not  disclosed  within  a  reasonable 
time,  the  agents  themselves  are  personally  liable. 
HvtcJtiTuon  V.  Tatham,  42  L.  J.,  C.  P.  260; 
L.  R.  8  C.  P.  482  :  29  L.  T.  103  ;  22  W.  R.  18. 

The  plaintiffs  and  defendants  entered  into  a 
charter  of  the  ship  R.  to  load  a  cargo  of  deals. 
In  the  body  of  the  charter  the  defendants  were 
described  as  follows:*' It  is  this  day  mutually 
agreed  between  Messrs.  J.  H.  &  Co.,  of  New- 
castle, for  owners  of  the  good  ship  R."  The 
defendants  signed  the  charterparty  at  the  foot,  as 
follows  :  "  For  owners,  J.  H.  &  Co."  A  cargo  was 
loaded  on  board  the  ship  at  Hudigsval,  and  the 
captain  signed  a  bill  of  lading  for  it,  stating  that 
he  had  received  it  in  good  condition.  The  cargo 
was  ultimately  delivered  to  the  plaintiffs  at  Glou- 
cester, and  was  found  on  delivery  to  have  been 
injured  to  the  extent  of  oOl.  In  an  action  by  the 
plaintiffs  against  the  defendants  for  the  damage, 
in  a  county  court,  three  letters,  which  had  [lassed 
between  the  plaintiffs  and  the  defendants  and 
their  solicitors,  were  admitted,  and  as  soon  as 
the  plaintiffs'  evidence  was  closed,  the  defen- 
dants' solicitor  objectetl  that  there  was  no 
evidence  against  the  defendants  as  principals, 
and  applied  for  a  nonsuit,  on  the  groundlthat  it 
appeared  upon  the  charterjiarty  that  the  defen- 
dants were  not  principals  but  only  agents  of 
the  owner.  The  jmlge  overi-uled  the  objection,- 
an<l  tlecided  that  the  defendants  were  liable  as 
princiimls.  On  an  appeal : — Held,  that  there 
was  evidence  to  support  the  decision  that  the 
defendants  were  liable  as  principals.  Adantt  v. 
Hall,  37  L.  T.  70  ;  3  Asp.  M.  C.  1. 

Action  on  a  contract  alleged  to  have  been 
made  by.  the  defendant,  to  charter  a  ship  for  the 
plaintiff.  Proof,  that  the  defendant  made  a 
memorandum  of  charterparty  in  B.'s  name,  and 
purporting  to  be  signed  by  the  defendant  as- 
agent  of  B.  :  that  the  defendant  had  no  authority 
to  contract  for  B.,  and  knew  that  he  had  none, 
and  that  B.  refused  to  adopt  the  contract : — 
Held,  that  the  defendant  was  not  liable  as  prin- 
cipal in  an  action  on  the  contract  itself,  and  a 
nonsuit  was  entered.  Jenkins  v.  Hutchinson,  13 
Q.  B.  744  :  18  L.  J.,  Q.  B.  274. 

By  cliarterparty  it  was  agreed  between,  the* 
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plaintiff,  owner  of  a  ship,  and  the  defendants,  of 
London,  merchants,  that  the  ship  should  proceed 
to  1\,  and  there  load  from  the  factors  of  the 
merchants  a  full  and  complete  cargo  at  the 
merchants*  risk  and  expense,  which  the  mer- 
chants bound  themselves  to  ship  :  and  being  so 
loaded  should  proceed  to  Memel,  and  deliver  the 
i^ame  on  being  paid  freight,  half  to  be  paid  on 
unloading,  in  cash,  and  the  remainder  in  good 
bills  on  London ;  thirty  running  days  to  be 
allowed  the  merchants  for  loading  at  T.  and  dis- 
charging at  Memel.  "By  authority  of  and  as 
agents  for  S.  of  Memel, 'R.  and  F.,"  J.  M.  L." 
(signatures  of  the  defendants  and  the  plaintiff)  : 
— Held,  that  the  defendants  w^ere  contracting 
parties,  and  therefore  were  i^rsonally  liable  for 
breach  of  the  charterpartv.  Lennard  v.  Robin- 
soft,  5  EL  k  Bl.  125  ;  3  C'  L.  K.  1363  ;  24  L.  J., 
Q.  B.  275  ;  1  Jur.  (N.s.)  853. 

A  memorandum  of  charterparty  was  expressed 
to  be  made  between  "  P.,  of  the  good  ship  '  C.,'  and 
W.,  agent  for  E.  W.  k,  Son,"  to  whom  the  ship 
was  to  be  atldressed.  It  was  signed  by  W.,  with- 
out any  restriction : — Held,  that  he  was  per- 
sonally liable  as  charterer.  Parker  v.  WimoWj 
7  El.  &  Bl.  942;  27  L.  J.,  Q.  B.  49  ;  4  Jur. 
(N.S.)  64. 

A  charterparty  was  made  in  the  following 
terms  :  '*It  is  this  day  mutually  agreed  between 
George  Desjlandes  &  Son,  owners  of  the  ship 
called  *  The  Deslandes,'  now  lying  in  the  jxjrt  of 
London,  of  the  one  part,  and  Messrs.  Gregory 
Brothers,  as  agents  to  Samuel  Ferguson,  of  Ana- 
maboo,  merchants  and  charterers,  of  the  other 
part,"  and  was  signed,  "For  George  Deslandes 
&.  Son,  of  Jersey,  owners,  H.  Gammon,  as  agent ; 
for  Samuel  Ferguson,  Esq.,  of  Anamaboo, 
Gregory  Brothers,  as  agents  "  :  —  Held,  that 
Gregory  Brothers  were  not  personally  liable. 
Denlandeit  v.  Gregory,  2  El.  &  El.  602  ;  30  L.  J., 
Q.  B.  36  ;  6  Jur.  (N.S.)  G51  ;  2  L  T.  634  ;  8  W.  R. 
585 — Ex.  Ch. 

On  the  24th  of  June  the  defendants,  who 
were  shipbrokcrs,  wrote  to  the  plaintiffs,  offering 
them  "room"  in  a  ship  called  "F.  K.  Dumas," 
for  certain  cement  and  stone  from  London  to 
Oallao.  On  the  25th  of  June  the  defendants 
chartered  the  ship  for  the  voyage,  the  charter- 
party  providing,  inter  alia,  that  the  whole  ship 
ehoiUd  be  at  the  disposal  of  the  charterers,  except 
the  space  necessary  for  the  crew  and  stores  ; 
that  the  master  and  owners  should  give  the  same 
attention  to  the  cargo,  and  in  every  respect  be 
resi)onsible  to  all  whom  it  might  concern,  as  if 
the  ship  were  loaded  at  her  berth  by  and  for  the 
owners,  independently  of  the  charter ;  that  the 
master  was  to  sign  bills  of  lading  at  any  rate  of 
freight  the  charterers  might  require,  without 
prejudice  to  the  charterparty  ;  and  that  the 
charterers'  responsibility,  except  for  freight, 
should  cease  on  the  vessel  being  loaded.  On  the 
26th  of  June  an  agreement  was  made  between 
the  defemlants,  acting  for  the  ownera  of  the 
"F.  K.  Dumas,"  and  the  plaintife,  that  the  fomier 
should  receive  on  board  cement  and  stone,  at 
certain  freight,  from  London  to  Callao,  and  sail 
on  a  certain  day  :  freight  to  be  paid  one-half  on 
signing  bills  of  lading,  and  the  remainder  on 
final  discharge  at  Callao.  The  cement  and  stone 
were  shipped,  the  half  freight  paid,  and  the 
master  signed  bills  of  lading,  making  the 
remainder  payable  at  Callao.  On  her  voyage, 
the  ship,  being  damaged  by  bad  weather,  put  into 
an  intermediate  port,  where  the  vessel  was  con- 
demned.   The  master,  being  unable  to  forward 


the  plaintiffs'  goods  to  their  destination,  sold 
them.  In  an  action  against  the  defemlants  for 
their  value,  the  jury  found  that  the  sale  was 
not  justified: — Held,  that,  on  the  construction 
of  the  above  documents,  there  was  no  contract 
l)etween  the  plaintiffs  and  the  defendants  for 
the  carriage  of  the  goods  from  London  to  Callao. 
Wnffgtaff  V.  AndersorL,  49  L.  J.,  C.  P.  485 ;  5 
C.  P.  D.  171 ;  42  L.  T.  720  ;  2S  W.  R.  85fr— C.  A. 
A  charteri)arty,  on  its  face,  purported  to  be 
accepted  by  M.  G.  by  procuration  of  T.  G.  To 
shew  the  authority  of  M.  G.,  evidence  was 
adduced  that  T.  G.,  although  resident  in  Lon- 
don, carried  on  business  of  a  com  factor  at 
Limerick,  where  the  charterparty  was  executed, 
and  that  M.  G.  was  his  brother,  and  had  the 
general  management  of  his  business  and  ware- 
houses there,  and  was  in  the  habit  of  sending 
great  quantities  of  com  to  London  by  vesseU 
hired  and  the  chart erparties  signed  by  him,  by 
procuration  of  T.  G. : — Held,  that  the  jury  waa 
at  liberty  to  find  that  M.  G.  had  a  general 
authority  so  as  to  bin<l  the  brother,  although  in 
fact  no  authority  had  been  given  by  him  to 
execute  this  charteri)arty,  and  it  was  one  in 
which  he  had  no  interest.  Smith  v.  M'Guire, 
3  H.  &  N.  554  ;  27  L.  J.,  Ex.  465 ;  6  W.  R.  726. 
S,  C,  at  nisi  prius,  1  F.  &  F.  199. 


Agent  of  OoTemment.] — A  person  enter- 


ing into  a  charterpaity  in  his  own  name,  on 
behalf  of  government,  is  personally  liable. 
Cunnin/jham  v.  Collier ^  4  Dougl.  233. 


Agent  for  the  Charterer.] — See  Hough  v. 


Manza/iogj  infra,  col.  294. 


Partner.] — To  a  declaration  for  freight 


due  on  a  charterparty  made  between  the  plain- 
tiff as  owner,  and  W.  k,  Co.  as  merchants  and 
freightei-s,  they  pleaded  that  they  entered  into 
the  charterparty  solely  as  agents  for  M. :  and 
that,  before  they  signed  the  charterparty,  it  was 
agreed  and  understoo*!  they  were  only  to  sign 
it  as  such  agents,  and  were  not  to  make  them- 
selves liable  as  principals  for  the  payment  of 
the  freight  to  become  due  under  such  charter ; 
that  they  signed  as  follows,  "For  M.,  of  C, 
W.  &  Co.,  agents,"  the  defendants  and  the 
plaintiff  bon&  fide  believing  at  the  time  the 
charter  was  made  that  they  having  so  signed 
would  not  be  liable  to  be  sued  on  the  charter ; 
that  they  had  power  to  bind  M.,  and  that  the 
])laintiff  was  inequitably  taking  advantage  of 
their  mistake  in  drawing  the  charter.  At  the 
trial  the  defendant,  who  signed  the  charter- 
party  on  behalf  of  the  defendants'  firm,  deposed 
to  a  conversation  between  himself  and  the  plain- 
tiff at  the  time  of  signing  the  charter,  which 
supported  the  plea ;  the  plaintiff  admitted  that 
the  defendant  had  con-ectly  testified  to  what  he, 
the  defendant,  had  said,  but  afiirmed  that  he, 
the  plaintiff,  had  said  nothing,  or  if  he  hati 
made  any  remark  he  could  not  then,  at  the  trial, 
remember  what  he  had  said.  The  judge  directed 
the  juiy  that  if  they  believed  the  defendant  had 
at  the  time  of  signing  expressed  his  intention 
not  to  render  his  firm  personally  liable  by  so 
doing  they  were  to  find  for  the  defendants, 
which  they  accordingly  did  : — Held,  on  a  motion 
for  a  new  trial  on  the  ground  of  misdirection, 
inasmuch  as  the  judge  should  have  gone  on  to 
tell  the  jury  that  they  must  find- that  the. plain- 
tiff was  an  assenting  party  to  the  defendant's 
expression  of  his  intention  not  to  render  his 
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VaTigation  Lawi — Crown  not  bonnd  bj.] — 
The  uavigatiou  laws  are  not  binding  on  the 
crown  so  as  to  prevent  the  conveyance  of  public 

the  jurjr  the  issue  they  had  to  decide.     Cowie  v.   stores  from  one  colony  to  another.    The  Swifts 

in«,  23  W.  R.  76.  ,  5  C.  Bob.  320. 


firm  liable  by  his  signature  to  the  charter,  that 
the  whole  of  the  facts  having  been  before  the 
jury,  the  direction  was  sufficient  to  bring  before 


Adding  Partiof— Ord.  ZYI.  rr.  11,  48— Von- 
joinder  of  Party  residing  ont  of  the  Jnrisdie- 
tion.] — A  defendant  cannot  claim  as  of  right  to 
have  his  joint  contractor  in  a  charterparty,  who 
is  resident  out  of  the  jurisdiction,  added  as  a 
party  under  Onl.  XVI.  r.  11.  Wilmn  v.  KUlick, 
68  L.  T.  312 ;  7  Asp.  M.  C.  275. 

Beeoyery  by  One  not  a  Party— Beed  Poll.] — 
Charterparty  by  indenture  sealed  and  delivered, 
but  not  being  inter  partes,  whereby  the  defen- 
dant covenanted  to  pay  for  the  hire  of  the  ship 
a  certain  sum  to  B.,  master  and  part  owner,  and 
to  C.  300Z. : — Held,  that  the  indenture  being  in 
the  nature  of  a  deetl  poll,  C.  could  recover  upon 
It.     Ckwker  v.  Child,  2  Lev.  74. 

If  a  charterparty  is  expressed  to  be  made 
between  A.,  owner  of  the  ship  whereof  B.  is 
master,  and  C. ;  and  contains  covenants  by  C. 
with  A.  and  B. :  B.  cannot  sue  thereon',  although 
he  seals  and  delivers  the  instrument.  Scvdawure 
V.  Vandefutone,  2  Rol.  Abr.  22  ;  2  Co.  Inst.  673. 

Antboritj  of  Xaitor  to  bind  Cargo  Owner — 
Charterparty  on  Tranihipment  of  Cargo.] — See 
Matthews  v.  Olbbs^  infra,  col.  434. 

Charterparty,  when  binding  on  IHsienting 
Part  Ownerg.] — T/ie  Vindobalaj  supra,  col.  65. 

b.  Iiegality. 

Cargo  of  Hay— Landing  Forbidden.] — By  a 

charterparty  made  by  the  charterer's  agent  in 
France,  a  ship  was  chartered,  and  it  was  stipu- 
lated that  the  ship  should  load  a  cargo  of  pressed 
hay  at  Trouville,  in  France,  and  proceed  direct 
to  London  ;  and  all  cargo  was  to  be  brought  and 
taken  from  ship  alongside.    The  agent  verbally 
told  the  master  that  the  consignees  would  require 
the  hay  to  be  delivered  at  a  particular  wharf 
in  the  port  of   London,  to  which  the  master 
assented.    On  nrriving  in  that  port  the  master 
was  unable  to  land  the  hay  at  the  wharf,  by 
reason  of  an  order  in  council  under  the  Con- 
tagious Diseases  (Animals)  Act,  1869,  forbidding 
hay  from  a  French  port  to  be  landed  in  the 
United  Kingdom.    The  order  had  been  made 
before  the  charterparty  was  entered  into,  but 
neither  party  knew  of  it.    After  some  delay  the 
charterer  receivetl  the  hay  from  alongside  the 
ship  into  another  vessel,  and  exported  it.    There 
was  no  legal  obstacle  to  doing  this,  but  eighteen 
days  were  allowed  by  the  charterer  to  elapse 
beyond  the  lay  days.     The   shipowner  having 
brought  an  action  for  this  detention  of  his  ship, 
the  charterer  contended  that  the  contract  was 
for  an   illegal    purpose,  and  therefore  void  : — 
Hold,  that  although  it  was  the  intention  of  the 
parties,  when  the  charterparty  was  entered  into, 
to  land  the  hay  at  London,  yet  as  the  contract 
was  not  made  knowingly  with  the  intention  to 
violate  the  law,  and  as  it  could  be  carried  out 
(as  it  ultimately  was)  without  violating  the  law, 
it  was  not  void ;  and  the  charterer  was,  there- 
fore, liable  for  the  demurrage.    Wai4^h  v.  Mtrrrls, 
42  L.  J.,  Q.  B.  57  ;   L.  R.  8  Q.  B.  202  ;  28  L.  T. 
265 ;  21  W.  R.  43S.    Sec  also  Haines  v.  Bvsk, 
post,  col.  285. 


o.  GhenaraUy. 

i.  Form  and  Cofistruction, 

Ai  to  Freight.]— /S;^  post,  XIII.  Fbeioht. 

Ai  to  Cargo.]— &;<?  post,  XV.  Caboo. 

Early  Charterparty.] — Declaration  reciting 
charterparty,  dated  1698.  Thornton  c.  BethH^ 
Lutw.  704. 

Intention.] — It  is  important  not  to  give  to  a 
mercantile  instrument  such  as  a  charterparty  an 
unnecessarily  strict  construction,  but  such  a  con- 
struction as  with  reference  to  the  context  and 
the  object  of  the  contract  would  effectuate  the 
obvious  and  expressed  intention  of  the  parties. 
Dimcch  v.  Corlett,  12  Moore,  P.  C.  199. 

Agreement  not  in  Writing.] — An  agreement 
between  the  owners  and  the  merchants  for  the 
employment  of  a  ship  on  a  voyage,  not  in  writing, 
but  acted  upon  by  the  parties,  is  equivalent  to 
a  charterparty.  Lidgett  v.  Williams,  4  Hare, 
462;  14  L.  J.,  Ch.  459. 

Batiiloation  by  Xaeter  of.] — G.,  a  shipbroker 
at  G.  G.,  chartered  the  Finnish  vessels  F.  and  M. 
prior  to  their  arrival  at  G.  G.,  and  without  com- 
munication with  the  owners.  G.  had  on  several 
previous  occasions  chartered  the  F.  and  M. 
under  similar  circumstances,  and  all  of  these 
charterparties  had  been  carried  into  effect. 
After  the  arrival  of  the  F.  and  M.  at  G.  G.  their 
masters  were  on  several  occasions  at  G.'s  office, 
and  were  shewn  their  charterparties.  A  fort- 
night after  the  vessels'  arrival  at  G.  G.,  during 
which  time  freights  had  risen,  the  masters 
refused  to  take  up  the  charterparties: — Held, 
that  the  masters,  by  their  conduct,  had  not 
ratified  the  charterparties  in  such  a  way  as  to 
make  the  act  a  complete  ratification.  Th^ 
Fanny,  T/ie  Mathilda,  48  L.  T.  771 ;  5  Asp. 
M.  C.  75— C.  A. 

Ininranoe — Beferenee  to  Charterparty — Bill 
of  Lading— Sale  at  Priee  to  inelnde  Cost,  Iniu- 
ranee  and  Freight.] — A.  &  Co.,  merchants  in 
France,  agreed  with  B.,  a  merchant  at  Glasgow, 
to  buy  a  cargo  of  1,000  tons  of  coal  at  a  certain 
price  per  ton,  to  include  cost,  insurance  and 
freight  to  Rochefort.  B.  chartered  a  steamer  in 
his  own  name  to  carry  the  coal,  and  at  the 
request  of  A.  &  Co.  put  on  boaixl  thirty  tons 
of  iron  bought  by  him  for  A.  &  Co.  The 
charterparty  exempted  the  shl|X)wners  from 
liability  for  loss  from  dangers  of  navigation 
caused  by  negligence  of  master  or  crew.  B. 
took  a  biU  of  lading  in  his  own  name,  exempt- 
ing the  shipowners  from  liability  for  loss  by 
dangers  of  navigation  (no  mention  of  negli- 
gence), and  bound  the  shi|X)wners  to  deliver  **on 
being  paid  freight,  bU  other  conditions  as  per 
charter."  The  bill  of  huling  for  the  iron  was 
in  similar  form,  but  made  no  reference  to  the 
charter.  B.  insured  the  coals  and  iron  in  his 
own  name  and  in  the  name  of  all  to  whom  the 
same  might  appertaiti,  for  sums  exceeding  the 
invoice  price.  On  the  ship  sailing,  B.  sent 
i  A.  k  Co.  the  bills  of  lading  indorsed  to  them,  and 
I  the  charterparty.    The  ship  and  cargo  were  lost 
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by  negligence  of  master  and  crew.  B.  received 
the  insnranoe  moneys,  and  credited  A.  ft  Co. 
with  the  invoice  prices  of  the  iron  and  coals. 

A.  &  Co..  in  the  interest  of  the  insurers,  sued 

B.  for  nondelivery  according  to  bill  of  lading : — 
Held,  as  to  the  coals,  that  they  became  the 
property  of  A.  &  Co.  on  shipment,  and  that 
the  pursuers  were  entitled  to  recover ;  the 
negligence  clause  not  being  imported  into  the  bill 
of  lading : — Held,  also,  as  to  the  iron,  that  the 
pnrsaers,  being  subject  to  the  conditions  of  the 
charterparty,  were  not  entitled  to  recover. 
IMaurier  v.  Wylli^,  17  Ct.  of  Sess.  Cas.  (4th  ser.) 
167. 


of  Lading  diftiliig  firtfm  Charterparty.]— 

The  plaintiff  chartered  the  defendant's  ship  for 
carriage  of  a  car^o  of  cotton-seed  from  Alex- 
andria to  the  United  Kingdom.     The  charter- 
party  provided  that  the  master  was  to  sign  bills 
of  lading  at  any  rate  of  freight  and  as  customary 
at  port  of  lading  without  prejudice  to  the  stipu- 
lation of  the  charteq)arty.     Th^re  was  also  a 
cesser  of  liability  clause.     A  cargo  was  shipped 
under  the  charterparty  at  Alexandria  by  and  on 
account  of  the  charterers,  and  a  bill  of  lading 
was  given  containing  an  exception,  which  was 
not  in  the  charteqmrty,  protecting  the  ship- 
owners from  liability  for  damage  arising  from 
any  act,  neglect  or  default  of  the  pilot,  master 
or  mariners.    The  cargo  wa^  lost  by  the  negli- 
gence of  the  master.    In  an  action  for  nondelivery 
of  the  cai*go,  the  jury  found  that  there  was  no 
special  custom  at  Alexandria  with  regard  to  the 
form  of  bill  of  lading  in  use  there  : — Held,  that, 
whether  such  finding  were  right  or  wrong,  the 
terms  of  the  charterparty  did  not  authorise  the 
giving  of  a  bill  of  lading  containing  the  before- 
mentioned  exception  ;  and  that,  even  if  they  did, 
in  the  absence  of  express  provision  to  the  con- 
trary,   as    between    the    shipo^niers  and    the 
charterers    only    the    charterparty    could    be 
regarded  as  constituting  the  contract,  and  the 
bill  of  lading  must  be  looked  on  as  a  mere 
receipt  for  the  goods  ;  and  consequently  that 
the  defendants   were  liable  for  nondelivery  of 
the  cargo.     Rodocanarhi  v.  Milhurn^  56  L.  J., 
Q.  B.  202  ;  18  Q.   B.  D.  67 ;  66  L.  T.  594 ;  35 
W.  R.  241  ;  6  Asp.  M.  C.  100— C.  A. 

Xesding  with  Bill  of  Lading.]— The  excepted 
perils  mentioned  in  the  charteqjarty  were  more 
numerous  than  those  in  the  bill  of  lading: — 
Held,  that,  under  the  circumstances,  both  instru- 
ments together  contained  the  contract.  The 
San  Roman,  41  L.  J.,  Adm.  72 ;  L.  R.  3  A.  &  E. 
.583 :  26  L.  T.  948.  Affirmed,  42  L.  J.,  Adm.  46; 
L.  R.  5  P.  C.  301 ;  21 W.  R.  393;  1  Asp.  M.  C.  608. 

A  vessel  was  chartered  to  carry  a  cargo  of 
coals  from  Cardiff  to  Rouen.  The  charteiparty 
provided  that  the  liability  of  the  charterers 
should  cease  **  when  the  ship  is  loaded  and  ad- 
vance of  freight  with  demurrage  at  Cardiff  paid. 
Ship  to  have  a  lien  on  cargo  for  freight,  dead 
freight  and  demurrage."  The  bill  of  lading 
contained  no  restriction  on  the  liability  of  the 
charterers.  In  an  action  for  balance  of  freight : 
— Held,  that  the  charterparty  and  bill  of  lading 
must  be  read  together,  and  construed  according 
to  the  plain  meaning  on  the  face  of  them,  and 
that  the  charterer's  liability  ceased  on  perform- 
ance of  the  conditions  in  the  charterparty. 
Barwich  v.  Bumyeat,  36  L.  T.  250 ;  25  W.  R. 
395  ;  3  Asp.  M.  C.  376.  See  also  OuUichsen  v. 
Stewartf  post,  col.  449. 


With  Lotton.] — A  charterparty  was  ex- 
plained and  constmed  by  letters  for  the  purpose 
of  fixing  the  liability  under  it  u()on  persons 
signing  the  charterparty  **  for  o^Tiers."  Adam» 
V.  HaM,  37  L.  T.  70  ;  3  Asp.  M.  C.  1. 

Oenoral  Ship — Inquiry  by  Shipper  as  to  Char- 
terparty.] —  When  a  vessel  about  to  sail  is 
advertised  as  a  general  ship,  an  intending  shipper 
is  not  bound  to  inquire  as  to  the  existence  of 
any  charterparty.  Peek  v.  Largen.  40  L.  J., 
Ch.  763:  L.  R.  12  Eq.  378;  25  L.  T.  580;  19 
W.  R.  1045 ;  1  Asp.  M.  C.  163. 

A  Norwegian  vessel  was  advertised  as  a  general 
ship  by  C.  k,  Co.,  an  English  firm,  described  in 
the  advertisement  as  brokers.  The  plaintiffis 
entered  into  an  agreement  with  C.  k  Co.  for  the 
carriage  of  certain  goods  at  a  stipulated  rate  of 
freight,  and  placed  the  goods  on  board  before 
they  had  notice  of  any  charterparty  affecting 
the  ship.  It  was  afterwards  proved  that  C.  &  Co. 
were  charterers  of  the  vessel  under  a  charter- 
party,  which  provided  that  the  owner  should 
have  a  lien  for  freight,  dead  freight  and  demur- 
rage.  The  captain  refused  to  sign  biUs  of 
lading,  except  subject  to  the  charterparty,  or  to 
return  the  goods  to  the  plaintiffs  : — Held,  that 
the  owners  of  the  ship  were  not  entitled  to 
retain  the  goods  in  satisfaction  of  their  claims 
under  the  charterparty,  ami  that  the  plaintiffs 
were  entitled  to  have  the  goods  delivered  to 
them  free  from  any  claim  by  the  shipowners. 
lb. 

Sub -Charter — ^Votiee  to  Shipper.] — A  shipper, 
who  has  loaded  on  the  terms  of  a  sub-charter,  is 
not  affected  by  notice  of  a  stipulation  in  the 
original  charterparty  that  the  owner  is  to  have 
**a  lien  on  the  cargo  for  arrears  of  hire."  He 
has  a  right  to  have  bills  of  lading  signed  on  the 
terms  of  the  sub-charter.  ThurtU  Sulphur  and 
Copper  Mining  Co.  v.  C\dl\fwd,  22  W.  R.  46. 

Bill  of  Lcding— Votiee  to  Shipper.]— The 
goods  of  a  shipper  in  a  general  ship  are  not 
affected  by  a  clause  in  a  charterparty  of  which 
he  has  no  notice  or  knowledge,  giving  the  ship- 
owner a  lien  on  all  cargo  and  freight  for  arrears 
of  hire  due  under  the  charterparty.  The  Storno- 
way,  51  L.  J.,  Adm.  27  ;  46  L.  T.  773 ;  4  Asp. 
M.  C.  529. 

Captain  to  be  Agent  of  Charterers — ^Liability  of 
Ownen  for  Captain'i  Aeti.l — ^Where  a  charter- 
party  contains  a  provision  tnat  the  captain  shall 
be  the  agent  and  servant  of  the  charterers  for  all 
purposes,  and  shall  sign  bills  of  lading  only  as 
their  agent,  the  liability  of  the  owners  to  third 
parties  in  respect  of  his  acts  depends  upon 
whether  he  was  in  fact  their  servant  or  the 
charterers'  only  ;  and  upon  that  question  the 
charterparty  is  not  conclusive  : — Held,  in  such  a 
case,  that  the  captain  was  the  servant  of  the 
owners,  who  were  therefore  liable  upon  bills  of 
lading  signed  by  him.  Schribler  v.  Fumeu 
([1893]  A.  C.8)and  ColHnv.Kewberry(S  B.&C. 
166)  distinguished.  Manchester  Trust  Co,  y. 
Turner,  or  Fumess,  64  L.  J.,  Q.  B.  766 ;  [1895] 
2  Q.  B.  539  ;  14  R.  739  ;  73  L.  T.  110  ;  44  W.  R. 
178  ;  8  Asp.  M.  C.  57— C.  A. 

Ineorporation  of  Colliery  Chimrantee- Demur- 
rage,  fto.] — See  Monsen  v.  Macfarlane,  XIV. 
Demubbaoe,  infra,  ool.  466. 
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IiMoiiiiftenoj  between  Ghartarpartj  and  Bill 
of  Lading.] — See  Htnutton  v.  Sansinena^  and 
other  cases,  coL  309,  infra. 

Inoerporation  in  Bill  of  Lading— ProTifiont 
ai  to  Lien  on  Cargo  for  Freight] — See  Gardner 
y.  Trenchman^  and  cases,  infi«,  coL  i81. 

Adyaneei  to  Xae ter  at  Port  of  Loading— Loii 
of  Ship— Preight  adyaneed — Dednotioni  trvm. 
Freight.]— See  The  Ited  Sea,  [1896]  P.  20  ;  B. 
Marine  Insurance  ;  IX.  Losses  (5). 

Bill  of  Lading  varying  ftom  Charterparty  — 
Parol  Proof.] — Bj  charterparty  a  ship  was  to 
carry  cement  from  London  to  Abenleen  and 
Cruden,  a  port  north  of  Aberdeen,  delivering 
100  tons  at  Aberdeen  and  the  rest  at  Cruden,  the 
freight  for  the  latter  being  higher  than  for  the 
Aberdeen  portion.  In  the  bill  of  lading  the 
order  of  the  ports  was  reversed.  In  an  action 
for  freight : — Held,  that  parol  evidence  was 
admissible  that  the  bill  of  lading  was  varied 
from  the  charterparty  with  consent  of  the  con- 
signees* agent,  and  that  the  master  had  complied 
with  the  contract  by  going  to  Cruden  first  and 
tendering  delivery  there.  Davidson  v.  Bisset, 
6  Ct.  of  Sess.  Cas.  (4th  ser.)  706. 

'<Port  Chargei'*— Light  Dnei— BeTiation.] 
— Upon  a  voyage  from  South  American  ports 
to  Leith  the  charterers  of  a  ship  exercised 
an  option,  reserved  to  them  upon  payment  of 
port  charges,  of  discharging  part  of  their  cargo 
at  Deptford.  In  consequence  of  the  ship  enter- 
ing the  port  of  London  the  whole  of  the  light 
dues  up  to  and  including  Leith  became  payable. 
But  for  this  deviation  the  light  dues  would  have 
been  payable  at  Leith  by  the  shipowners.  To 
avoid  detention  in  the  port  of  London  the 
charterers  paid  all  the  light  dues  demanded,  but 
claimed  to  set  them  off  against  balance  of 
freight,  upon  the  ground  that  they  were  not  port 
charges ; — Held,  that  the  light  dues  were  port 
charges,  payable  by  the  charterers  in  the  terms 
of  the  charterparty.  yewman  v.  Lamport,  65 
L.  J.,  Q.  B.  102  ;  [1896]  1  Q.  B.  20  ;  73  L.  T.  475 ; 
8  Asp.  M.  C.  76. 

Towage— Belay— Extent  of  Beyiation  Autho- 
rised.]— A  general  clause  giving  a  bteamer 
"  liberty  to  tow  and  be  towetl  and  assist  vessels 
in  all  situations,*'  must  be  construed  as  limited 
to  deviations  which  do  not  frustrate  the  object 
of  the  contract.  Potter  v.  Burrell,  infra,  col.  264. 

Joint  Acoonnt — Partnerihip.]— A  clause  in  a 
charterparty,  that  *'  any  protit  or  loss  on  the 
charter  shall  be  equally  divided  between  owners 
and  charterers,"  does  not  create  a  partnership 
between  the  owners  and  charterers  so  as  to 
deprive  the  former  of  their  right  of  action  against 
the  latter  for  demurrage.    1  b. 

Consigneei  to  take  Cargo  **from  alongeide 
Ship**— Cnitom— Lighten. J— A  custom  in  the 
wood  trade  in  the  port  of  Lomlon  which  imposes 
an  obligation  on  a  shipowner  to  discharge  a  cargo 
of  long  lengths  of  timber  into  lighters,  is  not  in- 
consistent with  a  clause  in  a  charterparty  under 
which  the  cargo  is  to  be  taken  from  alongside 
the  ship  at  merchant's  risk  and  expense. 
Aktieselkab  Helios  v.  JSkman,  66  L.  J.,  Q.  B.  638  ; 
[1897]  2  a  B.  83 ;  76  L.  T.  537— C.  A. 


ii.  Law  Applieable, 


Lex  loei  eimtrset&t.] — Prim&  facie,  the  law 
of  the  place  where  a  contract  is  made  is  that 
which  the  parties  intended,  or  ought  to  be  pre- 
sumed to  have  adopted,  as  the  footing  upon 
which  they  dealt,  and  such  law  ought  to  prevail 
in  the  absence  of  circumstances  indicating  a 
different  intention  ;  but  a  contract  of  affreight- 
ment made  between  a  charterer  and  owners  of 
the  ship,  being  persons  of  different  nationali- 
ties, in  a  place  where  both  of  them  were 
foreigners,  to  be  performed  partly  there  by  the 
ship  breaking  ground  in  order  to  start  for  the 
port  of  lading,  a  place  where  both  parties  would 
also  have  been  foreignera ;  partly  at  the  latter 
port,  by  taking  the  cargo  on  board  ;  and  partly 
on  board  the  ship  at  sea,  subject  there  to  the 
laws  of  the  country  of  the  ship  ;  and  partly  by 
final  delivery  at  the  port  of  discharge— is  to  be 
construed  by  the  law  of  the  nation  of  the  ship. 
Llo^d  V.  Guibert,  6  B.  &  S.  100  ;  35  L.  J.,  Q.  B. 
74  ;  L.  R.  1  Q.  B.  115  ;  13  L.  T.  602.- Ex.  Ch. 

A  British  subject  at  a  Danish  West  India 
island  chartered  a  ship  belonging  to  French  sub- 
jects, for  a  voyage  from  St.  Mare,  in  Haiti,  to 
Havre,  London  or  Liverpool,  at  the  chartere-r's 
option,  he  knowing  that  the  ship  was  French. 
The  charterparty  was  entered  into  by  the  master, 
in  pursuance  of  his  general  authority  as  such, 
and  not  by  any  sp<K:ial  authority  from  the 
ownei-s.  The  charterer  shipped  a  cargo  at  St. 
Marc  for  Liveri)Ool.  On  her  voyage  the  ship 
sustained  damage  from  a  storm,  which  compelleii 
her  to  put  into  a  Portuguese  \yoTt.  There  the 
master  properly  borrowetl  money  upon  bottomry 
of  the  ship,  freight  and  cargo,  and  repairal  her, 
and  she  procectled  with  the  cargo,  and  arrived 
safely  at  Liverpool.  The  bondholder  proceeded 
in  the  court  of  admiralty  against  the  ship, 
freight  and  cargo,  which  being  insufficient  to 
satisfy  the  bond,  he  sued  the  owners  to  indem- 
nify him  for  the  deficiency.  They  abandoned 
the  ship  and  freight  in  such  a  manner  as,  by  ttic 
French  law,  abaolved  them  from  liability' : — 
Held,  that  the  charterer  was  not  entitled  to 
recover,  because  the  French  law,  as  being  that 
of  the  ship,  governed  t\  e  case.    lb. 

The  master  of  a  German  ship  while  at  Con- 
stantinople, by  a  charterparty,  partly  in  English 
and  partly  in  German,  and  enteretl  into  with 
Germans,  chartered  his  ship  to  take  a  cargo  from 
Taganrog  to  England,  Havre  or  Hamburg :  — 
Held,  that  the  contract  must  be  construed  accoixl- 
ing  to  German  law.  The  Exirrees,  41  L.  J.,  A  dm. 
79  ;  L.  R.  3  A.  &  E.  697  ;  26  L.  T.  956  ;  1  Asp. 
M.  C.  355. 

A  German  ship,  while  in  a  German  poit,  was 
chartered  by  a  charteqiarty  in  the  English  lan- 
guage by  English  charterers,  and  the  ports  of 
call  for  orders  and  of  final  delivery  of  caigo  were 
English.  On  a  question  of  delay  in  delivery  of 
cargo  : — Held,  that  the  contract  must  be  governed 
by  English  law.  The  San  Rom'in,  42  L.  J.,  Adm. 
46 ;  L.  R.  5  P.  C.  301  ;  21  W.  R.  393  ;  1  Asp. 
M.  C.  603— P.  C. 

Intention  of  Partiei.] — The  master  of  a  North 
German  ship  lying  at  Constantinople  entered 
into  a  charterparty  with  North  German  subjects 
there  resident,  to  carry  a  cargo  to  a  \yoTt  in  the 
United  Kingdom  or  on  the  Continent,  to  be 
delivered  to  English  consignees.  The  charter- 
party  and  the  bill  of  lading  given  under  it  were 
in  the  English  language,  and  it  was  stipulated 
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that  the  ship  shoulil  call  at  one  of  three  ports 
of  the  United  Kingdom  for  onlere.  The  ship 
<luly  called  at  Falmouth,  and  was  ordered  to 
proceed  to  an  English  port  to  discharge  : — Held, 
that  as  the  intention  of  the  parties  as  to  what 
law  should  govern  was  to  be  gathered  from  the 
circumstances  of  the  case,  and  as  the  giving  of 
the  orders  fixed  the  seat. of  the  contract  in 
England,  the  law  of  England  applied.  The 
Mlikelm  Srfimidt,  25   L.  T.  Ai ;    1   Asp.  M.  C. 

Law  of  the  Flag.] — A  claim  was  maile  by 
an  American  citizen  in  the  winding-up  of  a  British 
steimship  company  for  damages  for  the  loss  of 
his  cattle  arising  through  the  negligence  of  the 
master  and  crew.  The  ship  in  which  the  cattle 
Avere  carried  was  a  British  ship  trading  between 
Boston  and  Liverpool.  The  charterparty  con- 
tained express  stipulations  exempting  the  com- 
pany from  liability  caused  by  the  negligence  of 
the  master  and  crew.  The  cattle  were  ship{>ed 
at  Boston,  and  bills  of  lading  were  given  there, 
in  conformity  with  the  contract.  The  ship 
stranded  on  the  coast  of  North  Wales,  owing,  as 
was  atimitted,  to  the  negligence  of  the  master 
and  crew.  According  to  the  law  of  tiie  state 
of  Massachusetts,  as  at  present  ascertained,  the 
stipulations  exempting  the  owners  from  liability 
through  negligent  navigation  were  void  ;  but 
accortiing  to  English  law  such  stipulations  were 
good,  and  were  usually  inserted  in  English  bills 
of  lading.  The  question  was  whether  the  law  of 
the  flag  (that  is  to  say,  the  {)eriional  law  of  the 
shipowner)  or  the  lex  loci  contractQs  should 
govern  the  contract  of  affreightment : — Held,  on 
the  authority  of  Lfvyd  v.  Guihert  (1  L.  R.,  Q.  B. 
155),  that  the  stipulations  were  valid,  first  on  the 
general  ground  that  the  contract  was  governed 
by  the  law  of  the  flag ;  and,  secondly,  on  the 
particular  ground  that  from  the  special  provi- 
sions of  the  contract  itself  it  appeared  that  the 
parties  were  contracting  with  a  view  to  the  law 
of  England.  Mlstauri  Steamship  Co.^  Monroe  g 
Claim,  In  re,  58  L.  J.,  Ch.  721  ;  42  Ch.  D.  321  ; 
61  L.  T.  316  ;  37  W.  R.  696— C.  A. 

Freight— Sale  of  Part  of  Cargo  at  Port  of 
Biatreu.] — By  a  charterimrty,  in  usual  English 
form,  matle  in  London  between  the  agents  of  the 
(vcrman  owner  of  a  German  vessel  and  the  defen- 
dants, who  carried  on  business  in  England,  the 
vessel  was  chartered  to  the  defendants  to  load  a 
cargo  of  rice  at  Bassein  and  deliver  the  same  as 
ordered,  at  a  port  in  the  United  Kingilom  or  on 
the  continent  between  Havre  and  Hamburg,  the 
freight  to  be  paid  on  right  delivery  of  the  cargo. 
On  the  voyage  the  vessel  encountered  l^d 
■weather  and  had  to  put  into  a  port  of  distress. 
A  c^uantity  of  the  rice  was  found  to  be  so  much 
damaged  by  sea  water  that  it  could  not  be 
carried  on,  and  was  condemned  and  sold.  In 
an  action  by  the  shipowner  to  recover  freight  in 
respect  of  the  rice  so  sold,  the  plaintiff  contended 
that  the  charterparty  was  governed  by  the  law 
of  the  flag,  and  that,  under  Cierman  law,  full 
freight  was  payable  in  res|)ect  of  the  rice  justifi- 
ably sold  at  the  port  of  distress : — Held,  that 
under  the  circumstances,  the  contract  was  an 
English  contract,  to  be  construed  according  to 
English  law ;  and  that,  therefore,  no  freight 
was  payable  in  respect  of  the  rice  sold  at  the 
port  of  distress.  Ine  Indy^trie,  63  L.  J.,  Adm. 
Si  ;  [1864]  P.  58 ;  6  R.  681 ;  70  L.  T.  791 ;  42 
W.  B.  280  ;  7  Asp.  M.  C.  457— C.  A. 


Cnitom  —  Admiiiibility  of  Eridenoe.]  —  See 

infra,   vii,  Evidknce  to    Explain — e.  Con- 
ditions AND  Warranties. 

Bale  of  Cargo  by  Xaiter— What  Law  appU- 
eable.] — See  The  Aufjwtt,  post,  col.  525. 

iii.  Proceeding  to  a  Port,  or  as  near  as  the  Ship 

ran  safely  get. 

InsnAeieiit  Water  in  Book— Bight  of  Char- 
teren  to  order  Ship  to  wait  for  Sprixig  Tide.] 
— A  cliarterparty  made  between  English  ship- 
owners and  English  chatterers  provided  tliat 
the  ship  should  proceed  to  a  dock  in  an  English 
l>ort,  or  so  near  thereunto  as  she  might  safely 
get,  and  there  load  a  cargo  always  afloat  as 
and  where  ordered  by  charterers.  The  depth 
of  water  in  the  dock  was  such  that  the  ship 
could  only  load  a  full  cargo  always  afloat  during 
spring  tides.  The  ship  arrived  in  the  d(x:k  and 
was  ordered  by  the  charterers  to  a  berth,  to 
whicD  she  proceeded,  but  after  lavling  part  of 
the  cargo  Icrft  the  dt>ck,  because,  the  spring  tides 
being  over,  she  would  otherwise  have  taken  the 
ground,  and  demande<l  the  rest  of  the  cargo  at 
the  nearest  place  at  which  she  could  safely  load 
always  afloat : — Held  (A.  L.  Smith,  L.J..  dissen- 
tiente),  that  the  charterers  were  not  bound  to 
order  the  ship  to  a  berth  where  she  could  load 
immediately,  but  were  entitled  to  give  an  order 
for  a  berth  in  which  the  ship  could  load  always 
afloat  within  a  reasonable  time,  and  that,  as 
the  shipowners  must  be  taken  to  have  known 
the  ordinary  conditions  of  the  depth  of  water  in 
the  dock,  and  as  the  order  given  was  such  tlLit 
it  might  have  been  obeyed  at  the  next  spring 
tides,  it  was  a  reasonable  order,  which  the 
charterers  were  entitled  to  give.  Carlton  Steant' 
ship  Co.\.  Castle  Mail  Parkets  Co.,  66  L.  J..  Q.  B. 
8iy  ;  [1897]  2  Q.  B.  485  ;  77  L.  T.  832  ;  46  W.  R. 
68— C.  A. 

*  *  And  There  load  a  fbll  Cargo.  **  ]  —A  sti  pulat  ion 
that  a  ship  shall  proceed  to  a  ceitain  place,  or  as 
near  thereto  as  she  can  safely  get,  and  there  load 
a  full  cargo,  means  such  a  place  to  which  she  can 
safely  get,  and  from  which,  when  loaded,  she  can 
safelv  get  away.  Shield  v.  M'Ukins,  5  Ex.  304  j 
19LIj.,  Ex.238. 

Ship  nnable  to  lie  Afloat  without  being 
lightened.] — Where  a  vessel  is  chartered  to  pro- 
ceed with  cargo  to  a  "  safe  ix)rt  ...  as  ordered, 
or  as  near  thereunto  as  she  can  safely  get,  and 
always  lie  and  discharge  afloat,"  the  master  is 
not  bound  to  discharge  at  a  port  where  she  can- 
not, by  reason  of  her  draught  of  water,  **  always 
lie  and  discharge  afloat "  without  being  lightenetl, 
even  if  she  can  be  lightened  with  reasonable 
dispatch  and  safety  in  the  immediate  vicinity  of 
the  j)ort  or  in  the  port  itself.  A  vessel  was 
chartered  to  proceed  with  a  cargo  of  grain  from 
Baltimore  to  Falmouth  for  orders,  "  thence  to  a 
safe  port  in  the  United  Kingdom  as  ordered,  or 
as  near  thereunto  as  she  could  safely  get,  and 
always  lie  and  discharge  afloat."  The  vessel  was 
ordered  to  Lowestoft.  Her  draught  of  water, 
when  loaded,  was  such  that  she  conid  not  lie 
afloat  in  Lowestoft  harbour  without  discharging 
a  portion  of  her  cargo,  but  the  discharge  of  cargo 
might  have  been  carried  on  with  reasonable  safet  v 
in  Lowestoft  roads.  The  consignee  offered  at 
his  own  ex()ense  to  lighten  the  vessel  in  the 
roads,  but  the    master  refused  to  proceed  to 
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Lowestoft  to  discharge,  and  went  to  Harwich 
as  the  nearest  safe  port,  and  there  discharged 
the  cargo  : — Held,  that  the  consignee  could  not 
recover  damages  against  the  shipowner  for  the 
refusal  of  the  master  to  dischai'ge  at  Lowestoft. 
The  AlJiamhra,  50  L.  J..  Adm.  36  ;  6  P.  D.  68  ; 
43  L.  T.  636  ;  29  W.  R.  655  ;  4  Asp.  M.  C.  410  ; 
— C.A. 

To  lail  to  London,  Surrey  Commercial  Bocki.] 

— ^A  charterparty  for  a  ship  to  sail  to  "  London, 
Surrey  Commercial  Docks"  is  not  satisfied  by 
the  ship  arriving  at  the  gate  of  the  docks,  but 
not  entering  intx)  the  docks.  Dahl  v.  Dankin 
or  ^'els(m,  50  L.  J.,  Ch.  411  ;  6  App.  Cas.  38  ;  44 
L.  T.  381  ;  29  W.  R.  543 ;  4  Asp.  M.  C.  392— 
H.  L.  (E.) 

Charterer'i  Dntlei  ai  to  leonring  a  Biioharging 
Bortb.] — There  is  no  established  custom  in  the 
port  of  London  by  which  the  charterer  of  a 
timber-loaded  ship  is  bound  to  secure  for  the 
vessel,  on  its  arrival  in  the  river,  and  in  close 
contiguity  to  the  docks  named,  the  authority  to 
enter  into  the  docks.  The  chartei-party  was  to 
"  London,  Surrey  Commercial  Docks,  or  as  near 
thereto  as  she  may  safely  get,  and  lie  always 
afloat."  As  the  docks  were  full  the  ship  could 
not  be  given  a  discharging  berth,  and  the  dock 
manager  therefore  refused  it  entrance  into  the 
docks.  Both  parties  having  named  these  docks 
in  the  charterparty,  this  refusal  of  the  dock 
authorities  was  held  not  to  be  the  fault  of  either 
party.  The  cause  of  the  delay  as  to  being 
admitted  into  the  docks  was  immaterial ;  the 
length  of  the  delay  was  material.  The  charterer 
would  not  name  any  other  dock  to  which  the 
ship  might  be  taken.  The  ship*s  master  there- 
fore took  it  to  the  Deptford  buoys  (the  nearest 
place  to  the  Surrey  Commercial  Docks  where  it 
could  lie  in  safety  afloat),  and  there  discharged 
the  cargo  by  lighters,  carrying  the  timber  into 
the  Surrey  Commercial  Docks,  where  it  was 
af  terwanls  sorted  and  put  in  order  on  the  wharf  : 
— Held,  that,  under  the  circumstances  existing 
in  this  case,  the  delay  in  discharging  the  cargo 
was  to  be  attributed  to  the  charterer,  who  there- 
fore became  liable  to  demurrage,  and  to  the 
charges  for  unloading.    lb. 

'*  8o  near  thereto  ai  She  may  safely  get  at 
all  Times  of  Tide  and  always  Afloat/'] — A  ship 
was  chartered  to  unload  at  S.  or  "  as  near  thereto 
as  she  might  safely  get  at  all  times  of  tide  and 
always  afloat,"  and  for  delay  in  unloading  the 
charterers  were  to  pay  demurrage.  The  state  of 
the  tide  prevented  the  ship  from  reaching  S.  for 
four  days  after  she  arrived  at  the  nearest  point 
where  she  was  able  to  float : — Held,  that,  accord- 
ing to  the  terms  of  the  charterparty,  this  was  a 
suflicient  arrival  of  the  ship  at  S.  to  found  a 
claim  for  demurrage.  Horsley  v.  Prire^  62  L.  J., 
Q.  B.  603  ;  11  Q.  B.  D.  244  ;  49  L.  T.  101 ;  31 
W.  R.  786 ;  5  Asp.  M.  C.  106. 

"  If  snAeient  Water."]— A  condition  in 

a  charterparty  that  the  ship  shall  *'  discharge 
in  a  dock  as  ordered  on  arriving,  if  suflicient 
water,  or  so  near  thereunto  as  she  may  safely 
get,  always  afloat,"  means  that  she  is  to  dis- 
charge in  the  dock  ordered,  if  there  is  sufficient 
water  at  the  time  of  giving  the  order.  Allen  v. 
CultaH,  52  L.  J.,  Q.  B.  686  :  11  Q.  B.  D.  782  ;  48 
L.  T.  944  ;  31  W.  R.  841  ;  5  Asp.  M.  C.  104. 


Expenses  of  Lightering  to  Plaee  of  Bisoharge.] 

— By  the  terms  of  a  charterparty  the  ship  was  to 
take  in  a  full  cargo  at  Bombay,  and  proceed 
therewith  to  a  safe  port  on  the  continent  between 
Havre  and  Hamburg  as  ordered,  "  or  so  near 
thereto  as  she  might  safely  get."  The  cargo  was 
to  be  brought  to  and  taken  from  alongside  at 
merchant's  risk  and  expense.  The  ship  was 
ordered  by  the  charterers  to  Koogerpolder,  in 
Holland.  Koogerpolder  is  some  distance  up  a 
canal,  and  the  vessel  with  her  full  cargo  on  board 
drew  too  much  water  to  proceed  up  the  canal. 
No  arrangements  had  been  made  by  the  char- 
terers or  consignees  for  taking  delivery  of  any 
part  of  the  cargo  at  the  mouth  of  the  canal.  The 
portion  of  the  cargo  that  required  to  be  unloaded 
in  order  to  enable  the  vessel  to  enter  the  canal 
was  at  least  a  third.  The  question  arising  under 
these  circumstances  between  the  shipowners  and 
the  charterers  was  which  of  them  ought  to  bear 
the  expenses  of  lightering  the  cargo  from  the 
mouth  of  the  canal  to  Koogerpolder: — Held,  that, 
under  the  circumstances,  the  voyage  under  the 
charterparty  ended  at  the  mouth  of  the  canal, 
and  that  consequently  the  charterers  ought  to 
bear  the  above-mentioned  expenses.  Meaning: 
of  the  words  "  as  near  thereto  as  she  may  get " 
discussed.  Capper  v.  Wallace,  49  L.  J.,  Q.  B. 
350  ;  5  Q.  B.  D.  163 ;  42  L.  T.  130  ;  28  W.  R. 
424  ;  4  Asp.  M.  C.  223. 

Bannbe  Bar.] — The  defendant  agreed  by  a 
charterparty  that  the  ship  should  proceed  to 
Qalatz,  or  as  near  thereto  as  she  could  safely  get, 
and  there  load  a  cargo,  the  act  of  God,  &c.,  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation  during  the  voyage  excepted. 
The  ship  arrived  on  the  5th  November  off  the 
mouth  of  the  Danube.  At  that  time,  and  until 
the  7th  January  following,  the  water  was  un- 
usually low  on  the  bar  and  the  ship  was  unable 
to  cross.  On  the  11th  December  she  was  obliged 
by  stress  of  weather  to  go  to  Odessa,  as  the 
nearest  safe  port,  where  she  afterwards  took  in 
a  cargo  and  sailed  for  England.  On  and  after 
the  7th  January  there  was  suflicient  water  in  the 
\yoTt  for  the  ship  to  have  crossed  and  to  have 
gone  up  to  Galatz,  and  there  shipped  a  cargo : — 
Held,  that  there  was  a  breach  of  the  charter- 
party,  and  that  the  defendant  was  not  justified 
in  putting  an  end  to  the  contract  by  any  of 
the  excepted  causes.  SchUixzi  v.  JDerry^  4 
El.  &  Bl.  873  ;  24  L.  J.,  Q.  B.  193  ;  1  Jur.  (N.8.) 
795  ;  3  W.  R.  374. 

Part  Cargo  unloaded  to  cross  Bar — ^Xicpense 
of  reloading— Bnty  of  Ship  to  reload.] — ^A  ship 
under  charter  to  sail  to  a  named  port,  or  as  near 
thereto  as  she  could  safely  get,  amd  to  load  as 
much  cargo  as  she  could  reasonably  and  con- 
veniently ship  and  stow,  went  over  the  bar  of 
the  port  and  took  in  a  full  cargo  of  hams  and 
cattle,  for  which  the  master  signed  bills  of  lading. 
She  sailed  and  grounded  on  the  inner  bar,  and 
part  of  the  cargo  had  to  be  lightened,  the  master 
offering  to  take  that  part  of  the  eargo  on  board 
again  after  passing  the  outer  bar,  at  the  shipper's 
risk.  The  shipper's  agent  refused  to  put  the 
cargo  on  board  again  on  these  terms,  and  the 
ship  sailed  with  so  much  of  the  cargo  as  was 
left  on  board :— Held,  that  the  shipowner  was 
entitled  neither  to  freight  nor  to  damages  for 
refusing  to  reship  the  cargo  lightened,  for  that 
the  master  having  signed  bills  of  lading  for  the 
whole  cargo,  though  not  bound  to  go  within  the 
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bar,  was  bonnd  to  cany  to  its  destination  the 
whole  cargo  signed  for.  General  Steam  Kavi^a- 
tion  Of.  T.  Slipper,  11  C.  B.  (N.8.)  493  ;  31  L.  J., 
C.  P.  lao  ;  8  Jur.  (N.S.)  821 ;  5  L.  T.  641  ;  10 
W.  R.  311. 

Olaigow — Cottom  to  lighten  at  the  Tail  of 
the  B9aik.]—See  IfUUtrom  v.  Gibson,  infra,  XIV. 
Demurrage,  col.  476. 


and  DiBoharging— Bnlei  of  Port.] 
— See  XIV.  Demurrage  ;  XV.  Cargo. 

Safe  Port— What  if.] — See  Reynolds  y.  Tom- 
ItMSon,  infra,  col.  253. 

iv.  Fnfst  Preventing  Loading. 

(hutomary  Manner  of  Loading.]  —  By  the 
t^rms  of  the  charterparty  the  ship  was  to  proceed 
to  the  port  of  loading  and  there  load  a  cargo  of 
iron  in  the  customary  maimer  from  the  agents 
of  the  freighters.  Cargo  to  be  supplied  as  fast 
as  steamer  can  receive.  Time  to  commence  from 
the  vessel  being  ready  to  load,  and  ten  days  on 
ilemurrage  over  and  above  the  said  lay  days  at 
40/.  per  day.  ("  Except  in  case  of  hands  strik- 
ing work,  or  frosts  or  floods,  or  any  other 
unavoidable  accidents  preventing  the  loading; 
in  vv-hich  case  owners  to  Lave  the  option  of 
employing  the  steamer  in  some  short-voyage 
trade  until  receipt  of  written  notice  from 
charterers  that  they  are  reaily  to  resume  employ- 
ment without  delay  to  the  ship.")  On  the  ship's 
arrival  the  loading  was  commenced,  but  shortly 
afterwanls  was  wholly  stopped  for  five  tiays 
through  frost : — Held,  that  the  exception  in  the 
charterparty  as  to  frost  did  not  relieve  the 
charterers  from  liability  for  demurrage,  inas- 
much as  the  detention  of  the  cargo  by  ice 
occurred  in  the  canals  before  the  cargo  reached  | 
the  dock  where  the  vessel  was  lying.  Grant  v. 
Corerdale,  53  L.  J.,  Q.  B.  462  ;  9  App.  Cas.  470  ; 
51  L.  T.  472  ;  32  W.  R.  831  ;  5  Asp.  M.  C.  353— 
H.  L. 

By  the  terms  of  the  charterparty  the  ship 
was  to  proceed  to  Cardiff,  East  Bute  Bock,  and 
there  load  in  the  customary  manner  from  the 
agents  of  the  freighters  a  cargo  of  rail  iron ;  the 
cargo  to  be  loaded  as  fast  as  steamer  could  take 
on  board  and  stow  within  the  customary  working 
hours  of  the  ]X)rt,  commeociniBr  when  steamer 
was  in  berth  and  ready  to  load  ;  and  if  longer 
detained  merchants  to  pay  steamer  30Z.  per  day 
demurrage.  "  Detention  by  frost,  floods,  &c'., 
not  to  be  reckoned  as  lay  days."  The  8hiix>wner, 
when  the  charterparty  was  made,  tlid  not  know 
who  were  the  freightere'  agents  at  Cardiff. 
There  were  about  six  shippers  of  rail  iron  there, 
all  of  them  (with  the  excei)tion  of  the  freighters' 
agents)  having  wharves  in  the  West  or  East 
Bute  Dock.  The  agents'  wharf  was  at  a  distance 
from  the  docks  upon  a  canal  communicating 
with  the  West  Bute  Dock,  and  their  rail  iron  was 
loaded  on  ships  berthed  in  the  East  Bute  Dock 
by  means  of  lighters  passing  down  this  canal 
through  the  West  Bute  Dock,  and  from  thence 
down  a  smaller  canal  connecting  the  two  docks. 
The  other  shippers  loaded  in  the  East  Bute  Dock, 
either  from  the  quay  or  by  lighters  coming  along- 
side the  ship  from  the  wharves  in  the  East  Bute 
Dock,  or  by  lighters  from  the  West  Bute  Dock, 
passing  down  the  connecting  canal.  The  ship, 
on  arrival,  was  berthed  in  the  East  Bute  Dock, 
and  the   loading  was    commenced,  but   shortly 


afterwards  was  stopped  for  sixteen  days  by  frost, 
which  covered  the  canal  from  the  agents'  wharf 
to  the  West  Bute  Dock  with  ice  and  prevented 
the  passage  of  the  lighters,  though  the  water  in 
the  docks  was  not  frozen  : — Held,  that  the 
exception  in  the  charterparty  with  respect  to 
detention  by  frost  did  not  apply  to  relieve  the 
freighters  from  liability  to  demurrage.  Kay  v. 
Field,  52  L.  J.,  Q.  B.  17 ;  10  Q.  B.  D.  241  ;  47 
L.  T.  423  ;  31  W.  R.  332  ;  4  Asp.  M.  C.  588— C.  A. 

A.  by  charterparty  engaged  to  load  on  boanl 
B.'s  ships  a  cargo  of  coals  "  with  due  despatch." 
The  goods  had  to  be  brought  by  A.  along  a  canal 
to  the  dock,  and  frost  prevented  the  completion 
of  the  loading : — Held,  that  A.  was  responsible 
for  the  delay  consequent  thereon.  Ktaron  v. 
Pearson,  7  H.  &  N.  386  ;  31  L.  J.,  Ex.  1  ;  10 
W.  R.  12. 

The  exception  in  a  charterparty  whereby  a 
certain  number  of  laying  days  is  allowed  to  the 
charterer,  detention  by  ice  is  not  to  be  reckonetl 
as  such,  applies  where  the  ice  not  only  renders 
access  to  the  ship  impracticable  in  the  port 
itself,  but  blocks  up  a  river  by  means  of  which 
alone  the  intended  cargo  can  be  conveyed  to  the 
port.  Hudson  v.  Edc,  8  B.  &  8.  640 ;  37  L.  J., 
Q.  B.  166  ;  L.  R.  3  Q.  B.  412  ;  18  L.  T.  764  ;  16 
W.  R.  940— Ex.  Ch.  >ee  White' \,  Steamship 
Winchester  Co.,  infra,  coL  265. 

**Aoeident"~8nowatorm.]  ~  A  charterer 
agreed  to  load  a  ship  with  coal  in  regular  and 
customary  turn,  "  except  in  case  of  riots,  strikes, 
or  any  other  accidents  beyond  his  control,** 
which  might  prevent  or  delay  her  loading.  To 
an  action  for  breach  of  the  above  covenant  in 
the  charterparty,  he  pleaded  that  he  was  pre- 
vented loading  the  vessel  by  a  snowstorm,  which 
rendered  it  impossible  to  bring  the  cargo  to  the 
agreed  place  of  shipment : — Held,  that  the  snow- 
storm was  not  such  an  accident.  Fenwick  v. 
Srhmalz,  37  L.  J.,  C.  P.  78  ;  L.  R.  3  C.  P.  313  ; 
18L.T.27;  16W.R.481. 

And  see  6,  Liability  of  Charterer  or 
Agent,  infra. 

V.  Sailing. 

Final  Sailing.]— The  term  ''final  sailing"  of 
a  vessel  from  the  port  of  loading,  stated  in  a 
charterparty  as  the  period  for  payment  of 
freight,  or  part  of  it,  means  the  final  departure 
from  the  port,  and  being  at  sea  ready  to  proceed 
on  her  voyage,  and  not  merely  having  the 
clearances  on  board,  and  being  ready  to  sail. 
Roelandts  v.  Harrison,  9  Ex.  444  ;  2  C.  L.  R. 
995  ;  23  L.  J.,  Ex.  169. 

In  determining  a  point  at  which  a  vessel  has 
"finally  sailed,"  the  circumstances  of  the  par- 
ticular port  of  loading  must  be  considered  ;  and 
where  the  vessel  was  wrecked  after  having  her 
clearances  on  board,  and  had  left  the  dock  gates, 
and  had  reached  a  ship  canal  between  high  and 
low  water,  where  she  was  subject  to  certain 
regulations  under  a  local  act,  and  where  she  was 
liable  to  be  stopped  by  the  harbour-master : — 
Held,  that  she  had  not  finally  sailed  within  the 
meaning  of  the  charterparty.    lb. 

Extent  of  Port.] — By  the  terms  of  a  charter- 
party  the  owners  were  entitled  to  an  advance  of 
one-third  of  the  freight  within  eight  days  "  from 
final  sailing  of  the  vessel  from  her  last  port  in 
United  Kingdom."  The  vessel  was  loaded  at 
Penarth  Dock,  and  was  tow^ed  by  a  steam -tug 
seven  or  eight   miles,  bringing  her  out   about 
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three  miles  into  the  Bristol  Channel.  She  there 
cast  anchor,  as  the  weather  was  threatening. 
Whilst  she  was  lying  at  anchor  a  storm  broke  her 
cables,  and  she  ultimately  ran  ashore  on  Penarth 
beach,  and  tlie  cargo  was  spoiled.  The  vessel 
had  never  been  beyond  the  limits  of  the  port  of 
Canliff  as  defined  for  fiscal  purposes,  bat  she  had 
left  what,  for  commercial  purposes,  is  considered 
the  port,  and  had  been  out  at  sea.  She  went 
ashore  within  tlie  limits  of  the  port  in  its  com- 
mercial sense.  The  owners  sued  for  one-third  of 
the  fi'eight,  and  the  charterers  resisted  the  claim 
on  the  ground  that  the  vessel  had  never  sailed 
from  her  last  port  in  the  United  Kingdom  : — 
Held,  that  the  wonl  "port'*  must  be  taken  in 
Its  ordinary  commercial  sense,  and  that  as  the 
Tesscl  had  got  out  to  sea  without  any  intention  i 
of  returning,  she  must  be  taken  to  have  finally 
sailed  from  her  last  port,  that  her  being  driven 
back  into  it  by  the  weather  made  no  difference, 
and  that  the  one-third  of  the  freight  was  pay- 
able. Pfiee  V.  Livingstone^  58  L.  J.,  Q.  B.  118  ;  9 
Q.  B.  D.  679 ;  47  L.  T.  629 ;  6  Asp.  M.  C.  13— C.  A. 

At  the  time  a  loss  hapi)ened  the  ship  had  left 
the  harbour,  but  her  crew  was  not  complete,  the 
master  and  mate  were  not  on  board,  her  shrouds 
and  cables  were  not  in  proper  conditioti,  and  the 
bills  of  lading  were  not  signed  ;  ihe  intention 
was  that  she  should  remain  at  anchor  in  the 
roadstead  until  the  preparations  for  her  voy»^ge 
were  complete  : — Held,  that  she  had  not  sailed 
within  the  meaning  of  the  charterparty.  Thomp' 
jum  V.  Gille»py.  5  El.  &  Bl.  209  :  24  L.  J.,  Q.  B. 
340  ;  1  Jur.  (N.s.)  779;  3  W.  R.50.5. 

A  vessel  being  loaded  and  in  a  fit  state  for 
sailing,  bat  the  clearances  not  being  completed, 
nor  the  bills  of  lading  signed,  left  the  harbour 
with  the  captain  on  boanl.  She  crossed  the  bar, 
and  the  captain  returned  to  land  in  oi-der  to  get 
the  papei-s  completed  and  sign  the  bills  of  huling. 
The  vessel  stood  off  and  on  waiting  for  the 
captain  ;  but  it  being  found  that  she  had  been 
injured,  she  retumetl  into  harbour  to  repair  and 
did  not  afterwards  sail : — Held,  that  the  vessel 
had  not  sailed.  Ifttdjton  v.  BilUtfi,  6  El.  &  Bl. 
565  ;  26  L.  J.,  Q.  B.  27  ;  2  Jur.  (N.S.)  784. 

Hire  of  Tug — Commenoement  of  Hiring.] — 

A  tag  was  hired  for  salvage  puriJO*es  ''from  the 
8th  of  September,  at  which  date  the  vessel  is  to 
be  at  the  disposal  of  the  charterer  at  Greenock." 
The  tug,  which  might  have  left  before,  did  not 
sail  from  Greenock  until  2.H0  p.m.  on  the  8th 
September,  and  the  hirer  lost  the  benefit  of  his 
salvage  contract:  —  Held,  that  the  tug  owner 
was  liable,  as  the  tug  should  have  sailed  earlier. 
Mackenzie  v.  Llddell^  10  Ct,  of  Sess.  Cas.  (4th 
ser.)  705. 

vi.  Other  Frorisiomt. 

Commiiiion  —  Inwardi  and  Outwards.]  — 
By  a  charterparty,  a  ship  was  to  proceed  with 
a  cargo  from  Glasgow  to  San  Francisco,  where 
she  was  to  be  ''consignetl  to  the  charterers' 
agents,  inwards  and  outwards,  paying  the  usual 
commissions": — Held,  that  the  effect  of  the 
expression  "  outwards "  was  not  to  bind  the 
master  to  take  a  cargo  home  from  San  Francisco  : 
the  meaning  only  was  that,  if  a  cargo  was  ship[)ed 
from  San  Francisco,  the  charterers  should  be 
employeil  as  shipbrokers  to  do  all  the  business  of 
the  ship  in  respect  of  such  cargo.  Cntgs  v. 
Paglhm,  40  L.  J.,  Ex.  18  ;  L.  It.  6  Ex.  9  ;  23 
L.  T.  420  ;  19  W.  R.  159. 


Momorandom  Part  of  Contraet.]  —  A 

memorandum  in  a  printed  form  between  two 
brokei's,  used  by  a  charterer,  "  commission  to  be 
paid  to  charterer,  to  whom  the  vessel  is  to  be 
addressed,  on  her  return  to  Iiondon,"  the  charter 
being  only  for  an  outward  voyage,  and  makin<^ 
no  mention  of  a  homeward  voya^  :  and  the  ship 
not  having  returned. direct  from  the  }>ort  of  dis- 
charge,  but  taken  a  cargo  elsewhere,  requires 
evidence  that  the  memorandum  was  understood 
by  the  parties  to  be  part  of  the  contract,  and 
that  in  mercantile  usage  it  applied .  in  such  a 
case  to  the  return  cargo,  ana  meant  that  the 
charterer  should  collect  the  freight  and  receive 
commission  on  it.  Hibhert  v.  Owen^  2  F.  &  F. 
502. 

Void  or  Voidable  in  Xyoat  of  War.]— The 
plaintiff  chartered  the  ship  "  Edgar "  to  C.  by 
charterparty  in  which  it  was  agreed  that  the 
ship  after  completing  intermediate  employment 
(which  she  was  to  be  at  liberty  to  take)  should 
proceed  to  Galatz  for  orders  to  load  there,  &c., 
and  being  so  loaded  proceed  to  Malta  for  orders. 
Upon  the  margin  of  the  charterparty  were  the 
words,  "In  the  event  of  war,  blockade,  or  pro- 
hibition of  exix)rt  preventing  loading,  this 
charterparty  to  be  cancelled."  The  plaintiffs 
then  effectetl  a  policy  with  the  defendants  for 
the  insurance  of  the  freight  of  the  ship  against 
the  perils  of  the  sea,  restraint  of  princes,  &c. 
The  "  Edgar"  sailed  for  Genoa  under  the  charter- 
party  on  the  Ist  of  May,  1877,  war  having  been 
declarc<l  by  Russia  against  Turkey  on  the  24th 
of  April.  Before  her  arrival  at  Genoa,  the  plain- 
tiffs ascertained  that  Bussia  had  closed  the  ports 
of  loading  mentioned  in  the  charterparty.  The 
"  Edgar,"  however,  discharged  her  cargo  and 
took  in  ballast  at  Genoa,  and  sailed  for  Constan- 
tinople, and  upon  her  arrival  there  on  the  28th 
of  May,  found  that  the  loading  ports  wereclosetl, 
and  that  there  was  no  i*easonabIe  probability  of 
their  being  open  in  time  for  her  to  load  her 
chartered  cargo.  She  therefore  did  not  proceed 
farther  towards  Galatz,  but  obtained  a  homewanl 
cargo  at  a  froight  less  than  that  stipulated  for 
by  the  charterparty.  In  an  action  upon  the 
policy  : — Held,  by  tockburn,  C.J.,  and  Manisty, 
J.  (Lush,  J.,  dissenting),  that  the  plaintiffs  could 
not  recover,  for  acconling  to  the  true  construc- 
tion of  the  charterparty  the  act  of  closing  the 
ports  by  the  Russian  government  was  a  prohibi- 
tion of  exj)ort  preventing  loading,  and  that  upon 
the  happening  of  that  event  the  charterparty 
came  to  an  end  —without  any  election  by  either 
party.  By  Lush,  J.,  that  the  effect  of  the 
memorandum  in  the  margin  was  to  make  the 
charterparty  voidable  only  at  the  option  of 
either  party,  that  neither  party  having  elected 
to  avoid  it  the  charterparty  continued  in  force 
up  to  the  time  when  the  loading  became  imprac- 
ticable, and  that  the  plaintiffs  had  sustained 
such  a  loss  of  the  chartere<l  freight  as  to  entitle 
them  to  recover.  AdauMim  v.  yetceastle  Steam' 
ship  Freight  Jmuranee  Asdtocintion^  48  L.  J., 
Q.  B.  670  ;  4  Q.  B.  D.  462  ;  41  L.  T.  160 ;  27 
W.  R.  818  ;  4  Asp.  M.  C.  150. 

And  we  5.  Perfokmance,  infra. 

<<  Ship  Damage."] — In  a  charterparty,  between 
the  East  India  Company  and  the  o^iiers  of  a 
ship  taken  into  their  service,  was  the  following 
clause  :  "  But  nevertheless  the  part-owners  shall 
not  be  charged  with  any  sum  of  money  in 
rcsiKCt  of  goods  damageil  on  board  the  ship. 
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either  in  her  oatward  or  homeward  bound  Toyage, 
bnt  such  as  shall,  by  the  condition  and  appear- 
ancc  of  the  packaKe  thereof,  or  by  some  other 
reasonable  proof,  appear  to  be  ship  damage." 
Part  of  the  homeward-bound  cargo  was  damaged 
in  a  storm  : — Held,  that  this  was  not  ship 
damage  within'  the  meaning  of  the  clause,  which 
was  imputable  only  to  such  damage  as  happens 
by  the  insufficiency  of  the  ship,  or  the  negligence 
of  those  who  have  the  charge  of  her.  UaJk  India 
Co.  T.  Todd,  1  Bro.  P.  C.  405. 

Mistake  aa  to.] — .Although  a  clause,  by  waj 
of  condition  or  of  warrsnty,  containe<l  in  a 
charterparty,  cannot  be  got  rid  of  by  reason  of 
its  being  part  of  a  printed  form,  not  adverted  to 
expressly  by  the  parties,  and  intended  by  one 
of  them  to  be  omitted :  yet,  if  the  other  party 
was  aware  at  the  time  that  it  could  not  be  com- 
plied with,  and  after  shewing  that  it  was  broken, 
treated  the  charter  as  subsisting,  it  will  afford 
him  no  defence  to  an  action  on  the  charter. 
DijPtr/i  V.  lieriot,  2  F.  &  F.  760.    . 

ProTiiioiu  aa  to  Lighterage — Writing  and 
Print.] — Charterers  agreed  with  a  shipowner  by 
charterparty  that  his  ship  should  load  at  Bar- 
bodoes,  St.  Kitts,  or  Trinidad,  a  full  cargo  of 
West  India  pv6tluoc,  'Ho  be  brought  to  and 
taken  from  alongside  at  merchant's  risk  and 
expense.'*  These  words,  wi:h  others,  were  in 
print.  The  charterparty  also  contained  the 
words  "  cargo  at  Trinidad  as  customary."  These 
words,  with  others,  were  in  writing.  The  custom 
at  Trinidad  is,  that  the  ship  pays  for  the  lighter- 
age, and  the  shipowner  allows  the  charterer  the 
reasonable  expense  thereof.  The  ship  loaded  at 
Trinidad  in  the  customary  manner,  but  the 
captain  refused  to  pay  the  lighterage,  whereupon 
the  charterers  had  to  bear  the  expense  of  it : — 
Held,  that  the  stipulation,  "  cargo  at  Trinioad 
as  customary,"  worked  an  exception  to  the 
stipulation  as  to  loading  at  merchant's  risk,  and 
that  the  charterers  were  entitled  to  recover  the 
lighterage  from  the  defendant.  Scmtton  v. 
CkildJi,  36  L.  T.  212  ;  3  Asp.  M.  C.  373. 

Bialniraementi — Coalf — ^Liability  of  Shipowner 
or  Charterer.] — By  a  charterparty  between  the 
defendants,  the  owners  of  a  steamer  and  the 
charterers,  it  was  agreed  that  the  owners  should 
maintain  her  in  a  thoroughly  efficient  state 
during  the  term  of  the  charterparty,  and  that 
the  charterers  should  provide  and  pay  for  coals 
and  fuel,  port  charges,  pilotages,  agencies,  com- 
missions and  all  other  charges  whatsoever  not 
appertaining  to  the  working  or  efficiency  of  the 
steamer.  It  was  also  agreed  that  if  in  conse- 
quence of  a  breakdown  of  machinery  the  vessel 
put  into  a  port  other  than  that  to  which  she  was 
bound,  "port  charges,  pilotas:es  and  other 
expenses"  should  be  borne  by  the  owners.  The 
steamer  put  into  Vigo,  a  port  to  which  she  was 
not  bound ;  in  consequence,  as  was  alleged  by 
the  master,  of  the  breakdown  of  the  condenser. 
The  master  sued  the  defendants  in  an  action 
for  disbursements  for  the  price  of  coals  supplied 
ti)  him  at  Vigo  : — He  id,  that,  even  assuming  that 
the  putting  into  Vigo  was  a  necessary  conse- 
quence of  the  breakdown  of  the  machinery  of 
the  steamer,  the  price  of  the  coals  supplied 
there  was  not  part  of  the  *'  port  charges,  pilotages, 
and  other  expenses  at  the  port,"  within  the 
meaning  of  the  charterparty,  and  the  defendants 
were  not  liable.  The  Durham  Clty^  58  L.  J.,  Adm. 


46  ;   14  P.  D.  85  ;  61  L.  T.  339  ;   6  Asp.  M.  C. 
411. 

Court-martial — Condition  preeedent  to  Pay- 
ment  under  Covenant. ]— Covenant  in  a  charter- 
party,  whereby,  if  the  ship  should  be  lost,  burnt,, 
or  taken^  and  it  should  appear  to  a  court-martial 
that  the  master  had  made  the  best  defence  he 
could,  the  freighters  covenanted  to  pay  the  value 
of  the  ship.  The  holding  of  the  court-martial 
is  a  condition  precedent.  Dariton  v.  Mure,  3 
Dougl.  28. 

2>etention  of  Ship  by  Foreign  Ooyemment — 
Ixpensei— Charterer  or  Shipowner.]— Expenses 
caused  by  unjust  detention  of  a  ship  by  a  foreign 
government  in  inspect  of  legal  mattei*s  and 
repairs: — Held,  not  to  t)e  expenses  incurred  by 
the  ship  within  the  meaning  of  a  clause  throwing 
such  expenses  on  the  charterers.  ShIUj  v. 
Duranty,  3  H.  &  C.  270  ;  33  L.  J.,  Ex.  319. 

Difbnriomeatf  on  aeeonnt  of  Ship— Maiter'a 
Claim— Authority  of  Maater.]— By  a  charter- 
party  it  was  agreed  that  the  owners  should  pro- 
vide and  pay  for  all  the  provisions  and  wages, 
of  the  captain  and  crew,  for  the  insurance  of  the 
vessel,  and  maintain  her  in  a  thoroughly  efficient 
state.  It  was  further  agreed  that  the  charterers 
should  provide  and  ])ay  for  all  the  coals,  port- 
charge^},  pilotages,  commissions  and  all  other 
charges  whatsoever,  ej(cept  those  before,  stateii ; 
and  it  was  further  agreed  that  the  captain, 
althousrh  appointed  by  the  owners,  should  be 
under  the  orders  and  directions  of  the  charterers, 
as  regards  employment,  agency,  or  other  arrange- 
ments. The  master  ordered  coals  for  the  vessel 
at  two  different  foreign  ports,  in  order  to  enable 
the  vessel  to  perform  her  voyage.  These  coals 
were  ordered  from  the  firm  of  W.  &  Co.,  with 
whom  the  charterers  had  a  contract  to  supply 
their  vessel  with  coal.  The  charterers  were  sub- 
sequently adjudicated  bankrupts.  In  an  action 
by  the  master  against  the  vessel  and  her  freight 
for  disbursements  on  account  of  the  ship  : — Held, 
that  he  was  not  entitled  to  recover,  as.  by  the 
terms  of  the  charterparty,  he  had  no  power  to- 
pledge  the  owner's  credit.  Tlie  Cagtlegate,  62 
L.  J.,  P.  C.  17 ;  [1893]  A.  C.  38  ;  1  R.  97 ;  68 
L.  T.  99  ;  41  W.  R.  »49— H.  L.  (Ir.) 

Deipateh-money  —  **  Sandayi  and  Fete-dayi- 
exeepted.*'] — ^A  charterparty  contained  the  fol- 
lowing provision  :  "  The  steamer  to  be  discharged 
at  the  rate  of  200  tons  per  day,  weather  permit- 
ting (Sundays  and  fete-days  excepted),  according 
to  the  custom  of  the  port  of  discharge,  and,  if 
sooner  discharged,  to  pay  at  the  rate  of  8«.  4rf.  for 
every  hour  saved  "  : — Held,  that  in  calculating 
despatch-monej'-,  the  charterers  were  not  entitled 
to  include  the  hours  of  Sundays  and  fftte-davs. 
The  (ilenderon,  62  L.  .!.,  Adm.  123  ;  [1893]  *P. 
269  ;  1  R.  662  ;  70  L.  T.  416  ;  7  Asp.  M.  C.  439. 

Caneei  operating  before  Time  of  Shipment — 

Breakdown  of  Bailway.] — The  defendants  char- 

j  tered  the  plaintiflfe'  vessel  for  the  carriage  of  a 

I  cargo  of  ore  from  Poti  in  the  Black  sSa,  the 

\  charterparty  containing  amongst  the  excepted 

j  perils  which  might  prevent  or  delay  the  loadin 

of  the  vessel :  •'  flocnls,  stoppa«^e8  of  trains,  miners 

or  workmen,  accidents  to  railways  and  to  mines 

or  piers  from  which  the  ore  is  to  l)e  shipped."     In 

the  ordinary  course  the  ore  was  brought  from  the 

mines  to  the  pier  by  lines  of  railway,  and  coukl 
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not  be  brought  in  any  other  way,  and  was  not 
generally  brought  until  it  was  wanted  for  ship- 
ment. The  vessel  arrived  at  Poti,  but  no  cargo 
was  or  could  be  supplied  to  her  in  consequence  of 
the  breakdown  of  the  railway  communication 
between  the  mines  and  the  pier,  caused  by  storms 
and  floods,  and  the  vessel  sailed  away  without 
cargo.  In  an  action  by  the  plaintiffs  against 
the  charteper8,.for  not  supply ing-the  cargo: — 
Held,  that  the  exceptions  in  the  charterparty 
applied  not  only  to  causes  operating  at  the  port 
of  loading,  but  also  to  causes  operating  to  prevent 
the  ore  being  brought  from  the  mines  to  the  pier, 
and  that  the  charterers  were  therefore  protected 
by  the  exceptions.  Furnau  v.  Forwood^  77  L.  T. 
95. 

Maater*!  Slgiiatnre  to  Bills  of  Lading — Penalty 
for  Belay  in  Signing.]  — A  stipulation  in  a 
charterparty  that  the  master  shall  sign  bills  of 
lading  within  twenty-four  hours  after  the  cargo 
is  on  board,  or  pay  4d.  [)er  registered  ton  per  day 
for  each  day's  delay,  is  a  stipulation  for  a  ])enalty. 
Jones  v.  itintgh  (o  Ex.-  D.  ll.a)  followed.  T/te 
PriHoest,  6  R.  723  ;  70  L.  T.  388  ;  7  Asp.  M.  C. 
432. 

If  the  master  eventually  signs  the  bill  of  lading, 
the  stipulation  docs  not  cease  to  be  a  stipulation 
for  a  penalty.    Ih. 

Freight — ^Master  to  sign  at  any  Bate  of  Freight 
'*  without  prijadiee  to  this  eharterparty" — 
Cesser   Clanse  eonpled   with  Iden  —  Bnty  of 

Xaster.] — Where  a  charterparty  provides  that 
the  captain  is  to  sign  biUs  of  lading  at  any  rate 
of  freight  required  "without  prejudice  to  this 
charterparty,"  the  latter  words  impose  no  duty 
upon  the  captain  to  refuse  to  sign  any  bills  of 
lading  not  containing  provisions  that  preserve 
to  the  shipowner  bis  lien  for  the  full  charter- 
party  freight.  They  mean  only  that  the  ship- 
owner's right  of  action  against  the  charterer  for 
the  charterparty  freight  is  not  to  be  prejudiced. 
Hamen  v.  Harrold,  63  L.  J.,  Q.  B.  744  ;  [1894] 
1  Q.  B.  612  ;  9  R.  315  ;  70L.T.  475;  7A8p.M.C. 
464— C.  A. 

Adyanees  for  Bishnrsements  on  Aoeonnt  of 
Freight  —  Obligation  to  make  Bemand.]  —  A 
charterparty  provided  for  the  payment  of  certain 
lump  sum  freights,  and  contained  the  following 
clauses :  "  Cash  for  steamer's  ordiiiaiy  disburse- 
ments at  port  or  ports  of  loadiag,  not  exceeding 
150/.  in  all,  to  be  advanced  at  the  exchange  of 
50^.  to  the  dollar  on  account  of  freight,  subject 
to  3  per  cent,  to  cover  costs  of  insurance,  &c. 
(captain's  receipts  to  be  conclusive  evidence  of 
the  amount  of  such  advances,  and  of  their  having 
been  properly  made),  and  balance  of  freight  on 
right  and  true  delivery  of  the  cargo  in  cash  "  : — 
Held,  that  the  master  of  the  ship  was  not  obliged 
to  put  the  clause  in  force,  but  he  was  at  liberty 
to  take  advantage  of  it  or  not  as  he  in  fact  found 
it  necessary,  and  that,  therefore,  if  the  shipowners 

grovided  him  with  money  for  disbursements,  or 
e  chose  to  advance  it  himself,  it  was  unnecessary 
for  him  to  ask  the  charterers  for  an^Mivance  on 
account  of  freight,  and  the  owners  could  not  be 
held  liable  for  breach  of  contract  if  he  did  not 
ask  for  an  advance.  Th-e  Primula.-^S  L.  J.,  Adm. 
118  ;  [1894]  P.  128  ;  6  R.  749  ;  70  L.  T.  253 ;  42 
W.  R.  527  ;  7  Asp.  M.  C.  429. 

Cesser  Clanse— Liability  of  Charterer  as  Holder 
of  Bill  of  Lading.] — A  clause  in  a  charterparty 


providing  for  the  cesser  of  the  charterer's  liability 
on  the  goods  being  loaded,  does  not  absolve  the 
charterer,  if  he  be  also  the  indorsee  and  holder  of 
a  bill  of  lading,  incorporating  the  conditions  of 
the  charterparty,  from  liability  for  damage  in- 
curred at  an  intermediate  port.  Bryden  y. 
Niebuhr,  1  Cab.  &  E.  241. 

East  India  Company's  Charter — Ship  need  for 
War  Purposes.] — The  East  India  Company's 
charterfmrties  provided  that  the  company  should 
be  at  liberty  to  use  the  ship  for  war  purposes, 
and  to  put  her  under  the  command  of  the  king's 
officers.  The  company  altered  the  upper  works 
of  a  ship  chartered  by  them,  put  more  guns  on 
boanl  than  stipulated  in  the  charterparty,  and 
put  her  under  command  of  a  king's  officer : — 
Held,  that  the  charteqiarty  authorised  such  use 
of  her.    Dohree  v.  Etut  India  Co,,  13  East,  290. 

Ship  Chartered  for  Trade  or  War— Loss  on 
Voyage  of  Biseoyery.] — A  ship  chartered  to  the 
East  India  Company  for  trade  or  warfare  was 
lost  whilst  upon  a  voyageof  discovery  ordered  by 
the  company.: — Hehl,  that  her  owners  oould 
recover  damages  for  her  loss  against  tite  company 
if  they  did  not  consent  to  the  voyage :  but,  it 
api>earing  that  they  had  consented,  nonsuit. 
IjeivU  V.  East  India  Of,,  Peake,  243 ;  3  R.  R. 
700. 

Agreement  to  pay  Pilotage,  fte.^Cargo  Short 
Beliyered — Liability.] — Upon  an  agreement  to 
pay  certain  pilotage  and  port  charges  for  an 
entire  voyage,  though  a  part  only  of  the  cargo 
is  delivered,  there  will  be  no  apportionment  of 
the  pilotage  and  port  charges,  but  the  whole 
must  be  paid.  Christy  v.  Boic,  1  Taunt.  300 ;  9 
R.  R.  776. 

Causes  beyond  Charterers*  Control.]  —  The 
words  *'  or  other  causes  beyond  their  control "  in 
the  exception  clause  of  a  charterparty  do  not 
relieve  charterers  from  their  liability  to  demur- 
rage, where  delay  in  loading  a  vessel  is  due  to  the 
disorganisation  of  workmen  at  the  factory  of  the 
sellers  of  the  goods,  tiie  results  of  which  disor- 
ganisation could  have  been  avoided  had  the  char- 
terers in  the  first  instance' made  a  better  bargain 
with  the  sellers.  Such  delay  is  not  due  to  caoses 
outside  the  charterers'  power  or  beyond  their 
control,  liirhardsons  and  Samuels  ^  Cb.,  In  re, 
66  L,  J.,  Q.  B.  579  ;  66  L.  J.,  Q.  B.  868  ;  77  L.  T. 
479.    S.  a  in  C.  A. 

vii.    Evidence  to  Explain, 

Custom — ^Lay  Bays.  ] — By  a  charterparty,  made 
at  Riga,  the  ship  was  to  proceed  with  a  cai^  of 
timber,  to  Liverpool,  and  to  deliver  at  such  dock 
there  as  onlered  on  arrival.  On  arrival  at  Liver- 
pool the  ship  duly  entere<l  into  dock,  but  in 
consequence  of  the  crowded  state  of  the  dock, 
was  unable  for  some  days  to  obtain  a  berth 
alongside  the  quay  from  which  she  was  allowed 
to  discharge : — Held,  that  in  an  action  for 
demurrage,  evidence  was  admissible  tendintr  to 
shew  that,  by  the  custom*  of  the  port  of  arrival, 
timber  ships  were  not  considered  to  have  arrived 
until  they  had  obtained  a  discharging  berth 
within  the  dcx;k.  Steamship  Co.  Sorden  v. 
I/empsey,  45  L.  J.,  C.  P.  764  ;  1  C.  P.  D.  654  ; 
24  W.  R.  984. 

'* Always  Lay  and  Bisoharge  Afloat.**^ — 

Where  a  vessel  is  chartered  to  proceed  with 
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cargo  to  a  "safe  port  ...  as  ordered,  or  as 
near  thereto  as  she  can  safely  get,  and  always 
lay  and  discharge  afloat,"  the  master  is  not 
hound  to  discharge  at  a  port  where  she  cannot, 
by  reason  of  her  draught  of  water,  always  lie 
and  discharge  afloat,  without  being  lightened. 
ETidence  that  it  was  the  custom  at  the  port  of 
discharge  for  vessels  to  be  lightened  in  the  roads 
before  proceeding  into  the  harbour  held  to  lie 
inadmissible.  The  Alhamhra^  50  L.  J.,  Adm.  36; 
«  P.  D.  68 ;  43  L.  T.  636  ;  29  W.  R.  655  ;  4  Asp. 
M.  C.  410— C.  A. 

Cargo  to  b«  *<  tskon  from  Alongside  at 
Merehant*!  Ixpenie,"  and  **to  bo  diiehargod 
aeoording  to  Cnstom  of  the  Port.*'] — A  charter- 
party  c«)ntaiued  two  clauses,  "  cargo  to  be  taken 
from  alongside  at  merchant's  expense,"  and 
"to  be  discharged  according  to  custom  of  the 
port " : — Held,  that  these  claasea  were  not  con- 
tradictory, and  therefore  evidence  of  custom  was 
inadmissible  to  charge  the  shipowner  with  the 
cost  of  unloading.  Th^i  Xifa,  62  L.  J.,  Adm.  12  ; 
[1892]  P.  411  ;  1  R.  540;  69  L.  T.  66 ;  7  Asp. 
M.  C.  324. 

Svidonoo  of  General  Cuitom  admiitible.]-- 
In  construing  a  charterparty  evirlence  of  the 
existence  of  a  general  custom  in  the  particalar 
trade  is  admissible,  but  to  affect  the  construction 
of  the  document  the  custom  must  be  proved  to 
exist.  Ctmfungham  v.  Fonhlanque^  6  Car.  &  P.  44. 

Vot  where  it  adds  Vow  Term  to  Charter- 


r.] — Where  the  charterers  attempted  to  set 
up  against  the  shipowner  a  custom  that,  unless 
expressly  excluded  by  the  charterparty,  and 
notwithstanding  a  provision  in  the  charterparty 
that  the  cargo  was  to  be  consigned  to  the 
charterer's  agents  abroad  free  of  commiraion  on 
the  charter,  the  agents  were,  on  procuring  an 
outward  charter,  to  receive  a  commission  on 
freight  payable  under  it : — Held,  that  evidence 
of  the  alleged  custom  was  not  admissible,  as  it 
would  not  explain  the  chai^erparty,  but  would 
add  a  new  term  to  it.  Phillips  v.  Briard^  1 
H.&M.21. 


Or  is  ineoniistent  with  Charterparty.] 


— ^By  a  charterparty  the  vessel  was  to  deliver  at 
H.,  '*or  so  near  thereto  as  she  could  safely  get"; 
to  discharge  as  custoaiary ;  the  cargo  to  be 
brought  to  and  taken  from  alongside  the  ship 
at  mercliant*8  risk  and  expense.  The  draught 
of  water  of  the  vessel  with  the  cargo  on  board 
was  too  great  to  allow  her  to  reach  H.  The 
nearest  point  to  which  she  could  safely  get 
was  S.,  where  the  merchant  refused  to  accept 
delivery  of  any  part  of  the  cargo.  In  order  to 
lighten  the  v^scQ,  part  of  her  cargo  was  dis- 
charged into  lighters  at  S.  and  sent  in  them  to 
H.  Her  owner  having  sueti  the  charterer  to 
recover  the  lighterage  expenses : — Held,  that  a 
defence  alleging  that  by  the  custom  of  the  port 
of  H.  the  defendant  was  not  bound  to  take 
delivery  elsewhere  than  at  H.  was  bad  on  de* 
murrer,  inasmuch  as  it  sought  to  set  up  a  custom 
inconsistent  with  the  written  contract,  and  that 
the  plaintiff  was  entitled  to  recover  the  lighterage 
expenses.  Ilayton  v.  Irwin,  5  C.  P.  D.  130  ;  41 
L.  T.  666  ;  28  W.  R.  665 ;  4  Asp.  M.  C.  212— 
C.A. 


Looal.] — Semble.    If  the  custom  be  local 


only,  it  must  be  known  to  both  parties,  or  it  will 


not  control  the  charterparty.    Ilolnmn  v.  PerU' 
vian  titrate  Cu.,  5  Ct.  of  Bess.  Cas.  (4th  ser.)  657. 

Xyidenoe  as  to  Meaning  of  <*C«rgo'*  and 
*' Freight."  ]— A.  engaged  with  B.  to  have  a 
full  cargo  for  the  ship,  the  rates  of  freight  for 
which  would  average  40«.  ])er  ton,  and  at  least 
nine  cabin  passengers,  passage-money  to  average 
75/.  The  contract  was  fulQlled  as  to  the 
passengers,  but  the  average  rate  of  freight  for 
goods  amounted  to  30«.  only  per  ton.  A. 
shipped,  however,  steerage  passengers,  the  net 
profits  from  whom  made  the  average  earnings 
of  the  ship  over  iOs. : — Held,  that  as  this  was  an 
unusual  contract,  evidence  was  not  admissible  to 
shew  that  the  terms  "•  cargo  "  and  "  freight "  used 
with  reference  to  the  voyage  on  which  the  ship 
was  engaged  would,  by  the  general  usage  and 
course  of  the  trade,  he  considered  to  comprise 
steerage  passengers,  and  the  net  profit  arising 
from  their  passage-money.  Lewit  v.  Marthall^ 
7  Man.  &  G.  729 ;  8  Scott  (N.B.)  729 ;  13  L.  J., 
C.  P.  193  ;  8  Jur.  848. 

**8afe  Port'* — Xyidenoe   as    to   Custom   to 

lighten  81iip.]~Where  a  vessel  is  chartered 
to  proceed  with  a  cargo  to  a  port  of  call  for 
orders  to  discharge  at  a  "safe  port"  in  the 
United  Kingdom,  the  contract  of  the  ship* 
owner  is  to  deliver  the  cargo  at  a  safe  port  in 
the  ordinary  sense ;  and  if  it  would  be  necessary 
to  discharge  part  of  the  cargo  in  order  to  proceed 
to  the  port  named  by  the  charterer's  agents  the 
captain  is  entitled,  unless  it  is  otherwise  provided 
by  the  charterparty,  to  refuse  to  proceed  to  the 
port  so  named,  and  in  such  a  case  evidence  of  a 
custom  to  lighten  vessels  to  enable  them  to 
proceed  to  the  port  named  is  not  admissible. ' 
rh4!  Alhamhra  (50  L.  J.,  Adm.  36  ;  6  P.  D.  68) 
followed ;  XieUeti  v.  Wait  (55  L.  J.,  Q.  B.  87  ; 
16  Q.  B.  D.  67)  distinguished.  Reymdd*  v. 
Thmlinmrn,  65  L.  J.,  Q.  B.  496;  [1896]  1  Q.  B.  586; 
74  L.  T.  591  ;  8  Asp.  M.  C.  150. 


d.  Alteration,  Variation  and  Oanoellation. 

Authority  of  Agent]— An  agent  at  a  foreign 
port  to  whom  a  ship  is  addressed  for  loading 
under  a  charterparty  has  no  implied  authority 
to  vary  the  contract  by  substituting  another  and 
a  distant  port  of  loading,  or  a  different  qos^ity 
or  description  of  cargo.  SickenM  v.  Irving,  7 
C.  B.  (N.s.)  165  ;  29  L.  J.,  C.  P.  25  ;  6  Jur.  (N.8.) 
200. 

XfllBOt  of.] — The-^ipulations  in  a  charterparty 
may  be  varied  by  subsequent  instructions,  which 
may  amount  to  a  new  contract  pro  tanto ;  and 
an  insurance  of  freight  upon  a  new  voyage, 
though  different  from  that  described  in  the 
charterparty,  may  be  good.  Hall  v.  Brown,  2 
Dow,  367,  375. 

In'  Xargin.] — A  merchant  entered  into  a 
charterparty  in  the  following  terms  :  "  It  is 
agreed  between  the  owner  of  the  good  ship 
**Zwaan,"  now  at  Amsterdam,  and  to  sail  from, 
thence  for  Liverpool  on  or  before  the  l-5th  of 
March  next,  and  the  charterer,  that  the  ship, 
being  tight,  staunch  and  strong,  shall  with  all 
convenient  speed  be  made  ready,'*  &c.  as  in  the 
usual  printed  form  of  charterparty.  The  excep- 
tion was  as  follows  :  ''  Restrictions  of  princes 
and  rulers,  the  dangers  and  accidents  of  the  seas 
and  navigation,  the  act  of  God,  fire,  pirates  and 


255 


SHIPPING— XI.  Charterparty. 


256 


enemies,  throughout  this  charterparty  always 
excepted."  After  the  signing  of  the  charter,  the 
broker  who  had  acted  for  the  owner  wrote  in 
the  margin,  to  come  after  the  words  "  March 
next,"  "wind  and  weather  permitting,  with 
cargo  or  in  ballast,  for  ship's  benefit."  He  then 
took  the  charter  to  the  charterer,  and  told  him 
that  he  had  made  the  note  in  the  margin,  which 
he  said  did  not  affect  it.  The  charterer  said  that 
the  note  altered  the  matter,  and  he  did  not  know 
that  he  would  then  accept  the  charter ;  and  he 
ultimately  refused  to  do  so.  The  ship  did  not 
sail  from  Amsterdam,  in  consequence  of  what 
was  admitted  to  be  "  the  act  of  God  "  : — Held, 
that  the  charterparty  was  avoided  by  the  altera- 
tion so  made  in  the  margin.  Croockewit  t. 
Fletcher,  1  H.  &  N.  893  ;  26  L.  J.,  Ex.  153  ; 
5  W.  R,  348. 

By  Parol.] — Assumpsit  lies  where  a  sealed 
charterparty  was  afterwanls  altered  by  parol, 
where  the  subsequent  parol  contract  was  distinct 
from,  and  not  inconsistent  with,  the  contract  by 
deed  being  anterior  to  it  in  point  of  time  and 
execution,  miite  v.  Parkin,  12  East,  578;  11 
R.  R.  488.  And  see  DarietY.Hawhinf,  H  M.  &  S. 
488. 

Where  a  shipowner  coyenanted  to  sail  from 
London  to  Gibraltar,  and  there  to  deliver  an 
ontwani  cargo,  and  receive  from  the  agents  of 
the  freighter  at  Gibraltar,  or  at  Malaga,  Cadiz,  or 
Seville,  as  should  be  ordered  by  the  agents  at 
Gibraltar,  such  goods  as  they  might  load  on 
board  for  the  homewani  cargo,  and  that  the 
vessel  should  return  direct  to  the  port  of  London 
and  deliver  the  homewani  cargo;  and  the  agents 
at  Gibraltar  onlered  the  captain  to  proceed  to 
Cadiz,  at  which  place  other  agents  directed  by 
parol  that  the  homeward  cargo  should  be  de- 
livered at  Liverpool  instead  of  London  : — Held, 
that  the  shipowner  having  delivered  the  cargo 
at  Liverpool  could  not  recover  the  freight,  the 
substitution  by  parol  of  Liverpool  for  London 
being  inconsistent  with  the  covenant  contained 
in  the  charterparty,  Thmupwn  v.  Broicn,  1 
Moore,  358  ;  7  Taunt.  656. 

Caneellation— By  Ship'i  Haiband.]— A  ship's 
husband  cannot  bind  his  owners  by  an  agree- 
ment to  cancel  a  charteri^arty,  and  pay  a  sum 
of  money  on  such  cancellation.  Thmntu  v.  Lewh 
or  Ojeley,  48  L.  J.,  Ex.  7  ;  4  Ex.  D.  18  ;  39  L.  I. 
669  ;  27  W.  R.  Ill  ;  4  Asp.  M.  C.  31. 

Option  to    Cancel— Ship  not  ready  to 

load.] — A  charterparty,  provided  that  should 
the  steamship  not  be  ready  to  load  on  or  before 
May  31,  the  charterer  should  have  the  option  of 
cancelling  the  charter.  On  that  day  the  vessel 
had  discharged  two  holds  only  of  her  outwanl 
cargo,  and  was  not  completely  discharged  until 
the  next  day : — Held,  that  the  charterers  were 
entitled  to  cancel.  Groves  v.  Volliart,  1  Cab.-&  E. 
309. 


Alteration  by  Charterer*  i  Agent  abroad — 
Bate  of  Freight.]  -See  MlggiMw.  Johnson,  XIII. 
Freight,  infra,  col.  418. 

Freight  —  Snbititated  Voyage  —  Aotion  on 
Charterparty.]  —  Sec  Thompwn  v.  Mrotcn, 
XIII.  Freight,  infra,  col.  371. 

Alteration  of  Voyage.] — See  DarlcUon  v. 
Gwynncy  infra,  col.  306. 


Bennnoiation-— Bight  tOiSne  for  Breach.] — A 

mere  intimation  by  the  agent  of  the  charterer 
to  the  master  before  the  time  of  loading  had 
expired  that  be  had  cedd  the  charterparty 
with  all  its  rights  and  obligations  to  a  thiid 
party,  and  that  he  must  address  himself  to  the 
thinl  party  for  a  rarpo,  does  not  amount  to  a 
renunciation  of  the  charterparty  so  as  to  entitle 
the  owner  to  sue  as  for  a  breach.  liarrick  v. 
Jiaba,  2  C.  B.  (N.s.)  503  ;  26  L.  J.,  C.  P.  280. 


e.  Conditiona  and  Warrajxtiee. 

»  i.  Clan  of  Ship. 

.  What  ii.] — In  a  charterparty  made  at  New 
York,  between  British  subjects,  a  vessel  was 
described  as  "  the  A  1  Br.  brig,  '  Hannah 
Eastee,"  of  Liverpool "  : — Held  that  this  descrip- 
tion was  a  warranty  by  the  ownere  that  the 
vessel  was  at  the  time  classed  A  1  at  Llovds'  in 
London.  Bovth  v.  MacMUlan,  2  H.  &  C.  750  ; 
33  L.  J.,  Ex.  38  ;  10  Jur.  (N.S.)  158  ;  9  L.  T.  541  ; 
12  W.  R.  381. 

Vot  Continning.] — A  description  in  a  charter- 
party  that  a  vessel  is  of  a  particular  class  is  not 
a  continuing  warranty,  but  applies  only  to  the 
classification  at  the  time  the  charterparty  is 
made.  French  v.  Xetcgast,  47  L.  J.,  C.  P.  36*1  ; 
3  C.  P.  D.  163  ;  38  L.  T.  164  ;  26  W.  R.  430  ; 
3  Asp.  M.  C.  574.— C.  A. 

In  a  charterparty  the  ship  was  described  as 
newly  classeil  ^' A  1^.  Record  of  Ameiioan  and 
Foreign  Shipping  Book."  The  ship  was  char- 
tered to  New  Orleans  to  loatl  cotton.  Soon  after 
her  arrival  there  the  certificate  of  her  classifica- 
tion  was  cancelled,  and  the  charterers  were  in 
consequence  unable  to  obtain  insurances  on  the 
cotton,  and  they  refused  to  load  the  ship.  In 
an  action  by  the  shipowners  against  the  char- 
terers for  breach  of  the  charterparty : — Held, 
that  there  was  no  breach  of  waiTanty  by  the 
shipowners,  because  the  statement  of  the  ship's 
cl&ssiQcation  in  the  charterparty  was  a  warranty 
only  that  she  was  so  classed  at  that  time,  anil 
not  that  she  was  rightly,  or  would  continue  so 
classed,  and  that  the  shipowners  were  entitled 
to  maintain  their  action.    lb. 

The  description  of  a  vessel  in  a  charterparty 
as  A  1,  warrants  only  that  she  was  A  1  at  the 
time  of  making  the  charterparty,  not  that  she 
should  continue  to  be  so.  Hur«t  v.  Unhorn^  18 
C.  B.  144  ;  25  L.  J.,  C.  P.  209  ;  4  W.  R.  458. 

Meaning  of  Term  **  Steamship.*'] — When  a 
vessel  by  which  goods  are  forwanled  is  describe<l 
as  a  steamship,  simpliciter,  in  the  bill  of  lading 
forming  the  agreement  between  the  freighter  and 
the  owner  of  the  vessel,  the  contract  is  that  the 
goods  shall  be  transporte<l  in  a  ship  whereof  the 
primary  and  principal  propelling  power  is  steam, 
and  the  terms  will  not  be  satisfiecl  by  an  auxiliary 
screw  steamship  making  a  sailing  voyage  with 
the  occasional  aid  of  her  steam  power.  Franer 
v.  Teletjraph  Comttntrtion  and  Maintenance  Co.^ 
41  L.  J.,  g.  B.  249 ;  L.  R.  7  Q,  B.  566  ;  27  L.  T. 
373  ;  20  W.  R.  724. 


of  Term  "  Bffioient.'*]  — The  term 
efficient,"  as  applied  in  a  charterparty  to  a 
ship,  must  Ijc  construed  with  reference  to  the 
several  classes  of  work  which  she  has  from  time 
to  time  to  accomplish.  Hogarth  v.  Miller,  6(» 
L.  J.,  P.  C.  1  ;  [1891]  A.  C.  48  ;  64  L.  T.  205  ; 
7  Asp.  M.  C.  1— H.  L.  (Sc.) 
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Vatioaality  of  Sliip— Knowledgs  of  Freigliter.] 

— To  prove  that  a  ship  is  British  built,  a  British 
register,  so  describing  her,  is  by  itself  no  evi- 
dence. A  ship  was  described  in  a  memorandum 
for  a  charterparty  as  "  the  Swedish  ship  or  vessel 
called  'the  Maria.'"  In  fact  she  was  British 
built  and  had  a  British  register,  but  she  had 
Swedish  papers  and  a  licence  to  sail  as  a 
Swedish  ship — which  was  known  to  the  freighter. 
In  an  action  against  the  freighter  for  not  loading 
— Held,  that  he  could  not  set  up  as  a  defence 
that  she  was  not  a  Swedish  ship.  Remtse  v. 
Meyers  J  3  Camp.  474. 

ii.  Seatoorthinesg  and  Fitnestt, 

Implied  Warranty.] — In  every  charterparty 
there  is  an  undertaking  on  the  part  of  the  ship- 
owner that  the  ship  shall  be  seaworthy.  Zyan 
V.  MelUy  5  East,  428  ;  7  R.  R.  726.  S.  P.,  Bale 
V.  Mall,  1  Wils.  281.  And  see  Hollijigworth  v. 
Brodrick,  7  A.  &  E.  40  •,  2  N.  &  P.  608  ;  8  L.  J., 
Q.  B.  80  ;  1  Jur.  430. 

Snflcieney  of  Crew.] — The  owner  is  bound 


to  provide  a  competent  master  and  crew.  Shore 
V.  Bentall,  7  B.  &  C.  798  ;  31  R.  R.  302,  n. ;  and 
see  Wynne  v.  Fellowes,  infra,  col.  300. 

Extent  of  Warranty.] — If  a  chartered  vessel 
is  seaworthy  at  the  commencement  of  the 
voyage,  but  is  afterwards  damaged  by  perils  of 
the  sea,  though  the  owner  is  not  bound  to  repair 
the  vessel,  yet  if  he  elects  not  to  do  so,  he  ought 
not  to  proceed  with  the  vessel  in  the  unsea- 
worthy  condition.  Worms  v.  Starey,  11  Ex.  427 ; 
25  L.  J.,  Ex.  1. 

A  shipowner  who  accepts  goods  which  he  is  to 
deliver  in  good  condition,  impliedly  contracts 
to  perform  the  voyage  in  a  ship  which  is  sea- 
worthy. Steel  V.  State  Line  Steamship  Co.,  3 
App.  Cas.  72  ;  37  L.  T.  333  ;  3  Asp.  M,  C.  516. 

The  implied  warranty  of  seaworthiness  into 
which  the  owner  of  a  ship  enters  with  the  owner 
of  her  cargo,  attaches  at  a  time  when  the 
perils  of  the  intended  voyage  commence,  that  is, 
when  she  sets  sail  with  the  cargo  on  board  for 
her  port  of  destination  ;  and  this  warranty  is 
broken  if  she  is  then  unfit  to  encounter  these 
perils,  although  she  may  have  been  seaworthy 
whilst  lying  in  the  port  of  loading,  and  also  at 
the  time  of  starting  from  her  anchorage  for  and 
aniviug  at  the  place  of  loading  appointed  by  the 
charterer,  and  of  commencing  to  take  on  board 
her  cargo.  Cohen  or  Cohn  v.  Bacidson,  46  L.  J., 
Q.  B.  305  ;  2  Q.  B.  D.  455  ;  36  L.  T.  244 ;  25 
W.  B.  369  ;  3  Asp.  M.  C.  374. 

A  vessel  was  chartered  for  a  voyage  to  Dundee 
from  the  port  of  Sunderland,  where  she  was 
lying  in  a  seaworthy  condition.  Pursuant  to  the 
terms  of  the  charterparty,  and  by  the  orders  of 
the  charterer,  the  vessel  proceeded  to  a  wharf 
situate  in  the  port  of  Sunderland,  and  there 
loaded  on  board  a  cargo  of  cement.  At  the  time 
when  she  commenced  taking  in  the  cargo  she 
was  seaworthy  ;  but  by  the  lime  of  setting  sail 
on  her  voyage  she  had  from  some  unknown 
cause  become  unseaworthy.  The  owners  of  the 
vessel  were  not  guilty  of  negligence  in  sending 
her  to  sea  in  the  condition  in  which  she  then 
was.  Soon  after  starting  from  Sunderland  she 
began  to  leak  ;  but  the  wind  being  fair  for  the 
voyage  to  Dundee,  the  master  resolved  to  keep 
his  course,  and  he  was  not  guilty  of  any  negli- 
gence in  not   returning   to    Sunderland.     The 
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vessel  did  not  reach  Dundee,  but  foundered  at 
sea,  and  the  cargo  of  cement  was  totally  lost : — 
Held,  that  the  warranty  of  seaworthiness  implied 
by  law  upon  entering  into  the  charterparty  had 
been  broken^  and  that  the  charterer  was  entitled 
to  recover  the  value  of  the  cargo  shipped  by  h jm 
on  board  the  vessel.    Ih. 

In  every  contract  for  the  conveyance  of 
merchandise  by  sea  there  is,  in  the  absence  of 
express  provision  to  the  contrary,  an  implied 
warranty  by  the  shipowner  that  his  vessel  is 
seaworthy.  Kopituff  v.  WUson,  45  L.  J.,  Q.  B. 
436  ;  1  Q.  B.  D.  377  ;  34  L.  T.  677 ;  24  W.  R. 
706  ;  3  Asp.  M.  C.  163. 

In  an  action  to  recover  damages  for  the  loss  of 
iron  armour-plates,  which  were  lost  on  board  a 
ship,  it  appeared  that  the  shipowners,  by  their 
servants,  stowed  the  ship,  and  that  during  rough 
weather  one  of  the  plates  broke  loose  and  went 
through  the  side  of  the  ship,  which  in  conse- 
quence was  lost.  At  the  trial  the  judge  told  the 
jury,  as  a  matter  of  law,  that  a  shipowner  war- 
rants the  fitness  of  his  ship  when  she  sails,  and 
not  merely  that  he  will  honestly  and  bon&  fide 
endeavour  to  make  her  fit,  and  left  to  them  the 
questions,  was  the  vessel  at  the  time  of  the 
sailing,  in  a  state,  as  regards  the  stowing  and 
receiving  of  these  plates,  reasonably  fit  to 
encounter  the  ordinary  perils  that  might  be 
expected  on  a  voyage  at  that  season  ?  secondly, 
if  she  was  not  in  a  fit  state,  was  the  loss  that 
happened  caused  by  that  unfitness  ? — Held,  that 
the  direction  was  right  and  correctly  stated 
the  liability  of  a  shipowner,  even  though  he  did 
not  hold  himself  out  as  a  common  carrier.    lb. 

In  the  contract  of  a  shipowner  to  carry  goods 
ship{>ed  on  board  his  vessel,  there  is  no  implied 
condition  that  the  vessel  shall  be  seaworthy. 
Schloss  V.  Herlot,  14  C.  B.  (N.8.)  69  ;  82  L.  J., 
C.  P.  211  ;  10  Jur.  (N.S.)  76  ;  8  L.  T.  246 ;  11 
W.  R.  596. 

But  to  an  action  by  the  shipowner  against  the 
merchant  who  shipped  goods  on  board,  for  the 
latter's  share  of  an  average  loss,  it  is  a  good  plea, 
on  the  ground  of  avoiding  circuity  of  action,  to 
plead  that  the  ship  was  not  seaworthy  at  the 
commencement  of  the  voyage  and  that  the 
average  loss  was  caused  and  arose  from  and  in 
consequence  of  such  unseaworthiness.    Ih. 

Throwing  up  Charter  by  Season  of  Vnsea- 
worthineif  of  8hlp.] — ^A.  agreed  to  charter  a  ship 
for  twelve  months  after  the  completion  of  her 
then  present  voyage.  After  the  completion  of 
the  voyage  and  when  he  was  ready  to  load  the 
ship  she  was  detained  as  unseaworthy;  and 
the  repairs  were  not  finished  until  more  than 
two  months  after  the  completion  of  the  voyage  : 
—Held,  that  the  charterer  was  entitled  to  throw 
up  the  charterparty.  T^dly  v.  Howling,  46  L.  J., 
Q.  B.  388  ;  2  Q.  B.  D.  182  ;  36  L.  T.  163 ;  25 
W.  R.  290  ;  3  Asp.  M.  C.  61— C.  A. 

Voyage  in  Stagei  J — By  a  charterparty  a  ship 
was  to  proceed  to  Oran,  and  there  load  a  part 
cargo  of  esparto,  for  delivery  at  Gkirston,  with 
liberty  to  fill  up  with  ore,  or  other  dead- weight 
cargo,  for  owner's  benefit,  and  to  caU  at  any 
ports  in  any  order.  She  loaded  at  Oran,  and  left 
with  a  supply  of  coal  insufficient  for  a  voyage 
thence  to  Garston.  She  called  at  Huelva,  and 
was  filled  up  with  ore,  but  no  further  supply  of 
coal  was  taken  on  board.  After  leaving  Huelva, 
the  ship  went  ashore,  by  reason  of  the  insufficient 
supply  of  coal,  and  the  cargo  was  lost.    In  an 
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action  for  non-delivery  of  the  esparto  : — Held, 
by  the  court  below,  that  the  voyage  was  an 
entire  voyage  from  Oran  to  Gareton,  and  that 
the  warranty  of  seaworthiness  at  the  commence- 
ment of  that  voyage  having  been  broken,  the 
plaintiffa  were  entitled  to  recover : — Held,  on 
appeal,  that  even  if  the  voyage  could  be  treated 
as  one  divided  into  stages,  the  warranty  of  sea- 
worthiness, which  attaches  at  the  commence- 
ment of  each  stage,  had  been  broken  at  Huelva, 
and  the  plaintiffs  were  entitled  to  recover. 
Thin  V.  Riclmrd^,  62  L.  J.,  Q.  B.  39  ;  [1892]  2 
Q,  B.  141  ;  66  L.  T.  584  ;  40  W.  R.  617  ;  7  Asp. 
M.  C.  166— C.  A. 

Fitneis  for  Cargo.] — A  ship  was  chartered  to 
sail  to  Manilla  for  orders  to  load  there,  or  at 
Yloilo,  a  full  and  complete  cargo  of  sugar  in 

bags,  hemp  in  compressed  bales,  -^  measure- 
ment goods,  t  and  therewith  to  sail  to  Cork,  &c., 
the  freight  to  be  at  the  rate  of  4Z.  2s.  6d.  for  dry 
sugar,  il.  &s.  for  wet -sugar,  and  4/.  15#.  for  hemp 
or  measurement  goods ;  the  master  engaging 
that  the  vessel  before  and  when  receiving  cargo 
should  be  a  good  risk  for  insurance,  and  that 
during  the  voyage  he  would  take  all  proper 
means  to  keep  the  vessel  tight,  staunch  and 
strong,  and  in  every  way  fitted  and  provided  for 
the  voyage.  At  Yloilo  the  charterer  provided  a 
full  cargo  of  wet  sugar  in  bags.  In  the  course 
of  loading  it  was  found  that  the  quantity  of 
molasses  which  had  drained,  and  which  might 
have  been  expected  to  drain,  from  the  wet  sugar 
was  so  great  as  to  render  the  ship  unseaworthy 
unless  removed,  and  that  the  ship's  pumps  were 
unable  to  remove  it.  The  ship  was  in  all  other 
respects  seaworthy,  but  could  not  have  been 
rendered  seaworthy  for  that  cargo  without  a 
delay  which  would  have  frustrated  the  objects 
of  the  voyage: — Held,  that  the  charterer  was 
entitled  under  the  charterparty  to  supply  a  full 
cargo  of  wet  sugar,  and  to  have  a  ship  provided 
which  was  fit  for  such  a  cargo.  Stanton  v. 
Richardson,  45  L.  J.,  C.  P.  78  ;  33  L.  T.  193  ;  24 
W.  R.  324  ;  3  Asp.  M.  C.  23— H.  L. 

There  is  no  undertaking  on  the  part  of  a  ship- 
owner that  his  vessel  (if  really  fit)  shall  be  free 
from  suspicion  of  unfitness  to  receive  a  cargo  on 
board.  Towse  v.  Henderson,  4  Ex.  890  ;  19  L.  J., 
Ex.  163. 

Bamagei.] — ^A  ship  was  chartei*ed  and  put  up 
at  the  Mauritius  as  a  general  ship,  and  received 
on  board  sugars  consigned  to  London.  In  con- 
sequence of  the  unseaworthiness  of  the  ship  she 
was  forced  to  return  to  the  Mauritius,  and  part 
of  the  sugars  which  were  damaged  was  there 
landed  and  sold.  The  owners  of  the  sugars 
brought  actions  against  the  charterers  for  the 
short  delivery.  They  having  no  defence  suffered 
judgment  by  default,  and  attended  the  execution 
of  the  writs  of  inquiry.  The  owner  of  the  vessel 
had  notice  of  the  actions  and  of  each  step 
therein,  and  was  invited  to  take  on  himself  the 
defence,  which  he  declined  to  do  : — Held,  that 
the  charterers  were  entitled  to  recover  the  sums 
paid  by  them  in  those  actions,  and  also  the  costs 
incurred  by  them  therein.  Blyth  v.  Smith,  6 
Scott  (N.B.)  360 ;  6  Man.  &  G.  405  ;  12  L.  J., 
C.  P.  203  ;  7  Jur.  948. 

Declaration  for  freight  on  a  charterparty, 
whereby  the  ship  being  tight  and  every  way 
fitted  for  the  voyage  should,  at  Sunderland,  load 
a  cargo  of  coals  and  proceed  to  Constantinople, 
being  paid  freight  on  the  quantity  delivered, 


"  one-fourth  of  the  freight  to  be  advanced  to  the 
owners*  agent  in  London,  on  the  ship  having 
sailed,  less  five  per  cent,  thereon  for  assurance, 
interest  and  commission."  Averment,  that  the 
defendant  caused  the  ship  to  be  loaded  with  a 
cargo  of  coals,  and  "  that  she,  being  so  loaded, 
sailed  for  C.  pursuant  to  the  charterparty." 
Plea,  that  the  ship  was  not,  at  the  commence- 
ment of  the  voyage,  tight  and  every  way  fitted 
for  the  voyage,  and  that  by  reason  thereof  the 
ship  and  cargo  were  lost ;  and  a  second  plea, 
that  after  the  ship  sailed,  the  plaintiff  was 
guilty  of  negligent  and  improper  conduct  with 
regard  to  the  management  of  the  ship,  by  reason 
whereof  the  ship  and  cargo  were  lost : — ^Held, 
that  the  first  plea  was  not  a  good  plea  in  avoid- 
ance of  circuity  of  action,  as  the  damages 
sustained  by  the  defendant  were  not  necessarily 
identical  in  amount  with  the  sum  claimed  by  the 
plaintiff  ;  but  that  it  was  a  bar  to  the  action,  on 
the  ground  that  the  advance  on  the  freight  had 
never  become  payable.  Th4vmp8on  v.  GilUspy, 
5  EL  &  Bl.  209  ;  24  L.  J.,  Q.  B.  340  ;  1  Jur.  (N.8.) 
779  ;  3  W.  R.  605. 

Sliip  of  Peonliar  Conitmotion — Special  Appli- 
anoes.] — See  Tlie  Marathon,  48  L.  J.,  Adm.  17  ; 
40  L.  T.  163  ;  4  Asp.  M.  C.  75  ;  XII.  Bill  op 
Lading,  post,  col.  327. 

Proof  ofUnieaworthiiLesf — Ship  Unieaworthy 
shortly  after  Sailing.]  —  Unseaworthiness  at 
sailing  may  be  inferred  from  proved  unsea- 
worthiness shortly  after  sailing.  Watson  v. 
Clark,  1  Dow,  336 ;  14  R.  R.  73,  and  cases  supra, 
col.  257. 

LiabUitj  for  Damage  to  Cargo.] — See  Hotham 
V.  Hast  India  Co.,  and  cases  infra,  XY.  Cargo, 
cols.  550  seq. 

Action  for  Breach  of  Contract  aa  to  Seaworthi- 
nesi — Insurance— Pleading.] — Action  by  shipper 
against  shipowner  for  breach  of  contract  that 
the  ship  was  seaworthy  at  commencement  of 
voyage,  whereby  plaintiff  was  prevented  from 
insuring :  plea  that  before  any  damage  accrued 
to  the  plaintiff  the  ship  was  made  seaworthy  : — 
Held,  bad.    Dunbar  v.  SmUhwaite,  3  W.  R.  68. 

See  also  post,  XII.  Bill  of  Lading,  Sea- 
woBTHmBss,  Warranty. 

iii.  Position  and  Sailing. 

Position  of  Ship.] — By  a  charterparty  it  was 
agreed  that  the  ship  "Ceres,"  of  the  measure- 
ment, &c.,  "  expected  to  be  at  Alexandria  about 
the  16th  of  December,"  being  tight,  &c.,  "should 
with  all  convenient  speed "  sail  and  proceed  to 
that  port,  and  there  receive  from  the  charterers 
a  cargo  of  cotton  seed.  In  an  action  against  the 
owner,  the  breach  alleged  in  the  declaration  was, 
that  the  ship  was  not  expected  to  be  at  Alex- 
andria about  the  15th  of  December,  1871,  but 
was  then  in  such  part  of  the  world  and  under 
such  engagements  that  she  could  not  perform 
those  engagements  and  arrive  at  Alexandria 
about  the  said  day  : — Held,  a  good  breach,  the 
descriptive  statement  amounting  to  a  warranty 
that  the  ship  was  in  such  a  position  that  she 
might  reasonably  be  expected  to  arrive  at  Alex- 
andria by  the  day  named.  Corhling  v.  Massevt 
42  L.  J.,  C.  P.  153  ;  L.  R.  8  C.  P.  395  ;  28  L.  T. 
636  ;  21 W.  R.  680  ;  1  Asp.  M.  C.  18. 
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A  plea,  that,  at  the  time  of  making  the  charter- 
party,  the  ship  was,  to  the  charterer  s  knowledge, 
engajged  for  a  certain  voyage,  and  that  the 
charterparty  was  made  subject  to  a  condition 
that  she  should  with  all  convenient  speed  fulfil 
her  engagement  and  then  proceed  to  the  port 
of  loading,  and  that  she  did  so,  is  a  good  plea. 
lb. 

**  Ship  now  at  Bangoon."] — In  an  action  by 
the  vendors  against  their  vendees  for  refusal  to 
accept,  evidence  was  given  to  shew  the  circum- 
stances under  which  the  contract  was  made,  and 
that  it  was  of  vital  importance  that  the  vessel 
should  be  in  the  port  nam^  at  the  time  of 
making  the  contract.  The  jury  found,  that  the 
condition  ''  Ship  now  at  Rajigoon,*'  had  not  been 
fulfilled,  and  that  it  was  a  condition  absolutely 
vital : — Held,  that  it  was  rightly  left  to  the  jury 
to  say  under  what  circumstances  the  contract 
was  made,  and  that  the  words  "  Ship  now  at 
Rangoon"  amounted  to  a  warranty  justifying 
the  defendants  in  saying  that  there  had  been  a 
failure  of  performance  of  a  condition  precedent 
and  in  refusing  to  carry  out  the  contract. 
Oppenhsim  v.  Frater,  84  L.  T.  524  ;  3  Asp.  M.  C. 
146. 

Held,  also,  that  the  finding  of  the  jury  was 
rightly  taken  as  an  element  in  enabling  the  court 
to  say  that  the  words  amounted  to  a  condition 
precedent.    Jb, 

**How  in  port."] — By  a  charterparty,  dated 
London,  the  19th  of  October,  1860,  A.'s  ship 
•WT^  chartered  to  B.  as  follows  :  **  It  is  this  day 
mutually  agreed  between  A.,  owner  of  the  good 
«hip  or  vessel  called  the  M.,  of  420  tons  or  there- 
abouts, now  in  the  port  of  Amsterdam,  and  B., 
of  London,  merchant,  that  the  ship  being  tight, 
staunch,  strong,  and  every  way  fitted  and  ready 
for  the  voyage,  shall,  with  all  possible  despatch, 
proceed  direct  to  Newport,  Monmouthshire,"  and 
there  take  in  cargo.  On  October  16th  the  ship 
-was  at  Nieuwediep,  sixty-two  miles  from  Amster- 
<lam,  and  not  in  the  port  of  Amsterdam,  and 
under  favourable  circumstances  would  have 
reached  the  docks  at  Amsterdam  in  twelve  hours 
more,  but  in  consequence  of  contrary  winds  and 
the  absence  of  steam-tug  power,  she  remained 
■at  Nieuwediep  over  the  19th  of  October,  and  did 
not  reach  the  docks  till  the  23rd  of  October. 
She  discharged  her  cargo  with  all  possible  dis- 
patch, was  immediately  made  ready  for  sea,  and 
proceeded  direct  to  Newport,  where  she  arrived 
on  the  1st  of  December.  B.  altogether  refused 
to  load  the  ship  : — Held,  that  the  words  "  now 
in  the  port  of  Amsterdam,"  in  the  charterparty, 
imf)orted  a  warranty,  and  that  as  the  ship  was 
not  in  the  port  of  Amsterdam  at  the  time  when 
the  charterparty  was  made,  he  was  justified  in 
saying  that  there  had  been  a  failure  of  perform- 
ance of  a  condition  precedent,  and  in  refusing 
altogether  to  carry  out  the  contract.  Behji  v. 
Burntts,  3  B.  &  S.  751  ;  32  L.  J.,  Q.  B.  204  ;  9 
Jur.  (X.S.)  620  ;  8  L.  T.  207  ;  11  W.  R.  496--Ex. 
Ch. 

lime  for  Sailing— Warranty.] — To  an  action 
for  not  loading  a  vessel,  in  pursuance  of  the 
terms  of  a  charterparty,  the  defendant  pleaded 
that  it  was  agreed  by  the  charterparty,  between 
the  plaintiff,  original  charterer  of  the  good  ship 
called  the  **  Dove,"  A  I,  of  the  measurement  of  149 
tons  or  thereabouts,  now  at  sea,  having  sailed 
three  weeks  ago  or  thereabouts,  and  the  defen- 


dant, that  the  ship,  being  tight,  staunch,  &c., 
should  proceed  to  Marseilles  (after  having 
delivered  her  cargo  at  Genoa),  and  there  load 
goods  of  the  defendant,  and  therewith  proceed 
to  a  safe  port  in  the  United  Kingdom,  calling  at 
Cork  or  Falmouth,  for  a  certain  rate  of  freight, 
thirty  working  days  to  be  allowed,  Sundays 
excepted.  The  plea  then  averred  that  time  was 
an  essential  and  material  part  of  the  contract ; 
and  the  probable  situation  of  the  ship,  with 
reference  to  the  date  of  her  sailing  and  the  object 
of  her  voyage,  was  also  an  essential  part  of  the 
contract ;  and  that,  in  point  of  fact,  at  the  time 
of  making  the  charterparty,  the  ship  had  not 
sailed  three  weeks,  but  a  materially  and  unreason- 
ably later  time,  of  which  the  defendant  had  no 
notice  or  knowledge,  for  which  cause  the  defen- 
dant neglected  and  refused  to  load  the  ship  : — 
Held,  that  the  time  at  which  the  ship  sailed  was 
material,  and  that  the  statement  in  the  charter- 
party  amounted  to  a  warranty.  Olllve  v.  Booker, 
1  Ex.416;  17L.  J.,  Ex.  21. 

Onarantee  of  Deipateli  twenty -fonr   honri 
after  Arrival.] — It  was  agreed  by  charterparty 

that  a  vessel  should  sail  to  Sydney  ^  Moreton 

Bay,  and  thence  proceed  to  Callao,  Peru,  where 
the  captain  should  report  his  arrival  to  G.,  who 
should  send  the  captain  orders  for  loading  a  cargo 
of  guano  at  the  Chincha  Islands,  to  which  place 
the  vessel  should  at  once  proceed,  and  after  com- 
pleting her  loading,  proceed  to  any  safe  port  in 
the  United  Kingdom  ;  freight  to  be  paid  at  the 
rate  of  il.  sterling  per  ton  weight  of  guano. 
**  The  owners  guarantee  that  for  the  freight  of 
4Z.  per  ton,  the  ship  shall  be  despatched  for 
Australia  within  twenty-one  days  after  arrival ; 
if  detained  over  twenty-one  days  3Z.  10*.  per  ton 
to  be  the  rate  of  freight ;  if  ordered  from  Sydney 
to  Moreton  Bay,  the  time  so  occupied  not  to  be 
reckoned  in  the  days  as  above."  The  vessel 
sailed  from  Liverpool  on  the  5th  July,  1853,  and 
anchored  inside  Sydney  Heads  on  the  26th  Octo- 
ber, 1853.  She  was  ordered  to  Moreton  Bay,  but 
bad  weather  and  the  insubordination  of  a  por- 
tion of  the  crew  prevented  the  vessel  from 
leaving  Sydney  Harbour  until  the  4th  November, 
when  she  proceeded  on  her  voyage,  and  on  the 
12th  anchored  inside  the  Flanders  Rocks  and 
outside  Moreton  Bay.  She  was  taken  in  charge 
of  a  pilot,  and  on  the  14th  arrived  at  her  anchor- 
age, where  she  remained  until  the  5th  December. 
Some  of  the  crew  having  deserted,  and  others 
refused  to  work,  the  remainder  was  not  sufficient 
to  navigate  the  vessel  safely  to  Callao,  and  no 
addition  to  the  crew  could  be  procured  at  More- 
ton  Bay.  On  the  5th  December  the  master 
caused  the  anchor  to  be  got  up  and  the  sails  set 
by  the  men  who  were  willing  to  work,  with  the 
assistance  of  the  hart)our-master  and  pilot's 
crew,  and  the  vessel  proceeded  on  her  voyage  to 
Callao,  but  was  shortly  afterwards  becalmed. 
During  the  night  several  of  the  seamen  deserted. 
On  the  6th  the  vessel  proceeded  some  distance 
further,  when  the  greater  part  of  the  crew 
refused  to  proceed  to  Callao,  on  the  ground  that 
the  ship  was  not  sufficiently  mann^,  and  they 
compelled  the  captain  to  return  to  Sydney.  The 
vessel  arrived  at  Sydney  on  the  18th  December, 
and  remained  there  until  the  6th  January,  1864, 
when  she  sailed  to  Callao,  where  she  ultimately 
arrived  and  brought  home  a  cargo  of  guano  : — 
Held,  that  under  these  circumstances  the  ship 
was    not    despatched    from   Austndia    within 
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twenty-one  days  after  her  arrival,  and  conse- 
quently that  the  owners  of  the  vessel  were  not 
entitled  to  the  freight  of  il.  per  ton.  Sharp  v. 
Oibhs,\  H.  &N.801. 

ConditioiL  precedent.] — ^Where  a  charter- 
party,  dated  6th  of  February,  but  averred  not  to 
be  executed  till  the  15th  of  March,  contained  a 
covenant  by  the  owner  that  the  ship  should  and 
would  proceed  from  D.,  where  she  then  lay,  on 
or  before  the  12th  of  February,  on  her  outward- 
bound  voyage,  and  return,  6:c.,  and  a  covenant 
by  the  freighter,  that,  in  consideration  of  every- 
thing above  mentioned,  he  would  pay  freight  for 
the  voyage  ;  the  voyage  being  averred  to  be 
performed,  and  the  freight  earned,  the  owner 
may  recover  for  it,  without  averring  that  the 
ship  sailed  on  or  before  the  12th  of  February, 
such  covenant  that  the  ship  should  sail  on  or 
before  the  12th  of  February  being  either  no 
condition  precedent,  but  only  an  independent 
covenant,  for  breach  of  which  the  party  hatl 
his  remedy  in  damages  ;  or  not  of  the  substance 
of  the  contract,  which  was  for  the  performing 
of  the  voyage  for  which  the  ship  was  chartered, 
and  earning  the  freight  ;  or  being  rendered 
impossible  to  be  performed  by  the  parties  them- 
selves not  having  executed  the  deed  till  after 
the  time  appointed  for  doing  the  act,  and 
thereby  dispensing  with  the  performance  of  it. 
Hall  V.  Cazenore,  4  East,  477  ;  1  Smith,  272  ;  7 
R.  R.611. 

Stipulations  in  a  charterparty,  that  the  vessel, 
being  tight,  staunch  and  strong,  shall  sail  with 
convenient  speed,  and  within  a  reasonable  time, 
are  not  conditions  precedent  to  the  performance 
of  a  contract  to  load  on  the  part  of  the  charterer, 
although  if,  by  reason  of  the  non-compliance 
with  those  stipulations,  the  object  of  the  charter- 
party  and  of  the  voyage  was  whoUy  frustrated, 
that  may  be  an  answer  to  an  action  for  breach 
of  the  contract.  Tarrahochia  v.  Htckie^  1  H. 
&  N.  183  ;  26  L.  J.,  Ex.  26. 

By  a  charterparty  it  was  agreed,  that  the 
vessel  should  proceed  to  Trieste,  and  there  load 
a  full  cargo  of  wheat,  and,  being  so  loaded, 
should  therewith  proceed  to  a  port  in  the 
United  Kingdom,  "  the  vessel  to  sail  from  Eng- 
land on  or  before  the  4th  of  February  then 
next "  : — Held,  that  the  sailing  of  the  vessel  from 
England  on  or  before  the  day  named  was  a  con- 
dition precedent  to  the  owner*s  right  to  sue  the 
merchants  for  not  providing  a  cargo  at  Trieste. 
Olaholm  V.  Haven,  2  Scott  (N.B.)  471  ;  2  Man.  & 
G.  267  ;  10  L.  J.,  0.  P.  98. 

The  defendant  chartered  a  ship  of  T.  from 
Sunderland  to  Barcelona  :  by  the  charterparty, 
half  the  freight  was  to  be  advanced  to  the 
master  on  his  signing  the  bills  of  lading.  T., 
being  indebted  to  the  plaintiff,  gave  him  an 
order  on  the  defendant,  requiring  the  defen- 
dant to  pay  to  the  plaintiff,  on  the  ship  "  being 
loaded  and  sailed,  out  of  the  advance,"  73Z.  The 
defendant  wrote  at  the  foot  of  the  order,  that 
he  agreed  to  the  above.  The  vessel  being  loaded 
and  in  a  fit  state  for  sailing,  but  the  clearances 
not  being  completed,  nor  the  bills  of  lading 
signed,  left  Sunderland  Harbour,  with  the  cap- 
tain on  board.  She  crossed  the  bar  ;  and  the 
captain  returned  to  land,  in  onler  to  get  the 
papers  completed,  and  sign  the  bills  of  lading ; 
he  signed  them,  and  got  the  advance  of  freight 
from  the  defendant,  who  deducted  a  sum  to 
meet  the  73/.  The  vessel  stood  off  and  on, 
waiting  for   the  captain ;  but  it  being  found 


that  she  had  been  injured,  she  returned  to  Sun- 
derland Harbour  to  repair,  the  captain  not 
having  joined  her,  and  did  not  afterwards  sail : 
— Held,  that  the  sailing  of  the  vessel  was  a 
condition  precedelit  to  the  liability  of  the 
defendant  to  pay  the  73Z.  HudMon  \\  Bilton,  6 
El.  &  Bl.  566  ;  26  L.  J.,  Q.  B.  27  ;  2  Jur.  (N.8.)  784. 

'*  Beady  to  receive  Cargo."]  —  In  an 


action  for  damages  for  loss  of  freight  anrl  for 
demurrage,  it  was  proved  that  the  defendants 
made  a  contract  with  the  plaintiff  containing 
these  clauses  :  "  Steamer  to  load  end  of  November 
or  early  December.  Charterers  having  the  option 
of  cancelling  if  she  is  not  ready  to  receive  carpo- 
by  the  12th  December  next.  Steamer  to  be 
loaded  on  usual  berth  terms,  2  per  cent,  commis- 
sion to  us."  The  vessel  arrived  on  the  10th 
December,  and  her  stem  having  been  fastened 
to  the  breakwater,  the  captain  gave  the  defen- 
dants notice  that  he  was  ready  to  receive  cargo^ 
but  the  merchants  refused  to  take  the  notice 
that  the  vessel  was  "  ready  to  receive  cargo " 
until  she  was  moored  alongside  the  quay,  which 
could  not  be  done  before  the  18th  December. 
Meantime  the  merchants  cancelled  their  con- 
tracts with  the  defendants,  and  the  vessel  was 
loaded  at  a  lower  rate  of  freight  than  that  speci- 
fied in  the  contract : — Held,  that  the  plaintiff 
was  entitled  to  recover  damages  for  the  loss  of 
freight,  as  the  vessel  was  "ready  to  receive 
cargo"  within  the  meaning  of  the  contract, 
although  not  moored  alongside  the  quay,  ami 
that  the  matter  was  not  affecte<l  by  an  alleged 
custom  at  the  port,  that  a  vessel  was  not  to  be 
considered  "  reatly  to  receive  cargo  "  until  moored 
alongside  the  quay ;  but  that  the  plaintiff  was 
not  entitled  to  damages  for  demurrage  or  deten- 
tion of  the  vessel  after  12th  December,  as  the 
contract  came  to  an  end  on  that  date.  Hick  v» 
Tweedy,  63  L.  T.  765  ;  6  Asp.  M.  C.  599. 

*< Ready  to  Load/'] — A  charterparty 


provided  that,  should  the  steamer  not  be  ready 
to  load  on  or  before  the  31st  May,  1882,  the 
charterer  should  have  the  option  of  cancelling 
the  charter.  On  that  day  the  vessel  had  dis- 
charged two  holds  only  of  its  outward  cargo, 
and  was  not  completely  discharged  till  the 
middle  of  the  following  day  : — ^Held,  that  the 
charterers  were  entitled  to  cancel  the  charter. 
Groves  v.  Volkart,  1  Cab.  k,  E.  309.  Affirmed  in 
C.  A.  And  see  TJw  Austen  Friars,  Smith  v. 
Dart,  infra  ;  Oliver  v.  Fielden,  coL  504. 

Obligation  to  Load — Date  of  Arrival.] — 


A  condition  that  owners  will  provide  *'  steamers 
to  load  between  August  and  early  December 
inclusive,  at  times  to  be  in  good  time  mutually 
arranged,  but  as  nearly  as  possible  a  steamer  a 
month,"  contained  in  a  charterparty,  under 
which  the  charterers  assume  absolutely  the  obli- 
gation of  loading  such  ships,  does  not  make  the 
punctual  arrival  of  the  ship  at  dates  mentioned 
in  a  subsequent  letter  a  condition  precedent  to 
the  arising  of  the  charterers'  obligation  to  loatl, 
where  the  ships  have  been  delayed  by  perils  of 
the  sea,  which  are  excepted,  or  by  towage  which 
is  allowed  by  the  charterparty.  Potter  v.  Bvrrell, 
66  L.  J.,  Q.  B.  63  ;  [1897]  1  Q.  B.  97  ;  75  L.  T. 
491  ;  45  W.  R.  145  ;  8  Asp.  M.  C.  200— C.  A. 

<*  Kow  Sailed  or  about  to  Sail  "—Waiver.] 


— The  description  in  a  charteri>arty  of  the  ship  as 
"  now  sailed,  or  about  to  sail,"  held  to  be  of  the 
substance  of  the  contract,  and  not  a  representa- 
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tion ;  and  that  thoee  words  were  a  condition 
precedent  to  the  contract,  and  not  a  mere  war- 
ranty. The  charterers  could  therefore  have 
refused  to  load.  Berdsen  v.  Taylor^  63  L.  J., 
Q.  B.  15  ;  [1893  J  2  Q.  B.  274  ;  4  R.  510  ;  69  L.  T. 
487  ;  42  W.  R.  8  ;  7  Asp.  M.  C.  385— C.  A. 

Where  charterers  have  a  right  to  repudiate  the 
contract,  but  induce  the  shipowner  to  send  the 
ship  to  the  port  of  loading  in  the  belief  that  they 
would  only  claim  damages  in  respect  of  increased 
freight  and  insurance  premium :  —  Held,  that 
they  had  waived  their  right  to  insist  on  the  non- 
fulfilment  of  the  condition,  and  were,  therefore, 
liable  for  the  freight.    lb. 


Sail  with  the  next  Wind.]— Defence  to 


action  for  freight  that  the  ship  did  not  sail  with 
the  next  wind: — Plea  held  bad.  Cojutable  v, 
Chrery.  Infra,  coL  300. 


Qnarantine.] — By  a  charterparty  of  a 


steamship  it  was  agreed  that  she  should  go  to 
**  three  safe  loading  places  "  between  two  named 
ports,  and  there  load  from  the  charterers  a  cargo 
of  oranges,  and  being  so  loaded  proceed  to  Lon- 
don .  .  .  and  deliver  the  same  pursuant  to  bills 
of  lading  .  .  .  (the  act  of  God  .  .  .  and  all 
dangers  of  the  seas,  rivers,  and  steam  navigation 
of  what  nature  and  kind  soever  during  the  said 
voyage,  always  excepted),  and  the  charterers 
thereby  promised  to  load  the  cargo,  and  stipu- 
lated, after  a  provision  for  working  and  lay  days, 
that  "  should  the  steamer  not  be  arrived  at  first 
loading  port  free  of  pratique,  and  ready  to  load 
on  or  before  the  15th  of  December  next,  char- 
terers have  the  option  of  cancelling  or  confirming 
this  charterparty."  By  dangers  of  the  seas  the 
steamer,  although  arrived  at  the  firet  loatling 
port,  was  not  free  of  pratique  and  ready  to  loacl 
on  the  15th  of  December,  and  the  charterers 
therefore  cancelled  the  charterparty.  At  the 
trial  of  an  action  against  them  for  not  loading 
the  cargo,  the  judge  left  to  the  jury  the  disputed 
question  whether  the  port  was  a  "safe  loading 
place,"  and  they  found  in  the  affirmative  : — Held, 
that  the  excepted  dangers  clause  applied  only  to 
the  voyage,  and  not  to  the  clause  giving  the 
option  to  cancel  the  charterparty  if  the  ship  was 
not  ready  to  load  on  the  day  fixed,  and  therefore 
the  cancellation  was  justified.  Smith  v.  Dart, 
54  L.  J.,  Q.  B.  121  ;  14  Q.  B.  D.  105  ;  52  L.  T. 
218  ;  33  W.  R.  455  ;  5  Asp.  M.  C.  360. 

A  ship  has  not  arrived  within  the  meaning  of 
a  charterparty  provision  requiring  the  charterer 
to  load  within  a  fixed  time  after  her  arrival,  if 
she  cannot  be  loaded  by  reason  of  quarantine 
unknown  to  both  parties  when  the  charterparty 
was  entered  into.  Lord  Blackburn's  opinion  in 
Ifudwn.  V.  Edf',  and  PmtlHhwaite  v.  Freeland, 
-col.  472,  considered.  White  v.  Steamship  Wln- 
4ihe9ter  Co.,  13  Ct.  of  Sess.  Cas.  (4th  ser.)  524. 

A  ship  that  has  not  obtained  pratique,  and  is 
prohibited  by  regulations  of  the  port  from  com- 
municating with  the  shore,  is  not  "ready  to 
loatl "  within  the  meaning  of  those  wonls  in  a 
charterparty.  Tite  Austen  Friars,  Smith  v. 
Dart,  6  R.  739  ;  71  L.  T.  27  ;   7  Asp.  M.  C.  503. 


the  North  Holland  CanaL  On  the  3lRt  of  March 
she  proceeded  to  Alkmaar,  where  she  remained 
during  the  1st  and  2nd  of  April,  taking  in  the 
remainder  of  her  ballast.  On  the  3rd  of  April  she 
proceeded  on  her  voyage,  and  (luittetl  Nieuwediep, 
and  arrived  at  Liverpool  on  the  17th  : — Held, 
that  the  term  "leave  Amsterdam  "  did  not  meaa 
"  sail  on  her  voyage  from  Amsterdam,"  and  con- 
sequently the  stipulation  in  the  charterparty  had 
been  complied  with.  Van  Baggen  v.  BaineSy  9 
Ex.  523  ;  2  C.  L.  R.  543  ;  23  L.  J..  Ex.  213. 


Where  Aooident  vlthin  Sxoeptionf.]— 


A  merchant  at  Liverpool  entered  into  a  charter- 
party  with  the  owner  of  the  ship  as  follows  :  "  It 
is  mutually  agreed  between  the  owner  of  the 
good  ship  '  Zwaan,'  now  at  Amsterdam,  and  to 
sail  from  thence  for  Liverpool  on  or  before  the 

15th  of  March  next,  and ,  of  Liverpool,  that 

the  ship,  being  tight,  staunch  and  strong,  shall 
with  aU  convenient  speed  be  made  ready,"  &c., 
as  in  the  usual  printed  form  of  charterparty. 
The  exception  was  as  follows  : — "  Restrictions 
of  princes  and  rulers,  the  dangers  and  accidents 
of  the  seas  and  navigation,  the  act  of  God,  fire, 
pirates  and  enemies,  throughout  this  charter- 
party  always  excepted."  The  ship  did  not  sail 
from  Amsterdam  in  consequence  of  what  was 
admitted  to  be  "  the  act  of  God  "  :— Held,  that 
notwithstanding  the  words  "  throughout  this 
charterparty,"  the  sailing  of  the  ship  from 
Amsterdam  on  the  15th  of  March  was  a  con- 
dition precedent  to  the  obligation  of  the  char- 
terer to  take  and  load  the  ship.  Crookewit  v. 
Fletcher,  1  H.  &  N.  893  ;  26  L.  J,,  Ex.  153  ;  5 
W.  R.  348.    See  also  cases  post,  col.  277. 


To  Sail  Direct.]  —  By  a  charterparty 


it 


Leave  Amsterdam.*']  —  A  ship  was 
■chartered  to  "  sail  and  proceed  from  Amsterdam 
with  all  convenient  speed  to  Liverpool,  to  leave 
Amsterdam  not  later  than  all  (sic)  March."  On 
the  30th  of  March  the  ship,  having  a  portion  of 
her  ballast  on  board,  left  the  docks  at  Amsterdam, 
and  on  the  same  evening  got  to  the  entrance  of 


between  the  owner  and  the  captain  of  a  ship  and 
the  chartered  agent  abroad,  for  the  carriage  of 
timber  from  Riga  to  Portsmouth  at  a  stipulated 
rate  per  load,  the  former  bound  himsefi,  after 
receiving  his  cargo  on  board,  to  sail  with  the 
first  favourable  wind  direct  to  the  port  of  Ports- 
mouth. The  ship,  however,  unnecessarily  entered 
the  harbour  of  Copenhagen,  where  she  was 
detained  seveitd  weeks,  by  means  whereof  the 
charterer  was  put  to  considerable  expense  in 
having  fresh  insurances  effected  upon  the  cargo. 
In  an  action  for  the  freight : — Held,  that  the 
covenant  to  sail  direct  to  Portsmouth  was  not  a 
condition  precedent ;  and  that  the  deviation 
could  not  be  given  in  evidence  either  as  a  bar  to 
the  action  or  to  diminish  the  damages.  Borw 
niann  v.  Tonke,  1  Camp.  377  ;  10  R.  R.  747. 

A  shipowner,  by  charterparty  of  October  20th, 
1832,  agreed  to  go  in  ballast  from  P.  to  St.  M., 
and  bring  back  a  cargo  of  fruit  direct  to  L. ;  the 
charterer  was  to  be  allowed  thirty-five  running 
days  for  loading  and  unloading,  to  commence  on 
December  1st  then  next ;  and  if  the  vessel  did 
not  arrive  at  St.  M.  by  the  31st  January,  1833, 
the  charterer  was  to  be  at  liberty  to  rescind  the 
charterparty : — Held,  that  the  shipowner  was 
bound  to  proceetl  at  once  to  St.  M.,  and  was  not 
at  liberty  to  make  an  intermediate  voyage  for 
his  own  purposes,  although,  notwithstanding 
such  intermediate  voyage,  he  arrived  at  St.  M. 
before  the  31st  January,  1833.  M^ Andrew  v. 
Adams,  4  M.  &  Sc.  517  ;  1  Ring.  (N.C.)  29  ;  3 
L.  J.,  C.  P.  236. 


Waiyer.] — By  a  charterparty   made  at 


Malta,  dated  the  24th  of  February,  1854,  the 
chartered  ship  was  described  as  "  coppered  A  1,  of 
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Malta,"  of  a  certain  measarement,  "now  at 
anchor  at  this  port,"  and  it  was  agi-eed  that  she 
being  tight,  staunch,  and  strong,  and  properly 
manned,  and  every  way  fitted  for  the  voyage, 
should,  with  aU  convenient  speed,  proceed  in 
ballast  to  Alexandria,  in  Egypt,  and  there  load 
from  the  charterer  a  cargo  of  beans  and  wheat. 
At  the  date  of  the  charterparty  the  ship  was  not 
coppered,  nor  was  she  lying  at  anchor  in  port, 
nor  had  she  obtained  her  register.  She  was  an 
entire  new  vessel,  in  dry  dock,  her  coppering 
being  in  course  of  completion.  The  ship  was 
not  ready  to  sail  until  the  28th  of  March,  and, 
from  the  state  of  the  weather,  she  did  not  sail 
until  the  30th  of  that  month,  and  reached 
Alexandria  on  the  12th  of  April.  No  objection 
was  made  by  the  charterer,  at  the  time  of  the 
delay.  On  her  arrival  the  master  gave  notice  to 
the  charterer's  agent  there  that  he  would  be 
ready  to  receive  cargo  on  the  14th  of  that  month. 
Before  the  ship's  arrival  at  Alexandria,  the  char- 
terer's agent  had  made  a  cession  to  the  charter- 
party,  and  the  agent  referred  the  master  to  the 
cessionary,  informing  him  that  his  principal  had 
nothing  more  to  do  with  the  charterparty  than 
to  guarantee  the  solvency  of  the  cessionary. 
Freights  had  fallen  considerably  below  the  rates 
named  in  the  charterparty  between  the  date  of 
the  charterparty  and  the  date  of  the  cession. 
The  cessionary  sought  to  invalidate  the  cession 
on  account  of  the  delay  in  the  arrival  of  the 
ship,  and  on  that  ground  refused  to  give  tbe 
captain  any  cargo.  The  captain  refused  to 
acknowledge  the  cessionary  or  release  the  char- 
terer, but  at  the  same  time  expressed  his  readiness 
to  receive  a  cargo  from  any  one  under  the  order 
of  the  charterer's  agent.  The  ship  lay  at  Alex- 
andria waiting  for  cargo  the  whole  of  her  lay 
days  and  the  ten  demurrage  days,  but  received 
no  cargo  from  the  charterer.  The  captain  after- 
wards took  a  small  cargo  and  returned  to  Malta. 
In  an  action  brought  by  the  shiix)wner  against 
the  charterer  in  Malta  : — Held,  first,  that  it  was 
unnecessary  to  determine  whether  the  completion 
of  the  coppering  of  the  ship  was  a  condition  pre- 
cedent or  not  to  the  maintaining  an  action 
against  the  charterer,  as  it  was  clear  that  that 
statement  had  reference  to  the  time  of  sailing 
and  not  to  the  date  of  the  charterparty.  Dimech 
y.  Corlett^  12  Moore,  P.  C.  199.  And  see  Bent  son 
V.  Taylor^  supra,  coL  265,  as  to  waiver. 

Held,  secondly,  as  to  the  stipulation  that  the 
ship  should  sail  "with  all  convenient  speed," 
that  as  the  parties  had  not  expressly  stated  for 
themselves  in  the  charterparty  that  unless  the 
ship  sailed  on  a  specifieil  day  the  charterparty 
was  to  be  at  an  end,  and  as  the  charterer 
resided  at  Malta  and  had  made  no  objection  at 
the  time  to  the  delay,  or  had  given  evidence  that 
any  other  loss  than  that  occasioned  by  the  falling 
of  freights  had  taken  place  in  consequence  of 
the  delay,  his  position  was  not  thereby  altered, 
and  an  action  was  therefore  maintainable  against 
the  charterer  upon  the  charterparty.    Ih. 

To  Sail  with  Convoy.]— The  owner  of  a  ship  is 
bound  by  a  representation  of  his  broker,  who 
put  up  the  ship  at  the  Royal  Exchange,  and 
at  the  coffee-house,  as  a  general  ship  warranted 
to  sail  with  convoy,  and  distributed  handbills  to 
the  same  effect.  Runquist  v.  DitcJiell^  3  Esp. 
64  ;  2  Camp.  556,  n. 

Ko     Ck)nyoy  —  Lou    of   Ininranoe  — 


Lloyd's  as  about  to  sail  with  the  first  convoy. 
The  plaintiff  shipped  goods  in  her,  and  insured 
them  with  a  warranty  that  the  ship  would  sail 
with  convoy.  Before  the  ship  sailed  prelimi- 
naries of  peace  were  signed,  and  the  ship  sailed 
without  convoy,  none  being  appointed  by  the 
government,  but  with  French,  Spanish,  and 
American  passports.  No  notice  of  her  sailing 
without  convoy  was  given  to  the  plaintiffs. 
The  ship  was  lost  in  collision  the  day  after  she 
sailed.  The  plaintiffs  sued  the  defendants  for 
breach  of  contract,  whereby  they  lost  the  benefit 
of  their  insurance : — Held,  that  they  were  entitled 
to  recover.    Philips  v.  Baillie^  3  Dougl.  374. 


To  Sail  with  Convoy — Warranty  or  not.} 


Damages.] — The  defendant  put  up  a  ship  at 


— A  ship  advertised  to  sail  with  convoy  was 
blown  out  of  the  Downs,  whilst  waiting  for  con- 
voy, and  eventually,  after  endeavouring  to  put 
into  Falmouth  to  wait  for  convov,  sailed  for 
Grenada  without  convoy,  and  was  taken.  There 
was  no  mention  of  convoy  in  the  bill  of  lading. 
In  an  action  hy  the  cargo  owner  against  the 
shipowner  for  having  lost  the  benefit  of  his 
insurance  through  the  ship  sailing  without  con- 
voy, a  verdict  was  given  for  the  defendant ;  but 
a  new  trial  was  directed  in  order  that  the  ques- 
tion whether  the  advertisement  amounted  to  a 
warranty,  and  as  to  the  effect  of  the  omission  of 
mention  of  convoy  in  the  bill  of  lading  might  be 
argued.  Snell  v.  Marry att^  Abbott  on  Shipping, 
13th  ed.  357. 

To  Arrive  at  Port  of  Loading.] — Proviso  in  a 
charterparty,  that,  if  a  ship  did  not  arrive  at  her 
port  of  loading  on  or  before,  &c.,  unless  pre- 
vented by  stress  of  weather  or  unavoidable 
impediment,  the  freighter  should  not  be  obliged 
to  ship  a  cargo : — Held,  that,  if  ordinary  diligence 
was  used  in  the  voyage  to  reach  the  port  of  load- 
ing, the  owners  were  within  the  exception  of  the 
proviso,  though  the  ship  was  delayed  till  after 
the  stipulated  time  by  causes  which  extraordinary 
exertion  might  have  counteracted.  Granger  v. 
Dent,  M.  &  M.  475  ;  31  R.  R.  752. 

Where  a  ship  was  freighted  to  go  in  ballast  to 
Jamaica,  and  bring  home  a  cargo,  and  the 
freighter  undertook  to  provide  a  full  cargo  for 
her  in  time  for  the  July  convoy,  providai  she 
arrived  out  and  was  ready  by  the  25th  of  June  : — 
Held,  where  she  did  not  arrive  out  till  after  the 
25th  of  June,  that  the  freighter  was  entirely  dis- 
charged from  his  contract  to  furnish  a  cargo. 
Shadforth  v.  Higgin.,  3  Camp.  885. 

Where  the  plaintiff  covenanted  that  on  the 
anival  of  a  ship  at  a  certain  port,  he  would 
receive  the  defendant's  cargo,  and  sail  for 
England  therewith  with  the  next  June  convoy, 
provided  the  ship  arrived  and  was  ready  to  load 
sixty- five  running  days  before  the  sailing  of  such 
convoy  : — Held,  that  it  was  not  a  condition  pre- 
cedent to  the  defendant's  part  of  the  contract 
that  the  ship  should  so  arrive,  but  he  was  stiU 
bound  to  supply  a  cargo  under  a  stipulation  to- 
that  effect  in  the  contract.  Deffel  v.  Brochle- 
batik,  4  Price,  36  ;  3  Bligh,  561. 

<* Always  Afloat"— Heap  Tides— Lighteragfr 
—  Bemarrage.]  —  By  a  charterparty  the  "C." 
(described  as  expected  i-eady  to  load  about  the 
10th  of  April)  was  to  proceed  to  the  North  Dock, 
Swansea,  and  there  load,  always  afioat,  a  full  and 
complete  cargo  of  about  2,100  tons  of  fuel.  It 
was  also  agreed  that  if  the  "  C."  was  unable  to 
complete  loading  at  the  North  Dock,  the  char- 
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terers  were  to  bear  the  expense  of  lighterage 
necessary  to  enable  her  to  complete  her  loading 
elsewhere.  The  "  C."  arrived  at  the  North  Dock 
on  the  30th  of  April,  and  having  there  loadeil 
about  1,916  tons  of  fuel,  was  removed  by  her 
master  from  the  dock,  and  the  remainder  of  her 
cargo  was  taken  to  her  in  lighters.  This  was  done 
because,  the  tides  being  neap,  the  "  C."  would  have 
been  unable  to  cross  the  sill  of  the  North  Dock 
when  fuUv  laden,  and  would  have  been  detained 
there  about  a  week,  though  there  was  sufficient 
water  in  the  dock  for  her  to  have  completed  her 
loading  remaining  always  afloat : — Held,  that 
the  "  C/*  was  not "  unable  to  complete  her  loading 
at  the  North  Dock,"  and  that  the  fear  of  deten- 
tion by  being  neaped  did  not  justify  her  removal 
bv  the  master.  The  Curfew^  60  L.  J.,  Adm.  53 ; 
[1891]  P.  131;  64  L.  T.  330;  39  W.  R.  367; 
7  Asp.  M.  C.  29. 

Damages.] — The  defendant  having  guaranteed 
that,  in  consideration  of  the  plaintiff's  shipping 
goods  by  his  ship,  she  should  sail  with  or  before 
any  other  vessel  in  the  berth,  under  penalty  of 
forfeiting  half  the  freight,  and  another  ship 
having  sailed  before  her,  and  the  only  plea  being, 
payment  into  court : — Held,  that  the  sailing  of 
the  vessel  with  or  before  any  other  was  the  event 
intended  to  be  secured  ;  that  the  half  freight  was 
therefore  recoverable  as  liquidated  damages  ;  and 
that  it  was  unnecessary  for  the  plaintiff  to  give 
evidence  of  any  actual  damage  sustained  by  him. 
Sparrow  v.  ParU,  7  H.  &  N.  594  ;  31  L.  J.,  Ex, 
137  :  8  Jur.  (N.S.)  391  :  5  L.  T.  799. 

When  a  contract  was  made  in  the  following 
terras  : — "  We  undertake  to  ship  for  you  by  the 
'  Warrior  Queen,'  guaranteeing  that  she  sails 
not  later  than  the  first  week  in  July,  or  forfeit 
2s.  6d.  per  ton,  300  or  400  packages,  one-third 
yam,  at  a  through  rate  of  42*.  6rf.,  free  of  com- 
mission, provided  they  are  forwarded  per  M.  &  Co., 
on  or  before  the  29th  inst. ; "  and  the  defendant, 
in  answer  to  a  declaration  for  breach  of  the  con- 
tract by  reason  of  the  nonshipment  of  a  portion 
of  the  pack;<gcs  so  sent,  pleaded  the  payment  of 
2«.  6</.  per  ton  on  the  packages  as  and  for  the 
forfeit  according  to  the  agreement  :— -Held,  that 
the  plea  was  good.  Hevgh  v.  £8combe,  4  L.  T. 
517. 

Beprefentation  or  Warranty — Ship  not  at 
Plaoe  Kamed.] — Assumpsit  on  charterparty  by 
which  defendant  hired  a  ship  from  plaintiff  to  go 
to  Cronstadt,  and  there  take  a  full  cargo  of 
tallow  and  deals,  &c.,  and  proceed  to  London  ; 
allowance  for  lay  days  and  demurrage ;  aver- 
ment that  the  ship  went  to  Cronstadt ;  breaches 
that  the  defendant  did  not  load  a  cargo  as 
agreed,  but  shipped  deals  only  and  not  tallow  ; 
and  that  he  detained  the  ship  beyond  the  time 
agreed  on,  whereby  the  plaintiff  earned  less 
freight,  and  lost  the  use  of  his  ship  during  her 
detention.  Plea,  that  plaintiffs  had  represented 
that  the  ship  was  at  W.,  and  that  plaintiff  had 
entered  into  the  charterparty  on  that  under- 
standing, whereas  she  was  not  at  W.  Replication, 
that  at  the  time,  &c.,  the  plaintiffs  also  stated  to 
the  defendants,  and  it  M-as  mentioned  in  the 
charteri)arty,  that  the  ship  was  on  a  voyage 
from  W.  to  H.,  and  the  plaintiffs  believed  she 
was  at  W.,  whereas  she  had  sailed  from  W.  for 
H.  Rejoinder,  that  the  representation  men- 
tioned was  in  the  charterparty,  and  was  part  of 
the  contract,  and  that  the  ship  was  not  at  the 
time,  &c.,  at  W.  : — Held,  on  special  demurrer, 


that  the  mere  representation  as  alleged  in  the 
plea  was  no  answer  to  the  declaration  ;  and  that 
the  rejoinder,  if  it  alleged  a  warranty,  was  a 
departure.  EllwU  v.  Von  Olehn,  13  Q.  B.  632  ; 
18  L.  J.,  Q.  B.  221. 

Held,  by  Erie,  J.,  that,  if  the  rejoinder  had 
not  been  a  departure,  the  breach  of  warranty 
would  not  have  been  an  answer  to  the  action, 
the  defendant  having  to  some  extent  availed 
himself  of  the  contract.    lb. 

Covenant  that  Ship  ihoold  Arrive  by  Kamed 
Bay — Kon-arrival — Sefasal  to  Load.] — A  ship- 
owner covenanted  that  his  ship  should  sail  from 
M.  for  W.,  and  the  charterparty  contained  a 
proviso  that  if  the  ship  should  not  arrive  at  W. 
by  a  day  named  the  freighter  should  be  at  liberty 
to  load  her  or  not  as  he  pleased.  In  an  action 
by  the  freighter  Against  the  shipowner  for  not 
sailing  for  W,,  the  defendant  pleaded  that  he 
was  prevented  by  weather  from  sailing  and 
arriving  at  W.  by  the  day  named  : — Held,  on 
demurrer,  that  the  defendant  was  liable,  having 
undertaken  that  his  ship  should  arrive  by  the 
day  named.  Shubrick  v.  Salmand,  3  Burr. 
1637. 

Covenant — ^Beady  to  Sail  by  Bay  Kamed.] — 

The  plaintiff  by  charterparty  covenanted  that 
his  ship  should  be  ready  to  sail  by  a  day  named 
to  load  figs  at  Naples,  and  return  to  Topsham  ; 
and  the  defendant  covenanted  to  pay  freight  for 
the  same.  The  plaintiff  sued  the  defendant  for 
freight ;  the  defendant  pleaded  that  the  ship 
was  not  ready  to  sail  by  the  day  named,  whereby 
he  lost  his  profit.  Demurrer  to  plea  allowed,  the 
covenants  being  reciprocal.  Shower  \.  Cudmore^ 
Sir  Th.  Jones,  216. 

Covenant  to  Unload  and  Sail.] — Covenant  in 
charterparty  that  the  ship  having  unloadeti  at  T. 
would  sail  for  D.,  and  there  load  defendant's 
cargo.  She  did  not  unload  at  T. : — Held,  that 
her  unloading  at  T.  was  not  a  condition  precedent 
to  recovery  of  freight,  but  a  separate  covenant. 
OhUtm  V.  Drummo7id^  4  Dougl.  357  ;  2  Chit.  705. 


iv.  Capacity. 

Bescription  of  Warranty.] — To  an  action  for 
not  loading  a  ship  according  to  the  terms  of 
a  charterparty,  in  which  the  shipowner  was 
dascribed  as  "  of  the  ship  '  A.,'  of  the  measurement 
of  180  to  200  tons,  or  thereabouts,"  the  charterer 
pleaded  that  by  the  charterparty  the  ship  was 
warranted  to  be  of  the  measurement  of  180  tons 
to  200  tons,  or  thereabouts  ;  and  that  the  ship 
was  of  a  measurement  greatly  and  unreasonably 
exceeding  200  tons,  and  was  not  of  the  measure- 
ment of  180  tons  to  200  tons,  or  thereabouts  ; 
whereupon  he  did  not  load  : — Held,  that  the 
plea  was  not  proved,  inasmuch  as  the  statement 
of  tonnage  in  the  charterparty  was  matter  of 
description  only,  and  did  not  amount  to  a 
warranty  Barker  v.  Windle^  6  El.  &  Bl.  675 ; 
25  L.  J.,  Q.  B,  349  ;  2  Jur.  (n.b.)  1069  ;  4  W.  R. 
603— Ex.  Ch. 

A  cargo  of  guano  was  shipped  from  the  Chincha 
Islands  to  London,  by  the  "  Oriente."  The 
"Oriente,"  having  become  disabled,  put  into 
Valparaiso,  was  condemned,  and  her  cargo  taken 
out  of  her.  The  captain,  "  for  account  and  risk 
of  the  owner  of  the  cargo,"  chartered  the  "  Fairy 
Queen "  to  take  on  "  the  cargo  brought  by  the 
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•  Oriente/  being  470  tons  more  or  less,  not  exceed- 
ing what  she  can  reasonably  stow,"  at  the  rate  of 
6/.  2s.  6d.  per  ton.  The  owner  of  the  cargo  had 
an  agent  at  Valparaiso,  of  which  the  captains  of 
the  "Oriente"  and  the  "Fairy  Queen"  were 
aware,  but  no  reference  was  made  to  him.  After 
the  guano  had  been  loaded  on  board  the  "  Fairy 
Queen,"  the  captain  of  that  vessel  said  that  he 
had  not  more  than  350  tons  on  board  ;  and 
ultimately  the  captain  of  the  "Oriente"  agreed 
that  freight  should  be  j>aid  on  the  full  quantity 
of  guano  mentioned  in  the  charterparty  ;  and  in 
order  to  carry  out  the  agreement,  a  bill  of  lading 
was  signed  by  the  captain  of  the  "  Fairy  Queen," 
making  the  guano  deliverable  to  M.  &  Co.,  the 
agents  for  the  general  average  settlement  of  the 
"  Oriente,"  or  their  assigns,  he  or  they  paying 
freight  for  the  guano  as  470  tons,  as  per  charter- 
party  : — Held,  that  the  charterparty  contained 
no  warranty  that  the  cargo  amounted  to  470  tons 
more  or  less  ;  and  therefore  the  owners  of  the 
cargo  were  not  liable  under  the  charterparty  for 
not  loading  a  full  cargo,  (rihbs  v.  Orey,  2 
H.  &  N.  22  ;  26  L.  J.,  Ex.  286  ;  3  Jur.  (N.s.)  643  ; 
6  W.  R  608. 

A  charterparty  provided  that  the  ship  should 
load  a  cargo  of  creosoted  sleepers  and  timber, 
the  charterers  to  have  the  option  of  shipping  200 
tons  of  general  cargo,  and  contained  the  follow- 
ing words  :  "  Owners  guarantee  ship  to  carry  at 
least  about  90,000  cubic  feet,  or  1,500  tons  dead- 
weight." A  lump  sum  was  payable  as  freight. 
The  ship  was  in  fact  able  to  load  no  more  than 
65,000  cubic  feet,  equivalent  to  1,120  tons  dead- 
weight of  such  cargo.  In  an  action  by  the 
charterers  against  the  owners  for  damages : — 
Held,  that  the  words  above  mentioned  did  not 
amount  to  a  guarantee  that  the  ship  would  carry 
90,000  cubic  feet  of  the  specified  cargo.  Carnegie 
V.  Ofnner,  59  L.  J.,  Q.  B.  122  ;  24  Q.  B.  D.  45  ; 
61  L.  T.  691  ;  6  Asp.  M.  C.  447. 

CkinditioB  Precedent.] — Where,  by  a  charter- 
party  made  at  Liverpool  for  a  voyage  from 
Liverpool  to  Sydney,  the  charterer  agreed  to  pay 
for  the  use  and  hire  of  the  ship,  in  respect  of  the 
voyage,  1,550Z.  in  full,  on  condition  of  her  taking 
a  cargo  of  not  less  than  1,000  tons  of  weight  and 
measurement : — Held,  that  the  stipulation  or 
condition  of  the  ship  taking  a  cargo  of  not  less 
than  1,000  tons  of  weight  and  measurement  was 
not  a  condition  precedent ;  and  that,  even  if  it 
was  so  originally,  the  charterer  having  had  a 
substantial  part  of  the  consideration  for  his 
promise  to  pav,  could  not  plead  it  in  bar.  Pttst 
V.  Bowie,  5  B.  &  S.  20  ;  34  L.  J.,  Q.  B.  127  ;  13 
W.  R.  459— Ex.  Ch. 

Meunrement  of  Cargo,  how  aaeertained.] — By 

a  charterparty  it  was  agreed  that  "  a  ship  should 
load  a  cargo,  and  proceed  to  a  port  in  Great 
Britain,  and  deliver  the  same  nn  being  paid 
freight  at  and  after  the  rate  of  35*.  per  180 
English  cubic  feet  taken  on  board,  as  per  Gothen- 
burg custom"  .-—Held,  that  the  freight  was  to 
be  ascertaine<l  by  measuring  the  cargo,  accord- 
ing to  the  method  used  at  Gothenburg,  and  not 
according  to  the  method  use<l  at  the  port  of 
discharge.  The  Skandinar,  51  L.  J.,  Adm.  9r— 
C.  A. 

As  to  Weight.] — By  a  charterparty  made  at 
Liverpool  for  a  voyage  from  Liverpool  to  Sydney, 
the  charterer  agreed  to  pay  for  the  use  and  hire 
of  the  ship,  in  respect  of  the  voyage,  1,550/.  in 


full,  on  condition  of  her  taking  a  cargo  of  not 
less  than  1,000  tons  of  weight  and  measurement : 
— Held,  that  1,000  tons  of  weight  and  measure- 
ment meant  1,000  tons  of  a  cargo  of  goods  in  the 
ordinary  proportions  of  the  port  of  lading,  viz. 
one  third  weight  and  two-thirds  measurement, 
and  not  as  for  the  Sydney  market,  in  which  the 
proportion  is  two- thirds  weight  and.  one-third 
measurement.    Pust  v.  Dowie^  supra. 

In  Freih  or  Salt  Water.] — A  charterparty 
contained  a  guarantee  that  a  vessel  should  carry 
3,000  tons  dead  weight  upon  a  draught  of  twenty- 
six  feet  of  water  •.—Held,  that  both  parties  to  the 
charter  must  have  contemplated  loading  a  cargo 
in  the  river,  and  that,  consequently,  the  guarantee 
would  apply  to  fresh  as  well  as  to  salt  water. 
The  Xorway  (^Oicners)  v.  Ashburner,  3  Moore, 
P.  C.  (N.s.)  245  ;  Br.  &  Lush.  404  ;  11  Jur.  (N.8.) 
892  ;  13  L.  T.  50  ;  13  W.  R.  1085. 

Marginal  Kote — Ooarantee  u  to  Ship'f 
Capaoity— Stowage  of  Machinery  and  Coal.] — 
By  a  charterparty  made  between  the  respondents 
and  the  appellants  it  was  agreed  that  the 
appellants'  vessel  should  proceed  to  Glasgow  and 
there  '*  load  all  such  goods  and  merchandise  as 
the  charterers  should  tender  alongside  for  ship- 
ment, not  exceeding  what  she  could  reasonably 
stow  and  carry,"  &c.  It  wis  provided  that  the 
freight  should  be  a  lump  sum  of  2,200/.,  and  the 
charterparty  contained  this  guarantee : — '*  Owners 
guarantee  that  the  vessel  shall  carry  not  less 
than  2,000  tons  dead  weight,"  and  this  provision  : 
'•  Should  the  vessel  not  carry  the  guaranteed 
dead  weight  as  above  any  expenses  incurred 
from  this  cause  to  be  borne  by  the  owners,  and 
a  pro  rata  reduction  per  ton  to  be  made  from  the 
first  payment  of  freight."  The  cnrgo  intended 
to  be  carried  was  a  general  cargo  consisting  in 
part  of  railway  locomotive  machinery,  and  a 
note  was  by  consent  of  the  parties  written  upon 
the  margin  of  the  charterparty  specifying  the 
'•  largest  pieces  "  of  machinery  which  were  to  be 
included  in  the  cargo  by  number,  weight,  and 
measurement.  The  charterers  tendered  a  cargo 
not  in  excess  of  2,000  tons  dead  weight,  consist- 
ing of  railway  machinery,  including  locomotives 
and  tenders,  two  parcels  of  coals,  and  general 
goods.  The  large  pieces  of  machinery  were  much 
more  numerous  than  specified  in  the  marginal 
note.  The  vessel  sailed  with  only  1,691  tons 
dead  weight.  It  was  not  disputed  that  she  con- 
tained a  carrying  capacity  up  to  the  guarantee  ; 
and  it  was  admitted  that  2,000  tons  dead  weight 
of  the  cargo  tendered  could  not  have  been  carried 
on  the  vessel  unless  the  coal  had  been  packed 
with  the  machinery,  which  was  not  done.  The 
charterers  claimed  a  deduction  in  the  freight  : — 
Held,  that  the  marginal  note  amounted  to  a 
representation,  and  the  cargo  being  such  a  cargo 
as  was  not  contemplated,  and  the  fact  being 
that  the  vessel  carried  less  than  the  guaranteed 
dead  weight  because  the  charterers  tendered 
large  machmei'y  in  excess  of  their  representation, 
they  were  not  entitled  to  the  benefit  of  the 
stipulation  for  reduction  of  the  freight,  and  the 
whole  lump  freight  was  payable : — Held,  also, 
that  the  stowage  of  coal  among  machinery 
without  the  consent  of  the  shippers  of  the 
machinery  and  of  the  coal  was  not  proper 
stowage,  and  that  it  was  the  duty  of  the  respon- 
dents and  not  the  duty  of  the  appellants  to 
obtain  such  consent.  MachiU  v.  Wright,  14 
App.  Gas.  106— H.  L.  (Sc.) 
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Quantity  of  Cargro—  *'AboaV']  —  Under  a 
charterpartY  providing  that  the  ship  shall  load 
empty  petroleum  barrels,  as  many  as  may  be 
reqniretl  by  the  master,  say  about  5,0(K) ;  the 
word  "  about "  entitles  the  master  to  require  at 
his  option  the  shipment  of  10  per  cent,  more  or 
less  than  the  amount  specified.  Alcock  v.  Leeuw, 
1  Cab.  &  E.  98. 

Freight — ^Vacant  Space.] — See  Pittttr  v.  Mfw 
Zealand  Shipping  Qt.,  post,  col.  424. 

3.  Exemptions  FROM  Liability. 

**PeTilf  of  the  Seai."] — Where  there  is  an 
exception  in  a  charterparty  of  perils  of  the  sea,  Ti 
loss  from  the  ship's  running  foul  of  another  by 
misfortune  is  within  the  exception,  and  is  a  loss 
by  perils  of  the  sea.  Buller  v.  FUher^  3  Esp. 
€7. 

A  vessel  chartered  for  a  voyage  from  the  Cape 
to  Hondeklip  Bay,  there  to  load  a  cargo  of  copj^er 
ore,  and  proceecl  therewith  to  Swansea,  having 
loaded  part  of  her  cargo,  received  damage  to  her 
ca{^tan  in  a  storm,  such  that  she  was  unable  to 
load  the  rest  of  her  cargo,  120  tons,  which  were 
ready,  until  the  damage  was  repaired.  The 
master,  instead  of  running  for  the  Cape.  180  miles 
distant,  where  the  damage  could  have  been 
repaired,  proceeded  to  St.  Helena,  1,800  miles 
distant,  exj>ecting  to  be  able  to  repair  there,  and 
intending  to  return  for  the  rest  of  the  cargo  ;  but 
not  being  able  to  get  repairs  at  St.  Helena,  he 
proceeded  to  Swansea  with  a  cargo  short  of  the 
120  tons.  The  shipowner  having  sued  the  under- 
writer upon  a  policy  of  insurance  upon  chartere<l 
freight,  as  for  a  total  loss  of  freight  upon  the  120 
tons  by  perils  of  the  sea,  the  jury  found  that  the 
master  actetl  throughout  as  a  prudent  owner, 
uninsured,  would  have  acted  : — Held,  that  the 
shipowner  could  not  recover,  for  that  the  master 
was  not  prevented  by  perils  of  the  sea  from  pro- 
curing repairs  and  earning  the  freight.  Philpot 
V.  Swann,  11  C.  B.  (N.S.)  270  ;  30  L.  J.,  C.  P.  358  ; 
7  Jur.  (N.S.)  1291  ;  5  L.  T.  183. 

The  exception  in  a  charterparty  of  perils  of 
the  sea  applies  not  only  to  the  voyage  contraeted 
for,  but  also  to  the  preliminary  voyage  to  the 
port  of  loading.  Hudson  v.  Hill^  43  L.  J.,  C.  P. 
273  ;  30  L.  T.  655. 

Pleading.]  —  See  Wynne  v.  Felloics,  Holt, 
446,  infra,  col.  300. 

Condemnation.] — The  capture  of  a  chartered 
ship,  and  condemnation  and  sale  by  a  decree  of 
a  vice-admiralty  court,  do  not,  if  the  decree  is 
reversed  by  the  court  of  appeal  (although  more 
than  three  years  afterwaixls),  with  costs  and 
damages,  amount  to  a  prevention  by  the  perils 
enumerated  in  the  charter ;  but  the  shipowner 
is  bound  to  perform  his  contract  or  to  pay 
damages.  Th£  Xewport^  Swabcy,  335 ;  6  W.  R. 
310— P.  C. 

Ihiration  of  Exception.]— A  charterparty  pro- 
vided that  a  ship  should  proceed  from  a  port 
where  she  was  lying,  to  a  usual  loading-place,  and 
there  load  a  full  and  complete  cargo,  and  proceed 
to  a  certain  other  port.  The  charterparty  con- 
tained a  clause,  "  The  act  of  God,  the  Queen's 
enemies,  restraints  of  princes  and  rulers,  fire  and 
all  and  every  other  dangers  and  accidents  of 
the  seas  and  rivers  and  navigation,  of  whatever 
nature   and  kind   soever,  during    the  voyage. 


always  excepted  "  : — Held,  that  the  passage  from 
the  port  whei'e  the  ship  lay  to  a  usual  place  of 
loading  was  part  of  the  voyage,  an<l  within  the 
exception.  Barkery.  M'Afidrtni\  18  C.  B.  (N.S.) 
759  ;  34  L.  J.,  C.  P.  191  ;  11  Jur.  (N.S.)  637  ;  12 
L.  T.  459 ;  13  W.  R.  779.  And  see  Bruce  v. 
Nicolopido^  infra,  col.  277. 

Obligation  to  repair  Yeuel  and  oomplete 
Voyage.] — The  exception  of  perils  of  the  sea 
contained  in  a  charterparty  will  not  relieve  the 
shipowner  from  his  obligation  to  complete  the 
voyage  by  carrying  the  cargo  to  the  port  of 
destination  in  the  chartei-ed  ship,  if  the  damage 
caused  by  such  perils  is  capable  of  repair  within 
a  reasonable  time  and  at  a  cost  not  exceeding  the 
value  of  the  ship  when  repaired.  Assicurazloni 
Getwrali  and  Schenker  v.  Bensie  Morri^i  Steam- 
sJiip  Co.,  61  L.  J.,  Q.  B.  754  ;  [1892]  2  Q.  B.  652  ; 
4R.  33;  67L.T.218;  41  W.R.83;  TAsp.M.O. 
217— C.  A. 

**  Peril!  of  Kayigation."] — H.,  by  a  charter- 
party,  engaged  a  vessel  of  G.,  name  to  be  given 
up  by  G.  to  H.  as  soon  as  known,  the  vessel  to 
proceed  from  the  port  of  Hull  to  the  port  of 
Alexandria,  with  liberty  to  G.  to  ship  cargo  on 
the  outwanl  voyage  to  Alexandria,  and  to  call  at 
intermediate  ports ;  the  ship  on  arriving  at  the 
port  of  Alexandria  to  take  in  a  cargo  to  be 
shipped  by  H.'s  agents  and  proceed  with  the 
same  at  a  ceitain  stipulated  rate  of  freight  to  be 
paid  by  H.  to  G.  to  the  ports  of  Hull  or  London. 
The  ship  was  to  arrive  at  Alexandria  within  three 
weeks  of  November  loth,  1870,  but  the  charter- 
party  contained  the  usual  exceptions  as  to  perils 
of  navigation.  The  ship  did  not  arrive  at  the 
port  of  Alexandria  until  considerably  after  the 
margin  of  time  allowed  by  the  charterparty, 
whereby  H.,  by  losing  the  market  for  his  cargo, 
sustained  damage.  The  delay  was  caused  by 
perils  of  navigation  within  the  exception  clause 
of  the  charterparty  arising  on  the  outward  voy- 
age from  Hull  to  Alexandria  to  take  in  H.'s 
cargo.  G.  pleaded  the  exception  and  the  delay  : 
— Held,  that  the  plea  afforded  an  answer  to  the 
action,  inasmuch  as  the  exception  in  the  charter- 
party  covered  dangers  of  navigation  occurring  on 
the  outward  voyage  before  H.'s  cargo  was  shipped 
as  well  as  the  transit  with  his  cargo  on  board 
from  Alexandria  to  Hull  or  London.  HarrUon  v. 
Gartkorne,  26  L.  T.  608  ;  20  W.  R.  722  ;  1  Asp. 
M.  C.  303. 

Piratee.]  —  Pirates  are  a  peril  of  the  sea 
within  the  meaning  of  a  charteri)arty  relieving 
the  shipowner  from  liability  for  perils  of  the  sea. 
Pickering  v.  Barkley,  Styles,  132. 

Conitmotion — *<Aocident8  of  the  Seas" 
and  "Unforeseen  Circnmstanoes **  exoepted — 
Stress  of  Weather — Deviation.] — The  owners  of 
a  steamship  agreed  by  charterparty,  excepting 
"  dangers  and  accidents  of  the  seas,"  to  send  her 
to  Barrow  to  load  iron  to  be  at  Glasgow  not  later 
than  October  14th,  "unforeseen  circumstances 
excepted."  The  steamer,  which  was  loading  coals 
at  Glasgow,  completed  her  cargo,  which  she 
delivered  at  Dublin,  but  owing  to  bacl  weather  did 
not  arrive  at  Barrow  until  October  16th.  She 
loaded  the  iron  on  October  17th,  but  owing  to  bad 
weather  did  not  arrive  at  Glasgow  until  October 
26th  : — Held,  that,  since  under  ordinary  circum- 
stances of  weather,  the  ship  could  have  delivered 
her  coals  at  Dublin  and  arrived  with  the  iron  at 
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Glasgow  on  October  14th,  the  jury  were  entitled 
to  rely  on  that  fact,  and  that  the  owners  were  not 
liable.  Donaldson  v.  Little^  10  Ct.  of  Sess.  Ca. 
(4th  ser.)  413. 

«  Dangers  and  AooidentB  of  Nayigation" — 
Collision.] — ^A  charterparty  provided  that  a  ship 
should  load  a  cargo  of  coal  and  deliver  the  same 
at  the  port  of  discharge  at  a  freight  of  so  much 
per  ton  on  the  quantity  delivered  (the  act  of 
Go<l,  &c.,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers  and  navigation 
always  excepted),  the  freight  to  be  paid  two- 
thirds  in  cash  t€n  days  after  the  vessel's  sailing, 
and  the  remainder  in  cash  on  the  right  and  true 
delivery  of  the  cargo  agreeably  to  bills  of  lading, 
less  cost  of  coal  delivered  short  of  bill  of  lading 
quantity  : — Held,  that  a  collision  attributable 
solely  to  the  negligence  of  those  in  charge  of  the 
other  vessel  was  a  "  danger  or  accident  of  navi- 
gation "  within  the  meaning  of  the  charterparty, 
and  therefore  that  the  shipowners  were  not  liable 
in  respect  of  non-delivery  of  part  of  the  cargo 
shipped  caused  by  such  a  collision  ;  but  that  the 
charterers  were  entitled  nevertheless  under  the 
charterparty  to  set  off  the  cost  of  the  coal  so 
undelivered  against  the  balance  of  freight  pay- 
able on  delivery  of  the  remainder  of  the  cargo  at 
the  port  of  discharge.  Woodley  v.  Michell  (11 
Q.  B.  D.  47)  distinguished.  "  Gartstojr  Sailing 
Ship  Q).  V.  Hickie,  56  L.  J.,  Q.  B.  38  ;  18  Q.  B.  1). 
17  ;  55  L.  T.  879  ;  35  W.  R.  33  ;  6  Asp.  M.  C.  71 
— C.  A. 

*<  Dangers  and  Accidents  of  the  Seas.*'] — Rice 
was  shipped  under  a  charterparty  and  l)ills  of 
lading  which  excepted  "dangers  and  accidents 
of  the  seas."  During  the  voyage  rats  gnawed 
a  hole  in  a  pipe  on  boaM  the  ship,  whereby  sea- 
water  escaped  and  damaged  the  rice,  without 
neglect  or  default  on  the  part  of  the  shipowners 
or  their  servants  : — Held,  that  the  damage  was 
within  the  exception,  and  that  the  shipownei*s 
were  not  liable.  Hamilton  v.  Pandorf^  57  L.  J., 
Q.  B.  24  ;  12  App.  Cas.  518  ;  57  L.  T.  726 :  36 
W.  R.  369  ;  52  J.  P.  196  ;  6  Asp.  M.C.  212— H.  L. 
(E.) 

** Dangers  of  the  Seas  and  Rivers" — Timber 

Baft.] — Timber  had  been  towed  alongside  a 
vessel  lying  in  a  river  for  shipment,  and  the 
master's  receipts  for  the  quantity  delivered  hatl 
been  received,  and  owing  to  a  rapid  current 
and  strong  wind  then  prevailing  the  usual  means 
for  securing  the  timber  provetl  inefficient  and  a 
large  amount  was  lost : — Held,  that  the  loss  was 
a  loss  within  the  exception  of  a  charterparty 
excluding  all  "  dangers  and  accidents  of  seas  and 
rivers."     Pywan  v.  Jiurt,  1  Cab.  &  E.  207. 

Effect  of,  on  Option  to  Cancel.] — See  Smith  v. 
Dart^  ante,  col.  266. 

Seaworthiness — Engineers'  Neglect — Error  or 
Negligence  of  Navigation.] — By  charterparty 
the  shipowner  was  exempted  from  liability  for 
"act  of  God,  the  Queen's  enemies,  fire  and  all 
and  every  other  dangers  and  accidents  of  the 
seas,  rivera,  and  errors  or  negligence  of  navigation 
of  whatsoever  kind  during  the  said  voyage." 
The  ship  was  lost  through  failure  of  steam  power 
to  keep  off  a  lee  shore.  The  failure  of  steam 
power  was  because  the  water  had  been  allowed 
to  get  too  low  in  the  boilers,  so  that  they  heateil 
and  contracted  suddenly  and  leaked  : — Held,  that 


the  loss  was  by  "  error  or  negligence  of  naviga- 
tion," and  that  the  owners  were  not  liable. 
Cunningham  v.  ColHU^  16  Ct.  of  Sess.  Cas.  (4th 
ser.)  295. 

Kuddy  Water  in  Boiler.]  —  A  steamship 
charterparty  exempted  the  owners  from  liability 
for  "  act  of  God,  the  Queen's  enemies,  fire  and  all 
and  every  other  dangers  and  accidents  of  the  seas, 
rivers  and  (or)  errors  or  negligence  of  navigation 
of  whatsoever  nature  and  kind  during  the  said 
voyage."  The  ship  was  lost  through  the  break- 
down of  her  boiler  owing  to  muddy  water  that . 
was  in  it  before  she  sailed.  The  charterers  suetl 
t^e  owners  for  loss  of  cargo : — Held,  that  the 
owners  were  liable,  as  the  ship  was  unseaworthy 
when  she  sailed.  Senile  Sulphur  arid  Copper  Co. 
V.  G)liiU,  15  Ct.  of  Sess.  Cas.  (4th  ser.)  616. 

*' Restraints  of  Princes.''] — In  an  action  for 
breach  of  a  charterparty,  by  which  it  was  agreed 
that  a  vessel  should  proceed  to  a  port  of  loiiding, 
and  after  loading  a  cargo  convey  it  to  a  foreign 
port,  the  act  of  God,  Queen's  enemies,  restraints 
of  princes  and  rulers,  fire  and  all  and  every  other 
d.angers  and  accidents  of  the  seas  .  .  .  during  the 
voyage  excepted,  it  was  pleaded  that  befoi*e 
breach  there  was  a  war  between  the  countrv  of 
the  port  of  destination  and  another  country,  so 
that  the  performance  of  the  charterparty  became 
illegal,  and  the  shipowner  refused  to  perform  it : 
— Held,  that  the  plea  was  good,  as  the  blockade 
was  within  the  meaning  of  the  exception, 
"  restraints  of  princes,"  and  that  the  shipowner 
was  not  bound  to  have  proceeded  to  the  port  of 
loading,  or  to  have  waited  in  anticipation  of  the 
removal  of  the  blockade,  in  the  absence  of  any- 
thing to  lead  to  the  inference  that  it  would  be 
removed  within  a  reasonable  time.  Gcipel  v. 
Smith,  41  L.  J.,  Q.  B.  153  ;  L.  R.  7  Q.  B.  404  ;  26 
L.  T.  361  ;  20  W.  R.  332  ;  1  Asp.  M.  C.  268. 

Seizure  by  agents  of  British  government  with- 
out authority  (semble)  not  within  the  exception 
of  restraints  of  princes.  Evans  v.  Ilutton,  2 
Man.  &;  G.  954  ;  5  Scott  (N.K.)  670  ;  2  D.  P.  C. 
600;  12L.  J.,  C.  P.  17. 

Duration  of  Exception.] — The  plaintiff  and 
the  defendants  agree<l,  by  charterparty,  that 
a  ship  then  at  Liverpool,  of  which  the  plaintiff 
was  master,  should  with  all  convenient  speed  be 
made  ready,  and  should,  at  Liveqiool,  receive  and 
load  from  the  charterer's  agents  a  full  cargo, 
and,  being  so  loaded,  should  proceetl  to  Stettin 
and  deliver  the  same,  and  so  end  the  voyage, 
restraint  of  princes,  &c.,during  the  voyage,  always 
excepted,  and  the  ship  was  to  be  loaded  at  Liver- 
pool without  detention ;  and  the  defend  ant  thereby 
agreed  to  load  the  vessel  at  Liverpool,  as  in  the 
charterparty  stated,  with  the  cargo  at  Liverpool : 
— Held,  that  the  exception  was  applicable  only 
after  the  ship  had  quitted  Liverpool.  Crow  v. 
Falk,  8  Q.  B.  467  ;  15  L.  J.,  Q.  B.  183  ;  10  Jur.  374. 

A  vessel,  after  discharging  her  outward  cargo 
for  the  owners'  benefit,  was  to  proceed  to  Galatz 
or  Ibraila,  as  ordered  at  Constantinople  or  Sulina 
by  the  charterer's  agents,  and  there  load  a  cargo 
of  corn,  and  therewith  proceetl  homewards  and 
discharge  at  a  port  in  the  United  Kingtlom,  and 
so  end  the  voyage ;  restraints  of  princes  and 
nilers,  the  dangers  of  the  seas,  navigation,  fire, 
pirates  and  enemies  during  the  voyage  always 
mutually  excepted  : — Held,  that  the  voyage  com- 
menced from  the  period  of  the  discharge  of  the 
outward  cargo,  and  that  the  exception  as  to  the 
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restraints  of  princes  applied  to  the  loading  at 
Ibraila,  where  the  vessel  proceeded  ;  and,  coDse- 
quently,  that  it  was  a  good  plea  to  an  action  by 
the  owner  against  the  charterer,  for  not  loading 
a  cargo  at  Ibraila,  that  he  was  prevented  from 
loading  by  the  restraint  and  prohibition  of  the 
mler  of  the  country  wherein  Ibraila  is  situate. 
Bruce  v.  Mcolopulo,  U  Ex.  129  ;  3  C.  L.  R.  775 ; 
24  L.  J.,  Ex.  321  ;  3  W.  R.  483.  And  see  Barker 
v.  ]iP Andrew,  supra,  col.  274. 

*'  Queen's  B&emiet."]  — ^When  a  charterparty 
contains  the  exception  **  Queen's  enemies,"  an 
apprehension  of  capture,  founded  upon  circum- 
stances calculated  to  affect  the  mind  of  a  master 
of  ordinary  courage,  judgment  and  experience, 
will  justify  delay  in  port  (luring  the  continuance 
of  the  risk ;  nor  is  such  delay  less  justifiable  in 
the  case  of  a  ship  belonging  to  a  belligerent 
nation,  but  carrying  a  neutral  cargo.  The  San 
Rowuin,  41  L.  J.,  Adm.  72 ;  L.  R.  3  Adm.  583  ; 
26  L.  T.  948 ;  1  Asp.  M.  C.  346.  Affirmed,  42 
L.  J.,  Adm.  46  ;  L.  R.  6  P.  C.  301  ;  28  L.  T.  381  ; 
21  W.  R.  393 ;  1  Asp.  M.  C.  603. 


Eeading  Charterparty  with  Bill  of  Lad- 


ing.]— ^When  a  charterparty  contains  the  excep- 
tions "  Queen's  enemies,  restraints  of  princes,"  &c., 
and  a  stipulation  that  the  master  is  to  sign  bills 
of  lading  in  pursuance  thereof  "  without  preju- 
dice to  this  charterparty,"  and  the  bills  of  lading 
are  signed  containing  no  exception  but  *'  dangers 
of  the  seas  only  excepted,"  the  cargo  being  thereby 
consigned  to  consignees  named  therein,  who  had 
notice  of  the  terms  of  the  charterparty  at  the 
time  it  was  entered  into,  the  contract  is  contained 
in  both  instruments,  and  the  stipulation  in  the 
bills  of  lading  does  not  supersede  the  stipulations 
in  the  charterparty.    lb. 

Prerention  from  Loading  by  Accident,  ftc.l — 
When  a  charterer  by  his  charterparty  undertakes 
to  load  a  ship  within  certain  given  lay  days, 
**  accidents  or  causes  occurring  beyond  the  con- 
trol of  the  shippers  or  affreighters,  which  may 
prevent  or  delay  her  loading  or  discharging, 
including  civil  commotion,  strikes,  riots,  stoppage 
of  trains,  always  excepted,"  or  to  pay  demurrage, 
he  cannot  excuse  default  in  loading  within  the 
lay  days  by  giving  evidence  of  general  disturb- 
ance and  cessation  of  work  in  the  district  about 
the  time  ;  but  to  exempt  himself  from  liability 
must  shew  a  disturbing  cause,  actually  prevent- 
ing the  loading  of  the  particular  ship.  Th^ 
Village  Belle,  30  L.  T.  232 ;  2  Asp.  M.  C.  228. 
See  Crooekewit  v.  Fletcher,  ante,  col.  266. 

Want  of  Men.] — Where  a  charterparty  pro- 
vided that,  in  case  of  the  "inability  of  the  shij) 
to  execute  or  proceed  on  the  service,"  certain  per- 
sons should  be  at  liberty  to  make  such  abatement 
out  of  the  freight  as  they  should  think  reason- 
able : — Held,  that  an  inability  of  the  ship  to 
proceed  to  sea  for  want  of  men  to  navigate  her, 
was  within  the  proviso,  although  such  want  of 
men  arose  from  the  ravages  of  the  smallpox 
amongst  the  original  crew,  the  death  of  some,  and 
the  desertion  of  others  from  fear  of  the  distemper, 
and  an  impossibility  of  procuring  others  on  the 
spot  in  their  room.  Beatson  v.  Schunk,  3  East, 
233  ;  7  R.  R.  436. 

Lay  Bayi — Demurrage.] — ^Where  it  was  agreed 
by  charterparty  that  the  charterer  should  not  be 
liable  for  delay  in  loading  caused  by  neaps  and 


stoppage  of  navigation  and  the  lay  days  were 
exceeded  in  consequence  of  the  lighters  which 
were  bringing  the  cargo  (one  of  salt)  down  the 
rivers  Weaver  and  Mersey  to  Birkenhead,  the 
place  of  loading,  being  delayed  by  neaps  of  excep- 
tional lowness  at  the  junction  of  the  Mersey 
and  Weaver,  and  it  was  proved  that  it  is  the 
invariable  practice  for  all  salt  intended  for  foreign 
exportation  to  be  brought  to  Birkenhead  from  the 
Weaver  by  water  ;  that  there  are  no  storehouses 
for  salt  at  Birkenhead ;  and  that  it  is  never  kept 
there  to  await  the  arrival  of  vessels: — The 
charterer  was  held  to  be  relieved  from  liability 
under  the  above  exceptions,  upon  the  ground  that 
they  must  be  taken  to  apply  to  bringing  the  cargo 
to  Birkenhead  for  loading  purposes.  Allerton 
Sailing  Ship  Co,  v.  Falk,  6  Asp.  M.  C.  287. 
Distinguishing  Orant  v.  Ciwerdale,  XIV.  De- 
murrage, post,  col.  479. 

Negligence  of  Crew  "daring  Voyage."] — 
Under  a  charterparty,  which  providetl  that  the 
shipownere  were  not  to  be  re8|x>nsible  for  *'  any 
act,  neglect  or  default  whatsoever  of  the  crew 
or  other  servants  of  the  shipowners  during  the 
voyage,"  the  "  C.  P."  proceeded  to  Newfairwater 
and  commenced  to  load  a  cargo  for  Greenock. 
During  the  loading  the  cargo  was  damaged  by 
water  entering  the  ship  through  a  valve,  which 
had  been  negligently  left  open  by  one  of  the 
engineers  belonging  to  the  ship.  In  an  action 
brought  by  the  charterers  to  recover  damages  in 
respect  of  the  loss  so  occasioned  : — Held,  that 
the  loss  was  occasioned  during  the  "voyage" 
within  the  meaning  of  the  charterparty.  and 
that  the  defendants  were  not  liable  : — Held,  also 
(on  a  counter-claim  by  the  defendants  for 
general  average  contribution  in  respect  of  the 
loss),  that  the  defendants  were  entitled  to  recover, 
as  the  negligence  of  their  own  servants  which  had 
caused  the  loss  was  negligence  for  which  they 
were  not  responsible.  T/te  Carron  Park,  o9 
L.  J.,  Adm.  74  ;  16  P.  D.  203  ;  63  L.  T.  356  ;  39 
W.  R.  191  ;  6  Asp.  M.  C.  543. 

See  aUo  c<Mct  as  to  exceptions,  infra,  XII. 
Bill  of  Lading. 

4.  Provisions  as  to  Bills  of  Lading  and 

Documents. 

Kaiter  bound  to  lign  Billi   of  Lading.] — It 

was  stipulated  by  a  charterparty  made  between 
the  plaintiffs  and  the  defendants  that  the  master 
of  the  ship  should  sign  bills  of  lading  as  pre- 
sented, or  pay  a  named  penalty.  He  refused  to 
do  so,  and  sailed  from  the  port  of  loatling 
without  having  signed  any  bills  of  lading.  He 
proceeded  to  the  port  of  discharge,  delivered  a 
portion  of  the  cargo  to  the  consignees,  but  ceased 
doing  so  and  warehoused  the  remainder,  as  they, 
acting  under  instructions  from  the  charterers, 
claimed  to  deduct  from  the  freight  an  amount 
equal  to  the  penalty  named  in  the  chartei-i)arty. 
In  an  action  by  the  charterers  against  the  ship- 
owners for  conversion  and  for  penalties  : — Held, 
that  the  plaintifEs  could  recover  nominal  damages 
for  the  breach  of  contract  in  not  signing  bills  of 
lading  as  presented.  Jane*  v.  Hovgh,  49  L.  J., 
Ex.  211  ;  5  Ex.  D.  115  ;  42  L.  T.  108  :  4  Asp. 
M.  C.  248— C.  A.  See  also  Seeger  v.  Duthie,  8 
C.  B.  (N.S.)  72  ;  30  L.  J.,  C.  P.  (^5  ;  7  Jur.  (N.S.) 
239  ;  3  L.  T.  478  ;  9  W.  R.  166— Ex.  Ch. 


On  Terma  of  Snb-oharter — ^Notioe  of  Lien.] 


— A  shipper  who  has  loaded  on  the  terms  of  a 
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sub-charter  is  not  affected  by  notice  of  a  stipu- 
lation in  the  original  charterparty  that  the 
owner  is  to  have  "  a  lien  on  the  cargo  for  arrears 
of  hire."  He  has  a  right  to  have  bills  of  lading 
signed  on  the  terms  of  the  sub-charter.  Tharsis 
Sulphur  and  Otpper  Mining  Co.  v.  Culliford^  22 
W.  R.  46. 


Obligation  to  inquire  ai  to  Existence 


of  Billi  of  Lading.] — The  goods  of  a  shipper  in 
a  geneml  ship  are  not  affected  by  a  clause  in  a 
charterparty  of  which  he  has  no  notice  or  know- 
ledge, giving  the  shipowner  a  lien  on  all  cargo 
and  freight  for  arrears  of  hire  due  under  the 
charterparty.  Semble,  the  fact  that  no  bills  of 
lading  were  given  for  the  goods  makes  no  differ- 
ence in  this  respect  as  to  the  rights  and  liabilities 
of  the  parties.  T.  hired  a  ship  from  M..  and  by 
the  charterparty  gave  M.  a  lien  on  all  cargo  and 
freight  for  arrears  of  hire.  T.  advertised  the 
ship  as  a  general  ship,  and  gave  no  notice  of  the 
^sharterpai-ty.  B.  shipped  goods  and  obtained  a 
receipt,  but  no  bill  of  lading.  The  hire  being 
in  arrears,  M.  detained  the  goods  of  B.  for  the 
whole  of  the  arrears : — Held,  that  M.  was  not 
entitled  to  detain  the  goods  of  B.,  and  that  B. 
was  entitled  to  damages  for  their  detention. 
The  Stornoway,  51  L.  J.,  Adm.  27 ;  46  L.  T.  773 ; 
4  Asp.  M.  C.  529. 

To  obtain  Consolar  Kanifeit.] — In  an  action 
by  the  owners  of  a  vessel  against  a  charterer, 
the  declaration  alleged  that  it  was  customary  at 
Liverpool  for  the  shippers  of  goods  by  vessel  to 
make  out  for  the  captain  a  correct  copy  of  each 
bill  of  lading,  and  that  the  shippers  of  the  cargo 
did  make  out  copies  of  eight  bills  of  lading  for 
the  captain,  and  did  deliver  the  copies  to  the 
charterer  for  the  captain,  and  that  it  was  neces- 
sary, as  the  charterer  knew,  for  the  purposes  of 
the  voyage,  that  before  sailing  a  consular  mani- 
fest should  be  made  out,  and  that  it  was  his  duty 
as  charterer,  and  having  in  his  possession  the 
captain's  copies  of  the  bills  of  lading,  on  request 
of  the  owners  of  the  ship,  to  hand  over  and  give 
all  such  copies  for  the  purpose  of  enabling  a 
complete  consular  manifest  to  be  made  out,  and 
that  he  was  requested  to  do  so,  but  only  handed 
over  six  out  of  the  eight  bills  of  lading  : — Held, 
that  there  was  no  such  duty  as  alleged  to  hand 
over  the  copies  of  the  bills  of  lading,  and  that, 
therefore,  the  declaration  was  bad,  and  there 
was  no  cause  of  action.  Dvtton  v.  PowleSy  2 
B.  &  S.  174 ;  31  L.  J.,  Q.  B.  191  ;  8  Jur.  (N.8.) 
970  ;  6  L.  T.  224  ;  10  W.  R.  408— Ex.  Ch. 

As  to  Bill  of  Health.]  —  In  an  action  on  a 
charterparty.  in  which  the  shipowner  covenanted 
*'  that  the  vessel  should  be  sufficiently  furnished 
with  everything  necessary  and  neetlful  for  the 
voyage  in  question,"  which  was  to  Cagliari,  in 
Sardinia : — Held,  that  it  was  his  duty  to  have 
a  bill  of  health  on  board ;  and,  the  charterer 
having  been  put  to  great  inconvenience  and 
expense  on  account  of  the  ship  not  being  pro- 
vided with  such  document,  that  the  shipowner 
was  responsible  for  the  loss  occasioned  thereby. 
Levy  V.  Cifgterton,  Holt,  167  ;  4  Camp.  389  ;  1 
Stark.  212  ;  16  R.  R.  808. 

As  to  Passes.] — By  a  charterparty  it  was 
agreed  between  the  owners  of  a  vessel  and  the 
charterers  that  the  vessel  should  sail  to  Callao  : 
that  the  vessel  being  tight,  staunch,  strong  and 
well  conditioned  for  the  voyage  should  load  a 


cargo  of  guano  at  the  Chincha  Islands,  to  which 
place  she  should  at  once  proceed,  calling  on  her 
way  at  Pisco  to  obtain  the  necessary  pass  to 
load,  which  should  be  given  to  the  captain  by 
the  charterers'  agent  free  of  expense,  within 
twenty-four  hours  of  his  application.     Breach, 
that  the  charterers  made  default  in  providing 
the  agreed  guano,  and  only  provided  an  insuffi- 
cient and  a  less  quantity.    Plea,  that  Calldo  and 
the  Chincha  Islands  are  a  part  of  the  republic 
of  Peru,  and  that  by  the  laws  of  that  republic,  a 
vessel  proceeding  from  Callao  to  the  Chincha 
Islands  for  guano  is  obliged  to  procure  from  the 
government  a  written  pass  so  to  do,  and  the 
vessel  could  not  lawfully  have  proceeded  from 
Callao    to    the  Chincha  Islands  without    such 
pass  ;  that  the  government  refused  to  give  such 
pass  ;  and  thereupon  the  vessel  was  repaired  at 
Callao,  and  the  government  did  afterwards  give 
a  pass,  for  the  vessel  to  proceed  to  take  in  guano, 
upon  the  condition  that  moro  guano  should  not 
be    placed   on    board    than    would    make   the 
vessel  draw    eighteen  and  a    half    feet ;    that 
the  vessel  did,  by  virtue  of  such  pass,  proceed  to 
the  Chincha  Islands,  and  the  charterers  caused 
to  be  loaded  on  board  her  sufficient  guano  to 
make  her  draw  eighteen  and  a  half  feet,  and 
they  could  not,  without  violating  the  laws  of 
Peru,  have  loaded  a  greater  quantity,  and  if 
they  had  done  so,  the  vessel  and  cargo  would 
have  been  liable  to  seizure : — Held,  that  the  plea 
was  bad,  since  the  obligation  was  on  the  char- 
terers to  procure  the  proper  pass,  and  it  was  not 
alleged  that  they  were  prevented  from  so  doing 
by  reason  of  the  vessel  not  being  well  condi- 
tioned.   Kirk  V.  Gibbjf,  I  H.  &  N.  810  ;  26  L.  J., 
Ex.  209. 

5.  Performance. 

a.  Nominating'  Port. 

Bnty  of  Captain  to  wait  for  Orders  at  Port  of 
Call.] — The  master  of  a  ship,  under  a  charter- 
party  to  load  a  cargo  at  a  foreign  port,  and 
thence  proceed  to  a  port  in  Great  Britain,  as 
ordered,  is  not  bound,  in  default  of  orders,  to 
wait  at  the  foreign  port  until  he  has  communi- 
cated with  the  charterer.  Si&veking  v.  Mactn^  6 
El.  &  Bl.  670  ;  25  L.  J.,  Q.  B.  358  ;  2  Jur.  (N.B.) 
515  ;  4  W.  R.  606— Ex.  Ch. 


To  obej  Directions  as  to  Place  of  I>i«- 


charge.] — Under  an  open  charterparty  to  deliver 
at  a  certain  port  it  is  the  duty  of  the  master  to 
obey  the  directions  of  the  owner  of  the  cargo 
.as  to  the  place  of  discharge  in  such  port.  Tke 
Felix,  37  L.  J.,  Adm.  48  :  L.  R.  2  A.  &  E.  273  ; 
18  L.  T.  587  ;  17  W.  R.  102. 

At  what  Time.] — A  charterparty,  by  which  it 
is  agreed  that  a  ship,  after  delivering  her  outward 
cargo  at  Malta,  shall,  with  aU  convenient  speed, 
sail  to  one  of  the  several  ports  as  shall  be 
oi'dered  at  Malta,  contains  an  implied  promise, 
on  the  part  of  the  charterer,  that  the  ship  shall 
be  ordered  at  Malta  to  sail  to  such  port,  within 
a  reasonable  time  after  her  arrival  at  Malta. 
Woollcy  V.  Reddelien,  5  Man.  &  G.  316 ;  6  Scott 
(N.R.)  199  ;  12  L.  J.,  C.  P.  162  ;  7  Jur.  930. 
S.  P.,  Whitwell  V.  Seheer,  8  A.  &  E.  301  ;  3 
N.  k  P.  398  ;  7  L.  J.,  Q.  B.  244. 

What  Port.] — A  ship  was  to  proceed  to  Hon- 
duras, and  there  load  "  at  one  of  the  usual  and 
customary  ports  or  places  of  loading,  including 
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the  rivers  Ulna  and  Dulce/'  a  cargo  of  mahogany 
and  logwood.  The  freighter  by  letter  directed 
the  captain  to  proceed  to  Belize,  in  the  bay  of 
Honduras,  and  address  himself  to  S.,  "  who  will 
fmnish  yoa  with  a  homeward  cargo  of  mahogany 
and  logwood  agreeable  to  charterparty."  The 
captain  took  the  ship  to  Belize,  where  S.  put  a 
small  quantity  of  logwood  on  board,  and  directed 
the  ship  to  go  to  Ulna,  where  about  half  a  cargo 
was  put  on  board.  S.  then  sent  the  ship  to  two 
other  places  of  loading  in  Honduras,  at  which 
the  cargo  was  completed  : — Held,  that  it  was  a 
question  for  the  jury,  whether  the  ship  was  sent 
to  Belize  as  her  port  of  loading ;  and  that,  if 
she  was,  the  freighter  was  liable  for  the  extra 
expenses  of  her  going  to  all  the  other  places  for 
the  residue  of  her  cargo  ;  but  that,  if  Belize  was 
not  to  be  considered  her  port  of  loading,  Ulna 
certainly  was,  and  the  freighter  would,  at  all 
erents,  •  be  liable  for  the  extra  ex{)en8e  of  her 
going  for  cargo  to  other  places  after  Ulna,  as  by 
the  charterparty  the  freighter  was  to  load  at  one 
of  the  usual  ports  or  places  of  loading  in  Hon- 
duras. Brown  v.  JohiuiaH,  Car.  &  M.  440  ;  10 
M.  &  W.  331 :  11  L.  J.,  Ex.  373. 

Ihitj  to  name  Port  before  Voyage  begins.] — 

Declaration  on  a  charterparty  stated  that  it  was 
agreed  thereby  that  the  ship  shoald  sail  in  ballast 
to  a  safe  and  convenient  port  near  Cape  Town, 
and  there  load  a  full  cargo  ;  and  the  plaintiff 
agreed  to  load  the  vessel  and  pay  freight.  Aver- 
ment, that  though  the  plaintiff  was  ready  and 
willing  to  appoint  and  put  on  board  a  proper 
person  as  supercargo,  who  would  have  indicated 
a  safe  and  convenient  port  near  Cape  Town 
to  receive  the  cargo,  the  defendant  would  not 
permit  the  ship  to  proceed  in  ballast  on  the 
voyage  : — Held,  bad  on  general  demurrer  for  not 
averring  that  the  plaintiff  gave  notice  to  the 
defendant  of  a  safe  and  convenient  port,  &c.,  or 
anything  equivalent  in  law  to  such  notice ;  it 
being  the  duty  of  the  charterer  to  select  the 
port  and  give  notice  of  it  before  the  commence- 
ment of  the  voyage.  Roe  v.  Hackett^  12  M.  & 
W.  724  ;  13  L.  J.,  Ex.  216  ;  8  Jur.  421. 

Vaming  Plaoe  of  Diioharge  at  given  Port.] 
— See  Parker  v.  Winlow  and  cases,  XlV. 
Dbmubraoe,  post,  cols.  463  seq. 

b.  Hostile  and  Blockaded  Ports. 

Operation  of  War  on  Contraot.] — The  master 
of  a  North  German  ship,  lying  at  Constantinople, 
entered  into  a  charterparty  with  North  German 
subjects,  there  resident,  to  carry  a  cargo  to  a 
port  in  the  United  Kingdom  or  on  the  continent 
to  be  delivered  to  English  consignees.  The 
charterparty  and  the  bill  of  lading  given  under 
it  were  in  the  English  language,  and  it  was 
stipulated  that  the  ship  should  call  at  one  of 
three  ports  of  the  United  Kingdom  for  orders. 
The  snip  duly  called  at  Falmouth,  and  was 
ordered  to  proceed  to  an  English  port  to  dis- 
charge : — Held,  that  as  the  intention  of  the 
parties  as  to  what  law  should  govern,  was  to  be 
gathered  from  the  circumstances  of  the  case, 
and,  as  the  giving  of  the  orders  fixed  the  seat  of 
the  contract  in  England,  the  law  of  England 
applied.  The  Wilhelm  Schmidt,  25  L.  T.  34  ; 
1  Asp.  M.  C.  82.  And  see  Bowden,  Ex  parte, 
4  EL  &  BI.  963. 

War  then  existed  between  France  and  Ger- 
manv.     The  master  sailed  from  Falmouth,  but 


through  a  reasonable  fear  of  capture,  put  into 
Dunkirk.  The  ship  remained  there  for  two 
months,  waiting  for  a  steam  tug,  which  was 
considered  necessary  by  the  charterers*  agents  to- 
avoid  capture,  the  master  expressing  himself 
ready  to  sail  with  the  first  fair  wind.  The  ship 
was  then  sent  forward  by  steam  power,  at  the- 
charterers'  agents*  expense.  The  cargo  was 
damaged,  and  the  plaintiffs  lost  profits  by  the 
delay : — Held,  that  the  master  was  justified  in 
putting  into  and  remaining  in  port,  and  that 
the  shipowners  were  not  liable  for  the  damage- 
caused  by  the  delay.    lb. 

By  a  charteq)arty  in  the  English  language 
entered  into  at  Constantinople  between  the 
master  of  a  North  German  vessel,  and  North 
German  merchants  there  resident,  it  was  agreed 
that  the  vessel  should  load  a  cargo  and  proceed 
therewith  to  Falmouth,  Plymouth  or  Queens- 
town,  for  orders  for  a  safe  town  in  the  United 
Kingdom,  or  on  the  continent  between  Havre 
and  Hamburg,  Queen's  enemies,  &c.,  excepted. 
The  cargo  was  laden,  and  the  vessel  sailed,  but 
her  master  learning  on  his  voyage  that  war 
existed  between  France  and  Germany,  put  into 
Gibraltar.  During  the  war  there  would  have 
been  great  risk  of  capture  off  that  port,  and  off 
the  port  of  call  if  the  vessel  had  proceedetl  on 
her  voyage  ;  her  master  in  consequence  remained 
there  until  the  end  of  the  war  (nine  months). 
He  then  sailed,  and  arriving  at  a  port  of  call 
was  ordered  to  an  English  port.  The  cargo  was- 
damaged  by  the  delay.  In  a  claim  by  the  con- 
signees : — Held,  that  by  both  English  and  North 
German  law  the  master  was  justified  in  putting- 
into  and  remaining  in  port,  and  that  the  ship- 
owners were  not  responsible  for  the  damage 
caused  by  the  delay.  The  Express,  41  L.  J., 
Adm.  79  ;  L.  R.  3  A.  &  E.  597  ;  26  L.  T.  956  ; 
1  Asp.  M.  C.  365. 

A  charterparty  for  a  voyage  from  Liverpool  ta 
Lima  or  Valparaiso  provided  that  the  vessel 
should  proceed  to  the  port  of  discharge,  or  as- 
near  thereto  as  she  could  safely  get,  and  there 
deliver  her  cargo  in  the  usual  and  customary 
manner.  A  specified  number  of  days  was  agreed 
upon  for  loading  the  vessel  at  Liverpool ;  but 
there  was  no  such  agreement  as  to  the  discharge 
at  her  port  of  destination.  The  vessel  arrived 
at  the  port  of  discharge,  and  remained  there 
discharging  till,  owing  to  the  apprehension  of  a 
bombaiSment  by  a  hostile  fleet,  the  authorities 
suspended  all  landing  of  goods  for  seven  days, 
after  which  she  returned  and  her  discharge  was 
completed : — Held,  that  the  discharge  of  the 
cargo  being  an  act  toibe  done  by  the  shipowner 
and  freighter,  the  shipowner  could  not  maintain 
an  action  against  the  freighter  for  the  loss  from 
the  delay.  Ford  v.  Cotesworth,  10  B.  &  S.  991  ; 
39  L.  J.,  Q.  B.  188  ;  L.  R.  5  Q.  B.  544  ;  23  L.  T. 
165  ;  18  W.  R.  1169— Ex.  Ch. 

A  Prussian  ship,  carrying  a  cargo  of  nitrate 
of  soda  (contraband  of  war),  arrived  off  Dunkirk, 
to  which  port  she  had  been  ordered  by  the  con- 
signees of  cargo,  and  whilst  lying  there  waiting 
for  the  tide,  her  master  heard  that  war  had 
broken  out  between  France  and  Prussia,  and 
he  thereupon  put  back  to  the  Downs,  where  he 
arrived  on  July  17th,  to  make  inquiries,  but 
hearing  nothing  more,  and  being  stopped  by 
his  owner,  he  put  into  Dover  on  the  18th,  and 
there  getting  intelligence,  refused  to  proceed  to 
Dunkirk.  The  ship  was  running  under  charter 
entitling  her  to  be  sent  to  a  safe  port.  War  was 
not  actually  declared  till  July  19th,  but  was 
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imminent  on  July  16th : — Held,  that  the  ship  on 
July  16th  was  not  bound  to  go  to  Dunkirk,  as  she 
would  have  been  liable  to  penalties  for  trading 
with  the  enemies  of  her  country  and  capture  by 
Prench  cruisers ;  that  even  if  war  did  not 
actually  exist  till  July  19th  the  master  was  jus- 
tified in  pausing  for  a  reasonable  time  to  make 
inquiries,  and  that  under  the  circumstances  he 
did  not  exceed  that  time  by  staying  in  Dover 
till  after  the  declaration  of  war.  The  Tmitonia, 
8  Moore,  P.  C.  (N.S.)  411  ;  41  L.  J.,  Adm.  57  ; 
L.  R.  4  P.  C.  171 ;  26  L.  T.  48  ;  20  W.  R.  421. 

Whilst  the  ship  was  lying  at  Dover  the  con- 
signees demanded  the  delivery  of  cargo  without 
any  payment  of  freight.  The  master  refused  to 
deliver  without  payment : — Held,  that  he  was 
entitled  to  freight.    Ih. 

A  North  German  vessel  shipped  goods  in  the 
Black  Sea  for  a  port  in  the  United  Kingdom  or 
on  the  continent  under  an  English  charterparty, 
by  which  she  was  to  call  at  Falmouth  or  Ply- 
mouth for  orders,  such  orders  to  be  given  by  the 
charterer's  agents  in  London  by  return  of  post, 
on  receipt  of  the  master's  announcement  of  his 
arrival.  She  arrived  at  Falmouth  on  August  9th. 
Orders  were  given,  but  not  till  September  3rd, 
to  proceed  to  Leith  ;  but  from  that  date  until 
the  arrest  of  the  ship,  on  September  21st,  nego- 
tiations were  going  on  for  discharge  of  the 
cargo  at  Falmouth.  Between  those  dates  the 
winds  were  light  and  variable,  and  the  master 
remained  in  port  for  fear  of  capture  by  French 
cruisers  in  the  Channel,  war  then  existing  between 
France  and  North  Germany  : — Held,  that  the 
delay  was  reasonable,  and  that  neither  by  English 
nor  North  German  law  was  the  master  bound  to 
proceed,  and  that  the  negotiations  waived  the 
orders  to  proceed.  Th^  Meinri/jJi,  L.  R.  3  A.  &  E. 
424  ;  24  L.  T.  914 ;  1  Asp.  M.  C.  79. 

A  charterparty  between  two  British  subjects 
on  a  voyage  to  Constantinople  and  thence  to 
Odessa,  there  to  load  a  cargo  from  the  agent  of 
the  defendant,  contained  a  stipulation  that  "  in 
case  of  war  having  commenced  previously  to  and 
continuing  on  the  ship's  arrival  at  Constan- 
tinople," he  was  to  load  the  ship  there  at  a 
reduced  rate  of  freight : — Held,  that  this  stipula- 
tion related  to  war  between  Great  Britain  and 
Russia,  and  therefore  an  action  could  not  be 
maintained  for  not  loading  at  Constantinople, 
by  reason  of  war  between  Russia  and  Turkey 
having  commenced  before  and  continuing  on  the 
ship's  arrival  there.  Avery  v.  Bowden,  6  EL  & 
Bl.  953  ;  26  L.  J.,  Q.  B.  3  ;  3  Jur.  (N.S.)  238  ;  5 
W.  R.  45— Ex.  Ch. 

A  declaration  stated  that  the  plaintiff  and 
the  defendant  agreed  by  charterparty  that  the 
plaintiffs  ship  should  proceed  to  Odessa,  and 
there  load  a  cargo  from  the  defendant's  agent,  a 
certain  number  of  running  days  to  be  sdlowed 
for  loading  :  that  the  ship  proceeded  to  Odessa  ; 
that  the  time  for  loading  had  elapsed,  but  the 
defendant  made  default  in  loading.  Plea,  that 
before  breach  of  contract  war  was  declared 
between  Great  Britain  and  Russia,  by  which 
the  contract  was  rescinded.  After  the  ship  had 
arrived,  and  before  the  declaration  of  war,  the 
defendant's  agent  repeatedly  told  the  master  that 
he  should  be  unable  to  procure  a  cargo  for  the 
ship,  and  he  endeavoured  to  persuade  the  master 
to  quit  Odessa  without  a  cargo  uoon  terms  incon- 
sistent with  the  charterparty.  I'he  master  con- 
tinued to  demand  a  cargo  until  the  declaration 
of  war  was  known  at  Odessa  ;  and  on  a  later  day, 
but  before  the  expiration  of  the  running  days, 


left  Odessa  in  ballast : — Held,  that  the  declara- 
tions of  the  defendant's  agent  did  not  amount  to 
a  breach  of  contract,  and  therefore,  inasmuch  as 
the  defendant  bad  the  whole  of  the  running  days 
for  performing  his  contract,  the  plea  was  proved. 
R^id  V.  Hoskiru,  6  El.  &  Bl.  953  ;  26  L.  J.,  Q.  B. 
5  ;  3  Jur.  (N.8.)  238  ;  5  W.  R.  45— Ex.  Ch. 

A  captain  of  an  Austrian  vessel  which  was 
chart-ered  prior  to  the  war  between  France  and 
Sardinia  and  Austria,  but  which  broke  out  before 
the  charterparty  was  terminated,  while  the  war 
was  going  on,  and  being  then  at  Falmouth, 
was  ordered  by  the  charterers  to  go  to  Copen- 
hagen, which  he  said  he  could  not  do  then,  but 
must  go  somewhere  else,  or  wait  till  the  war  was 
over,  as  he  should  be  captured  by  the  French 
cruisers ;  and  he  was  eventually  ordered  to  go 
to  Plymouth  : — Held,  that  he  was  justified  in 
thus  delaying.  Pole  v.  Cetcovitoh^  9  C.  B.  (N.8.) 
430  ;  30  L.  J..  C.  P.  102;  7  Jur.  (N.8.)  604;  3 
L.  T.  438  ;  9  W.  R.  279.  SX.,  at  Nisi  Prius,  2 
F.  &  F.  104. 


Befasal  to  sail   for.]  —  Semble,  where 


performance  of  the  charterparty  becomes  illegal 
by  reason  of  blockade,  the  master  may  refuse  to 
sail.     The  Tvtela,  6  C.  Rob.  180. 


Knowledge  of   Blookade.]  —  It   is   no 


defence  for  not  sailing  on  a  voyage  towards  a 
port  agreed  on  that  the  port  was  in  a  state  of 
blockade,  if  the  defendant  knew  the  fact  at  the 
time  of  entering  into  the  charterparty.  Medeirot 
V.  Hill,  8  Ring.  231  ;  1  M.  &  Sc.  311  ;  5  Car.  &  P. 
182  ;  1  L.  J.,  C.  P.  77. 

But  whether  the  damages  are  to  be  nominal  or 
otherwise  must  depend  upon  the  opinion  of  the 
jury  as  to  whether,  if  the  vessel  had  gone  to  the 
place,  she  would  have  been  able  to  get  in.    lb. 

Blockaded  Port — ^Delivery  Sliewhere.] — ^Under 
a  charterparty  that  a  ship  should  proceed  to 
Taganrog,  or  "  so  near  thereto  as  she  may  safely 
get,"  and  there  deliver  cargo  : — Held,  that  this 
port  being  under  blockade,  it  was  not  a  fulfil- 
ment of  the  contract  for  the  vessel  to  discharge 
at  Constantinople,  even  though  that  might  be  a 
reasonable  course  to  adopt.     Castel  v.  Treckman, 

I  Cab.  &  E.  276. 

Trade  with  Blockaded  Port.] — It  is  not  a 
municipal  offence  by  the  law  of  nations  for  a 
neutral  to  carry  on  trade  with  a  blockaded  port. 
TJie  Helen,  35  L.  J.,  Adm.  2  ;  L.  R.  1  A.  &  B.  1 ; 

II  Jur.  (N.S.)  1025 ;  13  L.  T.  305  ;  14  W.  R.  136. 

Befaial  of  Foreign  Power  to  allow  Ship  to 

Load.]— Plaintiff  knowing  that  the  ship  "  R."  was 
under  a  contract  with  the  British  government 
to  load  military  stores  as  dead-weight  at  Malta, 
and  that  with  such  stores  on  board  she  would 
not,  without  special  permission,  be  permitted  by 
the  Spanish  government  to  load  any  cargo  at  a 
Spanish  port,  entered  into  a  charterparty  with 
her  owners  by  which  it  was  agreed  that  the  "R.," 
"  after  loading  dead- weight  at  Malta  for  owners' 
benefit,"  should  proceed  to  a  Spanish  port,  and 
there  load  a  car^  of  fruit.  The  ship  proceeded 
with  the  military  stores  on  board  to  Valencia  to 
load  plaintiff's  cargo,  but  permission  could  not 
be  obtained  from  the  Spanish  government  to 
load.  The  ship  was  in  all  other  respects  ready 
to  load : — Held,  that  no  action  could  be  main- 
tained by  the  charterers  against  the  shipowners 
for  not  being  ready  to  load,  as  both  parties  were 
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prevented  from  performing  their  contract  to  be 
ready  with  a  ship  and  cargo  by  the  action  of  the 
superior  power.  Cunninghum  v.  Dunn,  48  L.  J., 
C.  P.  62  ;  3  C.  P.  D.  443  ;  38  L.  T.  631 ;  3  Asp. 
M.  C.  359— C.  A. 

Charteren  noniiiiating  Uxuafe  Port.] — A  ship 
was  chartered  to  proceed  from  England  to  a 
safe  port  in  Chili,  with  leave  to  call  at  Valpa- 
raiso. On  her  arrival  at  Valparaiso,  the  charterers' 
agent  named  the  port  of  Carrisal  Bajo  as  the  port 
of  discharge,  and  directed  the  master  to  proceed 
thither.  At  the  time  Carrisal  Bajo  was  named  as 
the  port  of  discharge,  that  port  was  closed  by  order 
of  the  Chilian  government,  and  the  ship  coald 
not  proceed  thither  without  confiscation.  The 
ship  was  consequently  detained  for  some  time  at 
Valparaiso,  and,  on  the  port  being  opened,  sailed 
for  Carrisal  Bajo,  and  there  discharged  her  cargo : 
— Held,  that  the  charterers  were  liable  in  damages 
to  the  shipowners  for  the  detention  of  the  ship 
at  Valparaiso,  as  they  had  not  named  a  safe  port 
within  the  meaning  of  the  charterparty.  Ogden 
V.  Graham,  1  B.  &  S.  773 ;  31  L.  J.,  Q.  B.  26  ;  8 
Jur.  (N.8.)  613  ;  6  L.  T.  396  ;  10  W.  R.  77. 

Hostile  or  Nentral  Port — CoTonant  to  get 
Iioeiiee.1 — If  a  vessel  is  chartered  to  any  ports 
of  an  island,  part  of  which  is  hostile  and  part 
neutral,  and  the  freighter  covenants  to  procure 
a  licence  ;  if  the  ship  trades  to  a  neutral  port  of 
the  island,  it  is  no  breach  of  the  covenant,  that 
the  freighter  has  procured  a  licence  which  would 
not  authorise  the  like  trade  to  a  hostile  port. 
Johnson  v.  Chreaves,  2  Taunt.  344. 

Idoenee — Illegal  Contract.] — ^A.  commissioned 
B.  to  get  a  charterparty  eftected  on  his  ship, 
Bussian  built  and  British  owned.  She  was 
accordingly  chartered  to  go  to  America,  and  take 
in  there  a  cargo  of  permitted  goods,  rice  and 
cotton  being  specified,  and  to  sail  therewith  to 
Cadiz,  Lisbon  or  Gottenburgh,  as  directed  by  a 
previous  agreement ;  it  appeared  to  have  been 
in  the  contemplation  of  the  parties  to  carry  the 
Koods  to  some  port  in  the  United  Kingdom,  and 
that  the  ship  should  carry  no  licence : — Held, 
that  this  was  not  an  illegal  contract,  so  as  to 
deprive  A.  of  his  right  to  his  commission  for 
procuring  the  charterparty  to  be  effected.  Haivies 
y.  Buth,  1  Marsh.  191  ;  5  Taunt.  521. 

Condemnatioii  of  Cargo.]— The  general,  but 
not  universal,  rule  is,  that  where  a  ship  is  con- 
demned for  breach  of  blockade,  the  cargo  follows 
the  same  fate.  BaZtazzl  v.  Ryd^r^  12  Moore, 
P.  C.  168. 

The  presumption  is  against  a  vessel  captured 
in  entering  a  blockaded  port,  and  an  imperative 
and  overwhelming  necessity  for  so  doing  must  be 
established  by  the  owner  to  exempt  from  con- 
demnation,   lb. 

It  is  not  competent  to  owners  of  a  cargo  on 
board  a  vessel  condemned  for  breach  of  blockade, 
to  save  the  cargo  from  condemnation  by  shewing 
their  innocence  in  the  transaction,  as  the  owners 
of  the  cargo  are  concluded  by  the  illegal  act  of 
the  master,  although  it  was  done  without  the 
privity  of  the  owners  of  the  cargo,  and  even  if  it 
was  done  contrary  to  their  wishes.    lb. 

When  a  blockade  is  known,  or  might  have 
been  known,  to  the  owners  of  the  cargo,  at  the 
time  when  the  shipment  was  made,  and  they 
might,  therefore,  by  possibility,  be  privy  to  an 
intention  of  violating  the  blockade,  such  privity 


will  be  assumed  as  an  irresistible  inference  of 
law,  and  it  is  not  competent  to  rebut  it  by 
evidence,  as  in  cases  of  blockade,  for  the  purpose 
of  affecting  the  cargo  with  the  rights  of  the 
belligerent.  The  master  is  to  be  treated  as  the 
agent  for  the  cargo,  as  well  as  for  the  ship.     Ih. 

c.  Deviation  and  Belay. 

Deviation— Implied  Contraot.] — The  law  im- 
plies a  contract  by  the  owner  of  a  vessel  whether 
a  general  ship,  or  hired  for  the  special  purpose 
of  the  voyage,  to  proceed  without  unnecessary 
deviation  in  the  usual  and  customary  course. 
Davis  V.  Garrett,  4  M.  &  P.  540 ;  6  Bing.  716  ; 
8  L.  J.  (0.8.)  C.  P.  253  ;  31  R.  R.  524. 

The  plaintiff  chartered  a  ship  to  the  defendant 
from  London  to  Madeira,  and  the  Cape  of  Good 
Hope,  and  thence  to  Bombay,  and  back  to 
London.  Instead  of  proceeding  by  the  direct 
and  usual  course  from  the  Cape  of  Good  Hope 
to  Bombay,  the  captain  made  a  deviation  to  the 
Mauritius ;  and  the  defendant's  agents  at  Bombay, 
in  consequence  of  such  deviation,  refused  to  find 
a  cargo.  In  an  action  by  the  owner  against  the 
defendant  for  not  loading  the  ship  with  a  cargo 
at  Bombay,  pursuant  to  the  charterparty,  it  was 
left  to  the  jury  to  say  whether  the  deviation  was 
of  such  a  nature  and  description  as  to  deprive 
the  freighter  of  the  benefit  of  the  contract  into 
which  he  htui  entered  ;  and  they  were  told,  that, 
if  such  was  their  opinion,  the  defendant  was 
excused  by  the  act  of  the  plaintiff  from  furnishing 
a  cargo.  The  jury  having  found  for  the  defen- 
dant, the  court  refused  to  grant  a  new  trial, 
holding  the  direction  right.  Freeman  v.  Taylor, 
1  M.  &  Scott,  182  ;  8  Bing.  124  ;  1  L.  J.,  C.  P.  26. 

Jaitiflable.] — ^A  deviation  for  the  purpose 


of  saving  life  is  justifiable,  but  not  a  deviation 
for  the  mere  purpose  of  saving  property.  The 
defendants'  ship  was  chartered  by  the  plaintiffs 
to  carry  a  cargo  of  wheat  from  Cronstadt  to  the 
Mediterranean,  the  usual  perils  of  the  sea  excepted. 
Whilst  on  her  voyage  she  sighted  and  went  to 
the  assistance  of  a  vessel  in  distress,  called  the 
*'Arion,"  and  the  master  in  consideration  of 
1 ,0001.  agreed  to  tow  her  into  the  Texel,  which 
was  out  of  his  direct  course.  Whilst  so  doing, 
the  defendants'  vessel  was  stranded,  and  ulti- 
mately (with  her  cargo)  was  totally  lost.  In 
answer  to  (questions  put  to  them  by  the  learned 
judge,  the  jury  found  that  it  was  not  reasonably 
necessary  to  take  the  "Arion"  to  the  Texel  in 
order  to  save  the  lives  of  those  on  board  her ; 
but  that  it  was  reasonably  necessary  to  do  so  in 
order  to  save  her  and  her  cargo  : — Held,  that  the 
deviation  was  unjustifiable,  and  consequently 
that  the  plaintiffs  were  entitled  to  recover  against 
the  owners  the  value  of  the  cargo.  Scaranianga 
V.  Stump,  49  L.  J.,  C.  P.  674  ;  5  C.  P.  D.  295  ;  42 
L.  T.  840  ;  28  W.  R.  691  ;  4  Asp.  M.  C.  295— 
C.  A. 

Delay — To  sail  with  Convoy.] — Where  the 
plaintiff  covenanted,  that,  on  the  arrival  of  a 
ship  at  a  certain  port,  he  would  receive  the  defen- 
dant's cargo,  and  sail  for  England  therewith, 
with  the  next  June  convoy,  provided  the  ship 
arrived  and  was  ready  to  load  sixty-five  running 
days  before  the  sailing  of  such  convoy  ;  and  the 
defendant  covenanted  to  provide  a  cargo  of  pro- 
duce in  time  for  her  to  load  the  same,  and  join 
the  June  convoy  for  England,  provided  she 
arrived  out  and  was  ready  to  load  and  a  notice 
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thereof  was  given  to  his  agents,  sixty-five  running 
days  previously  to  the  sailing  of  the  convoy,  and 
on  her  arrival  to  receive  the  cargo  and  pay  the 
current  freight : — Held,  that  it  was  not  a  con- 
dition preceilent  to  the  defendant's  part  of  the 
contract  that  the  ship  should  so  arrive,  but  he  was 
still  bound  to  supply  a  cargo,  though  not  in  time 
to  enable  the  plaintiff  to  sail  with  that  convoy. 
Deffel  V.  Brocklebank,  4  Price,  36  ;  3  Bligh,  561. 


Freighter    CountermandiiLg.]  —  Where 


the  master  covenanted  with  the  freighter  that 
the  vessel  should  proceed  with  the  first  convoy 
from  England  for  Spain  and  Portugal,  or  either, 
as  he  should  be  directed  by  the  fi-eighter  or  his 
agents  ;  and  there  make  a  right  and  true  delivery 
of  the  cargo,  agreeably  to  the  bills  of  lading 
signed  for  the  same ;  and  so  to  take  in  a  home 
cargo,  and  return  and  make  a  right  and  true 
delivery  thereof  at  London,  in  consideration 
whereof,  and  of  everything  above  mentioned,  the 
freighter  covenanted  to  load  the  vessel  out  and 
home,  and  pay  certain  freight  per  ton  per  month, 
part  before,  and  the  remainder  on  the  right  and 
true  delivery  of  the  homeward  cargo  at  London  : 
— Held,  first,  that  the  freighter,  having  first 
ordered  the  master  to  proceed  to  Lisbon,  in  con- 
sequence of  which  the  master  had  taken  in  goods 
and  signed  biUs  of  lading  for  that  port,  could  not 
afterwards  countermand  that  order,  and  order 
him  to  proceed  to  Gibraltar,  without  first  recalling 
the  bills  of  lading,  or  at  least  tendering  sufficient 
indemnity  to  the  master  against  the  consequence 
of  his  liability  thereon  :  secondly,  that,  supposing 
the  fi^eighter  had  such  a  power,  yet  his  supercargo 
and  agent,  who  was  on  board  the  vessel,  had  the 
like  authority  in  the  absence  of  his  principal, 
even  before  the  vessel  sailed  from  this  country, 
to  alter  again  the  destination  to  Lisbon  :  thirdly, 
that  the  master  having  proceeded  with  the  out- 
ward cargo  to  Lisbon  under  the  first  order,  and 
brought  home  a  return  cargo  and  delivered  the 
same  to  the  freighter  at  London,  was  entitled  to 
his  freight  for  that  voyage,  though  he  had  not 
sailed  with  the  first  convoy ;  the  sailing  with 
the  first  convoy  not  being  a  condition  precetlent 
to  his  recovering  freight  for  the  voyage  actually 
performed  under  the  first  order,  but  a  distinct 
covenant  for  the  breach  of  which  he  was  liable. 
Davidson  v.  Gwynjie,  13  East,  381  ;  11  R.  R. 
420. 

Delay  without  Damage.] — A  declaration  stated, 
that  it  was  agreed  by  a  charterparty  that  the 
plaintiff's  ship  should  load  from  the  agents  of 
the  defendant  at  Nantes  a  cargo  of  wheat,  and 
deliver  the  same  at  London  on  being  paid 
freight ;  that  the  ship  went  to  Nantes,  and  that 
the  defendant  refased  to  load  a  cargo.  Plea, 
that  the  charterparty  was  entered  into  at  London, 
while  the  ship  was  at  London,  and  that  the 
plaintiff,  without  the  defendant's  consent,  sailed 
irom  London  to  Newcastle,  and  thence  to  other 
places  than  Nantes,  by  reason  of  which  the  ship 
did  not  arrive  at  Nantes  "within  a  reasonable 
and  proper  time  in  that  behalf,"  but  "after  a 
long  and  unreasonable  time,  to  wit,  thirty-eight 
days,  after  she  would  have  arrived  at  Nantes, 
according  to  the  usual  length  of  the  voyage,  if 
she  had  sailed  direct " ; — Held,  that  the  plea 
was  bad,  as  it  did  not  appear  that  the  defenoant 
had,  in  consequence  of  the  delay,  lost  the  benefit 
of  the  voyage.  Clij?sham  v.  Vertue,  D.  &  M. 
343  ;  5  Q.  B.  265  ;  13  L.  J.,  Q.  B.  2 ;  8  Jui*. 
32. 


Port  of  Refuge — ^Neeeesity.]— Where  a  ship  is 
forced  to  put  back  for  repairs,  in  selecting  a  port 
of  refuge  the  master  must  not  make  any  greater 
departure  from  the  proper  course  of  the  voyage 
than  is  reasonably  necessary,  having  reganl  to  the 
interests  of  all  parties  ;  but  in  determining  what 
is  reasonably  necessary,  the  question  of  expense 
may  be  taken  into  account.  Phelps  v.  If  ill, 
60  L.  J.,  Q.  B.  382;  [1891]  1  Q.  B.  605;  64 
L.  T.  610  ;  7  Asp.  M.  C.  42— C.  A. 

Bringing  back  Ship — ^Befaial  to  Despatch 
again.] — In  an  action  upon  a  charterparty,  by 
which  the  owner  covenanted  to  take  on  board  at 
London  the  freighter's  goods,  and  to  proceed 
therewith  to  Monte  Video,  and  there  deliver 
them,  and  receive  another  cargo,  and  proceed 
therewith  to  the  port  of  discharge  in  Great 
Britain,  and  there  deliver  the  same  and  end  the 
voyage  ;  in  consideration  of  which  the  freighter 
covenanted  to  pay  so  much  per  month  for  freight 
during  the  voyage  to  Monte  Video  and  back  to 
her  port  of  discharge  ;  it  is  not  enough  to  allege 
in  the  declaration  that  the  ship,  after  taking  in 
a  cargo  in  Great  Britain,  and  proceeding  in  part 
on  her  outward  voyage,  was,  against  the  will  and 
without  the  default  of  the  owner,  and  through 
the  act  of  the  supercargo,  the  servant  of  the 
freighter,  seized  and  brought  back  to  London, 
and  detained  until  restored  to  the  owner,  in  con- 
sequence of  which  she  required  repair,  and  which 
the  plaintiff  caused  to  be  done  with  proper 
despatch,  and  was  ready  and  willing  to  cause  the 
ship  to  prosecute  and  complete  her  voyage,  and 
offered  her  to  the  defendant  for  that  purpose, 
and  requested  him  to  despatch  her  ;  and  upon 
this  to  assign  a  breach  that  he  refused  to  despatch 
her  and  renouncetl  the  charterparty  and  further 
prosecution  of  the  voyage,  and  discharged  the 
plaintiff  from  the  same,  per  quod  he  was  hindered 
from  endeavouring  to  complete  the  voyage,  and 
to  earn  the  money  8tipulat«l  by  the  charterparty 
to  be  paid  at  her  port  of  discharge  ;  for  the 
defendant  having  once  despatched  the  ship,  there 
was  no  obligation  upon  him  to  despatch  her  a 
second  time.  Smith  v.  Wilson^  6  M.  &  S.  78  ;  8 
East,  437. 

Vaster  not  signing  Bills  of  Lading— Befosal 
to  reoeive  Goods.]— It  was  stipulated  in  a 
charterparty  made  between  the  plaintiffs  and  the 
defendants  that  the  master  of  the  ship  should 
sign  bills  of  lading  as  presented,  or  pay  a  named 
penalty.  He  refused  to  do  so,  and  sailed  from 
the  port  of  loading  without  having  signed  any 
bills  of  lading.  He  proceeded  to  the  port  of 
discharge,  delivered  a  portion  of  the  cargo  to 
the  consignees,  but  ceased  doing  so,  and  ware- 
housed the  remainder,  as  they,  acting  under 
instructions  from  the  charterers,  claimed  to 
deduct  from  the  freight  an  amount  equal  to  the 
penalty  named  in  the  charterparty.  In  an 
action  by  the  charterers  against  the  shiiwwners 
for  conversion  and  for  penalties : — Held,  that  the 
plaintiffs  could  not  recover  against  the  defendants 
for  conversion  of  the  cargo,  as  they  had  carried 
it  for  the  plaintiffs,  had  intended  to  deliver  the 
whole  of  it  to  the  consignees  of  the  plaintiffs, 
and  had  been  prevented  by  the  acts  of  the  plain* 
tiffs  from  completing  the  delivery.  Janes  v. 
Hough,  49  L.  J.,  Ex.  211  ;  5  Ex.  D.  115;  42 
L.  T.  108  ;  4  Asp.  M.  C.  248— C.  A. 

Discharging  Cargo,  Keans  for.]— The  duty 
of  providing,  and  making  proper  use  of,  sufficient 
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means  for  the  discharge  of  a  cargo,  when  a  ship, 
which  has  been  chartered,  arrives  at  its  destina- 
tion, and  is  ready  to  discharge,  lies  npon  the 
charterer.  But  that  general  duty  may  be  quali- 
fied by  words  in  the  charterparty,  and  by  the 
circumstances  of  the  case.  If,  by  the  terms  of 
the  charterparty,  the  charterer  has  agreed  to 
discharge  the  ship  within  a  fixed  period  of  time, 
that  is  an  absolute  and  unconditional  engage- 
ment, for  the  nonperformance  of  which  he  is 
answerable,  whatever  may  be  the  nature  of  the 
impediments  which  prevent  him  from  performing 
it.  If  there  is  no  fixed  time,  the  law  implies  an 
agreement,  on  his  part,  to  discharge  the  cargo 
within  a  reasonable  time.  Postlethwaite  v.  Pree- 
land,  49  L.  J.,  Ex.  630  ;  5  App.  Cas.  599 ;  42 
L.  T.  845  ;  28  W.  R.  833  ;  7  Asp.  M.  C.  302— 
H.  L.  (E.)  See  also  Petersen  v.  Freehody,  infra, 
col.  535  ;  White  v.  Steamship  Winchester  Co., 
supra,  col.  265. 

Per  Lord  Hatherley  :  When  the  covenant 
merely  engages  that  the  merchant  shall  with  all 
despatch,  according  to  the  custom  of  the  port, 
unload  the  vessel,  he  will  fulfil  his  contract  if  he 
employs  all  the  usual  methods  of  despatch  at  the 
port,     Ih. 

Expenses  of.] — ^The  contract  in  the  charter- 
party  as  to  demurrage  was  this  :  The  cargo  was 
to  be  supplied  as  fast  as  it  could  be  taken  on 
board,  *'  and  to  be  received  at  port  of  discharge 
as  fast  as  steamer  can  deliver  as  above  .  .  . 
and  ten  days*  demurrage  over  and  above  the  said 
laying  days "  (there  were  no  laying  days  men- 
tioned in  the  charterparty)  "at  30Z.  per  day, 
payable  day  by  day,  it  being  agreed  that  for  the 
payment  of  all  freight,  dead  freio^ht  and  demur- 
rage, the  owner  shall  have  absolute  charge  and 
lien  on  the  said  cargo  .  .  ."  "The  cargo  to 
be  brought  to  and  taken  from  alongside  the  ship 
at  merchants'  risk  and  expense."  The  ship  did 
not  fulfil  an  engagement  in  the  charterparty  to 
proceed  to  the  Surrey  Commercial  Docks  by 
merely  going  to  the  gates  of  the  docks,  but  when 
it  had  fulfilled  the  alternative  to  go  as  near 
thereto  as  it  could  safely  get,  the  charterer  was 
bonnd  to  take  the  cargo  from  alongside  at  his 
risk  and  expense.  The  shipowner  was  not  bound 
to  wait  for  an  unreasonable  period,  until  the  dock 
authorities  should  be  able  to  assign  the  ship  a 
discharging  berth  in  the  docks.  When  a  diffi- 
culty arose  about  the  ship  being  admitted  into 
the  Surrey  Commercial  Docks,  and  the  charterer 
would  not  name  any  other  docks  or  place  where 
the  vessel  might  be  unloaded,  the  shipowner  gave 
notice  to  the  charterer  of  the  discharge  of  the 
cargo  by  lighters,  and,  on  taking  the  timber  into 
the  docks,  gave  notice  to  the  dock  authorities 
that  it  was  delivered  there  subject  to  the  claim 
for  freight,  demurrage  and  delivery  charges  : — 
Held,  that  he  was  warranted  in  so  doing.  Ddhl 
or  Dmkin  v.  Nelson,  50  L.  J.,  Ch.  411  ;  6  App. 
Cas.  38  ;  44  L.  T.  381 ;  29  W.  R.  453  ;  4  Asp. 
M.  G.  392 — H.  Xi, 

Bnty  to  perform  Voyages  within  limited 
Time.] — In  an  action  for  a  breach  of  a  charter- 
party  by  the  freighter  against  the  owner  of  the 
vessel,  the  declaration  stated  that  it  was  agreed 
by  the  parties  that  the  vessel  should  proceed  with 
all  convenient  speed  to  S.  H.,  and  there  load  a 
cargo  of  coals,  and  therewith  proceed  to  L.,  and 
deliver  the  cargo  at  a  safe  wharf,  at  a  certain 
amount  of  freight  being  payable  per  ton ;  that 
the  charterparty  should    be  in   force    for  six 
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successive  vojages,  and  that  they  should  be  made 
not  later  than  the  last  day  of  February.  A 
breach,  that  the  defendant  would  not  permit  the 
vessel  for  the  fourth  successive  time,  or  for  any 
time  except  three  times,  after  the  making  of  the 
charterparty,  to  proceed  to  S.  H.,  and  there  to 
load  a  cargo  of  coals  on  board.  Plea,  that  before 
breach,  the  last  day  of  February  expired : — 
Held,  that  the  plea  was  no  answer.  Wheeler  v. 
Baridge,  9  Ex.  668 ;  2  C.  L.  R.  1077  ;  23  L.  J., 
Ex.  221. 

*'  Full  and  oomplete  Cargo  " — Liberty  to  oall 
at  any  Port  in  Order.] — By  a  charterparty  a 
sailing  barge,  whose  dead  weight  capacity  was 
stated  to  be  125  tons,  was  to  load  a  cargo  or 
estimated  quantity  of  470  quarters  of  wheat  in 
sacks  and  (or)  other  lawful  merchandise,  and 
proceed  to  Gosport  within  the  port  of  Portsmouth, 
and  she  also  had  liberty  to  call  at  any  port  in  any 
order.  The  charterer  shipped  470  quarters  of 
wheat,  which  weighed  about  102  tons.  After  the 
wheat  was  shipped  the  shipowner  loaded  fifteen 
tons  of  wire -netting  belonging  to  other  ship- 
pers to  be  delivered  at  Portsmouth  dockyard. 
Both  the  dockyard  and  Gosport  are  in  the  port  of 
Portsmouth.  The  netting  was  discharged  at  the 
dockyard,  but  the  ship,  whilst  proceeding  from 
the  dockyard  to  Gosport,  was  injured  by  coming 
in  contact  with  one  of  the  piles  of  a  pierhead,  and 
the  cargo  of  wheat  was  damaged  by  water : — 
Held,  that  the  charterparty  did  not  bind  the 
shipowner  to  treat  the  cargo  of  wheat  as  an 
entire  shipload  to  the  exclusion  of  other  cargo, 
and  that  there  had  been  no  deviation  in  the 
voyage  to  Gosport.  Caffin  v.  Aldrldge,  65  L.  J., 
Q.  B.  85  ;  [1895]  2  Q.  B.  648  ;  73  L.  T.  426  ;  44 
W.  R.  129  ;  8  Asp.  M.C.  233— C. A. 

Fear  of  Captnre — ^Belay  in  Voyage.] — An  ap- 
prehension of  capture  founded  on  circumstances 
calculated  to  anect  the  mind  of  a  master  of 
ordinary  courage,  judgment  and  experience,  will 
justify  delay  in  the  prosecution  of  a  voyage  ;  and 
a  ship  is  not  answerable  in  a  suit  under  the 
Admiralty  Court  Act,  1861,  s.  6,  for  damage  to 
cargo  caused  by  such  delay.  Anderson  v.  San 
Roman  ^Owners),  42  L.  J.,  Adm.  46  ;  L.  R.  5 
P.  C.  301  ;  21  W.  R.  393  ;  28  L.  T.  381  ;  1  Asp. 
M.  C.  603— P.  C. 

Additional  Cargo  taken  in  and  disoharged  at 
same  Port.] — See  Cajfin  v.  Aldridge,  supra. 

Vaster  deviating  withont  Cause.] — The  ship- 
owner is  not  liable  to  the  charterer  for  deviation 
by  the  master  without  reason  and  ultra  vires. 
t^icTUand  v.  Nellson,  7  Ct.  of  Sess.  Cas.  (3rd  ser.) 
400. 

Abandonment  of  Ship  —  Ship  brought  by 
Salvors  to  Port  of  Delivery  —  Eight  of  Cargo 
Owner  to  Cargo  without  Payment  of  Freight.] — 
See  The  Arno,  and  Cases,  infra,  col.  385. 

Damage  to  Cargo  —  Unnecessary  Deviation.] 

— By  a  charterparty  the  ship  was  to  proceed  to 
Marianople  and  there  load  a  cargo  of  wheat, 
and  being  so  loaded  was  to  proceed  therewith 
to  a  safe  port  in  the  United  Kingdom  or  on  the 
continent  between  Havre  and  Hamburg,  as 
ordered  at  Gibraltar.  The  charterparty  also 
contained  the  following  clause  :  ''  Should  frost 
ensue  .  .  .  after  the  steamer  has  arrived  at 
port  of  loading  and  the  vessel  is  compelled  to 
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leave  to  avoid  beiog  frozen  in,  the  master  is  at 
liberty  to  leave  .  .  .  with  part  cargo,  and  to 
fill  up  for  steamer's  benefit  at  any  open  Black 
Sea,  Azof,  or  Mediterranean  port  for  United 
Kingdom,  continent,  or  Mediterranean ;  but  in 
case  of  leaving  with  part  cargo  the  steamer 
shall  complete  the  voyage  as  if  a  fall  cargo 
had  been  loaded,  or  shall  forward  such  part 
cargo  to  its  destination,  provided  that  no  extra 
expense  be  thereby  caused  to  the  receivers." 
Frost  ensued,  and,  to  avoid  being  frozen  in,  the 
ship  left  Marianople  with  a  part  cargo  of  wheat, 
shipped  under  bills  of  lading  which  incorporated 
all  the  conditions  and  exceptions  contained  in  the 
charterparty,  and  proceeded  to  Novorissisk,  where 
she  filled  up  with  linseed  under  bills  of  lading  for 
delivery  at  King's  Lynn  docks.  Upon  the  ship's 
arrival  at  Gibraltar  she  was  ordered  by  the  con- 
signees of  the  wheat  to  proceed  therewith  to 
CanlifE;  but  instead  of  going  there  direct,  she 
went  in  the  first  instance  to  King's  Lynn,  and 
there  delivered  the  linseed  before  proceeding  to 
Cardiff.  On  the  voyage  from  King's  Lynn  to 
Cardiff  the  wheat  was  seriously  damaged  by  one 
of  the  perils  excepted  in  the  bill  of  lading  and 
charteiparty.  In  an  action  by  the  holders  of 
the  bill  of  lading  against  the  shipowners  for 
breach  of  contract : — Held,  that,  by  proceeding 
to  King's  Lynn,  the  ship  had  deviated  from  the 
voyage,  and  that  her  owners  were  therefore  liable. 
Th£  Dunheth,  66  L.  J.,  Adm.  66  ;  [1897]  P.  133  ; 
76  L.  T.  658  ;  8  Asp.  M.  C.  284. 

DeyiatioiL — Light  Dnes.]  —  See  Newman  v. 
Lamport^  supra,  col.  239. 

And  see  further^  as  to  Deviation  and  Delay, 
post,  XIV.  Demurrage— Frost  preventing 
LOADING,  supra,  col.  245. 

d.  Bnforoinff  in  Bqidty. 

Parties  who  have  mutually  bound  themselves, 
will  be  restrained  from  doing  any  act  inconsistent 
with  a  charterparty  which  they  have  entered 
into  bon&  fide.  Levin  v.  Deslandes,  30  L.  J.,  Ch. 
457  ;  7  Jur.  (N.s.)  837  ;  3  L.  T.  461  ;  9  W.  R. 
218. 

The  court  has  jurisdiction  to  deal  with 
questions  relating  to  charterparties ;  and  so 
when  a  charterparty  has  been  entered  into 
bonA  fide,  it  can,  on  a  sufficient  case  being  made, 
grant  an  injunction  to  restrain  the  breach  of  such 
a  contract.    Ih. 

The  master  of  an  American  vessel  arriving  in 
England,  authorised  by  the  owners  to  sell  or 
charter  the  ship,  entered  into  a  charterparty 
with  the  plaintiff  for  a  voyage  to  Ceylon  and 
back.  A  few  days  afterwards  the  defendant 
purchased  the  ship  from  a  party  acting  under 
a  power  of  attorney  from  one  of  the  owners  to 
sell  her.  The  greater  part  of  the  cargo  had  been 
put  on  boanl  under  the  charterparty.  The 
<lefendant  attempted  to  stop  the  sailing  of  the 
ship  :— Held,  that  the  master  having  authority  to 
charter  the  ship,  which  he  had  done,  and  the 
defendant  knowing  of  the  charterparty,  an 
injunction  would  lie  to  restrain  the  purchasers 
from  interfering  with  the  sailing  of  the  ship,  in 
pursuance  of  the  charterparty.  MeJtsageries 
Imperiales  Co.  v.  Baine*,  7  L.  T.  763 ;  11 
W.  R.  322. 

A  vessel  having  been  chartered  to  convey  a 
cargo  of  coals  to  China  and  having  become 
damaged,  the  master  was  forced  to  discharge  tlie 
cargo,  and  the  owner  declined  to  reship  it,  on 


the  ground  that,  having  become  wet,  it  was  liable 
to  spontaneous  combustion.  On  a  bill  by  the 
charterers  to  restrain  the  owner  from  employing 
the  ship  in  any  manner  inconsistent  with  the 
charterparty,  the  court  directed  an  inquiry  as 
to  the  state  of  the  cargo,  and  granted  an  injunc- 
tion pending  such  inquiry.  Heriot  v.  yi/jholat^ 
12  W.  R.  844. 

The  court  of  chancery  cannot  decree  the 
specific  performance  of  a  chart<erparty,  but  it 
can  restrain  the  parties  from  employing  the  ship 
in  a  manner  inconsistent  with  the  rights  under  a 
charterparty.  Le  Blanch  v.  Granger,  35  Beav. 
187. 

Although  a  court  of  equity  cannot  enforce  the 
specific  performance  of  a  charterparty,  yet  it 
will  restrain  the  employment  of  the  vessel  in  a 
different  manner,  whether  such  employment  is 
expressly  or  impliedly  forbidden.  De  Mattoe  v. 
Gihiony  4  De  G.  &  J.  276  ;  28  L.  J.,  Ch.  165, 
498 ;  6  Jur.  (N.S.)  347,  555  ;  7  W.  R.  100,  403, 
514. 

C.  mortgaged  a  ship  to  D.,  with  a  power  of 
sale.  The  ship  was  under  contract  by  charter- 
party,  to  carry  a  cargo  from  U.  to  S.,  of  which 
the  mortgagee  had  notice.  On  a  bill  filed  by 
the  charterer  of  the  vessel  for  a  specific  perform- 
ance against  the  mortgagor,  and  for  an  injunction 
to  restrain  the  mortgagee  from  interfering  to 
interrupt  the  voyage  : — Held,  that  the  contract 
was  not  enforceable  in  a  oourt  of  equity,  and  that 
the  charterer  was  bound  to  shew  that  the  mort- 
gagee had  done  or  threatened  to  do  some  act 
which  had  interfered  with  the  performance  of 
the  contract,  to  entitle  him  to  an  injunction. 
Ih. 

A  shipowner  entered  into  a  contract  to  carry  a 
cargo  of  coals  from  Birkenhead  to  Bombay.  The 
charterparty  contained  the  ordinary  exception 
of  perils  of  the  sea.  The  ship,  soon  after  sailing, 
was  overtaken  by  a  storm,  and  put  into  Belfast. 
The  master  of  the  ship  had  the  coals  unshipped, 
and,  being  advised  that  they  were  in  too  danger- 
ous a  state  to  be  reshipncKl,  he  had  them  sold. 
The  charterers  filed  a  bill  to  restrain  the  ship- 
owner from  using  the  ship  in  a  manner  incon- 
sistent with  the  charterparty.  The  vice-chan- 
cellor granted  an  injunction  accordingly,  with 
the  intention  of  compelling  the  shipowner  to  send 
the  ship  back  to  Birkenhead  to  take  on  board  a 
new  cargo  of  coals  for  Bombay : — Held,  upon 
appeal,  that  no  such  injunction  could  be  granted. 
Adamton  v.  QUI,  18  L.  T.  278  ;  16  W.  R.  639. 


6.  Liability  of  Charterer  or  Agent. 

Indefinite  Period  of  Xmployinent.]  — By   a 

charterparty  to  government  for  transporting 
emigrants  from  this  country  to  the  Cape  of 
Good  Hope,  a  shipbroker,  on  behalf  of  the 
owners,  let  a  vessel  to  the  commissioners  of  the 

navy  for  the  space    of  calendar  months 

certain,  and  thenceforward  until  they  should 
give  him  notice  that  she  was  discharged,  such 
notice  to  be  given  after  her  return  to  Deptford 
or  Portsmouth  ;  and  the  commissioners  cove- 
nanted to  pay  freight  at  the  rate  of  14#.  per  ton 
per  calendar  month  for  so  long  time  as  the  vessel 
should  be  continued  in  his  majesty's  service ; 
and  that  after  she  had  been  in  such  service  six 
months,  the  broker  should  have  a  bill  of  imprest 
for  two  months'  freight  more ;  and  after  ten 
months  a  like  bill  for  two  months ;  and  a  like 
bill  whenever  eight  months  should  be  due  ;  and 
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the  foUowing  memorandom  was  written  in  the 
margin  :  "  Notwithstanding,  it  is  herein  agreed 
that  the  ship  shall  be  discharged  at  Deptfoid  or 
Portsmouth,  it  is  hereby  covenanted  that  she 
shall  be  discharged  at  the  Cape  of  Grood  Hope 
when  the  service  will  admit  of  it": — Held,  that 
under  the  terms  of  the  charterparty  the  voyage 
was  general,  and  that  the  ship  was  chartered  for 
an  indefinite  period ;  and  that  the  broker  was 
only  entitled  to  claim  commission  as  for  a  voyage 
of  that  description,  and  not  for  a  specific  voyage 
oatwards.    l/oll  v.  PincetUy  6  Moore,  228. 

Charterers'  Duty  to  Clear  Ship.]— Where  a 
ship  had  been  addressed  to  a  consignee,  who  was 
not  in  a  position  to  clear  the  ship,  and  the  captain 
was  led  by  the  charterers  to  have  recourse  to 
brokers,  who  cleared  the  ship  and  charged  com- 
mission for  so  doing,  which  the  captain  paid  on 
behalf  of  the  owner  : — Held,  that  an  action  was 
maintainable  by  the  shipowner  against  the  char- 
terers, who  had  agreed  that  the  ship  should  be 
consigned  to  their  agents  free  of  commission,  and 
the  cargo  cleared  free  of  expense  to  the  ship- 
owner.    RtMcll  V.  Griffith,  2  F.  &  F.  118. 

Ezpeniet  incurred  by  Beaeon  ef  additional 
<rlanse.] — D.  chartered  a  vessel  to  Puerto  Cabello 
and  home  from  Maracaibo  at  a  fixed  freight,  and 
an  additional  clause  was  subsequently  inserted 
in  the  charterparty  giving  the  charterer  the  option 
of  sending  a  part  of  the  outward  cargo  on  to 
Maracaibo,  and  stipulating  that  "  any  and  every 
expense  the  vessel  may  incur  in  consequence  of 
this  additional  clause  shall  be  borne  by  the 
charterers."  The  charterer  loaded  the  vessel 
with  a  cargo,  part  for  Puerto  Cabello  and  part 
for  Maracaibo,  and  made  out  two  manifests.  On 
arriving  at  Puerto  Cabello,  the  custom-house 
authorities  insisted  on  seeing  both  manifests,  and 
prohibited  the  discharge  of  the  part  of  the  cargo 
intended  for  Puerto  Cabello  on  the  false  ground 
that  there  were  contraband  goods  on  board,  by 
which  the  cargo  was  confiscated,  and  they  also 
imposed  a  fine  of  500  dollars  on  the  master  for 
having  two  manifests,  and  prohibited  the  dis- 
charge of  the  cargo  or  the  clearing  out  until  the 
fine  was  paid.  The  master  appealed  to  the 
tribunals  of  the  country  and  made  counter- 
claims for  delay.  A  revolution  occurred  in 
Venezuela  about  the  same  time,  which  prevented 
all  commercial  and  legal  proceedings  ;  but  even- 
tually the  government  agreed  with  the  master  to 
pay  him  5,000  dollars  as  compensation  for  the 
detention  of  the  ship,  and  after  a  further  delay 
she  proceeded  to  Maracaibo.  The  5,000  dollars 
were  not  paid  : — Held,  that  the  owner  of  the 
vessel  was  not  entitled  to  recover  from  the 
charterer  the  damages  or  expenses  he  had  been 
put  to,  either  in  repairing  damage  to  the  vessel 
occasioned  by  delay  or  the  costs  attendant  upon 
the  proceedings  or  otherwise,  such  damages  not 
being  contemplated  by  the  additional  clause. 
Sully  V.  Duranty,  S  H.  &  C.  270 ;  38  L.  J., 
Ex.  319. 

Ceiaer  Clause — Loading  in  regular  Turn.] — 
By  a  charterparty  between  the  owners  of  a  ship 
and  the  agents  for  the  charterers,  who  were  persons 
resident  in  Spain,  it  was  agreed  that  the  ship 
should  proceed  to  I.,  and  there  load  in  regular 
turn  from  the  agents  of  the  charterers  a  full  and 
complete  cargo.  It  was  also  agreed  that  all 
liability  of  the  agents  "  in  every  respect,  and  as 
to  all  matters  and  things  as  well  before  and 


during  as  after  the  shipping  of  the  cargo,  shall 
cease  as  soon  as  they  have  shipped  the  cargo." 
A  cargo  was  loaded  and  shipped,  but  not  in 
regular  turn  : — Held,  that  the  agents  were  pro- 
tected by  the  clause  from  liability  for  not  so 
loading  in  regular  turn,  they  having  loaded  and 
shipped  the  cargo  before  the  commencement  of 
the  action.  Milvain  v.  Perez^  3  El.  &  El.  495  ; 
30  L.  J.,  Q.  B.  90  ;  7  Jur.  (N.8.)  336  ;  3  L.  T.  736  ; 
9  W.  R.  269. 

Setf  also  as  to  cesser  clauses^  post,  XIII. 
Freight— XIV.  Demubbagb. 

LoM  of  Veiiel  after  Expiration— Liability  of 
Charterer— Act  of  Ood.]— A  vessel  was  lost, 
through  stress  of  weather,  and  without  negli- 
gence, after  the  expiration  of  a  charterparty  : — 
Held,  in  an  action  by  the  representative  of  the 
owner  against  the  charterer,  in  the  absence  of 
express  stipulation,  that  there  was  no  liability 
implied  by  law  on  the  part  of  the  person  in 
possession  for  loss  so  occasioned.  Smith  v. 
DrummoTid^  1  Cab.  &  E.  160. 

Liability  of  Tmstee  in  Bankmptey.] — ^Where 
a  charterparty  and  bill  of  lading  were  entered 
into  with  the  concurrence  of  the  trustee  in 
sequestration,  though  not  expressly  authorised 
by  him  : — Held,  that  the  trustee  was  liable  there- 
on. Machersack  v.  Molleson,  13  Ct.  of  Sess.  Cas. 
(4th  ser.)  445. 


Liability  of  one  signing  '*  ai  Agent  ibr  the 
Charterer."] — A  charterparty  was  entered  into 
between  the  plaintiffs,  shipowners  and  defen- 
dants '*  as  agents  for  charterers."  It  was  signed 
by  the  defendants  without  qualification,  but 
contained  a  clause  that  the  ship  was  to  load 
"  from  the  agents  of  the  said  freighters,"  and  a 
cesser  clause,  that  the  charter  being  entered  into 
on  behalf  of  others,  the  charterer's  liability 
should  cease  on  completion  of  loading  and  pay- 
ment of  advance.  In  an  action  on  the  charter- 
party  : — Held,  on  demurrer,  that  the  defendants 
were  personally  liable.  Hovgh  v.  Manzanos^  48 
L.  J.,  Ex.  398  ;  4  Ex.  D.  104  ;  27  W.  B.  536. 


7.  Demise  of  Ship. 

Liability  of  Owner  for  Negligenoe  of  Kaater 

and  Crew.] — The  plaintiffs  hired  from  the  defen- 
dant a  vessel  under  a  charterparty,  by  which  the 
vessel  was  let  to  the  plaintiffs  for  a  specified 
time,  and  they  were  to  have  the  whole  reach  of 
her  holds,  except  what  was  reserved  to  the  owner 
for  the  crew  ;  the  crew  was  to  assist  in  loading 
and  discharging,  and  the  captain  was  to  sign  bills 
of  lading  and  to  furnish  to  the  charterers  a  copy 
of  the  log.  The  defendant  engaged  and  paid  the 
master  and  crew.  Whilst  the  vessel  was  upon  a 
voyage  under  the  charterparty,  with  a  cargo  on 
board  belonging  to  the  plaintiffs,  she  and  her 
cargo  were  lost  by  the  negligence  of  the  master 
and  crew  : — Held,  that  the  master  and  crew  were 
the  servants  of  the  defendant  for  the  purpose  of 
navigating  the  vessel,  and  that  he  was  liable  to 
compensate  the  plaintiffs  for  the  loss  sustained 
by  them.  Omoa  and  Cleland  Coal  and  Iron  Co. 
V.  Huntley,  2  C.  P.  D.  464  ;  37  L.  T.  184  ;  26 
W.  B.  675  ;  3  Asp.  M.  C.  501. 

The  owner  of  a  ship  who,  by  a  verbal  agree- 
ment, gives  up  all  control  over  her  to  the  captain, 
but  retains  a  right  to  one-third  of  the  net  profits, 
and  is  subsequently  registered  as  managing  owner 
under  the  Merchant  Shipping  Act,  1875,  is  liable 
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for  the  negligent  management  of  the  vessel  by 
the  captain,  though  occurring  under  a  charter- 
party  of  which  the  owner  knew  nothing.  Steel 
V.  Legter,  47  L.  J.,  C.  P.  43  ;  3  C.  P.  D.  121  ;  37 
L.  T.  642  ;  26  W.  R.  212  ;  3  Asp.  M.  C.  537. 

What  Amounti  to — ^Lien  of  Owner.] — By  a 

charterparty  it  was  covenanted  that  the  ow^ner 
should  I'eceive  on  board  in  London  all  such  goods 
as  the  freighter  thought  fit  to  load,  and  should 
proceed  therewith  to  Madras,  and  there,  after 
delivering  her  outwaKl  cargo,  receive  from  the 
freighter's  agents  a  homeward  cargo,  and  deliver 
the  same  in  London ;  and  that  all  the  cabins  but 
one,  which  was  reserved  for  the  use  of  the  captain, 
should  be  at  the  disposal  of  the  freighter,  who 
was  to  appoint  a  supercargo  to  superintend  the 
stowage  of  the  goods.  Freight  to  be  paid  at  so 
much  per  ton  on  the  register  tonnage  of  the 
ship.  The  captain  and  crew  were  employed  and 
paid  by  the  owner  ; — Held,  that  there  tfeing  no 
express  words  of  demise  of  the  ship  itself  in  the 
charterparty,  the  freighter  did  not  thereby  become 
the  owner  for  the  voyage,  but  that  the  possession 
continued  in  the  owner,  and  that  he,  therefore, 
had  a  lien  upon  the  cargo  for  his  freight.  Sarille 
V.  Campion,  2  B.  &  Aid.  503  ;  21  K.  R.  376. 

The  owner  of  a  ship  entered  into  a  charter- 
party  with  the  freighter,  by  which  the  former 
granted  and  let,  and  the  latter  hired  and  took, 
the  ship  for  a  voyage  out  and  home.  The  owner 
covenanted  that,  the  vessel  being  well  manned 
and  furnished,  the  master  should  receive  on  boaixl 
at  London  goods  to  be  sent  alongside  by  the 
freighter,  and  deliver  them  from  alongside  at 
Newfoundland  to  the  agents  of  the  freighter, 
according  to  his  bills  of  lading  ;  and,  such  cargo 
having  been  discharged  there,  should  receive 
other  goods  in  like  manner  and  deliver  them  at 
Demerara,  and,  having  discharged  the  same, 
should  receive  other  goods  there  and  deliver 
them  at  London,  agreeably  to  bills  of  lading. 
The  owner  agreed  that  the  ship's  boats  should 
assist  in  unloading  and  loading  the  cargoes  when 
required  by  the  frei'ghter,  provided  no  impedi- 
ment was  thereby  made  in  carrying  on  the  exclu- 
sive duties  of  the  ship  ;  in  consideration  whereof 
the  freighter  covenanted  to  send  and  take  the 
goods  from  alongside,  and  to  pay  for  the  freight 
and  hire  of  the  vessel  for  the  voyage  2,600Z.  with 
primage,  one  quai-ter  part  on  delivery  of  the 
cargo  at  Newfoundland,  by  good  bills  at  sixty 
days'  sight  on  London,  and  the  remainder  by 
good  bills  at  two  months'  date  from  the  day  of 
the  ship's  report  inwards  at  the  port  of  London. 
The  voyage  was  performed,  and  goods  of  third 
persons  brought  fi-om  Demerara,  under  bills  of 
lading  deliverable  to  the  consignees  on  payment 
of  certain  specified  freight  therein  mentioned, 
which  freight  the  owner  received.  Bills  of  ex- 
change for  one  quarter's  freight  were  drawn  on 
the  freighter  at  Newfoundland,  which  were 
afterwards  accepted  and  dishonoured  by  him, 
and  no  sum  or  bill  for  the  remaining  three- 
quarters'  freight  per  charterparty  was  given  or 
tendered  to  him  on  the  return  of  the  ship : — 
Held,  that,  taking  the  whole  of  the  charterparty 
into  consideration,  the  possession  of  the  ship  did 
not  pass  to  the  freighter,  but  remained  in  the 
owner  ;  and  that  the  circumstance  of  his  having 
agreed  with  the  charterer  as  to  the  mode  of  pay- 
ment of  freight  did  not  divest  him  of  his  lien  on 
the  cargo  for  freight ;  and  that  it  made  no 
difference  that  he  had  delivered  the  homeward 
cargo  and  received  the  freight  due  upon  the  bills 


of  lading,  which  was  different  from  that  due 
upon  the  charterparty.  Christie  v.  LewU,  5 
Moore,  211 ;  2  Br.  &  B.  410  ;  23  R.  R.  483. 

Where  no  Possesiion  bj  Owner.] — The  owner 
of  the  ship  has  no  lien  for  the  hire  stipulated  by 
a  charterparty  for  the  voyage  on  goods  shippetl 
by  the  charterer,  because  the  latter  is  the  owner 
of  the  ship  for  the  voyage ;  and  the  first  owner 
has  no  possession  of  the  ship  or  goods,  without 
which  tbere  can  be  no  lien.  Ilutttyn.  v.  Bra^gy 
7  Taunt.  14  ;  2  Marsh.  339  ;  17  R.  R.  431. 

As  Transport  to  Crown.] — ^Where  A.  chartered 
his  ship  to  the  commissioners  of  the  transport 
service  on  behalf  of  the  crown  to  be  employed 
as  a  transport,  and  the  ship  in  the  course  of  such 
employment  made  several  voyages  from  Deptford 
to  foreign  ports  and  back : — Held,  that  by  the 
terms  of  tne  charterparty,  coupled  with  the 
nature  of  the  service,  a  temporary  ownership 
passed  to  the  crown,  so  that  A.,  during  the  time 
of  such  service,  was  not  to  be  considered  as  owner 
within  the  charters  granted  to  the  Trinity  House^ 
which  impose  lighthouse  duties  and  for  buoyage 
and  beaconage  on  the  owners  of  ships.  Trinity 
Htfuse  (^Qfrptfratiofi)  v.  Clarity  4  M.  &  S.  288. 

With  Eight  to  Snrplui^Preience  of  Agent.] 
— The  owners  of  a  ship  by  deed  appointed  A. 
to  the  command  of  the  ship  on  a  voyage  from 
London  to  Calcutta  and  back.  A.  was  to  load  the 
ship  out  and  home,  and  to  secure  to  the  owners  a 
certain  amount  of  freight,  retaining  the  surplus 
or  making  good  the  deficiency.  An  agent  of  the 
owners  was  to  go  on  board  to  sui)eriniend  the 
management  of  the  stores,  with  power  to  displace 
A.  and  appoint  another  commander,  in  case  of 
his  breaking  the  agreement  on  his  part : — Held, 
that  the  deed  released  the  owners  from  their 
liability,  as  such,  to  make  good  the  loss  \x\tOTi 
goods  sent  fi'om  Calcutta  to  London  by  the  ship, 
and  lost  or  damaged  on  the  voyage,  and  that  A. 
alone  was  responsible  to  the  shippers  for  such 
nondelivery,  he  being  owner  of  the  vessel  pro 
h&c  vice.  Xewherry  v.  Colvin^  4  M.  &  P.  876 ; 
7  Ring.  190  ;  1  C.  &  J.  192  ;  1  Tyr.  55 ;  9  L.  J.  (o.s.> 
Ex.  13 — Ex.  Ch.  AJfirmed  in  Dom.  Proc.  nom. 
Colvin  V.  Newberry,  1  CI.  &  F.  283  ;  6  Bligh,  167. 

Hire  for  Day — Owners*  Servants.] — The  de- 
fendants hired  a  steam  vessel  for  the  day  to- 
convey  them  to  R.  and  back  to  L.  The  vessel 
was  navigated  by  the  master,  engineer  and  crew 
of  the  owners,  at  their  expense  : — Held,  that  the 
defendants  had  not  such  exclusive  possession  of 
the  vessel  as  to  entitle  them  forcibly  to  expel 
the  plaintiff,  who  had  come  on  board  with  the 
master's  permission  for  the  purpose  of  being 
conveyed  to  R.  Dean  v.  Hogg,  4  M.  6:  Scott, 
188  ;  10  Bing.  345  ;  3  L.  J.,  C.  P.  113. 

Possession — Sight  to  maintain  Trespass.] — 

An  owner  of  a  ship,  notwithstanding  he  has  let 
her  out  by  charterparty  for  twelve  months,  con- 
taining no  terms  of  conveyance  of  possession, 
has  a  sufficient  possession  of  her  to  maintain 
trespass.  Lucas  v.  KocktlU.,  4  Bing.  729 ;  1 
M.  &  P.  783  ;  2  Y.  &  J.  304  ;  1  CI.  &  F.  438  ;  29 
R.  R.  721. 

Tests  of  Possession.]— By  a  charterparty  it 
was  agreed  that  A.  should  let  and  B.  should  hire 
A.'s  vessel  for  six  months,  during  which  time  B. 
was  to  possess  the  entire  and  exclusive  iujc  and 
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disposal  of  the  whole  vessel,  with  the  exception 
of  the  cabin,  with  room  for  the  accommodation 
of  the  crew  and  for  the  stowage  of  stores  and 
provisions ;  that  the  master  should,  as  often  as 
B.'s  interest  should  require,  take  on  board  and 
properly  stow  all  such  goods,  to  the  extent  of  a 
fall  and  complete  cargo,  as  should  be  tendered 
to  him  for  that  purpose,  and  proceed  therewith 
upon  such  voyage  or  voyages  as  B.  or  his  agent 
should  direct ;  and  that  he  should  deliver  the 
goods  agreeably  to  the  bills  of  lading ;  that  the 
freight  and  primage  should  be  payable  to  B.  or 
his  order ;  that  in  the  event  of  the  completion  of 
the  six  months*  voyage,  or  after  she  had  com- 
menced taking  goods  on  board  for  a  voyage,  the 
term  should  he  prolonged  until  the  discharge  of 
her  cargo  after  her  an*ival  at,  or  return  to,  a  port 
in  Great  Britain  ;  and  that  the  owners  or  master 
should  keep  the  vessel  tight  and  manned,  and 
provisioned  and  fitted  with  necessary  stores.    In 
consideration  whereof,  B.  agreed  to  pay  to  A., 
at  a  certain  rate  per  ton  per  month,  to  be  paid 
"by — one  month's  pay  in  advance  in  cash,— one 
month's  pay  after  the  vessel  should  be  entered 
outwards, — one  month's  pay  that  day  two  months, 
— and  one  month's  pay  at  the  expiration  of  each 
succeeding  month  till  the  end  of  the  term  she 
might  be  employed,  and  the  balance  in  cash  on 
her  final  discharge,  together  with  port  charges ; 
and  that  B.  should  have  the  privilege  of  putting 
in  a  master  of  his  own  appointment,  he  finding 
the  cabin  with  all  stores,  and  paying  his  wages, 
A.  allowing  the  wages  paid  to  his  own  master ; 

A.  not  to  be  responsible  for  such  master's  acts 
and  conduct  should  he  deviate  from  the  charter  ; 

B.  to  be  responsible  to  A.  for  the  conduct  and 
integrity  of  such  master  : — Held,  that  the  posses- 
sion of  the  vessel  was  given  up  by  A.  to  B. 
during  the  continuance  of  the  contract ;  that  the 
master  so  appointed  by  B.  was  in  possession  of 
the  cargo  as  his  agent,  and  not  as  the  servant  of 
A, ;  that  personal  credit  was  given  to  B.  for  the 
j>ayment  of  the  hire  of  the  vessel ;  and  that  no 
lien  upon  or  right  of  stoppage  of  the  goods  was 
reserved  to  the  owners  as  a  security  for  the  pay- 
ment of  such  hire.  Belcher  v.  Capper,  4  Man.  & 
G.  502  ;  5  Scott  (N.K.)  267 ;  11  L.  J.,  C.  P.  274. 

Liability  of  Owner  to  Shipper— Bill  of  Lading 
— Katter  and  Servant.] — A  person  who  is  regis- 
tered as  the  owner  of  a  ship,  and  also  registered 
as  the  managing  owner  under  the  Merchant 
i>hipping  Act,  1876  (39  &  40  Vict.  c.  80),  is  not 
liable  to  shippers  under  bills  of  lading  signed  by 
the  master  or  ship's  agent,  for  loss  of  cargo 
alleged  to  have  arisen  from  the  unseaworthiness 
of  the  ship,  if  he  has  divested  himself  by  the 
charterparty  of  all  control  and  possession  of  the 
vessel  for  the  time  being  in  favour  of  the  char- 
terers, who  have  all  the  use  and  benefit  thereof, 
even  if  the  shippers  have  no  notice  of  the  con- 
tents of  the  charterparty.  Frazer  v.  Marsh  (13 
East,  238,  ante,  col.  65),  followed.  Banmwoll 
Manufacivr  ton  Carl  ScJieihler  v.  Furnesit^  62 
L.  J.,  Q.  B.  201  ;  [1893]  A.  C.  8 ;  68  L.  T.  1  ; 
1  R.  59  ;  7  Asp.  M.  C.  263-~H.  L.  (E.) 

8.  Pleadings,  Evidence  and  Damages. 

Declarations.] — ^As  to  allowing  several  counts 
on  a  charterparty.  varying  its  statements,  see 
Hernod  v.  lFi7Ai»,  11  Q.  B.  1.  See  Iloggett  v. 
Eflet/,  6  Bing.  (N.C.)  207  ;  8  Scott,  480. 

The  o\*'ner  of  a  ship  covenantecl  by  a  charter- 
party  with  the  freighters  to  take  on  board  six 


pipes  of  brandy  at  Havre,  and  proceed  therewith 
to  Terceira,  where  the  master  was  to  take  on 
board  a  full  and  complete  cargo  of  green  fruit,  or 
other  goods,  as  the  freighters  might  think  fit  to 
send  alongside,  and  despatch  her  therewith  to 
London  ;  and  the  freighters  covenanted  to  pay 
freight  for  the  fruit  at  certain  terms  therein 
specified,  and  on  the  brandy,  at  a  certain  rate 
therein  also  stipulated,  and  guaranteed  the  ship 
a  complete  cargo  of  fruit  home.  In  an  action  by 
the  owner  against  the  freighters,  for  not  putting 
a  full  cargo  of  fruit  on  board  at  Terceira,  he 
averre<l  a  general  performance  of  the  covenants 
contained  in  the  charterparty  to  be  fulfilled  : — 
Held,  sufiicient,  as  the  covenant  by  the  owner 
to  take  the  brandy  to  Terceira  was  an  indepen- 
dent and  distinct  covenant,  and  not  to  be  con- 
sidered as  a  condition  precedent,  as  it  went  only 
to  a  part  of  the  consideration  of  the  contract. 
Fothergill  v.  Walton,  2  Moore,  630;  8  Taunt. 
576  ;  20  R.  R.  567. 

Action  on  a  charterparty  by  a  freighter  against 
a  shipowner  for  not  receiving  cargo.  Proof  was 
given  of  a  charterparty  expressed  to  be  between 
the  defendant  of  one  part,  and  G.  S.  &  Co. 
(agents  of  the  freighters)  of  the  other,  containing 
a  memorandum,  as  follows  : — "  This  charter  beine 
concluded  on  behalf  of  another  party,  it  is  agreea 
that  all  responsibility  on  the  part  of  G.  S.  k  Co. 
shall  cease  as  soon  as  the  cargo  is  shipped."  No 
notice  of  this  memorandum  was  taken  in  the 
declaration  : — Held,  that  it  was  not  necessary  to 
notice  the  memorandum.  Schmaltz  or  Schnialz 
v.  Avery,  16  Q.  B.  655  ;  20  L.  J.,  Q.  B.  228  ;  15 
Jut.  291. 

In  an  action  for  breach  of  a  chai'terparty  by 
the  freighter  against  the  owner  of  a  ship,  for  not 
performing  the  terms  of  a  charterparty,  the 
declaration  alleged  that  it  w^as  agreed  by  the 
parties  that  the  ship  should  pix)ceed  with  all 
convenient  si)eed  to  St.  Helena,  and  there  load  a 
cargo,  and  therewith  proceed  to  Liverpool,  and 
deliver  the  cargo  at  a  safe  wharf,  for  a  certain 
amount  of  freight  (the  act  of  God,  the  Queen's 
enemies,  fire  and  all  other  dangers  of  the  seas  and 
navigation  during  the  voyage  always  excepted)  ; 
that  the  charterparty  should  be  in  force  for  six 
voyages,  and  that  they  should  all  be  made  not 
later  than  a  certain  day  specified.  The  declara- 
tion averred  that  the  freighter  had  done  all 
things  necessary  on  his  part  to  entitle  him  to 
have  the  voyages  performed,  yet  the  ship  did  not 
make  the  voyages  as  agreed : — Held,  that  th  e 
declaration  was  good,  although  it  did  not  contain 
any  averment  negativing  the  fact  of  the  owner 
being  within  any  of  the  exceptions  contained  in 
the  charterparty,  and  that  if  he  relietl  upon  such 
fact,  he  was  bound  to  plead  it.  Wh£eler  v. 
Bamdge,  9  Ex.  668  ;  23  L.  J.,  Ex.  221. 

A  declaration  stated  that  by  a  charterparty 
between  the  defendant,  the  shiix)wner  and  the 
plaintiff,  it  was  agreed  that  the  ship  should  pro- 
ceeil  to  two  ports  in  Sicily,  or  usual  place  of 
loading,  on  and  after  the  delivery  of  her  outward 
cargo,  and  there  load  from  the  plaintiff's  factors 
a  fidl  cargo,  and  thence  proceed  to  Bristol,  and 
that  the  vessel  should  have  her  orders  before 
leaving  Messina.  The  declaration  alleged  that 
the  ship  arrived  at  Messina,  and  laid  as  a  breach, 
that  the  defendant  within  a  reasonable  time 
after  the  delivery  of  her  outward  cargo,  and 
before  the  plaintiff  could  have  given  orders  for 
the  ship  to  proceed  to  the  ports,  made  a  contract 
with  a  third  party  for  the  conveyance  of  goods 
from  Messina,  and  therewith  and  within  such 
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reasonable  time  as  aforesaid,  and  before  such 
reasonable  time  had  elapsed,  loaded  his  ship,  and 
afterwards  proceeded  to  London,  without  taking 
on  board  the  cargo  agreed  to  be  taken  from 
the  plaintiff  and  thereby  wholly  incapacitated 
and  deprived  himself  of  the  power  of  fulfilling 
the  charterparty,  although  the  plaintiff  within 
such  reasonable  time  as  aforesaid  provided  mer- 
chandise, and  was  ready  and  willing  to  load  on 
board  the  ship  the  merchandise,  and  although 
the  plaintiff  would  have  been  ready  and  willing 
to  have  named  and  appointed  and  given  orders 
to  the  defendant  to  proceed  to  two  ports  and  to 
have  there  loaded  a  full  cargo  : — Held,  that  the 
declaration  was  bad,  as  it  did  not  shew  that  the 
vessel  had  sailed  before  the  lapse  of  a  reasonable 
time  for  the  performance  by  the  plaintiff  of  his 
part  of  the  contract,  and  so  did  not  shew  that 
the  defendant  had  incapacitated  himself  fi'om 
performing  his  part  of  the  contract,  and  that  it 
ought  to  have  contained  an  averment  that  the 
plaintiff  had  performed  his  part  by  giving  orders, 
naming  a  port,  &c.,  and  by  tendering  a  cargo 
within  sncn  reasonable  time.  Matthews  v. 
Lowth^,  5  Ex.  574  ;  19  L.  J.,  Ex.  364. 

Action    on    a  charterparty,    not  under  seal, 
varied  by  a  subsequent  agreement.    The  declara- 
tion  stated,  that,  by  a  charterparty    between 
G.  L.  J.  &  Sons,  on  behalf  of  the  owners  (not  stating 
the  plaintiffs  to  be  the  owners)  of  a  ship  at  Pem- 
broke, and  the  defendant  described  as  the  char- 
terer,   it  was  mutually    agreed  that  the  ship 
should,  with  all  convenient  speed,  proceed  to 
Cardiff,  and  there  load  a  cargo  of  iron  and  coals 
at    certain    freight,  and  deliver    the  same  at 
Alexandria  ;  forty  running  days  to  be  allowed 
the  charterer  for  loading  at  Cardiff  and  unload- 
ing.   That  the  ship,  with  the  consent  of  the 
plaintiffs,  and  at  the  request  of  the  defendant, 
remained  at  Pembroke  to  receive  coals,  part  of 
the  cargo,  instead  of  being  loaded  therewith  at 
Cardiff,  and  that  she  there  received  coals  on  board. 
That  the  defendant  did  dispense  with,  and  dis- 
charge the  plaintiflb  from,  performing  that  part 
of  the  charterparty  which  related  to  the  sailing 
of  the  ship  with  all  convenient  speed  from  Pem- 
broke to  Cardiff  up  to  and  until  the  time  of  the 
completing  the  loading  of  coals  at  Pembroke. 
That  the  ship  sailed  to  Cardiff.    Breach,  that  the 
defendant  detained  the  ship  there  in  loading  for 
twenty  days  over  and  above  the  lay  days  and 
ten  days  of  demurrage.    It  then  stated,  that  the 
ship,  being  fully  laden,  proceeded  to  Alexandria  ; 
assigning,  as  a  second  breach,  that  the  defendant 
detained  the  ship  there  in  unloading  for  a  further 
time,  viz.  thirty  days  over  and  above  the  lay  days 
and  days  of  demurrage.    There  were  two  more 
breaches,  one  the  nonpayment  of  freight  for  the 
cargo,   which  the  plaintiffs   duly  delivered  at 
Alexandria,  and  the  other  the  nonpayment  of 
demurrage : — Held,   that    the   declaration    was 
defective  for  not  shewing  by  distinct  averment 
or  necessary  implication  that  the  plaintiffs  were 
parties  contracting  by  the  charterparty  as  ownew 
of  the  ship,  and  that  such  defect  could  not  be 
cured  by  any  admission  in  the   pleas,  whether 
found  for  or  against  the  defendant.    Galloway  v. 
Jackson,  3  Man.  &  G.  960  ;  3  Scott  (N.R.)  753  ; 
12  L.  J.,  Ex.  602— Ex.  Ch. 


her  outward  cargo,  forthwith  to  be  made  ready 
and  proceed  to  Costa  Rica,  and  there  take  on 
board  a  cargo,  and  then  proceed  to  Liverpool ; — 
breaches  were  alleged  as  follows  :  that  the  vessel 
was  not,  in  November  or  afterwards,  until  or 
when  she  sailed  on  the  20th  December,  tight, 
staunch,  strong,  or  in  any  way  fitted  for  the 
voyage  :  and  that,  though  she  did  then  sail  from 
Hamburg,  yet  by  reason  of  her  not  being  tight, 
&c.,  when  she  so  sailed,  she  was  obliged  to,  and 
did,  put  back  into  Altona,  and  was  detained 
there  for  a  long  time  ;  though  she  did  then  again 
set  sail  on  her  voyage  from  Altona,  she  did  not 
proceed  on  the  voyage  according  to  its  due 
course,  or  with  proper  despatch,  but  was  unneces- 
sarily delayed  and  deviated  ;  by  means  of  which 
premises,  the  vessel  did  not  arrive  at  Lima,  and 
the  plaintiff  lost  the  benefit  of  a  homeward  cargo 
from  Costa  Rica.  The  defendant  pleaded,  as  to 
so  much  of  the  declaration  as  related  to  the 
vessel  not  being  fitted  for  the  voyage,  and  by 
reason  thereof  being  obliged  to  put  back  into 
Altona,  and  being  detained  there  for  such  time 
as  was  necessary  to  put  further  ballast  on  board, 
payment  into  court  of  Is.  and  no  damages  ultra  ; 
and  as  to  so  much  as  related  to  her  being  detained 
at  Altona  beyond  the  time  necessary  to  put  the 
ballast  on  board,  that  she  was  not  detained  there 
by  reason  of  her  not  being  tight,  staunch,  &c. : — 
Held,  that  the  latter  plea  was  bad,  as  answering 
only  a  part  of  the  breach  to  which  it  applied, 
viz.  the  detention  at  Altona,  and  the  subse- 
quent delay  and  deviation,  even  if  that  was  a 
breach,  and  was  not  merely  a  statement  of 
special  damage.  Poiier  v.  Izat^  1  M.  &  W.  381  ; 
1  Tyr.  &G.  639. 

Deviation.] — In  an  action  upon  a  cove- 
nant to  sail  and  not  to  deviate  directly  or 
indirectly,  a  plea  of  general  performance  is  bad. 
Lathwell  v.  F'lsh^,  1  Keb.  334. 


Sail   with   next   Wind  —  Trayene.] — 


Action  on  freight  on  charterparty  containing 
covenant  to  sail  with  next  wind  ;  special  plea 
and  traverse,  absque  hoc,  that  plaintiff  did  not 
sail  with  next  wind  ; — ^Held  that  the  traverse  is 
not  well,  for  the  voyage  is  the  substance  of  the 
contract,  and  not  sailing  with  the  next  wind. 
Canstable  v.  Clohury^oT  C/or^ry,  Noy,  73  ;  Latch. 
12. 


Lois  byPerili  of  Sea — Seaworthiness.] — 


Charterer  covenants  that  the  ship  shall  return 
within  twelve  months,  perils  of  sea  excepted ; 
the  master  warranting  her  seaworthy  and  well 
manned.  Breach,  that  she  did  not  retm-n,  not 
being  delayed  by  perils  of  sea.  Plea,  that  she 
was  detained  at  Jamaica  through  seamen  desert- 
ing and  that  the  master  did  not  provide  others. 
Plea  bad.     Wynne  v.  Fellowes,  Holt,  446. 


Certainty — Average.] — Action  of  debt  in 


Pleas.] — In  a  declaration  on  a  charterparty, 
by  which  the  ship  was  to  sail  from  Hamburg, 
being  tight,  staunch,  strong  and  every  way  fitt^ 
for  the  voyage,  in  the  coui-se  of  the  next  Novem- 
ber, and  proceed  to  Lima,  and  having  discharged 


charterparty.  Breach  assigned,  nonpayment  of 
freight,  200Z.  with  average,  not  stating  amount. 
Exception,  uncertainty  of  average.  Held,  cer- 
tain enough.  Dodd  v.  Atkinson.  Hee  Cas.  t. 
Hardw.  342. 


Evidence — Letters  as  to  Agency.] — ^A  captain 
was  instructed  to  apply  for  a  cargo  to  A.,  and  in 
the  event  of  A.  not  being  on  the  spot,  then  to 
apply  to  B.  (both  being  agents  of  the  charterers) 
for  the  same  purpose.  He  applied  to  both  accord- 
ingly, and  was  refused  a  cargo  by  both.    An 
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action  was  brought  by  the  owners  to  recover  the 
freight ;  and  in  order  to  do  away  with  the  effect 
of  the  proof  as  to  B/s  refusal,  a  letter  from  B.  to 
the  charterers  was  tendered  to  shew  that,  prior 
to  such  refusal,  B.  had  renounced  their  afirencj  : 
— Heldf  to  be  inadmissible.  Haskell  v.  WaUon^ 
2  Car.  &  K.  141. 

Held,  also,  that  A.  haying  been  on  the  spot, 
what  passed  between  B.  and  the  captain  was 
important  only  in  so  far  as  it  was  connrmed  and 
adopted  by  A.    Ih, 


Votarial   Copj   of  Charterparty   made 


Alnroad.] — In  Batavia,  parties  about  to  make  a 
contract  go  before  a  notary,  who  writes  in  bis  book 
the  contract,  which  is  then  signed  by  them. 
Copies  of  this  contract  may  be  obtained  by  either 
party  in  the  absence  of  the  other.  A  notarial 
copy  of  a  charterparty  was  entered  into  at 
Batavia : — Helil,  not  to  be  evidence  either  of  the 
original  contract,  nor  properly  secondary  evidence 
of  it.  Browtt,  V.  Thornton,  1  N.  &  P.  339 ;  6 
A.  &  E.  185. 

Of  Bestraint  of  Prinoei.! — On  an  issue 


joined  on  a  plea  by  the  charterer  that  he  was  pre- 
vented from  loading  by  restraint  of  princes,  it  was 
proveil  no  com  was  exported  from  Ibraila  dunng 
the  vessel's  stay ;  and  evidence  was  given  that 
Wallachia,  in  which  Ibraila  is  situate,  was  invaded 
by  the  Russians,  and  at  the  time  in  question  was 
under  the  command  of  Prince  Gortschakoff,  a 
Bussian  general,  who,  while  at  Ibraila,  being 
applied  to,  to  allow  grain  to  be  exported,  refused, 
and  desireid  the  applicant  to  petition  the  commis- 
sary at  Bucharest.  Evidence  was  also  tendered 
of  copies  of  placards,  in  the  name  of  Gortscha- 
koff, posted  on  the  walls  of  Ibraila,  at  the  period 
of  the  ship's  arrival,  prohibiting  the  expoiixition 
of  grain  : — Held,  that  such  evidence  was  admis- 
sible, and,  coupled  with  the  other  evidence, 
proved  the  plea.  Bruee  v.  Nicolop^do,  11  Ex. 
129 ;  3  C.  L.  R.  776  ;  24  L.  J.,  Ex.  321  ;  3  W.  R. 
483. 


Hature  of  Trade.] — When  by  a  charter- 


party  the  ow^ner  agi'eed  that  the  ship  then  bound 
for  Havre  should  proceed  with  all  convenient 
speed  to  the  North  of  England  for  coals,  thence 
to  Limerick,  and  there  load  a  cargo  of  grain  or 
other  merchandise  for  the  charterer,  and  the 
ship  having  been  delayed  by  bad  weather  did 
not  arrive  at  Limerick  till  long  after  the  time 
expected  : — Held,  in  an  action  by  the  owner  on 
the  charterparty  that  evidence  on  behalf  of  the 
charterer  that  the  Limerick  export  grain  trade 
is  carried  on  only  at  a  certain  season,  which  had 
expired  before  the  ship  arrived,  was  inadmis- 
sible. Hurwt  V.  Vth&rn^  18  C.  B.  144  ;  25  L.  J., 
C.  P.  209 ;  4  W.  R.  458. 


Custom  to  oontrol  Contraet] — See  Cases 


ante,  cols.  252,  253. 

Charterparty  to  date  ham  Condemnation  of 
Ship  —  Averment  of  Condemnation.]  —  In  an 
action  on  a  charterparty,  whereby  it  was  agreed 
to  employ  a  ship  of  which  the  plaintiff  was  the 
captor,  as  soon  as  sentence  of  condemnation 
should  have  passed,  the  sentence  must  be  taken 
to  mean  a  legal  sentence  ;  and  the  party  wbo 
sues  for  the  freight  must  aver  that  the  ship  was 
condemned  by  a  court  having  competent  jurisdic- 
tion.    Unwin  v.  WoUeUy,  1  Term  Rep.  674. 


Arbitration  Clanie — Juriidietion.]— Arbitra- 
tion clause  ill  a  charterparty  held  not  to  oust  the 
jurisdiction  of  the  court.  Thovi^pton  v.  Chamttch^ 
8  Term  Rep.  139. 

Pratique — Stipulation  ai  to — ^Vo  Anthoritj  to 
grant  Pratique  —  Proof.]  —  By  charterparty  a 
vessel  was  to  have  ninety  running  days  and  ten 
days  on  demurrage,  to  commence  from  her  arrival 
at  Whidah,  she  l^ing  rendy  to  unload  and  having 
received  pratique.  Declaration  for  breach  of 
charteqiarty  stated  that  the  vessel  arrived  at 
Whidah,  and  being  ready  to  unload,  and  having 
received  pratique,  &c.,  which  allegation  was 
traversed  oy  plea.  The  plaintiff  proved  that  the 
ship  arrived  and  was  ready  to  unload,  and  did 
unload,  but  did  not  procure  a  written  document 
of  pratique,  there  being  no  authority  at  Whidah 
to  give  the  same  : — Held,  that  the  plaintiff  hod 
proved  the  issue  upon  him,  and  that  the  ship  must 
be  taken  to  have  received  pratique.  Bailey  v. 
De  Arroyave,  7  A.  &  E.  919 ;  3  N.  &  P.  114  ;  7 
L.  J.,  Q.  B.  91. 

Damages— Penalty  and  Proflta.] — ^A  ship  was 
chartered  to  go  to  New  Zealand,  where  the 
charterers  were  to  load  her,  or  by  an  agent  there 
to  give  the  owner  notice  that  they  abandoned 
the  adventure  ;  in  which  case  they  were  to  pay 
him  500/.  The  ship  went  to  New  Zealand,  but 
found  neither  agent  nor  cargo  there,  and  the 
captain  made  a  circuitous  voyage  home  by  way 
of  Batavia.  This  voyage,  after  making  every 
allowance  for  increased  expenses  and  loss  of 
time,  was  more  profitable  than  the  original  ad- 
venture to  New  Zealand  would  have  been.  The 
owner  sued  the  charterer  on  the  charterparty 
for  breach  of  covenant : — Held,  that  he  could 
not  recover  the  500Z.  penalty  in  addition  to  the 
profit  of  the  homeward  voyage.  Staniforth  v. 
Lyall,  7  Bing.  169  ;  4  M.  &  P.  829  ;  9  L.  J.  (0.8.) 
C.  P.  23. 

In  an  action  against  a  charterer  of  a  ship  for 
not  landing  a  cargo,  the  measure  of  damage  is 
the  amount  of  freight  which  would  have  been 
earned  after  deducting  the  expenses,  and  also 
any  profit  which  the  ship  may  have  earned  dur- 
ing the  periotl  over  which  the  charter  extended. 
Smith  V.  M' Quire,  3  H.  &  N.  554  ;  27  L.  J.,  Ex. 
465  ;  6  W.  R.  726.  S.  C,  Nisi  Prius,  1  F.  &  F. 
199. 

Semble,  that  a  shipowner  is  not  bound  to  take 
a  new  cargo  for  the  most  he  can  get,  in  order  to 
reduce  the  damages  to  be  paid  by  the  charterer. 
Ih, 

Unliquidated  Penalty.] — More  than  the  pen- 
alty of  a  charterparty  may  be  recovered  in  an 
action  in  the  covenants.  Winter  v.  Trimmer, 
1  W.  Bl.  396.  8.  P.,  Harrison  v.  Wright,  13  East, 
343  ;  12  R.  R.  369. 

Ship  not  ready  to  Sail — Natural  Beiult  of 
Breaeh — Hotioe  of  Speoial   Circumitanoee.] — 

By  the  terms  of  the  contract  the  defendants 
agreed  with  the  plaintiff  to  have  a  certain  ship 
ready  on  a  certain  date,  in  the  south  West  India 
Docks,  to  receive  a  cargo  of  tiles  for  shipment  to 
Australia.  The  ship  was  not  ready  on  the  agreed 
day,  and  the  tiles  being  kept  waiting  in  the  trucks 
in  which  the  plaintiffs  had  had  them  brought  into 
the  docks,  the  plaintiffs  were  obliged  to  pay  the 
railway  company,  the  owners  of  the  trucks,  a 
certain  sum  for  the  detention,  which  sum  they 
now  sought  to  recover  from  the  defendants  as 
damages  for  their  breach  of  contract.     If  the 
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Elaintiffs  had  followed  the  ordinary  coarse  of 
usiness  at  the  docks,  thej  would  have  employed 
the  dock  company  to  bring  the  tiles  into  the  docks 
up  to  the  ship's  side,  and  the  dock  company's 
scale  of  charges,  which  were  slightly  higher  than 
the  railway  company's,  would  have  included 
storage  of  the  tiles  at  the  docks  for  three  weeks 
without  further  charge.  The  time  during  which 
the  trucks  were  actually  detained  was  less  than 
three  weeks  : — Held,  thiat  the  defendants  had  no 
right  to  assume  that  the  plaintiffs  would  follow 
the  ordinary  course  of  business  in  the  mode  of 
bringing  their  goods  into  the  docks,  and  that  the 
plaintiffe  were  entitled  to  deliver  the  tiles  in  any 
manner  they  pleased,  and  that  the  detention  of 
the  trucks  was  the  natural  and  ordinary  conse- 
quence of  the  defendants'  breach  of  contract. 
Welch  V.  Anderson,  61  L.  J.,  Q.  B.  167  ;  66  L.  T. 
442  ;  7  Asp.  M.  C.  177— C.  A. 

Legality  of  Voyage.] — The  charterer  of  a  ship 
from  L.  to  B.  and  back,  cannot  plead  to  an 
action  brought  against  him  by  the  owner  on  the 
charterparty  for  not  providing  a  cargo  at  B.  that 
the  ship  sailed  without  convoy  contrary  to  law, 
and  that  the  plaintiff  was  privy  thereto ;  it  not 
being  in  the  contemplation  of  the  parties,  when 
the  contract  was  entered  into,  to  violate  the  law. 
WUgon  V.  Foderingham^  1  M.  &  S.  469. 

Amendment — Orderi  ae  to  Port  of  Loading — 
Beafonable  Time  for  giving  Notioe.] — Under 
3  &  4  Will.  4,  c.  42,  s.  28,  the  judge  has  power  to 
give  leave  to  amend  a  declaration  in  an  action  on 
a  charterparty  by  inserting  a  statement  of  its 
legal  effect  with  reference  to  the  duty  of  the 
charterer  to  exercise  his  option  of  naming  the 
port  of  loading  within  reasonable  time.  Whit- 
well  V.  Scheer,  8  A.  &  E.  301  ;  3  N.  &  P.  391  ;  7 
L.  J.,  Q.  B.  244. 

Condition  preoedent — Lou  of  Ship — Finding 
of  Gonrt  Kartial.] — Covenant  in  a  charterparty 
of  a  government  transport,  whereby  if  the  ship 
should  be  lost,  burnt,  or  taken,  and  it  should 
appear  to  a  court  martial  that  the  master  and 
crew  had  made  ihe  best  defence  they  could,  the 
freighters  covenanted  to  pay  the  value  of  the 
ship  : — Held,  that  the  holding  of  the  court 
martial  is  a  condition  precedent.  Darijton  v. 
Mure,  3  Dougl.  28. 

Seaworthinese.] — See  l>unhar  v.  Smurthwaite, 
supra,  col.  260. 

Adding  Partiei— Ord.  XYI.  rr.  11,  48 — Party 
out  of  Jnrisdiction.]— Sec  WiUon  v.  Killick, 
supra,  col.  235. 

Admiralty  Joriediction.l—See  Watson  \,  War- 
ru'r,  and  Cases  post,  XXVl.  Admiralty  Law 
AND  Practice. 

XII.  BILL  OF  LADING. 

1.  Stamping,  304. 

2.  Form  and  Xature  of. 

fl.  Form,  304. 

b.  Duration  and  Currency,  305. 

c.  Revocability,  305. 

d.  Construction,  306. 
c.  Presentation,  313. 

3.  Efcct  of, 

a.  Signature  by  Master,  314. 
h.  Mate's  Receipt,  318. 
c.  As  to  Quality,   Quantity,  and  Date    of 
Shipment,  319. 


4.  Exentptions from  Liability, 

a.  Seaworthiness — Wari-anty,  323. 

b.  Liability  to  General  Average,  327. 

c.  Statutory  Limitations,  328. 

d.  Perils  of  the  Sea,  328. 

e.  Negligence  or  Fault  of  Master  and  Crew, 

333. 
/.  Other  Exceptions,  338. 

5.  Indorsenwnt,  Assignment  and  Transfer, 

a.  Generally,  343. 

b.  Passing  Property,  350. 

e.  Conditionally — Drawn    against    Bills  of 
Exchange,  359. 

6.  Pledging,  365. 

7.  Lien  of  Shipping  Agent,  366. 

8.  Forged,  366. 

Se4s  also  IV.  Owners — As  to  Liability 
TO  Passengers;  XI.  Charterparty;  XII. 
Freight;  XV.  Cargo. 

1.  Stamping. 

Seeo^k.  55  Vict.  c.  39. 

The  indorsement  and  deposit  of  a  bill  of  lading, 
as  a  security,  did  not  require  a  stamp  within  55 
Geo.  3,  c.  184,  Sched.  tit.  "  Mortgage."  Sarris 
V.  Birch,  1  D.  (N.S.)  899  ;  9  M.  A:  W.  591  ;  11 
L.  J.,  Ex.  219. 

2.  Form  and  Nature  of. 

a.  Form. 

North  German  Code  doei  not  exclnde  Special 
Form.] — By  the  laws  of  England  and  of  the 
North  German  confederation,  a  bill  of  lading  is 
decisive  as  between  shipowner  and  consignee, 
and  the  North  German  code,  although  providing 
a  form  of  bill  of  lading,  does  not  prevent  a 
special  form  of  contract.  Tlte  Patri-a,  41  L.  J., 
Adm.  23  ;  L.  R.  3  A.  &  E.  436  ;  24  L.  T.  849  ;  1 
Asp.  M.  C.  71. 

Payment  of  Freight  —  Omiieion  of  nsnal 
Wordi.] — A  bill  of  lading  in  mentioning  the 
freight  payable  for  a  cargo,  did  not  use  the 
ordinary  wortls  "he  or  they  paying  freight  for 
the  same,"  but,  after  giving  the  names  of  the 
consignees  to  whose  onler  the  cargo  was  to  be 
delivered,  employeil  the  words  "freight  for  the 
goods  4/.  5«.  per  ton  of  twenty  cwt.  nett,  delivered, 
with  primage  and  average  accustomed  "  : — Held, 
that  the  two  forms  of  expression  were  in  effect 
the  same,  and  constituted  the  oixlinary  condition 
that  the  goods  were  to  be  deliverable  only  on 
paying  freight.  Weguelin  v.  Cellitr,  42  L.  J., 
Ch.  758  ;  L.  R.  6  H.  L.  286  ;  22  W.  R.  26. 

Negotiability—"  Or   Order  or  Asiigns."]— 

Scmble,  that  a  bill  of  lading,  in  which  the  words 
"or  order  or  assigns"  are  omitted,  is  not  a 
negotiable  instrument.  Henderson  v.  Comptmr 
d'Esenmpt^  de  Paris,  42  L.  J.,  P.  C.  60  ;  L.  R.  5 
P.  C.  253 ;  29  L.  T.  192  ;  21  W.  R.  873  ;  2  Asp. 
M.  C.  98— P.  C. 

When  goo<ls  have  been  delivered  to  the  person 
to  whom  the  bill  of  lading  was  made  out,  and 
they  have  then  been  delivered  to  indorsees  of  the 
bill  of  lailing,  so  that  the  indorsees  unite  in 
themselves  a  legal  and  equitable  title  to  the 
goods,  the  omission  of  the  words  "  or  order  or 
iibsigns  "  in  the  bill  of  lading  is  not  sufficient  to 
give  the  indorsees  constructive  notice  of  some 
equitable  arrangement  between  the  person  to 
whom  the  bill  of  lading  was  made  out  and  the 
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consignors.    lb.    And  gee^  as  to  negotiability, 
JEtam  v.  Marietta  and  Ckues  infra,  col.  351. 

Letters  ofiAdyioe.] — Letters  to  a  party  who 
lias  accepted  bills  of  exchange  on  the  faith  of  a 
consignment,  which  gave  him  advice  of  the  fact, 
are  not  equivalent  to  bills  of  lading  indorsed. 
JVu'hoU  V.  Clent,  3  Price,  547. 

Clean  Bill  of  Lading.] — See  Arrompe  v.  Barr, 
infra,  col.  317. 

b.  Duration  and  Cnrrenoy. 

Commencement.] — The  liability  of  a  ship- 
owner for  goods,  the  receipt  of  which  is  acknow- 
ledge<l  by  the  master's  signature  to  a  bill  of 
lading,  commences  from  the  time  of  delivery  to 
the  servants  of  the  o^\*ner,  although  the  goods  are 
not  put  on  board  the  ship.  Britigh  Columbia 
uitd  Vatwourer  Island  Spary  Lumber  and  Saw 
J/ill  Co.  v.  Xettleghip,  37  L.  J.,  C.  P.  235  ;  L.  R. 
3  C.  P.  499  ;  18  L.  T.  291  ;  16  W.  R.  1046. 

Termination.] — A  bill  of  lading  remains  in 
force  until  there  has  been  a  complete  delivery  of 
the  goods  thereunder  to  a  person  having  a  right 
to  I'eceive  them.  Barber  v.  Me\jer%tebiy  39 
li.  J..  C.  P.  1M7  ;  L.  R.  4  H.  L.  317  ;  22  L.  T.  808  ; 
18  W.  R.  1041— H.  L. 

A.  was  indorsee  of  a  bill  of  lading  for  cotton, 
<lrawn  in  a  set  of  three,  making  the  cotton 
<leliverable  in  London  on  payment  of  freight. 
The  cotton  ha<l  been  recently  landed  under  an 
entry  made  by  A.,  and  carried  to  a  sufferance 
wharf  in  the  port  of  London,  where  it  remained 
with  a  stop  thereon  for  freight.  On  the  4th  of 
March,  1865,  A.  obtained  from  B.  an  atlvance  of 
2,500/.  on  the  dejK^it  of  two  copies  of  the  bill 
■of  lading ;  A.  fraudulently  retaining  the  third 
cofiy,  which  B.  supposed  to  be  in  the  hands  of 
the  captain.  On  the  6th  and  7th  of  March  (the 
stop  for  freight  being  then  removed),  A.,  who 
had  in  February  instructed  cotton  brokers  to 
take  samples  of  the  cotton  and  to  offer  it  for 
sale,  obtained  from  them  advances  to  the  amount 
of  2,(K)0Z.  on  the  deposit  of  the  third  copy  of  the 
bill  of  lading;  and  on  the  11th,  being  then 
informed  of  the  prior  advance  by  B.,  they  sent 
such  third  copy  of  the  bill  of  lading  to  the 
wharfinger,  and  procured  the  cotton  to  be  trans- 
ferred into  their  names,  and  afterwartls  sold  it 
and  received  the  procee<ls  : — Held,  that  the  bill 
cf  lading,  when  depositetl  with  B.,  retained  its 
full  force  and  effect,  and  conse(iuently  that 
there  was  a  valid  pledge  of  the  cotton  to  B. 
before  the  atlvances  ma<^le  to  A.  by  the  brokers. 
lb. 

c.  Berocabllity. 

In  what  Cases.] — A  bill  of  lading,  by  which 
goods  are  made  tleliverable  to  A.,  is  revocable 
until  the  goods  arc  or  the  bill  of  lading  is 
delivered  to  A.  The  shipper  of  the  goods,  there- 
fore, may  change  his  purpose,  and  make  the 
goods  deliverable  to  anyone  else.  Mitchrl  v. 
/frf^,  3P.  &D..513;  llA.  &E.888;  9L.J.,Q.B. 
187. 

Where  a  freighter  of  a  ship  to  such  ports  as 
the  master  should  be  directed  by  himself  or  his 
agents,  first  ordered  the  master  to  proceed  to  one 
of  them,  in  consequence  of  which  he  had  taken 
in  goo<ls,  and  signed  bills  of  lading  for  that  port, 
he  could  not  af  terwanis  countermand  that  order, 
and  order  him  to  proceed  to  another  port,  with- 
out first  recalling  the  bills  of  lading,  or  at  least 


tendering  a  sufficient  indemnity  to  the  master, 
against  the  consequences  of  his  liability  thereon. 
Dfiridson  v.  Gwyniuf,  12  East,  381  ;  11  R.  R.  420. 
When  goods  have  been  put  on  board  a  ship  to 
be  conveyed  on  freight,  and  bills  of  lading  have 
been  signed  by  the  master,  the  owner  of  the 
goods  cannot  before  the  sailing  of  the  ship, 
insist  on  their  being  redelivered  to  him  without 
paying  the  freight  that  would  become  due  for 
their  carriage,  and  indemnifying  the  mast«r 
against  the  consequences  of  his  signing  the  bills 
of  lading.  Tnidnll  v.  Tnylm-,  4  El.  &  Bl.  219  ; 
3  C.  L.  R.  199  ;  24  L.  J.,  Q.  B.  12  ;  1  Jur.  (N.S.) 
112. 

Of  Indorsement.] — See  Mitchel  v.  Ede^  infra, 
col.  348. 

d.  Construction. 

Intention.] — In  construing  bills  of  lading  the 
intention  of  the  {)artie8  as  expressed  in  the  con- 
tract is  to  be  looked  at,  for  no  exception,  of  a 
private  nature  at  least,  which  is  not  contained 
in  the  contract  itself,  or  arising  therefrom  by 
implication  of  law,  can  be  engrafted  upon  it. 
Atkinson  v.  Ritchie,  10  East,  533  ;  10  R.  R.  372. 
S.  P.,  Spence  v.  CJiadwick,  10  Q.  B.  517  ;  16  L.  J., 
Q.  B.  313  ;  11  Jur.  872. 

Contract  oreated  by  —  As  to  Goods  to  be 
oarried.] — When  a  bill  of  lading  described  the 
goods  shipped  as  "  Thii-teen  packages  books, 
woodwork,  whalebones,  Dutch  clocks,  shoes  and 
linen  goods,"  and  was  also  stamped  by  the  master 
with  the  woi-ds,  *'  value,  weight  and  contents 
unknown  "  : — Held,  that  the  proper  construction 
of  the  contract  was,  that  the  shipowners  con- 
tracted to  carry  whatever  goo<ls  were  contained 
in  the  packages,  and  that  they  were  therefore 
bound  to  carry  silk  stufe  contained  in  one  of  the 
packages,  there  being  no  evidence  of  wilful  or 
fraudulent  misstatement  on  the  part  of  the 
shippere.  Lebean  v.  General  ^eam  JS'avigativn 
Co.,  42  L.  J.,  C.  P.  1  ;  L.  R.  8  C.  P.  88  ;  27  L.  T. 
447  ;  21  W.  U.  146  ;  1  Asp.  M.  C.  435. 

Held,  also,  that,  although  the  freight  charged 
for  linen  goods  was  lower  than  that  for  silk  stuffs, 
the  shippera  were  not  estopped  from  proving  the 
delivery  of  silk  stuffs  to  the  shipowners.     lb. 

As  to  Ships.] — Goods  were  shipped  on  board  a 
vessel,  under  a  bill  of  lading,  "  Shipped  on  board 
I  the  steamship 'Hibemia'   .   .   .  from  Singapore 
I  to   London   .   .   .   with   liberty  to  call   at   any 
ports,  in  or  out  of  the  route,  to  receive  and  dis- 
charge   coals  .  .  .    &c.,    and  to   tranship  the 
goo<ls  by  any  other  steamer"  : — Held,  that  the 
contract  of  the  shiix)wner  was  that  the  goods 
should  be  caiTied  on  board  a  ship  in  which  the 
j  principal  motive  power  during  the  voyage  should 
be  steam.     Fraser  v.  Telegraph  (hmtruction  and 
Maintenance  Co.,  41  L.  J.,'Q.  B.  249  ;  L.  R.  7  Q.  B. 
566  ;  27  L.  T.  373  ;  20  W.  R.  724  ;  1  Asp.  M.  C.  421. 

Constrnction  according  to  Foreign  or  English 
Law.] — A  German  master  of  a  German  ship, 
chartered  by  German  charterers,  signed  bills  of 
lading  which  were  in  the  English  language,  and 
stipulated  for  payment  of  freight  in  English 
money  by  English  consignees  of  goods  to  be 
can-ied  to  a  German  port : — Held,  that  the  con- 
tract must  be  construed  by  reference  to  the  fol- 
lowing rules  :  First — that  the  rights  and  obliga- 
tions of  the  parties  are  to  be  determined  by  the  law 
which  they  have  declared  thtmselves  to  intend  ; 
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secondly — ^that  where  there  is  no  express  declara- 
tion of  intention,  the  presumption  as  to  the  law 
contemplated  must  be  gathered  from  the  circum- 
stances of  the  case ;  thirdly — that  where  the 
contract  is  plain  in  its  language,  that  language 
must  receive  the  ordinary  and  natural  construc- 
tion, and  does  not  admit  the  introduction  of  a 
law  dehors  the  contract  ;  fourthly — that  the 
contract  must  be  executed  accoitling  to  its  terras, 
or  abandoned,  with  due  compensation  to  the 
party  injured,  unless  supervening  unforeseen 
circumstances  have  rendered  the  execution 
legally  impossible  ;  and,  fifthly— that  the  hap- 
pening of  such  circumstance  may  justifj'  a 
reasonable  delav  in  the  execution  of  the  contract, 
though  not  an  abandonment  of  it.  The  Patria,  41 
L.  J.,  Adm.  23  ;  L.  R.  3  A.  &  E.  436  ;  24  L.  T.  849. 

The  ship  arrived  at  Falmouth  on  the  23rd  of 
August,  during  the  war  between  France  and 
Germany.  Hamburg  was  blockaded  till  the  18th 
of  September.  The  consignees  offered  to  take 
their  cargo  at  Falmouth,  and  pay  full  freight,  but 
were  refused.  The  suit  was  commenced  on  the 
1st  of  November : — Held,  that  whether  the 
contract  should  be  construed  according  to  the 
general  maritime  law,  or  English  or  German  law, 
the  master  was  bound  to  have  delivered  the  cargo 
at  Hamburg  or  at  Falmouth.    lb. 

A  bill  of  lading  made  in  England  is  a  contract 
to  be  governed  and  interpreted  by  English  law, 
and  therefore  no  substantive  defence  arising 
from  delay  in  making  the  claim  can  be  made 
apart  from  the  express  condition  contained 
therein.  Moore  v.  Ifarrii,  45  L.  J.,  P.  C.  55  ;  1 
App.  Cas.  318  ;  34  L.  T.  519 ;  24  W.  R.  887  ;  3 
Asp.  M.  C.  173~P.  C. 

Parol  Eyidenoe — TTsagpe — Bate  of  Freight.] — 
By  a  bill  of  lading  of  wool  from  Odessa,  freight 
was  to  be  paid  in  London,  on  delivery.  "  at  the 
rate  of  80*.  per  cwt.,  gross  weight,  tallow,  and 
other  goods,  grain,  or  seed,  in  proportion,  as  per 
London  Baltic  printed  rates  "  : — Held,  that  ex- 
trinsic evidence  was  admissible  to  shew,  that,  by 
usage  of  the  trade,  the  meaning  of  the  bill  of 
lading  was,  that  80*.  per  cwt.  of  tallow  was  to  be 
taken  as  the  standard  by  which  the  rate  of  freight 
on  all  other  goods  was  to  be  measured.  Rusnian 
Steam  2\^avigation  Co.  v.  SUtUj  13  C.  B.  (N.S.) 
610. 

BiMoant.] — A  bill  of  lading  provided  that  the 
goods  specihed  therein  should  be  deliverable  to 
the  order  of  the  consignee  or  his  assigns  at 
Liverpool,  he  or  they  paying  freight  for  the  goods 
five-eighths  of  a  penny  sterling  per  pound,  with 
primage  and  average  accustomed  : — Held,  in  an 
action  by  the  shipo'v^'ner  against  an  indorsee  of 
the  bill  of  lading  who  hwl  accepted  the  goods  to 
recover  the  freight  and  primage,  that  ihe  latter 
might  give  evidence  of  a  mercantile  custom 
existing  at  Liverpool,  by  which  he  was  entitle<l 
to  a  deduction  of  three  months'  discount  from  the 
freight,  inasmuch  &s  the  custom  was  binding,  and 
was  not  inconsistent  with  the  terms  of  the  bill  of 
lading.  Brtnon  v.  Byrne,  3  El.  &  Bl.  703  ;  2 
C.  L.  R.  1599  ;  23  L.  J.,  Q.  B.  313  ;  18  Jur.  700  ; 
2  W.  R.  471.     See  Jlallv.  Ja7isaH,  4  El.  &  Bl.  500. 

The  custom  existing  in  Liverpool  of  allowing 
discount  upon  freights  payable  on  bills  of  lading 
of  ships  from  ports  in  North  America,  is  appli- 
cable to  freights  from  ports  in  California  since 
its  annexation  to  the  United  States.  Falhner 
V.  Earle,  3  B.  &  S.  360  ;  32  L.  J.,  Q.  B.  124 ;  9 
Jur.  (N.8.)  847  ;  7  L.  T.  672  ;  11  W.  R.  307. 


CommiMion.]— The  holder  of  a  bill  of  lading- 
comprising  tbe  whole  cargo,  has  by  custom  a. 
right  to  deduct  "address  commission"  from  the 
freight.  TJie  Norway,  Br.  &  Lush.  404  ;  3  Moore» 
P.  C.  (N.8.)  246 ;  11  Jur.  (N.S.)  892 ;  13  L.  T. 
50  ;  18  W.  R.  1085.  On  demurrer,  Br.  &  Lush. 
226. 


.] — By  a  charterparty  the  charterer 
engaged  to  ship  in  Australia  a  full  cargo  for  a 
port  in  England  at  a  freight  of  60*.  per  ton  in 
full ;  ship  paying  all  port-charges,  pilotages  and 
towages  :  tne  freight  to  be  paid  in  cash  on  right 
delivery  of  cargo  at  port  of  discharge,  less 
advances,  exchange  and  commission  :  the  captain 
to  sign  bills  of  lading  for  cargo  as  presented,  at 
any  rate  of  freight  required  by  charterer  ;  but^ 
should  the  total  freight  by  bills  of  lading  amount 
to  less  than  the  total  chartered  freight,  the  dif- 
ference to  be  paid  the  master  in  cash  before 
sailing.  The  master  (who  was  paid  a  fixed 
salary,  '*  to  include  all  charges  and  allowances  "> 
signed  a  bill  of  lading  for  the  whole  cargo, 
making  the  gootls  deliverable  to  "  order  or 
assigns,  freight  to  be  paid  in  cash  at  port  of  dis- 
charge, the  rate  of  discharge,  rate  of  freight,  and 
other  conditions  as  per  charterparty,  with  5  per 
cent,  primage  in  cash  on  delivery  as  customary." 
The  cargo  was  received  at  the  port  of  discharge 
by  the  indorsees  of  the  bill  of  lading,  as  agents- 
of  the  charterer,  and  the  freight  paid : — Held, 
that  they  were  not  liable  for  primage.  Caugheif 
V.  ffordoH,  3  C.  P.  D.  419  ;  27  W.  R.  60.  And  ^e 
V.  Master,  ante,  col.  92. 

Inoorporation  of  ConditionB  of  Charterparty — 

'^Baltio  Clause.''] — The  charterers  of  a  vessel 
shippetl  a  cargo  on  boaixl  her  under  a  bill  of 
lading  by  which  the  cargo  was  to  be  delivered 
at  a  iKjrt  therein  named  "  (the  act  of  God,  the- 
queen's  enemies,  fire  and  all  and  every  other 
danger  and  accidents  of  the  seas,  rivers  and 
navigation  of  whatever  nature  and  kind  Svxjver 
excepted)  unto  order  or  to  assigns,  they  paying 
freight  for  the  said  coals,  and  all  other  condi- 
tions as  per  charter."  One  of  the  provisions  of 
the  charterparty  was  *'  Negligence  clause  as  per 
Baltic  Bill  of  Lading,  1885  "  :— Held,  in  an  action 
by  the  indorsees  of  the  bill  of  lading  against  the 
shipowners  to  recover  damages  for  the  non- 
delivery of  the  cargo,  that  the  words  "  all  other 
conditions  as  per  charter  "  only  incorporated  into- 
the  bill  of  lading  those  provisions  of  the  charter- 
party  which,  from  their  nature,  were  to  he  per- 
formed by  the  consignee,  and  did  not  incorporate 
the  *'  negligence  clause  as  per  Baltic  Bill  of 
Lading,  1885."  Ru*%ell  v.  yiemann  (17  C.  B. 
(N.s.)  163)  and  Gray  v.  Carr  (L.  R.  6  Q.  B.  522> 
discussed.  Serralnjo  v.  Campbell,  60  L.  J.,  Q.  B. 
303 ;  [1891]  1  Q.  B.  283  ;  64  L.  T.  615  ;  39  W.  R. 
356  ;  7  Asp.  M.  C.  48— C.  A, 

Cesser  Clause— Liability  for  Freight.] —A 
vessel  was  chartered  to  carry  a  cargo  of  coals- 
from  Canliff  to  Rouen.  The  charterparty  pro- 
vided that  the  liability  of  the  charterers  should 
cease  "  when  the  ship  is  loaded  and  advance  of 
freight  ^ith  demurrage  at  Cardiff  paid."  "  Ship- 
to  have  a  lien  on  cargo  for  freight,  dead  freight 
and  demurrage."  The  bill  of  lading  contained 
no  restriction  on  the  liability  of  the  charterers. 
In  an  action  for  balance  of  freight : — Held» 
that  the  charterparty  and  bill  of  lading  must 
be  read  together,  and  construed  according  ta 
the  plain  meaning  on  the  foce  of  them,  and 
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that  the  charterers*  liabih'ty  ceasetl  on  perform- 
ance of  the  conditions  in  the  charterparty.  Bar- 
wick  V.  Bumyeat,  36  L.  T.  250 ;  25  W.  R.  395  ;  8 
Afip.  M.  C.  376.  And  see  Benzon  v.  Kennfith^  post, 
coL  384. 


Demurrage— Liability  of  Charterer!.] — 


A  charterparty  contained  stipulations  for  pay- 
ment of  freight  and  demurrage,  and  also  a 
stipulation  that  "  as  this  charterparty  is  entered 
into  by  the  charterers  on  account  of  another 
party,  their  liability  ceases  as  soon  as  the  cargo 
is  on  board,  the  vessel  holding  a  lien  upon  the 
cargo  for  freight  and  demurrage."  The  char- 
terers haying  placed  the  cargo  on  board  at  the 
port  of  loading,  a  bill  of  lading  was  signed 
•whereby  the  goods  were  ma<le  deliverable  to 
themselves  at  the  port  of  discharge,  *'  they  pay- 
ing freight,  and  all  other  conditions  as  per 
charterparty."  In  an  action  by  the  shipowner 
against  them  as  consignees  of  the  cargo,  for 
demurrage  in  respect  of  delay  at  the  port  of 
discharge : — Held,  that  the  cesser  clause  in  the 
charterparty  mu^t  be  rejected  as  inapplicable  in 
reading  the  bill  of  lading,  which  incorporated 
all  the  conditions  of  the  charterparty  applicable 
to  the  reception  of  the  goods  at  the  port  of  dis- 
charge, and,  therefore,  that  the  plaintiff  was 
entitled  to  maintain  the  action.  (Mll^ehen  v. 
Stewart,  63  L.  J.,  Q.  B.  173;  13  Q.  B.  D.  317  ; 
60  L.  T.  47  ;  32  W.  R.  763  ;  5  Asp.  M.  C.  200— 
C.  A-  See  also  Brydcn  v.  Niehvlir,  ante, 
col.  252  ;  and  post,  coL  466. 

Exceptions  and  Perils  —  Conflict  between 
Specific  and  General  Provisions.] — Under  a 
charterparty  the  appellants  contractetl  to  pro- 
vide steamers  for  the  purpose  of  bringing  frozen 
meat  to  this  country,  and  to  fix  and  work  proper 
refrigerating  machinery,  subject  to  the  terms 
and  conditions  of  a  bill  of  lading  of  an  agieed 
form,  except  as  altered  by  the  said  charterparty. 
The  bill  of  lading  contained  a  wide  exception 
clause.  The  refrigerating  machinery  proved 
defective,  and  the  meat  was  damaged.  In  an 
action  to  i-ecover  damages  from  the  appellants  : 
— Held,  that  the  general  terms  of  the  bill  of  larling 
were  not  incorporated  jnto  the  agreement  under 
the  charterparty  so  as  in  any  way  to  affect  the 
express  and  specific  stipulations  of  such  agree- 
ment, and  that  if  the  said  stipulations  could  not 
have  full  effect  given  to  them  in  conjunction 
with  the  bill  of  lading,  -.the  bill  of  lading  must 
be  reganled  as  being  to  that  extent  altered  by  it. 
Hovttoii  V.  Saiifinena,  1  R.  203  ;  68  L.  T.  567  ; 
7  Asp.  M.  C.  311— H.  L.  (E.) 

Seriation  Clause — Perishable  Cargo — Docu- 
ment partly  consisting  of  Printed  Common 
Porm.] — A  cargo  of  oranges  consigned  to  Liver- 
pool was  shipped  at  Malaga  under  a  bill  of  lading 
which  described  the  ship  as  "  bound  for  Liver- 
pool," and  contained  a  printed  deviation  clause 
whereby  liberty  was  given  "  to  proceed  to  and 
stay  at  any  port  or  ports  in  any  rotation  in  the 
Mediterranean,  Levsnt,  Black  Sea  or  Adriatic, 
or  on  the  coasts  of  Africa,  S])ain,  Portugal, 
France,  Great  Britain  and  Ireland,  for  the 
purpose  of  delivering  coals,  cargo  or  passengei-s, 
or  for  any  other  purpose  whatsoever."  By 
another  clause  the  shippers  agreed  to  all  the 
stipulations  of  the  bill  of  lading  whether  written 
or  printed.  After  leaving  Malaga  the  ship  pro- 
ceeded to  a  port  in  Spain  in  the  contrary 
direction  to  Liverpool,  and  returned  thence  to 


Liverpool.  By  reason  of  the  delay  so  caused,  the 
oranges  were  damaged.  The  shippers  sued  the 
owners  of  the  ship  for  damages  for  breach  of 
contract : — Held,  that  the  main  object  of  the 
contract  being  the  carriage  of  the  oranges  to 
Liverpool,  the  liberty  given  by  the  general 
printed  words  must  be  limited  so  as  to  make  it 
a  liberty  consistent  with  the  main  object,  and 
that,  upon  the  true  construction  of  the  bill  of 
lading,  the  liberty  to  deviate  was  confined  to 
ports  which  were  in.  the  course  of  the  voyage 
from  Malaga  to  Liverpool  ;  consequently,  that 
the  deviation  in  a  contrary  direction  to  Liver- 
pool was  not  justified,  and  that  the  shipowners 
were  liable.  Glynn  v.  Margetson,  62  L.  J.,  Q.  B. 
466  ;  [1893]  A.  C.  351  ;  1  R.  193  ;  69  L.  T.  1  ; 
7  Asp.  M.  a  366— H.  L.  (E.) 

And  nee  further  as  to  construction  of  bill  of 
lading  with  reference  to  charterjjarty,  ante, 
XL  Chabtespabty,  cols.  286,  seq. 

Xridence  to  Vary — ^Deyiatlon — Loss  by  Perils 
of  the  8ea.] — The  plaintiffs  having  purchased 
goods  to  be  shipped  from  a  foreign  port  on  the 
terms  that  payment  of  the  price  was  to  be  made 
in  exchange  for  shipping  documents,  the  bill  of 
lading  signed  upon  the  shii)ment  of  the  goo<ls 
was,  upon  payment  of  the  price,  indorsed  to 
them.  The  bill  of  lading,  which  contained  the 
usual  exception  of  sea  perils,  stated  that  the 
goods  were  shipped  for  delivery  at  Dunkirk  on 
board  a  vessel  lying  at  Fiume  and  bound  for 
Dunkirk,  with  liberty  to  call  at  any  ports  in  any 
order.  The  ship,  instead  of  proceeding  direct 
for  Dunkirk,  sailed  for  Glasgow,  and  was  lost, 
with  her  cargo,  off  the  mouth  of  the  Clyde,  by 
perils  of  the  sea.  In  an  action  brought  by  the 
plaintiffs  against  the  shipownere  for  non-delivery 
of  the  goods,  evidence  was  given  to  shew  that 
the  shippers  of  the  goods,  at  the  time  when  the 
bill  of  lading  was  given,  knew  that  the  vessel 
was  intended  to  proceed  viA  Glasgow  : — Held, 
that  such  evidence  was  not  admissible  to  vary 
the  terms  of  the  bill  of  lading,  which  imported 
a  voyage  direct  from  Fiume  to  Dunkirk,  subject 
to  the  liberty  to  call  at  any  ports  of  call  sub- 
stantially within  the  course  of  such  voyage ; 
that  Glasgow,  being  altogether  out  of  the  courae 
of  such  voyage,  was  not  such  a  port ;  and  that 
the  vessel  was  therefore  lost  while  deviating 
from  the  voyage  contracted  for,  and  excepted 
perils  clause  did  not  exonerate  the  defendants 
from  liability  in  respect  of  non-deli veiy  of  the 
gootis.  LeJiic  V.  Ward,  57  L.  J.,  Q.  B.  379  ;  20 
Q.  B.  D.  475  ;  58  L.  T.  908  ;  36  W.  R.  537 ;  6 
Asp.  M.  C.  290— C.  A. 

Preight — DeUyery  without   Payment.] — The 

words,  •'  he  or  they  paying  freight  for  the  said 
goods,"  in  a  bill  of  lading,  are  for  the  benefit  of 
the  master  and  shipowner  and  not  of  the 
the  consignor.  The  master,  therefore,  may 
deliver  goods  to  the  consignee  or  his  assigns, 
whether  freight  be  paid  or  not,  ^athout  incur- 
ring any  liability  to  the  consignor.  Shepard  v. 
De  BermiUfit,  13  East,  505  ;  12  R.  R.  442. 

**  Shipped  on  Board'' — Ooods  floated  to  SMp.] 
— Timber  sleepers  were  floated  alongside  a  vessel 
on  rafts  and  there  -delivered  to  the  mate,  who 
gave  a  receipt  for  them  : — Held,  that  the  goods 
were  not  '*  shipped  on  board  "  within  the  mean- 
ing of  a  bill  of  lading.  Thiynnan  v.  Bnrt^ 
1  Cab.  &  E.  596 ;  54  L.  T.  349 ;  5  Asp.  M.  C. 
563. 
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Quay  Bates— Custom  inoonsistent  with  Bill 
of  Lading.]— A  bill  of  lading  stipulated  that 
^'  the  merchandise  shipped  thereunder  was  to  be 
received  on  the  quay  at  London  and  delivered 
therefrom  by  the  pei'son  appointed  by  the 
steamship's  agents,  ^c,  the  merchandise  to  be 
received  and  delivered  according  to  the  custom 
and  usages  of  the  respective  ports."  A  custom 
was  proved  as  to  'grain  cargoes  coming  to 
London,  that  if  the  merchant  does  not  demand 
delivery  of  the  grain*  within  twenty-four  hours 
after  the  ship's' arrival,  the  ship  is  entitled  to 
discharge  on  the  quay.  The  merchant  did  not 
demand  delivery,  and  the  grain  was  discharged 
on  the  quay : — J^eld,  that  Uie  custom  was  not 
inconsistent  with  the  bill  of  lading ;  and  that  the 
merchant  was  liable  for  quay  rates.  Aste  v. 
Stumorfi,  1  Cab.  &  E.  321,  n.  Reversing  S.  C, 
1  Cab.  &  E.  219. 

Bight  of  Shipowner  to  land  Ooods  at  risk  of 
Consignee^ — See  Wilson  v.  London,  Italmn  and 
Adriatic  ^eam  Navigation  Co.,  infra,  col.  534. 

Liberty  to  Tow.]— The  plaintiffs  shipped  goods 
at  Liverpool  on  board  the  "  Liberia,"  a  steam 
vessel  belonging  to  a  steamship  company,  to  be 
carried  for  freight,  payable  by  the  plaintiffs  to 
the  company,  to  Benin,  on  the  coast  of  Africa, 
which  goods,  on  the  arrival  of  the  "  Liberia"  at 
Bonny,  were,  in  the  usual  course  of  the  business 
of  the  company,  and  according  to  the  terms  of 
the  bill  of  lading,  transhipped  on  board  the 
"Kwara,"  a  small  branch  steamer  belonging  to  the 
company,  to  be  fonfvarded  thereby  to  their  desti- 
nation at  Benin.  The  "  Kwara,"  with  the  plaintiffs' 
goods  on  board,  left  Bonny,  and  proceeded  on 
her  voyage  to  Benin,  calling  on  her  way  at  Brass, 
where  she  haii  both  to  discharge  and  take  in 
cargo.  Whilst  lying  in  the  harbour  at  Brass, 
and  after  having  discharged  and  taken  ia  cargo, 
and  within  two  or  three  houra  of  being  ready  to 
proceed  on  her  onward  voyage  to  Benin,  the 
*'  Kwara'*  was  taken  by  her  captain,  at  the  request 
of  the  captain  and  owners  of  another  vessel,  to 
the  mouth  of  the  Brass  river,  some  three  miles 
from  the  harbour,  for  the  purpose  of  towing  off 
such  other  vessel  which  had  got  stranded  on  the 
breakers  in  attempting  to  cross  the  bar  at  the 
entrance  of  the  river,  and  in  her  efforts  to  tow 
that  vessel  off,  the  "Kwara  "  herself,  in  consequence 
of  her  screw^  getting  fouled  with  a  rope,  was 
wrecked,  and  the  plaintiffs'  goods  were  lost  It 
<lid  not  appear  that  human  life  was  in  any 
imminent  danger,  or  that  the  assistance  of  the 
^*  Kwara  "  was  sought  for,  except  to  save  property. 
The  bill  of  lading,  given  by  the  company  on 
receiving  the  goods  at  Liverpool,  contained  a 
clause  giving  to  their  vessels  "  liberty  to  low  and 
iissist  vessels  in  all  situations  "  ;  and  also  a  memo- 
randum in  the  margin  as  follows:  "  The  within 
.goods  to  be  transhipped  at  Bonny,  and  forwarded 
to  destination  by  branch  steamer  at  ship's  expense 
but  shipper's  risk."  In  an  action  bj-  the  plaintiflfe 
to  recover  the  value  of  their  goods : — Held,  first, 
that,  under  the  express  wonls  of  the  clause  in  the 
bill  of  lading  giving  liberty  "  to  tow  and  assist 
vessels,"  &c.,  the  "Kwara"  was  justified  and  pro- 
tected in  going  to  the  assistance  of  the  other 
vessel  in  the  manner  and  under  the  circumstances 
stated.  Sttuirt  v.  Brilish  and  African  Steam 
yarigation  Co.,  32  L.  T.  257  ;  2  Asp.  M.  C.  497. 

And  see  Drain  v.  Henderson,  infra,  col.  342. 

Transhipment  *'tt  Shipper^s  Bisk*'— Ship's 
Bzpense.] — Held,  secondly,  that  the   words  in 


the  margin  of  the  bill  of  lading  "  at  shipper's 
risk,"  applied,  as  did  also  the  words  "  at  ship's 
expense,"  to  the  transhipment  only  of  the  goods 
from  the  one  vessel  to  the  other  at  Bonny,  and  not 
to  the  "  forwarding  of  them  from  Bonny  to  Benin." 
lb. 

Ko  Claim  unless  before  Bemoyal  of  Goods.] — 

By  a  bill  of  lading  made  in  England  by  the 
master  of  an  English  ship  certain  packages  of  tea 
were  "  to  be  delivered  from  the  ship's  deck,  where 
the  ship's  responsibility  shall  cease,  at  the  port  of 
Montreal  .  .  .  unto  the  Grand  Trunk  Rail- 
way Company,  and  by  them  to  be  forwarded 
thence  per  railway  to  the  station  nearest  to 
Toronto,  and  at  the  aforesaid  station  delivered  to 
the  consignees  or  to  their  assigns."  The  instru- 
ment contained,  in  addition  to  a  long  list  of 
excepted  special  risks,  whether  arising  from  negli- 
gence or  otherwise,  the  following  condition : 
"  Ko  damage  that  can  be  insured  against  wiVi  be 
paid  for,  nor  will  any  claim  whatever  be  admitted 
unless  made  before  the  goods  are  removed."  In 
an  action  in  Lower  Canada  against  the  shipowner 
for  the  value  of  damage  done  to  the  packages 
during  the  voyage,  it  appeared  that  they  were 
landed,  placed  in  shipping  she<ls,  removed  there- 
from to  mlway  freight-sheds  in  Montreal,  and 
finally  delivei'ed  to  the  consignees  in  Toronto. 
No  notice  of  damages  was  given  until  thirteen 
days  after  the  delivery  was  completed: — Held, 
that  the  condition,  though  in  its  first  clause 
limited  to  insurable  damage,  clearly  applied  as 
regards  its  second  clause  to  all  damage,  whether 
apparent  or  latent,  which  could  by  examination 
of  the  packages  conducted  with  reasonable  care 
and  skill  at  the  place  of  removal  have  been  dis- 
covered. Moore  v.  Hai^ris,  45  L.  J.,  P.  C.  .55  ;  1 
App.  Cas.  318  ;  34  L.  T.  519  ;  24  W.  B.  887  ;  3 
Asp.  M.  C.  173— P.  C. 

Ezoluding  Xerohant  Shipping  Aet.]— A  con- 
dition in  a  bill  of  lading  provided,  in  effect,  that, 
on  the  arrival  of  the  vessel  in  dock,  the  con- 
signee of  a  portion  of  the  cargo  should  be  ready 
to  receive  the  goods,  and  that,  in  default,  the 
master  or  agent  of  the  ship  should  be  at  liberty 
to  land  the  goods  and  warehouse  them  at  the 
consignee's  risk  and  expense.  The  vessel  arrived, 
and  the  agent  of  the  consignee  made  an  imme- 
diate application  for  the  goods,  but  was  told  that 
it  was  not  known  in  what  part  of  the  ship  they 
were.  On  receiving  the  same  answer  on  the 
following  day,  the  agent  withdrew,  handing  to 
the  mate  a  notice  desiring  him  to  give  twenty- 
four  hours'  notice  of  his  readiness  to  deliver  the 
goods,  in  accordance,  as  the  notice  alleged,  with 
25  &  26  Vict.  c.  63,  ss.  66,  67.  No  such  notice  of 
readiness  was  given,  and,  there  being  no  one  to 
receive  the  goods,  they  were  placed  in  a  ware- 
house by  the  master  of  the  ship,  a  charge  of 
5/.  17*.  3<i.  being  thereby  incurretl.  The  con- 
signee having  threatened  to  charge  his  agent 
with  the  value  of  the  goods  unless  he  obtained 
delivery  of  the  same,  the  agent  paid  the  said  sum 
under  protest,  and  brought  this  actioa  against 
the  shipowner  to  recover  such  sum  : — Held,  that 
the  special  contract  in  the  bill  of  lading  excluded 
the  operation  of  the  Merchant  Shipping  Act 
Amendment  Act ;  and  that  the  act  did  not 
apply  to  a  case  where  the  shipowner  was  in  bon& 
tide  ignorance  of  the  position  of  the  goods,  regard 
being  had  to  the  premature  demand  of  the 
agent  of  the  consignee.  Olicer  v.  Colteny  27 
W.  R.  b22. 
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Introduotion  of  Hoyel  Clause.] — If  a  shipowner  law  did  not  essentially  differ  from  the  English 

iwish^  to  introduce  into  his  bill  of  lading  so  law,  that  the  defendants  were  liable  for  wrongful 

novel  a  clause    as    one   exempting    him  from   delivery  of  the  goods.    The  Stettin,  bSh.  J. ^Adm. 

general  average  contribution,  he  ought  not  only   81 ;  14  P.  D.  142  ;  61  L.  T.  200  ;  38  W.  R.  96  ; 

to  make  it  clear  in  words,  but  also  to  make  it   6  Asp.  M.  C.  395. 

conspicuous  by  inserting  it  in  such  type  and  in  :     The  master  after  waiting  a  reasonable  time  at  a 

such  a  part  of  the  document  as  that  a  person  of  |  foreign  port,  and  no  person  having  produced  the 

ordinaiy  capacity  and  care  could  not  fail  to  see  i  bill  of  lading,  may  deliver  the  goods  to  someperson 

it — Per  Lush,  J.    Orookeg  v.  Allen,  49  L.  J.,  Q.  B.   to  keep  till  the  bill  of  lading  is  produced.  Howard 

201  :  5  Q.  B.  D.  38 :  41   L.  T.  800 ;  28  W.  R.   v.  Shepherd,  9  C.  B.  297  ;  19  L.  J.,  C.  P.  249. 

304  ;  4  Asp.  M.  C.  216.  I 

Deliyery   in   Absenee  of  Bill   of  Lading  i» 


Hotioe  of  Alteration  of  Beetination— Adyertiie- 
ment  of  Voyage.] — Where  a  general  ship  has  been 


Wrongftil.]— PinV?  v.  Warden,  infra,  col.  347. 


give  specific  notice  of  the  alteration  to  every 

person  who  has  shipped  goods  on  board.    Peel  v. 

I^ce,  4  Camp.  243  ;  16  R.  R.  786.  i 

3.  Efpbct  of. 

Liability  of  Indorsee.] — The  indorsee  of  a  bill  ai       «.        v    •m-    4- 

of  lading  is  only  liable  to  be  suwl  on  so  much  of  i  •'  »»»»t^^"  «>y  master, 

the  contract  in  the  charterparty  as  incoiporates  '  por  what  Ooode.] — ^The  master  has  no  power 
the  bill  of  lading.  OlUer  v.  .Vuggeridge,  7  ,  to  charge  his  owner  by  signing  bills  of  lading 
W.  R.  164.  And  »ee,  as  to  effect  of  indorsement,  >  for  a  greater  quantity  of  goods  than  is  on  board, 
infra,  cols.  343,  seq.  Uuhhertty  v.   Ward,  8  Ex.  330  ;  22  L.  J.,  Ex. 

'  113 

Poreign  BiU  of  Lading-Foreign  Law-Short  jj^  ^as  no  general  authority  from  the  owner 
peUvery.]--See  Jm««««^Z  iOwner,)  v.Denfiolm,  ^^  ^^^  ^ills  of  lading  for  goods  not  received  on 
infra,  col.  4Jo.  ^^^^^^  ^^^^  ^^  persons  taking  a  bill  of  lading  by 

e.  Presentation.  indorsement  or  otherwise  have  notice  that  hi» 

authority  is  limited  to  signing  bills  of  lading  for 
Time  for.] — ^A  bill  of  lading  should  be  delivered  goods  actually  received  on  board.  GraTtl  v. 
as  soon  after  its  arrival  as  possible,  without  Aarway  (10  C.  B.  665  ;  20  L.  J.,  C.  P.  93  ;  15 
reference  to  the  arrival  or  unloading  of  the  Jur.  296)  followed.  Cbx  v.  Bntee,  infra,  col.  323, 
cargo.  Barber  v.  Taylor,  5  M.  &  W.  627  ;  9  L.  J., ,  The  captain  of  a  merchant  ship  borrowed,  in  a 
Ex.  21.  foreign  port,  a  certain  sum  for  the  ship's  use,  in 

consideration  of  which  he  took  home  goods  for 


Custom.] — A.  sold  goods  to  B.,  to  be  delivered 


the  lenders,  and  signed  bills  of  lading,  making 


free  on  board  at  Liverpool,  for  Trieste.  The  ^^e  freight  payable  to  them  or  their  assigns  at 
goods  were  pUc«l  by  A.on  boanl  a  steamer  to  be  ^^^  ^  ^^  discharge  :-Held,  that  he  exceeded 
dehvered  to  the  order  of  B.  By  the  custom  of  ^jg  authority  as  improperly  interfering  with  the 
the  trade,  where  goods  are  sold,  to  be  delivered  shipowner's  lien  on  the  unpaid  freight.  Eey^ 
free  on  bwinl,  the  price  is  not  payable  until  pro- 1  ,^^^  ^  j  7  b.  &  S.  86  ;  34  L.  J.,  Q.  B.  251  ; 
tlnction  of  a  bill  of  lading,  or  some  other  docu-  i  13  'W'  R  968 
ment,  giving  evidence  of  their  being  on  board. 

The  owners  of  the  steamer  refusing  to  give  out  1  Goods  never  on  Board — Bill  of  Lading  giyen.} 
the  bill  of  latling  until  a  greatly  increase<l  —Where  a  master  gives  a  bill  of  lading  for  goods- 
amount  of  freight  was  paid,  and  B.,  when  not  on  boanl,  whether  fi-audulently  or  not,  the 
informed  of  that  fact,  declining  to  have  anything  shipowner  is  not  liable  for  damage  thereby 
to  do  with  the  matter,  A.  (who  had  not  contracte<l  caused  to  an  indorsee.  Grieve  v.  Xonig,  7  Ct.  of 
to  pay  the  freight)  was  unable  to  comply  with  ,  Sess.  Cas.  (4th  ser.)  521. 
the  custom  by  producing  the  bill  of  lading  : — 

Held,  that  B.,  by  his  conduct,  dispensed  with  the       Bate  of  Freight.]— A  master  has  no  authority 
strict  compliance  with  the  custom,  and  that  con-   to  sign  bills  of  lading  for  a  lower  rate  of  freight 
sequently  A.  was  entitled  to  maintain  an  action   than  that  for  which  the  owner  has  contracted, 
for  the  price  of  the  iron,  without  producing  a   Pickeriwll  v.  Jatiherry,  3  F.  &  F.  217. 
biU  of  lading.     Gre^  v.  Siehel,  7  C.  B.  (N.8.)       ^,   ^,  ^       ^     „,^ 

747  ;  29  L.  J.,  C.  P.  213 ;  6  Jur.  (N.8.)  827  ;  2  ,     Binding  on  whom.]- When  a  master  puts  up 
L.  T.  745  :  8  W.  R.  663.  *  ^^*P  ^  *  general  ship,  and  the  shippers  have 

'  '     *        *  no  knowledge  of  the  existence  of  a  charterparty, 

Bntj  of  Shipmaster — Beliyery  without  Pro-  the  contract  in  the  bill  of  lading  is  between  the 
dnetion  of  Bill.] — Where  by  the  terms  of  a  bill  of  shippers  and  the  owner,  and  not  the  shippers  and 
hiding  the  gootis  are  to  be  delivered  to  a  named  I  the  charterer.  Tlie  Figlia  Maggiore,  37  L.  J., 
consignee  or  his  assigns,  the  master  is  not  entitled  j  Adm.  52  ;  L.  R.  2  A.  &  E.  105  ;  18  L.  T.  532. 
to  deliver  the  goods  to  such  consignee  without '  F.  &  Co.  requested  the  defendants  to  purchase, 
the  production  of  one  of  the  parts  of  the  bill  of  through  their  branch  house  in  Calcutta,  a 
lading.  The  plaintiffs  shipp«i  goods  in  London  quantity  of  cotton  on  their  behalf,  and  to  ghip  it 
on  boajd  a  German  vessel  belonging  to  the  defen-  for  Liverpool  on  board  two  of  F.  &  Co.'s  ships. 
dants.  under  a  bill  of  lading,  drawn  in  two  parts,  By  an-angement  goods  shipped  on  account  of 
by  which  the  goods  were  to  be  delivered  at  a  F.  &  Co.  by  the  house  at  Calcutta  were  to  be 
German  port  to  the  consignee  named  in  the  bill  shipped  at  a  nominal  rate  of  freight.  One  of 
of  lading,  or  to  his  assigns.  The  master  delivered  the  ships  was  addressed  to  the  defendants' 
the  goods  at  the  port  of  discharge  to  the  consignee  Calcutta  house,  as  agents  for  F.  &  Co.,  and  having 
without  the  production  of  either  part  of  the  bill  arrived  at  Calcutta  a  quantity  of  cotton,  in 
of  lading  : — Held,  upon  proof  that  the  German  pursuance  of  the  ortler  of  F.  &  Co.,  was  shipped 


815 


SHIPPING— XII.  BiU  of  Lading. 


316 


in  her,  for  which  the  cnptain  signed  bills  of  lading 
making  the  cotton  deliverable  to  order  of  the 
Calcutta  house,  and  stating  it  to  be  "  freight  free 
on  owners'  account."  The  ship,  while  on  her 
voyage  to  Calcutta,  was  sold  by  F.  &  Co.,  and 
became  the  property  of  the  plaintiffs.  No  notice 
of  this  had  reached  the  captain  or  the  defendants 
when  the  shipment  was  effected.  When  the  ship 
arrived  at  Liverpool,  F.  &  Co.  having  become 
bankrupt,  the  defendants,  to  whom  the  house  at 
Calcutta  had  indorsed  the  bill  of  lading,  claimed 
to  receive  the  cotton  without  paying  any  freight 
to  the  plaintiffs,  in  accordance  with  the  terms  of 
the  bill  of  lading  : — Held,  that  the  terms  of  the 
bill  of  lading,  under  which  the  goods  were 
shipped,  were  binding  on  the  plaintiffs,  and 
that  no  freight  was  payable  by  the  defendants. 
Mercantile  and  Exeiiange  Bank  v.  Gladstane^ 
37  L.  J.,  Ex.  130 ;  L.  R.  3  Ex.  233  ;  18  L.  T. 
641  ;  17W.  R.  11. 

A  master  signed  bills  of  lading  to  deliver  at 
Hamburg,  "  dangers  of  the  seas  only  excepted  " : 
— Held,  that  though  the  charterparty  contained 
other  exceptions,  the  master  was  the  agent  of 
the  owner  as  well  as  the  charterer,  and  that, 
therefore,  the  terms  of  the  bill  of  lading  were 
binding.  The  Patri/i,  41  L.  J.,  Adm.  23  ;  L.  R.  3 
A.  &  E.  436  ;  24  L.  T.  849  ;  1  Asp.  M.  C.  71. 

Without  Produetion  of  Beoeipt  fbr  Goods.] — 

Where  the  master  gives  a  receipt  for  goods  put 
on  board,  it  behoves  him  not  to  sign  a  bill  of 
lading  till  that  receipt  is  given  up.  Thompson  v. 
Trail,  2  Car.  &  P.  334  ;  6  B.  &  C.  36  ;  6  D.  &  R. 
31  :  5  L.  J.  (0.8.)  K.  B.  34 ;  30  R.  R.  242. 

Where  the  master  receives  goods  on  board,  and 
gives  a  receipt  for  them,  he  is  bound  not  to 
deliver  the  bill  of  lading,  except  to  the  person 
who  can  produce  the  receipt  in  exchange  for  it. 
Craven  v.  Byder,  2  Marsh.  127  ;  6  Taunt.  433 ; 
Holt,  100 ;  16  R.  R.  644.  And  see  Mitchell  v. 
Scai/e,  4  Camp.  298  ;  16  R.  R.  796. 

When  Ooods  on  Board.] — The  master  of  a 
vessel  may  properly  sign  biUs  of  lading  in 
favour  of  the  shipper  of  goods,  without  produc- 
tion of  the  mate's  receipts  for  the  goods,  if  he  is 
satisfied  otherwise  that  the  goods  are  on  board 
the  vessel  and  has  no  notice  that  anyone  but 
the  shipper  claims  any  interest  in  them.  Hathe- 
sing  V.  Laingy  43  L.  J.,  Ch.  233  ;  L.  R.  17  Eq.  92  : 
29  L.  T.  734  ;  2  Asp.  M.  C.  170. 

The  holder  for  value  of  bills  of  lading  so  given 
has  a  better  title  than  an  indorsee  of  the  mate's 
receipts.    lb. 

When  Signature  Frandnlently  obtained — 
Property  in  Goods.] — The  plaintiffs,  merchants 
in  London,  purchased  for  C,  but  on  their  own 
credit,  goods  abroad,  debiting  C.  with  the  price 
and  a  commission.  The  goods  were  warehoused 
in  London  in  the  plaintiffs'  name.  C,  in  his 
own  name,  engaged  room  for  the  goods  in  the 
ship  "  E.,"  which  had  been  put  up  as  a  general 
ship  for  Calcutta.  The  plaintiffs,  at  C.'s  request, 
delivered  the  goods  to  a  lighterman,  but  with  a 
view  to  preserve  their  lien,  took  the  lighterman's 
engagement  to  give  them  the  mate*s  receipt. 
The  goods  were  shipped  in  the  "  E. "  ;  the  mate's 
receipt  in  blank  was  handed  to  the  lighterman, 
who  gave  it  to  the  plaintiffs.  C.  promised  the 
plaintiffs  to  redeem  the  mate's  receipt,  but  never 
did  so,  and  fraudulently  induced  the  ship  brokera 
to  get  bills  of  lading  to  C.'s  order,  to  be  signed 
by  the  master,  though  the  mate's  receipt  was 


not  produced.  C.  fraudulently  indorsed  these 
bills  of  lading  for  value  to  a  hank  fide  indorsee. 
The  plaintiff  had  no  communication  with  the 
ship  brokers  or  captain  till  after  the  ship  had 
sailed,  when,  the  facts  being  discovered,  they 
demanded  the  goods,  both  in  this  country  and 
on  the  arrival  of  the  ship  at  Calcutta.  The 
goods  were  delivered  by  the  captain  at  Calcutta 
to  the  holders  of  the  biUs  of  lading.  An  action 
was  brought  for  this  conversion  against  the  ship- 
owner and  the  captain.  The  captain  and  crew 
were  appointed  by  the  shipowner,  but  the  ship 
was  chartered  for  a  lump  sum  to  third  parties, 
who  put  up  the  ship  as  a  general  ship.  The 
refusal  of  the  captain  to  driver  the  goods  at 
Calcutta  was  by  the  onlers  of  the  shipowners. 
The  only  question  left  to  the  jury  was,  whether 
the  master  was  justified  in  signing  the  bills  of 
lading  without  the  production  of  the  mate's 
receipt.  The  jury  finding  in  the  negative,  the 
plaintiffs  had  the  verdict  against  both  defendants, 
on  the  pleas  of  not  guilty  and  not  possessed  : — 
Held,  that  the  property  in  the  goods  remained 
the  property  of  the  plaintiffs,  there  never  having 
been  any  delivery  animo  transferendi  to  C.  ;  and 
that  the  misdelivery  at  Calcutta  was  a  conversion, 
and  that  the  question,  whether  the  plaintifEs 
were  precluded  from  relying  on  their  property  or 
complaining  of  this  conversion,  was  in  effect 
properly  left  to  the  jury,  and  properly  found  by 
them.  Schujfter  v.  MKellar,  7  El.  &  Bl.  704 ; 
26  L.  J.,  Q.  B.  281 ;  8  Jur.  (N.S.)  1320;  6  W.  R.  656. 
Held,  also,  that  the  shipowner  having  autho- 
rised the  detention  at  Calcutta,  the  verdict  was 
proper.    lb. 

Goods  never  on  Board — ^Bills  of  Lading  Aot — 
SigTiature  of  Master's  Agent.] — To  an  action  for 
freight  by  a  shipowner  against  the  indorsees  of 
the  bill  of  lading,  the  defendants  counterclaimed 
in  respect  of  short  delivery.  All  the  goods  that 
were  actually  put  on  board  had  been  delivered 
to  them  ;  but  the  bill  of  lading  acknowledged 
the  receipt  of  a  larger  quantity.  All  the  goods 
mentioned  in  the  bill  of  lading  had  been  floated 
alongside  the  ship  in  rafts,  and  mate's  receipts 
given  for  them  ;  but  some  of  them  were  lost 
before  they  were  shipped.  The  bill  of  lading 
was  signed,  "  By  authority  of  the  captain,  Wilh. 
Ganswindt,  as  agent."  Ganswindt  was  the  ship's 
broker  at  the  shipping  port : — Held,  that  apart 
from  the  Bills  of  Lading  Act,  a  bill  of  lading  is 
not  conclusive  against  a  shipowner,  and  he  is 
not  liable  in  respect  of  any  goods  not  actually 
shipped ;  and  that  in  the  present  case  he  was 
not  liable  under  that  act,  as  the  bill  of  lading 
was  not  signed  by  or  for  him.  Tkornuin  v.  Burt^ 
54  L.  T.  349  ;  5  Asp.  M.  C.  663— C.  A. 

Befnsal  to  sign  —  Penalty  or  Li^nidated 
Damages/]  —  A  charterparty  contained  the 
clause,  "Tne  captain  shall  sign  charterers'  bills 
of  lading  as  presented  without  qualification  .  .  . 
within  twenty-four  hours  after  being  loaded, 
or  pay  lOl.  for  every  day's  delay  as  and  for 
liquidated  damages  until  the  ship  is  totally  lost 
or  the  cargo  delivered."  The  captain  wrongfully 
refused  to  sign  the  bills  of  lading  as  presented  ; 
but  the  charterers  were  unable  to  shew  that  they 
had  sustained  any  damage  by  his  conduct: — 
Held,  that  the  clause  imposed  a  penalty  and  not 
liquidated  damages,  and  that  the  plaintiffis  were 
only  entitled  to  nominal  damages.  Jones  v. 
Hough  (supra,  col.  288)  commented  on.  Rayner 
v.  Bederiaktiebolaget   Condor,  64  L.  J.,  Q.  B. 
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UO ;  [18951  2  Q.  B.  289;   15  B.  642 ;  73  L.  T. 
96 ;  8  Asp.  M.  C.  43. 

Eafnial  to  tigiL,  at  Freiglit  Lower  fhan  Agreed.] 
— Sei  Hyde  v.  WiUis,  3  Camp.  202  ;  13  R.  R. 
791,  infra,  col  423. 

Xzoept   sabjeot    to   Cliarterparty.] — ^A 


person  who,  without  notice  of  any  charterpartj, 
has  placed  goods  on  board  a  v^sel  whicn  has 
been  advertised  as  a  general  ship,  is  entitled  to 
have  his  goods  returned  to  him  if  the  captain 
refuses  to  sign  bills  of  lading  except  subject  to  a 
charterparty  containing  objectionable  provisions. 
Pfek  V.  Larjutn,  40  L.  J..  Ch.  763 ;  L.  R.  12  Eq.  378  : 
25  L.  T.  580  ;  19  W.  R.  1045  ;  1  Asp.  M.  C.  163. 

dean  Bill  of  Lading.] — By  charterparty 


the  master  and  charterer  agreed  that  the  ship 
should  load  a  full  and  complete  cargo  to  be 
delivered  on  payment  of  a  specified  freight — 
**  the  captain  to  sign  bills  of  lading  as  presented 
at  any  rate  of  freight  without  prejudice  to  this 
charterparty."  A  lien  was  given  on  cargo  for 
freight,  dead  freight  and  demurrage.  At  the 
end  of  the  lay  days  the  ship  was  short  of  a  full 
cargo  by  thirty-five  tons.  The  master  claimed  dead 
freight  and  demurrage,  and  refused  to  sign  bills 
of  lading,  unless  qualified  by  reference  to  the 
charterparty.  It  was  afterwards  agreed  that 
the  charterer  should  fill  up  the  ship,  and  that 
the  master  should  sign  "  clean  bills  of  lading,  but 
under  protest  for  three  days'  demurrage  incurred 
here,  to  be  settled  at  the  port  of  disclmrge."  The 
master  still  refused  to  sign  bills  of  lading,  except 
with  a  reference  to  the  charterparty  inserted  : — 
Held,  that  he  was  bound  to  sign  clean  bills,  i.e. 
such  as  contained  no  reference  to  the  charter- 
party  or  to  the  matters  previously  in  dispute. 
Arrampe  v.  Barr^  8  Ct.  of  Sess.  Cas.  (4th  ser.)  602. 

Signed  in  Blank— negotiability.]— The  vali- 
dity of  a  bill  of  lading  as  a  negotiable  instrument 
is  not  affected  by  .its  having  been  signed  by  the 
master  in  blank  as  to  the  amount  of  cargo,  which 
was  afterwards  filled  in  by  the  shipper.  Cowden- 
beath Coal  Co.  V.  Clydesdale  Bank,  22  Ct.  of  Sess. 
Cas.  (4th  ser.)  682. 

Power  of  Master  to  All  in — Bays  available  for 
Unloading.  1 — A  charterparty  for  carriage  of  grain 
from  the  Black  Sea  provided  that  there  should 
be  "  eleven  running  days,  Sundays  excepted, 
for  loading  and  unloading,  and  ten  days  on 
demurrage  over  and  above  the  said  lays  at  ^d. 
per  ton  running  day.  The  1885  bill  of  lading 
to  be  used  under  this  charter,  and  its  terms  to  be 
considered  as  part  thereof." '  The  printed  bill  of 
lading  as  filled  up  by  the  master  at  the  loading 
port,  stated  ^^jive  and  a  lialf  (5^)  laying  days 
remain  for  discharging  cargo "  ;  the  words  and 
figures  in  italics  being  in  the  master*s  hand- 
writing : — Held,  that  the  bill  of  lading,  as  filled 
in,  was  binding  on  the  shipowners  :  and  that  the 
half  day  was  available  for  the  indorsees  of  the 
bill  of  lading  for  unloading.  Allan  v.  Johngtone, 
19  Ct.  of  Sess.  Cas.  (4th  ser.)  364. 

Dutj  to  present  for  Signature— Adyaneed 
freight — Loss  of  Ship.] — See  Oriental  Steamship 
Co,  V.  Tylor,  post,  col.  411. 

As  to  Qnality,  Quantity  and  State  of  Ship- 
ment.]—/&<?  Cases  infra,  col.  319. 

Penalty  for  Delay  in  Signing.] — See  The 
Princess,  supra,  col.  251. 


ProTision  in  Charterparty  as  to  Hon-Ida- 
bility  of  Shipowner— Bill  of  Lading  signed  by 
Xaster  not  referring  to  Charterparty.] — See 
Manchester  Trust  v.  Fitmess,  Withy  Jff  Co.,  ante, 
coL  238. 

Master's  Oratnity— Liability  of  Consignee.] 
— See  Hewitt  v.  Paul,  infra,  col.  400. 

See  also  further,  as  to  bills  of  lading,  XI. 
Charterparty. 


b.  Kate's  Beceix>t. 

Bffoot  of.] — M.  chartered  a  vessel  with  a  cargo 
of  salt,  therewith  to  proceed  to  Calcutta  ;  the 
freight  to  be  paid  on  unloading,  one  third  by 
freighter's  acceptance  at  four  months  from  the 
final  sailing  of  the  vessel,  remainder  on  the  right 
delivery  of  the  cargo,  agreeably  to  bills  of  lading. 
The  captain  to  apply  to  F.  for  cargo  and  custom 
house  business.  F.  proceeded  to  load  the  vessel, 
but  before  the  whole  cargo  was  on  board  M. 
stopped  payment,  and  thereupon  F.  stopped  the 
loatling.  F.  presented  bills  of  lading  made  out 
in  his  own  name,  which  the  owners  of  the  ship 
refused  to  sign.  M.  presented  none,  and  the 
ship  sailed.  On  her  arrival,  F.'s  agents  tendered 
to  the  owners*  agents  the  mate's  receipt,  and 
offered  to  pay  freight,  but  they  declined  to 
deliver  the  salt.  In  an  action  for  the  conver- 
sion of  the  salt,  the  jury  found  that  F.  did  not 
part  with  the  control  over  the  goods  in  putting 
them  on  board,  and  that  the  property  did  not 
pass  to  M. : — Held,  that  the  sailing  away  with 
the  goods  was  ample  evidence  of  conversion,  and 
that  the  conversion  commenced  from  the  time  of 
sailing.  Falk  v.  Fletcher,  18  C.  B.  (N.8.)  403  ; 
34  L.  J.,  C.  P.  146  ;  11  Jur.  (x.8.)  176  ;  13  W.  R. 
346. 

A  manufacturer  at  Newcastle  consigned  goods 
to  E.  &  Co.,  his  factors  in  London,  specifically, 
to  meet  a  bill  of  exchange  drawn  upon  them, 
transmitting  to  them  a  receipt,  signed  by  the 
mate  of  the  vessel,  acknowledging  the  goods  to 
have  been  received  on  board  to  be  delivered  to 
E.  &  Co.  :— Held,  that  E.  &  Co.  had  a  sufficient 
property  in  the  goods  and  right  to  the  possession 
to  entitle  them  to  maintain  trover  against  a 
wrongdoer,  the  consignor  not  having  repudiated 
the  contract  upon  which  they  were  sent.  Eoans 
V.  Nichol,  4  Scott  (N.R.)  43  ;  3  Man.  &  G.  614  ; 
11  L.  J.,  C.  P.  6. 

Meaning   of   **Connais8ements."] — ^The 

plaintiffs  wrote  to  their  agents,  the  defendants, 
regarding  goods  which  S.  had  proposed  to  pur- 
chase :  '*  Les  informations  sur  S.  sont  telles  que 
nous  ne  pouvons  lui  livrer  les  2,500  caisses  que 
centre  connaissement.  Si  vous  voulez,  nous  vous 
enverrons  les  connaissements,  et  vous  ne  les  lui 
delivrerez  que  centre  payement."  The  plaintiffs, 
who  carried  on  business  in  Holland,  consigned 
the  goods  to  the  defendants,  with  the  bill  of 
lading  of  a  Dutch  ship,  and  the  defendants  put 
them  on  board  of  a  ship  named  by  S.,  and  they 
received  and  kept  the  mate's  receipt,  but  no  bills 
of  lading  of  export  ship  was  made  up,  nor  was 
the  price  paid  by  S.  when  the  ship  sailed.  In 
an  action  for  delivering  the  goods  without 
obtaining  the  price : — Held,  that  the  instruc- 
tions to  the  defendants  were  not  carried  out  by 
obtaining  the  mate's  receipt ;  that  "  connaisse- 
ment ^'  meant  a  bill  of  lading  ;  and  that,  as  the 
control  over  the  gootls  had  been  lost  without 
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payment  of  the  price,  the  defendants  were  liable. 
Stearins  (h.  v.  Htxintzniann^  17  C.  B.  (N.8.)  56  ; 
10  Jur.  (N.s.)  881  ;  11  L.  T.  272. 

Evidenoe — Short  Delivery.] — The  plaintiff 
having  verbally  chartered  a  ship  to  caiTy  iron 
from  Glasgow  to  Swansea,  the  ship  was  loaded 
with  iron  bought  by  the  plaintiff  from  W.  &  Co. 
The  iron  was  weighed  by  the  agents  of  W.  &  Co., 
to  whom  the  mate  gave  a  receipt  signed  by 
him  for  330  tons,  but  there  was  no  bill  of  lading. 
On  delivery  at  Swansea,  the  quantity  of  iron 
was  discovered  to  be  326^  tons  only,  but  the 
mate  deposed,  and  was  not  contradicted,  to  the 
delivery  of  all  that  had  been  shipped.  The 
plaintiff  having  paid  on  the  full  amount  of  330 
tons  to  W.  &  Co.,  who  refused  to  repay  him  the 
difference,  sued  the  shipowner  for  short  delivery  : 
— Held,  that  there  was  no  evidence  of  negligence 
in  the  shipowner,  and  that  if  there  had  been,  it 
would  not  be  negligence  causing  loss  to  the 
plaintiff.  Biddulph  v.  Blingluim,  30  L.  T.  30  : 
2  Asp.  M.  C.  225. 

Custom  as  to.] — A  local  custom  of  trade  was 
alleged  to  exist  at  Bombay  by  virtue  of  which 
the  mate's  receipts  for  goods  shippetl  on  board  a 
vessel  are  negotiable  instruments,  and  pass  the 
property  in  the  goods  in  the  same  manner  as 
bills  of  lading,  and  that  masters  of  ships  are 
bound  to  have  the  mate's  receipt  returned  to 
them  before  signing  any  bill  of  lading  for  the 
goods  mentioned  in  that  receipt ;  and  that  if  a 
captain  signed  a  bill  of  lading  without  produc- 
tion and  delivery  to  him  of  the  mate's  receipt 
for  the  goods,  he  will  be  bound,  on  the  pro- 
duction of  tlmt  receipt,  to  sign  a  fresh  bill  of 
lading,  and  to  deliver  the  same  to  the  person 
producing  the  mate's  receipt,  and  that  the  goods 
mention^  in  the  receipt  ought  to  be  delivere<l 
to  the  person  who  produced  the  second  bill  of 
lading : — Held,  that  such  a  custom,  if  proved  to 
exist,  would  be  inoperative  as  against  the  cap- 
tain and  the  shipowners,  ffathtfsing  v.  Laing, 
43  L.  J..  Ch.  233  ;  L.  R.  17  Eq.  92  ;  29  L.  T.  734  : 
2  Asp.  M.  C.  170. 

Syidenoe  of  Quantity — Timber  Cargo  lost 
Alongside.] — See  Pymaii  v.  Burt^  1  Cab.  &  E. 
207,  col.  322. 

o.  As  to  Quality,  Quantity  and  Date  of 

Shipment. 

TTnder  18  ft  19  Vict.  o.  Ill,  s.  8.]— This  pro- 
vision only  applies  to  persons  who  have  actually 
signed  bills  of  lading  ;  therefore,  the  owners  of  a 
ship  are  not  estopped  from  shewing  that  a  state- 
ment of  weight  contained  in  a  bill  of  lading  of 
goods  shipped,  signed  by  the  ship's  agent,  is 
incorrect.  Jesjtel  v.  Bath,  36  L.  J.,  Ex.  149; 
L.  R.  2  Ex.  267  ;  15  W.  R.  1041. 

The  above  section  does  not  make  a  bill  of  lading 
conclusive  evidence  against  the  owner  that  the 
goods  were  put  on  board.  Meyer  v.  Bre/uter,  16 
C.  B.  (N.s.)  646 ;  33  L.  J.,  C.  P.  289 ;  10  L.  T. 
612  ;  12  W.  R.  983. 

The  statute  operates  where  a  bill  of  lading  is 
signed  by  the  master,  who  is  part  owner,  and 
who  sues  on  behalf  of  himself  and  his  co-ownere. 
lb. 

Liability  of  Master.] — ^A  flour  company  abroad 
shipped  on  boartl  a  vessel  1,676  bags  of  rye-meal, 
some  of  which  weighed  twelve  stone  each,  and 
some  eight  stone  each.    They  were  shipped  from 


lighters,  all  mixed  together,  and  the  master  knew 
nothing  of  their  relative  capacity.  The  master 
signed  two  bills  of  lading,  one  for  1,200  bags  and 
the  other  for  467  bags  deliverable  to  order.  The 
latter  bill  of  lading  was  for  467  bags  rye-meal, 
gross  35  tons  9  cwt.,  ahd  at  the  foot  of  it  was 
^*  contents  unknown  and  not  responsible  for 
weight."  The  bags  were  all  marked  alike,  and 
no  means  were  taken  to  identify  by  marks  in  the 
bills  of  lading  any  particular  bags,  and  there 
was  nothing  on  the  face  of  the  bills  of  lading 
from  which  the  master  could  see  that  they  were 
intended  for  different  consignees.  When  the 
ship  arrived,  the  master,  by  mistake,  delivered 
to  the  consignee  of  the  467  bags  of  twelve  stone 
each,  several  bags  which  weighed  only  eight 
stone  : — Held,  that  the  master  was  responsible 
for  the  non-deliveiT"  of  467  bags  of  the  proper 
weight.  Bradley  v.  Bunipace,  1  H.  &  C.  521  ;  32 
L.  J.,  Ex.  22— Ex.  Ch. 

The  master  having  been  sued  to  judgment  on 
a  bill  of  lading,  the  owner  cannot  be  sued^ 
although  the  judgment  is  unsatisfied.  Priestly 
V.  Femie,  3  H.  &  C.  977  ;  34  L.  J.,  Ex.  172  ;  11 
Jur.  (N.S.)  813  ;  13  L.  T.  208  ;  13  W.  R.  1089. 

Weights— Mistake  and  Misdesoription  as  to.] 

— In  an  action  for  freight,  the  master  is  at 
liberty,  notwithstanding  the  terms  of  the  18  &  19 
Vict.  c.  Ill,  s.  3  (the  Bills  of  Lading  Act),  to 
shew  that  the  cargo  actually  received  by  him 
differs  in  weight  from  that  signed  for  in  the  bill 
of  lading ;  at  all  events  where  the  weight  men- 
tioned in  the  bill  of  lading  is  a  mere  matter  of 
measurement  Blanchet  v.  PowelVs  Llantirit 
Collieries  Co.,  43  L.  J.,  Ex.  50  ;  L.  R.  9  Ex.  74  ; 
30  L.  T.  28  ;  22  W.  R.  490  ;  2  Asp.  M.  C.  224. 


Signature  of  Master  not  Conolusive.] — 


Bills  of  lading  signed  by  the  master  are  primi 
facie  evidence  that  the  quantities  named  therein 
were  received  on  board  by  him  ;  the  onus  of 
rebutting  this  presumption,  and  of  shewing  that 
a  less  quantity  than  that  specified  was  received, 
lies  on  the  shipowner.  M'Lean.  v.  Fleming, 
L.  R.  2  H.  L.  So.  128  ;  26  L.  T.  317  ;  1  Asp.  M.  C. 
160. 

A  shiiK)wncr  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  shewing 
that  the  goods  or  some  of  them  were  never 
actually  put  on  board.  Brown  v.  Powell  Buffryu 
Steam  Coal  Co.,  44  L.  J.,  C.  P.  289  ;  L.  R.  10  C.  P. 
562  ;  32  L.  T.  621 ;  28  VV.  R.  549  ;  2  Asp.  M.  C. 
578. 

By  a  charterparty  for  the  conveyance  of  a 
cargo  of  coal  from  Cardiff  to  Buenos  Ayres,  it 
was  stipulated  that  the  master  should  '*  sign  bills 
of  lading  for  the  cargo  put  on  board  as  presented 
to  him  by  the  charterers,  without  prejudice  to  the 
terms  of  the  charterparty."  On  arrival  at  the 
port  of  discharge,  it  was  found  that  the  coal 
delivered  to  the  consignees  was  less  by  thirty-two 
tons  than  the  quantity  mentioned  in  the  bills  of 
lading,  and  the  owners  were  called  upon  to  pay, 
and  paid,  the  difference  of  value  to  the  con- 
signees. In  an  action  by  the  owners  against  the 
charterers  to  recover  the  amount  so  paid : — Held, 
that,  inasmuch  as  the  owners  were  under  no  legal 
liability,  either  at  common  law  or  under  the  Bills 
of  Lading  Act,  to  pay  for  such  deficiency,  the 
action  was  not  maintainable.    Ih. 

In  an  action  by  consignees  against  a  ship- 
owner for  the  loss  of  one  out  of  several  boxes  of 
machinerv,  which  had  been  delivered  on  the 
quay  to  the  people  of  the  ship  and  the  receipt 
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of  which  had  been  acknowledged  by  the  signa- 
tures of  the  mate  and  captain  on  the  bill  of 
lading  : — Held,  that  the  owner  was  responsible, 
although  there  was  no  proof  that  the  missing 
box  was  ever  on  board  the  ship.  British 
Columbia  and  Vancouver  Island  Co.  v.  Ndtlesh  ip^ 
37  L.  J.,  C.  P.  235  ;  L.  R.  3  C.  P.  499  ;  18  L.  T. 
291  ;  16  W.  R.  1046. 

<*  Weight,  Talue  and  Contents  Unknown ''— 
XflEBOt  of  Wordi.] — ^When,  on  a  closed  package 
being  shipped  for  carriage,  a  bill  of  lading, 
containing  an  innocent  misdescription  of  its 
contents,  is  presented  to  the  master  of  the  ship, 
and  be,  without  asking  questions  or  examination, 
stamps  thereon  "  weight,  value  and  contents 
unknown,"  there  is  a  contract  to  cany  the  pack- 
age whatever  its  contents  may  be.  Leheau  v. 
General  Steam  Navigation  fl*.,  42  L.  J.,  C.  P.  I ; 
L.  R.  8  C.  P.  88  ;  27  L.  T.  447 ;  21  W.  R.  146  ; 
1  Asp.  H.  C.  435. 

The  plaintiffs  delivered  to  the  defendants,  for 
carriage  on  board  their  ship,  a  closed  case  con- 
taining silk  goods.  The  bill  of  lading,  as  ten- 
dered by  the  plaintiffs  for  signature,  described 
the  contents  of  the  case  as  linen  goods ;  but 
before  signing  it  the  captain  impressed  upon  it 
with  a  stamp  the  words  "weight,  value  and 
contents  unknown."  The  freight  charged  for 
silk  was  higher  than  that  for  linen  goods,  and 
the  freight  paid  for  the  goods  so  deliverecl  was 
that  for  linen  goods ;  but  the  plaintiffs  repre- 
sented the  goods  to  be  linen  inadvertently,  and 
without  fraudulent  intention.  On  the  ship's 
arrival  at  her  destination  it  was  found  that  two 
pieces  of  silk  had  been  abstracted  from  the  case. 
In  an  action  by  the  plaintiffs  against  the  defen- 
dants as  common  carriers  for  non-delivery  of 
the  silk  goods  so  lost : — Held,  that  the  addition 
of  the  words  "  weight,  value  and  contents 
unknown  '*  to  the  bill  of  lading  completely  did 
away  with  the  effect  of  the  description  of  the 
goods  as  linen,  and  that  consequently  the  con- 
tract was  to  carry  the  case  and  its  contents, 
whatever  they-mi^t  be  :  and  the  plaintiffs  were 
entitled  to  maintain  the  action.    Ih. 

The  master  of  a  Russian  ship  received  on  board 
goods  under  a  bill  of  lading  in  the  ordinary 
form  : — ^**  Shipped  in  good  order  and  condition, 
to  be  delivered  in  the  like  good  order  and  con- 
dition at  the  port  of  London;"  certain  perils 
being  excepted ;  and  in  the  margin  were  the 
words,  "  Weight,  contents  and  value  unknown." 
The  ship  arrived  and  the  goods  were  delivered, 
but  a  great  number  of  them  were  found  to  be 
damag^  both  externally  and  internally,  and 
the  damage  was  recent,  and  not  traceable  to  any 
inherent  vice  in  them : — Held,  that  in  the  absence  I 
of  proof  on  the  part  of  the  shipowners  that  the 
goods  were  in  a  bad  condition  when  shipped,  it 
was  not  incumbent  on  the  consignees,  in  order 
to  establish  their  case  to  prove  where  or  how  the 
goods  became  <lamaged.  The  Peter  der  Qrosse^ 
34  L.  T.  749  ;  3  Asp.  M.  C.  195— C.  A.  Affirming 
1  P.  D.  414. 

Held,  also,  that  the  bill  of  lading  afforded 
evidence  that  externally,  and  so  far  as  met  the 
eye,  the  goods  had  been  shipped  in  good  order 
and  condition,    lb. 

A  bill  of  lading  for  manganese  shipped  on 
board  stated  the  weight  in  writing,  but  contained 
a  printed  clause,  "  weights,  contents  and  value 
unknown": — Semble,  that  the  person  signing 
the  bill  of  lading  would  not  be  concluded  from 
showing  that  the  written  statement  of  weight 
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was  erroneous.    Jessel  v.  Bath^  36  L.  J.,  Ex.  149 } 
L.  R.  2  Ex.  267 :  15  W.  R.  1041. 

A  bill  of  lading,  signed  by  a  master  since 
deceased,  for  goods  to  be  delivered  to  a  consignee 
or  his  assigns,  he  paying  freight,  is  admissible  aa 
evidence  of  the  consignee  having  an  insurable 
interest  in  the  goods  ;  but  if  the  master  guards 
his  acknowledgment  by  saying,  "  contents  un- 
known," so  that  he  does  not  charge  himself  with 
the  receipt  of  any  goods  in  particular,  the  bill  of 
lading  alone  is  not  evidence  either  of  the  quan- 
tity of  the  goods  or  of  property  in  the  consignee. 
Haddow  v.  Parry,  3  Taunt.  303  ;  12  R.  R.  666. 


Whether    oonolniiye    aa    to    Amount 


Shipped.] — A  charterparty  provided  that  the  bill 
of  lading  should  be  conclusive  evidence  against 
the  owners  of  the  quantity  of  cargo  received. 
The  cargo  (timber)  was  floated  alongside  the 
vessel,  and  receipts  by  the  mate  were  then  given 
for  the  same.  Part  of  the  cargo  was  lost  by 
perils  of  the  sea  before  shipment.  The  loss  was 
notified  by  the  master  to  the  agent  of  the 
charterer,  but,  at  the  latter's  request,  the  master 
was  induced  to  sign  bills  of  lading  for  the  whole 
quantity  received  alongside : — Held,  that  the 
charterer  had  no  claim  against  the  shipowners 
in  respect  of  the  difference  between  the  amount 
of  cargo  received  alongside,  and  the  amount 
shipped  on  board.  Pyman  v.  Burt^  1  Cab.  &  E. 
207. 

The  defendants  chattered  the  plaintiff's  ship 
for  the  carriage  of  a  cargo  of  timber  from  Memel. 
The  charterparty  provided  that  the  ship  should 
there  load  from  the  agents  of  the  said  aff reighters 
as  customary  a  full  cargo  of  fir  sleepers,  that 
the  cargo  should  be  brought  to  and  taken  from 
alongside  the  ship  at  merchants'  risk  and  expense, 
and  that  the  bill  of  lading  should  be  conclusive 
evidence  against  the  owners  of  the  quantity  of 
cargo  received  as  stated  therein.  There  was  a 
custom  at  Memel,  which,  however,  did  not  apply 
to  charterparties  in  the  form  of  the  above- 
mentioned  charterparty,  that  the  captain  should 
take  delivery  of  the  timber  to  be  shipped  at 
timber  ponds  up  the  river  at  some  distance  from 
the  ship,  the  timber  being  then  rafted  down  by 
fishermen  to  the  ship,  but  being  at  the  ship- 
owner's risk  during  the  process.  The  captain  of 
the  plaintiff's  ship,  on  her  arrival  at  Memel,  not 
being  aware  of  the  provisions  of  the  •  charter- 
party,  allowed  the  mate  to  give  receipts  for  the 
carf^o  at  the  timber  •ponds.  Part  of  the  timber 
included  in  such  receipts  was  lost  during  the 
process  of  rafting  the  timber  down  to  the  ship, 
owing  to  the  force  of  the  current.  The  captain, 
having  become  aware  of  such  loss  and  of  the 
provisions  of  the  charterparty,  stated  to  the. 
agent  at  Memel  of  the  6hipi)ers,  who  had  sold, 
the  timber  to  the  defendants,  that  he  did  not  see 
his  way  to  signing  clean  bills  of  lading  for  the- 
full  quantity  mentioned  in  the  mate's  receipt, 
a  portion  of  the  timber  having  been  lost ;  but, 
on  being  told  by  such  agent  and  a  clerk  of  the 
ship's  brokers  that  he  was  bound  to  sign  clean 
bills  of  lading  for  the  full  quantity,  he  did  so. 
The  bills  of  lading  stated  that  such  quantity  was 
shipped  in  good  order  and  well  conditionetl  to 
be  delivered  on  payment  of  freight  and  all  other 
conditions  as  per  charterparty.  In  an  action 
for  balance  of  chartered  freight  the  defendants 
counterclaimed  in  respect  of  short  delivery  of- 
cargo  : — Held,  that  the  bills  of  lading  estopped 
the  plaintiff  from  denying  that  the  full  amount 
of  cargo  stated  therein  was  shipped.    Lishman  vj 
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Christie,  56  L.  J.,  Q.  B.  538 ;  19  Q.  B.  D.  333 ; 
67  L.  T.  652  ;  35  W.  R.  744  ;  6  Asp.  M.  C.  186— 
C.A. 

The  mnster  by  signing  the  bill  of  lading  does 
not  bind  the  owner  for  more  goods  than  were 
shipped.  McLean  v.  Munck,  5  Ct.  of  Sess.  Cas. 
<3rd  ser.)  893. 

;  Quality  Xarks— Estoppel.]— A  biU  of  lading 
signed  by  the  captain  of  a  ship  in  respect  of  a 
shipment  of  bales  of  jute  contained  the  following 
provision  :  —  "If  quality  marks  are  used,  they 
are  to  be  of  the  same  size  as  the  leading  marks 
and  contiguous  thereto,  and,  if  such  quality 
marks  are  inserted  in  the  shipping  notes  and 
the  goods  are  accepted  by  the  mate,  bills  of 
lading  in  conformity  therewith  shall  be  signed 
l?y  the  captain,  and  the  ship  shall  be  responsible 
for  the  correct  delivery  of  the  goods."  The  bill 
of  lading  described  the  bales  as  marked  in  pro- 
portions specified  with  different  quality  marks 
indicating  different  qualities  of  jute,  which 
marks  corresponded  with  those  inserted  in  the 
shipping  not€»  made  out  by  the  shippers.  When 
the  ship  was  discharged,  however,  it  was  found 
that  there  had  in  fact  been  shipped  fewer  bales 
marked  with  one  of  such  quality  marks  and 
more  marked  with  another  of  such  marks  indi- 
cating an  inferior  quality  than  stated  in  the  bill 
o|  lading : — Held,  that  an  indorsee  of  the  bill  of 
lading  for  value  without  notice  of  the  incorrect- 
ness of  the  description  of  the  marks  therein,  had 
no  right  of  action  against  the  shipowners  either 
for  breach  of  contract  or  upon  the  ground  that 
they  were  estopped  by  the  representation  con- 
tained in  the  bill  of  lading.  Orant  v.  Xorway, 
(10  C.  B.  665),  followed.  Cox  v.  Bru^e,  56  L.  J., 
Q.  B.  121  ;  18  Q.  B.  D.  147 ;  57  L.  T.  128 ;  36 
W.  R.  207  ;  6  Asp.  M.  C.  15^— C.  A. 

*<QiiaiLtitj  and  Quality  unknown'* — Effect 

of.] — ^A  bill  of  lading  stating  that  goods  were 
dipped  in  good  order  and  condition,  but  also 
containing  an  indorsement  by  the  master, 
**  quantity  and  quality  unknown,"  does  not  admit, 
«8  against  the  shipowners,  that  the  goods  were 
shipped  in  good  order  and  condition.  Tl^. 
Ptosperi7U)  PaUuso,  29  L.  T.  622  ;  2  Asp.  M.  C. 
168. 

Evidence  of  the  condition  of  goods  on  delivery 
tending  to  shew  that  the  damage  sustained  could 
not  be  accounted  for  by  any  damage  existing  at 
the  time  of  shipment,  and  that  such  damage, 
had  it  existed,  must  have  been  noticed  by  the 
master  or  officer  in  charge  of  the  ship  at  the 
time  of  shipment,  will  not,  where  goods  are 
shipped  under  a  bill  of  lading  indorsed  '*  quantity 
and  quality  unknown,'*  satisfy  the  onus  cast 
upon  the  plaintiff  seeking  to  recover  against 
shipowners  for  damage  to  the  goods.  Positive 
evidence  of  the  condition  of  the  goods  when 
shipped  must  be  given.  lb.  See  Ttext  cafe. 
.  A  biU  of  lading,  stating  goods  to  have  been 
shipped  in  good  order  and  condition,  but  indorsed 
by  the  master  with  the  words  "quality  and 
quantity  unknown,"  does  not  admit  as  against 
the  shipowner  that  the  goods  were  shipped  in 
good  order  and  condition.  The  Ida,  32  L.  T. 
641 ;  2  Asp.  M.  C.  551 — P.  C.  See  preceding 
eoie. 

There  is  no  rule  of  law  by  which  the  consignee 
of  goods  under  a  bill  of  lading,  stating  goods  to 
have  been  shipped  in  good  order  and  condition, 
but  containing  the  words  "  quantity  and  quality 
unknown,"  is  bound  to  show  that  the  goods  were 


shipped  in  gdod  oM6r  and  condition,  or  faU  in 
his  suit  against  the  shipowner  for  damage  done 
to  the  cargo ;  but  failing  proof  of  the  condition 
of  the  cargo  when  shipped,  the  consignee  is 
bound  to  show  that  the  damage  which  it  sustained 
is  traceable  to  causes  for  which  the  shipowner  is 
responsible.    lb. 


Amount  of  Freight  Payable.] — ^A  charter- 


party  under  which  a  ship  was  chartered  for  a 
grain  cargo  from  the  Danube  to  the  United 
Kingdom,  for  freight  "per  imperial  quarter 
delivered,"  contained  a  provision  that,  in  the 
event  of  the  cargo  or  any  part  being  delivered  in 
a  damaged  or  heated  condition,  the  freight  should 
be  payable  on  the  invoice  quantity  taken  on 
board  as  per  bill  of  lading,  or  half  freight  upon 
the  damaged  or  heated  portion  at  the  captain*s 
option.  The  bill  of  lading  stated  that  1,021 
kilos  were  shipped  on  board  ;  but  the  master 
added  at  the  end  of  the  bill  of  lading,  before 
signing  it,  the  words  "  quantity  and  quality 
unknown."  The  cargo  having  become  heated 
on  the  voyage,  the  master  claimed  to  exercise  his 
option,  and  to  be  paid  freight  upon  the  invoice 
quantity,  as  per  bill  of  lading  : — Held,  that  the 
addition  of  the  words,  quantity  and  quality  un- 
known" to  the  bill  of  lading  by  the  master  did 
not  take  away  his  right  to  be  paid  freight  upon, 
the  invoice  quantity  in  the  bill  of  lading,  and 
that  the  object  and  effect  of  that  memorandum 
were  merely  to  protect  the  captain  against  any. 
mistake  which  might  occur  in  the  invoice 
quantity  in  the  bill  of  lading,  in  case  of  alleged 
short  delivery  or  deterioration  not  caused  by  his 
default.  2V%  v.  Terry,  42  L.  J..  C.  P.  240 ; 
L.  R.  8  C.  P,  679  ;  29  L.  T.  36 ;  2  Asp.  M.  C. 
51. 

Liability  of  Joint  Owner — Cuf  torn  to  Weigh.  ] — 
Bark  was  shipped  (green)  at  Penang,  under  a  bill 
of  lading  describing  it  to  be  of  a  certain  weight,: 
and  making  it  deliverable  to  the  consignees  in 
London  on  payment  of  freight  at  a  certain  rate 
per  ton  of  20  cwt.  nett  weight  delivered.  -  On 
arrival  in  London,  the  agent  appointed  by  the 
managing  owner  demanded  freight  on  the  weight 
mentioned  in  the  bill  of  lading,  and  refused  to 
deliver  the  bark  unless  the  consignees  would  pay 
according  to  that  weight,  or  (under  an  alleged 
custom)  incur  the  expense  of  weighing  over  the 
ship's  side  or  at  a  legal  quay.  The  consignees 
paid  the  money  under  protest,  and  brought  an 
action  against  one  of  the  joint  owners  to  recover 
back  the  excess.  The  jury  having  negatived  the 
alleged  custom  : — Held,  that  he  was  liable,  not- 
withstanding that  he  had  not  interfered  or  in  any 
way  assented  to  the  appointment  of  the  agent 
by  the  managing  owner,  and  that  no  part  of  the 
money  had  come  to  his  hands.  Cmdthurgt  v. 
Sweet,  L.  R.  1  C.  P.  649. 

Where  Fraud.] — A  bill  of  lading  is  not  con- 
clusive between  the  shippers  of  the  goods  and 
the  owners  of  the  ship,  but  the  owners  may  show 
that  less  goods  than  specified  in  the  bill  of  lading 
were  shipped,  the  master  who  signed  the  bill  of 
lading  having  been  misled  by  the  fraud  of  the 
agent  of  the  shippers.  Bates  v.  Todd,  1  M.  & 
Rob.  106. 

A  bill  of  lading  represented  a  larger  number  of 
bales  to  have  been  shipped  on  board  a  vessel  than 
was  really  shipped.  This  arose  &om  the  mistake 
of  the  mate,  which,  there  was  some  evidence  to 
show,  was  caused  by  the  fraud  of  the  person  who 
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put  the  bales  on  board.  The  latter  was  either 
agent  of  the  person  named  as  shipper  in  the  bill 
of  lading,  or  of  his  vendor : — Held,  that  there 
was  evidence  that  the  misrepresentation  was 
caused  wholly  by  the  fraud  of  the  shipper,  or  of 
the  holder,  or  some  person  under  whom  the 
holder  claimed.  •  Valieri  v.  Boylandy  35  L.  J., 
C.  P.  215  ;  L.  K.  1  C.  P.  382 ,-  12  Jur.  (N.8.)  566  ; 
14  L.  T.  362 ;  14  W.  R.  637. 

A  capias  is  not  grantable  to  hold  the  defendant 
to  bail  in  an  action  by  the  indorsee  of  a  bill  of 
landing  against  the  master  of  the  ship  for  deceit 
in  the  representation  in  the  bill  of  lading,  signed 
by  him,  that  the  goods  were  **  shipped  in  good 
order  and  well  conditioned."  Oadideti  v. 
McLean,  9  C.  B.  283. 

'  Date  of  Shipment  wrongly  stated — ^Liability 
of  Xaeter — Authority  of  Ship's   Brokers.]  — 

Ship's  brokers  at  a  foreign  port  have  not,  as 
such,  authority  to  relieve  the  captain  from  the 
duty  of  seeing  to  the  accuracy  of  statements 
contained  in  bills  of  lading  which  they  present 
to  him  for  signature.  Stumore  v.  Breen,  56 
L.  J.,  Q.  B.  401 ;  12  App.  Cas.  698— H.  L.  (E.) 

• 
Short  Delivery — Quantity  stated  in  Bill  of 
Lading — Burden  of  Proof.] — See  Horseley  v. 
Grimond,  post,  coL  556. 

Cargo  Signed  for  in  Bags — Kon-delivery  of 

Bags.] — Sh/inkland  v.  Athya^  post,  col.  556. 

Sale  of  Cargo — Quantity  stated  in  Bill  of 
iLading.]  —  See  Cocas  v.  Bingham^  post,  col 
•547. 


4.  Exemptions  from  Liability. 

a.  Seaworthlneas,  Warranty. 

.  Hot  exoluded.] — ^When  special  clauses  in  a  bill 
of  lading  exonerate  the  shipowner  from  the  lia< 
bility  of  even  theperilsinduced  by  the  negligence 
of  his  servants,  it  is  necessary  that  the  jury 
should  find  whether  the  vessel  was  or  was  not 
seaworthy  when  starting  on  the  voyage.  Steel  v. 
State  Line  Steamship  Co,,  3  App.  Cas.  72  ;  37 
L.  T.  333  ;  3  Asp.  M.  C.  516. 

A  cargo  of  wheat  was  shipped  at  the  port  of 
"Sew  York  for  conveyance  to  Glasgow,  and  a 
specially -worded  bill  of  lading  contained  clauses 
-excepting  **  peril  of  the  seas  of  whatever  nature 
or  kind  i«oevcr  and  howsoever  caused,"  including 
negligence  of  the  crew.  On  the  voyage  the  sea 
burst  through  an  insufficiently>fastened  port- 
hole, damaging  the  cargo.  A  jury  found  by 
special  verdict  that  this  port-hole  had  been  in- 
sufficiently fastened,  but  did  not  find  whether 
this  happened  before  starting  on  the  voyage  : — 
Held,  that  there  was  an  implied  engagement  to 
supply  a  seaworthy  ship.    lb. 

Held,  also,  that  the  jury  not  having  found 
vbether  the  vessel  started  on  her  voyage  in  a 
seaworthy  condition,  there  was  no  finding  upon 
•which  judgment  could  be  entered  ;  therefore  the 
case  must  be  reheard.    Ih. 

There  is  in  the  bill  of  lading  an  engagement 
that  the  ship  shall  be  seaworthy.    lb. 

Exoeptions  limiting  Implied  Warranty  of  Sea- 
irorthiness.] — A  steamship  which  had  broken 
her  main  shaft  was  salved  by  another  steamship 
belonging  to  the  same  line.    The  breakdown  was 


caused  by  a  latent  defect  in  the  shaft  without 
negligence  on  the  part  of  the  owners  or  their 
servants.  In  a  salvage  action  brought  by  the 
owners,  masters,  and  crew  of  the  salving  ship 
against  the  owners  of  cargo  on  board  the  salved 
ship  : — Held,  first,  that  the  ship  was  unseaworthy 
when  she  started  on  the  voyage.  Secondly,  that 
the  implied  warranty  of  seaworthiness  in  the 
bill  of  lading  was  an  absolute  warranty  that  the 
ship  should  be  reasonably  fit  to  perform  the 
voyage,  and  not  merely  that  the  shipowner  would 
do  his  best  to  make  her  so.  Thirdly,  that  the 
exceptions  in  the  bill  of  lading,  "  all  and  every 
the  dangers  and  accidents  of  the  seas,  rivers,  and 
canal,  and  of  navigation  of  whatever  nature  or 
kind,"  had  not  the  effect  of  limiting  the  warranty 
of  seaworthiness,  but  that  such  exceptions  only 
protected  the  shipowner  from  liability  to  the 
owners  of  cargo  for  loss  or  damage  sustained  by 
the  latter  through  "  danger  or  accidents"  happen- 
ing to  a  seaworthy  vessel.  The  Glrnfrvin,  54 
L.  J.,  P.  49  ;  10  P.  D.  103  ;  52  L.  T.  769 ;  83 
W.  R.  826  ;  5  Asp.M.  C.  413. 

A  steamship  became  disabled  at  sea  owing  to 
the  breaking  of  her  fly-wheel  shaft,  through  a 
flaw  in  the  welding  existing  at  the  commence- 
ment  of  the  voyage,  but  not  discoverable  by  the 
exercise  of  any  reasonable  care.  The  cargo  on. 
board  her  was  shipped  under  three  bills  of  lading, 
the  first  of  which  contained,  amongst  other  ex- 
cepted perils,  the  clause  : — "  warranted  seaworthy 
only  so  far  as  ordinary  care  can  provide  "  ;  the 
second :  "  warranted  seaworthy  only  as  far  as 
due  care  in  the  appointment  or  selection  of 
agents,  superintendents,  pilots,  masters,  officers, 
engineers,  and  crew  can  (ensure  it "  ;  and  the 
third,  "  owners  not  to  be  liable  for  loss,  deten- 
tion, or  damage  ...  if  arising  directly  or  in- 
directly .  .  .  from  latent  defects  in  boilers, 
machinery,  or  any  part  of  the  vessel  in  which 
steam  is  used,  even  existing  at  the  time  of  ship- 
ment, provided  all  reasonable  means  have  been 
taken  to  secure  efficiency."  A  vessel  ibelonging 
to  the  same  owners  towed  thjB  disabled  vessel  to 
a  place  of  safety.  In  an  action  of  salvage  brought 
by  the  owners,  master  and  crew  of  the  salving 
vessel  against  the  owners  of  cargo  in  the  salved 
vessel : — Held,  that  the  owners  of  the  cargo  had 
no  remedy  for  breach  of  the  contract  of  carriage, 
for  the  exceptions  in  the  bills  of  lading  were 
such  as  to  constitute  a  limited  warranty  of  sea- 
worthiness at  the  commencement  of  the  voyage, 
which  limited  warranty  had  been  complied  with 
by  the  shipowners.  Laertes,  Cargo  ex,  56  L.  J., 
P.  108 ;  12  P.  D.  187  ;  67  L.  T.  502  ;  36  W.  R. 
Ill  ;  6  Asp.  M.  C.  174. 

Cattle— Limit  of  Value— TTnUtness  of  Ship.]— 

The  plaintiff  shipped  certain  cattle  on  board  the 
defendant's  ship  for  carriage  from  London  to  New 
York  under  a  bill  of  lading  which  provided  as 
follows  : — "  These  animals  being  in  sole  charge  of 
shipper's  servants,  it  is  hereby  expressly  agreed 
that  the  shipowners,  or  their  agents  or  servants, 
are,  as  respects  these  animals,  in  no  way  responsi  ble 
either  for  their  escape  from  the  steamer  or  for 
accidents,  disease,  or  mortality,  and  that  under 
no  circumstances  shall  they  be  held  liable  for 
more  than  ol.  for  each  of  the  animals."  The 
ship  had  on  her  previous  voyage  carried  cattle 
suffering  from  foot  and  mouth  disease.  S6me  of 
the  cattle  shipped  under  the  bill  of  lading  were 
during  the  voyage  infected  with  that  disease, 
owing  to  the  negligence  of  the  defendants' 
servants  in  not  cleansing  and  disinfecting  the 
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ship  before  receiving  the  plaintiffs  cattle  on 
board  and  signing  the  bill  of  lading,  and  the 
plaintiff  in  consequence  suffered  damage  amount- 
ing  to  more  than  5Z.  for  each  of  the  said  cattle  : 
— Held,  that  the  provision  in  the  bill  of  lading 
limiting  liability  to  ol,  for  each  of  the  cattle  did 
not  apply  to  damage  occasioned  by  the  defen- 
dants not  providing  a  ship  reasonably  fit  for  the 
purposes  of  the  carriiige  of  the  cattle  which  they 
had  contracted  to  carry.  Tattermll  v.  National 
SteamMp  Co.  53  L.  J.,  Q.  B.  332  ;  12  Q.  B.  D. 
297  ;  60  L.  T.  2»9  ;  32  W.  B.  566  ;  5  Asp.  M.  C. 
206. 

Speeial  Appliances  neoetsary — Ship  of  Poov- 
liar  Oonstrnotioii — Stowage.]— The  warranty  of 
seaworthiness  in  a  bill  of  lading  is  a  warranty 
that  the  ship  is  seaworthy  at  the  time  and  reason- 
ably likely  to  continue  so  during  the  voyage.  If 
special  appliances  are  necessary  for  the  preserva- 
tion of  the  cargo  by  reason  of  the  ship's  peculiar 
construction,  the  shipowner  is  liable  to  provide 
them.  The  Marathm,  40  L.  T.  163  ;  4  Asp. 
M.  C.  75« 

Implied  Warranty  that  Ship  is  lit  to  carry 
Gurgo— Breakdown  ofBefirigeratinglCaoliinery.] 

— Exceptions  in  a  bill  of  laiding  that  a  steamer 
shall  not  be  accountable  for  a  breakdown  of 
machinery,  nor  for  accidents  to  or  defects  in 
machinery,  nor  for  neglect  of  engineers,  do  not 
abrogate  the  implied  warranty  that  the  vessel  is 
fit  to  carry  the  particular  cargo  in  accordance 
with  the  contract  contained  in  the  bill  of  lading. 
Such  exceptions  apply  only  to  matters  which 
may  occur  during  the  voyage,  and  not  to  the 
fitness  of  the  vessel  at  the  time  when  the  goods 
were  shipped.  Under  such  a  bill  of  lading  the 
owners  of  a  cargo  of  frozen  meat  are  entitled  to 
claim  that  there  shall  be  refrigerating  machinery 
on  board  the  ship  fit  to  preserve  the  cargo  during 
the  voyage.  Mavri  King  v.  Hughes,  65  L.  J., 
Q.  B.  168 ;  [1896]  2  Q.  B.  660  :  14  R.  646  ;  73 
L.  T.  141  ;  44  W.  R.  2  ;  8  Asp.  M.  C.  65— C.  A. 

Charterparty  —  Warranty  of  Seaworthiness 
in.] — See  ante,  XI.  Chabtebparty. 


b.  Liability  to  Oeneral  Averafire. 

Ii^nry  to  Goods  by  Water  employed  to  extin- 
guish Fire.] — When  a  bill  of  lading  contained 
an  exception  of  "  fire  on  board,"  and  the  goods 
carried  under  it  were  injured  in  consequence  of 
the  water  used  to  extinguish  a  fire  occurring 
during  the  voyage: — Held,  that  the  exception 
did  not  exempt  the  shipowners  from  liability  to 
contribution  in  general  average  towards  the  loss 
sustained  by  the  owner  of  the  goods  so  injured. 
Nor  were  they  exempted  by  virtue  of  the  Mer- 
chant Shipping  Act,  1854,  s.  503.  Schniidt  v. 
Royal  Mail  Steanish/p  Co.,  45  L.  J.,  Q.  B.  646  ;  4 
Asp.  M.  C.  217,  n. 

The  exception  in  the  bill  of  lading  and  the 
above  section  of  the  act  had  reference  only  to  the 
obligation  on  the  contract  to  deliver  the  goods, 
and  did  not  take  away  the  ordinary  liability  of 
the  shiiwwner  to  contribute  in  general  average, 
as  owner,  when  a  fire  had  occurre<l  and  a  sacrifice 
had  been  properly  made  to  save  the  whole  adven- 
ture,   lb. 

A  bill  of  lading,  by  which  the  shipowner  un- 
dertook to  deliver  the  goods  at  a  port  to  a 
railway  company,  to  be  by  them  carried  inland 


and  delivered  to  the  consignees,  contained  an 
exception,  ^*  that  the  shipowner  or  railway  com- 
pany are  not  to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  covered  by 
insurance,  or  for  any  claim,  notice  of  which  is 
not  given  before  the  removal  of  the  goods.**  On 
the  voyage  a  fire  broke  out,  and  the  cargo  was 
damaged  by  the  admission  of  water  to  extinguish 
the  fire.  The  ship  put  back,  and  the  shipowners 
delivered  the  cai^^  up,  without  taking  security 
from  any  of  the  cargo  owners,  or  taking  any 
step  for  procuring  an  adjustment  of  general 
average : — Held,  following  Schmidt  v.  Boyal 
Mail  Steamehip  Co.  (45  L.  J.,  Q.  B.  646),  that 
the  shipowners  were  not  exempted  from  contri- 
bution to  general  average  by  the  clauses  in  the 
bill  of  lading.  Crookee  v.  Allan^  49  L.  J.,  Q.  B. 
201  ;  6  Q.  B.  D.  38  ;  41  L.  T.  800  j  28  W.  R.  304  ; 
4  Asp.  M.  C.  216. 

If  a  shipowner  wishes  to  introduce  into  his 
bill  of  lading  so  novel  a  clause  as  one  exempting 
him  from  general  average  contribution,  he  ought 
not  only  to  make  it  clear  in  words,  but  also  to 
make  it  conspicuous  by  inserting  it  in  such  type 
and  in  such  a  part  of  the  document  as  that  a 
person  of  ordinary  capacity  and  care  could  not 
fail  to  see  it.  Ih, — Per  Lush,  J.  (5  Q.  B.  D.)  at 
p.  40. 

o.  Statutory  I<lniitation« 

Bobbery.] — The  owner  of  a  ship  was  not  liable 
beyond  the  value  of  the  ship  and  freight,  under 
7  Geo.  2.  c.  15,  s.  1,  in  case  of  a  robbery,  in  which 
one  of  the  mariners  was  concerned,  by  giving- 
intelligence  and  afterwards  sharing  the  spoiL 
Suttiyn,  V.  Mitchell,  1  Term  Rep.  18.  See  26  Geo.  3 , 
c.  86,  s.  1,  and  17  &  18  Vict.  c.  104,  s.  503. 

Fire.]— The  26  Geo.  3,  c.  86,  s.  2,  did  not  apply 
to  goods  on  board  a  lighter  employed  in  carrying 
go(xls  from  the  shore  to  be  loaded  on  board  ship. 
Morewond  v.  Pollok,  1  El.  &  Bl.  743 ;  1  C.  L.  R. 
78  ;  22  L.  J.,  Q.  B.  260 ;  17  Jur.  881  ;  1  W.  R.  804. 

A  gabbert  (Anglic^,  a  lighter)  was  not  a  ship, 
or  vessel,  within  26  Geo.  3,  o.  86,  s.  2,  and  if 
goods  on  freight  were  shipped  on  board  such 
vessel,  and  destroyed  by  fire  accidentally  or 
through  the  negligence  of  the  master,  the  owners, 
were  not  protected  by  that  statute,  but  were  re- 
sponsible as  at  common  law.  Hunter  v.  M  (roion,. 
1  Bligh,  673  ;  20  R.  R.  198. 

Beolaration  of  Value.] — ^A  bill  of  lading.  de> 
scribing  goods  as  "  one  box,  containing  about 
248  ounces  of  gold  dust,*'  is  not  a  declaration  of 
the  ''true  nature  and  value  of  such  articles,"" 
within  the  Merchant  Shipping  Act,  1854,  s.  50.3, 
Williavis  V.  African  Steamship  Co.,  1  H.  &  N. 
300  ;  26  L.  J.,  Ex.  69  ;  2  Jur.  (N.8.)  693. 

On  a  shipment  of  a  cargo  from  Valparaiso  to 
England,  a  bill  of  lading  described  the  property 
as  **  1,338  hard  dollars,*'  which  was  a  coin  current 
at  Valparaiso  at  the  time  : — Held,  that  this  was- 
a  sufiicient  compliance  with  26  Geo.  3,  c.  86,  s.  3, 
it  being  the  current  coin  of  the  place  where  the 
shipment  was  made.  Gihbs  v.  Potter,  10  M.  &  W. 
70  ;  11  L.  J.,  Ex.  376  ;  6  Jur.  586.  And  see  11  k 
18  Vict.  c.  104,  s.  603. 

See  also  XX.  Collision,  Limitation  of 
Liability. 

d.  Perils  of  the  Sea. 

Colliaion.1 — Collision  is  a  peril  of  the  sea^ 
semble.  Martin  v.  Crokett,  14  East,  465 ;  13. 
R.  R.  281. 
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Colliiion  eansed  by  Kagligenoe.] — ^An  excep- 
tion of  "  accidents  or  damage  of  the  seas,  riyers, 
and  steam  navigation  of  whatever  nature  or  kind 
soever,"  does  not  exempt  a  .shipowner  from 
responsibility  for  loss  of  goods  by  reason  of  a 
collision  caused  by  the  gross  negligence  of  the 
master  or  crew.  Lloyd  v.  General  Iron  Screw 
Collier  Co.,  3  H.  &  C.  284  ;  33  L.  j'.,  Ex.  269 ; 
10  Jur.  (N.8.)  661  ;  10  L.  T.  586  ;  12  W.  R. 
882. 

A  collision  between  two  vessels  brought  about 
by  the  negligence  of  either  of  them,  without  the 
waves  or  wind  or  difficulty  of  navigation  con- 
tributing to  the  accident,  is  not  "peril  of  the 
sea"  within  the  term  of  that  exception  in  a  bill 
of  lading.  Woodley  v.  Mielull,  52  L.  J.,  Q.  B. 
325 ;  11  Q.  B.  D.  47  ;  48  L.  T.  699  ;  31  W.  R. 
651  ;  5  Asp.  M.  C.  71— C.  A. 

Goods  were  shipped  on  board  a  vessel,  which 
was  called  the  *'  Black  Prince,"  under  a  bill  of 
lading  which  contained  an  exception  of  barratry 
of  the  master  and  mariners,  and  accidents  or 
damage  of  the  seas.  In  the  course  of  the  voyage 
the  '*  Black  Prince,"  meeting  a  vessel  called  the 
*'  Araxes  "  under  circumstances  which  rendered  it 
the  duty  of  the  "  Black  Prince  "  to  port  her  helm, 
neglected  to  do  so,  and  the  result  was  that  the 
*'*'  Black  Prince,"  with  the  goods  on  board,  was  run 
down  and  totally  lost : — Held,  that  the  conduct 
of  the  master,  though  a  wilful  default  by  the 
Merchant  Shipping  Act,  1854,  s.  299,  did  not 
amount  to  barratry,  nor  was  the  loss  a  loss  by 
accidents  or  damage  of  the  seas  within  the 
exception.  Grill  v.  General  Iron  Screw  Collier 
Co,,  35  L.  J.,  C.  P.  321  ;  L.  R.  1  C.  P.  600 ;  12 
Jur.  (N.8.)  727  ;  14  W.  R.  893.  Affirmed,  37 
L.  J.,  C.  P.  205  ;  L.  R.  3  C.  P.  476  ;  18  L.  T. 
485  ;  16  W.  R.  796— Ex.  Ch. 


QnMtioB  fdr  Jury.]— The  jndge  left  it 


to  the  jury  to  say  whether  the  collision  was 
caused  by  the  negligence  of  the  crew,  and 
whether  there  was  any  want  of  ordinary  care 
on  the  part  of  the  "  Araxes "  by  the  exercise  of 
which  the  collision  might  have  been  avoided  : — 
Hel<l,  a  proper  direction,  and  that  he  was  not 
bound  to  leave  it  to  them  to  say  whether  the 
persons  in  charge  of  the  *' Araxes  "  might  not  have 
mitigated  the  calamity  by  stopping  or  backing 
when  they  found  a  collision  inevitable.    Ih, 


Where  no  Fanlt  of  either  Ship.] — Goods 


were  laden  on  board  a  ship,  the  bill  of  lading 
containing  an  exception  of  the  perils  of  the 
sea :  the  ship  ran  foul  of  another  ship  without 
any  fault  in  the  master  of  either : — Held,  to  be 
an  injury  by  the  perils  of  the  sea  within  the 
exception.  Bvller  v.  FUher,  Peake's  Add.  Cas. 
183  ;  4  R.  R.  902. 

Foundering  caused  by  collision  with  another 
Tessel  is  within  the  exception  **  dangers  and 
accidents  of  the  sea "  in  a  bill  of  lading ;  and 
excuses  the  shipowner  for  non-delivery  of  the 
goods  if  it  occurs  without  fanlt  in  the  carrying 
ship.  Woodley  v.  Michell  (11  Q.  B.  D.  47) 
overruled.  Wilwn  v.  Tite  Xantho,  66  L.  J., 
Adm.  116  ;  12  App.  Cas.  603 ;  57  L.  T.  701  ;  36 
W.  R.  353  ;  6  Asp.  M.  C.  207— H.  L.  (E.) 

Carrying  away  of  Taekle — ^Amount  of  Care 
BOCMMury — Difcharging.] — A  vessel  laden  with 
goods  arrived  in  the  port  of  London,  and  was 
taken  into  the  Commercial  Dock  to  discharge  her 
cargo.  For  this  purpose  she  was  fastened  by 
tackle,  on  the  one  side  to  a  loaded  lighter  lying 


outside  her,  and  on  the  other  to  a  barge  lying 
between  her  and  the  wharf.  The  crew  was 
discharged,  except  the  mate,  and  lumpers  were 
being  employed  in  unloading  her,  when  the 
tackle  broke  whereby  she  was  fastened  to  the 
lighter,  and  in  consequence  she  canted  over, 
water  got  in  through  her  ports,  and  the  goods 
still  on  board  were  damaged: — Held,  that  this 
was  a  loss  within  the  exception  in  the  bill  of 
lading  of  "  all  and  every  the  dangers  and  acci- 
dents of  the  seas  and  navigation."  Laurie  v. 
Dovglat,  15  M.  &  W.  746. 

Held,  also  in  an  action  by  the  freighters 
against  the  shipowners  to  recover  damages  for 
this  loss),  that  the  jury  was  properly  directed, 
that  the  owners  were  only  bound  to  take  the 
same  care  of  the  goods  as  a  person  would  of  his 
own  goods,  that  is,  an  ordinary  and  a  reasonable 
care.    lb. 

Barratry  of  Crew.] — ^A  8hiix)wner  carrying 
goods  under  a  bill  of  lading,  by  which  he  con- 
tracts to  deliver  in  good  order  and  condition, 
certain  perils  except^,  is  bound  to  deliver  in 
that  condition,  unless  prevented  by  those  perils, 
and  is  responsible  for  any  damage  to  goods 
occasioned  otherwise  than  by  those  perils.  The 
CkoMoa,  44  L.  J.,  Adm.  17  ;  L.  R.  4  A.  &  E.  446  ; 
32  L.  T.  838  ;  2  Asp.  M.  C.  600. 

Injury  to  cargo  damaged  by  sea  water  during 
a  voyage,  in  consequence  of  the  barratrous  act  of 
the  crew  in  boring  holes  through  the  sides  of  the 
ship  for  the  purpose  of  scuttling  her,  is  not  a  loss 
by  perils  of  the  seas,  within  the  meaning  of  the 
exception  in  a  bill  of  lading,  such  as  will  exempt 
the  shipowner  from  his  liability  for  the  damage 
under  his  contract  to  deliver  in  good  order  and 
condition.    Ih, 

Even  if  such  a  loss  would  come  within  the 
meaning  of  the  words,  '*  perils  of  the  seas,"  in  a 
policy  of  insurance,  it  is  not  included  in  those 
words  as  used  in  a  bill  of  lading.    Ih, 

Stowage— Due  Vontilatioii.] — A  cause  of  dam- 
age to  cargo,  instituted  under  24  Vict.  c.  10,  s.  6, 
by  the  consignees,  who  were  also  assignees  of 
the  bills  of  lading  to  recover  damages  on  account 
of  breaches  of  contract  and  duty  with  respect  to 
certain  parcels  of  oilcake,  which  in  the  bills  of 
lading  were  agreed  to  be  delivered  in  the  like 
good  order  and  condition  as  when  shipped,  the 
dangers  of  the  seas  only  excepted.  The  oilcake, 
when  delivered,  ^'as  in  a  greatly  damaged  and 
deteriorated  condition,  occasioned  by  the  packing 
and  stowage  : — Held,  that  as  the  proximate  cause 
of  danger  arose  from  the  nature  and  collocation 
of  the  cargo,  consisting  of  animal,  vegetable,  and 
to  some  extent  putrescible  matter,  and  the  want 
of  due  ventilation,  it  was  not  brought  within  the 
legal  exception  of  "  dangers  of  the  seas."  The 
Freedom,  L.  R.  3  P.  C.  694  ;  24  L.  T.  462  ;  1 
Asp.  M.  C.  136— P.  C. 

Held,  also,  that  it  was  enough  for  the  con- 
signees to  have  established  that  the  shipowners 
had  not  performed  their  contract,  since  they  had 
failed  to  produce  sufficient  evidence  of  due  pro- 
vision for  ventilation  of  the  ship's  hold,  so  as  to 
throw  the  onus  on  the  consignees  of  proving  that 
the  damage  might  have  been  prevented  by 
reasonable  care  and  skill  on  the  part  of  the 
shipowners.    lb. 

Inrafldent  Fastening  of  Port.]  —  A  ship 
saile<l  from  America  for  Scotland  with  a  cargo 
of  wheat,  and  in  the  bill  of  lading  perils  of  the 
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sea,  however  caused,  were  excepted.  During 
the  voyage  the  wheat  was  damaged  by  sea  water. 
In  an  action  by  the  indorsees  of  the  bill  of  lading 
against  the  owners,  the  jury  found  that  the  water 
obtained  access  to  the  cargo  in  consequence  of 
one  of  the  ports  being  insufficiently  fastened, 
and  on  this  finding  the  court  of  session  entered 
a  verdict  for  the  shipowners,  on  the  ground 
that  the  loss  was  covered  by  the  exception  in. 
the  bill  of  lading : — Held,  that,  as  in  order  to 
.  bring  the  loss  within  the  exception  it  must  be 
found  that  the  ship  sailed  from  the  port  in  a 
seaworthy  state,  and  the  juir  had  not  done  so,  a 
new  trial  must  be  had.  Steel  v.  State  Line 
Steamship  Co.,  3  App.  Cas.  72 ;  37  L.  T.  333 ; 
3  Asp.  M.  C.  516. 

Lofs  by  Perils  during  BeTiation.] — The  plain- 
tiffs having  purchased  goods  to  be  shipped  from 
a  foreign  port  on  the  terms  that  payment  of 
the  price  was  to  be  made  in  exchange  for 
shipping  documents,  the  bill  of  lading  signed 
upon  the  shipment  of  the  goods  was,  upon 
payment  of  tne  price,  indors^  to  them.  The 
bill  of  lading,  which  contained  the  usual  excep- 
tion of  sea  perils,  stated  that  the  goods  were 
shipped  for  delivery  at  Dunkirk  on  board  a 
ve^el  lying  at.Fiume  and  bound,  for  Dunkirk, 
with  liberty  to  call  at  any  ports  in  any  order. 
The  ship,  instead  of  proceeding  direct  for 
Dunkirk,  sailed  for  Glasgow,  and  was  lost,  with 
her  cargo,  off  the  mouth  of  the  Clyde,  by  perils 
of  the  sea.  In  an  action  brought  by  the  plaintiffs 
against  the  shipowners  for  non-delivery  of  the 
goods,  evidence  was  given  to  show  that  the 
shippers  of  the  goods,  at  the  time  when  the  bill 
of  lading  was  given,  knew  that  the  vessel  was 
intended  to  proceed  vift  Glasgow : — Held,  that 
such  evidence  was  not  admissible  to  vary  the 
terms  of  the  bill  of  lading,  which  imported  a 
voyage  direct  from  Fiume  to  Dunkirk,  subject 
to  the  liberty  to  call  at  any  ports  of  call  sub- 
stantially within  the  course  of  such  voyage ; 
•that  Glasgow,  being  altogether  out  of  the  course 
of  such  voyage,  was  not  such  a  port;  and  that 
the  vessel  was  therefore  lost  while  deviating 
from  the  voyage  contracted  for,  and  the  exceptecl 
perils  clause  did  not  exonerate  the  defendants 
from  liability  in  respect  of  non-delivery  of  the 
goods.  Leduc  v.  Ward,  57  L.  J.,  Q.  B.  379 ; 
20  Q.  B.  D.  476 ;  58  L.  T.  908 ;  36  W.  R.  537  ; 
6  Asp.  M.  C.  290— C.  A. 

Piracy.] — Piracy  is  a  peril  of  the  sea  within 
the  meaning  of  those  words  in  a  bill  of  lading. 
Bartwn  v.  WoW/ord,  Comb.  66.  Pichering  v. 
Barclay,  2  RoU.  Abr.  248. 

Danger  of  War — Foreign  Contract.] — The 
master  of  a  North  German  vessel,  under  a  North 
German  charterpariy,  gave  a  bill  of  lading  for 
goods  shipped  on  board  his  vessel,  in  South 
America,  as  part  of  a  general  cargo  to  be  delivereci 
in  North  Germany  to  English  consignees.  The 
English  language,  money  and  weight  were  used 
in  the  bill  of  lading,  which  contained  the  pro- 
viso, "the  dangers  of  the  sea  only  excepted." 
The  master  of  the  vessel,  on  her  arrival  at  Fal- 
mouth, refused  to  proceed  on  account  of  the  out- 
break of  war  between  France  and  Germany  : — 
Held,  that,  whether  the  contract  was  govemetl 
by  English,  general  maritime,  or  North  German 
law,  the  master  was  bound  to  proceed,  as  the  bill 
of  lading  was  precise  in  its  terms,  and  contem- 
plating the  happening  of  certain  events,  exempted 


him  in  only  one  event,   7%^  Patria,  41  L.  J.,  Adm. 
23  ;  L.  R.  3  A.  &  E.  436  ;  24  L.  T.  849. 

Conilsoation.] — To  an  action  by  a  shipper  of 
goods  under  a  bill  of  lading  for  carrying  goods 
to  be  shipped  on  board  a  ship  lying  at  Gibraltar, 
and  bound  for  London,  calling  at  Cadiz,  from 
Gibraltar  to  London,  "  the  act  of  God,  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation,  of  what  nature  and  kind 
soever  excepted,"  a  plea,  that  the  ship,  in  the 
course  of  her  voyage  to  London,  called  at  Cadiz, 
and  that  the  goods  were  within  the  jurisdiction 
of  the  officers  of  customs  of  Cadiz,  and  within 
the  jurisdiction  of  a  court  held  at  Cadiz,  and  that 
the  goods  were,  by  the  authorities  having  juris- 
diction in  that  behalf,  and  according  to  the  law 
of  Spain,  lawfully  taken  out  of  the  ship  and 
detained,  without  the  defoult  of  the  shipowner, 
on  a  charge  which  was  duly  preferred  in  the 
court;  and,  by  a  decree  of  the  court,  made 
according  to  the  law  of  Spain,  were  confiscated : 
— Held,  that  the  loss  was  not  within  any  of  the 
exceptions  in  the  bill  of  lading,  but  was  occa- 
sioned by  inevitable  necessity,  against  which  the 
shipowner  ought  to  have  provided  by  his  con- 
tract ;  and  that  the  plea  afforded  no  answer, 
inasmuch  as  it  did  not  allege  any  wrongful  act 
or  default  by  the  shipper,  or  knowledge  by  him 
that  the  goods  were  contraband  at  Cadiz,  nor 
that  they  were  taken  to  Cadiz  by  his  desire. 
Spenee  v.  CJuidwick,  10  Q.  B.  617 ;  16  L.  J.,  Q.  B. 
313  ;  11  Jur.  872. 

Bisk  of  Boats.] — Goods  were  shipped  in  Lon- 
don, to  be  conveyed  to  Jamaica.  The  goods 
were  then  sent  on  shore,  according  to  the  custom 
of  the  West  India  trade,  in  a  shallop  belonging 
to  the  ship,  and  lost  by  perils  of  the  sea.  The 
clause  of  exception  in  the  bill  of  lading  was  in 
the  following  terms :  "  The  act  of  God,  and  all 
and  every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigations,  of  whatever  nature 
and  kind  soever,  save  risk  of  boats,  so  far  as  ships 
are  liable  thereto,  excepted"  : — Held,  that,  the 
shipowner  was  not  liable  for  such  loss  under  the 
bill  of  lading  as  the  saving  clause  only  extended 
to  the  same  risk  as  if  the  goods  had  been  on 
board  the  ship.  Johnstan  v.  Benson,  4  Moore, 
90  ;  1  Br.  &  B.  454. 

Detention  by  Bottomry  8nit.]  —  The  non- 
delivery of  goods  occasioned  by  a  suit  instituted 
in  the  admiralty  court  on  a  bottomry  bond,  was 
not  an  exception,  within  the  meaning  of  *'  perils 
of  the  seas,"  in  the  bill  of  lading.  Benson  v.  Dunr 
can,  3  Ex.  644  ;  18  L.  J.,  Ex.  169  ;  14  Jur.  218. 

Burden  of  Proof  of  Loss  by.1 — Action  for  non- 
delivery of  goods  shipped  under  bill  of  lading ; 
the  buiden  of  proof  of  loss  by  perils  of  the  sea  is 
on  the  defendant.  Bechford  v.  Clerke,  1  Keb. 
830.    See  also  Tlie  XantJto,  post,  col.  55.3. 

Timber  Cargo — Loss  by  Perils  of  Sea  whilst 
alongside.] — See  Pyman  v.  Bnrt,  ante,  col.  275. 

**  Accidents  of  the  Seas '' — Damage  caused  by 
Heating — ^Ventilators  closed.  ] — ^A  cargo  of  maize 
and  oats  shipped  on  the  defendants'  steamship 
was  damaged  by  heat,  proceeding  from  the  bulk* 
heads  enclosing  the  engine  and  boiler  space^ 
which  was  unable  to  escape  owing  to  the  neces- 
sary closing  of  the  ventilators  for  a  period  of 
seven  days  during  a  storm  of  exceptional  severity 
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and  duration : — Held,  that  the  loss  was  occa- 
sioned bj  **  accidents  of  the  seas."'  The  Thruns- 
eoe,  66  L.  J.,  Adm.  172 ;  [1897]  P.  301 ;  77  L.  T. 
407. 

Parili  eansed  by  Kegligmoe  of  Crew.]— iS^ 
infra,  e,  NEGLiaENCE  OB  Fault  of  Master 
AJTD  Cbbw. 

Cliartorparty— Exception  of  Perili  of  Sea,  in.] 
— See  XI.  Celabtbbpabty. 


e.  JXegligtmoe  or  Fanlt  of  ICaater  and  Grew. 

Generally.]— ¥rhen  a  bill  of  lading  exempted 
a  shipowner  from  liability  for  the  negligence  of 
his  master  and  crew,  and  a  suit  was  instituted 
for  damages  to  the  cargo  sustained  in  conse- 
qaence  of  their  negligence: — Held,  that  the 
shipowner  was  not  liable  for  the  damage.  The 
Duero,  38  L.  J.,  Adm.  69  ;  L.  R.  2  A.  &  E.  393  ; 
22  L.  T.  37. 

Collision  between  two  Ships  belonging  to 
same  Owner.]  —  The  plaintiffs  shipped  goods 
on  board  the  defendants'  vessel,  the  "  Crown 
Prince,'*  under  a  bill  of  lading,  which  contained 
exceptions  of,  among  other  things,  "collision,'* 
and  "  accidents,  loss,  or  damage  from  any  act, 
neglect,  or  default  whatsoever  of  the  pilots, 
master,  or  mariners,  or  other  servants  of  the 
company  in  navigating  the  ship."  In  the  course 
of  the  voyage  the  "  Crown  Prince  '*  came  into 
collision  with  another  vessel  of  the  defendants, 
the  "Atjeh."  The  plaintifb'  goods  were  in 
consequence  lost.  The  collision  was  due  to 
negligence,  for  which  the  "  Atjeh "  was  mainly 
in  fault ;  but  tbe  "  Crown  Prince"  also  was  in 
some  degree  to  blame : — Held,  that  the  defen- 
fendants  had  not  committed  a  breach  of  the 
contract  created  by  the  bill  of  lading,  and  that 
no  action  could  be  maintained  against  them  on 
the  ground  of  failure  to  perform  the  undertaking 
therein  contained  to  carry  the  goods  safely  upon 
the  voyage.  Per  Brett,  L.J. :  No  stipulation 
on  the  part  of  the  defendants  could  be  implied 
as  to  the  conduct  of  those  on  board  the  "  Atjeh," 
and  although  the  negligence  of  the  "Atjeh" 
was  not  within  the  exceptions,  nevertheless  it 
was  not  within  the  contract  created  by  the  bill 
of  lading.  Per  Baggallay  and  Lindley,  L.JJ. : 
The  exception  "collision,"  although  it  did  not 
cover  the  negligence  of  the  "  Crown  Prince," 
covered  the  negligence  of  the  "  Atjeh,"  and  the 
defendants  were  expressly  relieved  from  liability 
for  the  negligence  of  the  "  Crown  Prince "  by 
the  other  exceptions  in  the  bill  of  lading. 
Chartered  Mercantile  Bank  of  India  v.  Nether- 
lands India  Steam  Navigation.  Co,^  52  L.  J., 
Q,  B.  220 ;  10  Q.  B.  D.  621  ;  48  L.  T.  646 ;  31 
W.  R.  445  ;  6  Asp.  M.  C.  65  ;  47  J.  P.  260— 
C.  A. 

Held,  further,  that  the  defendants  were  liable 
in  tort  for  the  negligence  of  those  engaged  in 
navigating  the  "Atjeh,"  but  that  the  amount 
payable  by  the  defendants  must  be  limited  to 
one-half  of  the  loss  sustained  by  the  plaintiff, 
pursuant  to  the  supreme  court  of  judicature 
Act,  1873,  s.  25,  sub-s.  9.    Ih, 


Damage  by  Seawater  through  Unotsed  Pipe 
— Seaworthiness.! — A  cargo  was  shipped  on  a 
vessel  under  a  bill  of  lading  which  contained  an 
exemption  from  liability  in  respect  of  defaults 
of  master  and  crew  in  the  navigation  in  the 


ordinary  course  of  the  voyage.  The  pipe  of  a 
water  cloeet  which  had  been  left  uncased  at 
the  sailing  of  the  vessel  was  broken  during  the 
voyage  by  the  pressure  on  it  of  the  cargo  ;  sea 
water  was  in  consequence  admitted,  to  the 
damage  of  the  cargo.  It  was  found  as  a  fact 
that  it  was  usual  to  case  such  a  pipe  before  a 
ship  was  loaded,  and  that  after  loading  the  pipe 
was  not  accessible  without  the  removal  of  some 
part  of  the  cargo  : — Held,  in  an  action  by  the 
indorsers  of  the  bill  of  lading  against  the  ship* 
owners  to  recover  damages  for  the  injury  to  the 
cargo  upon  the  above  foots,  that  the  ship  waa 
not  seaworthy  when  it  started  on  the  voyage, 
and  that  therefore  the  exception  in  the  bill  of 
lading  did  not  protect  the  shipowners  from 
liability.  Steel  v.  State  Line  Steamship  Co,  (a 
App.  Cas.  72),  foUowed.  GUroy  v.  Price,  [1893] 
A.  C.  56  ;  1  R.  76  ;  68  L.  T.  302  ;  7  Asp.,  M.  C. 
314— H.  L.  (Sc.) 

■ 

**  Xanagement "  of  the  Ship  —  Steyedore'e 
Kegligonee.] — A  bill  of  lading  exonerated  the 
shiiKtwners  from  liability  for  damage  to  the 
cargo  shipped  "  from  any  act,  neglect  or  default 
of  the  pilot,  master  or  mariners  in  the  naviga^ 
tion  or  management  of  the  ship."  The  goods 
were  damaged  by  the  negligence  of  the  stevedore 
in  stowing  the  cargo : — Held,  that  the  defen- 
dants were  liable,  as  a  stevedore  was  not  included 
in  the  clause,  and  improper  stowage  did  not  fall 
within  the  words,  "management  of  the  ship.*^ 
The  Ftxrro,  62  L.  J.,  Adm.  48  ;  [1893]  P.  38  ;  1  R. 
562  ;  68  L.  T.  418  ;  7  Asp.  M.  C.  309. 

Thieyes — Theft  by  Seryants  of  Shipowner!.} 

— The  list  of  exceptions  in  a  bill  of  lading  con- 
tained the  words  "  thieves  of  whatever  kind, 
whether  on  board  or  not,  or  by  land  or  sea  "  :— 
Held,  that  these  words  did  not  protect  the  ship- 
owner from  liability  for  thefts  committed  by 
persons  in  the  service  of  the  ship,  and,  therefore, 
that  he  was  responsible  for  a  theft  committed 
by  stevedore's  men  employed  to  store  the  cargo, 
the  stevedore,  though  appointed  by  the  charterer, 
being  paid  by  and  in  the  service  of  the  ship- 
owner. Steinman  v.  Angier  Line,  60  L.  J.,  Q.  B. 
425  ;  [1891]  1  Q.  B.  619  ;  64  L.T.  613  ;  .39  W.  R. 
392  ;  7  Asp.  M.  C.  46— C.  A,  And  see  canes 
infra,  col.  341 . 

Perils  of  Sea  oooasioned  by  Master's  Kegli- 
gence  —  Insnffioient  Dunnage.]  —  A  cargo  of 
grain,  shipped  on  board  the  **C.,"  was,  in  the 
course  of  the  voyage,  damaged  by  sea-water, 
which  entered  the  vessel's  hold  through  a  rivet- 
hole  at  the  foot  of  one  of  the  stanchions  sup- 
porting the  main  rail,  the  rivet  having  become 
loose  owing  to  the  working  of  the  ship  during 
bad  weather.  The  bill  of  lading  under  which 
the  cargo  was  shipped  contained  the  following 
exceptions  :  "  Perils  of  the  sea— collisions,  strand- 
ing, and  other  accidents  of  navigation  excepted, 
even  when  occasioned  by  the  negligence,  de- 
fault or  error  of  judgment  of  the  pilot,  master^ 
mariners,  or  other  servants  of  the  shipowners." 
After  discovering  the  leakage,  the  master  neg- 
lected to  take  proper  measures  to  prevent  its 
continuance  : — Held,  that  the  shipowners  were 
protected  by  the  exceptions  in  the  bill  of  lading 
from  liability  for  the  damage  consequent  on  the 
master's  neglect  to  take  proper  measures  to  stop 
the  leak.  The  Cressington,  60  L.  J.,  Adm.  25 ; 
[1891]  P.  152  ;  64  L.  T.  329  ;  7  Asp.  M.  C.  27. 
And  tee  cases  supra,  d.  Perils  of  the  Sea. 
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"Aooidenta  of  Navigation.''] —Whilst  the 
defendant's  steamship  was  lying  at  her  moorings 
loading  the  plaintiffs'  cargo  of  grain,  under 
charterparty  and  bill  of  lading  in  the  ordinary 
form,  the  circalating  pump  delivery  valve  in  the 
aide  of  the  ship  was  reasonably  and  properly 
opened  by  the  defendants'  engineer,  but  was 
negligently  and  improperly  left  open,  whereby  a 
quantity  of  sea  water  entered  the  ship  and 
damaged  the  plaintiff's  cargo.  To  pKivent  the 
Teasel  foundering  at  her  moorings,  where  the 
water  was  deep,  the  master  had  her  towed  into 
shallower  water,  where  she  settled  on  the  ground, 
and  the  water  was  subsequently  pmnped  out. 
For  the  loss  so  sustained  the  plaintiffs  sued  the 
defendants: — Held,  that  the  defendants  were 
not  liable,  as  the  negligence  clause  applied  to 
*' dangers  and  accidents  of  the  sea  or  other 
waters,"  as  well  as  to  *'  accidents  of  navigation," 
and  the  words  "  unless  stranded,  simk  or  burnt," 
constituted  a  condition  preventing  liability 
attaching  to  the  shipowner  for  the  damage 
occasioned  by  the  valve  being  improperly- open. 
Semble,  that  the  defendants  were  also  protected 
because  the  damage  resulting  from  the  incursion 
of  water  into  the  ship — caused  by  the  use  of  the 
.valve,  whilst  she  had  cargo  in  her,  though  she 
was  still  at  her  moorings  and  not  in  motion — 
was  an  "accident  of  navigation"  within  the 
meaning  of  the  exception  in  the  first  part  of  the 
clause  in  question.  The  Southgate^  [1893]  P. 
829. 

Aot,  Negleot  pr  Pefanlt  **  in  the.  Hayigation  " 
of  the  Ship.] — Goods  were  shipped  under  a 
charterparty,  in  which  one  of  the  excepted 
perils  was  "  any  act,  neglect  or  default  whatso- 
ever of  master  or  crew  in  the  navigation  of  the 
ship  and  in  the  ordinary  course  of  the  voyage." 
After  the  ship  had  arrived  at  the  docks  at  the 
port  of  discharge,  and  the  discharge  had  pro- 
ceeded for  some  days,  the  chief  engineer,  with 
a  view  of  stiffening  the  ship  so  as  to  allow  the 
discharge  to  be  continued,  negligently  opened 
the  F^ea-valve  for  the  purpose  of  filling  the 
balla«it  tanks.  The  ballast-fiUing  pipe  had  pre- 
viously been  disconnected  by  the  workmen  of 
contractors  employed  to  do  repairs  in  the  ship, 
and  in  consequence  the  sea  water,  instead  of 
passing  through  the  pipe  into  the  ballast  tanks, 
escaped  and  damaged  the  goods : — Held,  that  the 
damage  was  not  due  to  an  excepted  peril,  for  the 
negligence  of  the  chief  engineer  was  not  negli- 
gence "  in  the  navigation  "  of  the  ship.  Lavrie 
V.  Douglas  (ante,  col.  830),  considered.  TJie 
Accaniac,  59  L.  J.,  Adm.  91  ;  16  P.  D.  208  ; 
63  L.  T.  737 ;  39  W.  R.  133  ;  6  Asp.,  M.  C. 
579 — C.  A.  And  see  T?ic  Carron  Parity  supra, 
coL  278. 

Hegrlig«noe  in  Hayigating  Ship  *<or  other- 
wises—Damage from  Bain  or  Contaet  with 
other  Ooods.]  —  C!otton-8eed  cake  was  shipped 
and  carried  in  the  defendants'  ship  under  a 
bill  of  lading  of  which  the  plaintiffs  were 
indorsees.  I'he  exceptions  in  the  bill  of  lading 
were  "  the  act  of  God,"  &c.,  negligence  or 
default  of  pilot,  master  mariners,  engineers,  or 
other  persons  in  the  service  of  the  ship,  whether 
in  navigating  the  ship  "or  otherwise,"  and 
exempted  the  shipowner  from  loss  or  damage 
to  cargo  from  rain  and  from  contact  with  other 
goods.  The  plain ti&'  goods  were  loade<l  in  the 
hold  of  the  ship  at  the  port  of  G.  It  became 
necessary  to  complete  the  loading  outside  a  bar 


in  the.oater  roads,  and  the  ship,  with  the  cotton 
seed  cake  on  board,  proceeded  there  and 
anchored.  Cotton  bales  not  the  plaintiffs'  were 
then  brought  alongside  in  lighters  and  loaded, 
and  the  cotton  seed  cake  was  damaged  either  by 
rain  water  or  by  wet  bales  of  cotton  being 
placed  upon  it : — Held,  that  under  the  bill  of 
lading  tne  defendants,  the  shipowners,  were 
exempted  from  liability  for  damage  by  rain  or 
contact  with  other  goods,  after  the  goods  had 
been  shipped,  whether  the  ship  had  started  on 
her  voyage  or  not ;  and  that  the  words  "  whether 
in  navigating  the  ship  or  otherwise"  absolved 
the  defendants  from  liability  to  damage  whether 
in  negligently  navigating  the  ship,  or  in  n^U- 
gently  bringing  about  those  other  losses  or 
damages  frbm  which  they  had  exempted  them- 
selves in  the  bill  of  lading.  Xormun  v.  Bin- 
nington,  59  L.  J.,  Q.  B.  490  ;  25  Q.  B.  D.  475  ; 
63  L.  T.  108  ;  38  W.  R.  702 ;  6  Asp.  M.  C. 
528. 

Damage  by  Leaicage,  ftc.  —  Hegligenoe  — 
Yerdiet  of  Jnry.] — A  bill  of  lading  provided 
that  the  shipowner  should  not  be  liable  for 
damage  by  leakage,  lighterage,  corruption,  torn 
wrappers,  &c.  The  jury  found  that  the  cargo, 
sugar,  was  damaged  by  leakage,  but  there  was 
no  proof  of  the  cause  : — Held,  that  the  verdict 
was  a  verdict  in  favour  of  the  shipowner.  Moe9 
V.  Leith  and  Aberdeen  Shipping  Co.,  5  Ct.  of 
Sess.  Gas.  (3rd  ser.)  988. 

Barratry  of  Crew.]  —  See  T?ie  Cregningtan, 
supra,  col.  334.  Taylor  v.  Liverpool  and  Great 
Western  Steamship  Qt.^  infra,  col.  341. 

Negligent  Stowage.] — Bags  of  sugar  shipped 
by  the  plaintiffs  were  carried  in  the  defendants' 
steamship  from  H.  to  L.  at  an  agreed  freight. 
The  vessel  w^as  chartered  for  the  voyage  by  P.  & 
K.,  who  signed  the  bill  of  lading  as  agents.  It 
contained,  a  clause  that  the  owners  of  the  ship 
should  not  be  liable  for  the  default  of  the  pilot, 
master,  or  mariners  in  navigating  the  ship,  and  a 
further  clause  that  the  captain,  officers  and  crew 
in  the  transmission  of  the  goods  should  be  con- 
sidered the  servants  of  the  shipper,  owner,  or 
consignee.  The  sugar  was  negligently  stowed 
under  oxide  of  zinc  and  was  consequently  dam- 
aged. It  did  not  appear  how  the  sugar  came  to 
be  shipped,  nor  with  whom  the  plaintiffs  made 
the  contract  of  carriage  : — Held,  that  the  defen- 
dants were  liable  to  compensate  the  plaintifib 
for  the  damage  done  to  the  sugar  ;  for  either  the 
defendants  had  contracted  to  carry  the  sugar 
upon  the  terms  set  out  in  the  bill  of  lading, 
which  did  not  relieve  them  from  responsibility 
for  negligent  stowage  ;  or  if  they  had  not  con- 
tracted with  the  plaintiffs,  they  were  liable  for 
misfeasance,  that  is^  for  stowing  the  goods  in 
such  a  manner  as  to  come  into  contact  with  a 
mischievous  substance.  Hayn  v.  Culli/ord,  48 
L.  J.,  C.  P.  372  ;  4  C.  P.  D.  182  ;  40  L.  T. 
536  ;  27  W.  R.  541  ;  4  Asp.  M.  C.  128—0.  A. 

Vegligenoe  danee — Shipment  by  Wharfinger 
— Adoption  of  Gontraot  by  Goods  Owner.] — A. 

purchased  goods  from  B.  to  be  sent  from  London 
to  Dublin  by  sea.  B.  employed  C.,  a  wharfinger, 
to  ship  the  goods  on  the  defendant's  vessel.  C. 
shipped  the  goods  upon  the  terms  that  the  defen- 
dants were  not  to  be  liable  for  negligence  of 
officere  or  crew.  It  was  not  proved  that  B.  knew 
that  the  goods  were  shipped  upon  these  terms. 
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The  goods  were  lost  by  negligence  of  officers  and 
crew.  A.  had  paid  B.  for  the  goods,  not  knowing 
the  terms  of  shipment : — Held,  that  A.  could  not 
recover  against  the  defendants  for  loss  of  the 
goods  ;  the  condition  being  valid  and  knowledge 
of  B.  immaterial.  Alexander  v.  Jialeoli/uoHf 
If.  Rep.  2  C.  L.  621. 

Vogligenee  of  Carpenter — ^UnfeaworthineM.] 
— Owing  to  the  negligence  of  a  carpenter  em- 
ployed by  the  shipowners  to  see  that  a  ship  started 
on  her  voyage  in  a  seaworthy  condition,  the 
ship  started  on  her  voyage  in  an  unseaworthy 
condition,  and  her  cargo  was  damaged  in  conse- 
quence of  her  unseaworthiness.  The  bill  of  lading 
exempted  the  shipowners  from  liability  for 
damage  resulting  from  faults  or  errors  in  navi- 
gation, or  in  management  of  the  ship  provided 
due  diligence  had  been  exercised  by  her  owners 
to  make  her  seaworthy  : — Held,  that  the  owners 
were  liable  for  the  negligence  of  the  carpenter, 
and  that  it  was  no  answer  for  them  to  prove  that 
they  personally  had  not  been  guilty  of  negli- 
gence, and  in  selecting  him  had  used  due  dili- 
gence to  secure  a  fit  and  efficient  servant.  Dohell 
V.  S.  8.  Roisnwre  Co.,  64  L.  J.,  Q.  B.  777  ;  [1895] 
2  Q.  B.  408  ;  14  R.  558  ;  73  L.  T.  74  ;  44  W.  R. 
37  ;  8  Asp.  M.  C.  83— C.  A. 

Vagligenee  of  BteTodore.] — A  clause  in  a  bill 
of  lading  exempting  the  shipowner  from  liability 
"  for  any  consequences,  or  any  accident  of  navi- 
^tion,  or  for  any  act,  negligence,  default  or 
error  in  judgment  of  the  pilot,  master,  mariners 
or  other  servants  of  the  shipowners,  in  navi- 
^ting  the  ship  or  otherwise,"  covers  an  injury  to 
the  cargo  resulting  from  careless  stowage  bj  a 
stevedore  employed  by  the  shipowner.  Baertel- 
fnan,  V.  Bailty,  64  L.  J.,  Q.  B.  707  ;  [1895]  2  Q.  B. 
301  ;  14  R.  481  ;  72  L.  T.  677  ;  43  W.  R.  593  ;  8 
Asp.  M.  C.  4— C.  A. 

(tghip  Damage"  —  Eait  India  Company's 
Charter.] — Freighters  of  ships  under  charter- 
parties  with  the  East  India  Co.  : — Held,  not 
answerable  for  damage  or  loss  occasioned  by  the 
act  of  God.  "  Ship  damage "  in  those  charter- 
parties  meaning  damage  from  negligence,  in- 
sufficient or  bad  stowage.  Hotham  v.  EMt  India 
Co,  (1  DougL  272)  disapproved.  Ttiompton  v. 
Brown,  7  Taunt.  656. 

Burden  of  Proof— Bweatmg  of  Cargo — Hegli- 
^enoe.] — A  bill  of  lading  of  jute  excepted  *'  act 
of  Gocl,  perils  of  the  sea,  fire,  &c.,"  and  con- 
tinued—  "but  nothing  herein  contained  shall 
exempt  the  shipowner  from  liability  to  pay  for 
damage  to  cargo  occasioned  by  bad  stowage,  by 
improper  or  insufficient  dunnage  or  ventilation, 
or  by  -improper  opening  of  valves,  sluices  and 
ports,  or  by  causes  other  than  those  above 
excepted.**  .  .  .  "The  ship  to  be  liable  for 
.  .  .  sweat"  : — Held,  that  the  shipowner  was 
not  liable  for  damage  to  cargo  by  sweat,  unless  it 
was  proved  that  the  sweat  arose  from  fault  of  the 
ship.  Moee  v.  Leith  and  Aberdeen  Shipping  Co. 
(^supra)  followed.  Horeeley  v.  Baxter  Brother$y 
20  Ct.  of  Sess.  Cas.  (4th  ser.)  333. 

Loos  by  exeepted  Peril,  bat  prerentahle— 
Jlegllgenee.J — See  Laurie  v.  DougUu^  ante,  col. 
330. 

Xneorpontioiiof  Sartor  Aot — *'  Kanagement  '* 
«f  Ship.] — Daring  the  discharge  of  a  cargo  of 


oil-cake,  carried  under  a  bill  of  lading  which 
incorporated  the  provisions  of  the  Barter  Act, 
water  was  admitted  into  one  of  the  water-ballast 
tanks  of  the  vessel  in  order  to  stiffen  her,  but 
owing  to  straining  during  exceptionally  heavy 
weather  on  the  voyage,  a  sounding-pipe  com- 
municating with  the  tank  had  been  broken,  and 
the  water  forcing  its  way  up  the  sounding-pipe, 
escaped  into  the  hold,  and  damaged  the  cargo. 
The  fact  that  the  sounding-pipe  was  broken 
might  have  been  ascertained  by  means  of  the 
sounding-rod  before  the  water  was  admitted  to 
the  tank,  but  the  engineer  had  negligently  omitted 
to  use  the  sounding-rod  or  to  take  any  measures 
to  inform  himself  of  the  condition  of  the  sound- 
ing-pipe : — Held,  that  the  damage  was  caused  by 
negligence  in  the  *' management "  of  the  ship 
within  the  meaning  of  s.  3  of  the  Harter  Act, 
and  that  the  shipowner  was  not  liable.  The 
Glenochily  65  L.  J.,  Adm.  1  ;  [1896]  P.  10;  73 
L.  T.  416  ;  8  Asp.  M.  C.  219. 

Charterpartj — ^Kzeoptioii  of  Hegligenoe  in.] — 
See  ante,  XI.  Ghabtsbpabty. 

Hotioe— Limitatioii  of  Liability  by  ~  Negli- 
genee.] — See  Beans  v.  Soule^  ante,  ooL  74. 


t,  Other  Bxceptions. 

King's  Snemiea.] — A  bill  of  lading  for  goods 
shipped  in  a  Russian  port,  on  board  a  Mecklen- 
burgh  ship,  for  a  port  in  this  country,  contained 
an  exception  of  the  king's  enemies  : — Held,  that 
"  the  king's  .enemies "  meant,  or  at  all  events 
included,  the  enemies  of  the  sovereign  of  the  per- 
son who  made  the  bill  of  lading,  viz.,  the  Duke  of 
Mecklenburgh ;  and,  consequently,  that  the  excep- 
tion protected  the  captain  against  the  conse- 
quences of  a  hostile  seizure  by  the  Danes,  then  at 
war  with  Mecklenburgh.  Russell  v.  Niemann,  1 7 
0.  B.  (N.8.)  163  ;  34  L.  J.,  C.  P.  10  ;  10  L.  T.  786  ; 
13  W.  R.  93. 

By  a  bill  of  lading  the  goods  were  made 
deliverable  to  order  or  assigns,  "paying  freight 
for  the  goods,  and  all  other  conditions  as 
per  charterparty "  : — Held,  that  this  did  not 
incoriM)rate  an  exception  in  the  charterparty  as 
to  "acts  of  enemies"  and  "restraints  of  princes." 
Ih, 

Aeti  of  Prinees.] — The  acts  or  restraints  of 
princes  and  rulers  provided  against  in  a  bill  of 
lading  refer  to  the  forcible  interference  of  a  state 
or  the  government  of  a  country  taking  {Ktssession 
of  the  goods  manu  forti,  and  do  not  extend  to 
legal  proceedings  in  foreign  courts,  nor,  in  an 
action  founded  on  contract,  can  the  act  of  any 
court  of  law,  or  judicial  tribunal,  deciding  that 
the  shipowners  should  hold  possession  of  the 
goods  to  the  order  of  the  true  owner,  relieve 
them  from  performing  their  contract,  sach  act 
or  decision  not  having  been  expressly  excepted 
a^inst  in  the  bill  of  lading.  Flnlay  v.  Liver- 
pool and  Great  Western  Steamship  Co.,  23  L.  T. 
251. 

Contraband  of  War  —  Beaeonable  Fear  of 
Seisare— Cargo  diseharged  short  of  Deatiiia- 
tion— Jaatifleation.1 — The  exception — restraint 
of  princes — in  a  bill  of  lading  under  which  the 
owner  of  a  general  ship  contracts  to  carry  goods 
contraband  of  war,  entitles  him  upon  war  being 
declared  to  break  his  contract,  although  executed 
i  and  not  merely  executory,  and  discharge  the 
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goods  before  reaching  the  port  of  destination, 
without  any  direct  or  specific  act  of  interference 
by  sovereign  authority.  XobtVg  Explositet  Co. 
V.  Jenkint,m  L.  J.,  Q.  B.  638  ;  [18%]  2  Q.  B. 
326  ;  76  L.  T.  163  ;  8  Asp.  M.  C.  181. 

An  exception — that  in  case  of  blockade  or 
interdict  of  the  port  of  discharge,  or  if  the 
entering  of  or  discharging  in  the  port  be  con- 
sidered by  the  master  unsafe  by  reason  of  war 
disturbances,  he  may  land  the  goods  at  the 
nearest  safe  and  convenient  port  at  the  expense 
of  the  owners— operates  as  soon  as  the  captain, 
having  a  reasonable  and  well-grounded  fear  of 
seizure,  considers  the  limit  of  safety  has  been 
reached,  and  justifies  him  in  landing  goods  con- 
traband of  war  at  a  port  neither  near  nor 
convenient  to  the  port  of  destination.    Ih, 

Ooodf  eonfiscated  for  Breaeh  of  Spanish 
BoTenue  Laws.] — Where  the  exceptions  in  the 
bill  of  lading  were  "  the  act  of  God,  the  queen's 
enemies,  fire  and  dangers  of  the  seas,  rivers  and 
navigation  (save  risk  of  boats) "  the  shipowner 
was  held  liable  for  non-delivery  of  goods  shipped 
for  Spain  and  there  confiscated  for  breach  of 
Spanish  revenue  laws.  Spence  v.  Chadwlch^  10 
Q.  B.  617  ;  16  L.  J.,  Q.  B.  313. 

Bnst,  Leaka^,  or  Breakage.] — The  clause  in 
a  bill  of  lading  by  which  the  shipowner  is  "  not 
accountable  for  rust,  leakage  or  breakage,"  is 
limited  to  the  rust,  leakage  or  breakage  of  the 
goods  themselves,  and  does  not  protect  the  ship- 
owner from  liability  for  damage  done  to  other 
goods  in  consequence  of  such  rust,  leakage  or 
breakage.  Thrift  v.  Yimle,  46  L.  J.,  C.  P.  402  ; 
2  C.  P.  D.  432;  36  L.  T.  '114  ;  3  Asp.  M.  C. 
367. 

The  defendants  caused  to  be  shipped  on  board 
a  vessel  bales  of  palm-baskets  and  barrels  of  oil, 
under  a  bill  of  lading  containing  the  clause, 
"  Not  accountable  for  rust,  leakage  or  breakage." 
During  the  voyage  some  of  the  oil  escaped  from 
the  barrels,  and  damaged  the  palm-baskets : — 
Held,  that  the  clause  in  the  bill  of  lading 
exempting  the  plaintiff  from  responsibility  for 
leakage,  did  not  extend  to  damage  caused  by 
the  oil  which  had  escaped  from  the  barrels,  and 
that  the  plaintifE  was  liable  to  compensate  the 
defendants  for  the  injury  done  to  the  palm- 
baskets.    Ih, 

Where  Oross  Negligence.]  —  A  stipula- 
tion in  .a  bill  of  lading,  that  the  shipowner  is 
"not  to  be  accountable  for  leakage  or  break- 
age," does  not  exempt  him  from  responsibility  for 
a  loss  by  these  means,  ai'ising  from  the  gross 
negligence  of  himself  and  his  servants.  Phil- 
lip9  V.  Clark,  2  C:  B.  (N.8.)  156  ;  26  L.  J.,  C.  P. 
168  ;  3  Jur.  (N.S.)  467  ;  5  W.  R.  582.  S.  C,  5  Jur. 
(K.8.)  1081.    And  see  Craig  v.  Delargy,  coL  343, 

A  bill  of  lading  containing  the  following 
memorandum  :  "Weights,  measurement  and  con- 
tents unknown,  and  not  accountable  for  leakage,'' 
protects  the  shipowner  as  to  all  leakage,  whether 
ordinary  or  extraordinary,  except  that  caused  by 
negligence.  Ohrloff  v.  Briseall,  4  Moore,  P.  C. 
(N.s.)  70  ;  35  L.  J.,  P.  C.  63  ;  L.  R.  1  P.  C.  231  ; 
12  Jur.  (N.S.)  675  ;  14  L.  T.  873  ;  15  W.  H.  202. 
S.  C,  nom.  TJie  IleUne,  Br.  &  Lush.  429. 

A  bill  of  lading  of  forty -seven  casks  of  oil  con- 
tained a  memorandum  in  the  margin,  "  not 
accountable  for  leakage."  The  casks  of  oil  were, 
at  the  desire  of  the  charterers,  stowed  in  the  same 
hold  with  rags  and  wool  (being  part  of  the  cargo), 


whereby  the  casks  became  heated  and  leaked  -.-^ 
Held,  that  the  condition  that  the  shipowner  should 
not  be  aceountable  for  leakage  was  not  limited  to- 
the  quantity  of  leakage,  and  that  such  memoran- 
dum protected  the  shipowner  as  to  all  leakage, 
unless  caused  by  the  negligence  of  the  shipowner,, 
and  that  ignorance  that  casks  so  packed  would 
become  heated  and  leak  did  not  amount  to  negli- 
gence.   Ih, 

A  bill  of  lading  for  a  quantity  of  sugar  con- 
tained a  memorandum  in  the  margin  that  th& 
shipowner  was  "not  liable  for  leakage."  Thfe 
sugar,  in  consequence  of  improper  stowage,  waa 
damaged  during  the  voyage  by  the  drainage  from, 
other  sugar  stowed  above,  which  caused  it  to 
heat : — Held,  that  this  was  not  damage  by  leak- 
age within  the  meaning  of  the  memorandum. 
The  Nepater,  38  L.  J.,  Adm.  63  ;  L.  R.  2  A.  ac  E. 
375  ;  22  L.  T.  177  ;  18  W.  R.  49. 

Onus  of  Proof.] — Goods  were  shipped  on  board 
a  steamer  under  a  bill  of  lading  which  contained 
an  exception  from  liability  for  breakage,  leakage 
or  damage.  The  goods  were  found  at  the  end  of 
the  voyage  to  be  injured  by  oil.  It  was  proved 
that  there  was  no  oil  in  the  cargo,  but  that  there 
were  two  donkey  engines  on  deck,  near  the  place- 
where  the  goods  were  stowed,  in  lubricating 
which  oil  was  used  ;  there  was  no  direct  evidence 
ofhow  the  injury  to  the  goods  occurred  : — Held, 
that  the  exception  did  not  protect  the  shipownera 
from  liability  for  damage  accruing  through  the 
negligence  of  their  servants,  but  that  it  did  shift 
the  onus  of  proof,  and  that  it  ^^as  incumbent 
upon  the  shipper  to  prove  affirmatively  the 
negligence  of  the  shipowners'  servants.  Czech  v. 
General  Steam  Navigation  Co.,,  37  L.  J.,  C.  P.  3 ; 
L.  R.  3  C.  P.  14  ;  17  L.  T.  246 ;  16  W.  R.  130. 
And  see  The  yirrway,  infra. 

Held,  also  that  the  above  facts  were  evidence 
upon  which  a  jury  was  justified  in  finding  the 
existence  of  negligence.    Ih. 

In  an  action  upon  such  a  bill  of  lading  to 
recover  damages  for  loss  by  leakage  of  any^ 
kind,  the  burthen  of  proof  is  on  the  plaintiff  to 
show  that  the  leakage  was  caused  by  n^ligence. 
Th4;  Jltlciie,  Ohrloff  v.  BriscaXl,  supra. 

Damage  by  Bats.]— Under  a  bill  of  lading,, 
whereby  the  shipowner  undertakes  to  deliver 
goods  '•  in  good  order,  and  well  conditioned  (the 
act  of  God,  the  Queen's  enemies,  fire,  all  and 
every  other  dangers  and  accidents  of  the  seas,, 
rivers  and  navigation,  of  whatsoever  nature  or 
kind  soever  excepted),"  he  is  liable  for  damage 
done  to  the  goods  on  board  his  ship  by  rats, 
though  he  has  taken  every  precaution  against 
them.  Kay  v.  WheeU'r,  36  L.  J.,  C.  P.  180;' 
L.  R.  2  C,  P.  302  ;  16  L.  T.  66  ;  16  W.  R.  495 — 
Ex.  Ch.  S.  P.,  Laveroni  v.  Dmry,  8  Ex.  166  ; 
22  L.  J.,  Ex.  2  ;  16  Jur.  1024  ;  1  W.  R.  65. 

By  Stranding.] — In  an  action  upon  a  bill  of 
lading  against  the  shipowner  for  loss  of  part  of 
cargo  alleged  to  have  been  jettisoned  and  sold  in 
consequence  of  the  ship  stranding,  the  plaintiff 
is  not  entitled  to  recover,  unless  he  proves  affir- 
matively that  the  stranding  was  occasionedr 
by  the  negligent  navigation  of  the  ship.  TA/f 
Ktrrway,  Br.  &  Lush.  404  ;  3  Moore,  P.  C.  (N.8.> 
245  ;  13  W.  R.  1085. 

"Thieves."] — A  box  of  diamonds  was  shipped 
at  Liverpool,  on  board  a  ship  for  New  York, 
under  a  bill  of  lading  by  which  were  excepted^ 
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pirates,  robbers,  thieyes,  vennin,  barratry  of 
master  and  mariners  .  .  /'  The  box  was  stolen 
daring  the  voyage  or  on  the  ship's  arrival  in 
port,  before  the  time  for  delivery  ;  but  there  was 
no  evidence  to  show  whether  it  was  stolen  by  one 
of  the  crew  or  by  a  passenger,  or,  after  her 
arrival,  by  some  person  from  the  shore : — Held, 
first,  that  *'  thieves  "  mast  be  interpreted  as  in  a 
policy  of  insurance,  and  only  applied  to  thieves 
external  to  the  ship.  Taylor  v.  Lirerpool  and 
Great  Western  Steamship  Co.,  48  Ii.  J.,  Q.  B.  205  ; 
L.  K.  9  Q.  B.  546  ;  30  L.  T.  714  :  22  W.  R.  752  ; 
2  Asp.  M.  C.  275.  And  see  Steinman  v.  Angier 
Xtiney  supra,  col.  334. 

Held,  secondly  assuming  theft  by  one  of  the 
crew  to  be  barratry,  that  it  lay  on  the  shipowners 
to  bring  the  loss  within  one  of  the  exceptions,  by 
showing  by  whom  the  theft  had  been  committed  ; 
and  that  the  shippers  of  the  diamonds  were  there- 
fore entitled  to  recover  for  the  loss.    lb, 

A  company  received  at  Panama  goods  to  1)e 
delivered  in  London,  "  the  act  of  God,  the  queen's 
enemies,  pirates,  robbers,  fire,  accidents  from 
machinery,  boilers  and  steam,  the  dangers  of  the 
seas,  roads  and  rivers,  of  what  nature  or  kind 
soever  excepted."  The  goods  were  carried  by  the 
company  across  the  isthmus  of  Panama  to  Chagres, 
where  they  were  shipped  to  Southampton,  and 
there  placed  in  a  railway  truck,  whence  they  were 
secretly  stolen  in  the  course  of  their  transit  to 
London  : — Held,  that  this  was  not  within  the 
exception  a  loss  by  robbers,  or  by  dangers  of  the 
roads,  since  the  word  "  robbers "  meant,  not 
"  thieves,"  but  robbers  by  violence  ;  and  "  dangers 
of  the  roads  "  meant  dangers  of  marine  roads  ;  or 
if  of  land  roads,  such  dangers  as  are  immediately 
caused  by  roads,  as  the  overturning  of  carriages 
in  rough  and  precipitous  places.  Be  Bothschild 
v.  Royal  MaU  Steam  PackH  Co.,  7  Ex.  734  ;  21 
L.  J.,  Ex.  273. 

Suffocatioii  of  A&imalf  —  Loss  ariaiiig  firom 
Want  of  Ballast.]— A  bill  of  lading  of  cattle  to  be 
carried  from  Rotterdam  to  London  contained  an 
exemption  in  the  following  terms  :  "  Ship  free 
in  case  of  mortality,  and  from  all  damages  arising 
from  act  of  God,  the  queen's  enemies,  fire, 
accidents  from  machinery,  or  boiler,  steam,  or 
other  dangers  of  the  seas,  rivers,  roadsteads,  or 
steam  navigation  whatsoever.  The  owners  of 
the  vessel  will  not  be  liable  for  the  loss  of  or 
injury  done  to  any  horses,  cattle,  or  other  animals, 
except  as  to  50^.  for  horses,  and  15/.  per  head 
of  neat  cattle,  and  21.  per  head  as  to  sheep, 
pigs  and  dogs.  The  owners  will  not  be  liable 
for  any  loss  arising  from  suffocation  or  other 
cause  occurring  to  horses,  dogs,  cattle,  or  other 
animals  ;  or  from  kicking,  plunging  or  vicious- 
ness  of  the  same  in  transit,  nor  for  any  damage 
arising  from  shipping  or  landing,  or  while  in  the 
possession  of  the  owners  or  their  agents  before 
or  after  the  voyage,  from  whatever  cause  they 
may  remain  in  such  possession."  Several  of  the 
cattle  were  suffocated  and  killed  from  the  vessel 
overturning,  it  having  been  sent  to  sea  without 
proper  ballast.  The  injury  having  been  occa- 
sioned by  the  negligence  of  the  owners  of  the 
vessel :— Held,  that  the  owner  of  the  cattle  was 
entitled  to  recover  notwithstanding  the  excep- 
tion in  the  bill  of  lading.  Zeuw  v.  Dudgeon,  37 
L.  J.,  C.  P.  5,  n. ;  L.  R.  3  C.  P.  17,  n. ;  17  L.  T. 
145 ;  16  W.  R.  80. 

"Damage" — Conftmetion — ^Dooi  not  include 
Theft.] — ^A  biU  of  lading  contained  a  clause : 


**  The  shipowner  is  not  to  be  liable  for  any  damage 
to  any  goods  which  is  capable  of  being  covered 
by  itisarance  "  : — Held,  that  "  damage  "  would 
include  damage  to  the  goods  amounting  to  a 
total  loss  or  destruction  of  them,  but  did  not 
apply  to  the  case  of  the  abstraction  of  the  goods. 
TayUtr  v.  Liverpool  and  Great  Western  Steam* 
ship  Q).,  supra. 

Fnit  Cargo — **  Aet  of  Ood  Olanse  *' — Shipped 

Wet.] — ^A  bin  of  lading  provided  that  freight 
should  be  payable  as  follows :  "  One-third  in 
cash  on  arrival,  and  the  remaining  two- thirds 
on  right  delivery  of  cargo,  less  value  of  cargo 
shoi*t  delivered  or  damaged  (if  any)  not  covered 
by  the  preceding '  act  of  God'  clause."  The  cargo 
was  shipped  wet,  but  in  other  respects  in  sound 
condition,  and  the  master  signed  bills  of  lading 
describing  it  as  shipped  '*  in  good  order  and  weU 
conditioned."  On  arrival  the  cargo,  which  had 
been  carried  in  the  hold,  was  found,  owing  to  the 
wet  condition  in  which  it  had  been  shipped,  to  be 
damaged  by  sweating.  This  danmge  was  not 
covered  by  the  "  act  of  God  "  clause : — Held,  that 
the  consignee  was  only  entitled  to  make  a  deduc* 
tion  from  the  freight  where  the  cargo  was 
delivered  in  a  damaged  condition  consequent 
upon  a  breach  of  contract  by  the  shipowner. 
The  Barcore,  65  L.  J.,  Adm.  97  ;  [1896]  P.  294  ; 
75  L.  T.  168  ;  8  Asp.  M.  0.  189. 

<« Inherent   Deterioration"  —  Fanlt   of 


Shipowner.]  —  By  charterparty  the  ship  ^had 
liberty  before  loading  fruit  to  load  other  cargo. 
By  agreement  between  the  master  and  the  char- 
ter agent  at  the  shipping  port  the  fruit  was 
loaded  first  and  discharged  last.  Bills  of  lading 
for  the  fruit  were  signed,  and  expressed  that  the 
fruit  was  shipped  ''  in  good  order  and  well  con- 
ditioned," and  were  to  be  so  delivered,  except  for 
"  inherent  deterioration."  The  fruit  was  delivered 
damaged,  by  reason,  as  alleged,  of  its  being  in  the 
hold  longer  than  if  it  had  been  shipped  after  the 
other  cargo  : — Held,  that  the  shipowner  was 
liable.  Lindsay  v.  Schofield,  24  Ct.  of  Sess.  Cas. 
(4th  ser.)  530. 

Liberty  to  tow  Yesaels— Liability  to  Goods 
Owner  for  Delay.] — The  plaintiff,  a  cattle  dealer, 
shipped  cattle  on  a  steamer  plying  from  Belfast 
to  Fleetwood.  The  ticket  delivered  to  the  plain- 
tiff contained  a  clause  giving  liberty  to  tow  and 
assist  vessels.  The  steamer  fell  in  with  a  vessel 
in  distress,  which  she  towed  to  Carrickfergus ; 
after  which  she  returned  to  Belfast  and  sailed 
again  for  Fleetwood  where  she  arrived  some  hours 
after  her  usual  time,  whereby  the  plaintiff  could 
not  send  his  cattle  to  the  fair.  Carrickfergus 
was  the  nearest  safe  port  for  her  to  take  the  dis- 
tressed ship  to  ;  and  owing  to  the  state  of  the  tide 
at  FleetwcKxi,  she  was  not  delayed  in  fact  by  her» 
return  to  and  stay  at  Belfast : — Held,  that  the 
shipowner  was  not  liable  for  the  loss  of  market 
for  the  cattle.  Drain  v.  Henderson,  1 1  Ir.  C.  L.  R. 
497. 

Loss  by  Szoepted  Peril,  but  Preventable-^ 
Abecnee  of  Negligenoe.] — Where  the  damage  was. 
caused  by  one  of  the  excepted  perils,  but  it  would 
not  have  happened  if  the  ship  had  been  more 
securely  moored  whilst  unloading,  it  was  held 
that  the  shipowner  was  not  liable  to  the  cargo 
owner  if  he  bad  exercised  ordinary  and  reasonable 
care.  Itaurie  v.  Douglas,  15  M.  k,  W.  746.  And 
tee  e.  NEOLIOENCE  OB  FAULT  OF  Mastsb  ani> 
Crew,  supra. 
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Leakage — Liability  of  Shipowner — Bill  of 
Lading  Aot,  1866,  s.  1.]— The  parchasers  of  an 
oil  cargo  received  from  the  shipper's  agent  the 
bill  of  lading  stating  that  369  casks  had  been 
♦* shipped  in  good  order  and  well  conditioned"  ; 
the  master  had  added  in  writing,  ^'not  responsible 
for  weight,  quality,  breakage  or  leakage."  The 
shippers  guaranteed  against  leakage  above  1  per 
cent.  About  fifteen  tons  of  oil  were  lost  on  the 
voyage  by  leakage  of  bad  casks.  The  purchaser,  at 
the  shipper's  suggestion,  sued  the  shipowners  for 
non-delivery  according  to  bill  of  lading  : — Held, 
that  the  purchaser  had  no  higher  right  than  the 
shipper,  whose  fault  caused  tbe  loss.  Held,  also, 
that  the  shipowners  were  not  liable  upon  the  bill 
of  lading  for  leakage  not  proved  to  have  been 
caused  by  their  fault.  Craig  v.  Delargy,  6  Ct.  of 
Sess.  Cas.  (4th  ser.)  1269.    And  see  ca$ee^  col.  339. 

Excepted  Perila — ^Loas  during  the  Loading  of 
Cargo  at  Ship's  Bisk.] — See  Ifottehohn  v.  Richter, 
infra,  col.  506. 

Conflict  between  Speoiflc  and  General  Xzemp- 
tions.]  —  See  Houston  v.  Sansinena,  supra,  coL 
309. 

Damage  by  Xzoepted  Perils — Dnty  of  Vaster 
to  Xinimise.] — See  Adam  v.  Morris^  post,  col. 
o21. 

Damage  by  **  Sweat.*']— See  Horseley  v«  Baxter 
Brothers^  supra,  col.  337. 

Act  of  €K)d.] — See  Xvgent  v.  Smith,  supra, 
col.  75. 


£.  Indorsement,  Asbignment  and  Transfer. 

a.  Qenerally. 

Delivery  or  Indorsement.] — A  bill  of  lading  is 
the  usual  document  entered  into  upon  a  contract 
for  the  carriage  and  delivery  of  goods  by  sea  for 
freight.  Zivkbarrow  v.  Mason,  4  Bro.  P.  C.  67  ; 
1  H.  Bl.  360  ;  5  Term  Rep.  683  ;  6  Term  Rep.  131 ; 
1  R.  R.  425. 

There  is  no  distinction  between  a  bill  of  lading 
indorsed  in  blank  and  an  indorsement  to  a  par- 
ticular peraon.    lb, 

A  bill  of  lading  is  not  a  necessary  instrument 
in  the  transfer  of  property  of  goods  consigned  to 
the  owner.  Meyer  v.  Sluirpe,  5  Taunt.  74  ;  2 
Rose,  124. 

The  property  in  a  cargo,  for  which  the  master 
has  signed  bills  of  lading,  may  be  transferred  by 
delivery,  without  indorsement  of  the  bill  of 
lailing.  And  the  transfer  will  be  good  against 
all  the  world,  except  subsequent  indorsees  of  the 
bill  of  lading  for  a  valuable  consideration.  Nathan 
\.  G'deM,  6  Taunt.  558  ;  1  Marsh.  226  ;  16  R.  R. 
581. 

By  Shipper.] — Bills  of  lading,  made  out  to  the 
order  of  the  shipper  or  his  assigns,  are  negotiated 
and  transferrecl  by  the  shipper's  indorsement. 
Haille  v.  Smith,  1  Bos.  &  P.  664. 

Liability  after  Indorsement.]— Merchants  in 
London  received  from  a  mere  stranger  residing 
abroad  a  bill  of  lading  of  goods,  in  a  letter  request- 
ing them  to  effect  insurance ;  they  declined  to 
•do  the  business  for  the  consignor,  but  acting  bon& 
fide  with  a  view  to  his  interest,  indorsed  the  bill 
of  lading  to  a  friend  of  his,  who  received  the 


goods,  and  afterwards  failed  with  the  proceeds  in 
his  hands : — Held,  that  the  merchants,  by  in- 
dorsing the  bill  of  lading,  were  liable  to  the 
consigrnor  for  the  amount.  Corlett  v.  Gordon,  3 
Camp.  472;  14  R.  R.  813. 

SfBMt  of  18  k  19  Viet.  o.  Ill,  s.  11.]— Before  this 
enactment  a  bill  of  lading  was  not  negotiable 
like  a  bill  of  exchange,  so  as  to  enable  an  indorsee 
to  maintain  an  action  upon  it  in  his  own  name  ; 
the  effect  of  the  indorsement  being  only  to 
transfer  the  right  of  property  in  the  goods,  but 
not  the  contract  itself.  Thompson  v.  Dominy,  14 
M.  &  W.  403  ;  14  L.  J.,  Ex.  320.  S.  P.,  Hoioard 
V.  Shepherd,  9  C.  B.  297  ;  19  L.  J.,  C.  P.  249. 

Under  the  above  statute  the  rights  and  liabili- 
ties of  the  consignee  or  indorsee  of  a  bill  of 
lading  pass  from  him  by  indorsement  over  to  a 
third  person.  Smurthwaite  v.  Wilkin*,  11  C.  B. 
(N.s.)  842  ;  31  L.  J.,  C.  P.  214  ;  5  L.  T.  842  ;  10 
W.  R.  886.    S,  a,  7  L.  T.  66. 

A  bare  assignee  to  whom  the  property  in  the 
goods  has  not  |)as8ed,  and  who  cannot  therefore 
sue  at  common  law,  is  not  entitled  to  sue  in  the 
admiralty  court.  The  St,  Cloud,  Br.  &  Lush.  4  ; 
8  L.  T.  54. 

By  18  &  19  Vict.  c.  Ill,  s.  1,  the  consignee  or 
indorsee  of  goods  named  in  a  bill  of  lading,  and 
the  indorsee  of  a  bill  of  lading,  to  whom  the 
property  in  the  goods  mentioned  shall  have  passed 
by  such  indorsement,  has  transferred  to  and 
vested  in  him  all  rights  of  suit,  and  he  is  subject 
to  the  same  liabilities,  in  respect  of  such  goods, 
as  if  the  contract  in  the  bill  of  lading  had  been 
made  with  himself.  The  Freedom,  L.  R.  3  P.  0. 
594  ;  24  L.  T.  452  ;  1  Asp.  M.  C.  136— P.  C. 

The  right  of  suing  upon  a  contract,  under  a 
bill  of  lading,  follows  the  property  in  the  goods 
therein  specified  ;  that  is,  the  legal  title  to  the 
goods  as  against  the  indorsee.    lb. 

In  a  suit  for  damage  to  cargo  and  for  improper 
delivery  by  the  consignees,  who  were  also 
assignees  of  the  bills  of  lading : — Held,  that  they 
had  a  locus  standi  both  as  to  negligence  and 
breach  of  contract.    lb. 

To  entitle  the  indorsee  of  a  bill  of  lading  to 
have  transferred  to  and  vested  in  him  a  right  of 
suit  iu]der  18  &  19  Vict.  c.  Ill,  the  circumstances 
under  which  a  bill  of  lading  shall  have  been 
indorsed  must  be  such  that  the  properiy  in  the 
goods  shall  have  passed  to  the  indorsee  by  reason 
of  tbe  indorsement.  Ithx  v.  j\'ot.t.  6  H.  &  N. 
637  ;  30  L.  J.,  Ex.  259  ;  7  Jur.  (N.S.)  663. 

The  plaintiff,  who  was  the  charterer,  had  taken 
an  assignment  of  the  bill  of  lading  upon  the 
terms  that  the  freight  should  be  paid : — Held, 
that  he  had  not  lost  his  right  against  the  shipper 
for  the  freight.    lb. 

The  consignees  named  in  a  bill  of  lading  are 
entitled  to  sue  in  the  admiralty  court  for  negli- 
gence in  the  carriage  of  the  goods,  or  for  a 
breach  of  the  contract  contained  in  the  bill  of 
lading,  although  the  property  in  the  goods  has 
not  {passed  to  the  consignees.  TJw  Kepoter,  38 
L.  J.,  Ad.  63  ;  L.  R.  2  A.  &  E.  376  ;  22  L.  T.  177 ; 
18  W.  R.  49. 

C,  M.  &  Co.  were  in  the  habit  of  consigning 
goods  to  the  plaintiffs  for  sale,  and  the  plaintiffs 
from  time  to  time  accepted  their  bills  and 
accredited  them  with  the  proceeds  of  sale  of  the 
goocls.  0.,  M.  &  Co.  being  at  the  time  indebted 
to  the  plaintiffs  upon  the  account  current  between 
them,  consigned  a  cargo  of  sugar  to  the  plaintiffs 
which  was  delivered  in  a  damaged  state  : — Held, 
that  as  consignees  of  the  cargo  and  creditors  of 
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C,  M.  &,  Co^  they  were  entitled  to  sue  in  the 
admiralty  court  for  damage  by  reason  of  negli- 
gence or  breach  of  duty.    lb. 

The  indorsees  of  a  bill  of  lading  of  a  cargo 
agreed  to  sell  the  cargo  to  B.  &  Co.,  but  the 
purchase-money  had  not  been  paid,  nor  had  the 
bill  of  lading  been  indorsed  to  B.  &  Co.  In  a  suit 
in  the  court  of  admiralty  for  breach  of  contract 
for  non-delivery  of  the  cargo  : — Held,  that  they 
were  entitled  to  sue  in  the  court  under  24  &  25 
Vict.  c.  10,  8.  6,  when  construed  with  the  Bills  of 
Lading  Act  (18  &  19  Vict,  c  111).  The  Ftlix, 
37  L.  J.,  Adm.  48  ;  L.  fi.  2  A.  &  K.  273  ;  18  L.  T. 
587  ;  17  W.  R.  102. 

The  plaintifiEs  were  assignees  for  valuable  con- 
sideration of  bills  of  lading  for  1,000  barrels  of 
oil-cake  shipped  on  board  the  "  Figlia  Maggiore," 
at  Xew  York,  and  which  the  master  had  agreed 
^  to  deliver  in  like  good  order  and  condition  at 
tiie  port  of  London."  The  vessel  was  at  the  time 
under  a  charterparty,  of  which  the  shippers  were 
ignorant,  the  master  having  put  up  the  ship  as  a 
genenil  ship.  The  oil-cake  was  stowed  with  hogs- 
heads of  tobacco,  oaken  staves  being  placed 
between  them.  A  suit  having  been  brought  by 
the  assignees  of  thebillsof  lading  against  the  ship- 
owner for  damage  suffered  by  the  oil'Cake  on  the 
voyage : — Held,  that  as  the  vessel  had  been  put 
up  as  a  general  ship,  and  as  they  had  no  know- 
ledge of  the  charterparty,  the  owner  was  the 
proper  person  to  be  sued.  The  FiglUi  Mtiggiore^ 
37  L.  J.,  Adm.  52  ;  L.  R.  2  A.&  E.  106  ;  18  L.  T. 
532. 

Held,  also,  that  the  property  in  the  oil-cake  had 
80  vested  in  them  as  to  entitle  them  to  sue  for 
breach  of  contract  under  24  &  25  Vict.  c.  10,  s.  10, 
construed  with  s.  1  of  18  &  19  Vict.  c.  Ill,  and 
that,  in  any  case,  they  were  entitled  to  sue  under 
the  former  section  on  the  ground  of  negligence, 
and  that  the  onus  of  proving  negligence  lay  on 
them.    Ih. 

The  rights  and  liabilities  which  the  assignee  of 
a  bill  of  lading  under  18  &  19  Vict.  c.  Ill,  s.  1, 
has  transferred  to  him.  are  the  same  rights  and 
liabUities  in  respect  of  such  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had  been 
made  with  him.  In  these  are  not  included  the 
right  and  liabilities  as  between  the  shipper  and 
the  master  dehors  that  contract  in  respect  of 
other  goods  or  of  the  charterparty.  The  HeU-ne^ 
Br.  &  Lush.  415.  S,  C,  nom.  Ohrloffy,  BrUcall, 
4  Moore,  P.  C.  (N.8.)  70 ;  35  L.  J.,  P.  C.  63  ;  L.  JR. 
1  P.  C.  231  ;  12  Jur.  (N.8.)  675 ;  14  L.  T.  873  ; 
15  W.  R.  202. 

Danger  of  War— Bafkital  of  Kastor  to  deliver.] 
— ^The  master  of  a  North  German  vessel  under  a 
North  German  charteiparty  gave  a  bill  of  lading 
for  goods  shipped  on  boanl  his  vessel  in  Soath 
America  as  part  of  a  general  cargo  to  be  delivered 
in  North  Germany  to  English  consignees.  The 
master  of  the  vessel,  on  her  arrival  at  Falmouth, 
refused  to  proceed  on  account  of  the  outbreak  of 
war  between  France  and  Germany.  The  goods 
were  stowed  at  the  bottom  of  the  hold  under 
those  of  the  other  shippers,  and  as  the  charterers 
refused  to  consent  to  the  unloading  of  the  cargo 
at  Falmouth,  the  master  would  not  deliver  to  the 
consignees  there,  even  on  the  offer  of  full  freight : 
— Held,  that  the  master  was  bound  to  deliver  at 
Falmouth.  Th^.  Patria,  41  L.  J.,  Adm.  23 ;  L.  R. 
3  A.  &  E.  436  ;  24  L.  T.  849. 

CoBsidoratioii.] — The  property  of  goods  passes 
by  the  indorsement  and  delivery  of  the  bill  of 


lading  by  the  consignee  to  another,  if  bonA  fide 
for  a  valuable  consideration,  and  without  collu- 
sion, although  the  indorsee  knew  at  the  time 
that  the  consignor  had  not  received  money  pay* 
ment  for  his  goods,  but  had  taken  the  consignee's 
acceptances  payable  at  a  future  day  not  then 
arrived  ;  and  after  such  assignment  of  the  bill  of 
lading  the  consignor  cannot  stop  the  goods  in 
transitu  upon  the  insolvency  of  the  original  con* 
signee.  CumiMg  v.  Jitoton,  9  East,  506  ;  1  Camp. 
104  ;  9  R.  R.  603. 

The  forbearance  or  release  of  a  pre-existing 
claim  is  not  a  sufficient  consideration  for  the 
indorsement  of  a  bill  of  lading  so  as  to  defeat  nn 
unpaid  vendor's  right  of  stoppage  in  transitu. 
Rodger  v.  Comptoir  SEiteompte  de  Paris,  5 
Moore,  P.  C.  (N.8.)  638  ;  38  L.  J.,  P.  C.  30 ;  L.  R. 
2  P.  C.  393  ;  21  L.  T.  33  ;  17  W.  R.  468. 

L.  &  Co.,  merchants  carrying  on  business  at 
,  Hong  Kong,  purchased  gootls  of  a  merchant  in 
Manchester,  to  be  shipped  to  their  firm  at  Hong 
Kong,  to  be  paid  for  at  certain  credit.  The  goods 
were  shipped  deliverable  to  the  order  of  L.  &.  Co., 
and  bills  of  lading  signed.  Before  the  goods 
arrived  at  Hong  Kong,  L.  &  Co.  being  insolvent, 
and  being  indebted  to  R.  k,  Co.,  the  agent  of 
L.  &  Co.,  at  Hong  Kong,  agreed  to  assign  to 
R.  &  Co.  all  the  estate  of  L.  k,  Co.,  including  the 
bills  of  lading  in  respect  of  the  goods,  and  such 
bills  of  lading  were  in  pursuance  of  the  agree- 
ment indorsed  to  R.  &  Co.  At  the  time  the  bills 
of  lading  were  so  transferred,  no  money  was 
advanced  or  benefit  conferred  on  L.  &.  Co.  by 
R.  k,  Co. : — Held,  that  there  was  no  sufficient 
transfer  of  the  bills  of  lading  for  a  valuable 
consideration  so  as  to  defeat  the  right  of  an 
unpaid  vendor  to  stop  the  goods  in  transitu.   lb, 

A.,  a  merchant  in  London  and  in  Hong  Kong, 
purchased  goods  for  shipment  from  B.,  and  paicL 
for  them  by  his  acceptance  of  B.'s  draft  against 
the.  shipment  on  the  terms  that  A.  should  send 
them  to  his  firm  at  Hong  Kong,  and  that  the 
proceeds  should  be  remitted  to  A.  in  bills  specially 
to  meet  such  acceptance.  A.'s  firm  at  Hong 
Kong  owed  a  large  sum  to  C,  and  were  under 
engagement  to  secure  the  debt  by  depositing 
shipping  documents  with  him.  Being  threatened 
by  C.  with  immediate  legal  proceedings,  they 
promised  him  that  if  he  would  forbear  to  take 
such  proceedings,  and  would  release  them  from 
their  obligation  to  deposit  shipping  documents, 
they  would  deposit  with  him  a  bill  of  lading  for 
goods  of  a  certain  value,  upon  the  understanding 
that  the  bill  of  lading,  or  the  goods  represented 
therein,  should  be  returned  to  them  upon  pay- 
ment of  a  sam  equivalent  to  the  value  thereof. 
The  biU  of  lading  of  the  goods  purchased  from 
B.  was  accordingly  indors^  to  C.,  who  had  no 
knowledge  of  the  terms  made  with  B.,  and  it 
was  returned  by  C.  according  to  agreement,  on 
receipt  of  an  equivalent  sum  : — Held,  that  C,  by 
such  forbearance  and  release,  gave  valuable  con- 
sideration ;  that  the  legal  interest  in  the  goods 
passed  by  the  indorsement  of  the  bill  of  lading, 
and  that  B.  could  not  enforce  his  claim  against 
the  proceeds  of  sale  received  by  C.  in  respect 
thereof.  Chartered  Bank  of  India,  Auxtralia 
and  China  v.  Henderson,  L.  R.  5  P.  C.  501  ;  30 
L.  T.  578. 

Indorsement  to  Third  Party — Aot  of  Bank* 
mptoy — Title  of  Trostoo  in  Baakmptoy.]  — 

Plaintiff  consigned  to  E.  F.  certain  goods  under 
a  bill  of  lading.  E.  F.  on  receiving  the  bill  of 
lading,  and  before  he  liad  taken  physical  posses- 
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sion  of  the  gocxls,  iudorsed  it  to  G.,  his  clerk,  and 
directed  him  to  sell  the  goods  and  account  for 
the  proceeds  to  the  plaintiff ;  he  then  executed 
a  deed  of  assignment  to  G.  for  the  benefit  of  his 
creditors,  and  was  subsequently  adjudged  bank- 
rupt. Plaintiff  and  the  trustee  in  bankruptcy, 
the  defendant  in  the  action,  both  claimed  the 
proceeds  of  the  sale,  and  an  interpleader  issue 
was  directed.  At  the  trial  the  jury  found  that 
the  property  in  the  goods  had  passed  to  E.  F., 
and  that  he  had  acted  as  he  had  done  because  he 
believed  the  goods  were  the  plaintiff's,  and  not 
because  he  wished  to  prefer  the  latter : — Held, 
that  the  transaction  was  not  fraudulent,  and 
void  within  s.  48  (1)  of  the  Bankruptcy  Act 
of  1883,  because  the  jury  negatived  a  fraudu- 
lent preference,  but  that  the  indoi'scment  of  the 
bill  of  lading  to  G.  did  not  pass  the  property  to 
G.  as  agent  for  the  plaintiff  or  othei'wise,  and 
that  the  goods  were  still  part  of  E.  F.^s  estate 
at  the  moment  of  executing  the  deed  of  assign- 
ment, and  that,  therefore,  under  s.  43  the  trustee 
in  bankruptcy  was  entitled  to  recover  the  pro- 
ceeds of  the  sale.  Lauritzen  v.  Carr^  72  L.  T. 
£6. 

DeliT«r7  in  Abaenoe  of  Bill  of  lading — In- 
4oneo— lUglit  to  Sue.] — In  an  action  for  damages 
against  the  master  and  shipowners  : — Held,  that 
■delivery  of  the  cargo  by  the  master  in  absence 
of  a  bill  of  lading  being  wrongful,  did  not  pre- 
clude the  pursuers,  who  were  subsequent  in- 
dorsees, from  acquiring  right  to  the  cargo  ;  and 
that  they  could  sue  for  damages.  Pirie  v. 
Warden,  9  Ct.  of  Sess.  Gas.  (3rd  ser.)  523. 

.  Past  Ck)nsid6rAtion.] — The  vendee  of  goods 
may,  by  assignment  of  the  bills  of  lading  to  a 
bon&  fide  transferee,  defeat  the  vendor's  right 
to  stop  them  in  transitu  in  case  of  the  vendee's 
insolvency,  although  the  consideration  for  which 
the  assignment  is  made  is  a  past  one,  and  has 
not  been  got  by  means  of  the  bills  of  lading. 
Zeask  v.  Scott,  46  L.  J.,  Q.  B.  576 ;  2  Q.  B.  D. 
376  ;  36  L.  T.  784  ;  25  W.  R.  654  ;  3  Asp.  M.  C. 
469— C.  A. 

G.  &  Co.,  the  consignees  of  certain  goods  from 
the  defendant  from  abroad,  for  which  they  had 
iiccepted  a  bill  of  exchange  at  thi*ee  months, 
being  already  indebted  to  the  plaintiff,  obtained 
JL  further  loan  on  the  condition  of  giving  security. 
•They  delivered  to  him  the  bill  of  lading  of  the 
goods,  together  with  other  securities  to  the 
amount  required.  After  this  and  before  the 
arrival  of  the  goods  G.  &  Co.  became  insolvent : 
• — Held,  that  the  defendant  was  not  entitled  to 
stop  the  goods  in  transitu,  for  that  it  wa^  not 
necessary  that  the  consideration  for  the  assign- 
ment of  the  bill  of  lading  should  be  obtained  by 
means  of  the  bill  of  lading,  and  that  there  is  in 
such  case  no  difference  between  a  past  and  pre- 
.-sent  consideration.    lb. 

A  bill  of  lading  assigned  in  part  payment  of 
a  debt  already  due  from  the  assignor  to  the 
.assignee,  is  assigned  for  valuable  consideration. 
Th£  Fmilwn  Marie,  44  L.  J.,  Adm.  9 ;  32  L.  T. 
435  ;  2  Asp.  M.  C.  514.  And  see  S.C,,  infra,  col. 
349. 

Seitriotion  on  Sight  of  Indonoment.] — If  a 

•  consignee,  under  a  bill  of  lading,  while  the  goods 
.-are  yet  in  transitu,  indorses  the  bill  and  gives 

notice  thereof  to  the  party  entitled  to  the  freight, 
.and  upon  the  indorsement  he  states  in  express 

terms  that  the  owner  of  the  freight,  the  party 


who  may  be  ultimately  entitled  thereto,  is  to 
look  to  other  persons  for  payment  of  it,  and  that 
indorsement  is  accepted  and  acted  upon  without 
objection  or  qualification  on  the  part  of  the 
owner  of  the  freight,  that  of  itself,  in  point  of 
law,  constitutes  a  transfer  of  the  liability,  and  a 
defence  to  any  subsequent  action.  LewU  y. 
M'Kee,  38  L.  J.,  Ex.  62  ;  L.  R.  4  Ex.  58  ;  19  L.  T. 
522  ;  17  W.  R.  325— Ex.  Ch. 

Bo-indorsement.] — Goods  were  shipped  for 
Bombay  under  a  bill  of  lading,  making  them 
deliverable  to  order  or  assigns.  The  consignor 
indorsed  the  bill  of  lading  in  blank,  and  deposited 
it  with  a  banker  as  security  for  an  advance  of 
money,  and  on  his  repaying  the  sum  advanced, 
the  bill  of  lading  was  re-indorsed  and  re-delivered 
to  him  : — Held,  that  such  re-indorsement  of  the 
bill  of  lading  to  him  remitted  the  consignor  to 
all  his  rights  as  against  the  shipowners  under 
the  original  contract ;  and  consequently  that  he 
was  entitled  to  sue  them  for  a  breach,  whether 
occurring  beforo  or  after  such  re-indorsement. 
ShAtrt  V.  Simpnony  1  H.  &  R.  181  ;  35  L.  J.,  C.  P. 
147  ;  L.  R.  1  C.  P.  248  ;  12  Jur.  (N.8.)  258  ;  18 
L.  T.  674  ;  14  W.  R.  307. 

Proof  of  Indorsement.] — In  an  action  upon 
a  bill  of  lading  by  an  indorsee  against  the  ship- 
owners, for  not  delivering  the  goods,  he  put  in  a 
bill  of  lading,  and  proved  that  the  consignors 
indorsed  and  delivered  it  to  A.,  and  that  A* 
indorsed  and  delivered  it  to  him  for  value : — 
Held,  evidence  of  such  an  indorsement  and 
delivery  of  the  bill  of  lading  as  to  vest  the 
property  in  the  goods  in  him,  and  so  to  transfer 
to  him  the  right  of  action  under  18  &  19  Vict, 
c.  Ill,  s.  1.  Dra-cachi  v.  Anglo- Egyptian  Sdvi' 
gation  Cak,  37  L.  J.,  C.  P.  71  ;  L.  R.  3  C.  P.  190 ; 
17  L.  T.  472  ;  16  W.  R.  277. 

Indorsement  after  Loss — Insurable  Interest] 

— An  indorsement  made  after  loss  of  the  cargo, 
in  pursuance  of  a  contract  for  sale  made  after 
the  loss,  does  not  give  an  insurable  interest. 
Se/igrave  v.  Union  Marine  Insurance  Co.^  1 
H.  &  R.  302  :  35  L.  J.,  C.  P.  172  ;  12  Jur.  (N.B.) 
358  ;  14  L.  T.  479  ;  14  W.  R.  690. 

Bight  where  no  Indorsement.] — ^Where.  from 
all  the  facts,  it  may  fairly  be  inferred  that  it 
was  the  intention  of  a  seller  to  pass  the  property 
in  goods  shipped  to  order,  the  mere  ciroumstanoe 
of  the  bill  of  lading  being  taken  in  the  name  of 
the  seller,  and  remaining  unindorsed,  will  not 
prevent  its  passing.  Joyce  v.  Swann,  17  C.  B. 
(N.8.)  84. 

Indorsement  to  Agent.] — But  the  mere  indorse- 
ment of  a  bill  of  lading  by  the  consignor  to 
an  agent,  to  authorise  him  to  stop  the  goods  in 
transitu  on  account  of  his  principal,  will  not 
enable  such  agent  to  maintain  an  action  for  the 
goods  in  his  own  name.  Waring  v.  Cox^  1  Camp. 
369. 

BoTOoation  of  Indorsement.]— The  shipper  of 
goods,  who  has  indorsed  a  bill  of  lading,  may, 
before  the  goods  or  the  bill  are  delivered  to  the 
indorsee,  revoke  the  indorsement.  Mitckel  v.  Ede^ 
11  A.  &  E.  888  ;  3  P.  &  B.  513  ;  9  L.  J.,  Q.  B.  187. 

Bight  of  Equitable  Assignee  to  Sno  for  Deten- 
tion of  Bill  of  Lading.] — The  plaintiff  was  in  the 
habit  of  receiving  goods  consigned  to  him  by  L. 
for  sale  upon  commission,  and  in  order  to  place 
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L.  in  f tmds  for  the  purchase  of  the  goods,  agreed 
to  allow  him  to  draw  apon  him.  The  documents 
•of  title  of  the  goods  were  hypothecated  to  the 
plaintiff  to  enable  him  to  provide  funds  to  meet 
the  bills  so  drawn  by  L.  The  plaintiff  accord- 
ingly, and  at  the  request  of  L.,  arranged  for  the 
»Ue*of  a  parcel  of  goods,  to  be  shipped  by  a 
vessel  chartered  by  the  buyers,  and  L.  having 
•drawn  upon  the  plaintiff  for  that  purpose,  pur- 
•chased  and  shipp^  the  goods.  The  bill  of  lading 
was  handed  to  L.,  but  never  forwarded  to  the 
plaintiff,  and  L.'s  affairs  being  put  in  liquidation, 
the  liquidator  placed  the  bill  of  lading  in  the 
bands  of  the  ciefendants  with  instructions  not 
to  part  with  it  until  they  were  paid  the  value  of 
the  goods,  and  they  accordingly  refused  to  give 
it  up  to  the  plaintiff : — Held,  that  the  plaintiff 
had  an  equitable  right  to  the  bill  of  ladmg,  and 
was  entitled  to  sue  the  defendants  for  the  wrong- 
ful detention  of  it.  Lutscher  v.  Cumptoir  d*£s' 
eoMpte  de  Paris,  1  Q.  B.  B.  709 ;  34  L.  T.  798 ; 
3  Asp.  M.  C.  209. 

• 

Xxtant  of  Bight  of  Aidgneos  to  Cargo.] — ^An 
assignee  of  a  bill  of  lading  may  have  a  better 
right  against  the  shipowner  to  recover  for  breach 
•gf  the  contract  of  carriage  than  the  assignor. 
Th^  JCmilien  Marie,  44  L.  J.,  Adm.  9  ;  32  L.  T.  435 ; 
^  Asp.  M.  C.  504.    And  $ee  8.  C  supra,  col.  347. 

An  assignee  of  a  bill  of  lading,  wno  has  given 
raluable  consideration,  without  notice  of  any 
arrangement  between  the  shipper  and  the  various 
consignees  giving  priority  to  the  holders  of  the 
other  bills  of  lading  in  the  case  of  short  ship- 
ment, may  claim  from  the  shipowner  full  delivery 
of  the  cargo  specified  in  his  bill  of  lading,  even 
though  the  arrangement  has  been  made  without 
the  privity  of  the  shipowner,  and  the  master 
has  indorsed  the  bill  of  lading,  with  the  words 
*\  weight  unknown."    lb. 

A  letter  written  by  an  assignor  of  a  bill  of 
lading  to  his  assignee,  informing  the  latter  that 
the .  bajikruptcy  of  the  shipper  and  consignor 
^who  has  indorsed  to  the  assignor)  may  possibly 
interfere  with  the  proceeds  of  the  shipment,  so 
far  as  the  assignor  is  concerned,  and  that  he 
thinks  it  best  to  prevent  the  possibility  of  a  hitch 
to  send  the  bill  of  lading  for  the  assignee  to  deal 
with,  the  latter  having  fidvanced  money  thereon, 
is  not  such  a  notice  as  will  oblige  the  assignee  to 
ipake  inquiries  as  to  the  quantity  of  and  the 
various  rights  to  the  cargo,  so  as  to  bind  the 
assignee  with  constructive  notice  of  any  arrange- 
ment between  the  shipper  and  different  con- 
«ignees,  giving  priority  to  the  holders  of  other 
bills  of  lading  in  the  case  of  short  shipment.  lb. 

The  rights  of  an  innocent  holder  of  a  bill  of 
lading  are  not  affected  by  the  fact  that  the 
master  signed  as  agent  for  the  charterers,  unless 
the  holder  has  notice  of  the  charterparty,  or  that 
the  master  signed  in  that  capacity.    lb. 

An  assignee  of  a  bill  of  lading  is  entitled  to 
the  goods  therein  named,  if  he  is  a  bon&  fide 
assijHiee  for  value,  without  notice  of  fraud  or  of 
insolvency  on  the  part  of  the  person  to  whom 
the  goods  were  consigned.  The  Argentina,  L.  R. 
1  A.  &  E.  370 ;  16  L.  T.  743. 

8ot-off  by  Holderf  againit  Aoaignoos  of 
Treight.]— The  holders  of  a  bill  of  lading  can- 
not, as  against  the  assignees  of  the  freight,  set 
off  a  debt  due  to  them  from  the  original  owner 
of  the  goods,  who  was  also  the  assignor  of  the 
freight  Wegvelin  v.  Cellier,  42  L.  J.,  Ch.  758 ; 
L.  £.  6  H.  L.  286  ;  22  W.  B.  26. 


Liability  of  Coxudgnoo  to  take  Deliyery  of 
Cargo.] — When  there  is  no  express  stipulation  in 
a  bill  of  lading  it  is  an  implied  term  of  the  con- 
tract contained  in  it,  that  the  consignee, named 
in  the  bill  of  lading,  or  his  assigns,  will  take 
delivery  of  the  goods  within  a  reasonable  time ; 
and  the  person  to  whom  the  property  in  the 
goods  has  passed,  by  reason  of  such  consignment, 
is  by  virtue  of  the  Bills  of  Lading  Act,  1855 
(18  &  19  Vict.  c.  Ill),  s.  1,  subject  to  the  liability 
so  to  take  them.  Fowler  v.  Knoop,  47  L.  J., 
Q.  B.  473.  Affirmed,  48  L.  J.,  Q.  B.  333;  4 
Q.  B.  D.  299  ;  40  L.  T.  180  ;  27  W.  R.  299— C.  A. 

Where  the  charterers  and  the  shippers  are  the 
same  persons,  such  contract  will  still  be  implied 
in  the  bill  of  lading,  notwithstanding  the  exist- 
ence of  an  express  stipulation  in  the  charter- 
party,  between  the  charterers  and  the  shipowner, 
in  reference  to  the  same  matter.    lb. 

Liability  of  Xndonee.]— See  Oliver  v.  Mug- 
geridge,  supra,  coL  313. 


b.  Passing  Property. 

Abaolntely.] — ^Though  the  consignee  named  in 
the  bill  of  lading  should  become  insolvent,  with- 
out having  paid  for  the  goods,  yet  his  assignment 
made  for  a  valuable  consideration,  and  without 
notice  to  the  assignee  that  the  goods  were  not 
paid  for,  or  that  they  were  paid  for  by  bills  sure 
to  be  dishonoured : — Held,  to  pass  them  abso- 
lutely to  his  assignee,  and  to  deprive  the  con- 
signor of  his  right  to  stop  in  transitu,  which,  as 
against  the  original  consignee,  he  might  have 
exercised.  Liekbarrow  v.  Mason,  2  Term  Rep. 
68  ;  4  Bro.  P.  C.  67  :  1  H.  Bl.  360  ;  5  Term  Rep. 
683  ;  6  Term  Rep.  63  ;  2  H.  Bl.  211  ;  1  R.  R.  426. 

When  goods  are  at  sea,  the  parting  with  the 
bill  of  lading,  which  is  the  symbol  of  the  goods, 
is  parting  with  the  ownership  of  the  goods  them- 
selves. Barber  v.  Meyergtein,  39  L.  J.,  C.  P.  187  ; 
L.  R.  4  H.  L.  317;  22  L.  T.  808  ;  18  W.  R.  1041. 

The  same  principle  applies  to  goods  which,  for 
the  convenience  of  parties,  have  been  landed  at 
a  sufferance  wharf.    lb. 

As  long  as  the  engagement  of  the  shipowner 
has  not  been  completely  fulfilled,  the  bill  of 
lading  is  a  living  instrument,  and  the  transfer  of 
it  for  value  passes  the  absolute  property  in  the 
goods.    lb. 

It  has  not  been  fulfilled  when  the  goods, 
though  actually  landed  at  a  wharf,  are  subject 
to  a  stop-order.    lb. 

The  person  who  first  gets  the  bill  of  lading 
(though  only  one  of  a  set  of  three)  gets  the  pro- 
perty which  it  represents  ;  he  need  not  do  any 
act  to  assert  his  title,  which  the  transfer  of  the 
bill  of  lading  of  itself  renders  complete,  and 
any  subsequent  dealings  with  the  others  of  the 
set  are  subonlinate  to  the  rights  passed  by  that 
one.    1  b. 

Though  the  shipowner  or  wharfinger,  having 
no  notice  of  the  transfer  of  one  bill  of  lading, 
may  be  excused  for  delivering  the  goods  to  a 
person  who  produces  to  him  another  bill  of  lading, 
which  has  in  reality  been  subsequently  taken, 
that  does  not  affect  the  legal  ownership  of  the 
goods  as  between  the  holders  of  the  two  bills  of 
lading.    lb. 

Ac  Soourity.]  —  The  shipper  of  goods 


indorsed  the  bill  of  lading  in  blank,  and 
delivered  it  to  the  defendants'  bankers,  by  way 
of  security  for  money  advanced  by  them.    The 
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goods,  upon  their  arrival  at  the  port  of  destina- 
tion, were  sold  for  an  amount  insufficient  to  pay 
the  freight: — Held,  that  the  property  in  the 
goods  had  not  passed  to  the  defendants  within 
the  meaning  of  the  Bills  of  Lading  Act  (18  &  19 
Vict.  c.  Ill),  8. 1,  so  as  to  make  them  liable  in  an 
action  by  the  shipowner  for  the  freight.  Sewell 
V.  Burdick,  54  L.  J.,  Q.  B.  166 ;  10  App.  Cas.  74 ; 
52  L.  T.  445  ;  33  W.  R.  461  ;  5  Asp.  M.  C.  376 
— H.  L. 

Bill  of  Lading  a  Vegotialile  IiLitnimeat.l — ^A 

bill  of  lading  is  a  negotiable  instrument,  and  the 
property  in  the  goods  is  transferred  by  indorse- 
ment or  delivery  of  the  bill.  Evans  v.  Marietta 
1  Ixl.  Raym.  271.  Wright  v.  Campbell^  4  Burr. 
2051  ;  1  H.  Bl.  628.  CaUwell  v.  Ball,  1  Term 
Rep.  250,  infra ;  1  R.  R.  187.  Hibbert  v.  CaHer, 
1  Term  Rep.  745  ;  1  R.  R.  388. 

Goods  not  ezpressod  to  be  delivered  to 
Afsignee.] — Indorsement  of  bill  of  lading  is  not 
a  valid  assignment,  unless  goods  are  directed  to 
be  delivered  to  assignee.  Brown  v.  Heathcote, 
1  Atk.  160. 

Where  the  bill  of  lading  ppovides  for  delivery 
to  the  order  of  the  shipper  who  has  sold  the 
goods,  the  property  is  not  transferred  to  the 
purchaser.  The  Packet  de  Bilboa,  2  C.  Rob.  133, 
136. 

Delivery  to  Holder  of  Beeond  Part  of  Bill  of 
Lading— Ctoodt  Pledged  to  Holder  of  First  Fart 
— ^Liability  of  Warehouseman.] — Goods  shipped 
to  C,  as  owner,  were,  before  arrival,  pledged  by 
him  to  the  plaintiffs  as  security  for  an  advance. 
IUhe  bill  of  lading  was,  as  is  customary,  in  three 
sets,  ^*the  one  being  accomplished,  the  rest  to 
stand  void,'*  and  made  the  goods  deliverable  to 
"  C.  or  assigns,"  freight  payable  in  London.  C. 
indorsed  one  copy  of  the  bill  of  lading  marked 
"first"  to  the  plaintifb,  and  also  gave  them  a 
letter  of  charge,  making  the  bill  of  lading  a  col- 
lateral security  for  the  advance,  and  empowering 
them  to  sell  the  goods  represented  by  the  bill  of 
lading  should  default  be  made  in  the  repayment 
of  the  advance.  The  vessel  went  on  arrival  into 
the  dock  of  the  defendants.  C.  duly  entered  the 
goods  at  the  custom  hou^e,  and  they  were  after- 
wards, at  the  request  of  C,  landed  and  deposited 
with  the  defendants,  the  freight  being  unpaid. 
The  manifest,  a  copy  of  which  the  captain  lodged 
with  the  defendants,  authorised  the  defendants 
to  deliver  the  goods  to  the  holders  of  the  bill  of 
lading.  On  the  following  day  the  captain  lodged 
with  the  defendants  a  stop-order  for  freight, 
pursuant  to  the  Merchant  Shipping  Act,  1862. 
C.  then  produced  and  gave  to  the  defendants, 
unindorsed,  the  second  part  of  the  bill  of  lading ; 
the  defendants  then  entered  C.  as  the  proprietor 
of  the  goods.  C.  paid  the  fi-eight,  the  stop  was 
taken  off.  and  the  defendants  delivered  the  goods 
to  W.,  on  the  production  by  him  of  a  delivery 
order  from  C.  C.  shortly  after  went  into  liqui- 
dation, when  the  plaintiffs,  producing  the 
indorsed  bill  of  lading,  in  vain  demand^  the 
goods  of  the  defendant.  In  an  action  for  con- 
version : — Held,  that  the  dock  company  had  not 
been  guilty  of  conversion,  and  that  the  bank 
could  not  maintain  an  action  against  them. 
Fearon  v.Boicerg  (1  H.  Bl.  364)  commented  on. 
Olyn.  MilUt  Sf  Co.  v.  East  and  West  India  Diwk 
Co.,  52  L.  J.,  Q.  B.  146;  7  App.  Cas.  591  ;  47 
L.  T.  309  ;  31  W.  R.  206 ;  4  Asp.  M.  C.  580— 
H.  L.  (E.) 


In  Throe  Parts.] — One  part  of  a  set  of  three 
bills  of  lading  was  indorsed  to  the  partner  of  the 
vendor,  and  another  to  the  vendee.  The  vendee 
made  default  in  payment,  and  the  vendor 
obtained  delivery  of  the  goods.  In  an  action  of 
detinue  against  the  master,  brought  by  an 
indorsee  from  the  vendee,  it  appearing  that  by 
usage  of  trade  the  captain  was  not  concerned  to 
examine  into  the  rights  of  different  holders,  the 
jury  were  directed  to  find  a  verdict  for  the 
defendant.    Fearon  v.  Bowers,  1  H.  Bl.  364. 

Bon&  fide  Assignment  of  Bill  of  Lading  trans- 
fers the  Property.] — **lf  the  goods  are  bon&  fide 
sold  by  the  factor  at  sea  (as  they  may  be  where 
no  delivery  is  given),  the  sale  will  be  good  ;  the 
vendee  shall  hold  them  by  virtue  of  the  bil]  of 
sale,  though  no  actual  possession  is  delivered ; 
and  the  owner  can  never  dispute  with  the  vendee 
because  the  goods  were  sold  bonft  fide  and  with 
the  owner's  own  authority" — Per  Lord  Mans- 
field. Wri^iht  V.  Campbell,  4  Burr.  2046,  2051  ; 
1  H.  Bl.  628. 

But  new  trial  ordered,  that  the  jury  might 
determine  whether  the  sale  was  fmudulent.    lb. 

Priorities  between  different  Holders.] — K.,  a 
miller  in  England,  agreed  with  F.  &  Co.,  a  firm 
in  California,  that  they  should  send  him  cargoes 
of  wheat,  he  arcepting  bills  of  exchange  against 
the  bills  of  lading.  A  cargo  was  sent,  and  a  bill 
of  lading,  with  a  bill  of  exchange  annexed,  was 
sent  to  the  agents  in  England  of  F.  &  Co.,  and 
by  them  the  acceptance  of  K.  to  the  bill  of 
exchange  was  obtained.  The  bill  of  exchange 
was  subsequently  negotiated,  and  a  bill  of  lading 
deposited  by  F.  &.  Co.  Six  bills  of  lading  were 
drawn,  and  one  of  them  was  inadvertently,  as 
F.  &  Co.  alleged,  Fent  to  K.,  who  deposited  it 
with  a  bank  at  Exeter  by  way  of  security.  K. 
failed,  and  a  bill  was  filed  by  the  bank  claiming 
the  cargo  as  against  the  holders  of  the  other  biU 
of  lading  :— Held,  that  F.  &  Co.  had  full  right  to 
negotiate  the  bill  of  exchange  with  the  bill  of 
lading  annexed,  and  that  the  bank  must,  at  the 
time  when  they  made  an  advance  on  the  biU  of 
lading,  have  known  that  there  would  be  several 
biUs  of  lading,  and  that  one  could  not  be  nego- 
tiated without  the  other.  The  English  bank  had, 
therefore,  no  priority.  Gilbert-  v.  Guignon,  L.  R. 
8  Ch.  16 ;  27  L.  T.  733 ;  21  W.  R.  281  ;  1  Asp. 
M.  C.  498. 

Where  several  bills  of  lading  have  been  signed 
of  different  imports,  no  reference  is  to  be  h^  to 
the  time  when  tl  ey  were  signed  by  the  captain, 
but  the  person  who  first  gets  one  of  them,  by  a 
legal  title  from  the  owner  or  shipper,  has  a  right 
to  the  consignment.  CaldweU  v.  BaU^  1  Term 
Rep.  205  ;  1  R.  R.  87. 

And  where  such  bills  of  lading,  though  dif- 
ferent upon  the  face  of  them,  are  constructively 
the  same,  and  the  captain  has  acted  bon&  fide,  a 
delivery  according  to  such  legal  title  will  dis- 
charge him  from  them  all.    lb, 

A  master  is  justified  in  delivering  goods  to  the 
holder  of  the  first  bill  of  lading  presented.  The 
Tigress,  Br.  &  Lush.  38  ;  32  L.  J.,  Adm.  97  ;  9  Jur. 
(N.8.)  361  ;  8  L.  T.  117  ;  11  W.  R.  538. 

The  indorsement  or  delivery  of  one  of  a  tri- 
plicate set  of  bills  of  lading  does  not  necessarily 
operate  as  an  indorsement  or  a  delivery  of  alL 
lb. 

The  mere  indorsement  and  delivery  of  one  of 
a  triplicate  set  of  bills  of  lading  is  not  neces- 
sarily such  a  negotiation  as  to  preclude  a  vendor 
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from  exercising  his  right  of  stoppage  in  transitu. 

A.  bought  coal  of  B.,  to  be  shipped  in  a  ship 
chartered  by  A.,  payment  in  cash  against  bill  of 
lading  in  the  hands  of  B/s  agent.  Before  ship- 
ment A.  sold  to  C,  and  at  the  time  of  both  sales 
the  coal  was  unascertained.  The  coal  was 
shipped,  and  three  bills  of  lading  signed  for 
delivery  to  A.  or  order ;  one  only  was  stamped 
and  retained  by  B.,  another  was  sent  to  A.  Not 
being  paid,  B.  sent  the  stamped  bill  of  lading  to 
D.,  and  the  captain  delivered  the  coal  to  him  : — 
Held,  that  C.  had  no  right  of  action  against  D. 
lioak^y.  NicoUim,  19  C.  B.  (N.8.)  290 ;  34  L.  J., 
C.  P.  278;  12L.T.  573. 

Where  the  consignor  of  goods  abroad  advised 
the  consignee  by  letter  that  he  had  chartered  a 
ship  on  his  account,  and  inclosed  him  an  invoice 
of  the  goods  laden  on  board,  which  were  therein 
expressed  to  be  for  account  and  risk  of  the  con- 
signee, and  also  a  bill  of  lading,  expressing  the 
drfivery  to  be  made  to  order,  &c.,  he  paying 
freight  for  the  goods  according  to  charterparty ; 
and  the  letter  of  advice  also  informed  the  con- 
signee that  the  consignor  had  drawn  bills  on  him 
at  three  months  for  the  value  of  the  cargo  : — 
Held,  that  the  invoice  and  bill  of  lading  sent  to 
the  consignee,  and  the  delivery  of  the  goods  to 
the  captain,  vested  the  property  in  the  consignee, 
subject  only  to  be  divested  by  the  consignor's 
right  to  stop  the  goods  in  transitu  in  case  of  the 
insolvency  of  the  other.  Walley  v.  MoTdy&mery., 
3  East,  585  ;  7  R.  B.  526. 

The  consignor's  agent  having  obtained  posses- 
sion of  the  cargo  under  another  bill  of  lading, 
and  having  refused  to  deliver  it  up  unless  the 
consignee  would  make  immediate  payment, 
which  he  declined  doing,  but  offered  his  accept- 
ances at  three  months  in  the  manner  before 
stipulated  :  —  Held,  that  the  consignee  might 
maintain  trover  against  such  agent  without 
having  tendered  payment  of  the  freight  either  to 
him  or  the  captain,  the  agent  having  possessed 
himself  of  the  goods  wrongfully.    Ih, 

Jvs  disponendi  Baaer^ed.]  —  B.  sold  to  A. 
wheat,  the  price  to  be  paid  by  bankers'  draft  on 
London  at  two  months,  to  be  remitted  on  receipt 
of  invoice  and  bill  of  laiding,  which  B.  shipped  by 
order  of  A.,  to  be  carried  to  M.,  for  the  account 
and  at  the  risk  of  A.,  there  to  be  delivered  to  A.; 
B.  delivered  the  wheat  to  the  master  of  the  vessel, 
who  took  possession  of  it ;  the  master  signed  a 
bill  of  lading  to  deliver  the  wheat  to  the  order  of 
B.,  who  indorsed  such  bill  of  lading  to  A.,  and 
made  an  invoice,  and  sent  the  invoice  and  bill  of 
lading  to  A.  in  a  letter,  requiring  A.  to  remit  in 
course,  which  letter,  with  the  invoice  and  bill  of 
lading,  was  received  by  A.  A.  having  received 
the  bill  of  lading  and  invoice,  and  having  failed 
to  remit  the  bankers'  draft,  B.  assumed  to  revoke 
and  rescind  the  sale,  and  caused  the  wheat  to  be 
stopped  in  its  passage  to  A. : — Held,  that,  by  the 
delivery  of  the  wheat  to  the  master  of  the  vessel, 
for  the  account  and  at  the  risk  of  A.,  and  the 
transmission  of  the  indorsed  bill  of  lading,  B. 
bad  so  parted  with  the  property  and  right  of 
possession  as  not  to  be  entitled  to  intercept  the 
delivery.  Wilfnliurgt  v.  Bowker^  7  Man.  &  G.  882  ; 
8  Scott  (N.B.)  571  ;  12  L.  J.,  Ex.  475— Ex.  Ch. 

The  plaintiff,  a  merchant  at  Leeds,  contracted 
with  the  London  partner  of  a  firm  carrying  on 
business  as  merchants  at  London  and  Odessa  for 
the  purchase  of  linseed,  to  be  paid  for  half  by 
drafts  on  the  buyer,  at  three  months  from  the 
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time  of  advice  of  the  sale  reaching  Odessa,  and 
the  remainder  at  three  months  from  the  date  of 
shipment.  The  London  partner  forwarded  the 
contract  to  the  Odessa  partner,  and  the  latter 
drew  upon  the  plaintiff  two  bills  of  exchange  on 
account  of  the  linseed,  which  were  accepted  and 
paid  when  due.  In  onler  to  fetch  the  lins^  the 
plaintiff  chartered  a  vessel,  which  was  to  proceed 
with  an  outward  cargo  to  Odessa,  and  there  take 
on  board,  from  the  agents  of  the  freighter,  the 
linseed,  and,  being  loaded,  proceed  to  Hull,  and 
deliver  the  same  to  the  order  of  the  freighter  on 
being  paid  freight.  The  vessel  having  arrived  at 
Odessa,  the  master  applied  for  the  linseed,  and 
produced  a  copy  of  the  charterparty,  when  he 
was  informed  that  the  cargo  should  be  shipped 
in  time.  A  letter  was  also  sent  by  the  Odessa 
partner  to  the  London  partner,  informing  him  of 
the  arrival  of  the  vessel,  and  stating  that  a  por- 
tion of  the  linseed  was  ready  for  her.  The 
Odessa  house  commenced  loading  the  vessel,  but 
not  being  able  to  procure  the  entire  quantity  of 
linseed,  the  master  consented  to  receive  wheat 
in  substitution,  which  was  accordingly  shipped. 
When  the  loading  of  the  linseed  was  completed, 
the  Odessa  partner  wrote  to  the  London  partner, 
stating  that  he  should  have  the  bill  of  lading  by 
the  next  post.  The  Odessa  partner  afterwards 
procured  the  master  to  sign  bills,  making  the 
goods  deliverable  **  unto  order  or  to  assigns," 
and  indorsed  the  bills  of  lading  for  value  to  a 
thirtl  person,  who  transferred  them  to  the  defen- 
dant : — Held,  that  there  was  no  such  delivery  of 
the  goods  as  to  vest  the  right  of  property  or 
possession  in  the  plaintiff.  ElU^shaw  v.  Magni<iey 
6  Ex.  570. 

B.  &  Co.,  merchants  at  Liverpool,  sent  orders 
to  M.  &  Co.,  merchants  of  Charleston,  to  ship  on 
account  of  B.  &  Co.  cotton  for  the  homeward 
voyage  of  their  ship  the  "  Charlotte."  M.  fa  Co. 
accordingly  made  considerable  purchases  of 
cotton,  and  shipped  it  on  board  the  vessel  of 
B.  k.  Co.  The  master  signed  the  bill  of  lading 
of  the  cotton  to  be  delivered  at  Liverpool,  **  to 
order,  or  to  our  assigns,  paying  for  freight  for 
the  cotton  nothing,  being  owners'  property,"  and 
M.  &  Co.  indorsed  the  bill  of  lading,  "  Deliver  the 
within  to  the  bank  of  Liverpool,  or  order." 
M.  &  Co.  informed  B.  &  Co.  that  they  had  drawn 
bills  upon  them  for  the  cargo  on  their  account, 
by  the  "  Charlotte,"  and  desired  them  to  insure 
the  cotton.  M.  k.  Co.  also  sent  to  B.  &  Co.  an 
abstract  invoice,  which  stated  that  the  cotton  was 
shipped  by  M.  &  Co.  on  board  the  "  Charlotte  " 
for  Liverpool,  "  by  order  and  for  account  of 
B.  &  Co.  there,  and  addressed  to  order."  M.  &  Co. 
afterwards  sent  a  full  invoice,  stating  that  the 
cotton  was  shipped  for  Liverpool  "  by  order  and 
for  account  of  B.  &  Co.  there,  and  to  them  con- 
signed." M.  &  Co.  not  having  sufficient  funds 
of  B.  &  Co.  to  pay  for  the  cotton,  sold  the  biUs  to 
a  bank  at  Charleston,  and  delivered  to  the  bank 
the  bill  of  lading  so  indorsed,  as  a  security  for 
pajrment  of  the  bills,  which  were  dishonoured 
and  taken  up  by  M.  &  Co.  B.  &  Co.  became 
bankrupts  before  the  arrival  of  the  vessel,  and  on 
its  arrival  M.  &  Co.  by  their  agent  claimed  to 
stop  the  cargo  in  transitu,  and  it  was  afterwards 
stowed  in  the  warehouse  of  the  defendants : — 
Held,  first,  that  the  property  in  the  cotton  did 
not  vest  absolutely  in  B.  &  Co.,  notwithstanding 
the  delivery  on  board  their  ship,  for  by  the  terms 
of  the  bill  of  lading  M.  &  Co.  reserved  to  them- 
selves a  jus  disponendi  of  the  goods  which  the 
master   acknowledged  by  signing   the  bill  of 
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lading,  making  the  cotton  deliverable  to  their 
order  or  assigns,  although  by  so  doing  the  master 
might  have  exceeded  his  authority.  Tumfir  v. 
Livejyool  Docks,  6  Ex.  643  ;  20  L.  J.,  Ex.  393— 
Ex.  Ch. 

Held,  secondly,  that  M.  &  Co.  did  not  by  their 
indorsement  and  delivery  of  the  bill  of  lading  to 
the  bank,  divest  thems^ves  of  their  property  in 
or  possession  of  the  goods.    Ih. 

When  by  a  bill  of  lading  goods  are  made 
deliverable  to  the  shipper,  or  his  order,  and  not 
to  the  consignee,  the  jus  disponendi,  or  control 
over  the  property  in  the  goods  shipped,  remains 
with  the  shippers,  although  the  invoice  states 
that  the  gooct  were  shipped  **  on  account  of  and 
at  the  risk  of "  the  consignee ;  such  statement 
being  not  conclusive,  of  itself,  that  the  right  to 
the  possession  of,  as  well  as  the  property  in,  the 
goods  was  intended  to  be  unconditionally  passed 
to  the  consignee.  Shepherd  v.  Harrison,  40 
L.  J.,  Q.  B.  148  ;  L.  R.  5  H.  L.  116 ;  24  L.  T. 
857 ;  20  W.  R.  1  ;  1  Asp.  M.  C,  66. 

The  burthen  of  showing  the  existence  of  a 
different  state  of  things  lies  on  the  person  who 
contradicts  what  would  be  the  ordinary  legal 
conclusion  from  the  transaction.    lb. 

When  a  vendor  for  his  own  protection  takes 
and  keeps  a  bill  of  lading  making  the  goods  sold 
deliverable  to  his  own  order,  and  the  goods  are 
deliverable  by  the  contract  of  sale  on  certain 
conditions,  the  vendor  thereby  preserves  a  hold 
over  the  goods  until  the  conditions  are  fulfilled 
and  the  bill  of  lading  handed  over,  or  until  the 
vendee  offers  to  fulfil  the  conditions  ;  and  such 
a  hold  confers,  not  only  a  right  to  the  possession 
of  the  goods,  but  also  a  power  to  dispose  of 
them,  at  least  so  long  as  the  vendee  continues  in 
default.     Ogg  v.  Shvter^  46  L.  J.,  C.  P.  44 ;  1 

C.  P.  B.  47 ;  33  L.  T.  492  ;  24  W.  R.  100 ;  3 
Asp.  M.  C.  77— C.  A. 

Imperfect  Asiignment  by  Indorsee.]  —  The 
delivery  of  a  bill  of  lading  indorsed  puts  it 
in  the  power  of  the  indorsee  to  transfer  the 
property  to  a  bon^  fide  purchaser  for  a  valuable 
consideration,  and  deprives  the  original  owner  of 
any  right  of  stoppage  in  transitu ;  but,  as 
between  the  original  paities,  the  consignor  and 
consignee,  the  question,  whether  the  property 
passed,  will  depend  upon  what  the  real  contract 
was.  Jenkyns  v.  Usbome,  8  Scott  (N.R.)  606  ;  7 
Man.  &  CJ.  67»;  13  L.  J.,  C.  P.  196. 

A.,  of  London,  had  ordered  beans  of  B.  &  C, 
of  Leghorn,  through  D.,  their  agent.  B.  &  C. 
shipped  more  than  the  quantity  ordered,  and 
drew  two  bills  on  A.— one  for  the  quantity 
ordered,  and  the  other  for  the  residue  ;  and  they 
transmitted  those  bills  to  A.  through  D.,  with  a 
letter  of  advice  and  an  indorsed  bill  of  lading  for 
the  whole  cargo.  A.  accepted  the  bill  for  the 
beans  ordered,  but  declined  to  take  the  residue 
or  to  accept  the  bill  drawn  against  them.  D. 
consented  to  take  the  residue,  and  A.  thereupon 
wrote  a  letter  to  him  acknowledging  such  residue 
to  be  his,  and  inclosed  an  order  to  the  captain  to 
deliver  them  to  D.  D.  thei*eupon  handed  over 
the  bill  of  lading  to  A.  D.  accepted  the  bill 
drawn  against  the  residue  of  the  cargo,  and  paid 
it  at  maturity.    Before  the  arrival  of  the  ship 

D.  sold  the  residue  to  E.,  who  accepted  a  bill  for 
the  amount  drawn  by  B,,  who  happened  to  be  in 
London,  and  handed  to  E.  A.*s  letter  and  delivery 
order.  £.  afterwards  applied  to  F.  for  an 
advance  of  cash,  and  handed  over  to  him  such 
letter  and    delivery  order :  and   F.  gave   his 


acceptance  to  E.  for  the  amount  of  cash  required. 
Before  E.'s  acceptance  became  due,  and  before 
the  arrival  of  the  ship,  £.  stopped  payment  : — 
Held,  that  D.  might  stop  the  residue  not  taken 
by  A.  in  transitu,  and  that  the  delivery  order 
given  by  A.  was  not  equivalent  to  a  bill  of 
lading.    Ih, 

Where  no  Property  in  Indorter.] — Unless  the 
indorser  of  a  bill  of  lading  really  and  bonft  fide 
has  property  in  the  goods  at  the  time  of  indorse- 
ing  it,  the  Bills  of  Lading  Act  (18  &  19  Vict, 
c.  Ill)  passes  no  property  to  the  indorsee,  and 
upon  the  intervention  of  the  true  owner  the 
latter  is  entitled  to  receive  the  goods  from  the 
shipowner,  who  is  thereupon  relieved  from  the 
liability  of  delivering  them  according  to  the  bill 
of  lading.  Finlay  v.  Liverpool  and  Great 
Western  Steamship  Co,,  23  L.  T.  251. 

Knowledge  of  Aesignee  of  previons  Tnuufar.] 
— If  A.  has  an  equitable  title  to  goods  on  board 
a  ship,  and  B.,  knowing  of  such  a  title,  gets  an 
indorsement  of  the  bill  of  lading,  he  cannot 
recover  such  goods  in  an  action  of  trover,  but  the 
captain  will  be  justified  in  delivering  the  goods 
to  A.    Dick  V.  Lumsden,  Peake,  251. 

Wrongftil  Delivery  under,  by  Captain.] — The 
consignor  of  goods  abroad,  upon  a  receipt  of 
orders  from  a  correspondent  here,  shipped  goods 
on  account  and  at  the  risk  of  the  consignee,  and 
took  bills  of  lading  from  the  captain  making  the 
goods  deliverable  to  the  consignor's  own  order, 
and  transmitted  one  of  such  bills  unindorsed  with 
the  invoice  to  the  consignee,  inclosed  in  a  letter, 
informing  him  that  he  had  drawn  upon  him  for 
the  amount,  which  he  doubted  not  would  meet 
due  honour,  and  close  the  account,  and  the  con- 
signor, by  way  of  precaution,  also  sent  another 
biU  of  lading  indorsed  to  his  own  agent : — Held, 
that  upon  the  shipment,  on  account  and  at  the 
risk  of  the  consignee,  the  property  in  the  goods 
vested  in  him,  subject  only  to  be  divested  by  the 
consignor's  stopping  them  while  in  transitu,  and 
that  upon  the  arrival  of  the  goods,  the  consignee 
having  obtained  possession  of  them  from  the 
captain  by  the  production  of  his  indorsed  bill  of 
lading,  the  property  became  absolute  in  the  con- 
signee, however  wrongfully  parted  with  by  the 
captain  without  authority  from  the  shipper,  and 
however  liable  the  captain  might  be  to  him  on 
that  account.  Cbxe  v.  Harden^  4  East,  211  ;  1 
Smith,  20  ;  7  R.  R.  670. 

London  Dock  Company— Delivery  of  Wine — 
Legal  Owner  or  Holder  of  Bill  of  Lading.] — By 
a  printed  regulation  of  the  London  Dock  Com- 
pany orders  for  delivery  cannot  be  acted  upon 
unless  signed  by  the  party  in  whose  name  the 
goods  stand  in  the  company's  books,  or  by  a 
person  duly  authorised,  in  writing  under  the  hand 
of  the  principal,  to  sign  them.  Wine  was  entered 
in  the  books  of  the  company  in  the  name  of  S., 
clerk  to  W.,  but  the  bills  of  lading  were  in  the 
hands  of  H.,  the  consignee  of  the  wine.  The 
wine  not  having  been  approved  by  W.,  H.  agreed 
to  take  it  back,  and  applied  to  W.  to  return  a 
part  of  it ;  but  W.  refused  to  do  so  until  his 
acceptance  for  the  wine  should  be  returned  to 
him.  H.  then  exhibited  the  bills  of  lading  to 
the  company,  which  informed  W.  that  it  would 
deliver  the  wine  to  H.  unless  it  should  be 
restrained  from  so  doing.  W.  and  S.  thereupon 
filed  a  bill  against  the  company  and  H.  for  an 
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injunction  to  restrain  the  company  from  deliver- 
ing the  wine  to  H.  without  the  written  order  of 
W.  and  S.,  or  one  of  them,  and  praying  that  the 
company  and  H.  might  be  ordered  to  pay  the 
costs  of  the  suit : — Held,  that  as  the  legal  title 
to  the  wine  was  in  H.  by  virtue  of  the  bill  of 
lading,  the  company  was  entitled  to  its  costs, 
which,  under  the  circumstances  of  the  case,  were 
ordered  to  be  paid  equally  by  W.  and  S.  and  H., 
W.  and  S.  and  H.  also  bearing  their  own  costs 
•equally.  Wriffht  v.  London  Dock  Cb.,  5  Jur. 
(».s.)  1411— L.  J  J. 

*'  Faffing  of  Property  *'  in  Goodf — Indorfo- 
mont  by  Way  of  Fledge.] — The  mere  indorse- 
ment and  delivery  of  a  bill  of  lading  by  way  of 
pledge  for  a  loan  does  not  pass  "  the  property  in 
the  goods "  to  the  indorsee,  so  as  to  transfer  to 
him  all  liabilities  in  respect  of  the  goods  within 
the  meaning  of  the  Bills  of  Lading  Act  (IS  k 
19  Vict.  c.  Ill),  8.  1.  Sewell  v.  Burdick^  54 
L.  J.,  Q.  B.  156  ;  10  App.  Cas.  74  ;  52  L.  T.  445  ; 
33  W.  R.  461  ;  5  Asp.  M.  C.  376— H.  L.  (E.) 

Goods  were  shipped  to  a  foreign  port  under 
bills  of  lading  making  the  goods  deliverable  to 
the  shipper  or  assigns.  After  the  goods  had 
arrived,  and  been  warehoused,  the  shipper 
indorsed  the  bills  of  lading  in  blank,  and 
deposited  them  with  the  indorsees  as  security  for 
a  loan.  The  indorsees  never  took  possession  of 
or  dealt  with  the  goods  : — Held,  that  "  the  pro- 
perty "  in  the  goods  did  not  "  pass "  to  the 
indorsees  within  the  meaning  of  the  Bills  of 
Lading  Act  so  as  to  make  them  liable  in  an 
action  by  the  shipowner  for  the  freight.    Ih, 

Liability  for  demurrage  under  a  bill  of  lading 

^is  imposed  on  the  holder  by  way  of  security  only 

'who  presented  the  bill  and  demanded  the  delivery. 

Allen  v.  CoUaH,  52  L.  J.,  Q.  B.  686  ;  11  Q.  B.  D. 

782 ;  48  L.  T.  944  ;  31  W.  B.  841  ;  6  Asp.  M.  C.  104. 

Adyerae  Glaimantf  to  Goodf— Interpleader.] — 

Captain  of  ship  may  file  interpleader  where 
partis  claim  adversely  under  bill  of  ]a(.ling  ;  but 
otherwise  where  paramount  to  it.  Lowe  v. 
Richardson,  3  Madd.  277. 

Hypotheostion  Note — Delivery  Order — Pro- 
perty ixL  Ooodf — ^Trover — Fledge.] — In  an  action 
for  wrongfully  depriving  the  plaintiff  of  goods, 
it  fiuppeared  that  the  goods  had  been  consigned 
to  England  from  a  colony.  The  bills  of  lading 
provided  that  the  goods  were  to  be  delivered  to 
the  order  of  the  consignor  or  his  assigns.  The 
consignor  drew  bills  of  exchange  on  the  con- 
signee against  the  consignment,  and  sold  the 
bills  of  exchange,  with  the  bills  of  lading 
annexed,  which  he  had  indorsed  in  blank,  to 
a  colonial  bank,  who  sent  them  to  a  bank  in 
London,  with  a  hypothecation  note  empowering 
the  London  bank  to  sell  the  goods  if  the  bills  of 
exchange  were  not  accept^  or  not  paid  at 
maturity.  The  goods  arrived  in  England,  and 
"Were  delivered  to  the  defendants,  who  were  a 
railway  company,  to  be  delivered  to  the  order  of 
the  shipowners.  The  consignee  paid  the  freight 
and  other  shipping  charges  and  accepted  the 
bills  of  exchange,  but  before  the  bills  became 
due,  he  induced  the  defendants  wrongfully  to 
deliver  the  goods  to  him  without  producing  a 
delivery  order  from  the  shipowners.  When  the 
bills  became  due  the  consignee  requested  the 
plaintifEs  to  advance  the  money  and  take  up  the 
Mis.  They  did  so,  and  received  the  bills  of 
exchange  and    the    biUs    of    lading   from  the 


London  bank,  and  ultimately  obtained  delivery 
orders  from  the  shipowners  in  exchange  for  the 
biUs  of  lading.  When  they  presented  the 
delivery  orders  to  the  defencUints  they  found 
that  the  goods  had  already  been  given  up  to  the 
consignee,  and  they  thereupon  commenced  the 
present  action  : — Held,  first,  that  the  plaintiffs 
must  be  taken  to  be  pledgees  of  the  goods,  and 
had  therefore  a  property  sufficient  to  entitle 
them  to  maintain  the  action  independently  of 
the  Bills  of  Lading  Act.  Secondly,  that  the 
plaintiffs'  right  of  action  was  not  afEected  by 
the  fact  that  at  the  date  of  the  wrongful  delivery 
they  had  not  acquired  their  title  to  the  goods. 
BrUtol  Bank  v.  Midland  Railway,  61  L.  J., 
Q.  B.  115  ;  [1891]  2  Q.  B.  653  ;  65  L.  T.  234  ;  40 
W.  R.  148  ;  7  Asp.  M.  G.  69— C.  A. 

'* Contents  Unknown" — No  lYidenoe  of  Pro- 
perty in  Confignee.] — If  the  bill  of  lading  con- 
tains the  words  "  contents  unknown,"  so  that  it 
does  not  amount  to  a  receipt  for  any  goods  in 
particular,  it  is  not  by  itself  evidence  either  of 
the  quantity  of  the  goods  or  of  property  in  the 
consignee.  Haddow  v.  Parry ,  3  Taunt  305  ;  12 
K.  B.  666. 

Bill  of  Lading  sent  with  Bill  of  Szehange — 
Converfion  of  Oooda — Xeaeare  of  Damagef.] — 

A  shipload  of  timber  having  been  consigned  to 
the  defendants,  the  shipper  sent  the  bill  of 
lading  and  other  shipping  documents,  and  also 
a  bill  of  exchange,  to  the  plaintiffs  in  the  usual 
course  of  business,  to  cover  advances  made  by 
them  to  him.  The  plaintiffs  handed  the  shipping 
documents  and  bill  of  exchange  to  agents  who 
acted  for  them  and  for  the  defendants.  The 
agents,  at  the  plaintiffs'  request,  forwarded  the 
bill  of  exchange  to  the  defendants  to  be  accepted 
by  them.  Shortly  afterwards  the  defendants 
infoimed  the  agents  that  the  cargo  was  out  of 
condition,  and  that  they  could  not  accept  it  as 
it  then  was.  The  agents  replied  that  the  defen- 
dants should  either  return  the  bill  accepted  or 
the  shipping  documents.  This  the  defendants 
refused  to  do,  as  they  had  paid  part  of  the 
freight  and  intended  to  take  possession  of  the 
cargo.  Subsequently  they  stated  .that  they  had 
been  compelled  by  the  dock  company  to  remove 
the  cargo,  but  that,  if  the  agents  would  repay 
them  the  freight  and  certain  charges,  and  their 
profits  on  part  of  the  cargo  which  they  had  sold, 
they  would  return  the  shipping  documents.  The 
agents  replied  that  the  matter  must  be  left  in 
the  hands  of  the  plaintiffs,  the  owners  of  the 
cargo.  The  defendants  then  returned  to  the 
agents  the  bill  of  exchange  unaccepted,  but 
retained  the  bill  of  lading  as  security  against 
the  freight  and  charges ;  offering  to  give  it  up 
upon  payment  of  the  freight  and  charges. 
Thereupon  the  plaintiffs  brought  an  action 
against  the  defendants,  claiming  that  they 
should  be  ordered  to  accept  and  deliver  up  the 
bill  of  exchange ;  and  a  declaration  that  until 
such  acceptance  and  delivery  they  were  not 
entitled  to  retain  the  bill  of  lading  ;  and  asking 
for  a  receiver,  an  injunction  and  damages.  The 
action,  owing  to  the  delay  of  both  parties,  did  not 
come  on  for  hearing  for  four  years  : — Held,  that 
the  defendants,  having  refused  to  accept  the  bill 
of  exchange,  were  bound  to  return  the  shipping 
documents ;  and  that  their  taking  possession 
of  and  dealing  with  the  cargo  was  wrongful ;  and 
that  the  plaintiffs  were  entitled  to  damages, 
namely,  the  value  of  the  cargo,  less  freight  and 
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charges  of  selling  part  of  the  cargo ;  and  to 
further  damages  in  the  nature  of  interest  for 
being  kept  out  of  possession  of  the  cargo,  at  the 
rate,  under  the  circumstances  of  delay  in  the  \ 
action,  of  2^  per  cent.  Bew  v.  Payne^  53  L.  T. 
982  ;  5  Asp.  M.  C.  515. 

o.  Conditioxially — Drawn  affainat  Bills  of 

Sxohanffe. 

Effect  of.] — P.  shipped  600  tons  of  umber  upon 
a  vessel  chartered  for  the  plaintiff.  The  bill  of 
lading  made  the  umber  deliverable  to  the  order 
of  P.  or  assigns.  The  plaintiff  insured  the  umber. 
A  bill  of  exchange  drawn  by  P.  on  the  plaintiff, 
which  had  been  discounted  by  the  defendants,  to 
whom  the  bills  of  lading  haid  been  transferred, 
having  been  refused  acceptance,  a  second  bill  was 
drawn  by  P.  to  the  order  of  C.  on  the  plaintiff, 
and  was  given  to  the  defendants  in  exchange  for 
the  first  bill,  upon  the  terms  that  the  plaintiff 
should  accept  and  pay  the  second  bill  against  the 
delivery  of  the  bill  of  lading.  The  umber  and 
the  bill  of  exchange  reached  their  destination  at 
the  same  time,  but  the  plaintiff  declined  to 
accept  the  bill.  The  umber  was,  therefore, 
entered  at  the  custom  house  in  the  defendants' 
name.  Subsequently  the  plaintiff  tendered  the 
amount  of  the  bill  of  exchange  and  demanded 
the  bill  of  lading,  but  the  defendants  refused  to 
give  up  the  bill  of  lading  ;  the  plaintiff  offered  a 
guarantee  for  the  freight,  which  offer  was  not 
accepted  by  the  defendants,  and  they  sold  the 
cargo : — Held,  in  an  action  by  the  plaintiff  for 
the  value  of  the  umber  so  sold  by  the  defendants, 
that  the  property  in  the  umber  passed  to  the 
plaintiff,  and  therefore  that  the  plaintiff  was 
entitled  to  recover.  JfirabUa  v.  Imj/eival  Otto- 
nmn  Bank,  47  L.  J.,  Ex.  418  ;  3  Ex.  D.  164  ; 
38  L.  T.  597  ;  3  Asp.  M.  C.  591. 

K.  k.  Co.,  merchants  in  New  Orleans,  purchased 
with  their  own  money  com,  as  agents  for  the 
plaintiff  in  England,  for  the  price  of  which  they 
drew  bills  of  exchange  upon  the  plaintiff,  which 
he  accepted.  The  com  was  shipped  under  bills 
of  lading,  making  it  deliverable  to  K.  k,  Co.  or 
their  order,  and  invoices  and  a  letter  of  advice 
were  forwarded  to  the  plaintiff,  stating  that  the 
com  was  shipped  on  his  account.  The  bills  of 
exchange  dniwn  upon  the  plaintiff  were  pur- 
chased for  their  full  amount  by  the  defendant, 
of  K.  &  Co.,  who  indorsed  and  delivered  to  them 
the  bills  of  lading  as  a  security  for  the  due  pay- 
ment of  the  bills  of  exchange,  with  a  power  of 
sale  in  case  of  non-payment.  On  the  day  when 
the  bills  of  exchange  fell  due,  the  plaintiff  offered 
payment  to  the  holder  of  them,  but  the  bills 
being  accidentally  mislaid,  the  money  was  not 
then  received,  but  he  was  desired  to  pay  the 
following  morning,  which  he  was  unable  to  do  : 
and  the  bills  had  never,  in  fact,  been  paid.  The 
defendant  having  sold  the  com  under  the  power, 
the  plaintiff  brought  trover:  —  Held,  that  he 
could  not  recover,  as  by  the  indorsement  of  the 
bills  of  lading  to  the  defendant  a  special  property 
passed  to  him  in  the  com,  subject  to  which  the 
plaintiff  had  a  general  property  by  the  invoice 
and  letter  of  advice,  and  that  the  offer  of  pay- 
ment by  the  plaintiff  did  not  discharge  the 
plaintiff  from  his  duty  to  pay  the  bills  before 
the  right  to  the  possession  of  the  com  attached. 
Jenkyns  v.  Brtnon,  14  Q.  B.  496  ;  19  L.  J.,  Q.  B. 
286;  14Jur.  505. 

The  plaintiffs,  merchants  at  New  York,  by 
direction  and  on  account  of  B.,  forwarded  to  the 


defendant,  a  commission  agent  at  Hull,  employed 
by  B.,  the  invoices  and  bills  of  lading  of  two- 
cargoes,  against  which  they  drew  upon  the 
defendant  billB  which  he  accepted  add  paid. 
The  defendant  sold  the  cargoes,  which  did  not 
realise  enough  to  cover  his  acceptances.  The 
plaintiffs  afterwards,  and  by  direction  of  B., 
forwarded  to  the  defendant  the  invoice  and  biU 
of  lading  of  another  cargo  which  had  been  pur- 
chased by  B.  with  money  supplied  by  the 
plaintiffs,  and  the  bills  of  lading  of  which  had 
been  specially  indorsed  to  them  as  a  security, 
and  were  by  them  specially  indorsed  to  the 
defendant ;  the  plaintiff  at  the  same  timestating^ 
that  they  had,  by  direction  of  B.,  drawn  upon 
the  defendant  for  part  of  the  price.  The  defen- 
dant, without  knowing  that  the  plaintiffs  had 
made  advances  to  B.,  took  the  bill  of  lading, 
disposed  of  the  cargo,  and  placed  the  proceeds- 
to  the  credit  of  B. : — Held,  that  the  defendant 
was  not  bound  as  between  himself  and  the 
plaintiffs  to  accept  the  bills  drawn  against  the 
last  cargo,  because  no  privity  could  arise 
between  the  plaintiffs  and  the  defendant  except 
by  express  contract,  and  the  indorsement  of 
the  bill  of  lading  by  the  plaintiffs  to  the  defen- 
dant, and  his  receiving  it  and  disposing  of  the 
cargo,  did  not,  under  the  circumstances,  create 
such  a  contract.  Depperman  v.  Hnbhersty,  17 
Q.  B.  767. 

A.  consigned  goods  to  B.  abroad,  and  ordered 
a  cargo  in  return,  for  which  he  sent  his  own 
ship.  The  return  cargo  was  delivered  to  A.'a 
captain,  B.  stating  it  to  be  "  on  A.'s  account,  as^ 
A.  s  own  goods,  and  to  be  delivered  to  A."  The 
return  cargo  consisting  of  more  goods  than  the 
proceeds  of  those  consigned  to  B.,  B.  drew  bills 
on  A.  for  the  difference,  which  he  sent  to  his 
agent  with  a  bill  of  lading  drawn  in  blank,  and 
desiring  the  agent,  in  case  of  A.'s  refusal  to 
accept  the  bills,  to  indorse  the  bill  of  lading  to 
C. ;  A.  refused  to  accept  the  billB,  and  the  biU  of 
lading  was  accordingly  indorsed  to  C.  The  ship 
arrived,  and  C.  demanded  the  cargo,  as  indorsee 
of  the  bill  of  lading ;  the  captain,  however, 
refused,  and  delivered  them  to  A.,  who  deposited 
them  with  D.  as  his  warehouseman  ;  D.  then 
received  notice  from  B.  to  hold  the  goods  for  B. 
as  his  property  ;  in  consequence  of  which  D. 
refused  to  redeliver  them  to  A.  In  an  action  of 
trover  by  A.  against  D. : — Held,  that  D.  was  not 
estopped  by  having  i-eceived  the  goods  as  ware- 
houseman of  A.  from  setting  up  the  claim  of  a 
third  person  as  a  defence,  supposing  that  claim 
to  be  a  good  one,  and  that  though  the  goods 
might  have  been  delivered  to  the  captain,  on 
condition  of  A.'s  accepting  the  bills,  yet,  as  no 
such  condition  was  imposed  at  the  time  of  the 
delivery,  that  the  delivery  was  complete,  and 
vested  the  property  absolutely  in  A.  Ogle  v. 
AtkinJfOH,  1  Marsh.  323  ;  5  Taunt.  759  ;  15  R.  R.. 
647. 

A  continental  bank,  having  contracted  to  sell 
and  ship  1,400  quarters  of  rye,  to  be  paid  for  by 
an  acceptance  at  three  months,  put  the  rye  on 
board  the  "Agatha."  The  vessel  proved  to  be 
capable  of  containing  from  200  to  300  quarters 
more  grain  than  the  quantity  shipped,  and  there- 
fore the  bank  filled  up  the  vacant  space  with 
maize.  One  bill  of  lading  only  was  given  for 
the  cargo,  and  the  bank  wrote  on  tlie  24th  April 
to  the  purchasers,  with  the  invoices  and  drafts  : 
'*  The  maize  is  on  the  same  bill  of  lading  as  the 
rye  ...  as  there  would,  no  doubt,  be  a  loss  on 
the  maize,  we  presume  you  will  wish  to  leave  it 
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for  acooant  of  shippers  ;  but  if  you  will  accept 
the  bill  we  will  get  an  undertaking  from  the 
bank  to  hold  you  harmless  for  so  doing."  The 
purchasers,  who  had  made  a  sub-sale  of  the 
-cargo,  replied  :  **  The  drafts  and  invoices  of  this 
cargo  are  to  hand,  and  we  observe  that  the  bills 
-of  lading  are  in  the  hands  of  the  .  .  .  bank. 
We  think  ...  we  are  entitled  to  ask  a  guarantee 
from  the  bank  that  the  *  Agatha '  shall  deliver 
the  weight  specified  in  the  invoice.  Would  you 
have  the  kindness  to  ask  the  bank  for  this,  and 
telegraph  to  as  .  .  .  their  acquiescence,  or  the 
contrary.  We  would  be  obliged  also  by  a  copy, 
or  the  original,  of  the  charterparty,  and  copy  of 
the  bUl  of  lading  for  our  government.  We  leave, 
as  you  suggest,  the  maize  to  the  shippers;  the 
transaction  in  rye  is  a  very  bad  one.  We  return 
jrou  inclosed  draft  invoices  of  maize."  On  the 
^th  May  the  purchasers  refused  to  accept  the 
bill  of  exchange  for  the  rye,  upon  the  ground 
that  the  bank  had  not  given  them  a  proper  bill 
of  lading.  In  an  action  for  such  non-accept- 
ance : — Held,  that  the  purchasers  hatl,  by  a  new 
agreement,  waived  any  objection  to  the  bill  of 
l^ing  in  respect  of  the  maize  being  included 
therein,  and  were  therefore  liable.  Imperial 
OttottMH  Bank  v.  Cuioan,  31  L.  T.  336— Ex.  Ch. 
In  1845  the  defendants,  commission  agents  in 
London,  wrote  to  the  plaintifb,  merchants  at 
Madras,  as  follows :  "  At  the  request  of  K.  and  L. 
of  Glasgow,  we  beg  to  open  a  credit  in  your 
favour  lo  the  extent  of  1,500/.,  to  be  applied  to 
the  execution  of  an  order  they  have  given  you 
for  Madras  handkerchiefs,  and  for  costs  of  which, 
as  produced,  you  draw  on  us  at  the  customai-y 
•date,  on  forwarding  bills  of  lading  to  our  order." 
In  consequence  of  this  letter,  two  orders  given 
by  K.  and  L.  were  executed  by  the  plaintifiEs, 
who  forwarded  the  goods  and  bills  of  lading  to 
the  defendants,  and  they  accepted  and  paid  bills 
drawn  on  them  in  acconlance  with  the  letter. 
In  February,  1847,  K.  and  L.  wrote  to  the  plain- 
tiffs, inclosing  patterns  for  a  third  order,  and 
saying,  "You  will  draw  for  cost,  and  consign 
goods  as  befora"  The  plaintiffs  executerl  this 
order,  and  on  the  2l8t  of  August  shipped  the 
goods  on  account  of  K.  and*  L.,  and  sent  to  the 
defendants  the  Invoice  and  bill  of  lading  inclosed 
in  a  letter,  saying,  "  We  have,  as  usual,  drawn 
upon  you  at  six  months  for  the  equivalent  of 
the  amount  of  invoice."  The  bill  of  lading 
stated  the  goods  to  have  been  "  shipped  by  the 
plaintiffs,  and  to  be  deliverable  to  the  defendants 
or  their  assijms,  on  payment  of  freight."  The 
invoice  stateil  that  the  goods  were  consigned  to 
the  defendants  on  account  and  risk  of  K.  and  L. 
The  letter  containing  the  bill  of  lading  and 
invoice  was  received  by  the  defendants  on  the 
26th  of  August,  and  the  goods  arrived  in  London 
on  the  21st  of  October.  On  the  same  day  the 
plaintiffs'  agent  received  a  bill  drawn  against 
the  goods,  and  presented  it  to  the  defendants  for 
acceptance,  but  they  refused  to  accept  it.  On 
the  27th  of  October  K.  and  L.  stopi>ed  payment. 
The  goods  were  received  by  the  defendants 
under  the  bill  of  lading,  and  sold,  and  the  pro- 
ceeds retained  by  them.  On  the  4th  of  March, 
1848,  the  plaintiffs  gave  the  defendants  notice 
that  they  claimed  to  stop  the  goods  in  transitu, 
the  defendants  having  refused  to  accept  the 
biUs;  and  the  plaintiffs  subsequently  brought 
an  action  to  recover  the  proceeds  of  the  sale  : — 
Held,  first,  that  it  was  a  question  for  the  judge, 
and  not  for  the  jury,  to  decide  whether,  under 
the  circumstances,  the  property  in  the  goods 


vested  absolutely  in  E.  and  L.,  or  merely  condi- 
tionally on  the  acceptance  of  the  bill  by  the 
defendants.  Key  v.  Cotetwortk^  7  Ex.  595 ;  22 
L.  J.,  Ex.  4. 

Held,  secondly,  that  the  contract  was  not 
subject  to  the  condition,  either  precedent  or 
sul»equent,  that  the  defendants  should  accept 
the  bill,  but  that  the  property  in  the  goods 
vested  absolutely  in  K.  and  L.  upon  the  delivery 
on  board  the  ship,  and  transmission  of  the  biU 
of  lading  to  the  defendants.    lb. 

Held,  also,  that  if  the  plaintiffs  had  intended 
to  preserve  their  right  of  property  in  the  goods 
until  the  bill  was  accepted,  they  should  have 
transmitted  the  bill  of  lading  indoi^sed  in  blank 
to  an  agent,  to  be  delivered  over  only  in  case 
the  bill  was  accepted.    lb, 

Bapreientation  tliat  Bills  would  be  Aooeptod 
— ^Right  to  Bills  of  Lading.] — An  agent  and 
manager  of  a  London  firm,  who  resided  in 
Sweden,  assured  a  merchant  there  about  to  draw 
bills  on  that  firm  that  the  bills  would  be  accepted  ; 
whereupon  bills  of  lading  for  timber  were  sent  to 
the  London  firm  and  bills  were  drawn  against 
them  : — Held,  that  this  assurance,  though  acted 
on,  was  not  to  be  treated  as  equivalent  to  an 
acceptance  of  the  bills,  so  as  to  vest  in  the  London 
firm  legal  rights  as  from  the  time  of  the  assur- 
ance given.  Haare  v.  Brevier,  7  H.  L.  Gas.  290  ; 
28  L.  J.,  Ch.  611  ;  5  Jur.(N.S.)371;  7  W.  R.374. 

Part  of  the  timber  did  not  arrive  ;  the  ngent 
having  obtained  the  shipping  documents  from  a 
purchaser  to  whom  he  had  sold  it,  and  who  had 
accepted  the  biUs,  by  stating  that  he  would 
return  them,  which  he  did  not  do : — Held,  not 
entitled  to  retain  them,  he  having  misled  the 
purchaser  into  accepting  the  bills.    lb. 

Carrier  Betting  up  Jns  tertii.]— A.,  who  re- 
sided at  Manchester,  contracted  to  buy  of  B.  at 
Dumfries  a  quantity  of  oak-bark,  to  be  shipped 
for  delivery  at  Liverpool.  B.  accordingly  shipped 
the  bark,  to  be  delivered  at  Liverpool  to  the 
defendants,  who  were  wharfingers  and  carriers 
there,  to  be  by  them  forwarded  to  A.  at 
Manchester.  The  bark  was  to  be  paid  for  in 
cash,  and  B.  sent  a  bill  of  lading,  making  it 
deliverable  to  A.  or  his  assigns,  together  with 
a  bill  of  exchange  payable  on  demand,  through 
his  bankers,  to  the  Manchester  and  Salford  Bank, 
with  instructions  to  present  the  bill  for  accept- 
ance. The  bank  at  Manchester  was  unable  to 
find  A.,  and  accoi-dingly  they  returned  the  bill  of 
lading  and  draft  to  B.  Before  the  bill  of  lading 
had  been  so  returned,  B.,  who  was  at  Liverpool 
when  the  bark  arrived  there,  believing,  from  the 
I'epresentations  of  an  agent  of  the  plaintiff  (who 
had  bought  the  bark  of  A.),  that  the  bill  of 
lading  had  been  duly  handed  over  to  A.,  assented 
to  the  bark  being  delivered  to  the  defendants  for 
the  purpose  of  its  being  earned  to  Manchester 
for  the  plaintiff;  but,  upon  subsequently  dis- 
covering that  A.  had  not  got  the  bill  of  lading  or 
paid  for  the  bark,  B.  claimed  and  received  it 
from  the  defendants : — Held,  that,  under  the 
circumstances,  the  property  in  the  bark  never 
passed  to  A.,  and  consequently  that  B.  had  a 
right  to  countermand  the  delivery ;  and  that  it 
was  competent  to  the  defendants,  notwithstand- 
ing that  they  had  received  the  bark,  to  be  carried 
for  the  plaintiff,  to  set  up  the  title  of  B.  in  an 
action  brought  against  them  by  the  plaintiff. 
Sheridan  v.  Xew  Quay  Co,,  4  0.  B.  (N.8.)  618  ; 
28  L.  J.,  C.  P.  58  ;  5  Jur.  (N.8.)  248. 
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Aooompanying  Bills  of  Szoluuige.] — ^When  a 
bill  of  lading,  and  a  bill  of  exchange  to  cover 
the  goods  included  in  the  bill  of  lading,  are  sent 
in  a  letter  to  a  vendee  of  the  goods,  it  is  a  well- 
understood  rule  that  the  bill  of  exchange  must 
be  accepted,  or  the  bill  of  lading  cannot  be 
retained.  Shepherd  v.  Harritan,  40  L.  J.,  Q.  B. 
148  ;  L.  R.  5  H.  L.  116  ;  24  L.  T.  857  ;  20  W.  R. 
1  ;  1  Asp.  M.  C.  66— H.  L.  (E.) 

When  the  bill  of  exchange  is  not  accepted,  but 
the  bill  of  lading  is  retained,  the  bill  of  lading, 
acquired  in  that  manner,  gives  no  right  of 
property  to  the  person  so  acquiring  it.    lb. 

It  is  not  necessary  for  the  shipper  to  advise 
the  consignee  expressly  that  he  is  not  to  use  the 
bill  of  lading  unless  he  accepts  the  bill  of 
exchange.    lb. 

Where  A.  having  sent  orders  to  his  correspon- 
dents abroad  to  ship  cargoes  of  wheat,  afterwards 
withdrew  his  orders,  but  his  correspondents, 
nevertheless,  shipped  a  cargo  of  wheat  on  his 
account  and  at  his  risk,  sending  with  it  an 
indorsed  biU  of  lading  enclosed  to  A.,  informing 
him  of  their  having  drawn  bills  on  their  agents 
in  town  for  the  amount,  and  requesting  him  to 
furnish  funds  for  their  acceptance,  which  biUs 
were  afterwards  dishonoured,  A.  giving  orders 
not  to  accept  them: — Held,  that  no  property 
vested  in  A.  to  enable  him  to  receive  the  goods, 
be  not  having  accepted  the  biUs  drawn  upon 
the  agents  in  town.  Brandt  v.  Bowlby^  2  B.  &  Ad. 
932  ;  1  L.  J.,  K.  B.  14. 

Proof  in  Bankruptcy — Amount  Due  on  Bills.] 

— ^A  party  accepted  bills  to  meet  goods  consigned 
to  him.  The  acceptances  were  made  payable 
"  on  delivery  of  the  bills  of  lading."  The  bills 
of  lading  remained,  with  the  bills  of  exchange,  in 
the  possession  of  the  bank  who  had  discounted 
the  latter  for  the  drawers  : — Held,  on  the  bank- 
ruptcy of  the  acceptor,  that  the  goods  were 
part  of  his  estate,  which  the  bank  held  as 
security  for  their  debt,  and  therefore  that  the 
bank  could  only  prove  for  the  amount  due  on 
the  bills  of  exchange  after  deducting  the  value 
of  the  goods.  Brett^  Ex  parte,  HowCy  In  re, 
40  L.  J.,  Bk.  64  ;  L,  R.  6  Ch.  838  ;  25  L.  T.  262  ; 
19  W.  R.  1101. 

Bight  on  Transfer.]  —  Com  merchants  in 
California  agreed  to  send  cargoes  of  wheat  to  a 
miller  in  England,  the  reimbursement  to  be  by 
his  acceptance  against  bill  of  lading.  The  com 
merchants  shipped  a  cargo,  and  made  out  the 
bill  of  lading  in  six  parts.  Three  parts,  with 
corresponding  bills  of  exchange  drawn  on  the 
miller  for  the  price  of  the  cargo,  were  indorsed 
by  the  com  merchants,  and  transferred  to  a 
Califomian  bank  for  valuable  consideration. 
These  bills  of  exchange  were,  with  the  bills  of 
lading  annexed,  accepted  by  the  miller.  One 
indoroed  part  of  the  bill  of  lading  was  inad- 
vertently sent  by  the  com  dealers  to  the  miller, 
and  by  him  transferred  to  an  English  bank  for 
valuable  consideration.  The  bills  of  exchange 
were  not  met  by  the  miller : — Held,  that  the 
com  merchants  were  entitled  to  deal  as  they  did 
with  the  cargo  by  transferring  the  bills  of  lading  ; 
that  the  English  bank  could  not,  under  the  cir- 
cumstances, claim  as  holders  of  the  bill  of  lading 
without  notice  ;  and  that  the  English  bank 
had  no  priority.  Gilbert  v.  Gulgmm,  L.  R.  8 
Ch.  16  :  27  L.  T.  733  ;  21  W.  R.  281  ;  1  Asp. 
M.  C.  498. 


Stoppage  in  transitn — Bill  of  Lading,  to  what 
Extent  Negotiable.] — B.,  a  Dantzic  merchant, 
sold  wheat  to  W.,  an  Amsterdam  merchant,  to 
be  paid  for  by  drafts,  to  be  drawn  by  B.  on  C,  a 
London  merchant,  against  bills  of  lading.  W. 
was  in  fact,  though  that  was  not  disclosed  to  B.^ 
acting  for  P.,  another  London  merchant.  W. 
wrote  to  C,  opening  a  credit  on  account  of  P.,  in 
favour  of  B.,  to  be  drawn  on  against  bills  of 
lading,  P.  to  be  debited  with  the  amount.  B. 
forwarded  a  bill  of  lading,  indorsed  by  him  in 
blank  to  C,  in  a  letter,  stating  that,  ^*  according- 
to  instructions  from  W.,  we  hand  you  bill  of 
lading,  and  request  you  to  follow  his  instructions 
respecting  the  document,  by  whose  order  and  for 
whose  account  we  draw  on  you  ;  which  draft  we 
recommend  to  your  kind  protection."  On  the 
day  after  C.'s  receipt  of  this  letter,  the  draft  was 
left  with  C.  for  acceptance  ;  P.  on  the  same  day,, 
being  in  actual  possession  of  the  bill  of  ladings 
pledged  it  with  6.,  who  bonft  fide  gave  value  for 
it.  On  the  evening  of  the  same  day  P.  was 
arrested  on  a  criminal  charge,  and  he  afterwards 
became  bankrupt.  W.  also  failed.  B.  stopped 
the  cargo  in  transitu.  G.  brought  trover  against 
him  for  the  cargo  : — Held,  that  B.,  prim&  facie^ 
had  the  right  to  stop  in  transitu,  and  that  G., 
though  a  bonfi  fide  transferee  for  value  of  the 
indoi-sed  bill  of  lading  from  P.,  was  not  entitled 
to  the  cargo,  unless  P.  had  not  merely  possession 
of  the  bill  of  lading,  but  a  right  to  transfer  it^ 
inasmuch  as  bills  of  lading  are  not  negotiable  to 
the  same  extent  as  bills  of  exchange.  Gvmry  v. 
Behrend,  3  El.  &  Bl.  622  ;  23  L.  J.,  Q.  B.  265  ; 
18  Jur.  866  ;  2  W.  R.  425. 

But  held,  that  C.  was  entitled  to  hand  over 
the  bill  of  lading  to  P.,  the  letter  from  B.  not 
imposing  any  condition  to  prevent  C.  from  doing 
so.    lb. 

By  a  bill  of  lading,  goods  were  deliverable  to 
S.  if  he  should  accept  and  pay  a  bill  of  exchange  ; 
if  not,  to  the  holder  of  the  bill  of  exchange  ;  S. 
accepted  the  bill,  and  indorsed  the  bill  of  lading 
for  a  valuable  consideration,  but  did  not  pay  the 
bill  when  due  : — Held,  that  upon  its  dishonour 
the  property  in  the  goods  vested  in  the  holder  of 
it,  and  that  he  might  maintain  trover  for  the 
goods  against  the  indoraer  of  the  bill  of  lading. 
Barroto  v.  Coles,  3  Camp.  92  ;  13  R.  R.  763. 

Appropriation  of  Poliey  Konesrs.] — Bills  were 
drawn  against  cotton  consigned  to  England. 
The  cotton  was  hypothecatal,  by  means  of  a 
letter  in  favour  of  a  bank  which  bought  the 
bills  ;  at  the  same  time  bills  of  lading  and  a 
policy  were  handed  to  the  bank.  The  letter  con- 
tained a  power  to  keep  insured,  and  a  power  to 
sell  the  cotton  in  case  of  non-payment,  and  to 
apply  any  balance,  after  satisfaction  of  the  bills, 
towards  other  debts  due  from  the  consignor  to 
the  bank : — Held,  that  money  received  on  the 
policy  could  not  be  applied  in  payment  of  any- 
thing  bevond  what  was  due  on  the  bills.  Latham 
V.  Chartered  Bank  of  India,  43  L.  J.,  Ch.  612  ; 
L.  R.  17  Eq.  206  ;  29  L.  T.  795  ;  2  Asp.  M.  C. 
178. 

Other  Conditions— Anthority  of  Captain.] — 

The  plaintiffs  were  indorsees  for  value  of  bills  of 
lading  indorsed  to  them  for  value  by  M.  under 
the  following  circumstances  : — ^The  defendants 
had  agreed  to  buy  of  M.  all  the  ore  of  a  certain 
mine,  the  ore  to  be  shipped  at  a  Spanish  port  by 
him,  f.  o.  b.,  on  vessels  chartered  by  the  defen- 
dants or  by  him,  and  to  be  paid  for  by  bills  o£ 
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exchADge  against  bills  of  lading  on  the  execution 
of  a  charter^  and  on  a  oertificat-e  that  there  was 
enoagfa  iron  in  dock  to  load  the  yessel  chartered. 
On  being  so  paid  for,  the  ore  was  to  be  the 
property  of  the  defendants.  Some  cargoes  of  the 
ore  having  been  taken,  and  all  of  it  paid  for,  the 
"Trowbridge,"  a  vessel  chartered  by  the  defen- 
dants, was  loaded  with  ore  by  M.,  who  had, 
however,  no  intention  to  ship  it  for  them,  and 
previously  informed  them  thereof.  He  then  pre- 
sented to  the  captain  the  bills  of  lading,  which 
stated  that  the  shipment  was  by  S.,  and  made  the 
cargo  deliverable  to  the  order  of  S. ;  but  no  such 
person  as  S.  existed.  The  captain,  being  bound 
by  the  charter  to  sign  bills  of  lading  as  presented, 
signed  the  bills.  M.  indorsed  the  name  of  S. 
and  his  own  name  on  the  bills  of  lading,  and 
then  pledged  them  to  the  plaintiff  : — Held,  that 
they  were  entitled  to  the  ore  representee!  by  such 
bills.  Oaharrow  v.  Kreeft,  44  L.  J.,  Ex.  238  ; 
L.  R.  10  Ex.  274  ;  33  L.  T.  365  ;  24  W.  R.  146  ; 
3  Asp.  M.  C.  36. 

Another  vessel,  the  "  Macedonia,"  having  been 
also  sent  by  the  purchasers  of  the  ore,  under  a 
charterparty,  by  which  the  shipowner  agreed  to 
deliver  the  cargo  to  the  freighters  or  assignees, 
but  which  did  not  authorise  the  captain  to  sign 
bills  of  lading  as  presented,  she  was  loaded  by 
M.,  who  at  the  commencement  of  the  loading 
intended  that  it  should  be  in  fulfilment  of  his 
contract.  He,  however,  obtained  bills  of  lading 
as  in  the  former  case,  and  indorsed  them  to  a 
third  person,  to  whom  the  cargo  was  delivered. 
In  an  action  by  the  purchasers  of  the  ore  against 
the  shipowner  for  non-<lelivery  of  the  cargo  to 
them,  according  to  the  charterparty  : — Held, 
that  as  the  cargo  bad  been  delivered  according  to 
the  bills  of  lading,  the  defendant  was  not  liable. 
Ih. 

6.  Pledoino. 

By  Owners  of  Ship  and  Cargo.] — The  owner  of 
a  vessel,  and  part  ownerof  the  cargo,  sanctioning 
a  pledge  by  his  partners  of  the  bills  of  lading, 
which  were  signed  for  the  delivery  of  the  goods 
on  payment  of  freight,  pledges  the  goods  and  the 
freight  of  them  together,  unless  the  freight  is 
expressed  to  be  excepted.  Gtote  v.  Afilnt,  4 
Taunt.  133. 

Xffeet  of,  on  Stoppage  in  transitu.]— &>/'  caneg 
post,  col.  570. 

Fledge  by  Holder  of  Bill  of  Lading  of  Goods 
belonging  to  Third  Party.] — B.,  having  sold  5(X) 
sacks  of  flour  to  H.,  consigned  them  to  him  by  sea, 
with  500  more  to  sell  on  commission.  The  captain 
of  the  vessel  executed  and  handed  to  B.  two 
duplicate  bills  of  lading,  expressed  to  be  "  to  order 
or  assigns "  ;  and  one  of  them  having  been  for- 
warded by  B.  to  H.  unindorsed,  the  latter,  on 
the  9th  February,  1878,  deposited  it  with  a  dis- 
count company  (who  carried  on  business  in  the 
same  town  as  himself)  to  secure  an  advance  of 
600/.  then  matie  to  him.  On  the  11th  February 
H.,  who,  in  the  meantime,  and  without  informing 
B.  of  the  transaction  of  the  9th,  had  obtained 
from  him  the  duplicate  bill  of  lading  duly 
indorsed,  deposited  it  also  with  the  company,  at 
whose  instance  he,  on  the  13th,  further  executed 
to  them  a  letter  of  lien,  antedated  the  9th,  upon 
the  whole  cargo,  in  respect  both  of  the  600/. 
advance  and  of  about  800/.,  the  amount  of  certain 
bills  of  exchange  previously  discounted  for  him 
by  the  company,  and  jast  reaching  maturity. 


The  vessel  arrived  shortly  afterwards,  and  the 
company  discovered  that  H.  was  owner  of  only 
half  the  flour,  whereupon  B.,  having  brought  an 
action  to  have  his  own  half  relieved  from  the 
compRny*s  lien : — Held,  that  the  plaintiff  was 
entitled  to  the  relief  sought.  Blake  v.  Belfast 
DUcitunt  Co.,  5  L.  R.,  Ir.  410. 

See  also  Olyn,  AiilU  ^  Co.  v.  Etut  and  Wrtt 
India  DocUf  Co.,  col.  351. 

7.  Lien  of  Shipping  Agent. 

A  shipping  agent,  having  a  lien  on  the  bill  of 
ladling  of  goods  which  he  has  shippeil,  may,  if  the 
lien  is  not  satisfied  before  they  have  reached  their 
destination,  have  the  goods  brought  home  in  order 
to  i-etain  his  lien  on  them,  and  is  not  liable  to  an 
action  for  so  doing.  Edwards  v.  Southgate,  10 
W.  R.  528. 

8.  FOBGED. 

Bills  of  Ezehange  Aeoepted  in  Beipeot  of— 
Bighte  of  Aooeptor.] — A  cotton  broker  of  New 
Orleans  was  in  the  habit  of  sending  cotton  over 
to  England,  and  the  plaintiff  was  in  the  habit 
of  accepting  his  bills,  in  consideration  of  the 
assignment  to  him  of  bills  of  lading  for  the  cotton. 
In  1870,  in  the  course  of  this  business,  a  bank,  to 
whom  two  bills  of  the  cotton  broker  on  the  plain- 
tiff were  indorsed,  sent  them  for  the  plaintiff's 
acceptance,  and  with  the  bills  they  sent  a  memo- 
randum, "  The  bank  holds  bilk  of  lading  for  504 
bales  of  cotton."  The  plaintiff  thereupon  accepted 
the  bills,  and  retiring  them  before  they  became 
due  received  the  bills  of  lading,  and  went  to  the 
captain  of  the  ship  on  his  arrival  and  presented 
the  bills  of  lading,  which  turned  out  to  be 
forgeries : — Held,  tbat,  notwithstanding  the  repre- 
sentation contained  in  the  memorandum  sent  by 
the  bank,  the  plaintiff  could  not  call  on  the  bank 
to  repay  him  the  value  of  the  bilk.  Leather  v. 
Simpson,  40  L.  J.,  Ch.  177  ;  L.  R.  11  Eq.398  ;  24 
L.  T.  286  ;  19  W.  R.  431 ;  1  Asp.  M.  C.  5. 

A  bank  presented  a  bill  of  exchange  to  the 
drawees  for  their  acceptance,  accompanied  by  a 
ticket  repi'esenting  that  the  bank  held  bills  of 
lading  to  cover  it.  The  drawees  thereupon 
accepted  the  bill,  relying  on  the  statement  that 
the  bank  held  bills  of  lading,  which  both  parties 
thought  to  be  genuine.  The  bills  of  lading  had 
been  forged  by  the  drawer  of  the  bill  of 
exchange  : — Held,  that  the  drawees  were  not 
entitled  to  demand  from  the  bank  genuine  bills 
of  lading  before  paying  the  amount  of  the  bill 
of  exchange.  Baxter  v.  Chapman,  29  L.  T.  642  ; 
2  Asp.  M.  C.  170. 

XIII.  FREIGHT. 

1.  Nature  of,  367. 

2.  Witen  Payable. 

a.  Generally,  368. 

h.  On  Transhipment,  371. 

c.  Pro  rat&  itineris,  373. 

d.  Capture,  375. 

e.  Restraint  of  Princes — Prohibited  Cargo, 

377. 
/.  Damage  to  Cargo — Short  Delivery,  380. 
g.  Abandonment,  Loss,  or  Detention  of  Ship, 

384. 

3.  Payment. 

a.  To  Whom. 

i.  Generally,  388. 
ii.  On  Assignment,  392. 
iii.  On  Mortgage,  395. 
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h.  By  Whom. 

i.  Consignor  or  Ck)n8ignee,  397. 
ii.  Agent,  Factor,  Broker,  or  Charterer, 

400. 
iii.  Assignee,  Appointee,  Indorsee,  402. 
e.  Time,  406. 

d.  Manner. 

i.  Advance  Freight,  408. 
ii.  Bill  of  Exchange,  413. 
iii.  Other  Cases,  414. 

e.  Bate  and  Amount,  415. 

/.  Overpayment,  Becovery  of,  426. 
a.  Tender,  426. 
h.  Payment  Guaranteed,  427. 
/.  Pleading,  427. 

4.  Lien,  on  Cargo. 

a.  Creation  of,  428. 

b.  Against  Charterer  or  Agent  with  Notice, 

436. 
e.  Against  Indorsee  or  Assignee  of  Bill  of 

Lading,  440. 
d.  Waived,  Suspended  or  Lost,  443. 

5.  Assignment,  443. 

See  aUo  XL  CuABTBBPABTY  ;  XII.  Bill  of 
Lading. 

1.  Natubb  of. 

Admiiiibility  of  Eyidonaa  to  Explain.]— Evi- 
dence is  not  admissible  to  explain  the  meaning 
of  the  word  **  freight,"  which  is  not  an  ambiguous 
term.    Xrall  v.  Burnett,  25  W.  R,  305. 

What  it  is.] — Freight  is  the  reward  payable  to 
a  carrier  for  the  safe  carriage  and  delivery  of 
goods.  It  is  payable  only  on  safe  carriage  and 
delivery.  If  the  goods  are  safely  carried,  the 
master  has  a  lien  on  the  gdods  for  the  amount  of 
the  freight  due  for  such  carriage,  and  cannot  be 
compelled  to  part  with  the  goods  till  such  freight 
is  paid.  Xirckner  v.  VemtA,  12  Moore,  P.  C.361 : 
5  Jur.  (N.8.)  395  ;  7  W.  R.  456. 

Freight,  for  many  purposes,  is  considered  as 
part  of  the  ship,  inseparably  appurtenant  thereto. 
Willie  V.  Palmer,  7  C.  B.  (N.8.)  340 ;  29  L.  J.,  C.  P. 
194  ;  6  Jur.  CN.8.)  732 ;  2  L.  T.  626  ;  8  W.  R. 
295. 

The  term  '*  freight,"  in  common  parlance,  is 
ambiguous,  and  may  mean  a  sum  of  money  to 
be  paid  at  all  events  upon  the  taking  of  goods  on 
board  to  be  carried  on  a  voyage,  in  lieu  of  the 
expectation  of  earning  freight  upon  the  contin- 
gency of  the  ship*s  arrival.  Andrew  v.  Moor- 
house,  5  Taunt.  435  ;  1  Marsh.  122  ;  15  R.  R.  544. 

On  Shipowner's  Own  Goods.] — Where  the  owner 
of  a  ship  is  also  the  owner  of  the  cai'go  on  board, 
no  freight  can  be  eaitied  by  the  voyage,  and 
therefore  where  an  owner  of  a  ship  and  cargo  had 
bills  of  lading  drawn  reserving  a  nominal  freight, 
on  the  security  of  which  he  obtained  certain  bills 
of  exchange : — Held,  that  the  acceptors  of  the 
bills  bad  no  claim  against  the  produce  of  the 
sale  of  the  cargo.  Cellier  v.  Ilinde,  17  L.  T.  341  ; 
16  W.  R.  184. 

Though  freight  may  not  be  payable  in  respect 
of  a  man's  own  goods  conveyed  in  his  own 
ship,  it  becomes  so  if  he  makes  third  persons,  who 
have  advanced  him  money,  the  consignees  of  those 
goods,  and  the  goods  are  by  the  bill  of  lading 
tieliverable  to  their  order.  'Wegvelin  v.  (Mlit'r, 
42  L.  J.,  Ch.  758  ;  L.  R.  6  H.  L.  286  ;  22  W.  R.  26. 

Nominal.] — Goods,  which  by  the  terms  of  the 
bill  of  lading  have  been  carrioid  nyxm  a  nominal 


amount  of  freight,  can  be  lawfully  demanded  by 
the  holder  of  the  bill  of  lading,  on  payment  of 
that  amount.  Xeith  v.  Burrowe,  46  L.  J.,  C.  P. 
801 ;  2  App.  Cas.  636 ;  37  L.  T.  291  ;  26  W.  R.  831 ; 
3  Asp.  M.  0.  481— H.  L.  (E.) 

The  owner  of  a  ship  cannot,  by  his  subsequent 
acts,  give  to  his  mortgagees,  as  against  the  holder 
of  a  bill  of  lading,  rights  different  from  those 
possessed  by  himsdf  under  it    Ih, 


2.  When  Payable. 

a.  Generally. 

Legality.] — A  vessel  freighted  from  Dantzic 
to  London  was,  on  her  arrival,  and  after  a  de- 
livery of  part  of  her  cargo,  seized  by  the  revenue 
officers  on  suspicion  that  she  was  not  Prussian 
built ;  the  treasury  on  petition  ortlered  the  ship 
to  be  restored  on  condition  that  the  cargo  should 
be  exported,  and  on  i>ayment  of  502.  as  a  satis- 
faction to  the  seizing  officers : — Held,  that  this 
was  sufficient  to  show  that  the  voyage  was  illegal 
without  condemnation ;  and  that,  although  the 
f rcighters  afterwards  accepted  and  exported  the 
cargo  according  to  the  terms  of  the  order,  the 
master  was  precluded  from  recovering  freight. 
BUinch  V.  Solly,  1  Moore,  531  ;  Holt,  554  ;  19 
R.  R.  469. 

Payable  on  Completion  of  Voyage.] — Freight 
cannot  be  recovered  on  a  charterparty,  unless 
the  stipulated  voyage  has  been  actually  per- 
formed ;  and  there  is  no  implied  promise  to  pay 
a  compensation  for  carrying  goods  a  part  of  the 
vogage,  unless  they  are  voluntarily  accepted  at 
a  place  short  of  the  port  of  destination.  Osgood 
V.  (droning,  2  Camp.  466  ;  11  R.  R.  765. 

Although  freight  should  be  made  payable  by 
the  shipper  on  the  shipment  of  the  gcxxis,  it  is 
not  merely  on  that  account  earned  without  a 
performance  of  the  voyage.    Mnehiter  v.  Buller, 

1  Camp.  84.   S.  P.,  Clark  v.  Dmieina,  1  Marsh. 
123. 

The  freight  upon  a  charterparty  is  not  earned 
until  the  unloading  and  delivery  of  the  whole 
cargo  has  been  completed.  Brown  v.  Tanner, 
37  L.  J.,  Ch.  928  ;  L.  R.  3  Ch.  597  ;  18  L.  T. 
624;  16  W.  R.  882.  See  also  Metcalfe  v. 
Britannia  Ironworks  Co.,  post,  col.  375. 

The  shipowner  gets  no  freight  unless  the  ship 
delivers  her  cai'go.    Anon,,  Siderf.,  pt.  1,  236. 

Where  Cargo-owner  prerente  Completion  of 
Voyage.] — The  master  is  entitled  to  recover  hia 
freight,  if  he  has  either  carried  his  cargo  to  ita 
destination,  or  if  he  has  been  precluded  from 
carrying  it  by  the  act  or  default  of  the  owner. 
Cargo  ex  Galam,  3  N.  R.  254  ;  Br.  &  Lush.  167  ; 

2  Mooi-e,  P.  C.  (N.8.)  216  ;  33  L.  J.,  Adm.  97  ;  10 
Jur.  (N.S.)  477  ;  9  L.  T.  550  ;  12  W.  R.  495. 

The  whole  freight  is  payable  if  the  owner  of 
the  cargo  prevents  the  master  of  the  ship  from 
forwarding  the  goods  from  an  intermediate  port 
to  their  destination.  The  SohUnnsten,  36  L.  J., 
Adm.  5  ;  L.  R.  3  A.  &  K.  293  :  15  L.  T.  393 ;  15 
W.  R.  591.  S.  P.,  Christy  v.  Row,  1  Taunt.  300  ; 
9  R.  R.  776. 

Special  Contract ->  Freight  Payable  tkongh. 
Ship  Lost.]— Freight  held  to  be  due  from  the 
last  port  of  unlading  to  the  time  the  ship  was 
cast  away,  upon  the  words  of  the  charterparty. 
Cullen  V.  Mico,  1  Keb.  831. 
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A  ship  was  lost  od  a  voyage  from  London 
to  the  Cape.  The  bill  of  lading  contained  the 
words  "freight  for  the  said  goods  being  paid." 
The  jury  found  that  the  shipper  had  a  choice  of 
paying  a  higher  rate  on  delivery  of  the  goods  at 
the  Cape,  or  a  lower  rate  on  shipping  the  goods 
in  London,  and  that  he  had  elected  to  pay  the 
lower  rHte.  In  an  action  for  freight  at  the 
lower  rate,  judgment  for  the  plaintiff.  Andrew 
T.  Moorhinue,  5  Taunt.  435 ;  1  Marsh.  123  ;  15 
B.  R.  544. 

Additional  Freight — ^Agreement  between  Char- 
taren*  Agent  and  ICaster.  J — Charterer  held  liable 
on  an  agreement  between  his  agent  and  the 
master  for  additional  freight  for  taking  the  ship 
to  a  loading  port  other  than  that  for  which  she 
w^s  chartered.  Simey  v.  Peter^  3  Ut.  of  Sess. 
Cas.  (3rd  ser.)  883. 

Condition  of  Cargo  preventing  Delivery.] — 
Where  cargo  cannot  be  (tarried  to  its  destina- 
tion by  reason  of  its  condition  alone,  the  shipper 
•cannot  refuse  payment  of  freight  on  the  ground 
that  the  contract  is  not  performed.  The  Fortuna^ 
Kdwards,  57. 

Cargo  not  allowed  to  be  Landed — Freight  back 
to  Fort  of  Loading.] — A  ship  with  a  geneitil 
•cargo  sailed  from  London  for  Havre  with  some 
petroleum  on  board.  Under  the  bill  of  lading 
the  shipowner  was  to  deliver  the  petroleum  at 
Havre,  and  it  was  to  be  taken  out  by  the  defen- 
dant within  twenty-ifour  hours  after  arriving  at 
Havre,  or  ten  guineas  a  day  was  to  be  paid  for 
demurrage.  On  the  ship's  arriving  at  Havre, 
the  authorities  of  the  [)ort  made  the  captain 
take  her  away  in  consequence  of  the  petroleum 
being  on  board.  Thereupon  he  went  to  neigh- 
bouring ports,  but  was  not  allowed  to  stay 
there.  Returning  to  Havre,  he  discharged  his 
general  cargo,  and  no  bill  of  lading  having  been 
presented  to  him,  and  no  application  having  been 
made  to  him  for  the  delivery  of  the  petroleum, 
he  brought  it  back  to  London.  On  the  ship- 
owner claiming  freight,  back  freight,  demurrage, 
and  expenses: — Held,  that  he  was  entitled  to 
freight,  back  freight,  and  expenses.  Freight  is 
earned  by  the  carriage  and  arrival  of  the  goods 
ready  to  be  delivered  to  the  merchant,  so  that, 
although  the  petroleum  could  not  be  landed  at 
Havre,  it  was  in  the  port  a  reasonable  time, 
during  which  the  owner  might  have  received  it ; 
and  the  freight  was  accordingly  earned.  Argos^ 
Cargo  ex^  Gaudet  v.  BrowUy  L.  R.  5  P.  C.  134  ; 
28  L.  T.  745  ;  21  W.  R.  707.  Affirming.  42  L.  J., 
Ailm.  49.    See  aUo  casenj  infra,  col.  377. 

flpeeial  Contract — Freiglit  not  Payable  unless 
Ahip  £etnrn — Ship  abandoned  ae  Unaeaworthy 
— Payment  for  Use  of  Ship.] — Where  the  chai-- 
terparty  (to  the  East  India  Co.)  was  so  worded 
that  no  freight  was  payable  unless  the  ship 
returned  and  discharged  her  lading  ;  and  after 
being  used  for  two  years  under  the  charterparty, 
she  was  condemned  at  Bombay  as  unfit  to  return 
to  England  : — Held,  in  chancery,  that  the  com- 
pany were  bound  to  account  for  what  they 
had  made  of  the  ship,  and  to  pay  freight  and 
demurrage.  Edwin  v.  East  India  Co.^  2  Vem. 
310. 

ICahogany  Cargo  —  Delivery  of  Freight  — 
JCeararement — Condition  Preeedent] — By  char- 
terparty it  was  agreed  that  the  shipowner  should 


ship  a  cargo  of  mahogany  at  Honduras,  and 
carry  it  to  Norfolk,  in  Virginia,  and  there  make 
a  delivery  of  the  same  accoiding  to  bills  of 
lading,  the  freighter  covenanting  to  pay  freight 
on  such  true  delivery  at  the  rate  of  3/.  %s.  per 
ton  of  400  superficial  feet  freight  measurement. 
In  an  action  for  non-payment  of  freight,  the 
defendant  pleaded  that  by  usage  of  the  Honduras 
trade  an  account  for  the  freight  of  the  cargo, 
called  a  freight  measurement,  should  be  produced 
to  the  freighter  by  the  master  or  owner  on 
receiving  the  cargo  before  freight  is  payable ; 
and  that  no  such  account  was  (lelivered  by  the 
plaintiff  to  the  defendant.  Also,  secondly,  that 
it  was  the  duty  of  the  plaintiff  to  deliver  a 
freight  measurement  of  the  cargo,  and  that  he 
had  not  done  so  : — Held,  that  bath  pleas  were 
bad,  one  because  evidence  of  usage  could  have 
been  admitted  at  the  trial  to  explain  the  terms 
of  measurement,  and  the  other  because  the 
alleged  condition  precedent  of  delivery  of  an 
account  could  not  be  added  to  the  charterparty. 
Gihhon  v.  Young,  2  Moore,  224  ;  19  R.  R.  510. 

VonF-payment  of  Freight — ^Demurrage.] — See 
MoeUer  v.  Young,  infra,  col.  488. 

Hire  of  Ship  for  Six  Konths  oertain— Ship 
Captured  before  Six  IConthi  expired.]— A  master 
and  part  owner  of  a  ship  lying  at  Liverpool  by 
charterparty  let  the  ship  to  freight  for  a  voyage 
to  Madeira,  and  thence  to  Barbatlos  and  back  to 
Liverpool,  Gi-eenock,  or  Bristol,  with  liberty  for 
the  freighters  to  order  the  ship  from  Barbados  to 
any  other  West  Indian  island  except  Jamaica, 
they  paying  port  charges  and  pilotage  dues  ;  the 
ship  to  be  loade<l  by  the  freighters  with  a  cargo 
for  Madeira,  to  be  delivered  there  acconling  to 
the  freighters'  orders,  and  to  take  on  boaixl  there 
such  cargo  as  the  freighters  should  direct,  and 
to  deliver  such  cargo  in  Barbados ;  and  to  load 
cargo  at  Barbados  to  be  carried  to  Liverpool, 
Greenock,  or  Bristol,  and  so  end  the  intended 
voyage ;  the  freighters  to  pay  for  hire  of  the 
ship  136Z.  lOx.  per  month  for  six  months  certain, 
to  commence  eight  days  after  she  was  ready  to 
receive  cargo  at  Liverpool,  an<l  to  continue  until 
she  was  discharged  at  Liverpool,  Greenock,  or 
Bristol,  together  with  two-thinis  of  all  pilotage, 
&c.,  charges ;  payment  thereof  to  be  made  as 
follows  :  136/.  10«.  to  be  advanced  before  sailing 
from  Liverpool  by  three  months'  bill  Hnd  port 
charges  and  disbursements  at  Madeira  and 
Barbados  to  be  paid  in  part  of  freight ;  and  the 
lemainder  of  the  freight  to  be  paid  on  discharge 
at  Liverpool,  &c.  The  ship  saileti  and  delivered 
cargo  and  took  in  more  at  Madeira,  and  sailed 
from  thence  for  Barbados  on  the  9th  October. 
On  10th  November  she  was  captured.  Part  of  the 
freight  for  the  firet  month  hatl  been  paid,  and 
the  shipowner  claimed  further  freight  for  goods 
(lelivei-eri  at  Madeira,  or  for  the  hire  of  the  ship 
up  to  the  date  of  her  capture : — Held,  that  no 
freight  could  be  recovered.  Byrne  v.  Pattinson, 
Abbot  on  Shipping,  13th  eil.  619. 

Hire  of  Ship  so  long  ae  Effleient— Break- 
down of  Mach&ierj.] — See  Hogarth  v.  Miller, 
infra,  col.  388. 

Delivery  of  Goods  without  reoeiving  Freight- 
liability  for  Freight  oontinnee.]— The  bills  of 
lading  were  for  delivery  to  the  defendant  (the 
charterer)  or  his  assigns,  he  or  they  paying 
freight.    The  defendant   indorsed   them  to  K. 
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k  Co.  specially,  upon  condition  that  they  would 
accept,  or  promise  to  accept,  certain  bills  of 
exchange,  and  would  also  promise  to  account 
with  R.  k  Co.,  to  whom  half  the  cargo  belonged, 
for  a  moiety  of  the  proceeds,  and  on  their  refusal 
to  do  so,  then  to  deliver  to  D.  &  Co.,  first  obtain- 
ing from  them  a  similar  promise  to  accept  the 
bills,  and  account  to  the  defendant  for  a  moiety 
of  the  proceeds.  K.  &  Co.  refused,  and  the  cargo 
was  delivered  to  D.  &  Co.,  but  no  promise  was 
obtained  from  them.  They  did,  however,  pay  the 
bills  and  account  for  the  defendant's  moiety,  and 
gave  him  credit  for  the  freight ;  but,  notwith- 
standing, he  was  still  in  their  debt : — Held,  that 
the  defendant  was  liable  to  the  shipowner  for  the 
freight.  Penrose  v.  Wilkeg,  stated,  13  East,  570. 
In  indebitatus  assumpsit  for  freight,  it  appeared 
that  goods  were  laden  in  Jamaica  on  board  the 
plaintiff's  ship,  according  to  a  bill  of  lading  which 
stated  them  to  have  been  shipped  by  W.  J.  on  a 
vessel  bound  for  London  on  account  of  the  defen- 
dant, and  that  they  were  to  be  delivered  in 
London  to  the  consignees,  they  paying  freight  for 
the  same  at  the  rate  therein  mentioned.  The 
goods,  &c.,  shipped  were  the  property  of  the 
defendant.  The  captain  having  delivered  the 
goods  to  the  consignees  without  receiving  the 
freight,  it  was  held  that  the  defendant  was  liable 
by  law  to  pay  the  freight  to  the  shipownere,  and 
that  independent  of  any  contract  by  the  charter- 
party.  JDoniett  V.  Bcckford,  5  B.  &  Ad.  521  ;  2 
K.  &  M.  374  ;  3  L.  J.,  K.  B.  10. 

Substituted  Voyage— Action  on  Charterparty.] 

— The  plaintiff  covenanted  that  his  ship  would 
receive  from  the  freighter's  agent  at  Gibraltar  or 
elsewhere  as  speciiied  as  should  be  directed  by 
the  agent,  a  cargo,  and  therewith  proceed  to 
London,  and  there  deliver  it ;  and  the  freighter 
covenanted  to  pay  freight  for  the  ship  for  the 
voyage  out  and  home  650/. — 200/.  on  clearing 
outwards,  100/.  at  Gibraltar,  a  moiety  of  the  rejjt 
in  cash  on  delivery  of  the  cargo  in  London,  and 
the  other  moiety  by  a  bill  at  two  months  from 
the  completion  of  the  deliveiy.  The  plaintiff,  by 
direction  of  the  plaintiff's  agent,  sailed  for 
Cadiz,  and  from  Cadiz  to  Seville,  aud  theie  loaded 
a  cargo  which,  by  direction  of  the  plaintiff's 
agent,  he  carried  to  and  delivered  at  Liverpool  : 
— Held,  that  the  plaintiff  could  not,  in  an  action 
upon  the  charterparty,  recover  the  freight 
covenanted  to  be  paid  on  delivery  in  London. 
TJwmpson  v.  Broicn,  1  Moore,  368  ;  7  Taunt.  656. 

Condition  precedent  or  Separate  Covenant — 
Ship  **  having  unloaded  at  T.*'] — See  Ohlten  v. 
Drummond^  supra,  col.  270.  Shmvery,  Cud  more, 
supra,  col.  270. 

Action  for  Freight — Koney  in  Court  in  Foreign 
Action.] — The  freight  having  been  paid  into 
court  in  Spain  by  the  Spanish  consignee  of  cargo, 
at  the  suit  of  the  charterer,  quaere,  whether  the 
shipowner  can  sue  the  charterer  for  freight  in 
England.  Ncwlavd  v.  Horseman,  Cas.  in  Ch., 
pt.  2,  74. 

b.  On  Tranalkipment. 

Whole  Freight  Payable.]— The  freighter  of 
goods  on  which  freight  was  to  be  paid  on 
delivery  at  the  port  of  destination,  is  bound  to 
pay  the  whole  freight  originally  contracted  for, 
where  transhipment  has  been  found  necessary, 
and  the  goods  have  been  delivered  at  the  port  of 
destination,  although  the  master  consigned  the 
goods  under  fresh  bills  of  lading  in  the  second 


vessel  to  his  own  agent,  and  the  freight  was  at  a 
much  lower  rate  than  that  originally  contracted 
for.  Shipt&n  v.  Th4fmton,  1  P.  &  D.  216  ;  9 
A.  k  E.  314  ;  8  L.  J.,  Q.  B.  73. 

If  a  vessel  during  her  yoyage  is  injured,  and 
is  compelled  to  put  into  a  port  of  refuge,  then, 
by  English  law,  the  master  is  not  bound  to  tran- 
ship. He  is  allowed  a  reasonable  time,  either  to 
repair  and  carry  on  or  to  tranship.  If  he  declines, 
to  do  either,  he  may  be  called  upon  to  deliver 
without  payment  of  freight ;  but  before  a  reason- 
able time  has  elapsed  he  cannot  be  required  to 
deliver,  except  on  payment  of  full  freight  and 
waiver  thereof.  The.  Bahia,  Br.  &  Lush.  292 ; 
11  Jur.  (N.S.)  90  ;  12  L.  T.  145. 

Where  a  vessel  is  disabled  at  an  intermediate 
port,  the  master  is  allowed  a  reasonable  time  to 
reship  and  tranship  so  as  to  earn  his  freight. 
Ttie  Soblomsten,  36  L.  J.,  Adm.  6  ;  L.  R.  1  A. 
k  E.  293  ;  15  L.  T.  393  ;  15  W.  B.  591. 

German  Law — ^Vescel  Liable  to  Capture.] — By 

German  law,  if  a  vessel  is  liable  to  risk  of  capture, 
either  party  may  withdraw  from  the  contract  of 
affreightment ;  but  the  master  is  not  obliged  to 
part  with  the  cargo  or  to  tranship  it,  unless, 
distance  freight,  as  well  as  all  other  claims  of  the 
shipowner  and  the  contributions  due  from  the 
cargo  for  general  average,  have  been  paid  or 
secured  : — Held,  that  a  demand  upon  the  master 
to  tranship  at  his  own  risk  and  exi)ense  was  not 
such  a  compliance  with  the  German  law  a& 
obliged  him  to  tranship.  The  Express,  41  L.  J., 
Adm.  79 ;  L.  B.  3  A.  &  E.  597  ;  26  L.  T.  956  ;  1 
Asp.  M.  C.  355. 

Fraudulent  Contract  by  Kaeter.] — Merchants, 
in  London  chartei-ed  the  "  Planter  to  bring  & 
cargo  of  guano  to  this  country  at  a  freight  of  70*. 
a  ton.  Advances  to  a  considerable  amount  on 
account  of  freight  were  made  by  the  agents  of 
the  charterers  to  the  captain  of  the  "  Planter  "  in 
South  America.  After  the  guano  had  beea 
shipped,  the  *'  Planter,"  in  consequence  of  sea 
damage,  became  incapable  of  proceeding  on  her 
voyage ;  and  the  agents  of  the  charterers  declin- 
ing to  take  upon  themselves  the  transhipment  of 
the  cargo  to  any  other  vessel  for  the  purpose  of 
its  being  conveyed  to  its  destination,  C,  the 
master  of  the  "  Planter,"  chartered  the  •'  Alarm  *• 
for  that  purpose  in  his  own  name,  and  took  a  bill 
of  lading  from  the  plaintiff,  who  was  the  captain, 
which  was  made  out  to  him  as  the  shipper,  the 
chart erere  being  named  therein  as  the  consignees 
to  whom  the  guano  was  to  be  delivered  in  thia 
countiy.  In  that  charterimrty  C.  agreed  to  pay 
the  same  amount  of  freight  as  his  owners  had 
stipulated  for  in  the  original  charterj)arty  ;  but,, 
by  a  private  agreement  between  himself  and  the 
plaintiff  he  stipulated,  that  while  the  70*.  per 
ton  should  be  required  of  the  consignees  on  the 
delivery  of  the  cargo,  the  plaintiff  was  to  keep 
only  40*.  per  ton  as  the  rate  of  freight  as  between 
him  and  C..  and  was  to  hand  the  difference  to  C. 
The  guano  having  arrived  in  the  "  Alarm,"  the 
charteiei's  demanded  to  have  the  cargo,  offering- 
to  pay  the  difference  between  the  amount  of 
freight  at  the  rate  which  they  had  contracted  to 
pay  by  the  original  charterparty,  and  the  advances 
which  their  agents  in  South  America  had  made 
to  the  captain  of  the  "  Planter."  The  plaintiff 
insisted  on  the  payment  of  the  full  freight,  viz., 
70*.  per  ton  After  some  discussion,  the  guano- 
was  aeli"^ered  to  the  charterers,  without  prejudice 
to  the  lien  of  the  plaintiff,  if  any,  for  freight : — 
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Held,  first,  that  the  contract  made  by  C.  when  he 
chartered  the  "  Alarm  "  must  be  considered  as  a 
contract  entered  into  by  him  on  behalf  of  his 
owners,  and  not  on  behalf  of  the  charterers. 
Matthews  v.  Gihhf,  30  L.  J.,  Q.  B.  55  ;  7  Jur. 
(N.8.)  186;  3L.  T.551 ;  9  W.  R.  200. 

Held,  secondly,  that  if  the  contract  was  entered 
into  by  C.  as  agent  of  the  charterers,  it  was  bad 
on  two  grounds ;  first,  as  being  fraudulent,  and 
fraudulent  to  the  knowledge  of  the  plaintiff; 
and,  secondly,  as  being  beyond  the  limits  of  any 
authority  which  C.  could  exercise  in  the  position 
in  which  he  was  placed,  and  therefore  the  char- 
terers were  not  bound  by  it.    Ih. 

o.  Pro  Batft  Itinerls. 

Goods   acceptod   at  Intermediate  Port] — A 

shipowner  has  no  claim  to  freight  pro  ratd 
itineris  peracti,  except  there  is  an  acceptance  of 
the  goods  by  the  shipper  at  the  shorter  destina- 
tion, such  that  the  law  will  imply  a  new  agree- 
ment for  freight  pro  rat&.  The  Xenvjforty  Swabey, 
335  ;  6  W.  R.  310— P.  C.  And  see  Ottffiwd  v. 
Cf^ro fling,  ante,  coL  36H. 

No  freight  is  payable  if  the  owner  of  the  cargo 
is  compelled  against  his  will  to  take  the  cargo 
at  an  intermediate  port.  The  Soblomirten,  36 
r..  J.,  Adm.  5 ;  L.  R.  1  A.  &  E.  293  ;  15  L.  T. 
393  ;  15  W.  R.  591. 

To  sustain  a  claim  for  pro  rat&  freight,  there 
must  be  such  a  voluntary  acceptance  of  the  goods 
by  their  owner  at  an  intermediate  port,  as  to 
raise  a  fair  inference  that  further  carriage  of  the 
goods  was  dispensed  with.    1  b. 

In  an  action  on  a  charterparty,  in  which  the 
defendant  coveuanted  to  pay  so  much  for  freight 
for  "goods  delivered  at  A.,"  freight  cannot  be 
recovered  pro  ratA  itineris  if  the  ship  is  wrecked 
at  B.  before  her  arrival  at  A.,  thousrh  the  defen- 
dant accepted  his  goods  at  B.  Cook  v.  Jennings, 
7  Term  Rep.  381  ;  4  R.  R.  468. 

Goodfl  Sold  at  Intermediate  Port.] — Freight 
was  payable  by  the  terms  of  a  charterparty  upon 
delivery  of  cargo  at  the  port  of  destination.  The 
ship  meeting  with  sea  damage  from  heavy 
weather,  the  captain  at  an  intermediate  port 
justifiably  sold  part  of  the  cargo  shipped  by  the 
charterer,  in  orcler  to  raise  funds  for  the  necessary 
repairs.  The  cargo  so  sold  realised  more  than  it 
would  have  done  if  carried  to  the  port  of  destina- 
tion. The  ship,  having  completed  her  repairs, 
proceeded  to  the  port  of  destination  with  the 
remainder  of  the  cargo.  A  general  average 
statement  was  afterwards  made  up,  under  which 
the  charterer  received  from  the  shipowner  the 
amount  realised  by  the  cargo  sold  at  the  inter- 
mediate port.  The  shipowner  claimed  from  the 
charterer  freight  pro  ratA  itineris  on  the  cargo  so 
sold  : — Held,  that  he  was  not  entitled  to  such 
freight.  Hopper  v.  Burness,  46  L.  J.,  C  P.  377  ; 
1  C.  P.  D.  137  ;  34  L.  T.  528  ;  24  W.  R.  612  ; 
3  Asp.  M.  C.  149. 

Where  goods  damaged  on  the  voyage  are 
landed  at  an  intermediate  port  and  sold  without 
the  assent  of  their  owner,  the  shipowners  are  not 
entitled  to  freight  pro  ratA  itineris.  Acatos  v. 
Bftrns,  47  L.  J.,  Ex.  666;  3  Ex.  D.  282;  26 
W.  R.  624— C.  A. 

To  entitle  a  shipowner,  in  the  absence  of  a 
special  contract,  to  demand  pro  ratA  freight, 
where  the  goods  have  been  sold  at  an  inter- 
mediate port-  (being  so  much  damaged  as  not  to 
be  worth  forwarding),  it  must  be  shown  that  the 


owner  of  the  goods  had  an  option  of  having  them 
sent  on  or  of  accepting  them  at  such  interme- 
diate port.  mU  V.  WiUm,  48  L.  J.,  C.  P.  764  ; 
4  C.  P.  D.  329  ;  41  L.  T.  412  ;  4  Asp.  M.  C.  198. 

A  cargo  of  rice  shipped  at  Batavia,  was  by  the 
bill  of  lading  to  be  delivered  at  Rotterdam  to 
the  plaintiff,  he  paying  freight  for  the  same. 
The  vessel,  having  encountered  a  hurricane,  was 
compelled  to  put  into  the  Mauritius,  where  the 
rice,  having  been  found  to  be  damaged  and  in  a 
state  of  rapid  putrefaction,  was,  of  necessity,  sold 
by  the  master,  who  acted  bonA  fide,  but  without 
the  knowledge  of  either  the  shipper  or  ship- 
owner : — Held,  that  no  freight  was  due,  either 
for  the  whole  voyage  or  pro  ratA  itineris.  Vlier- 
boom  V.  Chipman,  13  M.  &  W.  230  ;  13  L.  J.,  Ex. 
384;  8  Jur.  811. 

Where  freight  was  to  be  paid  at  so  much  per 
ton,  on  a  right  and  true  delivery  of  the  home- 
ward-bound cargo,  from  Honduras  Bay  to  Lon- 
don, and  the  ship  and  cargo,  after  capture  and 
re-capture,  having  been  wrecked  at  St.  Kitt's, 
into  which  they  were  carried  by  the  re-captors, 
a  sale  of  the  cargo  was  directed  by  the  vice- 
admiralty  courts  there,  on  the  application  of  the 
master,  acting  bonA  fide  for  the  benefit  of  all 
concerned,  but  without  orders  from  any :  and 
the  pi'oceeds  of  the  sale  were  remitted  to  the 
shipowners : — Held,  that  the  freighter  might 
recover  such  proceeds  in  an  action  for  money 
had  and  received,  without  allowing  freight  pro 
ratA  itineris ;  for  such  form  of  action  is  only  a 
waiver  of  any  claim  for  damages  for  the  tortious 
act,  taking  the  actual  pix>ceeds  of  the  sale  as  the 
value  of  the  goods  (subject  to  the  legal  conse- 
quences of  considering  the  demand  as  a  debt, 
which  admits  of  a  set-off),  but  does  not  recognise 
the  right  of  the  vendor  so  to  convert  the  goods. 
And  here,  the  act  of  conversion  (for  such  it  must 
be  taken  to  be)  being  made  by  the  master,  who  is 
the  general  agent  of  the  shipowners  (and  not,  as  in 
Baillie  v.  Modigliani,  6  Term  Rep.  421,  by  the 
act  of  a  court  of  competent  jurisdiction),  was 
unlawful,  and  discharged  the  claim  of  the  ship- 
owners for  freight  pro  ratA  itineris.  Hunter  v. 
Prinsep,  10  East,  378  ;  10  R.  R.  328.  And  see 
Morru  V.  Robinson,  5  D.  &  R.  35  ;  3  B.  &  C.  196  ; 
27  R.  R.  322. 

Delivery  at  Port  ae  near  ae  Ship  could  eafJDly 

get.  J — A  cargo  of  railway  bars  was  shipped  under 
a  charterparty  to  be  carried  from  a  port  in 
England  to  Taganrog,  in  the  Sea  of  Azof,  or  so 
near  thereto  as  the  ship  could  safely  get,  freight 
to  be  paid  in  London  against  certificate  of  right 
delivery  of  cargo.  On  the  arrival  of  the  ship,  on 
the  17th  of  December,  at  Kertch,  which  was  as 
near  as  she  could  then  get  to  Taganrog,  the 
captain  found  the  sea  blocked  with  ice  till  the 
ensuing  spring :  and  he  proceeded  to  discharge 
the  cargo,  notwithstanding  the  opposition  of  the 
charterers'  agent.  By  the  bill  of  lading  the 
cargo  was  deliverable  at  Taganrog  to  a  Russian 
railway  company  "freight  and  other  conditions 
as  per  charterparty."  As  no  bill  of  lading  was 
produced  at  Kertch,  the  captain  placed  the  cargo 
in  charge  of  the  custom-house  authorities;  and 
they  on  the  27th  of  December  delivered  it  to  the 
agent  of  the  railway  company  on  his  producing 
a  written  authority  from  the  company,  together 
with  copies  of  the  charterparty  and  bill  of  lading, 
notwithstanding  the  captain's  claim  to  retain  it 
until  the  claim  was  paid.  The  agent  of  the 
company  gave  a  written  acknowledgment  that 
he  had  received  the  cargo  on  the  power  of  the 
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charterparty  and  bill  of  lading  passed  to  him  by 
the  railway  company.  The  ship  then  sailed  from 
Kertch.  The  shipowner  having  sued  the  char- 
terers for  freight : — Held,  first,  that  he  was  not 
entitled  to  full  freight,  as  the  delivery  at  Kertch 
was  not  a  delivery  within  the  charterparty. 
Mefeal/if  v.  Britannm  Irontcorlu  Co.,  46  L.  J., 
Q.  B.  443 ;  2  Q.  B.  D.  423  ;  36  L.  T.  461 ;  25 
W.  R.  720  ;  3  Asp.  M.  C.  407— C.  A. 

Held,  secondly,  that  he  was  not  entitled  to 
freight  pro  ratA,  as  no  new  contract  for  such 
freight  had  been  made.    Ih. 

See  also  casee  under  next  sub-heads. 

Abandomnent— Salvage.] — Where  a  salving 
ship  takes  a  crew  off  a  vessel  in  distress  and  puts 
men  on  board  of  her,  refusing  to  allow  her  own 
-crew  to  return,  and  the  two  vessels  are  in  com- 
pany navigated  into  port,  there  is  no  such 
abandonment  of  the  shi{)  as  to  put  an  end  to  the 
contract  of  carriage,  and  consequently  there  will 
be  freight  due  upon  the  consignees  requiring 
delivery  of  the  cargo,  such  freight  being  pro 
ratA,  assuming  the  port  not  to  be  the  poH  to 
which  the  cargo  ought  to  have  been  taken  under 
the  contract  of  carriage.  Tlie  Leptir^  62  L.  T. 
768  ;  5  Asp.  M.  C.  411. 

Blookada  of  Port  of  Loading— Delivery  elee- 
-where.] — Under  a  charteq)arty  that  a  ship 
should  proceed  to  Taganrog,  or  "  so  near  thereto 
as  she  may  safely  get,"  and  there  deliver  cargo  : 
— Held,  that  this  port  being  under  blockade,  it 
was  not  a  fulfilment  of  the  contitict  for  the  vessel 
to  discharge  at  Constantinople,  even  though  that 
might  be  a  reasonable  course  to  adopt,  and  that 
no  contract  to  pay  freight  pro  rata  could  be 
implied,  and  that  the  charterers  having  paid  the 
freight  at  Constantinople,  under  protest,  were 
entitled  to  recover  it  back.  Cartel  v.  Trechman, 
1  Cab.  &  E.  276. 

Ship  Loet  during  Voyage  —  Goods  taken 
poesession  of  by  Owner.]  —  Where  the  goods 
were  to  have  been  carried  to  Glasgow  and  the 
ship  was  lost  near  Glasgow,  the  owners  of  part 
of  the  goods  abandonee!  them  to  the  assurers, 
who  carried  them  to  Bristol.  As  to  these  goods 
the  master  offered  to  carry  them  on  in  another 
ship  to  Glasgow,  but  delivery  having  been  taken 
at  Bristol,  it  was  held  that  the  whole  freight  was 
payable.  As  to  other  goods  which  the  master 
declined  to  carry  on  to  Glasgow,  and  which  were 
taken  possession  of  and  carried  on  by  the  owners, 
it  was  held  that  pro  ratA  freight  was  payable. 
I/Mticldge  V.  Orey,  cited  in  Lnhey.Lyde^  4  Bun-. 
^86,  S87  ;  stated  Abbot  on  Shipping,  13th  ed.  591. 
See  Lnke  v.  Lyde^  infra,  col.  382. 

d.  Capture. 

Advaneee  for  Bisbnrtemente.] — Covenant  by 
charterparty  made  between  the  master  of  the 
ship  and  the  freighter,  upon  a  voyage  from 
Liverpool  to  Maranham,  and  thence  back  to  L., 
that  the  freighter  should  pay  for  the  freight 
from  L.  to  M.  120/.,  and  from  M.  to  L.  at  the 
rate  of  2\d.  per  lb.  for  cotton,  which  should  be 
delivered  at  L.,  such  freight  to  be  paid  as 
follows,  viz.  120/.  for  freight  of  the  outward 
cargo,  to  M.,  and  as  much  cash  as  might  be 
found  necessary  for  the  vessel's  disbursements 
in  M.,  to  be  atlvanced  by  the  freighter,  his 
agents  or  a-ssigns,  to  the  master  when  required, 
free  from  interest  and  commission,  at  the  current 
exchange  of  the  place,  and  the  residue  of  such 


freight  to  be  paid  on  delivery  of  the  cargo  in  L. 
The  ship  arrived  at  M.,  where  the  120/.  outward 
freight,  and  also  192/.  for  the  necessary  disburse- 
ments of  the  ship,  were  paid  or  advanced  by  the 
freighter  to  the  master ;  and  the  ship  received 
her  homeward  cargo  and  sailed  for  L.,  but  was 
lost  by  capture : — Held,  that  the  freighter  was 
not  entitled  to  recover  back  the  1 92/.  De  Silvale 
V.  Kendall,  4  M.  &  8.  37  ;  16  R.  K.  373. 

Freight  Payable  to  Captor.] — ^Where  the  captor 
brings  the  cargo  to  its  port  of  destination  he  is 
entitled  to  freight,  but  not  otherwise ;  pro  rat& 
freight  not  given,  even  where  the  goods  are 
nearly  at  their  destination  and  sold  beneficially. 
The  Vrow  Anna  Catharina,  6  C.  Rob.  271. 

Freight  is  not  earned  by  the  ship  being 
brought  by  captors  to  Plymouth,  the  ship  being 
bound  to  London.  The  \Vilhelminu  Eleonora^  3 
C.  Rob.  234. 

Freight  allowed  to  captors  in  respect  of  neutral 
goods  carried  to  the  claimants'  own  country, 
though  not  to  their  port  of  destination,  the 
voyage  under  special  circumstances  having  been 
substantially  performed.  The  Vrmiw^  Henrietta^ 
5  C.  Rob.  75,  n. 

Freight  on  Enemy  Ooode  in  Neutral  Ship.] — ^A 

neutral  ship  carrying  enemy  goods  is  entitled,  on 
condemnation  of  the  goods,  to  the  whole  freight ; 
capture  being  equivalent  to  delivery.  The 
Copenluigen,  1  C.  Rob.  289,  infi-a ;  The  Prosper ^ 
I^dwards,  76. 

The  freight  payable  upon  enemy  goods  in 
neutral  ships  is  not  necessarily  the  chartered 
freight,  as  raised  by  war  risk.  The  Twilling 
Riget,  6  C.  Rob.  86. 

The  captor  of  enemy  goods  in  neutral  ship 
takes  them  with  the  liability  to  pay  freight — 
per  Loixi  Stowell.  The  Tobago,  5  C.  Rob.  218,  222. 

Contraband.] — Freight  is  not  allowed  to  the 
owner  of  a  neutral  ship  carrying  contraband  of 
war.     The  Oster  Riwer,  4  C.  Rob.  199. 

Capture  and  Bestitution— Pro  rat&  Freight.] 
— A  ship  put  into  an  English  port  in  distress, 
the  greater  part  of  the  voyage  having  been  per- 
formed. The  cargo  was  dischai*ged  in  order  to 
repair  the  ship.  The  ship  and  cargo  were  seized 
as  prize,  but  afterwards  restored.  The  ship  and 
part  of  the  cargo  were  afterwards  sent  to  Lon- 
<lon,  and  tlie  rest  of  the  cargo  forwarded  to  its 
destination  : — Held,  that  the  owners  were  entitled 
to  pro  rat&  freight.  The  Copenhagen,  1  C.  Rob. 
289.    S.  C,  supra. 

Ship  captured  and  restored  with  freight : — 
Held,  that  the  whole  freight  was  a  charge  on  the 
cai'go,  though  not  carried  to  its  destination. 
The  Martha,  3  C.  Rob.  106,  n. 

A  ship  and  cargo  having  been  condemned  and 
sold  by  a  French  court,  and  the  sentence  after- 
wartls  reversed,  freight  pro  rata,  held  payable, 
the  shii)oi;viierB  having  been  prevented  from 
carrying  the  cargo  to  the  port  of  delivery  by  no 
fault  of  their  own.  Baillie  v.  Jftntdigliani,  Park 
on  Insurance,  8th  ed.  116.  See  7%e  Fortuna, 
Edwards,  57. 

Capture  and  Seoapture.]  —  A  British  ship, 
freighted  from  Liverpool  in  ballast  to  Lisbon, 
there  took  in  a  cargo  for  Ireland,  and  was 
captured  off  Falmouth ;  afterwaixis  recaptured 
and  taken  into  Falmouth  : — Held,  that  the  whole 
of  the  freight  was  due  to  the  shipowners  from 
the  cargo  owners.    The  Racehorse,  3  C.  Rob.  101. 


877 


SHIPPING— XIII.  Freight. 


878 


8ftl«  finr  SalTSfe — Common  Ineapaoity  to  per- ! 
fom  Voyago — Half  Freight  Deereed.]— A  ship  ' 
boand  for  Lisbon  reached  the  Tagns,  bat  was  i 
unable  to  get  in  by  reason  of  blockf^e.    She  was 
blown  off  the  coast,  captured,  recaptured  and 
sold  at  Madeira  by  the  i-ecaptors  for  salvage  : —  I 
Held,  that  upon  principles  of  equity  the  loss 
arising  from  the  common    incapacity    of    the ! 
parties  to  the  charterparty  should  be  divided, 
and  half  the  freight  decreed  to  be  paid.     TJie 
Friend*,  Edwards,  246. 

Pro  rat&  Freight.] — Freight  pro  ratft  on  cap- 
ture and  recapture  not  given  to  a  ship  brought 
bock  to  the  port  or  quasi  port  of  her  departure. 
The  Hiram,  3  C.  Rob.  180. 

A  ship  bound  for  London,  after  taking  in  her 
cargo,  but  before  breaking  ground,  was  cut  out 
of  her  port  of  lading  in  Jamaica  by  a  French  \ 
privateer ;  but  v\-a8  afterwards  recaptured  and 
carried  into  another  port  in  the  same  island, 
where  the  cargo  was  sold  by  order  of  the  Court 
of  Admiralty  for  the  benefit  of  the  freighters  : — 
Held,  that  the  owners  of  the  ship  were  not 
entitled  to  any  part  of  the  freight,  though  by 
the  usage  of  the  trade  the  ship  was  loaded  at 
their  expense.  Curling  v.  Jjongf  1  Bos.  &  P.  634  ; 
4  R.  R.  747. 


e.  Sostraint  of  Prinoee — Prohibited  Cargo. 

Beetraint.] — If  a  ship  freighted  to  H.  is  pre- 
vented by  restraint  of  princes  from  aiTiving,  and 
the  consignees  direct  the  master  to  deliver  the 
cargo  at  G.,  and  accept  it  there,  he  may  maintain 
an  action  upon  an  implied  contract  to  pay  freight  | 
pro  rata  itineris.  Christy  v.  Boto,  1  Taunt.  300 ; 
9  R.  R.  776. 

And  if  the  master  is  prevented  by  the  default 
of  the  consignees,  or  restraints  of  princes,  from 
delivering  the  whole  cargo  there,  he  will  be 
entitled  to  freight  pro  taxA  for  the  part  delivered. 
lb. 


Belay  —  Safe    Port.] — A   charterparty 


made  between  English  merchants  at  Valparaiso, 
and  the  owners  of  a  Prussian  ship,  provided  that 
the  ship  should  proceed  and  deliver  cargo  at  a 
port  to  be  named  by  the  charterers  in  Great 
Britain,  or  on  the  continent  between  Havre  and 
Hamburg.  The  charterer  named  Dunkirk.  On 
the  arrival  of  the  ship  off  Dunkirk,  the  master 
was  informed  by  a  pilot  that  war  had  commenced 
between  Prussia  and  France.  The  master  there- 
upon took  the  ship  into  Dover,  and  refused  to 
deliver  the  cargo  without  payment  of  full  freight. 
War  was  not  in  fact  declared  until  three  days 
afterwards : — Held,  that  as  the  port  named  by 
the  charterer  was  an  unsafe  port,  and  Dover 
being  a  port  which  might  have  been  named 
within  the  terms  of  the  charterparty,  the  owners 
were  entitled  to  full  freight.  The  2'eutonia,  Dun- 
can V.  Kotter,  8  Moore,  P.  C.  (N.s.)  411 ;  41  L.  J., 
Adm.  57  ;  L.  R.  4  P.  C.  171  ;  26  L.  T.  48  ;  20 
W.  R.  421  ;  1  Asp.  M.  C.  214--P.  C. 

Detention.] — A  ship  let  to  freight  by  the 
month,  in  attempting  to  enter  a  blockaded  port 
by  order  of  the  freighters,  was  seized,  and  her 
cargo  condemned ;  but,  being  afterwards  released, 
took  in  other  goods,  and  delivered  them  to  the 
freighters,  according  to  the  charterparty  : — Held, 
that  there  was  no  suspension  of  the  freight  during 
the  detention  of  the  ship.  JHoorsom  v.  Greaves, 
2  Camp.  627 ;  12  R.  R.  763. 


Convoy  Seoalled — Oargo  Sold.]— Under  an 
agreement  in  the  nature  of  a  charterparty, 
whereby  the  plaintiff  let  his  ship  to  freight  to 
the  defendant  on  a  voyage  from  Shields  to  Lisbon, 
with  convoy,  the  freight  to  be  paid  on  right 
delivery  of  the  cargo  ;  the  ship  having  sailed 
from  Shields  with  her  cargo,  and  joined  convoy 
at  Portsmouth ;  and,  af  t«r  being  detained  near 
a  month  off  Lymington,  her  sailing  orders  being 
recalled  by  the  convoy,  in  consequence  of  the 
occupation  of  Portugal  by  the  enemy ;  and  the 
defendant  having  refused  to  accept  the  cargo  at 
Portsmouth,  to  which  the  ship  returned,  it  was 
unloaded  by  the  plaintiff,  after  notice  to  the 
defendant,  and  then  was  sold  by  consent  of  both 
parties,  without  prejudice  : — Held,  that  he  could 
not  recover  freight  pro  rata,  or  demurrage.  Lid- 
dard  v.  Lttpes,  10  East,  526  ;  10  R.  R.  368. 

Embargo  taken  off— Continning  Voyage.] — If 

a  British  merchant  charters  a  Swedish  ship  on 
a  voyage  to  St.  Michael's  for  a  cargo  of  fruit,  and 
the  charterparty  contains  the  usual  exception 
against  the  restraint  of  princes,  and  the  ship  is 
prevented  from  reaching  St.  Michael's  within 
the  fruit  season  by  an  embargo  laid  on  Swedish 
vessels  by  the  British  government,  the  Swedish 
owner  cannot,  by  proceeding  on  the  voyage  after 
the  embargo  is  taken  off,  entitle  himself  to 
recover  the  freight  against  the  British  merchant. 
Tifuteng  v.  Hnhhard,  3  Bos.  &  P.  291  ;  6  R.  R.  791. 

Poeition  of  Blookading  Squadron.  ] — A  blockad- 
ing squadron  may  lawfully  be  at  any  distance- 
convenient  for  shutting  up  the  port  blockaded, 
provided  it  does  not  obstruct  any  other ;  and  a 
ship  will  be  considered  as  guilty  of  a  wilful 
breach  of  the  blockade  which  actually  comes 
within  reach  of  capture  by  the  squadron,  if  the 
circumstances  wpre  such  that  a  prudent  man 
would  have  inquired  whether  that  were  the 
blockading  squadron,  although  the  captain  was 
actually  ignorant  of  its  being  so,  not  having 
inquired.  Xaylor  v.  Taylor,  M.  &  M.  206 ;  5 
B.  &  C.  718  ;  4  M.  &  Ry.  526  ;  31  R.  R.  731. 

Prohibition.] — A  ship  was  let  to  freight  for  a 
voyage,  to  take  out  a  small  cargo  of  lead,  and 
to  bring  home  a  return  cargo,  for  which  freight 
was  to  be  paid  at  eleven  guineas  per  ton  for  the 
whole  ship's  admeasurement.  If,  from  political 
circumstances,  she  should  be  unable  to  discharge 
her  cargo,  and  consequently  to  obtain  a  return 
cai'go,  the  freighters  agreed  to  pay  a  gross  sum, 
less  than  the  amount  of  the  freight  per  ton  ;  the 
ship  being  prevented  from  discharging,  and  the 
freighter  supplying  no  homeward  cargo,  the 
master  took  in  goods  on  freight,  and  brought 
them  home  together  with  the  lead : — Held,  that 
he  was  entitled  to  receive  the  gross  sum  stipu- 
lated, and  also  to  retain  the  freight  which  the 
ship  had  earned.  Bell  v.  Puller,  2  Taunt.  286  ; 
12  East,  496,  n. ;  11  R.  R.  674. 

Upon  a  contract  to  fetch  a  cargo  of  com  from 
a  particular  place,  where,  on  arriving,  it  is  foand 
that  the  government  has  prohibited  the  exporta- 
tion of  com,  freight  is  payable  though  the  ship 
returns  in  ballast,  after  staying  out  her  days  of 
demurrage.  Blight  v.  Page,  3  Bos.  &  P.  296,  n. ; 
6  R.  R.  795,  n. 

Embargo.] — A  ship  was  brought  in  under  an 
embargo,  with  cargo  on  board  not  under  the 
embargo.  A  claim  b}'  the  ship  for  freight  against 
the  cargo,  which  was  unloaded  and  sent  on  by 


879 


SHIPPING— Xni.  Freight. 


380 


another   conveyance,    dismissed.     The    Werlds- 
borgaren^  4  C.  Rob.  17. 

A  cargo  belonging  to  Englishmen  on  board  a 
Swedish  ship  bound  to  Venice  was  detained  under 
an  embargo  on  Swedish  ships  at  Falmouth,  where 
the  ship  put  in  for  shelter  : — Held,  that  the  cargo 
owners  were  bound  to  pay  expenses  incurred  by 
the  ship  on  account  of  cargo,  but  not  freight. 
Jsahella  Jacobina^  4  C.  Rob.  77. 


Knowledge  of.] — Where  the  plaintiff  by 


charterparty,  dated  the  Ist  March,  let  to  the 
defendant  a  ship  to  freight,  and  by  its  terms  the 
plaintiff  was  to  carry  an  outward-bound  cargo 
of  goods  (not  prohibited  by  restraint  of  princes) 
from  Liverpool  to  Carolina  in  America,  and  to 
bring  back  a  cargo  of  rice  for  the  defendant,  he 
paying  freight  for  the  same ;  and  the  plaintiff 
cleared  out  on  the  22nd  March  from  Liverpool 
with  a  cargo  of  salt,  and  on  the  22nd  May  follow- 
ing arrived  at  Carolina,  where  the  importation 
of  British  goods  was  prohibited  by  an  order 
issued  on  the  Ist  March,  the  day  the  charter- 
party  was  dated ;  and  aUo  a  further  order  pro- 
nibiting  the  exportation  of  goods  to  England,  so 
that  the  plaintiff  could  not  unload  the  salt  nor 
bring  back  a  cargo  of  rice : — Held,  that  the 
plaintiff  could  not  recover  for  freight  homewards, 
if  it  could  be  established  that  he  knew  of  the 
prohibition  at  the  time  of  the  ship^s  clearance 
from  Liverpool.    Heslop  v.  Jones^  2  Chit.  550. 

Back  Freight.]  —  A  ship  with  a  general 
oargo  sailed  &om  London  for  Havre  with  some 
petroleum  on  board.  Under  the  bill  of  lading 
the  shipowner  was  to  deliver  the  petroleum  at 
Havre,  and  it  was  to  be  taken  out  by  the  defen- 
dant within  twenty -four  hours  after  arriving  at 
Havre,  or  ten  guineas  a  day  was  to  be  paid  for 
demurrage.  On  the  ship's  arriving  at  Havre,  the 
authorities  of  the  port  made  the  captain  take 
her  away  in  consequence  of  the  petroleum  being 
on  board.  Thereupon  he  went  to  neighbouring 
ports,  but  was  not  allowed  to  stay  there.  Return- 
ing to  Havre,  he  discharged  his  general  cargo, 
and  no  bill  of  lading  having  been  presented  to 
him,  and  no  application  having  been  made  to 
him  for  the  delivery  of  the  petroleum,  he  brought 
it  back  to  London.  On  the  shipowoier  claiming 
freight,  back  freight,  demurrage  and  expenses  : — 
Held,  that  he  was  entitled  to  freight,  back 
freight  and  expenses.  Freight  is  earned  by  the 
carriage  and  arrival  of  the  goods  ready  to  be 
delivered  to  the  merchant.  And  although  the 
petroleum  could  not  be  landed  at  Havre,  it  was 
in  the  port  a  reasonable  time,  during  which  the 
owner  might  have  received  it ;  and  the  freight 
was  accordingly  earned.  Argufy  Cargo  ex^  Oattdet 
V.  BTOwn,  L.  R.  5  P.  C.  134  ;  28  L.  T.  745  ;  21 
W.  R.  707.    Affirming  42  L.  J.,  Adm.  49. 

Where  no  application  for  delivery  is  made,  the 
captain  may  land  and  warehouse  the  cargo  at 
the  expense  of  the  merchant ;  and  where  that  is 
forbidden  by  the  authorities  of  the  port,  he  is 
not  justified  in  destroying  the  cargo  ;  but,  in  the 
absence  of  advices,  he  may  take  it  to  such  a  place 
as  in  his  judgment  is  most  convenient  for  the 
merchant,  and  may  charge  to  the  merchant  all 
expenses  properly  incurred ;  consequently,  here 
the  shipowner  was  entitled  to  back  freight  and 
expenses.  The  demurrage  and  the  expenses 
incurred  in  the  ineffectual  attempt  to  land  at  the 
neighbouring  poi-ts  were  not  allowed,  but  were 
looked  on  as  part  of  the  expenses  of  the  voyage. 
Jb, 


Arreit  of  Cargo  befbre  roaching  destiiiation.] 
— See  Galam^  Girgo  eXy  supra,  ool.  219. 

See  also  eases  as  to  Restraint  of  Prikoes, 
ante,  Charterparty,  Bill  of  Lading. 


t.  Damaffe  to  Cargo — Short  Delivery. 

Consignee  Aocepting.]— If  the  consignee  of 
goods  accepts  any  benefit  by  the  carriage,  he 
cannot  defend  himself  from  the  payment  of 
freight,  on  the  ground  that  the  goods  have  been 
damaged  by  the  master  in  carrying  them,  though 
the  damage  exceeds  the  amount  of  the  freight. 
Shields  v.  Dams,  6  Taunt.  65  ;  4  Camp.  1 19. 

Eifeot  of,  in  Action  for  Freight  by  Ship- 
owner.]—Freight  is  recoverable  as  upon  a  right 
and  true  delivery  of  the  cargo  agreeably  to  the 
bills  of  lading,  upon  proof  of  having  delivered 
the  entire  number  of  chests,  for  which  biUs  of 
lading  had  been  signed  ;  though  it  appeared  that 
the  contents  of  the  chests  were  damaged  by  the 
negligence  of  the  master  and  crew  on  board,  in 
not  ventilating  them  sufficiently ;  the  party 
injured  having  his  counter-remedy  by  action  for 
such  negligence.  Davidson  v.  (rwynne,  12  East, 
381 ;  11  R.  R.  420. 

Where  the  master  and  freighter  of  a  vessel  of 
400  tons  mutually  agreed  in  i^Titing,  that  the 
ship,  being  every  way  fitted  for  the  voyage, 
should  with  all  convenient  speed  proceed  to 
St.  Petersburg,  and  there  load  from  the  freighter's 
factors  a  complete  cargo  of  hemp  and  iron,  and 
proceed  therewith  to  London,  and  deliver  the 
same  on  being  paid  freight  for  hemp  51,  per  ton, 
for  iron  os.  a  ton,  one-half  to  be  paid  on  right 
delivery  the  other  at  three  months  ; — Held,  that 
the  delivery  of  a  complete  cargo  was  not  a 
condition  precedent ;  and  that  the  master  might 
recover  freight  for  a  short  cargo  at  the  stipulated 
rates  per  ton,  the  freighter  having  his  remedy  in 
damages  for  such  short  delivery.  Ritchie  v. 
Atkinson,  10  East,  295  ;  10  R.  R.  307. 

If  a  shipper  of  goods  sustains  a  loss  by  reason 
of  the  misconduct  or  negligence  of  the  ship- 
owner or  his  agents,  his  remedy  is  by  action,  and 
he  cannot  resist  payment  of  freight  on  the  ground 
that  the  goods  were  unfit  for  use  when  they 
arrived  at  the  port  of  destination.  Garrett  v. 
Melhuish,  4  Jur.  (N.s.)  943  ;  6  W.  R.  491. 

In  cases  of  short  delivery  under  a  bill  of 
lading,  a  deduction  may  be  made  from  the 
freight  of  such  proportion  of  the  freight  as  would 
have  been  payable  if  the  goods  had  been 
delivered,  and  this,  even  though  the  freight  is 
lump  freight ;  but  the  value  of  the  goods  not 
brought  to  destination  may  not  be  deducted 
from  freight,  but  must,  if  necessary,  be  the  sub- 
ject of  a  separate  action.  The  Norway,  12  L.  T. 
57  ;  13  W.  R.  296. 

A  consignee  of  goods  under  a  bill  of  lading 
has  no  right  to  deduct  from  the  freight  payable 
on  delivery  of  goods  the  value  of  articles  which, 
though  mentioned  in  the  bill  of  lading,  turn  out 
not  to  have  been  put  on  board.  Meyer  v.  Dresser, 
16  C.  B.  (N.S.)  646  ;  33  L.  J.,  C.  P.  289  ;  10  L.  T. 
612;  12W.  R.983. 

The  whole  freight  named  in  a  bill  of  lading  is 
payable  to  the  shipowner  carrying  under  it, 
although  a  less  quantity  of  goods  than  the 
quantity  named  in  the  bill  of  lading  is  delivered, 
if  the  quantity  delivered  is  no  less  than  the 
quantity  received  by  the  shipowner.  Dlanchet 
V.  PowelVs  Llafitivit  Mlieries  Co,y  43  L.  J.,  Ex. 
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50  ;  L.  R.  9  Ex.  74  ;  30  L.  T.  28  ;  22  W.  R.  490  ; 
2  Asp.  M.  C.  224. 

Castom.] — This  being  the  general  law,  it 


cannot  be  altered  by  a  universal  practice  of  mer- 
chants, which  is  not  confined  to  any  particular 
place  or  trade,  to  have  the  value  of  such  goods 
deducted  from  the  freight.  Meyer  v.  Drester^ 
supra. 

Foreign  Law.] — By    French    law,    the 


whole  freight  is  payable  whether  the  whole 
quantity  named  in  the  bill  of  ladling  is  carried 
or  not,  and  therefore,  in  the  case  of  a  bill  of 
lading  executed  in  France,  it  is  immaterial 
whether  or  not  the  shipowner  received  the  whole 
quantity  named  in  the  bill  of  lading.  Blanchet 
V.  PowelVs  Llantifnt  Collleriet  Co.,  supra. 

The  law  of  a  foreign  country,  entitling  a  con- 
signee to  reduce  the  claim  against  him  for 
freight  by  the  value  of  goods  put  on  board  and 
lost,  bat  which  amounts  to  an  allowance  by  way 
of  set-off,  and  not  to  an  extinguishment  of  the 
claim  for  freight,  is  matter  of  procedure  only, 
and  therefore  does  not  apply  to  an  action  for 
freight  brought  in  this  country  against  the  con- 
signee.    Meyer  v.  Dresser,  supra. 

Charterer  cannot  Abandon  Ooodi  when 


Damaged.] — A  charterer,  whose  cargo  has  been 
damaged  by  the  fault  of  the  master  and  crew, 
so  as,  upon  arrival  at  the  port  of  discharge,  to 
be  worth  less  than  the  freight,  is  not  entitled  to 
excuse  himself  from  payment  of  freight  by 
abandoning  the  cargo  to  the  shipowner.  Dakin 
V.  Oxley,  15  C.  B.  (N.8.)  646 ;  33  L.  J.,  C.  P. 
115  ;  10  Jur.  (N.8.)  655  ;  10  L.  T.  268  ;  12  W.  R. 
557. 

Lump  Freight — ^Part  of  Cargo  Loet  by  Perils 
of  Sea.] — A  charterparty  from  Riga  to  London 
provided  that  the  ship  should  load  a  full  and 
complete  cargo  of  lath-wood,  and  deliver  the 
same  on  being  paid  freight  as  follows :  a  lump 
sum  of  3152.  There  was  the  usual  exception  of 
sea  risks,  and  the  freight  was  to  be  paid  half  on 
arrival  and  the  remainder  on  unloading  and 
right  delivery  of  cargo.  Part  of  the  cargo, 
loaded  in  accordance  with  the  charterparty,  was 
lost  by  perils  of  the  sea,  without  any  default  of 
the  master  or  crew  :  — Held,  that  the  shipowner 
was,  on  delivery  of  the  remainder  of  the  cargo, 
entitled  to  the  full  sum.  Rohinson  v.  Knights 
or  Knight,  42  L.  J.,  C.  P.  211  ;  L.  R.  8  C.  P.  465  ; 
28  L.  T.  820 ;  21  W.  R.  683  ;  2  Asp.  M.  C.  10. 

Lou  by  Pirates.]— Covenant  to  pay  freight 
on  delivery.  Cargo  partly  spoiled  by  pirates  : — 
Held,  freight  not  payable.  Bright  v.  Cowper 
Brownl.  &  G.  pt.  1,  21. 

LoM  by  Fire.] — By  a  charterparty  a  ship 
was  to  load  at  Colombo  or  Cochin,  from  the 
charterers'  agents,  a  full  and  complete  lading, 
and  proceed  to  London,  and  discharge  there, 
fire  and  other  dangers  of  the  sea  excepted,  a 
lump  sum  freight  of  5,000Z.,  to  be  paid  after 
entire  discharge  and  right  delivery  of  the  cargo 
in  cash  two  months  after  the  date  of  the  ship's 
report  inwards  at  the  custom  house.  Part  of  the 
cargo  loaded  in  accordance  with  the  charterparty 
was  lost  by  fire,  without  any  default  of  the 
master  or  crew,  and  the  remainder  was  delivered 
in  London  : — Held,  that  the  shipowner  was 
entitled  under  the  charterparty  to  the  full  sum 
of  5,000/.     Merchant  Shipping  Co.  v.  Arniitage, 


43  L.  J.,  Q.  B.  24 ;  L.  B.  9  Q.  B.  99 ;  29  L.  T. 
809  ;  2  Asp.  M.  C.  185— Ex.  Ch. 

Lots  of  Cargo  before  Beliverj.]  —  Cement 
was  shipped  under  a  bill  of  lading  which  stipu- 
lated that  freight  should  be  paid  **  within  three 
days  after  arrival  of  ship,  and  b^ore  delivery  of 
any  portion  of  the  goods."  The  ship  arrived  in 
port  with  the  cement  on  board,  but  was  within 
the  three  days,  in  consequence  of  an  accidental 
fire,  scuttled  with  a  view  to  the  saving  of  ship 
and  cargo  ;  and  on  her  being  raised  the  cement 
was  found  to  be  useless,  having  ceased  to  exist 
as  cement,  and  the  consignees  refused  to  accept 
it  or  to  pay  freight : — Held,  that  the  shipowners, 
not  being  i*eady  to  perform  their  part  of  the 
contract,  were  not  entitled  to  sue  for  freight. 
Duthie  V.  Hiltou,  38  L.  J.,  C.  P.  93 ;  L.  R.  4 
C.  P.  138  ;  19  L.  T.  285  ;  17  W.  R.  56. 

When  Payable  Pro  rata.]— In  case  of  a  loss 
at  sea,  freight  must  be  paid  only  in  proportion 
to  the  goocls  saved,  and  the  part  of  the  voyage 
which  has  been  performed.  Luhe  v.  Lyde,  2 
Burr.  882  ;  1  W.  Bl.  190. 

Kemorandnm  of    Charter  —  Coniideration.] 

— A.,  owner  of  a  vessel,   took  in  a  cargo  at 
Calcutta,  to  be  carried  thence  to  St.  Petersburg, 
which  was  purchased  by  his  supercargo  on  his 
account  ;  but  B.  &  Co.  advanced  26,000/.  towards 
such  purchase,  and  bills  of  lading  were  made 
out  by  the  captain,  stating  the  cargo    to  be 
shipped  by  B.  Si  Co.  on  account  of  A.,  to  be 
delivered  at  St.  Petersburg  to  B.  &  Co.'s  order 
or  their  assigns.    The  words,  "  he  or  they  paying 
freight,"  were  struck  out  of  the  bills  of  lading, 
which  were  indorsed  by  B.  &  Co.  and  trans- 
mitted to  the  defendants,  their  correspondents 
in  London.    Before  the  ship  sailed,  a  memoran- 
dum for  charter  was  entered  into  at  Calcutta, 
between  A.'s  supercargo  and  the  captain,  whereby 
it  was  agreed  that  the  ship  should  be  despatched 
with  a  cargo  for  St.  Petersburg,  to  be  there 
delivered  to  the  order  of  the  freighter,  on  being 
paid  freight  at  a  certain  rate  therein  stipulated, 
llie  ship,  in  proceeding  on  the  voyage,  was  lost, 
but  part  of  the  cargo  was  saved,  and  sold  with 
the  consent  of  the  captain  for  13,000/.     The 
defendants,  as  indorsees  of  the  bills  of  lading, 
applied  for  the  proceeds  of  the  salvage,  which 
had  been  previously  claimed  by  the  plaintiffs, 
as  agents  on  the  part  of  A. ;  and  the  captain  also 
claimed  a  lien  thereon  for  pro  ratA  freight ;  on 
which  the  defendants  agreed  by  letter  (if  the 
plaintiffs  would  cause  the  claims  of  A.  and  the 
captain  to  be  withdrawn)  to  be  accountable  to 
them,  as  the  agents  of  A.,  for  whatever  might 
appear  to  be  due  for  the  pro  ratA  freight  the  ship 
was  entitled  to,  agreeably  to  the  charterparty 
entered  into  by  A.'s  supercargo  and  the  captain. 
In  pursuance  of  this  agreement  these  claims 
were  withdrawn,  and  the  defendants  received 
the  amount  of  the  salvage,  and  then  refused  to 
pay  the  pro  rat4   freight,  as   the   instrument 
entered  into  at  Calcutta  was  merely  a  memoran- 
dum for  charter  ;  and  insisted  that  there  was  no 
consideration  for  the  defendants'  promise.    But, 
in  an  action  for  nonpayment  of  the  pro  rat4 
freight  under  the  agreement : — Held,  that  the 
plaintiffs  were  entitled  to  recover,  as  the  defen- 
dants were  aware  of  the  circumstances  which 
had  happened  before  the  agroement  was  entered 
into.     Thornton  v.  Fairlie,  2  Moore,  397 ;   8 
Taunt.  354. 
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Beloading  and  Continuing  Voyage.] — ^A  ship 
was  chartered  from  London  to  B.,  there  to 
deliver  her  cargo,  reload,  and  proceed  to  a  port 
between  G.  &  A. ;  freight  for  voyage  out  and 
home,  1,300Z.,  if  delivered  at  G.,  in  S.,  London  or 
Liverpool ;  2001.  to  be  paid  in  London  on  the 
▼essers  departure,  the  remainder  on  final  delivery 
of  the  homeward  cargo.  The  ship  proceeded  to 
B.,  delivered  her  cargo  there,  and  sailed  again 
with  a  cargo  of  hides,  which  the  charterers  con- 
signed to  G.  At  F.  the  ship  and  about  one-third 
of  the  hides  were  lost.  The  vice-consul  of  F., 
acting  on  behalf  of  the  charterers,  at  the  request 
of  the  captain  of  the  ship,  transmitted  the 
residue  of  the  hides,  by  another  vessel,  to  the 
consignees  of  the  charterers  at  G.,  where  they 
were  accepted,  and  the  freight  from  F.  to  G. 
paid  by  the  charterers  : — Held,  that  the  plaintiff 
was  not  entitled  to  the  1,300^.  freight ;  that  he 
was  not  entitled  pro  rat&  itineris  for  freight  to 
B.,  or  from  F.  to  G.,  but  that  he  was  entitled  to 
freight,  pro  ratA,  from  B.  to  F.  Mitchell  v. 
Darthez,  2  Scott,  771  ;  2  Bing.  (N.C.)  655  ; 
1  Hodges,  418  ;  6  L.  J.,  C.  P.  164. 

Short  Cargo — Charterparty  and  Bill  of  Lading 
Freight — Cargo  Shipped  by  Shipowner  in  plaee 
of  Part  Bnmt—Amonnt  of  Freight  Due.]  —  See 

Aithen  v.  JSmsthausen,  post,  col.  500. 

Full  Cargo  not  taken.]  —  Covenant  to  carry 
180  men  to  Jamaica  at  .5/.  per  head  ;  160  carried, 
and  allege<l  by  plaintiff  to  be  all  that  were 
offered ;  defendant  alleging  that  180  were  offered. 
Judgment  for  plaintiff.  (Anon.')  v.  Noell^  1  Keb. 
100. 

Freight  Payable  on  240  tone  whether  Shipped 
or  not— Befnaal  to  ihip  240  torn  tendered.] — 

Plaintiff,  by  charterjiarty,  agreed  with  defendants 
to  carry  a  cargo  from  B.  to  L.  at  15*.  per  ton ; 
the  defendants  agreeing  to  pay  for  240  tons 
whether  that  weight  were  shipped  or  not,  freight 
to  be  paid  on  right  delivery.  The  plaintiff 
alleged  right  delivery,  and  that  the  freight 
amounted  to  ISOl,  ;  that  the  defendants  paid 
146Z.  only,  and  claimed  the  difference.  The 
defendants  pleaded  that  they  tendered  240  tons 
for  shipment,  and  that  the  plaintiff  refused  to 
carry  more  than  a  part  of  the  240  tons,  and  that 
the  ship  might  reasonably  have  carried  the 
whole.  Held,  on  demurrer,  that  the  plea  was  a 
good  defence.  Clements  v.  Ruxtell,  4  Ir.  Ch.  K. 
318. 

Conunisaion  on  Freight  —  Ship  Lost  before 
loading.] — "Commission"  on  freight  expresse<l 
to  be  payable  to  charterers  "  on  completion  of  the 
loading  or  should  the  vessel  be  lost."  The  vessel 
was  lost  before  arriving  at  the  loading  port : — 
Held,  commission  not  payable.  Sihsmi  v.  Ship 
Baroraig  Cb.,  2  Ct.  of  Sess.  Gas.  (4th  ser.)  91. 

Dates  Damaged— Kot  Kerohantable  as  Dates, 
but  of  Talne  for  Distillation.] — ^A  vessel  with 
dates  on  board  was  sunk  and  afterwards  raised. 
The  dates,  which  were  shipped  under  bill  of 
lading  making  freight  payable  on  right  delivery, 
were  not  merchantable  as  dates,  but  were  of 
considerable  value  for  purposes  of  distillation. 
Held,  that  no  freight  was  payable.  Atfar  v. 
Blundell,  65  L.  J.,  Q.  B.  138 ;  [18951  2  Q.  B. 
196  ;  16  R.  481  :  73  L.  T.  648  ;  44  W.  R.  130 ; 
8  Asp.  M.  C.  10&— C.  A. 

Charterparty— Ceaaer  Clause— Bill  of  Lading 
— Short  Delivery.] — ^A  ship  was  chartered  for  a 


voyage  from  Greenock  to  Monte  Video  for  a 
lump  freight  of  550Z.,  of  which  150Z.  was  to  be 

Eaid  on  clearing  at  Greenock,  and  '*  biUs  of 
iding  for  the  balance  payable  abroad  to  be 
taken  (sic)  by  the  captain,  on  receipt  of  which 
documents  all  responsibility  in  charterer  to 
cease."  The  cargo  was  chiefly  coal.  The  char- 
terer divided  the  550/.  freight  amongst  the 
various  items  of  cargo,  and  presented  bills  of 
lading  together  making  up  that  sum  for  the 
master's  signature,  the  charterer  being  consignee. 
The  bill  of  lading  for  the  coal  was  for  463^  tons 
at  22#.  6^.  per  ton  freight.  The  master  signed 
this,  with  a  note  "  weight  and  contents  unknown." 
The  coal  was  dischai^ged  at  Monte  Video,  turning 
out  398  tons  only,  the  master  waiving  his  lieu 
for  freight.  The  charterer's  agents,  in  settling 
for  the  balance  of  freight,  retained  for  coal  short 
delivered  24/.,  ami  62/.  freight  thereon.  ITie 
owners  sued  the  charterers  for  the  balance  of  the 
chartered  freight : — Held,  that  the  bills  of  lading 
having  been  granted  put  an  end  to  the  charterer's 
liability  on  the  charteq)arty  ;  that  the  ship- 
owners could  recover  freight  on  398  tons  only  ; 
that,  in  absence  of  proof  that  any  of  the  coal 
shipped  had  not  been  delivered,  the  charterer 
could  not  retain  the  24/.  Benyon  v.  Kenneth, 
8  Ct.  of  Sess.  Ca&  (4th  ser.)  594. 


ff.  Abandonment,  Loaa,  or  Detention  of 

Ship. 

Loss  of  Ship  —  Freight  Payable  at  fixed 
Periods.] — A  ship  employed  by  a  charterparty 
on  both  an  outward  and  a  homeward  voyage  at 
so  much  per  month,  and  which  was  lost  in  the 
homeward  voyage  was  held  to  have  earned  the 
freight  due  for  the  outward  voyage.  Maekrtll 
V.  Sinwnd,  2  Chit.  666. 

The  freight,  being  reserved  at  so  much  per 
month,  was  earned  at  the  end  of  each  month, 
although  the  stipulated  time  of  payment  was 
from  four  months  to  four  months,  and  the  ship 
was  lost  at  the  end  of  fourteen  months.  Hare- 
lock  V.  Gedde^,  10  East,  555  ;  10  R.  R.  380. 

By  a  charterparty  the  freighter  covenanted  to 
pay  to  the  owner  freight  at  and  after  the  rate  of 
bO  much  per  ton  per  month,  for  the  term  of  six 
months  at  least,  and  so  in  proportion  for  less 
than  a  month,  or  for  such  further  time  than  six 
months  as  the  ship  might  be  detained  in  the 
service  of  the  freighter,  until  her  final  discharge, 
or  until  the  day  of  her  being  lost,  captured,  or 
last  seen  or  heanl  of ;  such  freight  to  be  paid  to 
the  commander  of  the  ship  in  manner  following, 
viz.,  so  much  as  might  be  earned  at  the  time  of 
the  arrival  of  the  ship  at  her  first  destined  port 
abroad,  to  be  paid  within  ten  days  next  softer 
her  arrival  there,  and  the  remainder  of  the 
freight  at  specified  periods: — Held,  that  this, 
constituted  one  entire  covenant,  and  that  the 
arrival  of  the  ship  at  her  first  destined  port 
abroad  was  a  condition  precedent  to  the  owner's 
right  to  recover  any  freight ;  and  that  the  ship, 
having  been  lost  on  her  outward  voyage,  the 
owner  was  not  entitled  to  recover  freight  at  so 
much  per  calendar  month  to  the  day  of  the  loss. 
Gibbon  v.  Mendez,  2  B.  &  Aid.  17  ;  20  R.  R.  337. 

By  charterparty  freight  was  payable  one 
month  after  the  ship  sailed ;  the  voyage,  Glasgow 
to  Demerara,  usually  lasting  six  weeks.  The 
ship  was  lost  three  days  after  sailing : — Held, 
that  freight  was  payable.  Leitch  v.  WtUoHy 
7  Ct.  of  Sess.  Gas.  (3rd  ser.)  160. 
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Attndmiinimt — XffMt  of  on  Troight.]  —  By 
the  abandonment  of  a  ship  by  the  crew  during  a 
^oytige^  without  any  intention  to  retake  posses- 
sion, a  right  is  given  to  the  owner  of  cargo  on 
boud  to  treat  the  contract  of  affreightment  as  at 
an  end.  A  ship  with  a  cargo  of  resin  in  barrels,  on 
a  Toyage  from  America  to  Kotterdam,  was,  owing 
to  the  periJs  of  the  sea,  abandoned  by  her  crew 
off  the  American  coast.  She  was  afterwards 
saved  by  another  vessel,  and  brought  with  her 
cargo  by  the  salvors  into  a  port  in  England, 
and  there  arrested  in  an  action  for  salvage  by 
her  salvors.  Before  the  shipowner  had  released 
the  ship  or  cargo,  the  owners  of  the  cargo 
applied  for  and  obtained  from  the  admiralty 
court  an  ortler  for  the  release  of  the  cargo  to 
them  without  payment  of  any  freight,  upon 
their  giving  bail  to  the  salvors : — Held,  that  the 
cargo  owners  were  entitled  to  treat  the  contract 
of  affreightment  as  at  an  end,  and  that  therefore 
the  order  of  the  admiralty  court  was  rightly 
made.  The  CUo,  51  L.  J.,  Adm.  1  ;  7  P.  D.  5 ; 
45  L.  T.  663 ;  30  W.  B.  836 ;  4  Asp.  M.  C.  468 
— C.  A. 


Boraliet— Beeovery  by  Shipowner  at  Port 


of  Diieharge  —  Carro  Owner*!  Bight  to  Cargo 
withont  Pftymont  of  Freight.] — If  a  ship  is  aban- 
doned by  her  master  and  crew  during  a  voyage, 
and  the  cargo  owner  exercises  his  right  of  treat- 
ing the  abandonment  as  a  determination  of  the 
contract  of  affreightment,  the  subsequent  re- 
covery of  the  vessel  by  the  shipowner  from  salvors 
at  the  port  of  discharge  will  not  revive  the  con- 
tract, and  the  owner  of  the  cargo  will  be  entitled 
to  have  it  returned  to  him  without  payment  of 
freight.  Tke  Arno,  72  L.  T.  621  ;  8  Asp.  M.  C.  5 
— C.  A. 

Cargo  Batoned  by  Salvori.] — A  barque 


bound  from  Charleston  with  a  cargo  of  cotton, 
shipped  under  bills  of  lading  for  Bremen,  the 
dangers  of  the  seas  excepted,  was  abandoned  in 
the  English  Channel  in  consequence  of  damage 
receive<l  in  a  collision,  and  was  taken  possession 
of  as  a  derelict  by  salvors,  who  towed  her  into 
an  English  port,  and  there  placed  her  in  safety. 
To  recover  salvage  reward  for  their  services  the 
salvors  promoted  causes  of  salvage  in  the  high 
court  of  a<lmiralty  against  the  barque,  her  cargo 
and  freight,  and  caused  her  and  her  cargo  to  be 
arrested  at  the  port  to  which  they  had  so  towed 
her.  Under  an  order  of  unlivery  obtained  in 
one  of  these  causes  the  cargo  was  unladen  and 
found  to  be  much  damaged  by  sea  water,  and  on 
the  application  of  some  of  the  salvors,  and  with 
the  consent  of  the  cargo  owners,  but  contrary  to 
the  wishes  of  the  owners  of  the  ship,  who  offered 
to  give  bail  and  carry  the  cargo  on  to  Bremen, 
the  court,  considering  that  a  sale  would  be  for 
tiie  benefit  of  all  interested,  decreed  that  the 
cargo  should  be  sold,  but  reserved  all  questions 
of  freight.  Pleading!)  as  to  freight  were  after- 
wards entered  into,  and  the  shipowners  claimed 
to  be  paid,  out  of  the  proceeds  of  the  cargo  in 
the  registry,  the  full  amount  of  the  freight 
stipulated  to  be  paid  on  delivery  of  the  cargo  at 
Bremen : — Held,  that  under  the  circumstances 
the  shipowners  were  not  entitled  to  any  freight. 
Tkr  KatUeen,  43  L.  J.,  Adm.  39 ;  L.  R.  4  A.  &  E. 
269 ;  31  L.  T.  204  ;  23  W.  R.  350  ;  2  Asp.  M.  C. 
367. 

Ship  Abandoned   ao  Unsoftworthy.]  — 


Freight  held  to  be  payable  though  the  ship  was 
abandoned  abroad  as  unfit  to  come  home.   JSdwin 

VOL.  XUL 


V.  East  India  Co.,  2  Vem.  210.  Citing  Westlajid 
V.  Robinson,  not  reported^ 

Bight  of  Underwrit6ri.]~-When  on  the 

abandonment  of  a  ship  on  the  voyage  the  cargo 
is  taken  to  its  destination  in  another  vessel  hired 
by  the  captain,  the  underwriters  of  the  ship  are 
not  entitled  to  the  freight  due  on  the  delivery  of 
the  cargo.  Ilickie  v.  Rodocanacki^  4  H.  &  K. 
455  ;   28   L.  J.,   Ex.  273  ;   5  Jur.   (N.8.)   550  ; 

7  W.  R.  545. 

A  shipowner  loaded  his  ship,  which  was  bound 
for  Liverpool,  with  goods  on  his  own  account, 
and  he  insured  the  ship  and  the  freight  of  the 
goods  by  distinct  insurances.  The  ship  was 
stranded  at  8.,  on  the  English  coast,  twenty 
miles  from  Liverpool.  The  shipowner  abandoned 
the  ship  to  the  insurers  on  the  ship.  After  the 
abandonment  the  shipowner,  at  his  own  expense, 
had  a  part  of  his  goods  taken  out  and  conveyed  by 
lighters  to  Liverpool,  and  he,  at  his  own  expense, 
procured  assistance,  by  which  the  ship,  with  the 
remainder  of  his  goods  on  board,  was  brought  to 
Liverpool.  Afterwards  the  assurers  accepted  the 
abandonment.  On  the  assured  claiming  for  the 
loss  of  the  ship  from  the  assurer,  the  assurer 
claimed  credit  for  the  freight  of  the  goods  of  the 
shipowner : — Held,  that  nothing  in  the  nature  of 
freight  for  the  carriage  of  the  shipowner's  gooda 
to  S.  passed  to  the  abandonees ;  but  that  they 
were  entitled  to  an  allowance  for  the  carriage  of 
the  part  of  the  goods  from  S.  to  Liverpool  in  the 
ship,  after  the  abandonment,  to  be  estimated  at 
the  current  rate  of  freight,  as  if  brought  from 
Liverpool  by  another  ship.    Miliar  v.  Woodfall^ 

8  El.  &  Bl.  493 ;  27  L.  J.,  Q.  B.  120 ;  4  Jur.  (NA) 
302. 

Onarantoa  of  Freight  — Ship  Loat.]  — The 
charterer  of  a  ship,  being  unable  to  provide  a 
cargo,  agreed  with  the  shipowner  for  the  can- 
cellation of  the  charterparty  upon  the  terms  that 
he  should  guarantee  a  freight  of  900/.  The  ship 
sailed  with  a  cargo  of  which  the  freight  was 
556/.  14«..  and  was  lost : — Held,  that  the  charterer 
was  liable  at  least  for  the  difference  between 
900/.  and  556/.  14*.  Carr  v.  Wallachian  Petro- 
leum Co,,  36  L.  J.,  C.  P.  236  ;  L.  R.  2  C.  P.  468  ; 
16L.  T.  460;  15  W.  R.  874. 

Contract   with    iovaral    Companiaa.]  —  The 

plaintiffs  shipped  goods  at  Liverpool  on  board 
the  defendant's  ship,  to  be  carriecl,  as  stated  by 
the  bill  of  lading,  ''vi&  Colon  (Aspinwall)  and 
Panama  to  San  Francisco ;  that  is  to  say,  by 
arrangement  between  the  West  India  and  Pacific 
Steamship  Company,  the  Panama  Railway  Com- 
pany, and  the  Pacific  Mail  Steamship  Company, 
to  be  carried  to  Colon  (Aspinwall)  by  the  packets 
of  the  West  India  and  Pacific  Steamship  Com- 
pany, from  Colon  (Aspinwall)  to  Panama  by  the 
Panama  Railroad  Company,  and'  thence  to  the 
port  of  destination  by  the  Pacific  Mail  Steamship 
Company  .  .  .  freight  and  primage  to  be  con- 
sidered as  earned,  ship  lost  or  not  lost "  ;  the 
freight  being  14/.  5#.  per  ton  payable  in  Liverpool. 
The  whole  freight  at  the  aforesaid  rate  was  paid 
to  the  defendants'  agent  at  Liverpool,  and  the  bill 
of  lading  was  signed  by  him  "  for  the  service 
from  London  to  Colon  (Aspinwall),"  and  by  the 
agent  of  the  two  other  companies  "  for  the 
service  from  Colon  (Aspinwall)  to  San  Francisco." 
The  private  arrangement  entered  into  between 
the  three  companies  for  the  division  of  the  freight 
between  themselves  was  set  forth  in  the  case,  to 
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which  was  added  also  a  copy  of  the  handbook 
published  by  the  defendants  containing  the  rates 
of  freight  charged  for  the  carriage  of  goods  from 
Liverpool  to  Colon  (Aspinwall),  to  Panama,  and 
to  San  Francisco,  but  not  the  charges  for  con- 
veyance from  one  to  another  of  the  three  last- 
mentioned  places.  The  ship,  having  sailed  from 
Liverpool,  was  lost  with  all  her  cargo  before 
reaching  Colon  (Aspinwall),  and  the  defendants, 
after  receiving  notice  of  the  loss,  paid  over  to 
the  two  other  companies  their  proportion  of  the 
freight,  which  had  been  paid  by  the  plaintiffs. 
The  plaintiff  having  brought  an  action  against 
the  defendants  for  money  had  and  received  to 
recover  the  projwrtion  of  freight  so  paid  over  to 
the  two  other  companies,  viz.  for  the  carriage 
of  the  goods  from  Colon  (Aspinwall)  to  Panama, 
and  from  Panama  to  San  Francisco :  —  Held, 
that  the  bill  of  lading  formed  one  contract 
between  the  plaintiffs  and  the  defendants  for  the 
conveyance  of  the  goods  from  Liverpool  to  San 
Francisco,  for  one  entire  consideration,  viz.  the 
amount  of  freight  paid,  and  not  several  contracts 
between  the  plaintiffs  and  each  of  the  companies ; 
and  therefore,  as  the  consideration  for  which  the 
freight  was  paid  had  not  wholly  failed,  the 
plaintiffs  could  not  maintain  the  action  against 
the  defendants.  Greeres  v.  West  India  and 
J^acific  Steamship  Co,,  22  L.  T.  615— Ex.  Ch. 

Cliarteren  Absolved  from  Loading  —  Iniu- 
ranee.] — By  a  charterparty,  which  contained  the 
exceptions  of  dangers  and  accidents  of  naviga- 
tion, the  vessel  was  to  proceed  with  all  convenient 
speed  from  Liverpool  to  Newjwrt,  and  there  load 
a  cargo  of  iron  rails  for  San  Francisco,  and  the 
freight  was  to  be  paid  on  right  delivery  of  the 
cargo.  The  vessel  duly  proceeded  on  her  voyage 
from  Liverpool  to  Newport,  but  before  arriving 
there  she  took  the  rocks  at  Carnarvon  Bay.  She 
was  ultimately  got  off  the  rocks,  and  though  the 
damage  she  sustained  was  not  such  as  to  consti- 
tute a  total  loss,  either  actual  or  constructive,  the 
time  necessary  for  getting  her  off  and  repairing 
her  so  as  to  be  a  cargo-carrying  ship,  was  so  long 
as  to  put  an  end,  in  a  commercial  sense,  to  the 
commercial  speculation  entered  upon  by  the 
shipowner  and  the  chartei'ers,  and  the  latter 
accordingly  abandoned  the  contract,  and  hired 
another  vessel,  by  which  they  forwarded  the 
rails  to  San  Francisco  : — Held,  by  a  majority  of 
the  court,  that  under  these  circumstances  there 
was  a  total  loss  of  chartered  freight  by  perils  of 
the  sea  within  the  meaning  of  a  policy  of  insu- 
rance on  chartered  freight  on  the  voyage.  JclcU- 
Mn  V.  Union  Marine  In^vrance  Co.,  44  L.  J., 
C.  P.  27 ;  L.  R.  10  C.  P.  126 ;  31  L.  T.  789  ; 
23  W.  B.  169  ;  2  Asp.  M.  C.  436— Ex.  Ch. 

Cesser  of  Payment  of  Hire.] — In  a  charter- 
party  it  was  stipulated  that  the  appellants  should 
provide  and  pay  for  the  provisions  and  wages  of 
the  captain  and  crew,  and  maintain  the  ship  in 
a  thoroughly  efficient  state  in  hull  and  machinery 
for  the  service  ;  and  that  "  in  the  event  of  loss 
of  time  from  deficiency  of  men  or  stores,  break- 
down of  machinery,  want  of  repairs,  or  damage 
whereby  the  working  of  the  vessel  was  stopped 
for  more  than  forty -eight  consecutive  hours,  the 
payment  of  hire  should  cease  until  she  should  be 
again  in  an  efficient  state  to  resume  her  service.** 
When  the  vessel  was  on  a  voyage  under  the 
charterparty,  her  high-pressure  engine  broke 
down,  and  it  was  found  necessary  to  employ  a 
tug  in  aid  of  the  ship*8  low-pressure  engine,  to 


tow  the  ship  to  her  destination  : — Held  (Lord 
Bramwell  dissenting),  that  the  appellants  had 
no  claim  for  hire  for  the  voyage  on  which  the 
tug*s  assistance  was  required,  the  ship  not  being 
independently  efficient  for  that  purpose.  Hogarth 
V.  MUler,  60  L.  J.,  P.  C.  I  ;  [1891 1  App.  Cas. 
48  ;  64  L.  T.  205  ;  7  Asp.  M.  C.  1— H.  L.  (So.). 
Arid  see  cases  as  to  Cesser  Clause,  cols.  309, 
447,  seq. 


during  Discharge  of  Cargo.] — On  the 

ship's  arrival  in  port,  she  discharged  her  cargo, 
for  which  her  steam  winches  were  available  ; — 
Held  (Lord  Morris  dissenting),  that  the  appel- 
lants were  entitled  to  payment  of  hire  for  the 
full  time  actually  occupied  in  discharging  the 
cargo,  the  ship  being  in  an  efficient  state  for  that 
particular  employment.    lb. 

During  Bepairs.] — Where  a  vessel  was  char- 
tered for  six  months  certain,  the  freighter  to  pay 
200Z.  per  month,  and  so  in  proportion  for  any 
longer  time  she  might  be  employed,  the  owner 
to  keep  the  ship  in  repair  during  the  voyage ;  and, 
in  consequence  of  perils  of  the  sea,  the  vessel 
was  obliged  to  be  repaired  twice  in  the  course  of 
the  voyage,  which  detained  her  uselessly  to  the 
freighter  for  twenty-eight  days  : — Held,  that  he 
was  still  liable  for  freight  during  such  detention. 
Ripley  v.  Scaife,  7  D.  &  R.  818  ;  6  B.  &  C.  167  ; 
2  Car.  &  P.  132. 

A  covenant  in  a  chartei-party,  that  the  owner 
shall  at  his  expense  forthwith  make  the  ship 
tight  and  strong  for  a  voyage  for  twelve  months, 
and  keep  her  so,  is  not  a  condition  precedent  to 
the  recovery  of  freight  after  the  freighter  haa 
taken  the  ship  into  his  service,  and  used  her  for 
a  certain  period ;  but  if  the  freighter  is  after- 
wards delayed  or  injured  by  the  necessity  of  re- 
pairing her,  he  has  his  remedy  in  damages  ;  but 
if  the  owner's  neglect  to  repair  in  the  first 
instance  precluded  the  freighter  from  making 
any  use  of  the  vessel,  that  would  have  gone  to 
the  whole  consideration,  and  might  have  been 
insisted  on  as  a  bar  to  the  action.  Hardock  v, 
Geddes,  10  East,  555  ;  10  B.  R.  380. 

For  non  constat,  but  that,  after  she  had  been 
used  by  the  freighter,  she  wanted  repair,  without 
any  default  of  the  owner  ;  or  that  he  was  guilty 
of  any  delay  in  making  the  repairs ;  and  the 
freight  would  still  run  on  during  the  time  of 
repair.    lb. 

Contract  to  Indemnify  against  Loss  on  Re- 
oharter — ^Agent  to  Be-oharter— Shipping  own 
Cargo — Ship  Lost — Keaning  of  Contract.] — See 
Yeatnes  v.  Lindsay,  3  L.  T.  855  ;  9  W.  B.  313 ; 
infra,  coL  918. 

3.  Payment. 

a.   To  whom. 

i.  Generally, 

Kaster.] — The  master  has  a  special  property 
in  the  vessel,  and  may  declare  for  the  freight  of 
goods  as  carried  in  his  vessel,  though  he  is  not 
owner.  Shields  v.  Davis,  6  Taunt.  65  ;  4  Camp. 
119. 

A  captain  vdth  whom  a  contract  is  made  in 
his  own  name  may  sue  for  freight  under  it. 
Seeger  v.  Duthie,  8  C.  B.  (N.S.)  72  ;  30  L.  J., 
C.  P.  65  ;  7  Jur.  (N.8.)  239  ;  3  L.  T.  478  ;  9  W.  R. 
166— Ex.  Ch. 

Where  the  master  covenanted  to  proceed  with 
goods  from  London  to  Tangiers,  **  there  to  apply 
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to  the  coirespondents,  factoTS  or  agents  of  the 
charterer  for  orders,  whether  he  was  to  proceed 
to  St.  Lucar  or  Cadiz  ;  and  that,  pursuant  to  the 
orders,  he  would  make  a  right  and  true  delivery 
to  the  correspondents,  factors  or  agents  of  the 
charterer  agreeably  to  bills  of  lading  "  ;  and  the 
charterer  oorenanted  that  he  would  pay  to  the 
master  immediately  on  a  right  and  true  delivery 
of  the  cargo,  in  full  for  the  freight  of  the  ship, 
at  a  certain  rate  in  sterling  money ;  and  after- 
wards bills  of  lading  were  signed  and  delivered, 
making  the  cargo  deliverable  at  Tangiers  and 
St,  Lucar,  to  P.  (the  charterer's  agent  at  Tangiers), 
or  his  assigns,  he  or  they  paying  freight  for  the 
goods  so  much  in  sterling  money,  at  the  current 
exchange  at  Cadiz  on  London  ;  and  the  master 
was  ordered  by  P.  at  Tangiers  to  deliver  the 
cargo  at  Cadiz  (by  which  it  was  averred  that  the 
master  was  prevented  from  delivering  the  same 
to  any  of  the  correspondents,  factors  or  agents 
of  the  charterer  at  Tangiers  or  St.  Lucar  agree- 
ably to  the  bills  of  lading),  and  did  deliver  it  at 
Cadiz,  to  the  agent  of  the  defendant  in  that 
behalf,  according  to  the  charterparty ;  the 
master,  who  had  received  the  freight  from  the 
agent,  on  delivery  of  the  cargo  to  him,  was  held 
entitled  to  recover  it  from  the  charterer.  Shepa rd 
V.  De  JSermdet,  13  East,  565  ;  12  B.  R.  442. 

Obligee  of  Bottomry  Bond.] — ^The  receipt  of 
freight  by  the  obligee  of  a  bottomry  bond  is,  in 
law,  a  receipt  of  it  by  the  shipowner,  whose 
master  has  given  that  bond  in  discharge  of 
expenses  incurred  in  the  necessary  repairs  of  the 
ship.  Bejuon  v.  Chapman,  2  H.  L.  Cas.  696  ; 
8  C.  B.  950  ;  13  Jur.  969. 

Master  or  Shipowner.] — Where  a  master 
entered  into  a  contract  of  affreightment,  not 
under  seal,  and  the  shipper  agreed  to  pay  the 
freight  at  the  end  of  the  voyage  by  a  biU  at  two 
months,  without  saying  to  whom  : — Held,  that 
the  owner  was  entitled  to  receive  the  freight, 
without  the  intervention  of  the  master,  and  that 
the  freighter  was  not  liable  to  the  captain  upon 
the  contract,  after  he  had  paid  the  owner.  Atkin- 
^im  V.  Cfftenoorth,  5  D.  &  R.  552  ;  3  B.  &  C. 
«47  ;  1  Car.  &  P.  339  ;  3  L.  J.  (o.s.)  K.  B.  104  ; 
31  R.  R.  450. 

Agent  of  Ship's  Husband.] — ^Freight  to  be 
earned  by  a  ship  on  a  homeward  voyage  belongs 
to  the  shipowner,  so  that  an  agent  employed  by 
a  ship's  husband  to  obtain  a  charterparty  has 
no  authority  to  caase  it  to  be  paid  to  himself, 
toT  the  purpose  of  setting  it  o£E  against  a  debt 
due  to  him  from  the  ship's  husband.  WaUJie  v. 
Jh^can,  8  Ex.  843  ;  1  C.  L.  R.  823  ;  22  L.  J., 
Ex.  355. 

Third  Party.] — Where  the  bill  of  lading  pro- 
-vides  that  freight  shall  be  payable  to  a  third 
party,  M.,  and  not  to  the  shipowner,  payment  for 
freight  to  the  master  or  shipowner  affords  no 
answer  to  an  action  by  M.  in  the  name  of  the 
•shipowner  for  nonpayment  of  freight.  Kirch- 
ner  v.  Vemut,  12  Moore,  P.  C.  361  ;  5  Jur.  (N.8.) 
395  ;  7  W.  R.  455. 

Agreement  as  to  Joint  Adventure — ^Assign- 
ment.]— The  plaintiff,  who  were  shipowners, 
having  offered  their  vessel  for  hire  to  the 
defendants,  the  latter  objected  to  take  it,  on 
the  ground  of  its  being  too  large,  whereupon 
the  plaintiffs  offered  to  take  half  the  ship,  as 
adventurers,  in  partnership  with  the  defendants. 


It  was  then  arranged  that  a  charterparty  should 
be  executed  by  the  plaintiffs  and  the  defendants, 
and  that  an  agreement  as  to  the  adventure 
should  be  signed  by  A.,  the  plaintiffs'  clerk,  as 
their  agent,  and  a  memorandum  of  guarantee 
should  be  signed  by  the  plaintiffs,  the  same  to 
be  one  transaction.  The  agreement  stated  that 
the  trading  cargo  should  be  upon  the  joint 
account  and  risk  of  the  defendants  and  A.,  and 
that,  after  payment  or  deduction  of  the  freight, 
the  profit  or  loss  should  be  borne  and  received, 
or  paid  by  the  parties  in  equal  moieties.  The 
plaintiff,  by  the  memorandum  of  guarantee, 
guaranteed  A.  from  all  losses  and  expenses  hap- 
pening in  the  course  of  such  trading.  The  plain- 
tiffs being  indebted  to  D.  &  Co.,  subsequently 
deposited  the  charterparty  with  them  as  a 
security,  with  an  indorsement  upon  it  directed  to 
the  defendants,  and  requiring  them  to  pay  the 
amount  of  what  was  due  to  D.  k  Co.  Notice 
of  this  was  afterwards  given  to  the  defendants. 
The  action  was  brought  by  D.  &  Co.  to  recover 
the  freight  due  under  the  charterparty : — 
Held,  that  the  defendants  were  bound  to  pay 
freight  to  the  shipowners,  and  that  the  parties 
were  then  to  bear  and  receive  equally  the  loss 
and  profit  of  the  adventure.  Boyd  v.  Mangles, 
3  Ex.  387 ;  18  L.  J.,  Ex.  273.  See  Mangles  v. 
Dixon,  3  H.  L.  Cas.  702. 

Privity  of  Contract.] — Messrs.  G.,  merchants 
in  Spain,  entered  into  a  charterparty  with  the 
master  of  a  vessel,  at  a  port  in  Spain,  and  by 
the  charterparty  it  was  agreed  that  the  vessel 
should  load  a  complete  cargo  of  flour,  the  captain 
to  sign  bills  of  lading  at  more  or  less  freight 
without  prejudice  to  the  agreement ;  and  the 
vessel  was  to  proceed  with  her  cargo  to  Liver- 
pool, and  deliver  the  same  on  payment  of  the 
freight  in  a  lump  sum  of  100/.  Messrs.  G. 
loaded  the  vessel  with  1,350  sacks  of  flour,  and 
consigned  the  same  to  L.  de  B.,  in  England. 
P.  put  on  board  500  sacks,  for  which  the  master 
gave  a  bill  of  lading,  providing  for  the  delivery 
of  the  same  in  the  name  of  P.  to  the  defendants, 
"  paying  him  freight  according  to  contract  with 
Messrs.  G."  These  500  sacks  were  shipped  on 
the  joint  account  of  P.  and  the  defendants,  and 
the  latter,  whilst  the  flour  was  in  transit,  became 
the  sole  owners  thereof,  by  purchase  from  P.  of 
his  interest  therein.  P.  sent  the  bill  of  lading  to 
the  defendants,  inclosed  in  a  letter,  stating  that 
the  bill  of  lading  did  not  express  the  freight,  but 
that  he  had  given  a  letter  or  order  in  favour  of 
Messrs.  G.,  that,  on  good  delivery,  the  defen- 
dants would  pay  Messrs.  G.  the  freight  on  the 
500  sacks.  The  amount  of  freight  mentioned  in 
this  letter  exceeded  that  specific  in  the  charter- 
party.  In  this  letter  or  order  there  was  a  request 
to  the  defendants  to  deliver  the  amount  of  the 
freight  to  L.  de  B.  On  the  delivery  of  the  cargo 
L.  de  B.  paid  the  whole  amount  of  the  freight  to 
the  master,  and  afterwards  applied  to  the  defen- 
dants for  payment  of  the  freight  of  the  500  sacks, 
but  they  refused  to  pay  the  full  amount  of  the 
freight  claimed,  on  the  ground  that  the  flour  had 
been  damaged  in  the  carriage.  In  an  action  by 
the  master  against  the  defendants  for  the  freight 
of  the  500  sacks  of  flour  : — Held,  that  there  was 
no  evidence  of  any  contract  between  the  defen- 
dants and  the  master  with  respect  to  this  portion 
of  the  cargo  ;  but  that  the  defendants,  if  liable, 
were  only  liable  to  Messrs.  G.,  upon  a  sub-contract 
with  them.  Zmlclienhart  v.  Henderson,  9  Ex. 
722  ;  23  L.  J.,  Ex.  234. 
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Ownari  or  Cliarteran — ^Exeeptioni.]— By  a 

charterparty  it  was  "  agreed  that  (the  cabin  and 
8tate-rooms,  and  sufficient  room,  ship's  stores, 
provisions,  water,  and  crew  throughout  this 
charterparty  being  excepted,  reserving,  however, 
every  such  room  only  for  that  purpose  as  the 
owners  would,  were  the  ship  to  be  loaded  for 
their  exclusive  benefit)  the  vessel  shall  imme- 
diately be  ready,  and  take  on  board  from  the 
charterers  (who  were  to  have  the  full  reach  of 
the  vessePs  hold  from  bulkhead  to  bulkhead, 
including  the  deck)  a  full  and  complete  cargo," 
and  thereupon  proceed  tor  Halifax  : — Held,  that 
the  owners  of  the  vessel,  and  not  the  charterers, 
were  entitleti  to  the  freight  for  goods  loaded  on 
the  deck  of  the  vessel.  Neill  v.  Ridley,  9  Ex. 
677  ;  2  C.  L.  R.  1018. 

Authority  of  Kastor.] — By  a  charter- 


party  between  the  captain,  for  the  owners  of  a 
ship,  and  the  charterers,  the  charterers  agreed  to 
pay  a  lump  sum  of  freight,  part  to  be  received 
by  the  captain  abroad,  and  the  balance  to  be 
paid  by  the  cliarterers'  acceptance,  payable  in 
Ijondon  at  three  months'  date  from  the  day  of 
sailing.  The  charterers  were  to  have  the  option 
of  naming  the  lumpers  and  stevedores,  and  such 
goods  only  as  they  might  direct  were  to  be  re- 
ceived on  tboard.  It  was  also  agreed  that  the 
master  should,  at  the  charterers*  request,  sign 
bills  of  lading  in  the  usual  manner,  and  at  any 
rate  of  freight  that  might  be  filled  in,  and  made 
payable  in  any  manner  the  charterers  might 
choose,  without  prejudice  to  the  charter.  The* 
vessel  was  loaded  by  the  charterers  as  a  general 
ship,  and  the  master  signed  bills  of  lading  pre- 
sented by  the  charterers,  at  such  rates  and 
payable  in  such  manner  as  they  requested.  The 
bills  of  lading  did  not  specify  to  whom  the 
freight  was  to  be  paid : — Held,  that  the  master 
signed  the  bills  of  lading  as  agent  of  the  char- 
terers, and  therefore  the  shipowner  was  not 
entitled  to  claim  from  the  shippers  the  freight 
which  remained  due  from  them  when  the  char- 
terers stopped  payment.     Marquand  v.  Banner^ 

6  El.  i  Bl.  232  ;  25  L.  J.,  Q.  B.  813  ;  2  Jur.  (N.8.) 
708. 

Under  Bill  of  Lading.] — ^A  defendant  shipped 
at  Liverpool  on  board  the  plaintiffs'  vessel  goods, 
and  the  master  signed  a  bill  of  lailing  which 
stated  that  the  goods  were  shipped  by  the  defen- 
dant *'  as  agent,"  and  were  to  be  delivered  at  the 
port  of  Colombo,  "  unto  order  or  assigns,  he  or 
they  paying  freight  for  the  goods."  Before  the 
shipment,  the  plaintiff  advanced  to  E.,  on 
whose  account  the  goods  were  shipped,  400Z., 
upon  an  undertaking  by  him  that  he  would 
Indorse  to  them,  as  a  security,  a  bill  of  lading  of 
the  goods,  wherein  the  freight  should  be  payable 
by  E.  in  this  country.  The  defendant  indorsed 
the  bill  of  lading  to  £.,  who  indorsed  it  to  the 
plaintiffs  as  a  security  for  the  advance,  and  a 
further  advance  made  upon  an  estimate  between 
the  plaintiffs  and  E.,  of  the  value  of  the  goods, 
freight  free.  E.  not  having  paid  the  freight : — 
Held,  that  the  defendant  was  liable  under  the 
bill  of  lading  to  pay  the  freight  to  the  plaintiffs. 
Fox  V.  Nott,  6  H.  &  N.  630  ;  30  L.  J.,  Ex.  259  ; 

7  Jur.  (N.S.)  663. 

Bankniptoy  of  Shipowner— Kotioa  by  Aiaigneefl 
to  Charterer.] — ^Where  the  master  of  a  ship  on 
behalf  of  the  owner  lets  the  ship  on  chart«rpai*ty 
to  A.,  and  the  owner  becomes  bankrupt,  and  his 
assignees  give  notice    to  A.  not    to   pa}'  any 


further  sums  of  money  on  account  thereof  to 
the  master ;  this  notice  will  affect  A.  as  to  aU 
sums  paid  afterwards  by  him  to  the  master, 
beyond  what  the  master  had  actually  paid  or 
stood  engaged  for  on  account  of  the  ship,  at  the 
time  of  the  notice  ;  but  will  not  defeat  payments 
made  to  that  extent.  WUJiins  v.  i/«re,  1  Cox, 
150. 

Beeeiver  Appointed  in  Chanoery— Arrest  of 
Freight  in  Adxniralty.]— ^t^  Bloomer,  11  L.  T. 
46 ;  infra,  XXVI.  ADMIRALTY  Law  and 
Pbactice,  col.  920. 

Payment  to  Ship^i  Hasband— Biibnreements.] 

— A  ship's  husband  is  entitled  to  receive  freight, 
and  to  deduct  his  disbursements  therefrom. 
Harris  v.  Reynolds,  4  W.  R.  278. 

Fart  Owner  may  Sue  for.] — ^An  action  for  freight 
may  be  brought  by  a  part  owner  on  behalf  of 
himself  and  the  other  part  owners.  Be  Hart  v. 
Stephenson,  45  L.  J.,  Q.  B.  576  ;  1  Q.  B.  D.  313  ; 
24  W.  R.  367. 

Diiienting  Fart  Owner.] — A  part  owner  is  not 
entitled  to  any  part  of  the  freight  earned  upon  a 
voyage  from  the  setting  out  of  which  he  dissents. 
Boson  V.  Sandford,  Carth.  63  ;  Levinz,  pp.  3,  258. 

Shipowner  or  Charterer.] — Shipowners  char- 
tered their  ship  to  carry  coals  from  England  to 
Jamaica  as  ordered,  and  bring  home  a  cargo  of 
sugar  at  specified  rates  of  freight — '*  master  to 
sign  bills  of  lading  as  required,  without  prejudice 
to  this  charterparty,  and  if  the  draft  for  payment 
of  coal  freight  is  drawn  to  his  order,  to  indorse 
the  same  payable  to  charterers'  order."  The 
charterers  afterwards  contracted  with  varioua 
shippers  for  carriage  of  their  goods,  and  bills  of 
lading  were  given  to  them  by  the  master,  at  the 
request  of  the  charterers : — ^Held,  that  the  ship- 
owners had  no  direct  right  of  action  against  the 
shippers  for  freight,  and  that  it  could  not  be 
arrested  in  the  hands  of  the  shipper,  so  as  to 
found  jurisdiction  against  the  shipowners. 
Mitchell  V.  Bum,  2  Ct.  of  Sess.  Cas.  (4th  ser.) 
900. 

Sab-Freight  paid  to  Shipowher— Frepaid  by- 
Shipper — ^Itopayment.  ] — ^A  shipmaster^  appointed 
by  the  owners  of  a  ship  under  charterparty,  has 
a  lien  on  cargo  put  on  board  by  a  sub-freighter 
to  the  extent  of  the  sub-freight.  Therefore  a 
person  to  whom  cargo  was  consigned,  who  had 
paid  the  master  full  freight  in  ignorance  that  the 
shipper  had  paid  part  of  the  freight  to  the 
charterer,  cannot  get  repayment  of  it  from  the 
shipowners.  Youle  v,  Ulmpman,  6  Ct.  of  Sess. 
Cas.  (3rd  ser.)  427. 

ii.  On.  Assignment, 

Of  Ship.] — If  the  owner  of  a  ship,  having 
chartered  her  for  a  voyage,  assigns  her  before  ita 
completion,  and  afterwards  assigns  the  charter- 
party  to  another,  if  she  earns  freight,  the  as- 
signee of  the  ship,  is  entitled  to  the  freight  as 
incident  to  the  snip.  Morrison  v.  Parsons,  2 
Taunt.  407;  11  R.  R.  622. 

But  he  cannot  sue  on  the  charterparty  other- 
wise than  in  the  name  of  the  assignor.    Ih. 

A  covenant  in  a  charterparty  to  pay  freight  to- 
the  owner  for  the  hire  of  the  vessel  is  not  trans- 
ferred to  the  vendee  by  a  bill  of  sale  of  the  ship 
made  during  the  voyage ;  and  such  owner  after- 
wards becoming  bankrupt,  his  assignees,  and  not 


898 


SHIPPING— Xin.  Freight. 


894 


the  vendee  of  the  ship,  have  the  legal  right  to 
receive  the  freight  and  demurrage  due  from  the 
freighter  upon  the  charterparty.  Splidt  v. 
Bowles,  10  East,  279  ;  10  B.  B.  296. 

Ka-TnuLifer  of  Ship  by  Way  of  Seouxity — 
PosmmIob.] — A  re-transfer  of  a  ship  to  a  vendor, 
absolute  in  terms,  but  intended  as  a  security  for 
the  (payment  of  the  purchase-money,  the  ship 
then  being  on  a  voyage,  and  the  transfer  not 
mentioning  freight,  does  not  pass  the  freight  to 
the  transferee  until,  at  all  events,  he  has  cUimed 
St,  and  done  some  act  tantamount  to  taking 
possession.  Gardner  v.  Caxenote^  1  H.  &  N.  423  ; 
26  L.  J.,  Ex.  17  ;  6  W.  B,  196. 

Whore  Agxeemeiit  for   Partnership.]  —  The 

plaintiffs,  who  were  shipowners,  oflEercd  their 
vessel  for  hire  to  the  defendants,  and  the  latter 
objected  to  take  it,  on  the  ground  that  it  was  too 
lai^,  whereupon  an  arrangement  was  entered 
into  for  a  partnership  adventure  in  the  vessel. 
The  plaintiffs  being  indebted  to  D.  &  Co.,  subse- 
quently deposited  the  charterparty  with  them  as 
a  security  with  an  indorsement  upon  it,  directed 
to  the  defendants,  requiring  them  to  pay  the 
amount  of  what  was  due  to  D.  &  Co.,  and  notice 
was  given  to  the  defendants.  In  an  action 
by  D.  k.  Co.  to  recover  the  freight  due  under 
the  charterparty  : — Held,  that  the  transaction 
ajnountcd  to  an  absolute  assignment  to  D.  &  Co. 
Hoyd  V.  Mangles,  3  Ex.  387  ;  18  L.  J.,  Ex.  273. 

Of  Freight— After  Veisel  Sold.1— 'i'he  right  to 
freight  is  incidental  to  the  ownership  of  the  vessel 
vrhich  earns  it,  and  therefore  a  transfer  of  a  share 
in  a  ship  passes  the  corresponding  share  in  the 
freight,  under  an  existing  charterparty,  without 
the  mention  of  the  word  "  freight."  Lindsay  v. 
Bibbs,  22  Beav.o22  ;  2  Jur.  (N.8.)  1039  ;  4  W.  B. 
788. 

A  ship  was  chartered  by  her  owner.  After- 
vanls,  in  June,  1854,  he  sold  twenty-four  shares 
of  the  ship  to  A.,  and  the  remaining  forty  shares 
to  B.,  and  in  December  he  assigned  the  freight 
to  C.  A.  registered  before,  and  B.  after,  C.'s 
assignment ;  but  C.  gave  the  first  notice  to  the 
idiartercrs  : — Held,  that  C.'s  right  to  the  freight 
had  priority  over  B.,  but  not  over  A.    Jb, 

Freight  to  be  Bamod.1— An  assignment  by  the 
owners  of  a  ship  of  fi'eignt  to  be  earned,  is  good. 
Douglas  v.  Jiussell,  4  Sim.  524.  Affirmed,  1 
Myl.  &  K.  488. 

A.,  a  shipowner,  assign^l  to  B.  the  freight 
earned  and  to  be  earned  by  one  of  his  ships,  and 
afterwards  chartered  her  to  C.  for  a  voyage  to 
S.  The  outward  freight  was  paid  befoi-e  the 
ship  {sailed.  The  charterparty  afterwards  was 
delivered  to  B.  by  A.'s  direction,  and  B.  gave  notice 
of  the  assignment  to  C.  Afterwards,  but  before 
the  ship  returned,  A.  became  bankrupt : — Held, 
that  the  homewanl  freight  was  not  in  A.'s  order 
and  disposition  at  his  bankruptcy,  and,  therefore, 
that  B.  was  entitled  to  it.    Jb. 

An  assignment  of  the  freight  and  profits  of  a 
ship  does  not  extend  to  profits  not  in  existence, 
actual  or  potential,  at  the  time  of  the  assignment ; 
therefore,  where  C.  assigned  by  deed  to  S.  the 
freight,  earnings  and  profits  of  a  ship,  which 
shii>  afterwards,  in  a  voyage  to  the  ISouth  Seas, 
obtained  a  quantity  of  oil,  the  pnxluce  of  whales 
taken  in  the  said  voyage: — Held,  that  this  oil 
did  not  pass  to  S.  by  the  asbignment,  for  the 
assignor  bad  no  property,  actual  or  potential,  in 


the  oil  at  the  time  of  assignment,  and  the  voyage 
was  not  then  contemplated.  Robinson  v.  MaC' 
donnell,  5  M.  &  S.  228  ;  5  B.  &  Aid.  134. 

An  assignment  to  a  third  party  of  freight,  or  a 
fixed  sum  out  of  freight,  passes,  as  between  part 
owners,  only  net  freight,  but  a  mortgagee,  not  in 
possession  when  the  freight  was  received,  has  no 
locus  standi  afterwards  to  insist  on  such  a  con- 
stiiiction.  Tkn  Edmund,  Lush,  58  ;  29  L.  J., 
Adm.  76  ;  2  L.  T.  192. 

A.,  in  consideration  of  money  advanced  and 
to  be  advanced  by  B.  &,  Co.,  assigned  all  the 
freight  to  arise  from  a  ship,  under  any  existing 
or  future  charterparty  or  other  contract,  for  or 
in  respect  of  her  intended  voyage  to  India  and 
back  to  England.  After  the  freight  had  been 
earned  and  ascertained,  A.  became  bankrupt : — 
Held,  that  such  assignment  was  good,  and  that 
his  assignees  were  not  entitled  to  sue  for  the 
freight.  Leslie  v.  Outhrie,  1  Scott,  683  ;  1  Bing. 
(N.C.)  697  ;  4  L.  J.,  C.  P.  227. 

Hotiee  of  Asiignment  given  before  Payment] 

— ^Action  upon  a  charterparty  for  freight.  Plea, 
discharge.  Beplication,  on  equitable  grounds, 
that  before  the  discharge  the  plaintiff  assigned 
his  interest  in  the  charterparty  to  S.,  of  which 
the  defendant  had  notice,  and  that  the  discharge 
was  given  in  fraud  of  S.,  and  that  the  action  was 
brought  by  S.  in  the  name  of  the  plaintiff  for 
the  sole  benefit  of  S. : — Held,  a  good  replication. 
De  Pothonier  v.  Do  Mattos,  El.  Bl.*&  El.  461 ; 
27  L.  J.,  Q,  B.  260  ;  4  Jur.  (N.s.)  1U34  ;  6  W.  B. 
628. 

Bot-oif— Kotice  of  AMigmnent.] — In  an  action 
for  freight  the  defendant  pleaded  a  set-off,  to 
which  the  plaintiff  replied,  on  equitable  grounds, 
that  while  the  freight  was  in  the  course  of  being 
earned,  he  assigned  it  for  value  to  A.,  of  which 
the  defendant,  before  the  debt  became  due  and 
before  the  action  was  brought,  had  notice  ;  and 
that  the  plaintiff  was  suing  only  as  trustee  for 
A. : — Held,  no  answer  to  the  plea.  Wilson  v. 
dabi^i'l,  4  B.  &  S.  243 ;  8  L.  T.  502  ;  11  W.  R. 
803. 

By  Holders  of  Bill  of  Lading.]— The 


holders  of  a  bill  of  lading  cannot,  as  against  the 
assignees  of  the  freight,  set  off  a  debt  due  to 
them  from  the  original  owner  of  the  goods  who 
was  also  the  assignor  of  the  freight.  Weguelin 
V.  Collier,  42  L.  J.,  Ch.  768  ;  L.  K.  6  H.  L.  286  ; 
22  W.  B.  26. 

Fraud— Beleaie  by  Shipowner  before  Sale  of 
Ship.] — ^Action  by  a  shipowner  upon  a  charter- 
party  for  nonpayment  of  freight  by  the  charterer, 
and  for  money  payable  for  freight,  and  on  an 
account  stated.  Pleas,  a  discharge  before  breach ; 
payment,  and  (on  equitable  grounds)  a  parol 
release  of  the  plaintiff  by  the  defendant  after 
the  cause  of  action  accrued.  A  replication, 
that,  befoi'e  action  acci-ued,  and  before  release 
or  discbarge  or  payment,  all  the  right,  title  and 
interest  of  the  plaintiff  in  the  ship,  and  in  the 
chai-teqjai-ty,  wei-e  assigned  to  S.,  and  then 
became,  and  ai-e  vested  in  him,  of  which  the 
defendant  had  notice  before  the  release  or  dis- 
charge or  payment ;  that  the  plaintiff  released 
and  discharged  the  defendant,  and  made  the 
[)ayment  without  the  authority,  knowledge  or 
consent  of  S.  ;  that  the  release  and  discharge 
were  given  by  the  plaintiff  to  the  defendant 
and  obtained  by  the  defendant  from  the  plaintiff 
and  the  payment  made  fraudulently,  and  with 
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the  intent  to  defraud  S.,  and  prevent  him  from  > 
recoTering  in  respect  of  the  causes  Of  action, ' 
and  that  the  action  was  brought  by  S.,  in  the  j 
name  of  the  plaintiff,  on  behalf  of  S. ;  that  the 
plaintiff  had  no  interest  in  the  action,  and  that ' 
it  had  been  commenced  and  carried  on  for  the 
sole  use  and  benefit,  and  at  the  sole  expense  and 
cost  of  S. — is  a  good  replication,  on  equitable 
grounds.   De  Pothonier  v.  De  MattMy  E 1.  BL  &  El. 
461  ;  27  L.  J.,  Q.  B.  260  ;  4  Jur.  (N.8.)  1034. 

iii.  On  Mortgage, 

Sxtent  of  Bight  of  Mortgagees.] — ^A  mort- 
gagee of  a  ship  does  not,  oidinarily  speaking, 
obtain  by  the  mortgage  alone  a  transfer,  by  way 
of  contract  or  assignment,  of  the  right  to  freight. 
The  mortgagor  remains  dominus  of  the  ship, 
with  regard  to  everything  relating  to  its  employ- 
ment or  non-employment,  or  to  any  rate  of 
freight  to  be  earned  by  its  employment,  until  the 
mortgagee  takes  possession.  The  mortgagee  on 
taking  possession  becomes  the  owner,  and  it  is 
by  virtue  of  that  ownership,  and  not  by  virtue 
of  any  antecedent'  contract  or  right,  that  he  is 
entitled  to  receive  the  freight  which,  by  con- 
tract or  otherwise,  is  lawfully  payable.  Keitk  v. 
Burrows,  46  L.  J.,  C.  P.  801  ;  2  App.  Cas.  636  ; 
87  L.  T.  291  ;  25  W.  R.  831  ;  3  Asp.  M.  C.  481— 
H.  L.  (E.) 

A  mortgage  of  a  vessel  carries  with  it  the 
freight,  and  the  mortgagee  intervening  by  taking 
*possession,  or  by  an  act  equival^it  to  taking 
possession,  before  the  freight  becomes  payable, 
is  entitled  as  against  the  mortgagor,  or  his 
assignees  in  bankruptcy,  to  receive  it.  Rtuden 
V.  Pope,  37  L.  J.,  Ex.  137 ;  L.  R.  3  Ex.  269  ; 
18  L.  T.  661  ;  16  W.  R.  1122. 

By  the  mortgage  of  a  ship,  accruing  freight 
passes  to  the  mortgagee  as  incident  to  the  ship, 
notwithstanding  6  Geo.  4,  c.  110,  s.  45,  which 
enacted  that  the  mortgagee  should  not  be  deemed 
owner,  except  for  the  purpose  of  making  a 
transfer.  Dean  v.  3/"*  Ohee,  4  Bing.  45  ;  2  Car. 
&  P.  387  ;  12  Moore,  185  ;  5  L.  J.  (o.s.)  C.  P.  44. 
S.  P.,  Kerswell  v.  JBUhojf,  2  C.  &  J.  629  ;  2  Tyr. 
602  ;  1  L.  J.,  Ex.  227. 

Freight  Already  Paid  to  Mortgagor.]— The 

mortgage  of  a  ship  carries  with  it  the  nght  to 
receive  the  freight  earned  by  the  ship  ;  and 
although  the  mortgagee  cannot  recover  back  from 
the  mortgagor  freight  which  he  has  allowed  the 
mortgagor  to  receive,  yet  he  may  at  any  time 
intercept  the  freight  by  giving  notice  to  the 
mortgagor,  consig^nee  or  charterer,  that  he  intends 
to  exercise  his  right  of  property,  and  to  require 
the  freight  to  be  paid  to  him.  WiUon  v.  WiUon, 
41  L.  J.,  Ch.  423  ;  L.  R.  14  Eq.  32  ;  26  L.  T.  346  ; 
20  W.  R.  436  ;  1  Asp.  M.  C.  265. 

A  mere  mortgage  of  a  ship  does  not  give  a 
mortgagee  a  right  to  the  earnings  of  a  ship 
received  by  the  mortgagor  after  the  execution  of 
the  mortgage,  but  before  the  mortgagee  takes 
possession.  Willi*  v.  Palmer,  7  C.  B.  (n.8.)  340  ; 
29  L.  J.,  C.  P.  194 ;  6  Jur.  (N.s.)  732 ;  2  L.  T. 
626  ;  8  W.  R.  295. 

At  what  Time  Bight  Aocmei.]-— When  an 
entire  ship  is  in  mortgage,  in  order  to  defeat  the 
right  of  the  mortgagor  to  receive  the  freight,  the 
mortgagee  must  take  possession  of  her  before 
the  completion  of  the  voyage ;  but  where  the 
mortgagor  of  certain  shares  is  ship*s  husband,  if 
the  mortgagees  join  with  the  owners  of  the  other 


shares  in  the  appointment  of  a  new  ship's  husband 
before  the  completion  of  the  voyage,  the  mort- 
gagor loses  all  right  as  ship's  husband  to  receive 
the  freight.  Beytion  v.  Godden,  3  Ex.  D.  268 ; 
39  L.  T.  82  ;  26  W.  R.  672  ;  4  Asp.  M.  C.  10— 
C.  A. 

Dedaotiom — ^Advanoei  by  Charteren.] — By 
the  terms  of  a  charterparty  it  was  provided  that 
the  charterers  should  advance  necessary  fimds 
for  the  ship*s  disbursements,  not  exceeding  a 
specified  amount,  at  the  port  of  lading.  Pre- 
viously to  entering  into  the  charterparty  the 
owner  had  mortgaged  the  ship  and  freight.  The 
charterers  made  advances  for  the  ship's  disburse- 
ments,  considerably  in  excess  of  the  amount 
specified  in  the  charterparty.  Before  the  freight 
became  due  the  mortgagee  took  possession  of  the 
ship,  and  stopped  the  cargo  for  freight : — Held, 
that  the  charterers  were  not  entitled  to  deduct 
from  the  amount  due  for  freight  the  advances 
made  by  them  in  excess  of  the  sum  provided 
by  the  charterparty.  Tanner  v.  Phillipt,  42 
L.  J.,  Ch.  125  ;  27  L.  T.  717 ;  21  W.  R.  68  ; 
1  Asp.  M.  C.  448. 

Payment  of  Wages.] — If  the  brokers  of  the 
mortgagee  of  a  ship,  who  has  taken  possession, 
receive  the  freight,  it  is  not  recoverable  from 
them  by  the  assignees  of  the  mortgagor  (he 
having  become  bankrupt),  if  a  sum  equal  in 
amount  has  been  applied  by  the  mortgagee  to 
the  payment  of  the  seamen's  wages.  Dean  v. 
M'^Gliee,  supra. 

Priorities — Claim  for  Heoessariei.] — A  claim- 
ant for  necessaries  has  no  maritime  lien  and  no 
equity  to  precede  the  mortgagee.  The  Two 
Ellens,  Johnson  v.  JBlarIt,  8  Moore,  P.  C.  (N.S.) 
398 ;  41  L.  J.,  Adm.  33 ;  L.  R.  4  P.  C.  161  ;  26 
L.  T.  1 ;  20  W.  R.  592. 

Between  Mortgagees.] — The  first  regis- 
tered mortgagee  of  a  ship,  by  taking  possession 
of  her  before  the  freight  is  completely  earned, 
obtains  a  legal  right  to  receive  the  freight,  and 
to  retain  thereout  not  only  what  is  due  on  his 
first  mortgage,  but  also  the  amount  of  any  sub- 
sequent charge  which  he  may  have  acquired  on 
the  freight,  in  priority  to  every  equitable  charge 
of  which  he  had  no  notice ;  and  it  makes  no 
difference  that  a  subsequent  incumbrancer  was 
the  first  to  give  notice  to  the  charterers  of  his 
charge  on  the  freight.  Liverpool  Marine  Credit 
Co.  V.  WiUon,  41  L.  J.,  Ch.  798  ;  L.  R.  7  Ch.  507  ; 
26  L.  T.  717  ;  20  W.  R.  665. 

Mortgagee  and  Assignee  of  Freight.] — 

A  vessel  was  chartered  to  proceed  to  A.,  there 
take  in  a  cargo  to  be  shipped  by  the  charterers, 
and  return  direct  to  London.  After  the  ship's 
arrival  in  the  port  of  London,  and  whilst  the 
cargo  was  in  coui*se  of  delivery,  a  mortgagee, 
under  an  ordinary  statutory  mortgage  made 
prior  to  the  date  of  the  charterparty,  took 
possession  : — Held,  that  he  thereby  acquired  a 
right  to  the  freight  in  priority  to  an  assignee  of 
the  freight  by  a  deed  executed  subsequently  to 
the  charterparty,  notice  of  which  had  been  given 
to  the  charterers.  Brown  v.  Tanner,  37  L.  J.,  Ch. 
923 ;  L.  R.  3  Ch.  567  ;  18  L.  T.  624 ;  16  W.  R. 
882  ;  1  Asp.  M.  C.  208. 

Mortgagee  Bning  in  his  own  Hame.]— -It  was 

formerly  held  that  the  mortgagee  of  a  ship  could 
not  sue  in  his  own  name  for  the  freight  accruing 
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after  the  mortgage,  and  before  he  took  poesession. 
C^innery  v.  Btaekhurne^  1  H.  Bl.  117,  n. ;  3 
Boagl.  391  ;  2  K.  R.  731.  And  see  Briggs  v. 
WUkinton,  9  D.  &  R.  871 ;  7  B.  &  C.  30  ;  5  L.  J. 
{OA.)  K.  B.  349. 

Title  to  Oooda.l— S.  &  F.,  owners  of  a  shipt 
mortgaged  her  to  tne  plaintiff,  and  also  assign^ 
to  him  all  the  freight  to  be  earned  by  the  ship. 
8.  3c  F.  retained  possession  of  the  ship,  and  sent 
her  to  Cuba,  expecting  to  find  there  a  return 
cargo ;  bat  none  was  r^dy.  The  captain,  there- 
fore, determined  to  buy  for  his  owners  a  return 
cargo  for  an  English  port,  and  he  obtained  a  cargo 
of  wood  from  T.  &  Co.,  who  supplied  it  to  him, 
and  took  a  bill  of  lading  for  the  wood  from  the 
captain,  who  by  the  bill  of  lading  bound  himself 
**•  to  deliver  it  in  the  like  good  order  in  the  said 
port,  or  in  such  other  my  manifest  may  appoint, 

to  order ,  who,  on  faithful  delivery  being 

shewn,  shall  pay  me for  freight  and  con- 
veyance." A  black  line  was  drawn  through  the 
space  in  the  bill  of  lading  usually  filled  up  with 
the  amount  of  the  freight.  T.  k.  Co.  sent  to 
M.  &  Co.,  of  Havannah,  the  bill  of  lading  and 
the  invoice  of  the  goods,  stating  them  to  be 
** shipped  by  order  of  M.  &  Co.,  of  Havannah,  and 
for  account  of  risk  of  whom  it  may  concern." 
M.  &  Ca  paid  T.  &  Co.  for  the  goods,  and  drew 
bills  for  the  price  on  an  English  merchant,  who 
refused  to  accept  them.  The  defendant  there- 
upon accepted  the  bills  for  the  honour  of  the 
drawer,  and  paid  them  when  due.  He  also 
received  the  bills  of  lading  indorsed  in  blank  to 
T.  &  Co.  S.  &  F.  became  bankrupt.  The 
plaintiff  took  possession  of  the  ship  on  its  arrival 
in  England,  and  claimed  freight  for  the  cargo  :^- 
Held,  that  he  was  so  entitled,  as  the  goods 
remained  the  property  of  T.  &  Co.  under  the  bill 
of  lading.  Oumm  v.  Turie,  6  B.  &  S.  299  ;  34 
L.  J.,  Q.  B.  124  ;  13  W.  R.  436— Ex.  Ch. 

Bight  of  Mortgagees  to  Freight.]— See  KeUh 
T«  BvrrotoSj  and  Cases  supra,  cols.  178-182. 

See  also  LintUay  v.  Gihht^  and  Cases  infra, 
coL  444. 

b.  By  Whom. 

i.  Conngnor  or  Contignee, 

Goods  deliverable  to  Order  under  BiU  of  Lading 
— ^Assignment  of  Freight.] — Though  freight  may 
not  be  payable  in  respect  of  a  man's  own  goods 
conveyed  in  his  own  ship,  it  becomes  so  if  he 
makes  third  persons,  who  liave  advanced  him 
money,  the  consignees  of  those  goods,  and  the 
goods  are  by  the  bill  of  lading  deliverable  to 
their  order.  Weguelin  v.  Cellier^  42  L.  J.,  Ch. 
758  ;  L.  R.  6  H.  L.  286  ;  22  W.  R.  26. 

T.  &  Co.,  who  acted  as  the  London  bankers  for 
Holm  of  Stockholm,  consented  to  open  a  credit 
in  his  favour  with  merchants  at  Akyab  for  the 
purchase  of  "  rice  for  the  English  market  shipped 
by  vessels  of  my  own,  the  *  Java,'  &c.,  at,  &c., 
f.  o.  b."  The  rice  was  purchased  and  shipped 
on  board  the  "  Java,"  and  made  deliverable  to  the 
order  of  T.  k.  Co.,  who  accepted  bills  to  cover 
the  purchase.  The  bill  of  lading  was  indorsed 
to  them  ;  it  described  the  goods  "  to  be  delivered 
in  like  good  order,  &c.,  unto  T.  k.  Co.  or  their 
aasigns ;  freight  for  the  goods  Al.  ba.  per  ton  of 
20  cwt.  net,  delivered  with  primage  and  average 
aocnstom^"  While  the  *'  Java  "  was  on  its  voyage, 
Holm  obtained  advances  from  C.  &  Co.,  to  whom 
he  assigned  the  freight  as  security  : — Held,  that, 


under  these  circumstances,  C.  k.  Co.  were  entitled 
to  the  freight,  and  T.  k  Co.  were,  like  all  other 
consignees  of  a  cargo,  liable  to  pay  it  under  the 
terms  of  the  bill  of  lading,  although  the  cargo 
was  in  fact  brought  to  England  in  Holm's  own 
vessel,  the  "  Java."    lb. 

Implied  Contraot.] — On  a  bill  of  lading  of 
goods  "shipped  by  A.  to  be  delivered  to  B. or  his 
assigns,  he  or  they  paying  freight,"  if  the  goods 
are  delivered  without  receiving  the  freight,  the 
shipper  is  not  liable  for  the  freight,  there  being 
no  charterparty.    Dr^w  v.  Bxrd^  M.  k  M.  156. 

Unless  be  has  made  a  subsequent  promise  to 
pay  such  freight.    Ih, 

A  charterparty  was  entered  into  in  London 
on  the  17th  of  June,  1872,  between  the  master 
of  a  ship  lying  at  London,  and  L.,  a  shipbroker, 
to  carry  407  tons  of  iron  from  H.  to  G.,  at  freight 
of  7#.  id.  per  ton.  Freight  to  be  paid  in  London 
on  signing  bills  of  lading,  the  owner  or  master 
to  have  an  absolute  lien  for  freight.  On  the 
following  day  L.  chartered  the  ship  to  the 
defendant  at  8f.  per  ton  for  the  same  amount  of 
iron.  The  charter  contained  similar  clauses  as 
to  freight  and  lien,  and  the  following  clause  at 
the  end  :  "  The  brokerage  of  5  per  cent,  is  due 
on  the  execution  of  this  charter  to  L.,  by  whom 
the  vessel  is  to  be  entered  and  clearetl  at  the 
port  of  loading."  Though  the  defendant  thought 
he  was  treating  with  L.  as  broker  for  the  ship, 
L.  had  no  authority  in  fact  to  act  as  broker 
for  the  plaintiff,  or  to  receive  the  freight ;  and 
neither  the  plaintiff  nor  the  defendant  knew  of 
the  charter  entered  into  by  the  other.  The  cargo 
having  been  put  on  board  by  the  defendant,  the 
master  signed  bills  of  lading  making  it  deliver- 
able to  consignees  or  assigns,  "they  paying 
freight  for  the  goods  as  per  charterparty."  The 
plaintiff  did  not  demand  the  freight  on  signing 
the  biUs  of  lading.  The  cargo  was  daly  delivered 
at  the  port  of  discharge,  and  in  the  meantime  L. 
obtained  payment  of  the  freight  of  8«.  per  ton 
from  the  defendant  and  afterwards  stopped  pay- 
ment, leaving  the  7«.  3<2.  ])er  ton  unpaid  to  the 
plaintiff.  The  plaintiff  having  sued  the  defendant 
for  the  7#.  3<2.  per  ton  for  the  carriage  of  the 
iron  : — Held,  tlmt  he  could  not  recover,  for  that 
he  and  the  defendant  never  were  ad  idem,  and 
consequently  there  was  no  express  contract 
between  them  ;  and  that,  under  the  circum- 
stances, no  contract  to  pay  reasonable  freight 
for  the  carriage  could  be  implied  on  the  ship- 
ment of  the  goods.  Schmidt  v.  Uden,  43  L.  J., 
Q.  B.  199  ;  L.  R.  9  Q.  B.  446 ;  30  L.  T.  891  ;  22 
W.  R.  913  ;  2  Asp.  M.  C.  307. 

Goods  were  laden  in  Jamaica  on  board  a  ship, 
according  to  a  bill  of  lading,  which  stated  them 
to  have  been  shipped  by  J.,  on  a  vessel  bound  for 
London,  on  account  of  the  defendant,  and  that 
they  were  to  be  delivered  in  London  to  the  con- 
signees, paying  freight  for  the  same  at  the  rate 
therein  mentioned :  the  goods  so  shipped  were 
the  property  of  the  defendant.  The  captain 
having  delivered  the  goods  to  the  consignees 
without  receiving  the  fi'eight : — Held,  that  the 
defendant  was  liable  by  law  to  pay  the  freight 
to  the  shipowners,  independently  of  any  express 
contract  by  charterparty.  Domett  v.  Beckford^ 
5B.  &Ad.  521  ;  2N.&M.374;  3  L.  J.,K.  B.  10. 

Where  the  master,  as  agent  for  his  owners, 
entered  into  a  charterparty  with  a  partner  in  the 
house  of  M.  &  Co.,  for  the  delivery  of  goods  upon 
a  stipulated  freight,  and  the  goods  were  delivered 
to  M.  k  Co.,  who  were  the  consignees  named  in 
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the  bill  of  lading  : — Held,  tlmt  the  owners  could 
not  maintain  an  action  against  that  t)artner 
for  the  freight.  Schack  v.  Anthony^  1  M.  &  S. 
673. 

Bighti  againit  Both.] — If  the  master  signs  a 
bill  (if  lading,  expressing  that  upon  the  delivery 
of  the  cargo  freight  is  to  be  paid  by  the  con- 
signees, he  does  not  thereby  renounce  his  claim 
for  freight  against  the  consignor.  Christy  v. 
Mow,  1  Taunt.  300  ;  9  B.  R.  776. 

Entry  of  Hame  at  Coitom  Home — Costom  to 
Char^.l — ^Where  goods  are  shipped  to  the  ordei-s 
of  the  sliipper,  the  custom  of  charging  the  person 
in  whose  name  the  goods  are  entered  at  the 
custom  house  with  freight,  can  only  exist  where 
the  same  person  is  consignee,  or  where  the  con- 
signee is  unknown.  Artaza  v.  Smallpiece,  1 
^p.  23.    See  Cock  v.  Taylor,  infra,  coL  403. 

■ 

STidenoo  to  Charge  Coniigneo.  ] — The  consignee 
of  goods,  where  there  is  no  bill  of  lading,  is  not 
in  general  liable  for  the  freight ;  but  prior 
dealings  with  him,  and  payments  by  him  of  the 
freight  on  former  occasions  of  the  same  kind,  are 
evidence  to  shew  that  in  the  particular  case  he 
contracted  on  the  receipt  of  the  goods  to  pay  the 
freight.  Coleman,  v.  Lambert,  6  M,  &  W.  502  ; 
9  L.  J.,  Ex.  43. 

Eifeot  of  daase  <•  He  or  they  Paying  Freight."  ] 

— The  usual  clause  in  a  bill  of  lading,  engaging 
the  master  of  the  ship  to  deliver  the  goods  to 
the  consignee  or  his  assigns,  "  he  or  they  paying 
freight  for  the  said  goods,"  is  introduced  for  the 
benefit  of  the  master  only,  and  not  for  the  benefit 
of  the  consignor ;  and  therefore  the  master  is 
not  bound  to  the  consignor  to  withhold  the 
delivery  of  the  goods,  unless  the  consignee  or 
his  assigns  pay  the  freight.  Nor  does  it  vary 
the  case  that  the  consignor  was  also  the  charterer 
of  the  ship.  Shepard  v.  De  Bernales,  13  East, 
565  ;  12  R.  R.  442. 

What  Dednctioni.] — A.  consigns  goods  to  6., 
with  directions  to  pay  over  the  net  proceeds  to 
C. ;  B.  employs  D.  to  dispose  of  them.  In  an 
action  by  C.  to  recover  the  proceeds  from  D., 
D.  is  entitled  to  make  the  same  deductions  for 
freight  as  B.  (who  was  the  owner  of  the  ship  in 
which  the  goods  were  brought)  might  have  made. 
Ulackhurn  v.  Kymer,  1  Marsh.  223,278 ;  6  Taunt. 
684,  672. 

Expenses  to  which  charterers  have  been  sub- 
jected by  the  master's  refusal  for  a  time  to 
receive  parts  of  the  cargo  on  board  could  not  be 
set  off  against  a  claim  for  freight  by  the  ship- 
owner, nor  deducted  from  damages.  Seeger  v. 
Duthie,  8  C.  B.  (N.8.)  72  ;  30  L.  J.,  C.  P.  66  ; 
7  Jur.  (N.8.)  239 ;  8  L.  T.  478  ;  9  W.  R.  166— 
Ex.  Ch. 

Xortgageee  of  Cargo— Coniigneei.]— The  con- 
signees in  the  bills  of  lading  were  the  bankers  of 
the  owner  of  the  ship,  at  whose  request  the  con- 
signment was  made.  The  consignors  drew  bills 
upon  them  for  the  price  of  the  cargo,  which  they 
paid  at  maturity : — Held,  that  they  did  not 
thereby  become  owners  for  the  purpose  of  freight, 
and  were  entitled  to  the  first  charge  on  the  pro- 
ceeds of  the  cargo.  Collier  v.  Hinde,  1 7  L.  T.  341 ; 
16  W.  R.  1184.    And  tee,  supra,  IX.  MOBTGAGE. 

Chanoery  Jnriidiotlon.] — The  court  will  not 
entertain    a    bill   by  a    shipowner   against    a 


freighter  for  an  account  of  what  is  due  in  respect 
of  freight,  though  the  chart erparty  expressed 
that  the  freight  was  to  be  paid  according  to  the 
quantity  of  the  cargo,  and  it  was  charged  that, 
in  the  bill  of  lading  that  quantity  was  stated 
untruly.    Long  v.  Young,  2  L.  J.  (o.s.)  Ch.  139. 

The  court  will  entertain  a  suit  for  an  account 
of  the  freight  of  a  ship  grounded  on  a  contract 
which  also  contains  stipulations  affecting  to  give 
an  ultimate  right  of  property  in  the  ship,  and 
which  may  not  be  capable  of  being  recognised 
or  enforced  as  a  whole,  for  want  of  being  regis- 
tered ;  provided  the  title  to  the  freight  is  distinct 
from,  and  docs  not  necessarily  depend  upon,  a 
title  to  the  ship  claimed  under  such  contract. 
Davenport  v.  Whitnwre,  2  MyL  &  C.  177  ;  6 
L.  J.,  Ch.  68. 

T.,  by  instrument  under  seal,  chartered  N.'a 
vessel  to  convey  merchandise  to  the  port  of 
London,  and  consigned  the  merchandise  to  L.  and 
H.,  who  were  to  pay  the  freight  within  ten  days 
after  delivery  to  them.  The  merchandise  was 
delivei'ed  to  L.  and  H.,  pursuant  to  the  bill  of 
lading.  N.  held  to  have  no  right  against  L.  and 
H.,  and  N.'s  bill  dismissed  against  the  pi'esent 
representatives  of  H.,  L.  having  become  bank- 
nipt,    yockelli  V.  Lingkant,  2  Jur.  438. 

LUbiUty  for—Bill  of  Lading.]— See  Sewell  y. 
Burdwk,  ante,  ooL  357. 

Consignee  for  Sale — Liability  for  Freight — 
Depoiitof  Freight  with  Wharfinger]— 86  *  86 
Viot.  c.  68,  II.  66-72.]— Where  a  shipowner  has, 
under  s.  67  of  the  Merchant  Shipping  Acts 
Amendment  Act,  1862,  deposited  goods  with  a 
warehouseman,  and  the  consignee  for  sale  in  this 
country  has  deposited  the  amount  of  freight 
under  s.  70  of  the  same  act,  the  shipowner's  lien 
is  discharged,  and  the  consignee  may  obtain 
delivery  of  the  goods  ex  warehouse  withoat  a 
contract  being  implied  on  his  part  to  undertake 
any  personal  liability  for  the  amount  of  the 
freight.  White  v.  Fvrnett,  Withy  A'  Co.,  The 
Inchulva,  64  L.  J.,  Q.  B.  161  ;  [1895 J  A.  C.  40  ; 
11  R.  63  ;  72  L.  T.  157  ;  7  Asp.  M.  C.  574— H.  L. 
(E.) 

Maiter's  Gratnity— Liability  of  Condgnee.] — 
By  charterparty  cargo  was  to  be  delivered  upon 
payment  of  freight  at  a  stated  rate,  and  It,  per 
ton  gmtuity  for  the  captain  on  good  delivery  of 
the  cargo.  One  of  the  bills  of  lading  for  part  of 
the  cargo  stated  that  the  goods  shipped  were  to 
be  delivered,  "  assigns  paying  freight  for  the  said 
goods  as  per  charterparty  " : — Held,  that  the  con- 
signees were  liable  for  the  master's  gratuity  : — 
Held,  also,  that  though  part  of  the  goods  were 
damaged  by  sea  perils,  the  gratuity  was  payable. 
Howitt  v.  Paul,  6  Ct.  of  Sess.  Cas.  (4th  ser.)  321. 

ii.  Agent,  Factor,  Broher,  or  Charterer, 

Liability  of— Payment  Unaafhoriied.] — The 
brokei-s  employed  by  the  assignees  of  a  bill  of 
lading  sold  the  goods,  but  when  called  upon  for 
delivery,  found  them  to  be  stopped  for  freight, 
which,  to  obtain  possession  of  the  property,  they 
l)aid,  although  tneir  principals  had  formerly 
directed  them  not  to  ao  so,  as  the  freight  had 
been  paid  in  Bengal : — Held,  that  this  advance 
by  the  brokers  was  made  in  their  own  wrong, 
though  the  freight  had  not  in  fact  been  paid  in 
Bengal,  as  the  principals  supposed.  Howard  y. 
Tveker,  1  B.  &  Ad.  712. 


401 


SHIPPING— Xin.  Freight. 


402 


Baottipt  of  Cargo— Praetiee.!— Where  the 

consignees  of  a  West  India  cargo,  deliverable  by 
bill  of  lading  to  them  or  their  assigns,  he  or  they 
paying  the  freight  for  the  same,  indorsed  it  on 
their  brokers,  for  adTances  made  by  them,  and 
the  cargo  on  its  arrival  was  landed  at  the  West 
India  Docks  in  the  names  of  the  consignees,  but 
was  entered  at  the  custom-house  by  the  brokers 
in  their  own  names,  and  afterwards  they  obtained 
delivery  from  the  West  India  Docks  under  an 
order  from  the  consignees  for  that  purpose,  and 
not  under  the  bill  of  lading : — Held,  that  the 
receipt  of  the  cargo  by  the  brokers  under  the 
order  of  the  consignees  was  not  a  sufficient 
ground  to  raise  an  implied  assumpsit  on  their 
part  to  pay  the  freight,  and  the  entry  at  the 
custom-house  made  no  difference  ;  but  as  it 
ap|)cared  from  previous  dealings  that  they  had 
been  in  the  habit  of  receiving  goods  in  the  same 
manner,  and  paying  the  freight  for  them,  that 
was  considered  sufficient  to  raise  such  an  implied 
promise.  Wilson  v.  Kymer^  1  M.  &  S.  157.  See 
Cbck  V.  Taylor^  infra,  col.  408. 

Aoeeptanoo.]  —  A.  and    B.,    merchants 

abroad,  shipped  tobacco  for  Liverpool,  consigned 
to  A.  himself  there,  to  whose  oraer  the  bilk  of 
lading  were  made ;  one  of  these  bills  was  sent 
inclosed  in  a  letter  from  the  shippers  to  C.  at 
Liverpool,  advising  him  of  such  consignment  to 
A.,  and  that  A.  intended  to  proceed  to  Liverpool, 
but  in  case  he  should  not  arrive  in  time,  desiring 
O.  to  do  the  best  for  them.  The  tobacco  having 
arrived  in  a  damaged  state  before  A.,  was  required 
to  be  landed,  and  was  deposited  in  the  king's 
warehouse  pursuant  to  the  statute,  and  after- 
wards C,  acting  as  agent  for  A.  within  the 
Imowledge  of  the  captain,  made  an  entry  of  it  in 
his  own  name  in  the  custom-house  to  avoid 
seizure  : — Held,  that  this  was  not  such  an  accept- 
ance of  the  cargo  by  C.  as  would  make  him 
liable  to  the  captain  for  the  freight.  Ward  v. 
Fflton,  1  East,  507. 

Signing  at  Agont.] — A  party  received  on 
boaiti  his  ship  coals  from  the  Burntisland  Com- 
pany, to  be  carried  to  London  ;  and  the  captain 
signed  a  bill  of  lading,  by  which  the  coals  were 
made  deliverable  unto  "  N.  T.  for  the  London 
Gas  Ck)mpany,  or  to  his  assigns,  he  or  they  paying 
freight  for  the  goods  10«.  per  ton  in  cash  of  true 
delivery."  On  the  arrival  of  the  ship  in  Loudon 
2?.  T.  produced  the  bill  of  lading  and  received 
the  gcxxls  under  it,  and  afterwards  offered  to  pay 
the  freight  by  a  bill  at  two  months  : — Hdld,  that 
he  was  not  personally  liable,  inasmuch  as  on  the 
face  of  the  bill  of  lading  he  was  a  mere  agent  to 
receive  the  goods  for  the  company,  the  property 
vesting  in  the  company.  AntAts  v.  Tevtpei'ley^  8 
M.  &  W.  798  ;  11  L.  J.,  Ex.  183.  And  see  Fox 
V.  Xijtt,  supra,  col.  391. 

Where  the  consignee  and  agent  of  a  vessel 
chartered  for  a  specific  voyage  enteretl  into  an 
agreement  with  the  captain,  describing  himself 
as  ''consignee  and  agent  of  the  brig  and  cargo  on 
behalf  of  H.,  merchant  of  L.,"  the  agreement 
stating  that  "  it  was  witnessed  that  the  parties 
agreed  that  the  vessel  should  go  to  another  port, 
there  discharge  the  remainder  of  her  cargo,  and 
receive  a  full  and  complete  homeward  cargo  at 
the  same  freight  as  she  would  have  got  had  she 
proceeded  on  the  voyage  stipulated  in  the  charter- 
party,"  and  the  consignee  signed  the  agreement 
in  his  own  name,  without  describing  himself  as 
agent : — ^Held,  that  he  thereby  nutde  himself 


personally  liable  to  pay  the  amount  of  the  freight 
of  the  homeward  voyage.  Kennedy  v.  Ooureia, 
3  D.  &B.  503;  26B.fi.  616. 

Xridonoo  of  Usage.] — The  manager  of  a  stone 
quarry  signed  a  shipping  note,  expressing  that 
stone  was  shipped  on  board  the  plaintiff's  vessel 
to  be  carried  for  the  owner  of  the  quarry,  who, 
however,  never  appeared.  In  reality  it  was 
shipped  for  the  pui-chaser  of  the  stone,  the  real 
consignee.  In  an  action  for  freight  and  demur- 
rage, evidence  of  usage  that  the  quarry  owner 
never  paid  freight  or  demurrage,  was  admitted, 
and  the  question  whether  the  stone  was  shipped 
for  the  manager  of  the  quarry  was  left  to  the 
jury  upon  all  the  circumstances.  Dickenton  v. 
Lano,  2  F.  &  F.  188. 

Indoning  BiUi  of  Lading.]— iS^  infra. 

Liability  of  Charterer— Cesser  danse.]— Not- 
withstanding that  a  charteri)arty  provides  that 
the  liabilities  of  the  charterer  are  to  cease  on  the 
vessel  being  loaded,  "the  master  and  owner 
having  a  lien  on  the  cargo  for  all  freight  and 
demurrage  under  this  charterparty,"  the  liability 
of  the  charterer  to  pay  the  charterparty  freight 
will  continue  after  the  vessel  is  Icmded,  if  the 
charterparty  enables  bills  of  lading  to  be  pre- 
sented in  such  a  form  as  to  make  the  owner's 
lien  not  commensurate  with  the  liability  which 
is  to  cease.  Clink  v.  Badford  ([1891]  1  Q.  B. 
625),  followed.  Hanten  v.  Harrold,  63  L.  J., 
Q.  B.  744  ;  [1894]  1  Q.  B.  612 ;  9  R.  315 ;  70 
L.  T.  475 ;  7  Asp.  M.  C.  464— C.  A. 

Charterers'  Agent  ooUeotlng  Freight— Lia- 
bility to  Shipowner.] — On  the  ship's  arrival  the 
charterers'  agent,  to  whom  the  ship  was  addressed, 
collected  the  freight  fiom  consignees  on  delivery 
of  the  goods,  and  without  authority  from  master 
or  owner  compromised  a  claim  for  damage  to  a 
butt  of  wine  by  a  money  payment : — Held,  that 
he  must  account  for  the  full  freight  to  the  ship- 
owner. Broadhead  v.  YuU^  9  Ct.  of  Sess.  Cas. 
(3rd  ser.)  921. 


iii.  Assifffute^  Ajfjfointee^  or  Indorsee, 

Sflfeot  of  Indorsing  Bills  of  Lading.] — Goods 
shipped  at  Bombay,  on  board  a  ship,  were,  by  the 
bill  of  lading,  to  be  delivered  unto  order  or  to  his 
and  their  assigns,  on  paying  freight  for  the  same. 
The  shipper  indorsed  the  bill  of  lading  and  for- 
wardeil  it  to  East  India  agents  in  London,  who 
indorsed  it  in  blank  to  their  factors  in  LiverpooL 
On  the  arrival  of  the  goods  at  Liverpool  the 
factors  presented  the  bill  of  lading  to  the  ship- 
owner and  received  the  goods,  and  he  debited 
them  with  the  freight.  The  factors,  without 
having  paid  the  freight,  became  bankrupt,  and 
thereupon  the  shipowner  claimed  from  them  and 
took  possession  of  the  goods  : — Held,  that  the 
East  India  agents  were  not  liable  for  the  freight. 
ToHn  V.  Crawford,  5  M.  Ac  W.  235.  Affirmed,  9 
M.  &  W.  716  ;  12  L.  J.,  Ex.  490— Ex.  Ch. 

Goods  were  consigned  to  I.  C.  &  Co.  or  their 
assigns,  "  he  or  they  paying  freight  for  the 
same  "  ;  I.  C.  &  Co.  indorsed  the  bill  of  lading  to 
K.,  their  broker,  and  then  became  bankrupt ;  the 
shipowners,  in  ignorance  of  the  circumstances, 
applied  to  I.  C.  &  Co.  for  the  freight,  and  then 
sued  K.  for  it : — Held,  that  he  was  liable.  Dongal 
V.  Kenihle,  11  Moure,  251  ;  3  Bing.  383  ;  4  L.  J. 
(0.8.)  C.  P.  103  ;  28  R.  B.  648. 
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The  indorsee  of  a  bill  of  lading,  which  directs 
the  goods  to  be  delivered  to  order  or  to  assigns, 

Eaying  freight,  is  liable  for  the  freight,  though 
e  is  only  acting  as  broker  for  the  consignee ; 
and  though  twelve  months  have  elapsed  since  the 
landing  of  the  goods  without  any  demand  of 
freight,  he  is  bound  not  to  deliver  the  goods  till 
he  knows  that  freight  has  been  paid.  Bell  v. 
Xymer,  1  Marsh.  146  ;  5  Taunt.  477  ;  3  Camp. 
545.    See  lo  B.,  B.,  261. 

But  an  indoi-see  of  a  bill  of  lading,  who  has 
indorsed  the  same  over  before  the  arrival  of  the 
vessel  and  delivery  of  the  cargo,  does  not,  under 
18  &  19  Vict.  c.  111.  s.  1,  remain  liable  for  the 
freight.  Smurthwaite  v.  WilkinSy  11  C.  B.  (N.s.) 
842  ;  31  L.  J.,  C.  P.  214  ;  5  L.  T.  842  ;  7  L.  T.  65  ; 
10  W.  K.  386. 

BeoeiTiiig   Oooda — ^Svidence   of  Promise   to 

Pay.] — The  master  having  contracted  by  the  bill 
of  lading  with  the  shippers  to  deliver  goods  to 
certain  persons  or  their  assigns,  he  or  they  paying 
freight  for  the  same,  the  demanding  and  taking 
of  such  goods  from  the  master  by  a  purchaser  and 
assignee  of  the  bill  of  lading,  without  the  freight 
having  been  paid,  is  evidence  of  a  new  contract 
and  promise  on  the  part  of  such  purchaser,  as 
the  ultimate  appointee  of  the  shippers  for  the 
purpose  of  delivery,  to  pay  the  freight.  Cock  v. 
Taylor,  13  East,  399  ;  2  Camp.  587  ;  12  R.  R. 
378. 

Where  a  ship  was  chartered  on  a  voyage  out 
and  home  for  a  specified  time,  at  a  certain  rate 
of  payment  on  the  homeward  cargo,  in  fuU  for 
the  hire  of  the  ship  for  the  time,  to  be  paid  in 
part  by  an  advance  on  the  ship's  clearing  for  the 
outward  voyage,  and  the  rest  on  her  return,  by 
bills  payable  at  a  future  day  ;  and,  on  the  loacling 
the  homeward  cargo,  a  bill  of  lading  was  signed 
to  deliver  the  goods  to  the  charterers  or  their 
assigns,  he  or  they  paying  freight  for  the  goods. 
as  per  charterparty  : — Held,  that  the  indoi-sees  of 
the  bill  of  lading  for  valuable  consideration  were 
not  liable  to  the  shipowner  upon  an  implied 
assumpsit  to  pay  the  freight  arising  out  of  the 
receipt  of  the  goods  under  the  biU  of  lading. 
Mooramn  v.  Kymer,  2  M.  &  S.  303 ;  3  Camp.  549,  n. ; 
15  B.  B.  261. 

Goods  being  shipped  in  India  for  London  on 
account  of  a  person  there,  the  bill  of  lading  was 
forwarded  to  him,  and  he  indorsed  it  over  for 
value.  The  bill  of  lading,  signed  by  the  captain, 
stated  the  freight  to  have  been  paid  in  Bengal, 
but  it  was  found  after  the  above  transfer  that 
the  freight  never  had  been  paid,  through  default 
of  the  shipper : — Held,  that  the  shipowners,  who 
detained  the  goods,  could  not  claim  payment  of 
the  freight  from  the  assignees  of  the  bill  of  lading. 
Howard  v.  Tucker,  1  B.  &  Ad.  712. 

An  implied  assumpsit  for  freight,  upon  the 
delivery  of  goods  without  first  receiving  the 
freight,  will  not  lie  against  three  persons  for 
whose  use  the  cargo  was  purchased,  but  who  are 
not  the  consigilees,  or  holders  of  the  bills  of 
lading,  and  who  have  assigned  all  their  effects  to 
a  trustee  for  the  benefit  of  their  creditors  and 
themselves,  two  of  them  only,  without  the  third, 
receiving  the  goods  as  agents  for  that  trustee. 
Pinder  v.  Wilkg,  5  Taunt.  612  ;  1  Marsh.  248. 


Under   Spanish  Bill  of  Lading— *<  As- 


saying ^'or  their  assigns,''  such  bills  of  lading 
appearing  by  evidence  to  be  usually  passed  by 
indorsement.    Jienteria  v.  Ruding,  M.  &  M.  511. 


Eridenoe  of  Hew  Contract.] — ^A  specialr 


signs."  ]  —  An  indorsee  of  a  Spanish  bill  of  lading, 
to  whom  the  goods  have  been  delivered  under 
it.  is  liable  for  the  freight,  although  the  bill  of 
lading  is  for  delivery  to  the  consignees,  without 


verdict  was  found,  in  an  action  for  the  recovery 
of  freight,  that,  by  a  memorandum  of  charter- 
party,  the  ship  was  chartered  for  a  voyage  from 
a  foreign  port  to  London,  to  load  at  the  foreign 
port  a  cargo,  and  to  deliver  the  same  at  London,, 
on  payment  of  a  specified  freight ;  that  the  ship^ 
received  on  board  a  cargo  under  a  bill  of  lading, 
by  which  the  goods  were  deliverable  to  the 
shipper  or  his  assigns,  he  or  they  paying  freight 
for  the  same  as  per  charterpai-ty  : — Held,  fijst^ 
that,  from  an  acceptance  of  the  goods  by  an 
assignee  of  the  bill  of  lading,  the  law  could  not 
imply  a  contract  by  him  to  pay  freight ;  and  that 
no  such  contract  could  have  been  implied,  even 
if  the  bill  of  lading  had  made  no  reference  to  the 
charterparty,  but  had  merely  specified  a  sum  to  be 
paid  for  freight,  though,  in  the  latter  case,  at  all 
events,  the  facts  might  be  evidence  from  which 
a  juiy  might  find  such  a  contract.  Sandrrt  v. 
VanzelUr,  3  G.  &  D.  580  ;  4  Q.  B.  260 ;  2  G.  &  D. 
244  ;  12  L.  J.,  Ex.  497-.Ex.  Ch. 

Held,  secondly,  that  the  court  could  not  infer 
a  contract  by  the  defendant  to  pay  freight.    Ih^ 

Where  an  indorsee  of  a  bill  of  lading,  or  a 
consignee,  other  than  the  original  chs^terer, 
becomes  liable  for  freight,  such  liability  results- 
not  from  the  original  contract  of  affreightment, 
but  from  a  new  contract,  the  consideration  for 
which  is  the  delivery  of  the  goods.  Kemp  v» 
Clarh,  12  Q.  B.  647  ;  17  L.  J.,  Q.  B.  305  ;  12  Jur. 
676. 

No  contract  to  accept  the  cargo,  or  any  part  of 
it,  within  a  reasonable  time,  and  to  pay  the 
freight,  can  be  inferred  from  the  mere  fact  of  the 
assignee  of  the  bill  of  lading  presenting  it  to 
the  captain  and  demanding  the  delivery  of  the 
cargo.  Moller  v.  Young,  5  El.  k.  Bl.  755  ;  25 
L.  J.,  Q.  B.  94  ;  3  Jur.  (N.S.)  393  ;  4  W.  R.  149— 
Ex.  Ch. 

Where,  after  such  a  demand  by  the  assignee  of 
a  bill  of  lading,  the  captain  delivered  a  portion 
of  the  cargo,  and  then  refused  to  deliver  the 
remainder  until  paid  freight  for  the  portion 
already  delivered,  and  the  assignee  then  refused 
to  pay  any  freight  until  the  whole  cargo  should 
be  delivered : — Held,  that  there  was  not  evidence 
from  which  a  jury  might  infer  a  promise  on  the 
part  of  the  assignee  to  pay  at  once  for  the  portion 
of  the  cargo  delivered.    Ih, 

An  assignee  of  a  bill  of  lading,  who  claims  and 
receives  goods  under  it,  is  bound  by  the  terms- 
of  the  bill  of  lading,  not  only  as  to  the  amount 
of  freight,  but  also  for  demurrage,  if  he  doea 
not  unloarl  the  ship  within  the  time  limited  by 
the  bill  of  lading,  according  to  its  terms,  and 
there  is  a  sufficient  consideration  ai'ising  on  the 
claim  of  the  goods  by  the  consignee,  from  which 
the  law  will  infer  a  promise  by  the  consignee  to 
pay  such  demurrage  as  well  as  the  freight.  Stlndt 
V.  ItoherU,  5  D.  &  L.  460  ;  2  B.  C.  Rep.  212  ;  IT 
L.  J.,  Q.  B.  166  ;  12  Jur.  518. 

As  against  Mortgagee.] — S.,  a  partner  in  a  firm 
at  Liverpool,  and  sole  owner  of  the  ship  "Ellen,"' 
entered  into  an  arrangement,  by  which  she  was^ 
in  1850  and  1851,  consigned,  during  several 
voyages,  to  H.,  a  partner  in  the  firm  of  H.  & 
C.  H.,  at  New  Orleans,  with  general  instructions 
to  do  the  best  he  could,  either  in  loading  the 
vessel  on  freight,  or  shipping  cotton,  on  the  joint 
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aocount  of  S.  and  H.  On  these  ocoasions,  as  is 
usual  when  cotton  is  shipped  on  account  of  the 
shipowner,  a  nominal  freight,  or  "  no  freight, 
being  owners'  property,'*  was  inserted  in  the  bills 
of  lading ;  but  in  stating  the  partnership  accounts 
in  respect  of  the  sale  of  the  cotton,  the  current 
rate  of  freight  was  charged  in  favour  of  8.,  and 
to  the  debit  of  the  joint  adventure.  On  the  4th 
of  April,  1851,  S.  wrote  to  H. : — "  We  hope  you 
have  brought  cotton,  and  that  the  '  Ellen '  has 
arrived.  What  you  do  we  will  confirm."  Again, 
on  the  26th  of  April,  "  Whatever  you  do  for  the 
*  Ellen '  ^iU  be  confirmed  by  us."  On  the  8th  of 
May,  1851,  H.  &  C.  H.  shipped  on  board  the 
**  Ellen  "  447  bales  of  cotton,  and  the  master  signed 
a  bill  of  lading,  by  which  the  cotton  was  "  to  be 
delivered  unto  order  or  to  assigns,  he  or  they 
paying  freight  for  the  said  cotton  1#.  per  bale, 
being  owners*  property,  when  draft  against  same 
is  paid,  say  8,590Z.  9«.  Sd,^  with  primage  and 
average  accustomed."  On  the  15th  of  May,  H. 
k.  G.  H.  again  shipped  381  bales  of  cotton,  and 
a  similar  bill  of  lading  was  signed  by  the  master. 
The  draft  for  3,590Z.  9*.  Sd.,  dated  8th  of  May, 
1851,  was  for  the  invoice  price  of  the  cotton,  and 
was  on  the  iirm  of  which  S.  was  a  partner,  and 
was  purchased,  on  the  day  of  its  date,  by  the 
plaintiffs,  merchants  at  New  Orleans,  who  took, 
at  the  same  time,  from  the  shippers,  an  indorse- 
ment in  blank  of  the  first  bill  of  lading,  as  a 
security  for  the  due  payment  of  the  draft.  A  bill 
of  exchange,  dated  15th  of  May,  1851,  for 
3,169/.  19«.  'dd.,  was  in  like  manner  drawn  for  the  , 
price  of  the  cotton  in  the  second  bill  of  lading  ;  ; 
and  that  bill  of  exchange  was  also  purchased  by  | 
the  plaintiffs,  the  second  bill  of  lading  being  also 
indorsed  to  them.  In  both  cases  the  cotton  was 
purchased  of  third  parties,  and  not  of  the  plain- 
tife.  These  bills,  when  due,  were  dishonoured 
by  8.,  and  taken  up  by  the  plaintiffs.  On  the 
10th  of  May,  1851,  S.,  being  indebted  to  the  defen- 
dants, assigned  to  them  the  ''  Ellen  "  by  way  of 
mortgage,  with  all  her  freight  and  earnings,  with 
power  of  sale  and  authority  to  receive  freight. 
The  "  Ellen  "  arrived  at  Liverpool  on  the  28th  of 
July,  1851,  when  the  defendants  took  possession 
of  her  and  her  cargo,  and  claimed  from  the  plain- 
tiffs, as  indorsees  of  the  bills  of  lading,  payment 
of  the  current  rate  of  freight.  The  plaintiffs 
tendered  the  amount  of  freight  reserved  by  the 
bills  of  lading,  which  being  refused  they  paid  the 
amount  claimed  under  protest,  and  brought  an 
action  for  money  received  to  their  use  : — Held, 
that  the  plaintiffs  were  entitled  to  recover,  since 
the  circumstances  shewed  a  clear  authority  from 
8.  to  H.  to  ship  the  cotton  upon  the  terms  of  the 
bills  of  lading  ;  and  although  the  second  of  these 
bills  was  signed  after  the  mortgage,  yet  it  did 
not  invalidate  the  transaction  as  against  the 
plaintiffs,  who  took  the  biUs  bon4  fide,  and  with- 
out notice.  JBrtntm  v.  Nttrth^  8  Ex.  1  ;  22  L.  J., 
Ex.  49. 

Custom  at  to  Bisooimt.]  —  A  bill  of  lading 
expressed  that  goods  shipped  at  Newcastle  were 
deliverable  at  Liverpool  to  order  or  assigns,  "  he 
or  they  paying  freight  for  the  goods  live-eighths 
of  a  penny  sterling  per  pound,  with  5  per  cent, 
primage  and  average  accustomed."  By  the  usual 
custom  of  the  trade  at  Liverpool,  three  months' 
interest  or  discount  is  deducted  from  freights 

Eayable  under  bills  of  lading  on  goods  coming 
rom  certain  ports,  including  Newcastle.  An 
assignee  of  a  bill  of  lading  having  received  the 
goods,  the  shipowner  claimed  the  freight  without 


any  deduction,  contending  that  the  custom  was 
not  binding  in  law,  as  contradicting  the  written 
contract.  The  assignee  paid  the  freight,  less  the 
discount : — Held,  tlmt  the  custom  was  binding, 
and  explained  the  bill  of  lading.  Broum  v. 
Byrne,  8  El.  &  BL  703  ;  2  C.  L.  R.  1599  ;  23  L.  J., 
Q.  B.  313  ;  18  Jur.  700  ;  2  W.  R.  471. 


of  Freight  or  Coniigneo  of  Ooodi.] 

— Where,  by  a  bill  of  lading,  goods  were  to  be 
delivered  "  to  A.,  net  proceeds  paid  to  T.  or  to 
his  assigns,  he  or  they  paying  freight  for  the 
goods  as  per  charterparty  "  :  —  Held,  that  the 
freight  was  to  be  paid  by  A.,  and  that  the  nett 
proceeds  to  be  paid  to  T.  were  what  remained 
after  such  freight  and  other  charges  had  been 
satisfied.  Tlionm^n  v.  Adam,  5  Moore,  280 ;  2 
Br.  &  B.  450. 

o.  Tlxno. 

Freight  Payable  in  London.] — The  words 
*'  freight  payable  in  London  "  in  a  bill  of  lading 
define  the  place  only,  not  the  time,  of  payment. 
Krall  V.  Burnett,  25  W.  R.  305. 

Goods  were  put  on  board  a  ship  consigned  for 
Calcutta,  at  39*.  per  ton,  *'  payable  in  London  "  : 
— Held,  that  it  was  for  the  jury  to  say  from  the 
surrounding  circumstances  whether  the  contract 
was  a  contract  for  freight,  contingently  on  the 
ship's  arrival  at  her  destination,  or  for  a  sum 
payable  on  the  receipt  of  the  goods  on  board  of 
her.  Lidgett  Y.  Perrin,  11  C.  B.  (N.s.)  362;  2 
F.  k  F.  763. 

Delivery  of  Cargo  and  Payment — Cononrrent 

Acta.] — By  the  terms  of  a  bill  of  lading,  freight 
was  to  be  paid  "  one-third  in  cash  on  arrival  at 
B.,  and  two-thirds  on  right  delivery  of  the  cargo, 
by  good  and  approve(i  bills  payable  in  London  at 
four  months,  or  cash,  deducting  usual  interest,  at 
the  option  of  the  shippers."  The  vessel  arrived  at 
B.  The  one-third  freight  was  paid,  and  the  con- 
signee of  the  cargo  declared  his  election  to  pay 
the  remaining  two-thirds  in  cash,  less  interest : 
— Held,  that  the  delivery  of  the  cargo  and 
payment  of  the  balance  of  the  freight  were  to  be 
concurrent  acts,  and  that  the  master  was  not 
bound  to  deliver  the  cargo  unless  the  consignee 
paid  or  was  ready  and  willing  at  the  same  time 
to  pay  the  balance  of  the  freight.  Paynter  v« 
Jamejf,  18  L.  T.  449  ;  16  W.  R.  768— Ex.  Ch. 
Affirming  L.  R.  2  C.  P.  348. 

Delivery  of  Bill  of  Lading.] — A  declaration 
stated  that,  in  consideration  that  the  plaintiff 
had  taken  the  defendant's  goods  on  board  his 
ship  to  be  carried  to  A.,  he  promised  to  pay  the 
money  due  for  freight  and  carriage  of  the  same 
on  the  delivery  of  the  bill  of  lading,  and  that  the 
bill  of  lading  was  delivered,  by  reason  whereof 
he  became  liable  to  pay  a  large  sum  for  freight 
and  carriage  of  the  goods  : — Held,  bad,  because 
it  did  not  appear  that  anything  became  due  for 
freight  on  the  delivery  of  the  bill  of  lading. 
Blahey  v.  Dixm,  2  Bos.  &  P.  321. 

Unloading'  or  Bight  Deliyery  of  Cargo.] — 
A  charterparty  provided  that  freights  should 
become  payable  on  the  unloading  or  right 
delivery  of  a  cargo,  one-third  in  cash  and  the 
remainder  by  approved  acceptances  at  three 
months,  or  cash  equal  thereto,  but  under  certain 
circumstances  the  vessel  was  to  be  taken  on  hire 
at  a  certain  rate,  payment  to  be  made  in  cash  on 
account  of  three  months'  hire  and  the  balance  on 
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the  ship's  return.  The  ship  having  loaded  a  cargo 
of  guano  at  Saldanha  Bay,  proceeded  tJiere^nth  to 
England,  and,  under  the  charterer's  instructions, 
went  to  Southampton  to  discharge  her  cargo.  The 
charterers  wrote  to  the  captain  there,  stating  that 
without  prejudice  to  the  charterparty,  or  any 
dispute  connected  with  the  ship,  their  wishes 
were  that  it  should  be  landed  and  war^oused  in 
the  Southampton  docks  in  bulk,  which  wa^  ac- 
cordingly done  : — Held,  that,  upon  such  landing 
of  the  cargo,  the  balance  of  the  freight  became 
payable.    Fenwi^k  v.  Boyd,  15  M.  &  W.  632. 

Final  Loading.]— -The  term  "  final  loatling  of 
a  vessel  from  the  port  of  loatling,"  stated  in  a 
charterparty  as  the  period  for  payment  of  freight 
or  a  part  of  it,  means  the  final  departure  from 
the  port,  and  being  at  sea  ready  to  proceed  on 
her  voyage,  and  not  merely  having  the  clearances 
on  board  and  being  ready  to  sail.  MoelandU  v. 
Harrison,  9  Ex.  441  ;  2  C.  L.  B.  995  ;  23  L.  J., 
Ex.  169. 

Monfhi.] — Where  a  ship  is  freighted  by  the 
month,  the  months  are  calendar,  not  lunar  ones. 
J^olly  V.  Yoting,  1  Esp.  186. 

Monthly  Freight  Payable  in  Advance — Lia- 
bility— Termination  of  Hiring.] — By  a  charter- 
party  it  was  provided  that  the  charterer  should 
pay  freight  "at  the  rate  of  709^.  per  calendar 
month  .  .  .  and  at  and  after  the  same  rate 
for  any  part  of  a  month,  hire  to  continue  until 
her  re-delivery  to  the  owner,  payment  for  the 
said  hire  to  be  made  in  cash  monthly  in  advance." 
It  was  also  provided  that  the  owner  should  have 
a  lien  upon  cargoes  nnd  sub-freight  for  any 
amount  due  to  him  under  the  charter,  and  that 
the  charterer  should  have  a  lien  on  the  ship  lor 
all  moneys  paid  in  advance  and  not  earned  : — 
Held  (reversing  the  judgment  of  Mathew,  J., 
ilissentiente  Smith,  L.J.),  that  the  charterer  was 
bound  to  pay  the  full  freight  in  advance  at  the 
beginning  of  each  month,  although  it  might  be 
probable  that  the  hire  would  not  continue  for 
the  whole  month.  Tonneller  v.  Smith,  77  L.  T. 
277— C.  A. 

**  Port  "  —  Final  Bailing  of  Ship  firom  lait 
Port.]  —  By  the  terms  of  a  charterparty  the 
owners  were  entitled  to  an  advance  of  one-third 
"of  the  freight  within  eight  days  "from  final 
sailing  of  1  he  vessel  from  her  last  }K)rt  in  United 
Kingdom."  The  vessel  was  loaded  at  Penarth 
dock,  and  was  towed  by  a  steam-tug  seven  or 
eight  miles,  bringing  her  out  about  three  miles 
into  the  Bristol  Channel.  She  there  cast  anchor, 
as  the  weather  was  threatening.  While  she  was 
lying  at  anchor  a  storm  broke  her  cables,  and 
she  ultimately  ran  ashore  on  Penarth  beach,  and 
the  cargo  was  spoiled.  The  vessel  had  never 
been  beyond  the  limits  of  the  port  of  Cardiff  as 
defined  for  fiscal  purposes,  but  she  had  left  what, 
for  commercial  puiposes,  is  considered  the  port, 
and  had  been  out  at  sea.  She  went  ashore  within 
the  limits  of  the  port  in  its  commercial  sense. 
The  owners  sued  for  one-third  of  the  freight,  and 
the  charterers  resisted  the  claim  on  the  ground 
that  the  vessel  had  never  sailed  fi*om  her  last 
port  in  the  United  Kingdom : — Held,  that  the 
word  "port"  must  be  taken  in  its  ordinary 
commercial  sense,  and  that  as  the  vessel  had  got 
out  to  sea  without  any  intention  of  returning, 
she  must  be  taken  to  have  finally  sailed  from  her 
last  port,  that  her  being  driven  back  into  it  by 


the  weather  made  no  difference,  and  that  the 
one-third  of  the  freight  was  payable.  Price  v, 
Livingstone,  53  L.  J.,  Q.  B.  118  ;  9  Q.  B.  D.  679  ; 
47  L.  T.  629  ;  6  Asp.  M.  C.  1»— C.  A. 

The  wonl  "port"  in  a  charterparty  is  to  be 
understood  in  its  popular,  or  business,  or  com- 
mercial sense  ;  it  does  not  in  such  a  document 
necessarily  mean  the  port  as  defined  for  revenue 
or  pilotage  purposes.  Tests  for  determining  the 
business  meaning  of  the  word  "  port  "  considered. 
Garston  Sailing-ship  Co.  v.  Hickie,  15  Q.  B.  D. 
580  ;  53  L.  T.  795  ;  5  Asp.  M.  0.  499— C.  A. 

A  charterparty  provided  that  a  ship  should 
load  a  cargo  of  coals  at  Canliff,  and  then  proceed 
to  Bombay,  the  freight  to  be  paid  two-thirds  in 
cash  "ten  days  after  the  final  sailing  of  the 
vessel  from  her  last  port  in  Great  Britain,"  and 
the  remainder  in  cash  on  delivery  of  the  cargo. 
The  ship  loaded  the  coals  in  the  Bute  docks,  at 
Cardiff,  and,  having  cleared  at  the  custom- 
house, started  on  her  voyage  to  Bombay.  She 
proceeded  down  the  artificial  channel  leading 
from  the  docks  to  the  river  Taff,  and,  when 
about  300  yards  beyond  the  junction  of  the 
channel  with  the  river,  she  came  into  collision 
with  a  steamer,  and  was  so  much  injured  that 
she  was  compelled  to  return  the  next  day  to  the 
docks  for  repairs : — Held,  that  at  the  time  of 
the  collision  the  ship  was  not  outside  the  limits 
of  the  port,  in  the  popular,  business,  or  com- 
mercial sense  of  the  word  ;  that,  consequently, 
she  had  not  finally  sailed  from  her  last  port ; 
and  that  no  freight  was  payable.    Ih, 

And  see  Cases  cols.  368  seq.,  tit.  2.  When 
Payable. 

d.  Kanner. 

i.  Advance  of  Freight, 

Condition  Preeedent  —  Failure  of  Voyage  — 
Bepayment.] — A  ship  was  chartered  for  a  home- 
ward voyage  from  Calcutta,  with  an  option  to 
the  charterers  to  send  her  on  an  intermediate 
voyage,  "freight  to  be  paid  as  follows :  1,200Z. 
to  be  advanced  to  the  master,  and  to  be  de- 
ducted, together  with  \\  per  cent  commission 
on  the  amount  advanced  and  cost  of  insurance, 
from  freight  and  settlement  thereof,  and  the 
remainder  on  right  delivery  at  port  of  discbarge," 
The  master  was  also  "  to  sign  bills  of  lading 
at  any  current  rate  of  freight  required,  with- 
out prejudice  to  the  charterparty,  but  not  under 
the  chai'tei*ed  rates,  unless  the  difference  be  paid 
in  cash."  The  charterers  elected  to  send  the 
vessel  on  an  intermediate  voyage,  and  paid  the 
1,200/.,  and  required  the  master  to  sign  bills  of 
lading  below  the  chartered  lates.  The  differ- 
ence, amounting  to  737/.,  was  demanded  from 
them  by  the  master,  but  they  refused  to  pay  it, 
claiming  to  set  off  against  it  the  advances  made 
on  account  of  the  vessel.  .  The  vessel  was  lost  on 
her  way  to  ihe  intermediate  port  : — Held,  that  a 
payment  in  advance  on  account  of  freight  can- 
not be  recovered,  even  though  the  voyage  fails  ; 
and  that  according  to  the  terms  of  the  charter- 
party  the  payment  of  the  difference  was  to  be  a 
payment  in  the  nature  of  freight,  so  that  if  the 
chaiterers  had  paid  the  difference  in  advance, 
they  would  not  have  been  entitled  to  recover  it ; 
and  that  therefore  the  shipowner  was  entitlecl 
to  recover  the  amount  from  them,  notwith- 
standing the  failure  of  the  voyage.  Byrne  v. 
Schiller,  40  L.  J.,  Ex.  177  ;  L.  H.  6  Ex.  319  ;  25 
L.T.  211  ;  19  W.  R.  1114  ;  1  Asp.  M.  C.  Ill— 
Ex.  Ch.    See  Watson  v.  Shankland,  infra. 
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Freight  or  Loan.] — ^A  cfaarterparty  for  a 

Toyage  to  B.,  to  load  there  a  cargo  of  rice,  and 

{>roceed  therewith  to  London,  contained  the  fol- 
owing  stipalations : — **  Gash  for  ship's  disburse- 
ments to  be  advanced  to  the  extent  of  300/.,  free 
of  interest,  but  snbject  to  insurance  and  com- 
mission ;  the  freight  to  be  paid  on  unloading  and 
right  delirery  of  the  cargo."  Whilst  the  ship 
was  at  B.,  the  charterer's  agent  advanced  to  the 
captain  cash  for  the  ship's  disbursements,  and 
the  captain  drew  a  bill  of  exchange  for  the 
amount  upon  the  owners.  On  her  voyage  home- 
ward the  ship  was  lost,  and  the  owners  refused 
to  accept  the  bill.  In  an  action  bj  the  charterer 
against  the  shipowners  to  recover  the  amount: — 
Held,  that  the  advance  was  in  part  payment 
of  freight,  and  not  a  loan,  and  therefore  not 
recoverable.  Hicks  v.  Shield,  7  El.  &  Bl.  633  ; 
26  L.  J.,  Q.  B.  206  ;  3  Jur.  (N.8.)  715  ;  5  W.  R. 
536. 


Loading  and  Sailing.] — A  debtor  gave 


to  his  creditors  the  following  order,  addressed  to 
B. :— "  Please  to  pay  H.  &  P.  (on  the '  Boyal  Oak ' 
being  loaded  and  sailed),  out  of  the  advance, 
73^  "  ;  and  B.  signed  it,  "  We  agree  to  the  above, 
B.  k,  Co."  The  ship  having  loaded,  crossed  the 
bar  of  Sunderland  harbour,  when  the  captain 
left  her  and  went  ashore  to  get  the  ship's  papers 
and  sign  the  bills  of  lading ;  the  ship  in  the 
meantime  stood  off  and  on  under  easy  sail,  wait- 
ing for  the  captain's  return  : — Held,  first,  that  the 
loading  and  sailing  of  the  ship  were  conditions 
precedent  to  the  payment  of  the  money.  Stid- 
MOH  V.  Biltnn,  6  EL  &  BL  565  ;  26  L.  J.,  Q.  B.  27  ; 
2  Jur.  (N.8.)  784. 

Held,  secondly,  that  the  ship  had  not  sailed. 
lb. 

—^^  SeaworthinotB.]  —  A  declaration  for 
freight  on  a  charterparty,  whereby  the  ship, 
being  tight  and  every  way  fitted  for  the  voyage, 
should,  at  Sunderland,  load  a  cargo  of  coals,  and 
proceed  to  Constantinople,  being  paid  freight  on 
the  quantity  delivered,  "one-fourth  of  the  freight 
to  be  advanced  to  the  owners*  agent  in  London, 
on  the  ship  having  sailed,  less  five  per  cent, 
thereon  for  assorance,  interest  and  commission," 
averred  that  the  defendant  caused  the  ship  to  be 
loaded  with  a  cargo  of  coals,  and  that  she,  being 
so  loaded,  sailed  for  C,  pursuant  to  the  charter- 
party.  Plea,  that  the  ship  was  not,  at  the 
commencement  of  the  voyage,  tight  and  every 
way  fitted  for  the  voyage,  and  that  by  reason 
thereof  the  ship  and  cargo  were  lost : — Held, 
that  the  plea  was  not  a  good  plea  in  avoidance 
of  circuity  of  action,  as  the  damage  sustained  by 
the  defendant  was  not  necessarily  identical  in 
amount  with  the  sum  claimed  by  the  plaintiff ; 
but  that  it  was  a  bar  to  the  action,  on  the 
ground  that  the  advance  of  the  freight  had 
never  become  payable.  Thompson  v.  Gillespy,  5 
EL  &  Bl.  209  ;  24  L.  J.,  Q.  B.  340  ;  1  Jur.  (N.S.) 
779  :  3  W.  R.  505. 


BeadinoM  of  Bhip  —  Gaptain'i  Attend- 


anoo.] — ^A  charterparty  contained  stipulations, 
that  the  captain  should  attend  daily  at  the 
brokers'  office  to  sign  bills  of  lading ;  that  the 
ship  should  take  on  board  all  such  lawful  goods 
as  the  charterers  might  require  ;  and  then  pro- 
ceeded : — "  In  consideration  whereof  the  char- 
terers agree  to  pay  freight  for  the  use  and  hire 
of  the  ship  1,400/.,  with  a  gratuity  of  25  guineas 
to  the  master  payable  before  leaving  London." 


Then  followed  this  clause  : — "  The  owner  agrees, 
that  the  ship  shall  be  ready  to  sail  at  the  expira- 
tion of  the  laying  days,  or  sooner  if  require  1  by 
the  charterers.  If  the  ship  is  not  ready,  either 
on  the  owner's  or  the  charterer's  part,  at  the 
above-named  dates,  then  demurrage  to  be  paid 
by  the  party  in  default  at  the  rate  of  11.  per 
diem.  The  ship  to  be  ready  on  or  before  the  10th 
November,  or  tne  charterers  to  have  the  option 
of  cancelling  this  agreement."  The  freight  waa 
stipulated  to  be  paid,  partly  by  bills  of  lading, 
at  the  port  of  destination,  to  the  extent  of  800/.,. 
and  balance  of  600/.  in  cash,  less  seventy  days' 
discount  from  the  day  of  clearing  from  London  : 
— Held,  that  the  stipulations,  on  the  part  of  the 
owner,  were  not  conditions  precedent  to  his 
right  to  sue  for  the  600/.  as  soon  as  the  ship 
should  have  cleared  from  London.  Seeger  v. 
Duthi4},  8  C.  B.  Cn.8.)  72  ;  30  L.  J.,  C.  P.  65  ;  7 
Jur.  (N.8.)  239;  3  L.  T.  478;  9  W.  R.  166— Ex.  Ch. 

Ship  Loat— Advanoo  Froight  to  bo  Paid  *<  if 
roqnlred."]  —  A  charterparty  provided  that 
freight  should  be  paid  on  unloading  and  right 
delivery  of  cargo,  "  one-third  freight,  if  required,, 
to  be  advanced,  less  three  per  cent,  for  interest 
and  insurance."  The  ship  was  lost  on  the  day 
of  sailing,  and  shortly  after  the  loss  the  ship- 
owners demanded  the  advance  freight : — Held, 
in  an  action  by  the  shipowners  to  recover  the 
advance  freight,  that  the  charterers  were  not 
liable.  Smim  v.  Pi/man,  60  L.  J.,  Q.  B.  621  ; 
[1891]  1  Q.  B.  742  ;  64  L.  T.  436  ;  39  W.  R.  466  ; 
7  Asp.  M.  C.  7— C.  A. 

— —  "  VotBol  loit  or  not  loit "— Damagoi  for 
Loas  of  Ship.] — A  stipulation  in  a  charterparty 
that  four-fifths  of  the  freight  should  be  paid  ioi 
advance — "vessel  lost  or  not  lost" — does  not 
prevent  the  charterer  from  recovering  that 
amount  as  damages  from  the  shipowner  upon  a 
loss  of  the  vessel  owing  to  negligence.  Oreat 
Indian  Peninsular  Ry.  v.  TurnbtUl,  1  Cab.  &  E» 
595  ;  53  L.  T.  325  ;  33  W.  R.  874  ;  5  Asp.  M.  C. 
465. 

Date  of  Loti — ^Betnm  of  Freight.] — By 

a  charterparty  for  a  voyage  from  the  port  of 
Loi^don  to  Calcutta  and  back  on  the  usual  terms, 
it  was  further  agreed  that  the  freighter,  if  he 
thought  proper,  might  hire  the  vessel  for  an 
intermediate  voyage  within  certain  limits,  for 
not  less  than  six  months ;  that,  in  that  event, 
the  master  should  refit  the  vessel  for  such  voyage, 
and  the  complement  of  men  should  be  kept  up, 
and  all  necessaries  provided ;  in  consideration  of 
which  the  freighter  agreed  to  pay  the  owner  of 
such  voyage  at  the  rate  of  1/.  a  ton  per  month 
on  the  ship's  tonnage,  and  to  pay  four  months, 
of  such  hire  in  advance ;  and  at  the  end  of  six 
months  two  further  months'  pay,  and  so  in 
every  succeeding  two  months ;  and  the  balance- 
due  at  the  termination  of  such  hiring  in  cash  or 
approved  bills.  It  was  further  stipulated,  that, 
if  the  vessel  should  be  lost  or  captured,  the 
freight  by  time  should  be  payable  up  to  the 
period  when  she  should  be  so  lost  or  captured, 
or  last  heard  of  : — Held,  that,  under  the  former 
clauses  of  this  agreement,  the  freighter  could  not 
claim  a  return  of  any  part  of  the  four  months' 
advance,  on  the  vessel  being  lost  within  that 
period ;  but  that  the  advance,  being  in  respect 
of  freight,  was  absolute  ;  and  that  the  stipula- 
tion on  this  hea<l  was  not  qualified  by  the  subse- 
quent clause.    Saunders  v.  Drew,  3  B.  &  AcL  445. 
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Presentation  of  Bills  of  Lading.] — By  a 

charterparty  it  was  agreed  that  the  ship  should 
load  a  cargo  and  deliver  the  same  at  the  port  of 
destination  on  being  paid  freight  on  bill  of 
lading  quantity,  one-thii-d  of  the  freight  to  be 
paid  on  signing  bills  of  lading,  and  the  re- 
maider  on  unloading,  in  cash  ;  the  captain  or 
agent  to  sign  biUs  of  lading  for  weight  put  on 
board,  according  to  the  railway  or  dock  com- 
pany's weight,  within  twenty-four  hours.  Shortly 
After  the  ship  had  sailed  she  sank  with  her  cargo  : 
— Held,  that  the  charterers  were  bound,  notwith- 
standing the  loss  of  ship,  to  present  bills  of  lading 
for  signature  by  the  captain  or  agent  so  as  to 
•entitle  the  shipowners  to  be  paid  the  advance 
freight ;  and  that  therefore  the  shipowners  could 
recover  the  amount  of  the  advance  freight  as 
damages  for  breach  of  the  contract  to  present  bills 
of  lading.  Smith  v.  Pyman  (supra,  col.  410)  dis- 
tinguished. Orientfil  SteamMp  Co,  v.  Ti/lor,  63 
L.J.,Q.B.128;  [189.S1  2  Q.B.  618  ;  4  R.  554;  69 
L.  T.  577  ;  42  W.  R.  89  ;  7  Asp.  M.  C.  377— C.  A. 

Advances  at  Port  of  Loading — ^Dedactions  from 
Treight.]  —  See  The  Bed  Sea^  infra,  Marine 
iNSURAifCE,  IX.  Losses  (5). 

Freight  paid  in  ftill — ^Sepayment  of  Advances 
— Money  had  and  received.] — ^Where  the  mort- 
gagee of  a  ship  had  received  payment  of  freight 
from  the  charterer,  under  protest  from  the 
charterer  that  there  was  a  sum  to  be  deducted 
•on  account  of  advances  to  the  captain  pursuant 
to  a  stipulation  in  the  charterparty,  and  the 
mortgagee  gave  an  undertaking  to  refund  such 
:sum  as  might  appear  in  the  charterer's  account, 
to  be  due  by  reason  of  such  advances  and  after- 
wards to  be  at  liberty  to  dispute  any  items  of  the 
Account : — Held,  that  the  charterer  was  entitled 
to  recover  the  sum  in  an  action  for  money  had 
and  received,  it  appearing  that  the  sum  had  been 
bon4  fide  advanc^  to  the  captain ;  the  mortgagee 
to  be  at  liberty  to  raise  the  question  of  the  ship- 
•owners'  liability  for  the  advances  in  a  separate 
Action.      Crilhs  v.  Charleton,  26  L.  J.,  Ex.  321. 

Advances  to  Captain  by  Charterers'  Agent.! — 
A  ship  was  chartered  on  a  voyage  from  London 
to  San    Francisco,  and   Victoria,  Vancouver's 
Island.    By  the  terms  of  the  charter,  the  cargo 
was  "  to  be  brought  to  and  taken  from  alongside 
:at  merchant's  risk  and  expense.    The  freight 
was  to  be  a  lump  sum  of  1,650Z..  which  was  to  be 
paid,  1,0002.  on  sailing,  and  the  remainder  on 
right  delivery  of  the  cargo  ;  say,  if  the  captain 
should  so  require,  a   moiety  at    each  of    the 
ports  of  discharge."    The  ship  was  to  be  con- 
signed to  charterers'  agents  at  the  port  of  dis- 
>charge,  paying  a  commission  of  not  exceeding  21, 
per  cent,  on  amount  of  freight  of  1,650Z.  ;  and 
the  stevedore  recommended  by  the  charterers 
was  "  to  be  employed  at  ship's  expense  on  usual 
charge."    Owing  to  the  fault  of  the  stevedore  in 
the  stowage  of  the  cargo,  an  expense  to  the 
.amount  of  702.  was  incurred  in  getting  at  the 
•cargo  intended  for  San  Francisco  ;  this  sum  was 
advanced  by  the  charterers'  agents  to  the  cap- 
tain, with  other  money,  as  ship's  disbursements, 
and  included  in  an  account  which  they  laid 
before  him,  and  which  he  signed  under  protest : 
— Held,  in  an  action  by  the  owner  of  the  ship 
against  the  charterers  for  freight,  that  the  701. 
•could  not  be  pleaded  either  as  a  set-off  or  as  a 

Payment.    Roberts  v.  Shaw,  4  B.  &  S.  44  ;  32 
..  J.,  Q.  B.  308  ;  10  Jur.  (K.S.)  147 ;  8  L.  T.  634  ; 
11  W.  R.  829. 


Insurance  of  Balance  of  Freight  by  Ship- 
owner.]— Shipowner  and  charterer  may  agree, 
by  the  terms  of  a  chartert^arty,  that  a  portion  of 
the  stipulated  freight  shall  be  prepaid  ;  and  such 
prepayment  will  not  affect  its  legal  character 
of  freight ;  the  remainder  may  be  the  subject  of 
insurance  by  the  shipowner.  Allison  v.  Bristol 
Mai'ine  Insurance  Co.,  1  App.  Cas.  209  ;  34  L.  T. 
809  ;  24  W.  R.  1039— H.  L.  (E.) 

A  ship  was  chartered  to  sail  from  Greenock  to 
Bombay,  to  carry  a  cargo  of  coals.  Freight 
was  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo  at  and  after  the  rate  of  42«.  per  ton 
of  20  cwts.  on  the  quantity  delivered.  It  was 
providwl  that  "such  freight  is  to  be  paid,  say 
one-half  in  cash,  on  signing  bills  of  lading  less 
four  months'  interest  at  bank  rate,  but  not  less 
than  5  per  cent,  per  annum,  5  per  cent,  for 
insurance,  and  2^  per  cent,  on  gross  amount  of 
freight  in  lieu  of  consignment  at  Bombay,  and 
the  remainder  o»  right  delivery  of  the  cargo,  less 
cost  of  coals  short  delivered,  in  cash,  at  current 
rates  of  exchange  for  bills  on  London  at  six 
months'  sight."  Half  of  the  estimated  amount  of 
the  freight  was  paid  in  London.  The  shipowner 
effected  two  insurances,  one  for  500?.  on  freight 
valued  at  2,000/.,  the  other  for  700Z.  on  freight 
payable  abroad  valued  at  2,0002.  The  ship  was 
lost  before  entering  Bombay  harbour,  but  one- 
half  of  the  cargo  was  saved  and  delivered.  The 
master,  in  the  belief  that  the  prepayment  had 
satisfied  the  freight  on  this  half  so  delivered, 
made  no  demand  on  the  charterer.  The  ship- 
owner claimed  on  his  policies  as  for  a  total  loss  of 
the  other  half  of  the  freight : — Held,  that  on  the 
proi>er  construction  of  the  policy  the  whole  sum 
agreed  upon  constituted  freight ;  that  half  of  the 
whole  sum  of  that  freight  had  been  paid  in 
England  ;  that  it  was  not  a  prepayment  of  half 
the  rate  of  freight  calculated  as  distributed  over 
the  whole  cargo,  but  of  half  the  whole  gross 
freight ;  that  half  of  the  whole  remained  to  be 
paid  abroad  on  right  delivery  of  the  cargo  ;  that 
that  half  had  been  lost  through  perils  of  the  sea ; 
and  that  the  shipowner  was  entitled  on  his 
policies  on  freight  to  recover  as  for  the  total  loss 
of  that  half.    Ih. 

A  ship  was  chartered  to  load  a  full  cargo  "  on 
being  paid  freight,  payable  by  charterer's  accept- 
ance on  ship  clearing  the  custom-house,  subject  to 
insurance."  The  ship  having  sailed,  was  lost, 
being  at  that  time  uninsured.  In  an  action  by  the 
shipowner  for  nonpayment  of  the  agreed  freight: 
— Held,  that  it  was  no  defence  that  the  shipowner 
had  not  insured  the  freight.  Jackson  v.  Istui'Cson, 
3  H.  &  N.  405  ;  27  L.  J.,  Ex.  392. 


Bepayment  of  Freight.] — When  the  char- 


terers of  a  ship  stipulate  that  they  shall  be  entitled 
to  insure  their  advances  "  against  freight,"  at  the 
owner's  expense,  and  they  fail  to  insure,  they 
have,  in  the  event  of  the  ship  perishing,  no  claim 
against  the  owners  for  repayment.  Watson  v. 
SJiankland,  L.  R.  2  H.  L.  (Sc.)  304  ;  29  L.  T.  349 ; 
10  Ct.  of  Sess.  Cas.  (3rd  ser.)  142  ;  2  Asp.  M.  C. 
115. 

By  a  charterparty  made  at  Bombay,  a  ship 
belonging  to  merchants  at  Greenock,  was  to  pro- 
ceed from  Bombay  to  Calcutta,  and  there  load 
a  cargo  to  be  conveyed  to  the  United  Kingdom. 
A  clause  in  the  charterparty  was  as  f oUows : 
"Sufficient  cash  for  ship's  ordinary  disburse- 
ments to  be  advanced  the  master  against  freight ; 
subject  to  interest,  insurance,  and  two-and-a-half 
per  cent,  commission  ;  and  the  master  to  indorse 
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the  amount  so  advanced  upon  his  bills  of  lading." 
While  the  ship  was  at  Calcutta  preparing  for  the 
voyage,  various  advances  for  the  ship^s  ordinary 
•disbursements  were  made  by  the  indorsees  of 
the  charterparty,  and  the  master  gave  them  on 
account  of  such  aidvances  a  bill  drawn  on  the  ship- 
owners. They  refused  to  accept  the  bill,  on  the 
ground  that  the  master  had  no  power  to  give  it, 
and  that  under  the  charterparty  the  indorsees 
should  have  effected  an  insurance  on  fi'eight  to 
the  amount  of  their  advances.  No  such  insur- 
ance was,  however,  effected,  though  they  had 
time  to  insure  after  notice  of  the  refusal  to 
accept  the  bill.  The  ship  having  been  lost  on  the 
voyage  to  the  United  Kingdom,  the  indorsees 
brought  an  action  to  recover  the  amount  of 
their  advances  : — ^Held,  that  under  the  charter- 
party  the  shipowners  had  a  right  to  rely  on  an 
insurance  upon  the  advances  being  made  by  the 
indorsees,  who  had  stipulated  for  and  received 
the  right  to  charge  the  premium  ;  and  that  they 
having  chosen  not  to  insure  must  bear  the  loss. 
lb, 

AdTsnoe  on  Aeeonnt  of  Freight — ^Bill — Liability 
ofOwnori.] — A  charterparty  made  in  Scotland, 
stipulated  that  money  up  to  10002.  should  be 
advanced  at  Calcutta  on  account  of  freight.  The 
charterers'  agents  there  advanced  800^  for  the 
ship's  disbursements,  and  took  a  bill  drawn  by 
the  master  on  the  charterers  for  that  sum.  The 
^charterers  accepted  the  bill,  but  8us})ended  pay- 
ments, and  the  bill  was  never  paid.  In  an  action 
by  an  indorsee  against  the  shipowners,  as  liable  in 
recourse,  and  as  having  I'eceived  the  benefit  of 
the  advance,  which  he  alleged  was  necessary  : — 
Held,  that  the  charterers'  agents  being  con- 
signees of  the  cargo,  and  taking  delivery  of  it, 
were  bound  to  make  the  advance  on  account  of 
freight,  and  that  there  was  no  liability  on  the 
shipow^ners.  North  Western  Bank  v.  Bjornttrom, 
5  Ct.  of  Sess.  Cas.  (3rd  ser.)  24. 

Monthly  Freight  payable  in  advance — ^Termi- 
nation of  Hiring  daring  the  Month.]  —  See 
Taunelier  v.  SmitJij  supra,  col.  407. 

ii.  Bill  of  Excliange. 

Hot  Hononred— Ho  Discharge.] — ^Where  there 
is  a  charterparty  covenanting  for  payment  of 
freight  on  a  right  and  true  delivery  of  the  goods 
at  a  foreign  port,  the  freighter  is  not  discharged 
by  the  master  there  taking  from  the  freighter's 
agent,  who  was  furnished  with  funds  to  pay  him 
the  freight,  a  bill  of  exchange  upon  a  third 
person,  by  whom  it  is  accepted,  if  the  bill  is  not 
duly  honoured,  although  the  agent  fails  with  the 
amount  of  the  freight  in  his  hands,  unless  the 
master  had  the  offer  of  a  cash  payment,  and  pre- 
ferred the  bill  for  his  own  convenience.  Marsh 
V.  Pedder,  4  Camp.  257. 

A.,  wishing  to  send  goods  to  6.  at  X.,  em- 
ployed C.  to  carry  and  deliver  them  to  B.,  and 
engaged  to  pay  C.  for  the  freight :  C,  on  deliver- 
ing them  according  to  the  order,  took  a  bill 
of  exchange  from  B.,  drawn  on  A.,  which  bill 
was  never  paid : — Held,  that  A.  was  liable  to 
pay  the  amount  of  the  freight  to  C,  notwith- 
standing the  bill  of  exchange.  Tajpley  v.  Mar- 
tens, 8  Term  Rep.  451. 

Tbken  initead  of  Money — Otherwise.] — 


If,  in  a  case  where  there  is  no  charterparty,  the 
captain  of  a  ship  delivers  a  cargo,  and,  as  the 
best  thing  he  can  do  for  all  parties  under  existing 


circumstances,  takes  a  bill  of  the  agent  of  the 
persons  to  whom  the  cargo  on  board  belongs 
for  the  amount  of  the  freight,  this  does  not 
discharge  the  owners  of  the  cargo,  but  they  are 
liable  for  freight  if  the  bill  is  dishonoured  ; 
but  if  it  appears  from  the  other  side  that  he 
might  have  had  his  money  of  the  agent,  and 
chose  to  take  the  bill,  it  is  otherwise.  Strong  v. 
Ifart,  6  B.  &  C.  160  ;  9  D.  &  R.  189  :  2  Car.  &  P. 
55  ;  5  L.  J.  (O.S.)  K.  B.  82  ;  30  R.  R.  272.  See 
also  Marsh  v.  Pedder^  supra. 

To  Master.] — ^A.,  a  broker  in  London,  offered 
the  master  of  a  ship  (who  was  half  owner)  a 
cheque  for  the  balance  due  to  the  owners  for 
freight  received  for  them  by  A.  This  the  master 
refused,  but  at  his  request  A.  opened  a  credit  for 
part  of  the  amount  in  favour  of  H.  with  a  bank 
in  New  Brunswick.  H.  received  the  money,  and 
drew  a  bill  for  the  amount  in  favour  of  the  bank 
upon  A.,  who  paid  it  at  its  maturity  : — Held, 
that  this  was  such  a  payment  of  freight,  pro 
tanto,  by  A.  to  the  master  as  bound  the  other 
owners.  Andersim  v.  Hilliifs^  12  C.  B.  499  ;  21 
L.  J.,C.  P.  1.50;  16  Jur.  819. 

Approved  Bills— negotiation  of.]— See  Horrir 
castle  V.  Farren,  infra,  col.  439. 

iii.  OtJier  Cases, 

According  to  Bill  of  Lading  or  Charterparty.] 
— ^A  charterparty  stipulated  that  the  ship  should 
load  a  cargo  of  coal  at  Cardiff  and  proceed  to 
Pemambuco,  and  there  deliver  the  same  and 
afterwards  receive  a  full  cargo  of  sugar  and 
other  merchandise,  and  therewith  proceed  to  a 
safe  port  in  the  TJnited  Kingdom,  and  deliver 
the  same  on  being  paid  freight  at  the  rate  of  60*. 
per  ton  of  twenty  cwt.  net  for  sugar,  and  for 
other  produce  at  a  rate  proportionate  thereto, 
being  in  full  for  the  round.  "  The  freight  to  be 
paid  in  the  following  manner :  1501,  on  signing 
biUs  of  lading  at  Cardiff,  cash  for  the  disburse- 
ments abroad  at  the  current  rate  of  exchange, 
and  the  I'emainder  on  the  delivery  of  the  cargo. 
The  master  to  sign  bills  for  each  cargo  at  any 
rate  of  freight  that  might  be  tendered.  The 
owners  to  have  a  lien  on  the  homeward  cargo 
for  all  freight  and  demurrage  that  might  accrue 
thereon,  to  the  extent  of  the  bill  of  lading 
freight,  but  the  difference,  if  any,  to  be  paid 
at  the  port  of  loading  by  captain's  draft  on 
charterer's,  at  usance,  which  they  agreed  to 
accept  and  pay  on  consignee  at  loading  port 
agreeing  to  the  amount "  : — Held,  that  the  two 
clauses  were  not  inconsistent,  their  meaning 
being,  that  if  the  bill  of  lading  freight  was  less 
than  the  charter  freight,  the  difference  was  to 
be  paid  at  the  port  of  loading  by  the  captain's 
draft  on  the  charterei-s,  at  usance,  if  the  con- 
signee settled  the  amount,  otherwise  at  the  port 
of  delivery.  Santos  v.  Brire,  6  H.  &  N.  290  ;  30 
L.  J.,  Ex.  108. 

By  a  charterparty  between  the  defendant  and 
H.,  a  ship  was  chartered  to  proceed  to  Madras, 
and  load  a  cargo  there  from  the  agents  of  H., 
and  being  so  loaded,  proceed  to  Dondon,  and 
deliver  the  same,  on  being  paid  freight,  at  3/.  15«. 
a  ton,  the  captain  to  sign  bills  of  lading  for  his 
cargo  for  any  rate  of  freight  required ;  without 
prejudice  to  this  charterparty.  S.,  who  acted  as 
agent  to  H.  at  Madras,  in  respect  of  the  charter- 
party,  by  his  directions  purchased  sugars  and 
loaded  them  on  board,  and  the  captain,  at  the 
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request  of  S.,  signed  a  bill  of  lading  deliverable 
to  the  order  of  S.,  at  II.  per  ton  freight.  H. 
stopped  payment,  and  never  paid  for  the  sugar. 
The  sugar  having  arrival  in  London  : — Held, 
that  S.  or  the  parties  in  London  who  represented 
him  were  entitled  to  the  sugar  on  payment  of 
the  bill  of  lading  freight.  Shand  v.  Sanderatm^ 
4  H.  &  N.  381 ;  28  L.  J.,  Ex.  278  ;  7  W.  K.  416. 

Paid  into  Court — JnriidiotioB  of  Admlraltj 

Court.] — In  an  action  by  a  shipowner  against 
the  charterers  for  freight,  they  pleaded,  that 
after  the  freight  had  been  earned,  and  after  the 
commencement  of  the  action,  the  obligee  of  a 
bottomry  bond,  by  which  the  ship  and  freight 
were  hypothecateid,  instituted  in  the  court  of 
admiralty  a  suit  against  the  ship  and  freight, 
wherein  a  munition  issued,  commanding  the 
plaintiff  to  bring  into  court  the  proceeds  of  the 
wreck  and  stores  of  the  ship,  and  the  defendants 
to  bring  into  court  the  money  due  for  freight, 
to  abide  the  judgment  of  the  court,  and  that 
they  had  done  so  : — Held,  that,  as  the  court  of 
admiralty  has  jurisdiction  to  decide  all  questions 
as  to  freight  in  such  a  case,  the  plea  was  a  good 
plea  in  bar  of  the  action.  Place  v.  Pott^,  5 
H.  L.  Cas.  383  ;  24  L.  J.,  Ex.  225  ;  3  W.  B.  674 
— H.  L.  (E.) 

Hypotheoatloii  by  Ship's  Husband — Bank- 
mptey  -—  Diibartements— ^Owners'  Liability.] — 
The  ship^s  husband  employed  a  broker  to  collect 
freight,  without  the  owner's  authority,  and 
obtained  advances  on  security  thereof.  The 
broker  collected  the  freight  and  retained  it  in 
discharge  of  his  advances.  The  ship's  husband 
Was  afterwards  sequestrat-ed,  and  the  trustees  of 
the  estate  sued  the  owners  for  disbursements 
made  by  him.  The  owners  pleaded  compensa- 
tion in  respect  of  the  freight  collected  by  the 
broker.  The  trustee  replied  that  the  advances 
were  ultra  vires : — Held,  that  the  plea  of  com- 

Eensation  was  sustained,  the  trustee  having  no 
igher  right  than  the  bankrupt.  Macgre/for's 
Tntttee  v.  Cox,  10  Ct.  of  Sess.  Cas.  (4th  ser.) 
1028. 

o.  Bate  and  Amount. 

See/,  Damaoe  to  Cabqo— Short  Delivery, 
supra,  col.  380. 

Aooording  to  what  Bates.] — ^A  charterer  was 
to  load  at  Archangel  a  full  and  complete  cargo 
of  oats  or  other  lawful  merchandise,  which  the 
shipowners  were  to  deliver  "  on  being  paid  freight 
at  the  rate  of  4*.  6d.  per  320  lb.  for  oats,  and  if 
any  other  cargo  be  shipped  in  full  and  fair  pro- 
portion thereto,  acconling  to  the  London  Baltic 
printed  rales."  The  cargo  shipped,  consisted  of 
flax  and  other  light  articles  (all  mentioned  in 
the  London  Baltic  rates),  as  much  as  the  ship 
could  safely  carry,  which  rendered  the  shipment 
of  120  tons  of  ballast  necessary  : — Held,  that 
the  cargo  shipped  was  a  full  and  complete  cargo 
of  articles  constituting  lawful  merchandise  within 
the  meaning  of  the  charterparty,  and  that  the 
charterer  was  not  liable  to  pay  freight  as  on 
a  full  cargo  of  oats  or  of  other  merchandise 
ejusdem  generis.  Simtliampton  Strain  Collier 
Co,  V.  Clarke,  40  L.  J.,  Ex.  8  ;  L.  R.  6  Ex.  53  ; 
19  W.  R.  214— Ex.  Ch. 

By  the  terms  of  a  charterparty  a  ship  was  to 
proceed  to  Port  Philip,  and  there  loatl  a  full  and 
complete  cargo  of  wool,  tallow,  bark,  or  other 
legal  merchandise,  the  bark  not  to  exceed  180 


tons,  the  tallow  and  hides  not  to  exceed  80  tons, 
and  being  so  loaded,  to  proceed  therewith  to 
'  London,  and  deliver  the  same  on  being  paid 
'  freight  as  follows :  for  wool  pressed,  twelve-eighths 
of  a  penny  per  pound;  unpr^sed,  thirteen- 
eighths  of  a  penny  per  pound ;  taUow,  31.  per 
ton  ;  bark,  4Z.  per  ton  ;  nides,  21.  per  ton ;  one- 
third  to  be  paid  in  cash  on  unloading,  the 
remainder  by  bills  at  two  months.  The  ship 
took  on  board  a  few  goods  at  Port  Philip,  and 
obtained  leave,  without  prejudice  to  the  charter, 
to  go  to  Sydney,  where  she  was  loaded  full,  and 
returned  to  London  with  61  tons  of  wool  only, 
and  a  large  quantity  of  dead  weight.  In  an 
action  for  not  loading  at  Port  Philip,  according 
to  the  tenor  of  the  charter : — Held,  that  the 
terms  of  the  charterparty  meant  that  the  ship- 
owners should  be  paid  freight  for  a  full  home- 
ward cargo,  consisting  of  180  tons  of  bark, 
tallow,  and  hides,  and  the  residue  of  wooL  and 
that  damages  were  to  be  calculated  on  that  basis. 
Cockburn  v.  Alexander,  6  C.  B.  791 ;  18  L.  J., 
C.  P.  74. 

Held,  also,  that  under  the  words  "  other  legal 
merchandise,"  the  charterer  was  at  liberty  to 
ship  any  lawful  article  he  pleased,  due  r^^ard 
being  paid  to  the  safety  of  the  vessel,  but  was 
bound  to  pay  the  same  amount  of  freight  as  the 
vessel  would  have  earned  if  loaded  within  the 
terms  of  the  charterparty.    Ih. 

Where  a  ship  is  chartered  to  bring  home  a 
cargo  of  enumerated  articles,  at  rates  of  freight 
specified,  and  such  articles  are  not  provided 
by  the  charter,  the  freight  must  be  paid  upon 
average  quantities  of  such  articles ;  and  this, 
whether  the  ship  returns  empty  or  laden  with  a 
cargo  of  articles  of  a  different  nature  and  quality 
from  those  enumerated  in  the  charter.  Capper 
V.  Forster,  3  Bing.  (N.O.)  938 ;  3  Scott,  129  ;  3 
Hodges,  177  ;  6  L.  J.,  C.  P.  332. 

Charterparty  or  Bill  of  Lading  Fr«ight.]~A 

factor  hired  a  ship  of  the  plaintiff  at  48Z.  per 
month,  and  by  the  charterparty  goods  put  on 
board  were  made  liable  to  the  plaintiff  for  the 
8hip*s  hire.  Merchants  in  the  West  Indies,  his 
principals,  put  goods  on  board,  paying  the  £&ctor 
9Z.  per  ton  freight.  The  factor  beoeime  bank- 
rupt : — Held,  th^t  the  plaintiff  was  entitled  to 
be  paid  freight  by  the  merchants  at  92.  per  ton 
in  preference  to  the  assignees.  Held,  also,  that 
the  factor  had  no  power  to  bind  the  goods  by 
charterparty  to  answer  charterparty  freight. 
Panl  V.  Birch,  2  Atk.  621. 

Altemativo  Bato.]— A.  underiook  to  smuggle 
goods  belonging  to  B.  into  Russia  ;  a  regular  bill 
of  lading  was  made  out  of  the  goods,  in  which  the 
freight  charged  was  the  usual  freight  according 
to  the  bulk  of  the  goods  ;  but  a  second  contract 
was  made  between  the  parties,  by  which  B. 
undertook  to  pay  A.  a  larger  sum  of  money  if 
the  goods  should  be  safely  landed  in  the  foreign 
port.  The  goods  were  landed,  B.  paid  the  freight 
under  the  bill  of  lading,  and  likewise  part  of  the 
money  under  the  agreement,  but  refuised  to  pay 
the  remainder : — Held,  that,  notwithstanding  the 
bill  of  lading,  he  was  liable  to  pay  the  residue, 
as  extra  freight.  Hedlty  v.  Lapa^e,  Holt,  392  ; 
17  R.  R.  649. 

The  plaintiffs  agreed  with  the  defendants  to- 
con  vey  a  cargo  to  0.,  and  if  the  river  was  in 
possession  of  an  enemy,  to  unload  at  F.,  outside 
the  harbour.    The  freight  was  to  be  475Z.,  or  if 
the  vessel  could  enter  O.,  discharge  and  reload 
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there,  3002.  only ;  twenty-five  days  were  allowed 
for  unloading.  The  plaintiff  arrived  at  F.  June 
the  2nd,  and,  an  enemy  being  in  possession  of 
the  river,  commenced  unloading  there.  The 
vessel  vTas  detained  at  F.,  partly  for  the  con- 
venience of  the  defendants,  and  partly  by  bad 
weather,  till  August  25th,  and  by  that  time  had 
discharged  seven-eighths  of  her  cargo.  The  enemy 
then  having  quitted  the  river,  she  entei'ed  0., 
where  she  discharged  the  remaining  eighth  of 
her  cargo.  In  July  the  defendants'  agent  at  O. 
gave  the  plaintiff  a  bill  for  the  larger  freight. 
In  September,  the  vessel  obtained,  at  O.,  a  full 
caigo  for  England  : — ^Held,  that  the  plaintiffs 
were  entitled  to  the  larger  freight,  and  to  demur- 
rage from  the  28th  of  June.  GibhensY,  BinMon, 
1  Bing.  (N.C.)  283  ;  1  Scott,  133  ;  4  L.  J.,  C.  P.  11. 
A  charterparty  provided  that  a  ship  should 
sail  to  any  safe  island  or  islands  on  the  south- 
west coast  of  Africa,  agreeably  to  instructions 
which  were  to  be  given  to  the  captain  in  due 
time  by  the  charterers  or  their  agents,  and  there 
load  from  the  factors  of  the  charterers  a  full 
cargo  of  guano  or  other  lawful  produce,  which 
the  charterers  bound  themselves  to  provide,  and 
being  so  loaded,  to  proceed  therewith  to  a  safe 
port  in  the  United  Kingdom,  and  deliver  the 
same,  on  being  paid  freight  at  32.  ISs.  per  ton, 
the  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  car^,  one-third  in  cash  on  arrival 
at  port  of  destination,  and  the  remainder  by 
approved  acceptances  of  three  months,  or  cash 
equal  thereto.  And  it  was  also  agreed,  that  in 
case  the  charterers'  agents  should  be  unable  to 
furnish  a  cargo  of  guano  at  the  ports  or  places 
therein  proTided,  they  should  have  power  to  send 
the  Bliip  to  any  other  safe  port  or  ports,  place  or 
places,  for  obtaining  a  cargo  of  guano  in  the 
manner  aforesaid,  or  of  other  goods,  in  which 
case  they  were  to  pay  for  such  service  as  hire  for 
the  ship  after  the  rate  of  15«.  6d.  per  ton  per 
month,  such  pay  or  hire  to  commence  from  the 
day  of  the  ship's  clearing  outwards  at  the 
Custom-house,  London,  and  to  terminate  upon 
the  Khip's  return  to  her  port  of  delivery  as  there- 
inbefore provided  for,  and  the  discharge  of  the 
cargo.  It  the  freighters'  agents  intended  bo  to 
employ  the  ship  they  were  to  give  the  master 
written  notice  of  such  their  intention,  on  pro- 
duction whereof  the  freighters  engaged  to  pay 
the  owner  in  cash  on  account  three  months'  pay 
for  the  hire  of  the  ship,  and  the  balance  to 
be  paid  on  the  ship's  return.  The  charterers 
instructed  their  agent  on  the  south-west  coast 
of  Africa  that  the  ship  should  proceed  acconling 
to  his  instructions,  and  that  in  case  she  couki 
not  find  a  cargo,  she  should  proceed  where  he 
deemed  it  likely  to  procure  one.  The  ship  sailed 
pursuant  to  the  charterers'  directions  to  an  island 
on  the  south-west  coast  of  Africa,  where  the 
agent  met  her,  and  informed  the  captain  that 
there  was  no  guano  to  be  had  there,  and  that  she 
most  procure  a  cargo  in  Saldanha  Bay  (another 
place  on  the  same  coast),  and  must  proceed  to 
the  Cape  for  a  licence  to  load  a  cargo  there. 
The  ship  accordingly  sailed  for  the  &pe,  but 
being  there  required  to  enter  into  an  engagement 
to  sign  and  hand  over  bills  of  lading  for  the 
cargo  as  a  security  for  the  charges  of  the  licence, 
the  captain  refused  to  do  so  unless  the  agent 
would  make  the  freight  payable  according  to  the 
time  employed,  instead  of  according  to  the 
weight  of  the  cargo,  and  the  latter  accordingly 
gave  the  captain  notice  that  he  engaged  him 
upon  time,  according  to  the  latter  clause  of  the 
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charterparty : — Held,  that  this  clause  had  come 
into  operation,  and  that  the  time  freight  was 
recoverable.  Fenwiek  v.  Boyd,  15  M.  Jc  W. 
632. 

Sub^harter  at  hisrher  Bate.]— The  phiintiff 
by  charterparty  agreed  with  G.  to  convey  com 
at  4j*.  6d.  a  quarter ;  G.  made  a  sub-chaiter  with 
S.,  who  consigned  com  to  the  defen<lants  under 
bills  of  lading,  by  which  they  were  to  pay  6<.  a 
quarter  freight,  and  gave  them  notice  to  retain 
1«.  6d.  a  quarter  for  him.  The  plaintiff  having 
sued  for  freight  at  6ji.  per  quarter  : — Held,  that 
he  was  entitled  to  recover  only  it.  6/2.  Mwhen- 
wn  y.  Begbifi,  6  Bing.  190 ;  8  M.  &  P.  442. 

AlteratioB.]  —  A  ship  was  chartercil  fmm 
London  to  Bombay,  afldressed  to  G.  &  Co.,  the 
charterer's  agents  at  the  latter  place  ;  and  it  was 
stipulated  by  another  charterparty  of  the  same 
date,  that  the  ship  should  discharge  her  cargo 
at  Bombay,  and  then  take  in  a  hoinewanl 
cargo,  the  charterer  agreeing  to  pay  freight,  as 
to  ono'half  of  the  cargo  at  32.  per  ton,  and  as  to 
the  rest,  at  the  current  rate  of  freight  when  the 
ship  should  be  loading.  It  was  al;K)  agreed,  that 
the  master  of  the  ship  and  the  agents  at  Bombay 
should  be  at  liberty  to  make  such  alterations  in 
the  charterparty  as  they  might  mutually  think 
proper,  without  prejudice  to  the  agreement. 
Shortly  after  the  arrival  of  the  ship  at  Bombay, 
G.  &  Co.  agreed,  by  a  memorandum  indor.'fed  on 
the  charterparty,  that,  before  loading  her  home- 
ward cargo,  the  ship  might  proceed  to  Aden  with 
government  coals  and  stores,  and  return  to  Bom* 
bay  with  all  possible  despatch.  The  plaintiff 
accordingly  entered  into  a  charterparty  with 
the  East  India  Company,  and  the  ship  proceeded 
to  Aden,  and  returned  thence,  having  earned 
freight,  which  was  paid  to  the  plaintiff  : — Held, 
that  G.  &  Co.  had  authority  to  permit  the  voyage 
to  Aden,  and  that  the  charterer  was  bound  by 
the  alteration  in  the  charterparty ;  and,  there- 
fore, that  he  was  bound  to  pay  the  charter  rate 
of  32.  per  ton  for  half  the  cargo,  although  that 
exceeded  the  current  rate  of  freight  at  the  time 
of  loading,  and  although  the  alteration  might 
be  prejudicial  to  him ;  and  that  he  was  not 
entitled  to  bring  into  the  account  the  freight 
earned  by  the  owners  of  the  Aden  yoyage, 
WiggiHM  V.  Johnston,  14  M.  &  W.  609  ;  16  L.  J.> 
Ex.  202. 

*'In  fall  for  the  Voyage " -^  Subordinate 
Cargoei.] — By  a  charterparty  it  was  agreed  that 
a  ship  should  proceed  to  Pernambuco,  and  there 
load  from  the  factors  of  the  freighters — having 
first  discharged  her  cargo,  if  any — any  legal 
merchandise,  to  the  extent  of  a  full  cargo,  that 
the  freighters  might  have  for  shipment,  and 
should  proceed  therewith  to  Valparaiso,  a  legal 
port  between  Valparaiso  and  Guayaquil,  and 
Guayaquil,  all  or  any,  and  there  discharge  the 
cargo  la<len  on  board  at  Pernambuco,  and  at  the 
port  between  Valparaiso  and  Guayaquil  (and 
Guayaquil)  inclusive ;  also  discharge  any  goods 
taken  on  board  at  Valparaiso  for  that  purpose, 
and  at  any  and  all  the  aforesaid  ports  should 
receive  and  take  on  boaixl  a  full  and  complete 
cargo  of  legal  merchandise,  and  therewith  pro- 
ceed to  Cork  or  Falmouth  for  orders  to  discharge, 
and  deliver  the  same  agreeably  to  bills  of  lading, 
on  being  paid  freight  at  and  after  the  rate  of 
52.  o«.  per  ton,  such  freight  to  be  paid  in  full  for 
the  voyage,  the  cargo  from  Pernambuco  being. 
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freight  free,  as  well  as  those. goods. shipped, at 
Valparaiso,  if  any,  for  the  ports  at  which  the 
vessel  should  load  her  homeward  cargo.  The 
ship  took  in  cargo  at  Pernambuco,  which  was 
discharged  at  Valparaiso.  At  Valparaiso  she 
took  on  board  goods  belonging  to  the  freighters, 
and  also  to  other  merchants,  for  Paita  (a  port 
between  Valparaiso  and  Guayaquil)  and  Guaya- 
quil, part  of  which  was  to  be  discharged  there 
and  the  rest  to  be  carried  to  England.  No  part 
of  the  homeward  cargo  was  put  on  board  at 
Paita :— Held,  that  the  stipulated  freight  of 
51,  5#.  covered  the  whole  voyage,  the  general 
words  of  the  charterparty  *'in  full  for  the 
voyage"  not  being  controlled  by  the  clause  fol- 
lowing, and  that  the  owner  was  not  entitled  to 
freight  for  the  goods  carried  from  Valparaiso  to 
Paita,  although  no  part  of  the  homeward  cargo 
was  loaded  at  the  last-mentioned  place.  Stoeet- 
inff  V.  Darthez,  14  C.  B.  538  ;  23  L.  J.,  C.  P.  131 ; 
18  Jur.  958  ;  2  W.  R.  414. 

PMsengeri  taken  instead  of  Goods.] — A.,  a 

shipbroker,  engaged  with  B.,  a  shipowner,  to 
have  a  full  cargo  for  the  ship,  the  rates  of 
freight  for  which  would  average  40«.  per  ton, 
and  at  least  nine  cabin  passengers,  passage- 
money  to  average  752.  The  contract  was  fulfilled 
as  to  the  passengers,  but  the  average  rate  of 
freight  for  goods  put  on  board  by  A.  amounted 
to  32*.  only  per  ton.  He  shipped  on  board, 
however,  steerage  passengers  for  the  voyage,  the 
passage-money  paid  by  whom,  after  deducting 
the  expenses  of  their  diet,  &c.,  when  added  to 
the  freight  of  the  cargo  properly  so  called,  made 
the  average  earnings  of  the  whole  ship  per  ton 
Amount  to  more  than  40#. : — Held,  that  this 
was  not  a  performance  of  the  stipulations  of 
the  contract,  "cargo"  and  "freight"  being  terms 
applicable  to  goods  only.  Levns  v.  Marjfhall^  7 
Man.  &  G.  729 ;  8  Scott  (n.h.)  729  ;  13  L.  J., 
C.  P.  193  ;  8  Jur.  848. 

«  The  Highest  Freight  Paid"  on  same  Voyage.] 
— By  a  charterparty  for  a  voyage  from  Sandswall 
to  Southampton,  it  was  stipulated  that  the  owner 
should  receive  the  highest  freight  which  he 
could  prove  by  evidence  to  have  been  paid 
for  ships  on  the  same  voyage  or  passage  by 
water,  when  the  vessel  passed  Elsinore,  but  not 
less  than  90x.  per  St.  Petersburg  standard 
hundred : — Held,  that  the  charterparty  did  not 
contemplate  strict  legal  proof  of  the  actual 
skgreement  of  the  higher  rate  of  freight,  but 
reasonable  evidence  that  such  higher  freight  had 
been  paid  or  contracted  to  be  paid  ;  and  that 
the  owner  could  not  entitle  himself  to  a  higher 
rate  of  freight  than  90*.  by  proving  that  other 
vessels  had  been  chartered  at  such  higher  rate 
for  a  voyage  to  London,  that  not  being  within 
the  fair  intendment  of  the  charterparty  for  the 
same  voyage.  Gethar  v.  Capper,  18  C.  B.  866  ;  25 
L.  J.,  C.  P.  260  ;  2  Jur.  (N.s.)  789  ;  4  W.  K.  644 
—Ex.  Ch. 

On  Goods  Shipped  or  Delivered — Authority 
of  Captain.] — The  "Oriente,"  a  vessel  from  the 
Chincha  islands,  having  on  board  a  cargo  of 
guano,  chartered  to  the  plaintiff  in  Jjondon, 
put  into  Valparaiso  in  a  disabled  state,  and  dis- 
charged the  cargo  into  a  hulk,  and  it  became 
necessary  to  tranship  and  forward  the  cargo  to 
its  destination  by  another  vessel  ;  and  the 
captain,  on  behalf  of  the  owners  of  the  cargo, 
accordingly  entered  into  a  charterparty  with  the 


master  of  the  defendant's  ship  "to  take  on  board 
from  the  hulk  the  cargo  put  on  board  of  her, 
forming  the  cargo  brought  to  Valparaiso  by  the 
'Oriente,'  being  470  tons  of  guano,  more  or 
less."  and  proceed  with  the  same  to  its  destina* 
tion,  agreeing  to  pay  51,  2»,  ^d,  freight  for  every 
ton  delivered.  A  dispute  arose  as  to  the  quantity 
of  guano  put  on  boArd,  the  defendant's  master 
alleging  it  was  much*  less^than  470  tons,  and  the 
captain  of  the  disabled  ship  saying  it  was  that 
quantity.  Ultimately  the  latter  signed  a  bill  of 
lading,  describing  the  guano  shipped  as  part  of 
the  original  cargo,  the  consignees  "  paying  freight 
for  the  guano  on  470  tons,  as  per  charterparty." 
It  turned  out  that  only  344  tons  of  guano  had 
been  shipped : — Held,  that  the  captain  had  no 
authority  to  bind  the  owners  of  the  cargo  to  pay 
freight  for  more  than  the  quantity  of  guano 
actually  shipped,  and  consequently  that  the 
indorsees  of  the  bill  of  lading  were  entitled  to 
have  the  cargo  delivered  on  payment  of  the 
freight  of  344  tons,  Gxbhs  v.  Grey,  2  H.  &  N. 
22  ;  26  L.  J.,  Ex.  286  ;  3  Jur.  (N.s.)  643 ;  5  W.  E, 
608. 


Measurement.] — By  a  charterparty  it  was 


agreed  that  a  ship  should  sail  to  Bombay  and 
there  load  a  full  cargo  of  cotton,  and  proceed 
with  it  to  Liverpool  and  deliver  the  same  on 
being  paid  freight' at  the  rate  of  "  75«.  per  ton  of 
fifty  cubic  feet  delivered."  The  ship  received 
at  Bombay,  and  carried  to  Liverpool,  a  full  cargo 
of  cotton  ;  the  cargo  was  packed  at  Bombay,  as 
is  customary,  in  compressed  bales,  and  expanded 
greatly  on  being  unloaded  at  Liverpool : — Held, 
that  the  freight  was  payable  on  the  measurement 
of  the  goods  when  shipped,  and  not  when 
delivered.  BtUiUe  v.  Kuoop,  36  L.  J.,  Ex.  223  ; 
L.  R.  2  Ex.  333 ;  16  L.  T.  571 ;  15  W.  B.  999— 
Ex.  Ch. 

By  a  charterparty  it  was  agreed  that  "  a  ship 
should  load  a  cargo  and  proceed  to  a  port  in 
Great  Britain,  an(t  deliver  the  same  on  being 
paid  freight  at  and  afterythe  rate  of  36«.  per  180 
cubic  feet  (English)  taken  on  board,  as  per 
Gothenburg  custom  "  :— Held,  that  the  freight 
was  to  be  ascertained  by  measuring  the  cargo, 
according  to  the  method  used  at  Gothenburg, 
and  not  according  to  the  method  used  at  the  port 
of  discharge.  The  Shandinav,  51  L.  J.,  Adm. 
93— C.  A. 

By  a  charterparty  made  at  Liverpool  for  a 
voyage  from  Liverpool  to  Sydney,  the  charterer 
agreed  to  pay  for  the  hire  and  use  of  the  ship  in 
respect  of  the  voyage,  1,550Z.  in  full,  on  condi- 
tion of  her  taking  a  cargo  of  not  less  than  1,000 
tons  weight  and  measurement : — Held,  that  1,000 
tons  of  weight  and  measurement  meant  1,000 
tons  of  a  cargo  of  goods  in  the  ordinary  pro* 
portion  of  the  port  of  lading,  viz.  one-third 
weight  and  two-thirds  measurement,  and  not  as 
for  the  Sydney  market,  in  which  the  proportion 
is  two-thirds  weight  and  one-third  measurement. 
PMt  V.  Dowie,  5  B.  &  S.  20  ;  34  L.  J.,  Q.  B.  127  ; 
13  W.  R.  459— Ex.  Ch. 

The  bill  of  lading  of  a  cargo,  shipped  at 
Dantzic  on  board  a  Prussian  vessel,  expressed  it 
to  be  100  lasts  in  2,092  bags.  The  consignee  had 
purchased  it  for  that  quantity,  English  measure, 
but  it  did  not  amount  to  that  quantity  by  the 
Dantzic  measure,  which  is  larger : — Held,  that 
the  master  was  entitled  to  freight  according  to 
the  measure  in  the  bill  of  lading,  although 
exceeding  the  freight  computed  by  Dantzic 
measure.    Moller  v.  Litiug,  4  Taunt.  102. 
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Goods  shipped  from  abroad,  and  consigned  to 
a  merchant  in  this  country,  are  to  he  paid  for 
(upon  a  demand  for  freight)  according  to  their 
net  weight,  as  ascertained  at  the  king's  landing 
ficales,  and  not  according  to  the  weights  expressed 
in  the  bill  of  lading,  unless  there  is  a  special  con- 
•traot  so  to  pay  for  them.  Geraldet  t.  Danison, 
Holt,  346 ;  17  R.  R.  645. 

Upon  a  charterparty  engaging  to  pay  42.  log. 
per  ton  for  goods  shipped  at  Bombay  for  London, 
cotton  to  be  calculated  at  50  cubic  feet  per  ton  : 
— ^Held,  that  evidence  was  admissible  of  a  usage 
to  pay  according  to  the  measurement  taken  at 
Bombay  before  the  goods  were  loaded :  also, 
that  the  plaintiff  was  entitled  to  shew  in  reply, 
that  his  captain  objected  to  receive  the  goods  at 
the  Bombay  measurement,  measured  them  when 
on  board,  and  delivered  an  account  of  that 
measurement  to  the  shippers.  Bmttotnley  v. 
Fwrhc^,  5  Bing.  (N.c.)  121 ;  6  Scott.  866  ;  8  L.  J., 
C.  P.  85. 

Timber  was  consigned  to  the  Surrey  Com- 
mercial Docks  under  a  charterparty,  by  which 
freight  was  made  payable  "for  deals  and  battens, 
per  St.  Petersburg  standard  hundred  "  : — Held, 
that  freight  was  payable  only  upon  the  number 
.of  such  hundreds  as  ascertaihed  by  the  customary 
mode  of  measurement  adopted  by  the  dock  com- 
pany for  timber  cargoes.  NeiUen,  v.  Neame^  1 
Cab.  &  £.  288. 


<*  Quantity  and  Quality  Unknown."] — 


case  of  alleged  shori  delivery  or  deterioration  not 
caused  by  his  default.  Tttlly  v.  Terry,  42  L.  J., 
C.  P.  240  ;  L.  R.  8  C.  P.  679 ;  29  L.  T.  36. 


¥1italr<»  and   KiideterlptioB.] — In  on 


A  vessel  was  chartered  to  carry  a  cargo  of  com 
from  Odessa  to  Gloucester,  for  freight  payable  at 
a  certain  rate  per  quarter.  2,664  quarters  were 
shipped  at  Odessa,  and  the  master  signed  bills  of 
lading  in  the  usual  form,  and  which  contained  a 
memorandum,  **  quantity  and  quality  unknown." 
The  vessel  arrived  at  Gloucester  with  the  cargo 
•of  com,  when  it  was  measured  at  the  Queen's 
beam,  and  found  to  contain  2,785^  quarters, 
being  an  increase  of  121  quarters.  In  the  course 
of  the  voyage  a  portion  of  the  com,  from  some 
unknown  cause,  had  become  heated  and  damaged, 
whereby  its  bulk  was  increlised : — Held,  that 
freight  was  payable  on  the  quantity  of  com 
shipped,  and  not  on  its  measurement  at  the  port 
•of  discharge.  Oibson  v.  Sturga,  10  Ex.  622  ;  3 
C.  L.  R.  421  ;  24  L.  J.,  Ex.  121 ;  1  Jur.  (N.S.)  259 ; 
3  W.  R.  165. 

A  charterparty,  under  which  a  ship  was 
-chartered  for  a  grain  cargo  from  the  Danube  to 
the  United  Kingdom  for  freight  "per  imperial 
quarter  delivered,"  contained  a  provision  that 
in  the  event  of  the  cargo,  or  any  part,  being 
delivered  in  a  damaged  or  heated  condition,  the 
freight  should  be  payable  on  the  invoice  quantity 
taken  on  boanl,  as  per  bill  of  lading,  or  half- 
freight  upon  the  damaged  or  heated  {)ortion,  at 
.  the  captain's  option.  The  bill  of  lading  stated 
that  1,021  kilos  were  shipped  on  board  ;  but  the 
roaster  added  at  the  end  of  the  bill  of  lading, 
before  signing  it,  the  words,  **  quantity  antl 
-quality  unknown."  The  cargo .  having  become 
heated  on  the  voyage,  the  master  claimed  to 
exercise  his  option,  and  to  be  paid  freight  upon 
the  invoice  quantity,  as  per  bill  of  lading : — 
Held,  that  the  addition  of  the  words  "  quantity 
.and  quality  unknown"  to  the  bill  of  lacling  by 
the  master  did  not  take  away  his  right  to  be 
paid  freight  upon  the  invoice  quantity  in  the 
bill  of  la<ling,  and  that  the  object  and  effect  of 
that  memorandum  were  merely  to  protect  the 
-captain  against  any  mistake  that  might  occur 
in  the  invoice  quantity  in  the  bill  of  lading,  in 


action  for  freight,  the  master  is  at  liberty,  not- 
withstanding the  terms  of  the  18  &  19  Yict.  c.  1 1 1, 
s.  3  (the  Bills  of  Lading  Act),  to  shew  that  the 
cargo  actually  received  by  him  differs  in  weight 
from  that  signed  in  the  bill  of  lading;  at  all 
events  where  the  weight  mentioned  in  the  bill 
of  lading  is  a  mere  matter  of  measurement. 
Blanchet  v.  PowelVs  Llantivit  Collieriet  Co.,  43 
L.  J.,  Ex.  50  ;  L.  R.  9  Ex.  74 ;  30  L.  T.  28  ;  22 
W.  R.  490  ;  2  Asp.  M.  C.  224. 

A  shipowner  is  not  estopped  by  the  signature 
of  the  bill  of  lading  by  the  master  from  shewing 
that  the  goods  or  some  of  them  were  never 
actually  put  on  board.  Brown  v.  Powell  Duffryn 
Steam  Coal  Co.,  44  L.  J.,  C.  P.  289  ;  L.  R.  10  C.  P. 
562  ;  32  L.  T.  621 ;  23  W.  R.  549  ;  2  Asp.  M.  C. 
578. 

Bills  of  lading  signed  by  the  master  are  primft 
facie  evidence  that  the  quantities  named  therein 
were  received  by  him ;  the  onus  of  rebutting 
this  presumption,  and  of  shewing  that  a  less 
quantity  than  that  specified  was  received,  lies  on 
the  shipowner.  JfLean  v.  Fleming,  L.  R.  2  H.  L. 
(Sc.)  128  ;  25  L.  T.  317  ;  1  Asp.  M.  C.  160. 

Treight  Payable  **  on  Intake  Xeoiure  of 
Quantity  Delivered."! — A  cargo  of  deals  and 
battens  consigned  to  tne  defendants  was  shipped 
on  board  the  plaintiff*s  vessel  under  a  charter- 
party  by  which  freight  was  to  be  paid  on  deals, 
battens,  &c.,  at  the  rate  of  SI.  5e.  per  St.  Peters- 
burg standard  hundred  of  1,980  superficial  feet 
and  on  deal  ends  at  the  rate  of  21.  Is.  Id.  per 
t  he  like  hundred,  eight  feet  and  under.  **  Freight 
payable  on  deals  and  sawn  lumber  on  the  intake 
measure  of  quantity  delivered."  A  bill  of  lading 
was  signed  for  a  specified  number  of  pieces, 
deals,  battens,  and  scantling,  making  freight 
payable  "as  per  charterparty."  The  various 
pieces  were,  in  the  ordinary  course  of  business, 
measured  by  the  shipper  at  the  port  of  shipment 
and  their  dimensions  entered  in  a  specification  ; 
the  figures  representing  such  dimensions  being, 
before  shipment,  chalked  on  each  piece  respec- 
tively. During  the  voyage  a  number  of  the 
pieces  were  lost.  The  remainder  was  delivered 
at  the  port  of  destination,  but  the  measurement 
figures  put  on  some  of  the  pieces  delivered  had 
become  obliterated.  The  dimensions  of  the 
pieces  lost  were  unknown  ;  but  there  was  some 
evidence  that  they  were  of  average  size  compared 
with  the  rest  of  the  cargo : — Held,  that  under 
the  charterparty,  freight  was  payable  on  the 
measurement  figures  as  ascertained  at  the  port 
of  shipment,  and  not  on  the  quantity  delivered 
measured  at  the  port  of  discharge,  according 
to  the  intake  mode  of  measurement ;  and  that, 
having  regard  to  the  particular  circumstances, 
the  amount  might  be  calculated  by  assuming  that 
the  pieces  lost  were  of  average  size  as  compared 
with  the  remainder,  and  making  a  proportionate 
reduction  from  the  sum  total  of  the  measure- 
ments in  the  specification.  Spa ight  v.  Famworth, 
49  L.  J.,  Q.  B.  346  ;  5  Q.  B.  D.  116  ;  42  L.  T.  296  ; 
28  W.  R.  508  ;  4  Asp.  M.  C.  251. 

Goods  were  shipped  from  Wilmington  in  the 
United  States  for  Liverpool  under  a  charterparty, 
which  provided  that  freight  was  to  be  paid  on 
the  "Wilmington  gross  intake  weight"  : — ^Held, 
that  the  freight  was  to  be  paid  according  to  the 
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method  of  weighing  adopted  at   Wilmington. 
Faltagsen  v,  Walford,  1  Cab.  &  E.  198. 

Dead  Freight]  —  Dead  freight  means  not 
freight,  but  an  unliquidated  compensation  for 
the  loss  of  freight  recoverable  in  the  absence 
and  place  of  freight.  Jil  ^Lea  n  v.  Flemi wj^  L.  R.  2 
H.  L.  (Sc.)  128  ;  25  L.  T.  317. 

The  shipowner  therefore  is  entitled  to  be  paid 
for  a  deficiency  of  cargo,  not  at  the  rate  assigned 
per  ton  in  the  charterparty  for  actual  cargo, 
but  a  reasonable  sum,  deductions  being  made  for 
charges  saved  to  the  shipowner  in  consequence 
of  the  deficiency.    JJ. 

Ho  Covenant  to  Supply  full  Cargo.]— If  the 

whole  ship  is  hired  and  the  burden  stated  in 
the  charterparty,  and  the  merchant  covenants 
to  pay  so  much  for  erery  ton  of  goods  loaded,  but 
does  not  covenant  to  supply  a  full  cargo,  freight 

rn  the  goods  ihipped  and  no  more  is  payable. 
\e*  {Lady)  v.  iSaM  India  Co.^  cited  Abbott 
on  Shipping,  13th  ed.  553. 

«*rall  and  Complete  Cargo ''—Failure  to 
load — Cargo  improperly  itowed.J — By  a  charter- 
party  made  between  the  plaintiff,  the  owner  of 
a  steamship,  and  the  defendants,  her  affreighteis, 
it  was  provided  that  the  ship  should  proceed  to 
a  specified  port,  and  there  load  from  the  factor 
of  the  a&eighters  a  "  full  and  complete  cargo  of 
sugar  in  hogsheads  and  (or)  bags,  or  other  lawful 
merchandise,"  and  being  loaded  should  therewith 
proceed  to  another  port  and  deliver  the  same 
at  such  place  as  the  consignees  might  direct  on 
being  paid  freight  at  the  rates  therein  mentioned. 
The  cargo  of  sagar  with  which  the  ship  was 
loaded  was  not,  the  plaintiff  said,  a  *'  full  and 
complete  "  one,  inasmuch  as  the  parts  of  the  ship 
known  as  the  "  laaerette  "  and  the  "  aUey-ways,'' 
were  not  filled  with  bags  of  sugar  as  they  ought 
to  have  been.  The  defence  was,  that  the  master 
of  the  ship  did  not  stow  the  cargo  properly  : 
that  the  defendants  tendered  more  hogsheads  of 
sugar  (which  were  too  large  to  go  into  the  alley- 
ways)  ;  and  that,  if  the  bags  had  been  put  there, 
there  would  have  been  space  for  more  hogsheads 
in  the  hold : — Held,  that  the  defendants  were 
not  bound  to  send  the  cargo  in  any  particular 
form ;  and  that,  as  they  sent  part  of  it  in  bags 
and  hogsheads,  and  the  master  chose  to  assume 
that  the  remainder  would  be  in  bags,  and  to 
leave  stowage  which  was  only  suitable  for  bags, 
and  not  for  hogsheads,  which  the  defendants  had 
an  equal  right  to  send,  they  could  not  be  made 
liable  for  dead  freight.  Furness  v.  Tennant^  66 
L.  T.  636  ;  7  Asp.  M.  C.  179— C.  A. 

Befnaal  of  Xaater  to  lign  Bills  of  Lading 

at  lower  Freight.] —Where  the  charterer  of  a 
ship  to  Jamaica  and  back  covenanted  to  load 
her  there  with  a  complete  cargo  of  sugar  and  to 
pay  freight  at  the  rate  of  10«.  ^.  per  cwt.,  and 
his  agent  in  Jamaica  tendered  a  complete  cargo 
to  the  captain,  bat  insisted  on  his  signing  bills 
of  lading  for  it  at  10*.  per  cwt.,  which  the 
captain  refused  to  do  : — Held,  that  the  charterer 
was  liable  for  dead  freight.  Hyde  v.  Willh^  3 
Camp.  202.  And  see  Oray  v.  Carr,  infra,  coL  429. 

Vaeant  Spaoe— Cargo  patting  Ship  down 

to  her  Marki  without  filling  her.]  — Ships 
chartered  by  the  plaintiffs  in  their  trade  loaded 
nickel  ore  in  New  Caledonia  and  proceeded  to 
Kew  Zealand  ports  to  fill  up,  under  sub-charters. 


unoccupied  spaoe  with  oai^go  of  a  dry  and  perish- 
able kind.  It  was  contemplated  that  in  the 
ordinary  course  of  business  this  cargo  would  be 
wool.  Under  a  sub-charter  with  the  defendanta 
the  8.S.  "Strathord"  proceeded  from  New 
Caledonia  to  New  Zealand  to  take  in  cargo  for 
London.  The  plaintiffs  guaranteed  some  5,000 
tons  space  at  a  freight  of  30^.  per  ton  of  forty 
cubic  feet.  The  defendants  failed  to  secure  an 
entire  cargo  of  wool  in  New  Zealand,  and  loaded 
grain  instead,  which  brought  the  ship  down  to 
her  mark,  leaving  an  unoccupied  space  in  her  of 
901  tons.  The  defendants  denied  their  liability 
to  pay  freight  for  this  space : — Held,  that  a  wool 
cargo  had  been  contemplated  which  would  have 
fill^  the  ship  without  putting  her  down  to  her 
marks  ;  that  it  had  not  been  contemplated  that 
she  should  come  hopie  partly  empty ;  and  that 
the  defendants  were  liable  to  pay  freight  for 
the  901  tons  unoccupied  space.  Putter  v.  Xew 
Zealand  Shipping  Co.,  64  L.  J.,  Q.  B.  689. 


Goods  not  Bpeoified— Vacant  Bpaoe.] — 


A  ship  was  chartered  to  bring  home  a  full  cargo 
of  produce, and  to  deliver  the sameonbeiqg paid 
freight  '*at  and  after  the  rate  of  5«.  6(2.  per 
barrel  of  fiour,  meal  and  naval  stores,  and  11«. 
per  quarter  of  480  lbs.  for  Indian  com  or  other 
grain."  The  cargo  was  not  to  consist  of  less 
than  3,000  barrels  of  flour,  meal  or  naval  stores. 
The  ship  returned  with  a  short  cargo,  consisting 
of  only  three  barrels  of  fiour,  and  the  rest  oats, 
tobacco,  bran  and  staves.  Indian  corn  or  wheat 
weighs  480  lbs.  and  oats  only  272  lbs.  per  quarter, 
and  the  latter  were  not  a  usual  import  from  the 
port  of  lading: — Held,  first,  that  the  charter- 
party  was  intended  to  regulate  the  amount  of 
freight  to  be  paid  on  all  produce  that  might  be 
shipped ;  and  that  for  produce  not  specified,  and 
for  vacant  space,  freight  was  to  be  calculated  at 
a  rate  to  be  deduced  from  the  two  rates  men- 
tioned. Warren  v.  Peahody^  8  C.  B.  800  ;  1» 
L.  J.,  C.  P.'43  ;  14  Jur.  150. 


*«  Other  erain.*' ]— Hekl,  secondly,  that 


the  words  "other  ifnain"  meant  such  grain  as. 
would  weigh  about  480  lbs.  per  quarter,  and 
therefore  did  not  include  oats,  which  were  to  be 
treated  as  produce  not  specified,  and  freight  to^ 
be  paid  for  them  accordingly.    Ih, 

Hire  of  Ship  lo  long  at  Xffloient — Break- 
down— General  Average.] — By  charterparty  the 
charterer  ^j^reed  to  pay  hire  for  a  steamship  at 
a  certain  rate  per  month,  the  owners  providing 
master,  crew  and  stores ; — ^'in  the  event  of  loss 
of  time  from  deficiency  of  men  or  stores,  break- 
down of  machinery,  want  of  repairs,  or  damage^ 
whereby  the  working  of  the  vessel  is  stopped  for 
more  than  forty-eight  consecutive  working  hours,, 
the  payment  of  hire  shall  cease  until  she  be  again 
in  an  efiicient  state  to  resume  her  service.**  On 
September  30th.  on  a  voyage  from  Africa  to- 
Harburg,  one  of  the  engines  broke  down,  and 
the  ship  put  into  Las  Palmas,  where  she  was 
pronounced  unfit  to  continue  her  voyage.  The 
owners  and  charterers  agreed  to  send  a  tug  to 
bring  her  to  Harburg,  the  cost  to  be  general 
average.  The  ship  arrived  at  Harburg  with  the 
assistance  of  the  tug  and  using  her  own  low- 
pressure  engine.  The  charterer  paid  867/.  as 
his  share  of  general  average.  In  an  action  by 
the  shipowner  against  the  charterer  for  hire  of 
the  ship  from  her  leaving  Las  Palmas  till  she 
was  dischaiged : — Held,  that  no  hire  was  payable- 
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from  the  date  of  the  accid^t  to  the  date  of  the  | 
oommenoement  of  her  discharge ;  but  that  hire  | 
was  payable  daring  the  discharge  of  her  cargo. 
Hogarth Y, Miller, ^0  L.  J.,  P.O.  1 ;  [18911  App. 
Cas.  48  ;  64  L.  T.  205  :  7  Asp.  M.  C.  1— H.  L.  (Sc.) 
In  court  below,  16  Ct.  of  Sess.  Cas.  (4th  ser.) 
699. 

Whether  Payable  for  Whole  Daj.J-^A  charter- 
party  providecl  that  the  hire  of  a  vessel  should 
cominence  at  noon  of  a  certain  day,  and  freight 
was  payable  at  so  much  per  calendar  mouth ; 
and  **  at  and  after  the  same  rates  for  any  part 
of  the  month "  until  her  delivery  to  owners. 
On  the  day  the  hiring  terminated  she  was 
delivered  to  her  owners  at  5.30  p.m. : — Held, 
that  the  charterers  were  liable  for  freight  for  the 
whole  day,  commencing  at  noon  of  the  day  of 
her  delivery.   Angler  v.  Stewart,  1  Cab.  &  E.  867. 

Sut  India  Cempaaj's  Ship — Panage  Xonej— 
Implied  Promiie  to  pay  &Ktva.] — There  is  no 
implied  promise  by  an  officer  in  the  East  India 
Company's  service  to  pay  the  captain  more  than 
the  regulation  (iassage  money,  though  it  is  usual 
to  do  so.    Adderley  v.  Coohson,  2  Camp.  15. 

Ho  Freight  ipooifled — Chanoery  Juriidietioii.] 
— Bill  in  chancery  for  relief  where  no  freight 
was  mentioned  in  the  charterparty,  but  freight 
on  silks  at  5/.  per  ton  was  intended,  whereas  Iwx- 
wood  at  40ff.  per  ton  was  carried.  Application 
refused  ;  plaintiff  must  sae  at  law.  Fotft  v. 
Salway,  Ca.  in  Ch.,  pt.  2,  142. 

Dednetiom  from  Freight— llooeipt  of  Freight 
payable  under  Contraot  of  Bonbtfnl  Validity.]— 
Semble,  if  the  owner  receives  freight  payable 
under  a  charterparty  entered  into  by  the  master^ 
containing  a  provision  as  to  payment  to  the 
master  of  advances  of  doubtful  validity,  he  can- 
not object  to  such  provisions  as  being  invalid. 
Gibbs  V.  Charleton,  26  L.  J.,  Ex.  321. 

Freight  Payable  "Snbjetot  to  Insoranoe."]— 
The  stipulation  in  a  charterparty  that  freight 
shall  be  paid  "subject  to  insurance,"  means 
'freight  is  to  be  paid  subject  to  deductions  for 
premiums,  and  not  that  insurance  by  the  owner 
is  a  condition  precedent  to  his  recovery  of  the 
freight.  Jacluon  v.  Itaacton,  3  H.  &  N.  405  ; 
27  L.  J.,  Ex.  392. 

Disbursements  charged  against  the  freight  of 
a  vessel,  but  not  expressed  in  the  charterparty, 
are  mere  loans  and  cannot  properly  be  deducted. 
TantUT  V.  Phillips,  42  L.  J.,  Ch.  125  ;  27  L.  T. 
480  ;  21  W.  R.  68  J  1  Asp.  M.  C.  448. 

Foreign  BUI  of  Lading— Cargo  Sold— Short 
Belivery.J — The  owners  of  a  Danish  ship  sued 
the  indorsees  of  a  bill  of  ^lading  for  freight  on 
cargo  delivered  to  them  in  Scotland.  The  defen- 
dants had  bought  the  cargo  at  a  price  to  depend 
on  the  amount  delivered.  The  cargo  delivered 
was  short  of  that  specified  in  the  bill  of  lading, 
and  the  defendants  claimed  to  retain  the  value 
of  the  short  cai'go  from  freight,  alleging  that  by 
Danish  law  the  bill  of  lading  is  conclusive  as  to 
the  amount  of  cargo  put  on  boanl : — Held,  that 
the  defendants  were  liable  for  the  full  freight  on 
cargo  delivered.  Immanvel  (^Owjiers)  v.  JDen- 
hidm,  15  Ct.  of  Sess.  Cas.  (4th  ser.)  152. 

Bate  Inoroafod  by  Subsequent  Agreement.]— 
{Subsequent  agreement  with  A.  by  a  factor  of  a 


merchant  for  freight  at  62.  10^.  per  ton  gooa 
though  A.  took  no  notice  he  had  made  a  former 
agreement  with  the  merchant  at  3/.  10«.  per  ton, 
that  agreement  having  been  obstructed  by  an 
embargo.    Draddy  v.  Beacon,  2  Vem.  242. 

Charterparty  and  BUI  of  Lading  Freight 
Differing.]  —  See  Zicilchenbart  v.  Httiderstrn^ 
supra,  coL  390. 

Bamagef  f6r  Lou  of  Freight.] — See  Hick  v« 
Ttceedie,  infra,  coL  264. 

Cargo  heated  —  Inroioe  Quantity  or  Half 
Freight.]— See  Tnlly  v.  Terry,  ante,  col.  324. 


BiU  of  Lading  Weight— Custom  to  Weigh.]— 
See  CouUhurst  v.  Sweti,  ante,  col.  324. 

f.   Orer-payment,  Baoovery  of^ 

In  what  Catet.] — If  the  consignee  to  get  his 
goods  delivered  to  hin^  pays  more  than  the  net 
weight  amounts  to  he  may  recover  back  the 
surplus.  Oej'aldes  v.  Do-niwn,  Holt,  346 ;  17 
B.  R.  645. 

When  the  charterers  of  a  ship  stipulate  that 
they  shall  be  entitled  to  insure  their  advances 
"against  freight"  at  the  owner's  expense,  and 
they  fail  to  insure,  they  have,  in  the  event  of  the 
ship  perishing,  no  claim  against  the  owners  for 
repayment.  Watson  v.  Shankland,  L.  R.  2  H.  Xj. 
(Sc.)  304  ;  29  L.  T.  349. 

Advanee  Freight.}— See  Gibbs  v.  Charlet^^n^ 
ante,  col.  411. 

Freight  paid  in  Advanoe — ^Voyage  in  Stages-^ 
Fart  performed.] — The  plaintiffs  shipped  goods 
at  Liverpool  on  the  defendants'  ship  to  be  carried 
vi3k  Colon  to  San  Francisco  by  arrangement 
between  the  West  India  and  Pacific  Steam- 
ship Co.  and  the  Panama  Railway  Co.,  and 
the  Pacific  Mail  Steamship  Co.,  freight  and 
primage  to  be  considered  as  earned,  ship  lost  or 
not  lost ;  the  freight  payable  in  Liverpool.  The 
whole  freight  was  paid  to  the  defendants'  agent 
at  Liverpool,  and  the  bill  of  lading  was  signed 
by  him  *'  for  the  service  from  London  to  Colon," 
and  by  the  agent  of  the  other  two  companies 
"  for  the  service  from  Colon  to  San  Francisco." 
The  ship  sailed  and  was  lost  before  arriving  at 
Colon.  The  defendants  paid  over  to  the  other 
two  companies  their  proportion  of  the  freight. 
The  plaintiffs  sued  the  defendants  for  the  money 
so  paid  over  to  the  other  two  companies  : — Held, 
that  the  bill  of  lading  formed  one  contract  for 
the  carriage  of  the  goods  from  Liverpool  to  San 
Francisco,  and  that  since  the  consideration  for 
which  the  freight  was  paid  had  not  wholly 
failed,  the  plaintiffs  could  not  recover.  Grt-eves 
V.  West  India  and  Pacific  Steamship  Co,^  22 
L.  T.  615. 


ST.  Tender. 

What  is.] — The  custom  of  the  Caen  stone 
ti-adc  being  to  pay  freight  half  in  cash  and  half 
by  a  bill  at  two  months,  the  agent  of  the  owners 
of  Caen  stone,  which  was  brought  by  a  vessel  to 
an  English  i)ort,  verbally  offered  the  captain  of 
a  vessel  which  brought  it  half  the  amount  of  the 
freight  in  cash  ;  and  also  offered  to  give  the 
captain  per  procuration,  the  acceptance  of  the 
priucipal  for  the  other  half,  if  the  captain  would 
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draw  a  bill.  This  the  captain  refused  : — Held,  a 
sufficient  tender  of  the  freight,  as  it  was  the 
duty  of  the  captain  to  draw  the  bill.  Luard  v. 
Butcher,  2  Car.  &  E.  29. 

Waiyer  of.] — In  an  action  for  non-delivery  of 
a  cargo,  it  was  proved  that  a  larger  sum  was 
demanded  for  freight  by  the  master  than  was 
due,  and  that  the  demand  was  so  made  as  to 
amount  to  an  announcement  by  the  master  that 
it  was  useless  to  tender  a  smaller  sum,  as  it  would 
be  refused  : — Held,  that  these  facts  amounted  to 
a  dispensation  of  a  tender.  The  Karway, 
Br.  &  Lush.  404  ;  3  Moore,  P.  C.  (N.s.)  245,  nom. 
Nitrxoay  QOtcners)  v.  Ashbur7ier,  11  Jur.  (N.S.) 
892  ;  13  L.  T.  50  ;  13  W.  R.  1085— P.  C. 

h.  Payment  Guaranteed. 

The  defendants  guaranteed  to  the  plaintiffs 
vessel  a  sum  of  900T.  gross  freight,  on  the  under- 
standing that  the  vessel  should  be  placed  at  once 
on  the  most  profitable  charter  or  trade  procur- 
able, and  that  the  vessel  would  carry  300  tons  of 
whatever  cargo  it  might  take  on  board,  or  should 
it  not  take  300  tons  that  a  proportionate  reduc- 
tion of  the  guarantee  should  be  made  for  any 
proper  quantity  of  cargo  it  might  take.  The 
plaintiff  was  not  able  to  procure  a  gross  freight 
of  900/. : — Held,  that  the  breach  accnied  at  the 
place  of  loading,  and  that  the  plaintiff  was 
entitled  to  recover  on  the  guarantee,  though  the 
vessel  was  lost  on  the  voyage.  Carr  v.  Wal- 
laohwn  Petroleum  Co.,  36  L.  J.,  C.  P.  236  ;  L.  R. 
2  C.  P.  468 ;  16  L.  T.  460  ;  15  W.  R.  874— 
Ex.  Ch. 

1.  Fleadlnffs. 

A  declaration  stated  that  "  the  defendants  are 
indebted  to  the  plaintiff  for  freight,  for  the  con- 
veyance by  the  plaintiff  for  the  defendants,  at 
their  request  of  goods  in  a  ship  " : — Held,  that 
the  declaration  was  bad  for  omitting  the  words 
"  for  money  payable  by  the  defendant  to  the 
plaintiff,"  and  for  not  shewing  any  debt  due  in 
praesenti.  Place  v.  Potts,  8  Ex.  705  ;  22  L.  J., 
Ex.  269  ;  1  W.  R.  337. 

So  where  a  declaration  since  15  &  16  Vict, 
c.  76,  stated  that  *'  the  plaintiff  sues  the  defen- 
dant for  freight,  for  the  conveyance  by  the 
plaintiff  for  the  defendant  at  his  request  of 
goods  in  ships": — Held,  bad  on  demurrer,  for 
not  shewing  a  debt  in  pneseuti,  but  that  the 
defect  was  cured  by  pleading  over.  Wilkinson 
V.  Sliarland,  10  Ex.  724 ;  3  C.  L.  R.  619 ;  24 
L.  J.,  Ex.  116  ;  1  Jur.  (N.8.)  144  ;  3  W.  R.  207. 

Or  might  be  amended  after  error  brought  on 
payment  of  costs.  S.  C,  3  C.  L.  R.  619  ;  11  Ex. 
33  ;  1  Jur.  (N.s.)  405  ;  3  W.  R.  418. 

Where  a  ship  was  let  to  freight  by  a  charter- 
party,  a  clause  in  the  deed  that  "  it  was  cove- 
nantei  and  agreed  by  and  between  the  parties, 
that  forty  days  should  be  allowed  for  unloading 
and  loading  again"  : — Held,  to  raise  an  implied 
covenant  on  the  part  of  the  freighter  not  to 
detain  the  ship  for  loading  and  unlc^ding  beyond 
the  forty  days ;  and  if  he  detains  her  for  any 
longer  time  the  owner's  remedy  is  covenant  and 
not  assumpsit,  as  upon  an  implied  new  contract. 
Bandall  v.  Lynch,  12  East,  179 ;  11  R.  R.  340. 

Defence  to  action  for  freight  that  the  ship  did 
not,  according  to  charterparty,  sail  with  the 
next  wind  : — Held,  the  traverse  bad,  because  the 
voyage  and  not  sailing  with  next  wind  is  the 


'substance  of  the  contract.  Constable  v.  Clow» 
bury,  Noy,  75 ;  nom.  Omutable  v*  Clovery^ 
Latch.  12. 

Admiftioiii  on  Pleadingi  —  Counter-olaSm — 
ICotion  for  Judgmont— Ord.  XI.  r.  11.] — ^Where 
the  plaintiff's  claim  for  freight  is  admitted,  bat^ 
the  defendants  set  up  a  counter-claim  for  a  larger 
amount,  the  plaintiff  is  not  entitled  to  a  judg- 
ment on  the  claim  under  Ord.  XI.  r.  11,  as  upon 
an  admission  in  the  pleadings.  Mersey  Steam- 
ship Co,  V.  ShuttlewoHh,  52  L.  J.,  Q.  B.  522  ;  11 
Q.  B.  D.  531  ;  48  L.  T.  625  ;  32  W*  R.  245  ; 
5  Asp.  M.  C.  48. 

Ship  not  ready  to  Sail— Condition  preoadent — 
Pleading.] — See  Shower  v.  Cudmore,  Sir  Th. 
Jones,  216,  supra,  col.  270 ;  OhUen  v.  Dmmmond^ 
supra,  col.  270. 

Payment — ^Assignment  in  Equity.] — In  an 
action  for  freight  the  defendant  pleaded  set-off  \ 
replication  upon  equitable  grounds  that  while  the 
freight  was  being  earned  the  plaintiff  assigned 
it  for  value  to  A.,  of  which  the  defendant  had 
notice  before  the  debt  became  due  and  before 
action  brought,  and  that  the  plaintiff  was  suing 
as  trustee  for  A. : — Held,  no  answer  to  the  plea. 
Wilsm  V.  Gabriel,  4  B.  &  S.  243  ;  8  L.  T.  502  ; 
11  W.  R.  803. 


4.  LlEir  Olf  Cabck). 
a.  Creation  ofl 

By  Contraet.] — ^Where  parties,  instead  of  trust- 
ing to  the  general  rule  of  law  with  respect  to 
freight,  make  a  special  contract  for  a  payment 
which  is  not  freight,  it  must  depend  upon  the 
terms  of  that  contract  whether  alien  does  or  does 
not  exist.  When  the  contract  made  g^ves  no  lien, 
a  court  of  law  will  not  supply  one  by  implication. 
Kirchner  v.  Vrnus,  12  Moore,  P.  C.  361 ;  5  Jur. 
(N.s.)  395  ;  7  W.  R.  455. 

D.  A:  Co.,  of  Liverpool,  shipped  goods  for 
Sydney.  The  bill  of  lading  stated  the  goods  to 
be  to  the  shipper*s  order  or  assigns,  "  he  or  they 
paying  freight  for  the  goods  here  as  per  margin." 
In  the  margin  it  was  stipulated  as  foUov^'S : 
"  Freight  payable  in  Liverpool  to  M.,  one  month 
after  sailing,  vessel  lost  or  not  lost."  The  bill 
of  lading  passed  into  the  hands  of  K.  &  Co.,  as 
indorsees  for  value.  On  the  ship's  arrival  at 
Sydney,  the  port  of  delivery,  the  master  was 
advised  by  the  shipowner  that  the  sum  agreed  to 
be  paid  as  freight  at  Liverpool  had  not  been 
paid ;  and  he  refused  to  deliver  the  goods  to  K. 
k  Co.,  the  assignees  of  the  bill  of  lading,  unless 
freight  was  paid,  claiming  a  lien  on  the  goods 
for  the  unpaid  freight : — Held,  first,  that  the 
amount  agreed  to  be  paid  by  the  shippers  at  the 
port  of  shipment,  one  motith  after  sailing  of  the 
ship,  did  not  acquire  the  legal  incidents  of 
freight,  though  described  under  that  name  in 
the  bill  of  lading,  it  being  merely  money  to  be 
paid  for  taking  goods  on  board  and  undertaking 
to  carry,  and  not  for  carrying  the  goods  ;  and 
that  there  was  no  right  of  lien  on  the  goods  by 
the  shipowner  in  respect  of  such  sum  of  money 
being  unpaid.    1  b. 

No  consideration  of  inconvenience  can  prt* 
vent  a  right  of  lien  where  a  charterparty  has 
expressly  created  that  right.  McLean  v.  Fleming, 
L.  R.  2  H.  L.<Sc.)  128  ;  25  L.  T.  317  ;  1  Asp.  M.  C. 
160. 
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]>Md  Fnight.] — By  a  charterparty  it  was 
agreed  between  a  shipowner  and  a  merchant 
that  his  ship  should. proceed  to  Sulina,  .  .  .  and 
there  load  as  customary  from  the  factors  of 
the  .  «  .freighter  a  full  and  complete  cargo  of 
staTes,  &c.,  "which  the  .  .  .  merchant  bound 
himself  to  ship,  .  .  .  and  .  .  .  therewith  proceed 
to  London,  and  deliver  the  same  on  being  paid 
freight  at  specified  rates.  .  .  .  The  freight  to  be 
paid  in  cash  on  .  .  .  right  delivery  of  cargo.  .  .  . 
Fifty  running  days  ...  to  be  allowed  for  load- 
ing .  .  .  and  ten  days  on  demarrage,  over 
and  above  the  laying  days  ...  at  8/.  per  day. 
.  .  .  The  owners  to  have  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  demurrage, 
and  average  ;  and  the  charterer's  responsibilities 
to  cease  on  shipment  of  the  cargo,  provided  it 
be  of  sufiicient  value  to  cover  the  U'eight  and 
charges  on  arrival  at  port  of  discharge.  .  .  .** 
The  ship  proceeded  to  Sulina  and,  after  a  delay 
of  eighteen  days  beyond  the  ten  demurrage 
days,  loaded  a  short  cargo.  A  printed  bill  of 
lading  was  then  signed  by  the  captain  for  283,682 
staves,  to  be  delivered  "at  the  port  of  discharge, 
as  per  charterparty,  unto  order  or  .  .  «  assigns, 
he  or  they  paying  freight  and  all  other  conditions 
(these  words  being  inserted  in  writing)  or  demur- 
rage (if  any  should  be  incurred)  for  the  said  goods 
as  per  charterparty."  Upon  the  arrival  of  the 
ship  in  London  the  shipowner  claimed  from  the 
consignees  of  the  bill  of  lading  a  lien  on  the  goods 
mentioned  in  the  bill  of  lading  for  cargo  short 
shipped  (claimed  as  dead  freight),  for  demurrage 
proper,  in  respect  of  the  ship  being  detained  ten 
days  at  the  port  of  loading,  and  for  damages  in 
the  nature  of  demurrage  for  a  detention  beyond 
the  demurrage  days.  The  consignees  had  no 
notice,  until  the  arrival  of  the  ship  in  London,  of 
this  clium,  but  they  had  received  a  copy  of  the 
charterparty  with  the  bill  of  lading  :— Held,  that 
the  shipowner  had  no  lien  for  "  d<»d  freight/'  as 
the  claim  w^as  not  "dead  freight,"  within  the 
meaning  of  the  charterparty  and  bill  of  lading. 
Gray  v.  Carr,  40  L.  J.,  Q.  B.  257  ;  L.  R.  6  Q.  B. 
622  ;  25  L.  T.  215  ;  19  W.  R.  1173— Ex.  Ch. 

Where  the  freighter  of  a  ship  covenanted, 
that,  if  she  should  not  be  fully  laden,  he  woald 
not  only  pay  for  the  goods  on  board,  but  also 
for  so  much  in  addition  as  the  ship  would  have 
carried,  for  which  he  had  before  stipulated  to 
pay  freight  according  to  different  rates  for  three 
aescriptions  of  goods : — Held,  that  the  shipowner 
bad  no  lien  upon  the  goods  actually  on  board  for 
the  amount  of  dead  freight ;  in  other  words, 
for  the  compensation  in  damages  which  he  was 
entitled  to  for  the  freighter's  breach  of  contract 
in  not  putting  a  full  loading  on  board,  which 
damages  were  unliquidated  ;  there  being  no  lien 
in  such  a  case,  either  by  usage  of  trade  or  the 
express  contract  of  the  parties.  Phillipg  v.  Rodie, 
15  Kast,  547  ;  13  R.  R.  528. 

Waiver  of  Lien— Retaking  Poeaession.] — If 

the  shipowner  waives  his  right  to  lien  as  to  part 
of  the  cargo  which  is  landed,  he  cannot  afterwards 
reclaim  possession  of  it  to  enforce  his  lien.  Ham" 
mond  V.  JtCrie,  3  C.  L.  R.  1198. 

Unpaid  Vendor— Amount.]  — The  plaintiff, 
being  the  owner  of  a  ship  called  the  "  K.,"  loaded 
her  with  wheat  at  P. ;  as  the  cargo  was  taken 
on  tlie  ship's  account,  freight  at  the  nominal 
rate  of  1#.  per  ton  was  inserted  in  the  bill  of 
lading,  which  contained  the  usual  exceptions  of 
perils  of  the  seas.    He  sold  the  cargo  whilst 


afloat  to  H.  upon  the  terms  that  "freight" 
should  be  paid  at  the  rate  of  60«.  per  ton.  H. 
sold  his  interest  in  the  cargo,  and  it  ultimately, 
vested  in  the  defendant,  who  bought  the  ciii^go 
on  the  same  terms  on  which  it  had  been  sold  tc^ 
H.  The  "  K."  on  her  arrival  was  ordered  to  Y., 
where  she  commenced  to  discharge  her  cargo; 
the  defendant  received  it  and  paid  large  sums 
on  account.  The  quantity  delivered  was  less  than 
that  mentioned  in  the  bill  of  lading  by  about 
seventy  quarters.  The  plaintiff  claimed  "  freight " 
at  the  rate  of  60«.  per  ton  upon  all  the  cai^ 
delivered ;  the  defencUuit  claimed  to  deduct  193/. 
on  account  of  short  delivery.  At  the  trial  the 
juiy  were  of  opinion  that  the  short  delivery  arose 
from  the  excepted  perils,  and  found  for  the  plain- 
tiff for  the  total  sum  claimed  by  him : — Held^ 
that  although  the  plaintiff  might  not  have  a  lien- 
as  shipowner,  the  cargo  being  taken  on  ship's 
account,  nevertheless  he  had  a  lien  as  unpaid 
vendor ;  that  from  the  defendant's  conduct  a  con- 
tract by  him  might  be  implied  to  pay  freight  at 
the  rate  of  60«.  per  ton  upon  all  cargo  delivered, 
and  that  the  finding  of  the  jury  for  the  plaintiff 
was  right.  Swann  v.  Barber,  49  L.  J.,  Ex.  253 ; 
5  Ex.  D.  130 ;  42  L.  T.  490  ;  28  W.  R.  563  ;  4 
Asp.  M.  C.  264— C.A. 

Hon-performanee  of  Voyage.] — It  was  provided- 
by  a  charterparty  that  250/.,  part  of  the  freight, 
should  be  advanced  in  cash  on  signing  bills  o£ 
lading  and  clearing  at  the  custom-house,  and 
that  for  the  security  and  payment  of  all  freight^, 
dead  freight,  demurrage  and  other  charges,  the 
master  or  owners  should  have  an  absolute  lien 
and  charge  on  the  cargo.  The  ship  was  loaded 
and  cleared  at  the  custom-house,  but  the  250/. 
was  not  paid,  and  consequently  the  captain  did 
not  sign  biUs  of  lading,  and  the  ship  never  started 
on  her  voyage.  The  charterer  having  become 
insolvent,  his  trustee  in  liquidation  gave  notice  to 
the  owner  that  he  disclaimed  all  interest  under 
the  charterparty.  The  owner  claimed  a  lien  on 
the  cargo  for  the  250/.  as  freight  ; — Held,  the 
ship  never  having  earned  or  commenced  to  earn 
freight,  no  lien  arose.  Nyholtn,  Ex  parte,  ChUdy 
In.  re,  43  L.  J.,  Bk.  21  ;  29  L.  T.  634 ;  22  W.  R. 
174  ;  2  Asp.  M.  C.  165. 

Lioorporation  of  Conditions  of  Charterparty.] 
— A  charterparty  contained  a  stipulation  in  the 
usual  form  for  payment  of  freight  at  the  rate  of  • 
1/.  \\9.  'id.  per  ton;  it  also  contained  a  clause 
that  the  shipowner  should  have  an  "absolute 
lien  on  the  cargo  for  freight,  dead  freight,  demur- 
rage, lighterage  at  port  of  discharge  and  average ;  '* 
and  a  further  clause  that  the  captain  was  to  sign 
bills  of  lading  at  any  rate  of  freight ;  "  but  should 
the  total  freight  as  per  bills  of  lading  be  under 
the  amount  estimated  to  be  earned  by  this  charter, 
the  captain  to  demand  payment  of  any  difference 
in  advance."  Certain  goods  were  put  on  board 
the  chartered  ship,  and  were  made  deliverable  to 
the  plaintifb  (who  were  not  the  charterers)  by  a 
bill  of  lading,  whereby  freight  was  made  payable 
at  22t,  6d.  per  ton  ;  the  bill  of  lading  contained 
also  a  clause,  whereby  it  was  provided  that  extra 
expenses  should  be  borne  by  the  receivers  and 
"  other  conditions  as  per  charterparty."  Upon 
the  arrival  of  the  ship  at  the  port  of  discharge, 
the  defendant,  who  was  the  shipowner,  claimed 
and  compelled  payment  of  freight  at  the  rate 
mentioned  in  the  charterparty.  The  plaintiife 
having  sued  to  recover  back  the  difference 
between  the  freight  as  specified  in  the  charter-. 
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party  and  the  freight  q»  specified  in  the  bill  of 
lading : — Held,  that  the  bill  of  lading  did  not 
Incorporate  the  stipulation  in  the  chartcr])arty  as 
to  the  payment  of  freight,  that  no  right  of  lien 
existed  for  the  freight  mentioned  in  the  charter- 
party,  and  that  the  plaintiffs  were  entitled  to 
delivery  of  the  goods  upon  payment  of  the  freight 
specifieid  in  the  bill  of  lading.  Gardner  ▼.  Trech- 
muNH,  54  L.  J.,  Q.  B.  515  ;  15  Q.  B.  D.  154  ;  53 
L.  T.  518  ;  5  Asp.  M.  C.  668— C.  A- 

Collition— Kd-shipment.J— The  "K.,"  which 
was  on  a  voyage  under  charter  from  Cardiff  to 
Bombay  with  coals,  was  run  into  by  the  "B.," 
shortly  after  leaving  Tenarth  Docks.  The  "  K.." 
which  was  considerably  damaged,  returned  to 
Cardiff,  where  her  cargo  was  taken  out  of  her  in 
order  that  she  might  be  repaired.  The  owners  o^ 
the  cargo  proposed  that  the  coals,  which  were  also 
damaged,  should  be  sold  and  a  fresh  cargo  shipped. 
The  shipowner,  however,  refused  to  ship  a  fresh 
cargo  except  ^*on  fresh  terms  as  to  freight,  &c.,'' 
and  the  charterer,  without  inquiring  what  the  fresh 
terms  would  be,  reshipped  the  damaged  cargo, 
which  was  carried  to  Bombay  : — Held,  that  the 
8hiix)wner,  having  a  lien  on  the  cargo  for  freight, 
was  entitled  to  insist  on  the  original  cargo  being 
reshipped  if  it  was  capable  of  being  carried  to  its 
destination,  and  that  the  cargo-owner  was  not  en- 
titled to  insist  on  its  delivery  without  payment  of 
freight.  T fie  Blenheim M^-^-^^dm.bl;  10  P.  D. 
167 ;  53  L.  T.  916  ;  34  W.  R.  154  ;  5  Asp.  M.  C. 
522. 

Againit  Shipper  without  Hotiee  of  Charter- 
party.] — ^A  firm  of  brokers,  having  chartei-ed  a 
ship,  advertised  her  as  about  to  sail,  and  invited 
shippers  to  send  their  goods  by  her.  Under  the 
charterparty,  the  captain  was  to  have  an  absolute 
lien  on  the  cargo  for  freight,  dead  freight,  and 
demurrage.  The  plaintiff,  who  had  no  notice  of 
the  chaiterparty,  dealing  with  the  charterers  only, 
sent  some  tea  on  boanl,  to  be  carried  at  a  rate  of 
freight  agreed  upon  between  himself  and  the 
charterers.  Afterwards,  the  charterers  were 
unable  to  fill  the  ship,  and  so  to  carry  out  their 
contract  with  the  owner,  and  the  ship  accord- 
ingly did  not  sail.  No  bills  of  ladingfor  the  tea. 
had  been  signeil,  and  the  captain  refused  to  sign 
them  unless  they  were  expressly  made  subject  to 
the  charterparty.  The  shipowner  claimed  a  lien 
on  the  tea  for  the  expenses  incurred  by  him 
through  his  dealings  with  the  charterers  : — Held, 
that  he  had  no  such  lien,  the  plaintiff  having  had 
no  notice  of  the  charterparty,  and  there  being 
nothing  to  put  him  on  inquiry  ;  and  the  tea  was 
onlered  to  be  given  up  to  the  plaintiff,  the  intended 
carriage  thereof  having  failed.  Peck  v.  Larsen^ 
40  L.  J.,  Ch.  763 ;  L.  R.  12  Eq.  378 ;  25  L.  T. 
680  ;  19  W.  R.  1045  ;  1  Asp.  M.  C.  163. 

Freight  expressed  by  Bill  of  Lading  to  be 
Paid.] — Plaintiff,  a  shipowner,  by  charterparty, 
agreed  with  G.  to  take  a  cargo  to  Calcutta,  and 
deliver  a  return  cargo  in  London,  for  a  freight  of 
14/.  per  ton  of  the  ship's  tonnage ;  the  last  pay- 
ment to  be  made  by  bills  at  four  months  on 
anival  of  the  ship  in  the  Thames.  G.,  by  his 
agent,  ))ut  goods  on  board  in  Calcutta,  and  con- 
signed them  to  the  defendant,  who  knew  of  the 
charterparty.  The  ca[)tain  signed  a  bill  of  lading 
acconling  to  which  freight  on  these  goods  was 
expressed  to  have  been  paid  by  bills  on  London  : 
•*-Held,  that  notwithstanding  the  bill  of  lading, 
the  plaintiff  had,  as  against  the  defendant,  a  lien 


on  the  goods  for  the  money  due  under  the  charter- 
IMUty.  Camphm  v.  Colrin^  3  Ring.  (K.C.)  17 ;  3 
Scott,  .338  ;  2  Hodges,  116  ;  5  L.  J.,  C.  P.  317. 

Lien  on  part  of  Cargo  for  whole  Freight.] — 

The  loss  of  part  cargo  having  been  occasioned  by 
perils  of  the  seas  : — Held,  that  under  the  bills  of 
lading  and  charterparty  the  master's  lien  on  the 
residue  for  freight  extended  to  the  entire  lump 
freight  without  deduction.  The  Xorway.,  1 
Br.  &  Lush.  404 ;  3  Moore,  P.  C.  (N.8.)  246 ;  11 
Jur.  (N.8.)  892  ;  13  L.  T.  50  ;  13  W.  R.  1085. 

A  master  may  detain  any  part  of  the  mer- 
chandise for  the  freight  of  all  that  is  consignee! 
to  the  same  person.  Lodergrven  v.  Flight,  6 
East,  622,  n. ;  8  R.  R.  578.  And  see  Ward  v. 
FeJtmt,  1  East,  512. 

Though  some  j^art  has  been  removed  into  a 
lighter  alongside  of  the  ship  which  was  sent  by 
the  consignee.    Ih. 

The  shipowner's  lien  for  freight  extends  to  all 
the  cargo  belonging  to  the  same  person  under  the 
same  consignment,  and  is  for  the  whole  freight 
on  every  part  of  the  cargo.  Lodergreen  v.  Flighty 
cited,  6  East,  622.  See  also  Lamh  v.  Xatelack^ 
post,  col.  491. 


Priority  of  Lien  for 
Sight  of  Underwriters.] — ^W.,  a  Loudon  mer- 
chant, Rhipi)ed  on  board  a  French  ship  (the 
"  Galam  '*)  at  Hayti,  a  cargo  of  wood,  to  Europe. 
The  "  Galam '"  became  unseaworthy  at  Terceira, 
was  there  condemned,  and  the  cargo  discharged 
and  stored,  and  the  captain  then  raised  1,000Z. 
from  M.,  on  a  respondentia  bond  on  the  cargo, 
payable  on  arrival  at  Falmouth,  but  did  nothing 
to  forward  the  cargo.  W.,  hearing  of  the  acci- 
dent, chartered  the  "  Mary  Jane "  to  go  to  Ter- 
ceira and  bring  home  the  cargo,  and  to  call  at 
Scilly  for  orders,  which  was  done  ;  but  on  reach- 
ing Scilly  she  ran  ashore,  and  expenses  were 
incurred  in  saving  ship  and  cargo.  W.,  in  order 
to  defeat  thercspondentia  bond,  ordered  the  cajgo 
to  proceed  to  Hamburg,  instead  of  Falmouth,  and 
discharge  the  cargo  ;  but  before  the  '*  Mary  Jane'* 
started,  M.,  the  ixspondentia  bondholder,  insti- 
tuted a  suit  and  arrested  the  cargo  at  Scilly,  by 
warrant  out  of  the  Admiralty  Court.  The  cargo 
was  afterwards  removed  to  London  for  sale,  and 
fetche<l  808/. :— Held,  that  the  master  of  the 
*'  Mary  Jane,"  not  having  known  of  the  respon- 
dentia bond,  and  being  prevented  by  the  orders 
of  the  court  of  admiralty,  occasioned  by  the 
default  of  the  owner  of  the  cargo,  from  carry ing^ 
the  cargo  on  to  Hamburg,  had  a  lien  for  freight 
on  such  cargo.  Galam  (^Girgu  w).  Clear g  t. 
MaeandreWy  Br.  &  Lush.  167;  2  Moore,  P.  C. 
(N.8.)  216;  3  N.  R.  254  ;  33  L.  J..  Adm.  97  ;  10 
Jur.  (N.8.)  477  ;  9  L.  T.  550  ;  12  W.  R.  495. 

Held,  secondly,  that  the  master  having  com- 
plained and  obtained  a  settlement  from  his  under- 
writers for  a  total  loss,  they  were  entitled  in  his 
right  to  such  lien.    Ih. 

Held,  thirdly,  that  the  master's  lien  for  freight 
was  preferable  to  the  claim  on  the  respondentia 
bond,  for  the  carrying  on  of  the  cargo  was  essen- 
tial for  making  the  bond  available,  and  the  bond- 
holder had  done  nothing  towards  forwarding  the 
cargo.    Ih. 

Hel<1.  fourthly,  that  the  master's  claim  for 
general  average  was  also  preferable  to  the  res- 
pondentia bond,  for  he  had  a  possessory  lien  for 
such  average  at  common  law,  and  the  sale  at 
London  did  not  displace  this  lien.    Ih, 
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Payment  bj  Approred  Bill— HegotUUoii  of 
BUI— lien  Bieeharged.]— Where  the  8hi|x>wner, 
having  a  lien  on  the  cai-go  for  freight  until  the 
delivery  of  good  and  approved  bills  in  payment, 
took  a  bill  which  he  objected  to,  but  afterwards 
n^otiated  : — Held,  that  by  negotiating  the  bill 
he  approved  of  it,  and  his  lien  was  thereu[x)n 
gone.  J/orncantltf  v.  Farran^  H  B.  &  Aid.  497  ; 
2  Stark.  590 ;  22  R.  B.  461. 

Tranelbr  of  lien  on  Tranihipment.]  —  See 
Mattkriat  v.  Gibbs,  supra,  ool.  378. 

Capture  does  not  determine  Lien.]— Master 
being  turned  out  of  possession  upon  the  vessel's 
being  captured  does  not  deprive  him  of  his  lien 
for  the  freight  in  case  of  her  re-capture.  Ckee4' 
man.  Jit  parte ^  2  £den,  181. 

"Wlukrflnffer— Interpleader— 96  *  86  ^et.  e. 
4S.] — A  cargo  of  timber  consigned  to  A.  was  dis- 
charged at  the  wharf  of  B.,  and  the  landing  of 
the  goods  was  completed  on  the  12th  October. 
On  the  15th  October  following,  C,  who  claimed 
to  be  owner  of  the  ship,  served  a  notice  on  B.  of 
his  claim  for  freight,  and  required  him  to  hold 
the  goods  until  his  claim  was  dischargetL  B. 
having  retained  the  goods  in  pursuance  of  that 
notice,  an  action  of  detinue  was  brought  against 
him  by  A.  On  an  application  by  B.  for  an  inter- 
pleader order,  on  the  ground  that  he  could  not 
proceed  under  the  25  &  26  Vict.  c.  63,  s.  68,  as 
the  notice  of  the  15th  October  was  not  served  iiL 
time: — Held,  per  Christian,  J.,  that  as  the  act 
imposed  on  the  wharfinger  the  duty  of  resorting 
to  prescribed  course  of  procedure  in  all  cases 
coming  within  it,  the  question  whether  any  par- 
ticular case  comes  within  the  act  must  be  decided 
by  the  wharfinger  on  his  own  responnibility,  and 
is  not  the  proper  subject  for  an  interpleader 
between  the  consignee  of  the  goods  and  the  ship- 
owners. Per  Monahan,  CJ.,  that  unless  the 
case  was  one  so  clearly  within  the  act  that  the 
court  would  on  motion  stay  the  action  by  A. 
against  B.,  the  latter  was  entitled  to  an  inter- 
pleader order ;  and  that,  as  the  court  was  not 
prepared  to  do  so  in  the  present  instance,  the 
order  should  be  granted.  Lawther  v.  Btlfa»t 
Harbour  Co.,  16  Ir.  Ch.  R.  34  ;  17  Ir.  Ch.  B.  54. 

Boos  not  applj  where  Owner  of  Ooode 

lands  them.] — When  an  owner  of  a  ship  lands 
.goods  on  a  wnarf  in  his  own  name,  the  lien  which 
he  has  on  the  goods  until  the  freight  is  paid  is 
outside  any  statutory  enactment,  the  lien  given 
to  the  ship  by  the  25  &  26  Vict.  c.  63,  on  such 
.goods,  merely  applying  where  the  owner  of  the 
goo<ls  takes  them  himself  out  of  the  ship  and 
lands  them  on  the  wharf  in  his  own  name,  and 
this  because  the  lien  for  freight  would  be  gone, 
when  the  owner  of  the  goods  landed  them  if  the 
atatute  did  not  make  provision  to  preserve  it. 
Ttte  Jsklward  Cardwell,  16  Ir.  Ch.  B.  34  :  12  L.  T. 
^77. 

Charterparty  oonstmed— Penalty  for  Hon- 
performanoe.]  —  Construction  of  a  clause  in  a 
charterparty,  whereby  the  parties  "mutually 
bound  themselves,  especially  the  owneis,  the  ship 
and  tackle,  and  the  freighter,  the  goods  to  be 
taken  on  board,"  in  a  penal  sum  "  to  the  true 
and  punctual  performance  of  every  article  therein 
contained "  : — Held,  not  to  give  to  the  ship- 
owners any  lien  in  equity  on  the  goods  brought 
home  cither  for  dead  freight  or  demurrage.  Only 
one  construction  of  the  clause  at  law  and  in 


equity.     Gladstone  v.  Birley,  2   Mer.   401;  3 
M.  &  S.  205. 

Contraet  inoonfietent  with  Lien.]— A  bill  of 
lading  contained  this  form,  "Freight  for  the 
same  goods  to  be  paid  by  the  shippers  *' ;  and  in 
the  margin  of  the  bill,  "Freight  payable  one 
month  after  sailing,  ship  lost  or  not  lost."  The 
owner  of  the  ship,  on  tne  arrival  at  her  destina- 
tion, claimed  a  lien  on  the  goods  for  the  freight, 
and  refused  to  deliver  the  goods  to  the  consignees 
until  the  freight  had  been  paid  : — Held,  that  the 
shipowner  had  no  lien  on  the  goods  consigned,  as 
the  sum  claimed  was  not  freight,  properly  so 
called,  and  was  concluded  by  the  contract  which 
stipulateil  for  a  payment  to  be  made  in  lieu  of 
freight,  and  to  be  made  at  a  fixed  period,  having 
no  reference  to  the  delivery  of  the  goods. 
Wnlkrr  or  How  v.  Kirchner,  11  Moore,  P.  C.  21  ; 
6  W.  B.  198. 

When  Ship  Lost.]— When  money  for  the  car- 
riage of  goods  by  sea  is  payable  at  the  port  of 
destination,  "  ship  lost  or  not  lost,"  and  the  ship 
is  wrecked  upon  the  voyage,  the  shipowner  has 
no  lien  upon  the  goods,  although  the  money  to  be 
paid  for  the  carriage  is  describ^l  as  freight  in  the 
bills  of  lading.  AieUon  v.  Association  for  PrO' 
lection  of  n'recked  Property,  43  L.  J.,  0.  P.  218. 

On  Tranihipment] — Where  a  vessel  had  been 
sea  damaged,  and  the  agents  of  the  charterers 
refused  to  undertake  the  transhipment,  the 
master  entered  into  a  fraudulent  contract  with 
a  shipowner  for  the  transhipment  and  convey- 
ance of  the  cargo.  By  the  contract  while  the 
same  freight  was  reserved  as  had  been  payable  on 
the  original  voyage,  it  was  agreed  between  the 
master  and  the  owner  that  a  very  large  portion 
should  be  paid  over  to  the  master : — Held,  that 
the  contract  must  be  taken  to  have  been  made  on 
behalf  of  the  owners,  and  that  they  had  not  a 
lien  which  they  could  transfer  to  the  owner  of 
the  second  vessel  so  as  to  entitle  him  to  withhold 
the  goods  until  the  whole  freight  was  paid. 
Matthewn  v.  Gibbs,  30  L.  J.,  Q.  B.  55 ;  7  Jur. 
(N.8.)  186  ;  3  L.  T.  551 ;  9  W.  B.  200. 

XTnneoessary  Betention  —  Aaoertainment  of 
General  Average.] — ^When,  by  a  charterparty 
and  bill  of  lading,  freight  is  "to  be  paid  on 
unloading  and  right  delivery  of  the  cargo,"  the 
master  having  a  lien  by  common  law  for  freight 
and  general  average,  and  a  lien  by  contract  for 
demurrage,  the  payment  of  the  freight  and  the 
delivery  of  the  goods  are  concurrent  acts  in  which 
all  that  is  required  from  the  owner  of  the  cargo 
is  readiness  and  willingness  to  pay  at  the  time  of 
delivery ;  and  before  paying  any  sum  for  general 
average,  the  owner  of  cargo  is  entitled  to  be 
satisfied  that  the  ameunt  claimed  is  the  result  of 
a  proper  ailjustment ;  and  if  the  owner  of  cargo 
on  arrival  of  the  ship  in  port,  and  before  dis- 
charge, refuses  to  pay  the  amount  claimed  for 
freight  and  general  average  before  the  amount 
due  is  finally  ascertained,  but  offers  to  i>ay  a  large 
proportion  of  the  freight,  and,  there  being  no 
doubt  as  to  his  solvency,  to  sign  an  average  bond 
for  the  payment  of  the  general  average  when 
ascertained,  but  the  master,  nevertheless,  insists 
upon  retaining  the  cargo  on  board  ship  until  his 
lien  for  freight  and  general  average  is  satisfied, 
detention  by  the  master  is  not  wrongful.  Tlie 
Eriergie,  Miedbrodt  v.  Fitzsifnon,  44  L.  J.,  Adm. 
25 ;  L.  B.  6  P.  C.  306  ;  32  L,  T.  579  ;  23  W.  B. 
932  ;  2  Asp.  M.  C.  555. 
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Siidiarge  againit  Paymentf.]— By  a  charter- 
party  it  was  provided  that  freight  shoald  be  paid 
at  the  rate-therein  specified,  the-cargo  to  be-taken 
alongside  and  to  be  taken  from  1  he  ship^s  tackle 
at  the  port  of  discharge,  free  of  risk  and  expense 
to  the  ship.  Disputes  having  arisen  during  the 
deliveiy  of  the  cargo,  the  master  required  pay- 
ment of  the  freight  for  the  amount  of  cargo 
delivered  each  day  over  the  ship's  side  into  the 
consignee's  boats,  and  refused  to  deliver  any 
more  cargo,  on  the  consignees  refusing  to  pay  on 
delivery  as  required  : — Held,  that  by  the  terms 
of  the  charterparty,  it  was  clear  that  the  inten- 
tion of  these  parties  was,  that  the  master  should, 
on  the  arrival  at  the  port  of  destination,  deliver, 
and  the  consignees  receive,  at  the  ship's  side ; 
and  that  as  on  such  delivery  and  receipt  the 
master  ceased  to  be  responsible  and  to  have  any 
lien  on  the  goods,  he  was  justified  in  refusing  to 
discharge  the  cargo  without  payment  at  the  ship's 
side  of  the  freight  each  day,  on  the  quantity 
delivered,  for  his  lien  would  be  given  up  by 
delivery  of  the  goods.  Hhtck  v.  Bose^  2  Moore, 
P.  C.  (N.8.)  277;  10  Jur.  (N.8.)  lOOU ;  11  L.  T. 
31  ;  12  W.  E.  1123. 

Wharfage.] — But  the  master  has  no  right  to 
detain  goods  for  wharfage,  if  the  consignee  tenders 
th^  freight,  and  requires  them  to  be  delivered  over 
the  ship's  side.  BUhop  v.  Ware^  3  Camp.  360 ; 
14  R.  R.  765. 

Bamages  for  Betention  of  Ship  at  Port  of 
Loading.] — By  a  charterparty  it  was  agreed  that 
the  ship  should  go  to  a  certain  port  and  there  load 
from  the  charterer  a  cargo  "in  the  customary 
manner,"  and  proceed  with  the  same  to  another 
port  and  deliver.  .  .  .  "The  cargo  to  be  dis- 
charged in  ten  working  days,  commencing  from 
the  day  after  the  ship  has  got  into  her  proper 
discharging  berth.  Demurrage  at  21.  per  100  tons 
register  per  day.  .  .  .  The  ship  to  have  an  abso- 
lute lien  on  cargo  for  freight  and  demurrage,  the 
charterer's  liability  to  any  clauses  in  the  charter 
ceasing  when  he  has  delivered  the  cargo  along- 
side ship  "  : — Held,  that  the  demurrage  ahd  the 
lien  and  exemption  clauses  did  not  apply  to 
damages  for  undue  detention  of  the  vessel  at  the 
port  of  loading.  LocJchart  v.  Falk^  44  L.  J.,  Ex. 
105  ;  L.  R.  10  Ex.  132 ;  33  L.  T.  96  ;  23  W.  R. 
753  ;  3  Asp.  M.  C.  8.  S.  P.,  Gray  v.  Carr,  40 
L.  J.,  Q.  B.  257 ;  L.  R.  6  Q.  B.  622  ;  25  L.  T.  215 ; 
19  W.  R.  1173  ;  1  Asp.  M.  C.  115— Ex.  Ch. 

Port  Charges.] — In  a  charterparty  the  freighters 
promised  to  pay  and  defray  two- thirds  of  the  port 
charges ;  the  owner  having  paid  the  whole  : — 
Held,  that  he  had  no  lien  on  the  goods  shipped  for 
those  charges.  Faith  v.  Etut  India  Co.^  4  B.  dc 
Aid.  430  ;  23  R.  R.  423. 

Evidenee  of  Cnitom  of  Sngliih  Port  against 
Poreign  Indorsees.] — Evidence  was  admitted  of 
a  custom  in  Liverpool,  that  a  lien  on  goods  for  a 
sum  agreed  to  be  paid  there  as  freight  continued  : 
— Held,  that  as  the  assignees  of  the  bill  of  lading 
were  resident  in  Sydney,  in  New  South  Wales, 
and  there  was  no  evidence  that  they  were 
acquainted  with  the  local  usage  in  Liverpool, 
such  evidence  of  custom  was  not  admissible  for 
the  purpose  of  explaining  the  effect  of  the  memo- 
ranoum  in  the  bill  of  lading,  or  shewing  the 
terms  on  which  the  goods  were  shipped,  in  the 
construction  of  such  bill  of  lading.  Airchner  v. 
f>««*,  12  Moore,  P.  C.  361  ;  5  Jur.  (N.8.)  395  ; 
7  W.  R.  455. 


Payment  at  Two  Xonths  after  Inward  Beport.1 

— A  charterparty  stipulate  that  a  ship  shoolcl 

f)roceed from  London>toBombay,'andbeing there 
oaded,  should  proceed  to  London,  and  dischaiige' 
in  any  dock  the  freighters  might  appoint,  and 
deliver  her  cargo,  on  being  paid  freight,  at  and 
after  the  rate  of  4^.  per  ton.  By  a  subsequent 
clause  it  was  stipulated  that  the  freight  was  to* 
be  paid  on  unloading  and  right  delivery  of  the 
cargo  in  cash  two  months  after  the  ship's  inward 
report  at  the  custom-house  : — Held,  that  upon 
construction  of  these  stipulations  taken  together, 
the  freight  was  not  payable  until  two  months 
after  the  inwanl  report,  and  the  shipowner  had 
not,  after  the  cargo  was  discharged,  pursuant  to 
the  charterparty,  any  lien  thereon  for  the  freight. 
AUager  v.  St.  KathaHnt't  Doeh  Co.,  14  M.  &  W. 
794  :  15  L.  J.,  Ex.  34. 

Where  a  charterparty  provided  for  payment  of 
part  of  the  freight,  and  for  "  the  remainder  in 
cash,  two  months  after  the  vessel's  report, 
inwards": — Held,  that  no  lien  was  created  in 
respect  of  the  remainder.  Fuster  v.  Colby,  3> 
H.  &  N.  705  ;  28  L.  J.,  Ex.  81. 

Passage  Money— Lien  on  Luggage.]  — The- 
master  of  a  ship  has  a  lien  on  the  luggage  of  a 
passenger  for  his  passage-money.  Wolf  v.  Sum' 
men,  2  Camp.  631  ;  12  R.  R.  764. 

b.  Again  at  Charterer  or  A^rent  with  Hotioe* 

Express  Stipulations.]  —  A  shipowner  may 
expressly  stipulate  to  retain  his  lien  by  the 
charterparty,  and  this  will  be  effective  between 
him  and  the  charterer  or  his  agent  with  notice. 
Kern  v.  Deslandes,  10  C.  B.  (N.8.)  205  ;  30  L.  J., 
C.  P.  297  ;  8  Jur.  (N.8.)  194  ;  5  L.  T.  349. 

A  lien  on  the  lading  of  a  ship  having  been 
expressly  reserved  to  the  owner  by  a  charterparty : 
— Held  that  goods  which  the  charterer  purchased 
and  put  on  board,  and  then  transferred  with  a' 
sti puliation  to  convey  them  to  their  destination 
for  a  certain  amount  of  freight,  were,  even  against 
an  indorsee  of  the  bill  of  l^ing,  subject  not  onljr 
to  that  freight,  but  to  the  shipowner's  lien  for 
a  balance  due  to  him  under  the  charterparty, 
whether  possession  of  the  ship  was  by  the  charter- 
party,  completely  out  of  the  shipowner  and  vested 
in  the  charterer  or  not.  Small  v.  MoaUut,  9  Bing. 
579  ;  2  M.  &  Scott,  674. 

Kotice  to  Agents— Bill  of  Lading  Biiforing^ 
from  Charterparty.] — A  shipowner  having  agreed 
with  G.  by  charterparty  to  convey  a  cargo  tO' 
Calcutta,  and  to  deliver  a  return  cargo  at  the 
East  India  Docks  in  London,  for  a  freight  of  14Z. 
a  ton  on  the  ship's  tonnage,  the  last  payment  to 
be  made  by  biUs  at  four  months,  on  the  arrival 
of  the  ship  in  the  Thames.  G.  by  his  agents 
put  goods  on  board  at  Calcutta,  and  consigned 
them  to  the  defendants,  who  were  aware  of  the 
existence  of  the  charterpieuly  :  the  captain  signed 
a  bill  of  lading,  according  to  which  freight  for 
these  goods  was  expressed  to  have  been  paid  by 
bills  in  London  : — Held,  that,  notwithstanding 
this  bill  of  lading,  the  shipowner  had,  even  as 
against  the  defendants,  a  lien  on  these  goods  for 
the  hire  of  the  ship  due  under  the  charterparty. 
Campion  v.  Colvin,  3  Bing.  (N.C.)  17  ;  3  Scott^ 
338  ;  2  Hodges,  116  ;  5  L.  J.,  C.  P.  317. 

Pailnre  of  Charterers— Kew  Contract.] — ^The 
agents  of  M.  &  Co.,  of  Porto  Rico,  chartered  a 
ship  for  a  voyage  for  the  round  from  Glasgow  to 
Porto  Rico,  and  back  to  the  United  Kingdom  ;, 
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freight  4/.  10«.  per  ton  upon  homeward  cargo. 
The  charterer  on  the  Teasers  arriral  at  San 
Joan,  directed  the  captain  to  proceed  to  P., 
where  L.  &  Co.,  their  agents  there,  would  provide 
him  with  homeward  cargo,  and  thej  accordingly 
supplied  498  hogsheads  of  sugar  towards  the 
cargo,  and  for  which  a  hill  of  lading  was  given 
by  the  captain  ;  but  having  heard  of  M»  3c  Co.'s 
failure,  they  refused  to  provide  the  remainder, 
and  demanded  either  a  return  of  the  goods  already 
on  board,  or  that  the  captain  should  enter  into  a 
new  charter.  The  captain,  under  protest,  entered 
into  a  new  contract  at  30«.  a  ton,  for  a  voyage 
from  P.  to  Falmouth,  and  180  hogsheads  were 
put  on  board  in  addition,  and  a  bill  of  lading  was 
signed  for  the  whole  quantity  at  that  rate : — 
Held,  that  the  498  hogsheads  were  virtually 
shipped  by  the  charterers  themselves,  and  that 
the  captain  had  no  authority  to  vary  the  contract 
as  to  the  goods  actually  on  board  when  the  failure 
of  the  charterers  was  heard  of,  and  that  the  ship- 
owner was  therefore  entitled  to  a  lien  on  those 
goods  for  freight  at  the  rate  of  4/.  lOs.  per  ton  ; 
but  that  with  respect  to  the  180  hogsheads  after- 
wards shipped,  the  captain  was  entitled  to  enter 
into  the  new  contract,  the  agents  of  the  charterers 
having  refused  to  complete  the  loadingon  the  ori- 
ginal chaiterparty ,  and  for  these  goods  the  owners 
were  entitled  to  a  lien  at  the  rate  of  30«.  Pearson 
V.  GSschen,  17  C.  B.  (N.s.)  352 :  33  L.  J.,  C.  P.  265 ; 
10  Jur.  (».8.)  903  ;  10  L.  T.  758  ;  12  W.  R.  1116. 

Whero  Ctoodi  Be-landed.  ] — ^Where  by  a  charter- 
party  the  shipowners  covenanted  to  receive  a 
full  cargo,  and  the  freighter  to  load  the  same, 
and  to  pay  so  much  for  every  ton  of  flax  which 
should  be  delivered  at  the  kings  beams  at  L., 
and  so  much  per  diem  for  demurrage,  and  the 
parties  mutually  bound  themselves,  especially 
the  shipowners,  the  ship,  her  tackle,  and  appur- 
tenances, and  the  freighter,  the  goods  to  be 
laden  and  put  on  board,  in  a  penal  sum,  for  the 
performance  of  every  article  contained  in  the 
oharterparty : — Held,  that  the  shipowners  had 
not  a  lien  upon  the  goods  actually  brought  home 
to  L.,  for  a  sum  of  money  claimed  to  be  due  in 
respect  of  goods  which  were  put  on  board  at  the 
loading  port,  but  afterwards  re-landed,and  restored 
to  the  agent  of  the  freighter,  under  process  of  the 
law  at  the  loading  port ;  nor  for  a  sum  claimed  for 
dead  freight ;  nor  for  a  sum  claimed  for  demurrage. 
Birley  v.  GladttonCy  3  M.  &  S.  205  ;  15  B.  R.  465. 

When  Holders  of  Bills  of  Lading  are  Char- 
terers* Correspondents. ]— By  a  charterparty  it 
was  stipulated  that  the  ship  should  proceed  to 
Penang,  and  there  load  a  full  and  complete 
cargo  of  legal  merchandise  from  the  charterers' 
factors,  and  proceed  therewith  to  London,  and 
there  deliver  the  same  on  being  paid  freight, 
''lump  sum  of  2,800/.,  in  full  of  all  charges." 
At  the  end  of  the  charterparty  was  the  following 
clause :  "  The  captain  to  sign  bills  of  lading  at 
any  rate  of  freight,  without  prejudice  to  this 
charter.  In  the  event  of  a  less  freight,  the  bills 
of  lading  of  part  of  the  cargo  to  be  filled  up  for 
loss,  if  any."  Under  this  charterparty,  the  char- 
terers shipped  at  Penang  goods  of  their  own,  for 
which  the  captain .  signed  bills  of  lading  at  a 
certain  specified  rate  of  freight.  The  goods  so 
shipped  were  consigned  for  sale  to  the  correspon- 
dent of  the  charterers  in  London,  who  was  under 
a  general  engagement  to  honour  bills  drawn  upon 
him  by  the  charterers,  upon  the  faith  of  consign- 
ments to  be  made  to  meet  them,  and  who  were 


largely  in  advance  at  the  time  of  the  shipment : 
— Held,  that  the  owners  had  a  lien  upon  the  gooda 
for  the  entire  lump  freight.  Gled$tanes  v.  AlUm^ 
12  C.  B.  202. 

Bills  of  Szehange — Bishononr  of.]  —  By  a. 

memorandum  of  charter,  made  at  Liverpool,  it 
was  agreed  that  a  ship  should  load  a  cargo  there, 
and  proceed  to  China,  and  there  deliver  the  same 
agreeably  to  bills  of  lading,  and  afterwards  load 
a  full  cargo  of  tea  or  other  lawful  merchandise 
for  Liverpool  or  London,  and  deliver  the  same  to 
the  charterers  or  their  assigns,  they  paying  freight 
for  the  same  at  the  rate  of  71.  10#.  per  ton  of 
fifty  cubic  feet  for  tea  delivered,  for  the  round 
out  and  home ;  other  goods,  if  shipped,  to  pay  in 
customary  proportion ;  in  consideration  whereof 
the  outward  cargo  to  be  carried  freight  free ; 
payment  to  become  due,  and  to  be  made  as 
follows  :  800/.  on  sailing,  by  charterers'  acceptance 
at  three  months'  date,  and  the  balance  on  the 
unloading  and  delivering  of  the  cargo,  by  ap- 
proved bills  on  London  at  two  montl^'  date,  or 
cash  ;  "  the  master  to  sign  bills  of  lading  at  such 
rates  of  freight  a9  may  be  required  by  the  agents 
of  the  charterers,  without  prejudice  to  this  charter- 
party  ;  and  the  owners  to  have  an  absolute  lien 
upon  the  cargo  for  the  recovery  of  all  freight, 
dead  freight,  demurrage,  A:c.,  due  to  the  ship 
under  this  charterparty."  By  another  memo- 
randum, indorsed  on  the  above,  Singapore  was 
substituted  for  China  ;  and  it  was  agreed  that,  on 
delivery  of  the  cargo  in  Singapore,  the  freighters' 
agent  there  should  have  the  option  of  loading  the 
ship  for  London  or  Liverpool,  or  for  China  ;  that, 
in  the  event  of  the  vessel  returning  from  Singa-' 
pore,  the  freight  for  the  round  should  be  3,375/. 
in  full ;  that  should  the  vessel  proceed  to  China, 
the  freighters  should  pay  an  additional  freight  of 
31«.  per  ton  on  the  homeward  cargo  from  thence, 
for  the  privilege  of  carrying  intermediate  freight 
from  Singapore  to  China,  and  an  acceptance  at 
three  months  for  900/.,  on  the  ship's  sailing  from 
Liverpool,  was  substituted  for  800/.  The  ship 
was  laden  by  the  charterers  chiefly  as  a  gener^ 
ship,  but  they  shipped  on  their  own  account 
goods  for  which  the  master  signed  bills  of  lading, 
making  the  goods  deliverable  at  Singapore  to 
M.  &  Co.,  or  assigns,  paying  freight  as  per  margin. 
In  the  margin,  the  freight  (in  the  aggregate 
196/.  12#.)  was  declared  to  be  **  payable  in  Liver- 

Cl  one  month  after  sailing  of  vessel  lost  or  not 
."  The  vessel  sailed  from  Liverpool  on  the 
21st  of  February,  1856,  and  the  charterers  gave 
their  acceptance  at  three  months  for  900/.,  which 
became  due  on  the  23rd  of  May,  and  was  dis- 
honoured : — Held,  that  the  owners  had  a  lien 
upon  the  goods  so  shipped  by  the  charterers,  for 
the  amount  of  the  bill  of  lading  freight,  as  against 
the  consignees  (M.  &  Co.),  who  had  advanced 
money  to  the  consignors  upon  the  shipment,  but 
not  for  the  900/.  Oilhlwn  v.  Middleton,  2  C.  B. 
(N.8.)  134  ;  26  L.  J.,  C.  P.  209. 

By  a  charterparty  between  De  M.  and  the  ship- 
owner, coals*  were  shipped  from  a  home  port  to 
Alexandria,  and  made  deliverable  to  order  or 
assigns  ;  and  it  was  stipulated  that  the  freight 
should  be  paid  "  on  loading  and  right  delivery  of 
the  cargo,  less  advances  in  cash  at  current  rates 
of  exchange ;  one-half  of  the  freight  to  be  ad- 
vanced by  freighter's  acceptance  at  three  months, 
on  signing  bills  of  lading  ;  owner  to  insure  the 
amount,  and  deposit  with  the  charterer  the  club 
policy,  and  to  guarantee  the  same."  The  accept- 
ance having  been  given,  the  shipowner's  agent 
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indorsed  the  bill  of  lading  thus  :  "  Received  on 
acconnt  of  the  within  freight,  301Z.  17#.  6<2.,  as 
per  chai'terparty."  On  the  ship's  arrival  at  Alex- 
andria, the  purchaser  of  the  ooal,  and  to  whom 
De  M.  had  indorsed  the  bills  of  lading,  intimated 
that  he  was  prepared  to  pay  the  balance  of  the 
freight  remaining  unpaid  after  deducting  301/. 
17«.  6/2.,  and  applied  for  delivery  of  the  cargo ; 
but  the  master  having  heai'd  that  De  M.  had 
suspended  payment,  refused.  The  demand  was 
made  on  the  6th  of  January,  1864,  but  the  bill 
was  not  due  till  the  3rd  of  February : — Held, 
that  the  shipowner  had  no  lien  on  the  cargo  in 
respect  of  the  amount  represented  by  the  bill  of 
exchange  :  and  that  the  damages  were  the  amount 
of  the  bills,  and  such  further  sum  as  represented 
the  loss  sustained  by  the  detention  of  the  goods. 
Tamraco  v.  Shnpmn^l  H.  &  JR.  374  ;  35  L.  J.,  C.  P. 
196  ;  L.  R.  1  C.  P.  363 ;  11  Jur.  (N.8.)  926  ;  14 
L.  T.  893  ;  14  W.  R.  376— Ex.  Ch. 

And  see  casea  supra,  coL  414,  as  to  dishonoured 
bills. 


Approved  Bills.] — ^A  shipowner  having  a 


lien  on  goods  until  the  delivery  of  approved  bills 
for  freight,  took  a  bill  of  exchange  in  payment, 
and  objected  to  it  at  the  time,  but  iiftenA'ards 
negotiated  it : —  Held,  that  such  negotiation 
amounted  to  an  approval  of  the  bill,  and  that  he 
thereby  lost  his  lieu  on  the  goods.  Hornca^le  v. 
Farrau,  3  B.  &  Aid.  497  ;  2  Stark.  590  ;  22  R.  R. 
461. 


XTntil  BelivoTy  of] — Where  the  owner  of 


a  ship  covenanted  to  let  her  to  freight,  and 
deliver  the  cargo  in  good  order  and  condition, 
and  the  freighters  covenanted  to  pay  freight  on 
safe  delivery  of  the  cargo,  one-third  in  cash,  and 
the  remaining  two-thirds  by  approved  bills  of 
exchange  at  four  months*  date  : — Held,  that  the 
delivery  of  the  cargo  and  payment  of  freight 
were  concomitant  acts,  and  that  the  owner  had 
a  lien  on  the  cargo  till  he  was  satisfied  for  the 
amount  of  freight  remaining  due.  Yates  v. 
BaiUtim,  2  Moore,  294  ;  19  R.  R.  524. 

And  where  the  owner  covenanted  to  deliver 
the  cargo  agreeably  to  bills  of  lading,  and  the 
freighters  covenanted  to  pay  one-third  in  cash 
on  arrival,  and  the  remainder  on  delivery  of  the 
cargo,  by  good  bills  of  exchange  at  four  months' 
date ;  and  the  captain  landed  the  goods  in  his 
own  name,  and  offered  them  to  the  freighter  at 
one  delivery,  on  receiving  the  stipulated  freight : 
— Held,  that  the  owner  had  a  lien  on  them  until 
such  bills  of  exchange  were  produced  by  the 
freighter.  Yates  v.  Mennell,  2  Moore,  297  ;  19 
R.  R.  527. 

A.,  as  owner  of  a  ship,  covenanted  with  B.,  the 
freighter,  for  a  voyage  from  London  to  Bahia, 
there  to  receive  a  full  cargo,  and  to  proceed  to 
the  first  port  in  the  English  channel,  where, 
on  her  arrival,  notice  should  be  given  to  the 
freighters,  from  whom  orders  should  be  received, 
at  what  ix)rt  the  cargo  should  be  deliveretl 
according  to  bills  of  lading.  B.  covenanted  to 
put  a  full  cargo  on  board,  and  to  pay  freight  at 
certain  rates  per  ton,  viz.  300^.  in  cash  on  the 
day  the  vessel  should  be  reported  inward  at  the 
custom-house,  and  the  remainder  by  good  bills, 
payable  in  London,  at  two  months  after  date, 
from  the  day  on  which  the  delivery  should  be 
completed.  A.  bound  the  vessel  an<l  freight,  and 
B.  the  merchandise  to  be  taken  on  board  her.  for 
<lue  performance.  The  vessel  shipped  a  cargo 
for  the  freighter  at  Bahia,  together  with  other 


merchandise  consigned  to  other  persons  in  London. 
By  the  bill  of  lading,  the  freighter's  goods  were 
to  be  delivered,  on  his  paying  freight  for  the 
same,  as  per  charterparty.  The  vessel  having 
arrived  in  London,  the  owner  delivered  the  goods 
to  the  different  consignees,  on  their  paying 
freight  reserved  by  bills  of  lading,  at  a  less  rate 
than  that  stipulated  by  the  charterparty.  The 
owner  refused  to  deliver  the  freighter's  cargo, 
without  payment  of  the  freight  due  under  the 
charterparty  : — Held,  that  he  was  entitled  to 
detain  it  for  the  hire  of  the  vessel,  as  the  delivery 
of  the  goods  and  the  payment  of  freight 
were  concomitant  acts,  and  that  if  the  master 
unshipped  the  whole  of  the  cargo,  the  delivery 
would  be  complete,  and  that  the  freighter  should 
then  pay  for  and  deliver  bills  for  the  amount  of 
the  freight,  as  stipulated  by  the  charterparty. 
Tate  V.  Meek,  2  Moore,  278  ;  19  R.  R.  518. 

o.  Affainat  Indorsee  or  Aaaignee  of  Bill  of 

Lading. 

Time  of  Paymont.l — ^Where  freight  is  made 
payable  by  a  bill  oi  lading,  according  to  the 
terms  of  a  charterparty,  which  stipulates  for 
payment  of  freight  ten  days  after  delivery  of  the 
cargo,  the  owner  has  no  lien  on  the  cargo  for  the 
freight.  Lucas  v.  Xockells,  4  Bing.  729  ;  2  Y.  &  J. 
304  ;  1  M.  &  P.  783— Ex.  Ch. 

Reference  to  Charterparty — ^Effect  of.T— In  a 
bill  of  lading,  where  freight  is  made  payable  "  as 
\y&t  charterparty,"  this  reference  incorporates 
into  the  bill  of  lading  all  the  clauses  in  the 
charterparty  which  relate  to  the  amount  of  freight, 
but  only  for  the  purpose  of  computing  the  amount 
of  freight,  not  for  the  purpose  of  transferring  to 
the  holder  of  the  bill  of  lading  the  benefit  of 
covenants  found  in  the  same  clauses  of  the 
charterparty,  but  not  affecting  the  amount  of 
freight.  T/zciVbruwy,  Br.  &  Lush.  226.  SeeA  ^. 
in  P.  C,  ante,  cols.  427,  432. 

Where  a  charterparty  stipulated  for  lump 
freight,  "the  master  guaranteeing  the  ship  to 
carry  3,000  tons  on  a  draught  of  twenty-six  feet 
water,  or  to  forfeit  freight  in  proportion  to  the 
deficiency,"  and  the  ship  could  not,  and,  in  fact, 
did  not,  carry  a  cargo  of  3,000  tons : — Held,  that 
an  assignee  of  a  bill  of  lading  for  such  cargo 
making  freight  payable  as  "  per  charterparty,'* 
had  no  cause  of  action  against  the  ship  in  respect 
of  the  master  fraudulently  guaranteeing,  &c.  Ih. 

By  the  terms  of  a  charterparty  the  cargo  was 
made  deliverable  on  freight  being  paid  as  follows  : 
"  The  ship  to  have  a  lien  on  cargo  for  freight  ; 
3Z.  10*.  per  ton  of  fifty  cubic  feet  to  be  paid  to 
captain  or  his  agents  on  right  and  true  delivery 
at  port  of  discharge."  The  charterer  shipped  a 
portion  of  the  cargo  under  a  bill  of  lading,  which 
stated  freight  to  l»  payable  as  per  charterjMirty  : 
— Held,  that  the  rate  of  freight  only  was,  and 
not  the  terms  as  to  the  lien  mentioned  in  the 
charterparty  were,  incorporated  in  the  bill  of 
lading,  and  that,  therefore,  the  shipowner  had  no 
lien  as  against  a  bon&  fide  indorsee  for  value  of  such 
bill  of  lading  for  the  whole  chartered  freight,  but 
only  for  the  freight  due  on  the  goods  mentioned 
in  the  bill  of  lading.  IVy  v.  Ch^irtered  Mercan- 
tile Bank  of  India,  London,  and  Cfiin/t,  .So  L.  J., 
C.  P.  306 ;  L.  R.  1  C.  P.  689  ;  14  L.  T.  709  ;  14 
^  W.  R.  920. 

I     Kotiee  of  Termi  of  Charterparty.]— Where 
I  freight  was  agreed  to  be  paid  for  the  use  or  hire 
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of  the  ship  at  a  certain  rate  per  ton  for  a  voyage 
out  and  home,  in  manner  following,  viz.  a 
certain  sum  in  advance  on  the  ship^s  clearing  oat- 
wards,  and  theTesidue,  half  in  cash,  and  half  in 
approved  bills,  upon  the  delivery  of  the  homeward 
cargo  ;  and  the  owner  appointed  a  master  at  the 
request  of  the  charterer,  who  executed  a  bond, 
conditioned  for  the  faithful  performance  of  the 
master's  duty  ;  and  also  instructed  the  master  to 
be  careful  to  sign  all  bills  of  lading  with  the 
claiif^  **  freight  payable  as  per  charterparty  "  ; 
and  the  ship  was  consigned  to  C.  &  Co.  in  Calcutta, 
by  whom  she  was  put  up  for  her  homeward  voy- 
age as  a  general  ship,  and  different  merchants 
shipped  goods  by  her  ;  C.  &  Co.  taking  for  home- 
ward freight  bills  payable  sixty  days  after  the 
delivery  of  the  cargo,  and,  a  new  master  having 
be^n  appointed  by  them,  in  conjunction  with  the 
former  master,  signed  bills  of  lading  with  the 
clause  **  paying  freight  agreeably  to  freight  bill" ; 
and  the  freight  bills  were  made  payable  in  London 
to  B.  &  Co.,  to  whom  the  charterer  was  indebted 
for  advances  on  the  outward  oargo,  and  who,  as 
well  as  C.  &  Co.,  were  cognizant  oi  the  terms  of 
the  charterparty : — Held,  that  the  owner  of  the 
ship  had  a  lien  on  these  goods  to  the  extent  of 
the  homeward  freight.  Faith  v.  East  India  6Vi., 
4  B.  &  Aid.  6»0  ;  23  R.  B.  423. 

C.  k.  Co.  also  put  on  board  the  ship  goods  pur- 
chaseil  by  them  on  account  of  the  charterer  ;  but 
he  being  indebted  to  them  and  B.  &  Co.,  their 
agents,  those  goods  were,  by  the  bill  of  lading, 
consigned  to  B.  &  Co. : — ^Held,  that  as  between 
the  owner  of  the  ship  and  B.  k  Co.,  the  goods 
were  to  be  considered  as  the  goods  of  the  charterer, 
and  liable  to  the  owner's  lien  on  them  for  the 
freight  due  by  the  charterparty.    lb. 

Where  indorsees  of  a  bill  of  lading  are  also  the 
charterers  of  a  ship,  they  are  bound  by  a  stipula- 
tion as  to  lien  in  the  charterparty.  McLean  v. 
FUmintf,  L.  R.  2  H.  L.  (Sc.)  128  ;  25  L.  T.  317  ; 
1  Asp.  M.  C.  160. 

The  goods  of  a  shipper  in  a  general  ship  are 
not  affected  by  a  clause  in  a  charterparty  of 
which  .he  h.as  no  notice  or  knowledge,  giving  the 
shipowner  lien  on  all  cargo  and  freight  for 
arrears  of  hire  due  under  the  charterparty.  The 
Stor/uncay,  51  L.  J.,  Adm.  27  ;  40  L.  T.  773  ;  4 
Asp.  M.  C.  529. 

By  a  chactcrparty  which  was  negotiated  by  A., 
as  agent  of  B.,  the  charterer  (B.)  engaged  to  pay 
a  lump  freight  of  735/.  for  a  voyage  to  the  coast 
of  Africa  and  back  to  London,  in  cash,  on  the 
correct  delivery  of  the  return  cargo,  and  the 
charterparty  contained  the  following  clause  : 
**  The  master  to  sign  bills  of  lading  at  any  rate  of 
freight,  without  prejudice  to  the  charter."  B. 
shipped  oil  on  his  own  account  for  London,  for 
which  the  master  signetl  a  bill  of  lading  making 
the  oil  deliverable  to  A.,  or  assigns,  "  he  or  they 
paying  freight  for  the  goods  as  usual"  This  bill 
of  lading  B.  indorsed  to  A.  in  part  payment  of 
advances  made  by  him  on  the  purchase  of  the 
outward  cargo  : — Held,  that  A.,  having  notice  of 
the  terms  of  the  charterparty,  the  owner  was 
entitled  to  a  lien  on  the  oil  for  the  entire  charter 
freight.  Kern  v.  Dedandes,  10  C.  B.  (N.8.)  205  ; 
30  L.  J.,  C.  P.  297  ;  8  Jur.  (N.8.)  194  :  5  L.  T. 
349. 

Complete  Delirery.] — ^Where  several  goods  be- 
longing to  one  owner  are  carried  the  same  voyage, 
a  tlelivery  of  part  does  not  defeat  the  lien  upon 
the  remainder  for  the  whole  freight.  But  if 
there  are  two  contracts  to  carry  with  different 


termini  to  the  voyage  in  each  contract,  no  lien 
attaches  for  freight  under  the  one  contract  upon 
goods  shipped  under  the  other  and  improperly 
detained  on  board  by  the  carrier.  Goods  are 
divested  of  a  lien  by  a  complete  delivery.  Bvrnal 
v.  Pim,  1  Gale,  17. 

Takiiig  Bills  of  Szehange.]— .Sr^*  ease*  ante, 
cols.  414,  439. 

Ho  Hotioe  of  Tenni  of  Charterparty— Bill  of 
Lading  Freight.] — As  against  assignees  or  con- 
signees, who  have  purchased  or  made  advances 
on  the  faith  of  the  bill  of  biding  without  notice, 
the  shipowner  can  only  retain  for  the  fi  eight 
mentioned  in  the  bill  of  lading,  (rilkistm,  v.  Mid- 
dUton,  2  C.  B.  (N  A)  134  ;  26  L.  J.,  C.  P.  209. 

A  ship  was  chartered  for  a  particular  voyage 
for  a  gross  sum,  by  way  of  freight.  The  captain 
signed  bills  of  lading  for  the  cargo  (which  was 
the  property  of  and  consigned  to  a  third  person), 
specifying  a  rate  of  freight  amounting  to  a  less 
sum  than  that  mentioned  in  the  charterparty  : — 
Held,  that  the  shipowner  had  no  lien  on  the 
cargo  beyond  the  freight  specified  in  the  bills  of 
lading.  Mitchell  v.  Scaife,  4  Camp.  298  :  16  R.  R. 
795. 

S.  and  W.  chartered  a  ship  from  Liverpool  to 
Calcutta  and  home  for  7,000/.  "  The  freight  to 
be  paid  1,250/.  on  vessel  clearing  from  Liver()Ool^ 
and  1,000/.  on  delivery  of  the  outward  cargo  at 
Calcutta,  the  remainder  in  cash  two  months  from 
the  vesseVs  report  inwards,  and  after  right 
delivery  of  the  cargo,  or  under  discount  at  5  per 
cent,  per  annum  at  freighter's  option.  The 
master  to  sign  bills  of  lading  at  any  rate  of 
freight  required  without  prejudice  to  this  charter- 
party.  The  owners  of  the  ship  to  have  an  absolute 
lien  on  the  cargo  for  all  freight,  dead  freight  and 
demurrage."  There  were  provisions  for  payment 
of  the  freight  in  cash  on  delivery  of  the  cargo,  if 
the  cargo  was  delivered  abroad.  S.  and  C„  who 
were  the  charterers'  agents  at  Calcutta,  havings 
made  advances  to  disburse  the  vessel,  shipped  a 
quantity  of  linseed,  for  which  the  captain  signed 
biUs  of  lading  deliverable  to  their  order  or  assigns- 
on  payment  of  freight  at  6*.  per  ton,  the  current 
rate  being  5/.  10«.  Against  this  shipment  8.  ami 
C.  drew  a  bill  of  exchange,  and  indorsed  and 
delivered  it  together  with  the  bill  of  lading  for 
value : — Held,  that  assuming  the  charterparty  to 
have  created  a  lien  for  the  charterparty  freiglit 
as  against  the  charterers,  a  bon&  fide  indorsee  of 
the  bill  of  lading,  without  notice  of  the  charter- 
party,  was  entitled  to  the  linseed  on  payment  of 
the  bill  of  lading  freight.  Foster  v.  Colby,  a 
H.  &  N.  705  ;  28  L.  J..  Ex.  81. 

Freight  Pa^ble  One  Month  after  Bailing.] — 

Goods  were  shipped  by  S.  &  Co.  from  Glasgow  to 
Lima,  under  a  bill  of  lading,  by  which  freight 
was  to  be  paid  by  the  shippers  *'one  month  after 
sailing,  ship  lost  or  not  lost."  The  goods  were 
consigned  by  S.  &  Co.  to  the  defendant  for  sale, 
and  the  bill  of  lading  was  handed  by  S.  &  Co.  to 
him  for  value.  S.  k  Co.  made  default  in  paying 
the  freight,  and  the  master,  under  instructions 
from  the  shipowners,  refused  to  deliver  up  the 
goods  to  the  agents  of  the  defendant  at  Lima 
without  payment  of  the  freight,  claiming  a  lien 
upon  them  :— Held,  that  the  shipowners  had  a 
lien  upon  the  goods  for  the  freight  payable  bv 
the  bill  of  lading  as  against  the  defendant.  Neisk 
V.  Grahtim,  8  El.  &  Bl.  605  ;  27  L.  J.,  Q.  B.  15  ; 
4  Jur.  (N.8.)  49. 
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Coitom— Payment  at  Port  of  Shipment.] — 
Goods  were  shipped  at  Liverpool  for  Sydney. 
By  a  bill  of  lading  the  goods  were  made  deliver- 
able to  the  shipper's  order  or  assigns,  **he  or  they 
paying  freight  for  the  goods  here,  as  per  margin  "  ; 
and  in  the  margin  the  stated  amount  for  freight 
was  made  payable  in  Liverpool  to  M.  (who  was 
not  the  shipowner)  one  month  after  the  sailing  of 
the  vessel : — Held,  that,  as  against  an  indorsee  for 
valae  of  the  bill  of  lading  the  master  could  not 
detain  the  goods  at  the  port  of  delivery  on  the 
^ound  of  nonpayment  of  the  freight,  although 
the  jury  found  that,  by  the  usage  of  Liverpool, 
the  shii>owner  does  not  lose  his  lien  for  the  freight 
by  making  it  j)ayable  at  the  port  of  shipment. 
Xirchnftr  v.  Venu*^  12  Moore,  P.  C.  361  ;  5  Jur. 
(N.8.)  395  :  7  W.  R.  455. 

Such  a  local  usage  cannot  bind  a  bon«L  tide 
holder  for  value  without  notice.    lb. 


d.  Waived,  Sxuipended  or  Loet. 

Beliverj — Landing.] — Where  consignees  do 
not  appear  to  claim  goods  at  the  port  of  discharge 
and  there  is  no  suitable  warehouse : — Semble, 
that  the  roaster  may  still  land  the  cargo  without 
losing  his  possession  and  control  over  it  (placing 
the  grxxls  in  a  warehouse  belonging  to,  or  hired 
for,  his  owners),  and  so  preserve  his  lien.  Mor»- 
U'Blanch  v.  WiUon,  42  L.  J.,  C.  P.  70  :  L.  R. 
^  C.  P.  227  ;  28  L.  T.  415  ;  1  Asp.  M.  C.  605. 

Contraet  at  Varianoe  with.  ] — A  shipowner  has 
A  lien  upon  a  cargo  for  freight  (i.e.  for  the 
•carriage,  conveyance  and  delivery  of  goods),  but 
such  lien  is  destroyed  by  his  entering  into  a  con- 
tract at  variance  with  that  lien  ;  as  where  he,  by 
•contract,  agrees  to  be  paid  after  delivery  of  the 
•cargo,  and  not  at  the  time  of  delivery.  Walker 
V.  Kirchiver,  11  Moore,  P.  C.  21. 

A  bill  of  lading  contained  this  form,  "  Freight 
for  the  same  goocls  to  be  paid  by  the  shippers  :  "  ; 
and  in  the  margin  of  the  bill,  "  Freight  payable 
•one  month  after 'sailing,  ship  lost  or  not  lost." 
The  owner  of  the  ship,  on  her  arrival  at  her  des- 
tination, claimed  a  lien  on  the  godils  for  the 
freight,  and  refused  to  deliver  the  goods  to  the 
•consignees  until  the  freight  had  been  paid : — 
Held,  that  the  shipowner  had  no  lien  on  the 
^oods  consigned,  as  the  sum  claimed  was  not 
freight,  properly  so  called,  and  was  concluded  by 
the  contract  which  stipulated  for  a  payment  to 
be  made  in  lieu  of  freight,  and  to  be  made  at  a 
fixed  period,  having  no  reference  to  the  delivery 
•of  the  goods.     Ih,    See  also  ea^es^  ante,  col.  237. 

Part  Taken  on  Part  Payment.] — The  lien  of  a 
shipholder  for  freight  being  entire,  is  not  lost  or 
waived  by  allowing  part  of  the  goods  to  be  taken 
away  on  payment  of  a  portion  only  of  the  freight, 
without  some  express  contract  with  the  express 
•or  implied  authority  of  the  shipowner.  Perez  v. 
Altojf,  3  F.  &  F.  188. 

5.  Assignment. 

Freight  to  be  Earned.] — An  assignment  by  the 
•  owners  of  a  ship  of  freight  to  be  earned  is  good. 
Douglas  v.  Russidl,  1  MyL  &  K.  488. 

A  shipowner  assigned  to  B.  the  freight  earned 

.  and  to  be  earned  by.  one  of  his  ships,  and  af ter- 

wanls  chartered  her  to  C,  for  a  voyage  to  S. 

The  outward  freight  was  paid  to  A.,  before  the 

ship  sailed.     The  charterparty  afterwards  was 

-UeUvered  to  B.,  by  A.'s  direction,  and  B.  gave 


notice  of  the  assignment  to  C.  Afterwards^ 
but  before  the  ship  returned,  A.  became  bankr 
rupt : — Held,  that  the  homeward  freight  was  not 
in  A.'s  order  and  disposition  at  his  bankruptcy  ; 
and,  therefore,  that  B.  was  entitled  to  it.    Ih, 

Order  and  Difposition«] — Under  a  charterparty, 
entered  into  by  a  broker,  on  behalf  of  the  owner 
of  a  vessel,  whose  name  did  not  appear  on  the 
charterparty,  the  freight  was  to  be  paid  to  the 
broker,  on  behalf  of  the  owner.  The  owner 
assigned  the  freight  to  A.,  who  gave  notice  of  the 
assignment  to  the  broker,  but  not  to  the  lords  of 
the  treasury,  by  whom  the  freight  was  to  be 
paid : — Held,  that  after  such  assignment  and 
notice,  the  freight  was  no  longer  in  the  order  and 
disposition  of  the  owner,  and  consequently  did 
not,  on  his  subsequently  becoming  bankrupt,  pass 
to  his  assignees : — Held,  that  the  money  due  to 
the  charterparty  was  not  in  his  order  and  dis* 
position  at  his  bankruptcy.  Gardner  v.  Lacklan, 
4  Myl.  &  C.  129  ;  8  L.  J.,  Ch.  82  ;  2  Jur.  412, 
1056.  And  see  S.  6%  6  Sim.  407,  on  motion  for 
an  injunction. 

Bnb-charter — ^Kotioe.] — A  shipowner  on  the 
20th  March,  1857,  chartered  his  ship  to  A.  for  a 
voyage  to  Hong  Kong.  The  freight  was  payable 
"  by  approved  bills  on  London,  at  three  months* 
date,  or  cash  under  discount,  following  the 
delivery  of  a  certificate  to  the  charterers,  signed 
by  the  consignees,*'  of  the  delivery  of  the  cargo^ 
On  the  24th  March  the  shipowners  assigned  the 
freight  to  C,  who  gave  no  notice  to  A.  until  Novem- 
ber following.  It  turned  out  that  on  the  2drd 
March  A.  had  sub-chartered  the  ship  tot B.,  whose 
agent  at  Hong  Koug  had  paid  the  freight  to  the 
agent  there  of  the  shipowner : — Held,  that  A. 
was  liable  to  C.  for  the  freight,  and  that  C.*8 
laches  in  giving  notice  had  not  deprived  him  of 
his  rights.     Young  v.  Lhidsay^  27  Beav.  405. 

Prioritiee — Ctoneral  and  Partionlar  Assignee.] 
— The  assignee  of  a  particular  freight  who  gives 
to  the  charterers  notice  of  bis8eouiity,-u;  entitled 
in  priority  to  the  general  "assignee  of  all  freight 
to  be  earned  by  the  same  ship,  who  is  prior  in 
date,  but  gives  no  notice,  and  takes  no  steps  to 
enforce  his  mortgage  until  after  the  paiticular 
assignee  has  given  notice  to  the  charterers,  and 
the  cargo  has  been  in  part  discharged.  Brown  v. 
Tanner,  L.  R.  2  Eq.  806 ;  12  Jur.  (N.8.)  791  ;  14 
L.  T.  825;  14  W.  B.  911. 

Sale  of  8hip.]>-The  right  to  freight  is  inci- 
dental to  the  ownership  of  the  vessel  which  earns 
it,  and  therefore  a  transfer  of  a  share  in  a  ship 
passes  the  corresponding  share  in  the  freight, 
under  an  existing  charterparty,  without  the  men- 
tion of  the  word  *'  freight."  Lindsay  v.  Gibbs, 
22  Beav.  522  ;  2  Jur.  (N.8.)  1039  ;  4  W.  R.  788, 

In  equity  an  assignment  of  freight  to  be  earned 
is  valid,    Jb^ 

A  ship  was  chartered  by  her  owner.  After- 
wards, in  June,  1854,  he  sold  twenty-four  shares 
of  the  ship  to  A.,  and  the  remaining  forty  shares 
to  B.,  ancl  in  December  he  assigned  the  freight  to 
C.  A.  registered  before,  and  B.  after  C.'s  assign- 
ment ;  but  C.  gave  the  first  notice  to  the 
charterers  : — Held,  that  C.'s  right  to  the  freight 
had  priority  over  B.,  but  not  over  A.    lb. 

One  who  is  interested  in  the  freight  alone 
saved  from  the  ship  held  liable  to  contribute  his 
proportion  of  the  expenses  incurred  by  the  ship 
in  earning  the  freight.    lb. 
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Bight  to  Freight  earned  after  8ald»]— See 
JUill,  J£x  parte,  ante,  coL  153. 

Fraud  —  Partnerehlp — TaUng  Aeeounts.]— 
Equitable  assignment  by  A.,  shipowner,  to  C. 
-of  charterparty  freight  payable  by  B.,  the  char- 
terer ;  not  discloeing  an  agreement  by  which  A. 
was  a  partner  with  B.  for  the  voyage  and  liable 
in  accoant  for  losses.  The  adventure  turned  out 
a  loss.  B.  claimed,  as  against  C,  to  balance  the 
^accounts  of  profit  and  loss,  as  he  would  have 
been  entitled  to  do  with  A.  had  the  charterparty 
not  been  assigned  : — Held,  that  in  equity  he  was 
•entitled  to  do  so.  ManfflesY^Dixon/d  H.  L.  Cas.702. 

By  lfanagi"g  Owner.] — Managing  owner  has 
110  power  to  assign  freight  to  secure  private  debt. 
G^niwi  V.  Triukj  supra,  col.  57. 

By  Kaiter.] — The  master  has  no  power  to 
assign  freight.     T/ie  Sir  Henry  Webh,  13  Jur.  639. 

Co-ownen— Aafignmont  of  Share  of  Freight 
-by  somo— Dednetion  of  Xzpense  of  Earning.  ]-— 
The  wages  of  the  captain  and  seamen  of  a  ship, 
being  the  expenses  which  produce  the  income 
thereof,  are  proper  deductions  to  be  made  from 
the  gross  freight,  as  between  the  part  owners  of 
the  ship  and  the  assignees  of  the  freight  belonging 
to  the  other  co-owners.  Lindmy  v.  Gibhs,  28 
L.  J.,  Ch.  692  ;  5  Jur.  (N.S.)  376  ;  7  W.  B.  320— 
L..JJ. 

Direction  to  Agent  to  pay  out  of  Freight  a 
"Speoillo  Bill — Subsequent  Direction  to  pay  other 
Bills — ^Priorities.] — Where  the  purchaser  of  a 
ship  gave  three  bills  in  payment,  and  instructed 
"his  agent  to  pay  the  amount  of  the  first  out  of 
the  freight  of  the  ship,  and  afterwards  sent  a 
written  order  to  satisfy  out  of  the  freight  the 
amount  of  any  current  bill  given  in  payment  for 
the  vessel :— Held,  that  the  latter  should  not 
supersede  the  former  direction,  which  created  a 
priority  over  the  holders  of  the  other  bills.  Miln 
V.  Walton,  2  Y.  &  C.  C.  C.  354  ;  7  Jur.  892. 

Fa3nnent  of  Freight  on  Assignment.]  —  See 
3.  Payment  ;  ii.  On  Assignment,  supra,  col.  392. 

Payment  of  Bottomry  Debt  out  of  Proceeds  ot 
Ship— Freight  not  being  brought  in.] — See  The 
Percy,  ante,  col.  218. 

Hypothecation  of  Freight.]— iSSseX.  Bottomry. 


XIV.  DEMURRAGE. 

1.  Liability  under  Contract. 

a.  Charterer — Cesser  Clause,  446. 

b.  Consignees    and    Indorsees    of    Bill    of 

Lading,  451. 

c.  Other  Cases,  453. 

2.  yotice  of  Arrival,  456. 

3.  7%me  and  CalouloHon  of  Dayg^  457. 

4.  Place,  A61. 

5..  Litadintf  and    DiscJiarging — Jiulcs  of  Port, 

470. 
*.  Causes  of  Delay. 

a.  Weather,  476. 

b.  Not  producing  Bill  of  Lading,  479. 

c.  Strikes,  480. 

d.  Other  Causes,  482. 
7.  Rate  of  Payment,  491. 
^,  Lien  for,  \n. 


9.  Practice^ 

a.  Jurisdiction^  492. 

b.  Pleading,  493. 
See  alto  XI.  Chabtbbpabty  ;  XII.  Bill  of 

Ladino. 

1.  Liability  ukdeb  Contbact, 
a.  Charterer — Oeaaer  Clatiae. 

Delay  in  Loading.]— By  a  charterparty  it  was 
agreed  that  a  ship  should,  with  all  convenient 
speed,  proceed  to  Sunderland,  and  that  the 
charterer  should  there  load  the  ship  in  regular 
turn  with  a  full  cargo  of  coals,  and  the  ship 
should  proceed  with  it  to  Kiel,  and  deliver  to 
freighter  or  assigns,  on  payment  of  freight ; 
"  and,  that  the  charter  heing  concluded  by  the 
charterer  on  behalf  of  another  party  resident 
abroad,  all  his  liability  should  cease  as  soon 
as  he  had  shipped  the  cargo": — Held,  that 
this  clause  only  exempted  the  charterer  from 
liability  accruing  after  the  loading  of  the  cargo ; 
and  that  he,  therefore,  remained  liable  for  delay 
in  loading,  although  he  had  ultimately  loaded  a 
full  cargo.  Chrietojferson  v.  Hansen,  41  L.  J., 
Q.  B.  217  ;  L.  R.  7  Q.  B.  509 ;  26  L.  T.  547 ;  20 
W.  R.  626  ;  1  Asp.  M.  C.  305. 

By  a  charterparty  it  was  agreed  that  the  ship 
should  go  to  a  certain  port  and  there  load 
from  the  charterer  a  cargo  "in  the  customary 
manner,"  and  proceed  therewith  to  another  port 
and  deliver  the  same.  .  .  .  **The  cargo  to  be 
discharged  in  ten  working  days,  commencing 
from  the  day  after  the  ship  had  got  into  her 
projjer  discharging  berth.  Demurrage  at  21.  per 
100  tons  register  per  day.  .  .  .  The  ship  to 
have  an  absolute  lien  on  cargo  for  freight  and 
demurrage,  the  charterer's  liability  to  any  clauses 
in  the  charter  ceasing  when  he  has  delivered  the 
cargo  alongside  ship  "  : — Held,  that  the  demur- 
rage and  the  lien  and  exemption  clauses  did  not 
apply  to  damages  by  undue  detention  of  the 
vessel  at  the  port  of  loading.  Lockhart'7.  Folk, 
44  L.  J.,  Ex.  105  ;  L.  R.  10  Ex.  132  ;  33  L.  T.  96  : 
23  W.  R.  753  ;  3  Asp.  M.  C.  8. 

*' Loading  Sxoopted."] — A  charterparty  con- 
tained the  following  clause  :  '*  This  charter  being 
concluded  by  the  charterers  on  behalf  of  another 
party,  it  is  agreed  that  all  liability  of  the  former 
shall  cease  as  soon  as  the  cargo  is  shipped,  loading 
excepted,  the  owners  and  master  of  the  vessel 
agreeing  to  rest  solely  on  their  lien  on  the  cargo 
for  freight,  demurrage  and  all  other  claims,  and 
which  lien  it  is  hereby  agreed  that  they  shall 
have"  : — Held,  that"  loading  excepted  "  extended 
to  delay  in  loading,  and  was  not  confined  to  the 
loa^ling  a  full  and  complete  cargo ;  and  the 
charterers,  therefore,  remained  liable  for  the  delay, 
though  they  had  shipped  a  complete  cargo.  Lister 
V.  Van  HaanJibergen^  45  L.  J.,  Q.  B.  495  ;  1  Q.  B.  D. 
269  ;  34  L.  T.  446  ;  24  W.  R.  395  ;  3  Asp.  M.  C.  146. 

No  Orders  given  as  to  Port  of  Dlsohargo — ^Hot 
safe  Port.] — By  a  charterparty  the  ship  was, 
after  loading  a  full  cargo,  to  proceed  to  a  port  of 
call  for  orders,  to  be  forwarded  within  forty- 
eight  hours  after  notice  of  arrival  given  to  the 
charterers,  to  discharge  at  a  good  and  safe  port. 
Twelve  working  lay  days  to  be  allowed  the 
freighters  for  loading  the  ship  at  the  port  of 
loading,  and  waiting  for  orders  at  the  port  of 
call,  and  fifteen  days  over  and  above  the  laying 
days  at  ^d.  per  ton  per  da^'.  Charterers'  liability 
to  cease  when  the  ship  wt^  loaded,  the  owners  of 
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the  ship  to  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight  and  demurrage.  In 
an  action  by  the  shipowners  against  the  char- 
terers for  not  giving  orders  as  to  the  port  of 
discharge,  and  for  giving  orders  that  the  shi|) 
should  proceed  and  discharge  at  a  port  which  was 
not  a  safe  port  within  the  meaning  of  the  charter- 
party  : — Held,  that  inasmuch  as  delay  at  the 
port  of  call  was  provided  for  by  the  stipulation 
in  respect  of  demurrage,  the  charterers  were 
discharged,  whether  the  actual  damages  claime<l 
were  covered  by  the  owners'  lien  or  not.  French 
v.  Gerber,  46  L.  J.,  C.  P.  320 ;  2  C.  P.  D.  247  ; 
36  L.  T.  350 ;  25  W.  R.  355  ;  3  Asp.  M.  C.  574— 
C.  A. 

Boadiaff  Bill  of  Ladixig  and  Charterparty 
Together.] — ^A  vessel  was  chartered  to  carry  a 
cargo  of  coals  from  Cardiff  to  Koucd.  The 
charterparty  provided  that  the  liability  of  the 
charterers  should  cease  "  when  the  ship  is  loaded 
and  advance  of  freight  with  demurrage  at  Cardiff 
paid."  "  Ship  to  have  a  lien  on  cargo  for  freight, 
dead  freight  and  demurrage."  The  bill  of  lading 
contained  no  restriction  on  the  liability  of  the 
charterers.  In  an  action  for  balance  of  freight : 
— ^Held,  that  the  charterparty  and  bill  of  lading 
must  be  read  together,  and  constmed  according 
to  the  plain  meaning  on  the  face  of  them,  and 
that  the  charterers'  liability  ceased  on  perform- 
ance of  the  conditions  in  the  charterparty. 
Barwhk  v.  Bwrmjeat,  36  L.  T.  250 ;  26  W.  R. 
395  ;  3  Asp.  M.  C.  376. 

gecnring  Berth,] — ^Whei-ethe  charterer  refused 
to  name  a  substituted  dock  where  the  ship  could 
lie  in  safety  afloat  according  to  the  terms  of  the 
charterimrty,  and  delay  ensued  in  discharging 
the  cargo: — Held,  that  he  became  liable  to 
demurrage  and  charges  for  unloading.  Dakl  v. 
Donkin  ot  KeUim^  50  L.  J.,  Ch.  411  ;  6  App.Cns. 
38  ;  44  L.  T.  381  ;  29  W.  R.  643 ;  4  Asp.  M.  C. 
392— H.  L.  (E.) 

Cesser  Clause — Betention  at  Port  of  Loading 
— Lien.] — By  a  charterparty  it  was  stipulated 
that  the  ship  should  proceed  to  a  loading-berth 
at  the  port  of  loading,  and  there  receive  on  board 
a  full  and  complete  cargo,  and,  being  so  loaded, 
should  proceed  to  the  jxirt  of  discharge,  "  All 
liability  of  charterers  to  cease  on  completion 
of  loacling,  provided  the  value  of  the  cargo  is 
sufficient  to  satisfy  the  lien  which  is  hereby 
given  for  all  freight,  deatl  freight,  demurrage 
and  average  (if  any)  under  this  charterparty" 
— "  To  be  loaded  as  customary  .  .  .  and  to  be 
discharged  as  customary  at  the  average  rate  of 
not  less  than  100  tons  per  working  day  from  the 
time  the  ship  is  in  berth  and  r^y  to  be  dis- 
charged, and  notice  thereof  has  been  given  by 
the  master  in  writing.  Demurrage  to  be  at  the 
rate  of  20Z.  per  day "  : — Held,  in  an  action  by 
the  shipowners  to  recover  damages  for  undue 
detention  of  the  ship  at  the  port  of  loading,  that 
the  stipulation  as  to  the  cesser  of  the  charterers' 
liability  did  not  apply  to  liability  for  damages 
for  detejition  at  the  |K)rt  of  loading,  for  the  cesser 
of  the  charterers'  liability  must  be  taken  to  be 
co-extensive  with  the  lien  created  by  the  charter- 
party  ;  and,  upon  the  true  construction  of  the 
charterparty,  the  shipowners  had  no  lien  in 
respect  of  such  damages,  "  demurrage  "  u-nder 
the  charterparty  not  being  applicable  to  the 

S)rt  of  loading.      Loekltart  v.  Falk  (L.  R.  10 
X.  132)  followed  and  approved.    Dunlop  v. 


Balfour,  61  L.  J.,  Q.  B.  354  ;  [1892]  1  Q.  B.507; 
66  L.  T.  456 ;  40  W.  R.  371  ;  7  Asp.  M.  C.  181 
— C.A. 

Charterer  Proteeted.] — ^A  charterparty,  by 
which  it  was  agreed  that  the  cargo  shoiUd  be 
loaded  and  discharged  with  all  des^mtch,  con- 
tained the  following  clause :  ^'  The  charterers' 
liability  on  this  charter  to  cease  when  the  cargo 
is  shipped  (provided  the  same  is  worth  the  freight 
on  arrival  at  the  port  of  discharge),  the  captain 
having  an  absolute  lien  on  it  for  freight,  dead 
freight  and  demurrage,  which  he  or  owners  shall 
be  bound  to  exercise."  The  charterers  having 
shipped  a  cargo  worth  the  freight  on  arrival  at 
the  port  of  discharge : — Held,  that  they  were 
protected  by  the  clause  from  liability  to  theship* 
owner  for  not  loading  the  ship  in  due  time 
according  to  the  charter.  Bannitter  v.  Brenlauer, 
36  L.  J.,  C.  P.  195  ;  L.  R.  2  C.  P.  497  ;  16  L.  T. 
418  ;  15  W.  R.  840.  But  see  Clijik  v.  Radford, 
infra. 

By  a  charterparty  it  was  stipulated  that  the 
ship  should  proceed  to  a  loading-place  at  the 
port  of  loading,  and  load  "in  the  usual  and 
customary  manner  "  a  full  and  complete  cargo, 
and  therewith  proceed  to  a  port  of  discharge, 
"  the  cargo  to  be  unloaded  at  the  average  rate 
of  not  less  than  100  tons  per  working  day — or 
charterers  to  pay  demurrage  at  the  rate  of 
4d.  per  ton  register  per  diem — ^the  charterers* 
liability  under  this  charterparty  to  cease  on 
the  cargo  being  loaded,  the  owners  having- 
a  lien  on  the  cargo  for  the  freight  and  demur- 
rage" : — Held,  that  the  stipulation  as  to  the 
cesser  of  the  charterers'  liability  did  not  apply 
to  liability  for  damages  for  undue  detention 
at  the  port  of  loading;  for,  in  the  absence 
of  anything  in  the  charterparty  to  the  contrary, 
the  cesser  of  the  charterers'  liability  must  be 
taken  to  be  co-extensive  with  the  lien  created  by 
the  charterparty,  and  upon  the  true  construction 
of  the  charterparty,  the  shipowner  had  no  lien 
in  re8[)ect  of  such  damages.  Bannister  v.  Bret- 
lauer  (supra)  questioned.  Clink  v.  Ba4ford^ 
60  L.  J.,  Q.  B.  388;  [1891]  1  Q.  B.  625;  64 
L.  T.  491 ;  39  W.  R.  355  ;  7  Asp.  M.  C.  10— 
C.A. 


Belay  in  Loading— Lien.] — A  charter- 


party  contained  the  following  clause :  "  Char- 
terers' liability  to  cease  when  the  ship  is  loaded, 
the  captain  having  a  lien  upon  the  cargo  for 
freight  and  demurrage."  In  an  action  for 
demurrage  at  the  ix>rt  of  loading : — Held,  first, 
that  the  lien  extended  to  demurrage  at  the  port 
of  loading,  as  well  as  at  the  port  of  discharge. 
Fraiwetco  v.  Massey,  42  L.  J.,  Ex.  75 ;  L.  R.  8 
Ex.  101  ;  21  W.  R.  440. 

Held,  secondly,  that  the  ship  having  been 
loaded,  the  charterer  could  not  be  sued  for 
demurrage  incurreil  during  the  loading.    Ih. 

A  vessel  was  chartered  to  carry  a  cargo  of  coals 
to  Callao,  to  be  delivered  to  the  order  of  the 
charterer's  agent.  The  charterparty  provided 
that  the  ship  should  be  loaded  at  the  rate  of 
seventy-live  tons  per  clear  working  day,  "stif- 
fening coal  to  be,  if  required,  supplied  at  the 
expense  of  the  ship,  and  at  the  rate  of  forty  tons 
per  clear  working  day  ,  .  ."  but  all  days  on 
which  stiffening  coal  is  to  be  taken  on  board,  or 
the  ship  is  detained  for  the  same,  arc  to  be 
excluded  from  the  computation  of  the  working 
days  allowed  for  loading :  the  vessel  to  be 
discharged  at  the  rate  of  forty  tons  i^er  clear 
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working  day.  .  .  .  Demurrage  to  be  paid  for  each 
day  beyond  the  days  allowed  for  loading  and 
discharging  respectively  at  the  rate  of  3^.  per 
registejred  ton  per  day.  The  master  to  have  a 
lien  upon  the  cargo  for  all  freight,  dead  freight 
and  demurrage.  All  liability  of  the  charterer 
nnder  this  agreement  should  cease  as  soon  as  the 
cargo  is  on  board.  .  .  .  All  questions,  whether  of 
short  delivery,  demurrage  or  otherwise,  are  to 
be  settled  by  the  charterer's  agent  at  the  port 
of  destination.'*  The  vessel  arrived  at  Callao, 
where  the  captain,  at  the  request  of  the  char- 
terer's agent,  delivered  the  cargo  to  him  without 
insisting  on  his  lien  for  freight  and  demurrage. 
In  an  action  on  the  charterparty  for  undue 
detention  of  the  vessel  in  putting  stiffening  coed 
on  board: — Held,  that  the  shipowner  hsul  no 
cause  of  action  on  the  charterparty  ;  the  clause 
providing  for  the  cesser  of  the  charterer's  liabi- 
lity operating  as  an  absolute  discharge,  noWith- 
standing  that  the  charterer  and  consignee  were 
the  same  person.  Sanguinetti  v.  Pacific  Steam 
XarigntioH  Co,.  46  L.  J.,  Q.  B.  106 ;  2  Q.  B.  D. 
238  ;  35  L.  T.  658  ;  2o  W.  R.  160  ;  3  Asp.  M.  C. 

Held,  also,  that  the  demurrage  clause  extended 
to  detention  of  the  vessel  in  putting  stiffening 
ooal  on  board,  and  that  damages  for  such  deten- 
tion were  covered  by  the  owner's  lien.    Ih, 

By  a  charterparty  cargo  was  to  be  loaded  in 
thirteen  working  days,  and  to  be  discharged  at 
not  less  than  thirty  tons  per  working  day.  Ten 
days'  demurrage  to  be  aUowed  above  the  said 
days.  The  charterer's  liability  to  cease  when 
ship  is  loaded,  the  captain  or  owner  having  a 
lien  on  cargo  for  freight  and  demurrage : — Held, 
that  the  charterer  upon  loading  the  cargo  was 
discharged  from  liability  for  demurrage  incurred 
at  the  port  of  loading.  Kish  v.  Cory^  44  L.  J., 
Q.  B.  205 ;  L.  R.  10  Q.  B.  553  ;  32  L.  T.  670 ; 
23  W.  B.  880  ;  2  Asp.  M.  C.  593— Ex.  Ch.  See 
J^etrocochino  v.  Butt,  post,  col.  534. 

A  charterparty  contained  stipulations  in  the 
usual  form  for  payment  of  freight  and  demur- 
rage, and  also  a  stipulation  that  "as  this 
charterparty  is  entered  into  by  the  charterers 
for  account  of  another  party,  their  liability 
ceases  as  soon  as  the  cargo  is  on  board,  the 
vessel  holding  a  lien  upon  the  cargo  for  freight 
and  demurrage."  The  charterers  having  placed 
the  cargo  on  board  at  the  port  of  lading,  a  bill 
of  lading  was  signed  whereby  the  goods  were 
made  deliverable  to  themselves  at  the  port  of 
discharge,  "they  paying  freight  and  all  other 
conditions  as  per  charterparty."  In  an  action 
by  the  shipowner  against  them  as  consignees  of 
the  cargo,  for  demurrage  in  respect  of  delay  at 
the  port  of  discharge : — Held,  that  the  cesser 
clause  in  the  charterparty  must  be  rejected  as 
inapplicable  in  reading  the  bill  of  lading,  which 
incorporated  all  the  conditions  of  the  charter- 
party  applicable  to  the  reception  of  the  goocls  at 
the  port  of  discharge,  and  therefore  that  the 
plaintiff  was  entitled  to  maintain  the  action. 
GMllieh^n  v.  Stewart,  53  L.  J.,  Q.  B.  173 ;  13 
Q.  B.  D.  317;  50  L.  T.  47;  32  W.  R.  763;  6 
Asp.  M.  C.  20*)— C.  A.  See  also  The  San  Eaman, 
ante,  col.  277. 

A  memorandum  for  a  charterparty  made 
between  shipowners  and  Y.,  "  as  agent  for  the 
freighter"  (no  principal  being  named),  after 
providing  for  "demurrage  over  and  above  the 
laying  days  at  71,  per  dav,"  stated  that  "it  is 
further  agreed,  that,  this  charterparty  being  con- 
cluded by  "  Y.  "  for  another  party,  the  liability 
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of  the  former  in  every  respect,  and  as  to  all 
matters  and  things,  as  well  before  as  after  the 
shipping  of  the  cargo,  shall  cease  as  soon  as  they 
have  shipped  the  cargo"  : —  Held,  that  Y.  was 
not  liable  upon  this  memorandum  for  demurrage 
at  the  port  of  discharge.  Ogleehy  v.  Ygleeiaa, 
El.  Bl.  &  El.  930  ;  27  L.  J.,  Q.  B.  396  ;  6  W.  R. 
690. 

CoUiery  Chuuraatae — Ineorporation.] — ^A  cesser 
clause  in  a  charterparty  applies  not  merely  to 
liability  for  demurrage,  but  to  liability  incurred 
through  detention  in  the  nature  of  demurrage. 
It  was  agreed  by  charterparty  between  uie 
plaintifb,  the  owners  of  a  steamship,  and  the 
defendants,  as  charterers,  that  the  snip  should 
proceed  to  C,  and  there  "  load  in  the  usual  and 
customary  manner  a  cargo  of  coals,"  and  proceed 
to  T.  "  The  vessel  to  be  loaded  as  customary, 
but  subject  in  all  respects  to  the  colliery 
guarantee,  in  108  colliery  working  hours."  The 
cargo  was  to  be  loaded  at  a  specified  rate  per 
day,  "  or  charterers  to  pay  demurrage  at  the  rate 
of  30«.  per  hour."  The  master  was  to  sign 
"  clean  biUs  of  lading  without'  alteration  as  pre- 
sented by  the  charterers,"  "The  charterers' 
liability  to  cease  on  the  cargo  being  landed  and 
the  advance  freight  paid,  the  owners  having  a 
lien  on  the  cargo  for  the  balance  of  freight  and 
demurrage."  By  a  colliery  giuirantee,  colliery 
proprietors  undertook  to  load  the  ship  for  the 
defendants  in  108  hours.  "  Demurrage  (if  any) 
to  be  at  the  rate  of  20«.  per  hour."  The  ship 
was  not  loaded  in  108  colliery  working  hours. 
In  an  action  for  demurrage  or  for  detaining  the 
vessel  an  unreasonable  time : — Held,  that  the 
defendants  were  not  liable,  as  the  cesser  clause 
covered  the  plaintiff's  claim.  Semble,  that  the 
plaintiffs  had  no  right  of  action  against  the 
defendants  under  the  colliery  guarantee  unless 
the  guarantee  was  incorporated  with  the  charter- 
party  ;  but  that,  by  the  custom  of  the  trade, 
the  shipowners  have  such  a  right  of  action 
against  the  colliery  proprietors.  Reetitwtii^n 
Steamship  Co.  v.  P<>i>,  64  L.  T.  491,  n. ;  7  Asp. 
M.  C.  11,  n.— C.  A.  Affirming  61  L.  T.  330  ;  6 
Asp.  M.  C.  428. 

Demurrage  at  Port  of  Shipmont  or  of  Bif- 
ohargo.] — ^A  charterparty  entered  into  by  a 
broker  for  a  foi-eign  charterer  contained  the 
words  "  fourteen  days  for  loading  in  the  Tyne  or 
the  captain  to  receive  5/.  per  day,  day  by  day," 
and  at  the  port  of  discharge  "  demurrage  over  and 
above  the  said  lying  days  at  5i.  per  day."  "  This 
charter  being  concluded  by  N.  (the  broker)  on 
behalf  of  another  party,  it  is  agreed  that  all 
liabilitv  of  the  former  shall  cease  as  soon  as  he 
has  shipped  the  cargo,  the  owners  and  master 
agreeing  to  rest  solely  on  their  lien  on  the  cargo 
for  freight  and  demurrage"  : — Held,  that  demur- 
rage in  the  last  clause  meant  demurrage  at  the 
port  of  discharge,  and  that  the  brokers'  liability 
for  demuiTage  at  the  port  of  loading  did  not 
cease  on  shipment  of  the  cargo.  Ptdersen  v. 
Lotlnga,  5  W.  R.  290. 

A  charterparty  provided  :  "  Charterers'  liability 
to  cease  as  soon  as  the  cargo  is  shipped  in  terms 
of  this  charter,  captain  having  an  absolute  lien 
for  all  freight,  dead  freight  and  demurrage  "  : — 
Held,  that  the  charterers  were  not  liable  for 
demurrage  incurred  before  loading  completed, 
the  cargo  having  been  all  shipped.  Salvenen  v. 
€hiy,  13  Ct.  of  Sess.  Cas.  (4th  ser.)  85. 

A  charterparty  provided  :  "  Charterers'  respon- 
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flibilitj  to  cease  on  cargo  being  loaded,  provided 
the  cargo  is  worth  the  freight  at  port  of  dis- 
charge. To  be  loaded  as  customary  at  Sydney  ; 
to  be  discharged  as  customary  at  ...  at  the 
rate  of  not  less  than  100  tons  of  coals  per  work- 
ing day  .  .  .  and  ten  days  on  demurrage  over 
and  above  the  said  laying  days  at  id.  per  regis- 
tered ton  per  day."  In  an  action  brought  by 
the  owners  against  the  charterers  for  detention 
at  the  port  of  loading : — Held,  that "  demurrage  '* 
in  the  lien  clause  did  not  cover  detention  at  the 
loading  port,  and  that  the  charterers  were  liable. 
Gardiner  v.  Macfarlane,  16  Ct.  of  Sess.  Cas. 
(4th  ser.)  658. 

SzoeptioB  of  HindraiiM  beyond  Chartorors' 
Cwtnl,}— Gardiner  v.  Macfarlane,  20  Ct.  of 
Sess.  Cas.  (4th  ser.)  414. 

Salt  Caigo — ^Lightors  Benoapod.] — See  Aller- 
ton  Sailing  Ship  Of,  v.  Folk,  supra,  coL  278. 

Sfbot  of  dauo  ompoworiAg  Kaster  to  Land 
Cargo  if  not  Applied  for  in  QUTon  Time.  ] — ^The 
common  stipulation  in  a  bill  of  lading,  that  if 
the  goods  are  not  applied  for  within  twenty-four 
hours  of  the  ship's  arrival,  the  master  or  agent  is 
to  be  at  liberty  to  land  the  same  at  the  risk  and 
expense  of  the  owner  of  the  goods,  and  retain  a 
lien  for  his  charges  on  that  account,  gives  the 
shipowner  an  alternative  remedy.  It  does  not 
supersede  his  right  to  have  the  cargo  unloaded 
by  the  consignee  and  hold  him  liable  for  delay  ; 
nor  does  it  apply  to  the  case  where  the  goods  are 
applied  for  in  due  time,  but  the  unloading  by 
the  consignee  is  afterwards  interrupted.  Ifick 
V.  Bodocanachi,  61  L.  J.,  Q.  B.  42 ;  [1891]  2 
Q.  B.  626 ;  40  W.  K  161  ;  7  Asp.  M.  C.  97  ;  56 
J.  P.  54 — C.  A.  Affirmed,  nom.  JERck  v.  Bay- 
nurnd,  62  L.  J.,  Q.  B.  98  ;  [1893]  A.  C.  22  ;  1  R. 
125  ;  68  L.  T.  175  ;  41  W.  R.  384  ;  7  Asp.  M.  C. 
233— H.  L.  (E.) 

Contraet  at  an  End.]— See  Hiek  v.  Twtedie, 
supra,  coL  264. 

b.  Conaiffnee  and  Indorsee  of  Bill  of 

Ijadlnir* 

See  also  XII.  Bill  of  Lading. 

Coniigneot — ^Xomorandiun  on  Bill  of  Lading.] 
— If  a  consignee  accepts  goods  under  a  bill  of 
lading,  at  the  bottom  of  which  is  a  memorandum 
that  the  ship  is  to  be  cleared  in  sizteeen  days, 
and  SI.  demurrage  to  be  paid  after  that  time,  the 
master  upon  ddivery  of  the  goods  may  recover 
demurrage  against  the  consignee.  Jeston  v.  Solly, 
4  Taunt.  52  ;  13  R.  R.  557. 

Implied  Contract.] — ^The  master  who  by  a 
bill  of  lading  has  undertaken  to  deliver  goods  to 
the  consignee  on  payment  of  freight,  cannot  main- 
tain an  action  against  the  consignee  on  an  implied 
contract  to  pay  demurrage.  Evamt  v.  ForH^r, 
1  B.  &  Ad.  118 ;  8  L.  J.  (0.8.)  K.  B.  348. 

'*  Paying  for  Ooodi  at  per  Charterpartj " — 
SfFeot  of.] — The  consignee  of  a  bill  of  lading 
which  makes  the  goods  deliverable  to  him  or 
assigns,  'Spaying  for  the  goods  as  per  charter- 
party,"  does  not,  by  taking  the  goods  at  the 
destination,  make  himself  liable  to  pay  for  de- 
murrage in  the  port  of  loading  according  to  the 
rate  stipulated  in  the  charterparty,  though  there 


is  an  express  stipulation  for  a  lien  on  the  goods 
for  such  demurrage.  Smith  v.  Siereking,  5  EL  & 
BL  589  ;  1  Jur.  (KA)  1135  ;  4  W.  R.  25— Ex.Ch. 

Coniidoration.] — ^Where  in  an  action  on  an 
agreement  for  payment  of  demurrage  on  delivery 
of  a  cargo  of  coals  the  defendant  pleaded  that 
the  plaintiff  had  previously  contracted  with 
another  party  for  the  delivery  of  the  coals  to  the 
defendant  by  the  plaintiff,  and  that  there  was 
no  consideration  for  the  promise  of  the  defendant 
to  the  plaintiff : — Held,  that  the  plea  was  bad, 
and  that  the  performance  of  an  existing  contract 
by  one  of  the  parties  thereto  may  be  a  good  con- 
sideration for  a  promise  to  him  by  a  third  party. 
SeaUon  v.  Pegg,  6  H.  &  N.  295  ;  30  L.  J..  Ex.  226  ; 
3  L.  T.  763  ;  9  W.  R.  280. 

Indonoei — ^Ezproos  Stipulation.] — Where  a 
bill  of  lading  stipulates  on  the  face  of  it  for  pay- 
ment of  demurrage,  an  indorsee  taking  goods 
under  it  is  liable  for  demurrage.  Stindt  v. 
Roberts,  5  D.  &  L.  460 ;  2  B.  C.  Rep.  212 ;  17 
L.  J.,  Q.  B.  166 ;  12  Jur.  518. 

The  acceptance  of  a  cargo  by  the  indorsee  of 
a  bill  of  lading,  whereby  the  goods  were  deliver- 
able to  order  against  payment  of  the  agreed 
freight  and  other  conditions,  as  per  charterparty, 
is  a  circumstance  from  which  a  jury  may  imply 
a  contract  on  his  part  to  pay  demurrage  stipu- 
lated for  by  the  charterparty,  notwithstanding 
his  refusal  at  the  time  of  receiving  the  goods  to 
pay  the  demurrage.  Wegener  v.  Smith,  15  C.  B. 
285  ;  24  L.  J.,  C.  P.  25  ;  3  C.  L.  R.  47. 

An  assignee  of  a  bill  of  lading,  by  the  terms  of 
which  he  is  to  receive  a  cargo  from  a  ship,  paying 
freight  according  to  the  charterparty,  is  not  liable 
for  demurrage,  although  that  is  stipulated  for  in 
the  charterparty,  and  although  in  the  margin  of 
the  bill  there  is  written, "  There  are  eight  working 
days  for  unloading  in  London,"  there  being  no 
stipulation  in  the  bill  for  the  payment  of  demur- 
rage. Chappell  V.  ComfoH,  10  C,  B.  (N.8.)  802  ; 
31  L.  J.,  C.  P.  68  ;  8  Jur.  (N.8.)  177  ;  4  L.  T.  448  ; 
9  W.  R.  694. 

Holdor  by  Way  of  Soovrity.^— Liability  for 
demurrage  under  a  bill  of  lading  unposed,  byway 
of  security  only,  on  the  holder  who  presented  the 
bill  and  demanded  the  delivery.  AZZ^av.  Coltart^ 
52  L.  J.,  Q.  B.  686 ;  11  Q.  B.  D.  782 ;  48  L.  T. 
944  ;  31  W.  R.  841 ;  5  Asp.  M.  C.  104. 

Undertaking  to  Pay  f6r  XTnroaionablo  Delay 
by  BeoeiTon  of  Cargo.]— A  charterparty  stipu- 
lated that  the  agreed  freight  should  be  paid  on 
right  and  true  delivery  of  cargo,  and  that  the 
discharge  at  the  port  of  delivery  should  be  made 
in  accordance  with  the  usage  of  the  dischai^ng 
port.  The  defendants  were  indorsees  of  the  bills 
of  lading,  which  were  expressed  to  be  subject  to 
the  conditions  of  the  charterparty,  and  contained 
the  following  clause :  "  The  goods  to  be  taken 
from  the  ship  by  the  consignee  immediately  they 
come  to  hand  in  discharging  the  ship,  otherwise 
they  will  be  landed  or  put  into  craft  by  the 
master  or  ship's  agent  (at  the  merchant's  risk  and 
expense),  and  either  or  both  to  have  a  lien  on 
such  goods  until  the  payment  of  all  costs  and 
charges  so  incurred."  In  an  action  by  the  plain- 
tiff for  damages  for  detention  of  the  ship  by 
default  of  the  defendants,  the  jury  found  that  the 
ship  was  detained  for  two  days  beyond  a  reason- 
able time  for  unloading,  and  that  30/.  a  day  was 
a  &ir  charge  for  the  detention,  and  that  the 
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defendants  held  themselTefl  oat  to  the  plaintiff 
as  receivers  of  the  cargo  under  the  bill  of  lading, 
•to  as  to  lead  the  plaintiff  to  look  to  them  as  such. 
There  was  evidence  that  the  defendants  told  the 
plaintiff's  agent,  before  the  ship  arrived,  that 
they  had  the  cargo,  and  would  pay  the  freight ; 
and  that  daring  the  unloading  the  plaintiffs 
4tgent  complained  daily  to  the  defendants  of 
their  delay,  telling  them  that  there  would  be  a 
•claim  for  demurrage,  without  a  repudiation  by 
them  of  liability  : — Held,  that  there  was  evidence 
that  the  defendants  undertook  to  pay  for  any 
unreasonable  delay,  and  that  they  took  delivery 
under  the  provisions  of  the  bill  of  lading.  Palmer 
▼.  Zarifi,  37  L.  T.  790 ;  3  Asp.  M.  C.  540. 

HoBeferenee  to  Bemnrrage  la  Bill  of  Lading.] 
— ^The  charterparty  provided  for  the  payment  ol 
freight,  and  allowed  thirty  days  for  loading  and 
xmloading ;  the  bill  of  lading  provided  for  the 
payment  of  freight  as  per  charter,  and  made  no 
Teference  to  demurrage : — Held,  that  an  indorsee 
•of  the  bill  of  lading  was  not  liable  for  demurrage. 
Olieer  v.  Muggerldgey  7  W.  R.  164,  And  see 
post,  coL  461. 

Liability  of  Conngneo  acting  at  Agent — ^Bill 
•of  Lading  inoorporating  Charterparty.] — Con- 
signees under  a  bill  of  lading  which  made  the 
.goods  deliverable  tu  them,  *'  paying  freight  and 
all  other  conditions  as  per  charterparty,"  refused 
to  pay  demurrage  incurred  at  the  port  of  loading 
and  due  under  the  terms  of  the  charterparty,  but 
4U»3epted  delivery  of  the  goods.  The  consignees 
were,  and  were  known  to  the  shipowners  to  be, 
ncting  only  as  agents.  In  an  action  by  the  ship- 
owners for  demurrage  : — Held,  that  the  con- 
-signees  were  not  liable.  County  of  Lanea/ter 
Steamship  V.  Sharpe,  59  L.  J.,  Q.  B.  22 ;  24 
Q.  B.  D.  158  ;  61  L.  T.  692 ;  6  Asp,  M.  C.  448. 

Power  of  Master  to  Pill  in— Demurrage.]— 
.See  Allan  v.  JohnsUtne^  ante,  col.  317. 


0.  Other  Cases. 

BeeeiTors  of  CM)odi.] — If  a  person  receives 
:goods  from  on  board  ship,  which  are  shipped  to 
the  shipper's  order  or  his  assignees,  paying 
freight,  with  a  certain  allowance  for  demurrage, 
he  makes  himself,  by  acceptance  of  the  goods, 
liable  to  all  the  terms  of  the  bill  of  lading,  and  of 
•course  to  demurrage.  Dobbin  v.  Thornton^  6  Esp. 
16.    And  see  Palmer  v.  Zarifi,  supra. 

Liability  of  Coniignor.1 — ^A  bill  of  lading  con- 
tained these  words :  "  The  vessel  to  take  her 
regular  turn  in  unloading"  : — Held,  that  the 
•consignor  was  liable  for  her  detention  beyond 
her  regular  tarn,  although  there  was  no  express 
•contract  for  demurrage  in  the  bill  of  lading. 
Caiothron  v.  Trickett,  15  C.  B.  (N.8.)  754  ;  83 
L.  J.,  C.  P.  182  ;  9  L.  T.  609  ;  12  W.  R.  311. 

A  party  hired  sacks  from  a  railway  company 
for  the  conveyance  of  grain  on  their  railway 
subject  to  certain  reg^ulations,  amongst  which  were 
the  following :  "  2.  The  charges  for  the  use  of 
sacks  will  be  a  halfpenny  per  sack  per  journey 
when  discharged  at  any  of  the  company's  stations 
on  the  company's  line,  or  at  their  warehouses,  or 
at  warehouses  or  miUs  connected  by  rail  with 
the  company's  line,  and  \d,  per  sack  when  sent 
to  foreign  stations.  3.  Demurrage  of  a  half- 
penny per  sack  per  week  will  be  charged  after 


the  expiration  of  fourteen  days,  the  time  to  com- 
mence from  the  time  the  sacks  leave  the  station 
to  be  filled ;  the  time  allowed  for  filling  and 
returning  to  the  station  to  be  seven  days. 
10.  None  of  the  company's  sacks  containing 
grain  will  be  allowed  to  leave  any  station,  lociu 
or  foreign,  unless  a  guarantee  is  first  obtained 
by  the  clerk  in  charge  from  the  consignee,  that 
the  g^in  will  be  immediately  discharged,  and 
the  sacks  returned  the  same  day,  and  to  the 
station "  : — Held,  that  the  company's  claim  for 
demurrage  arose  at  the  expiration  of  fourteen 
days  from  the  hire  of  the  sacks,  and  that  the 
only  person  with  whom  there  was  any  contract 
for  demurrage  was  the  consignor,  by  virtue  of 
the  third  regulation  ;  but  that  by  the  operation 
of  the  tenth  regulation  his  liabQity  ceased  upon 
the  company's  permitting  the  sacks  to  get  into 
the  hands  of  the  consignee,  whether  with  or 
without  a  guarantee.  €f.  N,  Ry.  v,  Wyles^  2 
C.  B.  (N.8.)  344. 

Agent — OoniideratioiL] — The  agent  of  the 
consignees  of  a  cargo  wrote  to  the  owner, 
agreeing  to  pay  freight,  demurrage,  &c.,  and 
to  place  himself  in  every  respect  in  the  place 
of  the  charterer.  The  ship  was  detained 
beyond  the  time  allowed  by  the  charterparty  in 
loading  and  unloading,  and  the  demurrage  days 
and  several  days  besides  elapsed  after  the  date 
of  the  agent's  agreement : — Held,  that  he  was 
liable  for  the  detention  beyond  the  demurrage 
days,  as  well  as  for  the  demurrage  on  his  agree- 
ment, as  there  was  a  sufiicient  consideration 
moving  from  the  owner  to  the  agent,  since  he 
could  not  sell  the  cargo  without  the  owner's 
consent.  Benson  v.  Hipping^  4  Bing.  455  ;  1 
M.  &  P.  246  ;  3  Car.  &  P.  186  ;  6  L.  J.  (0.8.) 
C.  P.  64. 

Partnonhip  in  Part  of  Agreement  between 
Charterer  and  Freighter. — ^A.  having  chartered 
a  steamer,  agreed  with  B.  to  take  out  some 
engines  in  her  to  Barcelona,  it  being  known  to 
both  parties  that  the  engines  could  not  be  shipped 
unless  some  alterations  were  made  in  her  hatch- 
ways. The  agreement  contained  the  following 
conditions  : — First,  that  A.  should  lay  the  steamer 
on  her  berth  at  Liverpool  for  Barcelona. 
Secondly,  that  she  should  not  be  required  to  lie  on 
her  berth  longer  than  ten  days.  Thirdly,  that  she 
should  make  the  voyage  from  there  to  Barcelona 
for  the  lump  sum  of  6502.,  A.  to  pay  all  charges. 
Fourthly,  that  B.  should  load  in  the  steamer  two 
engines  and  tenders  complete,  for  240Z. ;  freight 
to  be  paid  at  Liverpool  on  delivery  of  bills  of 
lading,  without  any  deduction  for  interest  or 
insurance.  Fifthly,  that  such  of  these  goods  as 
weighed  above  twenty  cwt.  should  be  put  in  the 
steamer,  stowed,  taken  out,  and  landed  at  ship- 
per's risk  and  expense.  Sixthly,  that  the  goods 
should  be  taken  oat  of  the  steamer  as  soon  as  the 
captain  was  ready  to  deliver  them,  in  five  days, 
Sunday  excepted  ;  and  20/.  demurrage  to  be  paid 
by  the  shipper  or  receiver  of  the  goods,  for  every 
day  that  she  was  detained  over  and  above  five 
days.  Seventhly,  that  the  steamer  should  be 
entered  in  the  joint  names  of  A.  and  B.,  so  that 
the  latter  might  assist  to  get  cargo.  Eighthly, 
that  any  surplus  of  freight  above  650/.  should  be 
divided  between  them,  and  also  any  loss  which 
might  result.  Ninthly,  that  the  steamer  should 
guarantee  to  carry  480  tons  dead  weight,  besides 
forty  tons  of  coal  in  the  bunkers.  Tenthly,  that 
bills  of  lading  for  the  whole  cargo  of  the  steamer 
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should  be  signed  at  the  office  of  A.  And  eleyenthly , 
that  the  steamer  should  be  consigned  at  Barcelona 
to  the  friends  of  B.,  paying  21.  commission  on  the 
aboTC  freight.  The  steamer  was  put  on  her  berth 
at  Liverpool,  and,  by  consent  of  her  owner,  the 
beams  in  her  hatchways  were  removed  for  the 
stowage  of  the  engines,  at  the  joint  expense  of  A. 
and  B.  The  engines,  which  exceeded  twenty  cwt. 
in  weight,  were  then  brought  alongside,  and  it 
was  found,  before  ten  days  had  expired,  that  they 
would  not  go  down  the  hatchways,  notwith- 
standing the  removal  of  the  beams.  The  con- 
sent of  the  shipowner  to  the  further  widening 
of  the  hatchways  was  thereupon  obtained,  on 
condition  that  the  ship  should,  before  sailing, 
be  made  right,  to  the  satisfaction  of  Lloyd's 
surveyor.  In  consequence  of  the  necessary 
delay  for  widening  the  hatchways  and  making 
the  ship  thus  right,  she  lay  on  her  berth 
thirteen  days  beyond  the  stipulated  ten.  A. 
having  brought  an  action  on  the  second  clause 
of  the  agreement,  for  the  demurrage  in  respect 
of  the  detention  of  the  ship  on  her  berth  beyond 
ten  days : — ^Held,  that  B.  was  liable  on  that 
clause,  it  being  collateral  to,  and  independent 
of,  any  partnership  in  the  freight ;  assuming 
that  the  agreement  constituted  a  partnership  to 
some  extent  between  the  partite  in  that  respect. 
JBlf'ch  V.  Ballertu,  3  £1.  k  £1.  203 ;  29  L.  J., 
Q.  B.  261  ;  6  Jur.  (N.8.)  1243 ;  2  L.  T.  599. 

Contract  to  Pay — Undertaking  to  Captain  Per- 
■onallj  to  Load  in  Limitod  Time.]— B.,  W.  &  Co., 
who  had  contracted  with  a  colliery  company  for 
10,0(M)  tons  of  coal  to  be  delivered  over  a  period 
of  three  months  at  a  spout  on  the  Tyne,  "  the 
turn  to  be  mutually  agreed  upon,"  proposed  to 
charter  a  foreign  ship  for  the  conveyance  of 
twenty-nine  keels  to  Elsinore,  and  tendered  to 
the  captain  a  charterparty  which  stipulated  for 
demurrage  in  unloading  the  ship,  but  made  no 
provision  for  detention  in  loading  her.  The 
captain  declined  to  sign  such  a  charter,  without 
an  assurance  that  there  should  be  no  undue 
detention  of  his  ship  ;  and  thereupon  B.,  W.  &  Co. 
obtained  from  the  defendant  (who  was  a  clerk 
employed  by  several  colliery  companies  to  arrange 
the  turns  for  loading)  the  following  undertaking: 
"  I  undertake  to  load  the  ship  *■  Der  Yersuch," 
twenty-nine  keels,  with  Bebside  coals  in  ten 
colliery  working  days.  On  account  of  Bebside 
Colliery,  W.  8.  Hoggett."  This  memorandum 
(which  made  no  mention  of  the  person  contracted 
with)  was  communicated  by  the  charterers  to  the 
captain  of  the  "  Der  Versuch,"  who  thereupon 
accepted  the  charter.  The  vessel  being  detained 
in  loading  beyond  the  stipulated  ten  days,  the 
captain  called  upon  the  defendant  to  pay  him 
452.  for  demurrage.  The  defendant  repudiated  all 
liability,  but  ultimately  offered  to  pay  the  captain 
202.  The  defendant  had  no  notice  of  the  charter. 
In  an  action  by  the  captain  to  recover  452.  for 
demurrage  from  the  defendant : — Held,  that, 
upon  these  facts,  a  jury  was  warranted  in  finding 
that  the  undertaking  to  load  within  ten  days  was 
a  contract  between  the  captain  and  the  defen- 
dant ;  that  there  was  a  sufficient  consideration 
for  it ;  and  that  the  contract  was  with  the 
defendant  personally,  and  not  &s  agent.  Weidner 
V.  Hoggett,  1  C.  P.  D.  533 ;  35  L.  T.  368. 

Mutual  Obligation  of  Charterer  and  Shipowner.  ] 
— ^Where  a  charterparty  contained  the  following 
clause :  "  The  owner  agrees,  that  the  ship  shall 
be  ready  to  sail  at  the  expiration  of  the  laying 


days,  or  sooner  if  required  by  the  charterers. 
If  the  ship  is  not  ready  either  on  the  owner's 
or  the  charterer's  part  at  the  above-named 
dates,  then  demurrage  to  be  paid  by  the  party 
in  default  at  the  rate  of  72.  per  diem  "  : — ^Held, 
that  the  effect  of  this  stipulation  was  to  make 
the  owner  liable  for  demurrage,  at  72.  a  day^ 
for  delay  caused  by  any  unreadiness  of  the 
ship  to  sail,  due  to  him ;  and  the  charterers- 
were  liable  in  like  manner,  for  delay  caused  by 
unreadiness  of  the  ship,  due  to  their  backward- 
ness as  to  the  cargo,  though  that  might  have  been 
occasioned  by  the  previous  default  of  the  owner. 
Steger  v.  Duthi^,  8  C.  B.  (K.8.)  72  ;  30  L:  J..  C.  P. 
65  ;  7  Jur.  (N.S.)  239  ;  3  L.  T.  478  ;  9  W.  R  166. 
—Ex.  Ch. 

Outward  and  Homeward  Yoyagei — ^Tima  of 
Payment.] — By  a  charterparty  the  vessel  waa 
to  sail  from  London  with  a  cargo  for  Kingston, 
or  any  other  port  in  Jamaica,  and  luiving- 
discharged  the  same,  receive  on  board  a  cargo- 
from  thence,  or  from  a  port  on  the  Spanish 
Main,  if  required,  and  deliver  the  same  at  a  port 
in  the  United  Kingdom ;  freight  to  be  paid,  2502. 
in  ten  days  after  sailing  from  Gravesend,  75' *2. 
more  in  two  months  after  a  right  delivery  of  the 
homeward  cargo  at  her  port  of  discharge  in 
the  United  KHigdom,  provided  she  should  be 
required  to  proceed  to  one  port  only  in  Jamaica, 
and  25Z.  more  should  she  be  required  to  go  to- 
two  or  more  ports  in  that  island ;  and  in  case  the 

'  vessel  should  be  ordered  to  the  Spanish  Main,  4/. 
per  day  was  to  be  paid  for  every  day  after  the 

I  25th  day  after  her  arrival  at  Jamaica,  until  des- 

'  patched  from  her  loading  port ;  demurrage  I<X>Z. 

'  per  month,  or  in  proportion  for  a  less  period,, 
payable  on  settlement  of  the  hire  of  the  vessel. 
The  vessel  sailed  from  London,  and  dischaiged 
a  portion  of  her  outward  cargo  at  Kingston,  and 
the  residue  at  another  port  in  Jamaica,  and  sailed 
thence  to  a  port  in  the  Spanish  Main  to  receive 
a  homeward  cargo,  and  there  remained  139  days- 
beyond  the  stipulated  twenty -five  days : — Held, 
that  the  4Z.  per  day  was  not  payable  until  two- 
months  after  the  delivery  of  the  homeward  cargo 
at  the  ship's  port  of  discharge  in  the  United 
Kingdom.  Crowier  v.  Smith,  I  Scott  (N.E.)  338  ; 
1  Man.  &  G.  407. 


2.  Notice  of  Arbival. 

Vot  VeooMary.]— Although  by  a  bill  of  lading 
the  goods  are  deliverable  to  merchants  in  London, 
whose  residence  is  well  known,  no  notice  to 
them  of  the  ship's  arrival  is  necessary  to  render 
them  liable  for  demurrage.  Harman  v.  Manty  4 
Camp.  161  ;  16  E.  R.  770. 

When  a  bill  of  lading  of  goods  by  a  genersl 
ship  deliverable  to  order  contains  a  stipulation 
that  the  goods  are  to  be  taken  out  in  a  certain 
number  of  days  after  arrival,  or  to  pay  demur- 
rage, the  indorsee  of  the  bill  of  lading  who  takes 
out  the  goods  is  liable  for  demurrage,  from  the 
expiration  of  the  days  calculated  from  the  arrival 
of  the  ship,  without  receiving  any  notice  of  that 
event.  Harman  v.  Clarke,  4  Camp.  159 ;  16 
B.  B.  768. 

Inaoeoraoj  in  Bntry   of  Vame   at  Cnatom 

Honee.  ] — Where  there  is  such  a  biU  of  lading,  if 

,  there  is  any  inaccuracy  in  the  entry  of  the  ship's 

!  name  at  the  custom  house,  whereby  the  owner 

of  the  goods,  notwithstanding  proper  inquiries- 

for  that  purpose,  was  deprived  of   the  usual 
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means  of  being  informed  of  the  ship's  arrival, 
demurrage  cannot  be  recovered.    lb. 

UnlMt  Speeial  Oontraet  or  Cnstom.] — Apart 
from  custom  or  special  contract,  a  shipowner  is 
not  bound  to  give  notice  to  the  consignee  of  the 
arrival  of  the  ship,  but  the  consignee  is  bound, 
within  a  reasonable  time  after  the  arrival,  to  be 
ready  to  remove  and  receive  his  goods,  and  in 
default  of  his  so  doing  the  shipowner  may  land 
them,  and  demand  wharfage  or  other  proper 
charges  for  landing.  Hvulder  v.  Oeneral  Steam 
XacigatioH  Qk,  3  F.  &  F.  170. 

When  a  ship  is  by  the  charter  to  be  addressed, 
at  the  port  of  discharge,  to  the  charterer's  agents, 
the  charterer  is  entitled  to  recover  from  the  ship- 
owner excess  of  freight  received  by  other  agents, 
to  whom  he  has  addressed  the  ship  ;  and  if  it 
appears  tiiat  the  charterer's  broker,  if  allowed  to 
have  the  ship,  would  have  sent  to  the  consignees 
to  come  and  take  their  goods,  and  thus  have 
prevented  delay,  the  shipowner  cannot  claim 
demurrage  for  delay  caused  by  the  absence  of 
such  notice  to  the  consignees.  Bradley  v. 
6fi»ddard,  3  F.  &  F.  638. 

3.  Time  and  Calculation  of  Days. 

Four  persons  agreed  to  purchase  a  cargo  of 
coals  in  certain  proportions,  to  be  severally 
taken  and  received  out  of  the  ship  by  them  at 
the  rate  of  forty  chaldrons  per  day,  and  to  settle 
their  turns  among  themselves;  and  in  case  of 
any  loss  or  demurrage,  by  not  fixing  on  their 
respective  turns,  or  by  subsequent  detention  in 
working  out  the  cargo,  to  hold  themselves 
severally  and  respectively  liable  for  their  several 
and  respective  defaults.  Had  there  been  no 
default,  the  whole  cargo  would  have  been  cleared 
in  nine  days  ;  bat,  in  consequence  of  one  of  the 
days  being  wet,  only  five  chaldrons  were  taken 
out  on  that  day,  and  on  the  tenth  day  some  coals 
remained  on  board  belonging  to  one  of  the 
parties  : — Held,  that  working  days  only  were 
meant  by  the  contract,  and  that  as  one  day  was 
wet,  he  was  bound  to  pay  demurrage  for  the 
tenth  day.  Harper  v.  McCarthy ^  2  Bos.  &  P. 
(N.B.)  258. 

By  a  charterparty  fifteen  days  were  to  be 
allowed  to  the  freighter  of  a  ship  for  discharging 
at  her  destined  ix)rt.  The  freighter  onlered  the 
ship  to  Hull.  She  was  got  into  the  Hull  docks 
on  the  Ist  of  February,  and  was  on  that  day  put 
in  the  charge  of  the  (locks'  officers,  but  from  the 
crowded  state  of  the  docks  she  was  not  put  in 
her  berth,  ami  did  not  begin  discharging  till  the 
4th  : — Held,  that  the  fifteen  days  were  to  be 
computed  from  the  first.  Brown  v.  JohnMon^ 
Car.  &  M.  440 :  10  M.  &  W.  331  ;  11  L.  J.,  Ex. 
373.     See  XteUen  v.  Wait^  infra. 

In  such  a  case  the  days  count  from  the  time 
of  the  vessel's  arriving  in  the  dock,  and  being 
put  under  the  management  of  the  dock  company's 
officers.    Ih, 

Detpateh  Money — Day  of  Twenty-four  Hours.] 
— \  charterparty  contained  the  following  clause : 
"  Demurrage,  if  any,  at  the  rate  of  20*.  per  hour, 
except  in  case  of  any  hands  striking  work, 
frosts  or  floods,  revolution  or  wars,  which  may 
hinder  the  loading  or  discharge  of  the  vessel. 
Despatch  money  10#.  per  hour  on  any  time  saved 
in  loading  or  discharging."  Four  days  were 
saved  in  loading  and  five  days  in  dischsrgiDg 
cargo,  making    together    nine    days,  which    if 


calculated  at  twenty-four  hours  a  day  would 
make  216  hours,  or  at  twelve  hours  a  day  108 
hours  : — ^Held,  that  **  despatch  money  "  was  pay- 
able under  the  charterparty  at  the  rate  of  lOf. 
per  hour  per  day  of  twenty-four  hours.  Laing  v. 
Hallway,  47  L.  J.,  Q.  B.  512  ;  3  Q.  B.  D.  437 ; 
26  W.  R.  769— C.  A. 

Moaning  of  *<  Days  ''—Bnndayi— Holidays.] — 

In  reckoning  the  "  fifteen  days,"  the  days  are  to 
be  reckoned  consecutively,  and  the  Sundays  not 
deducted,  unless  there  is  a  custom  to  that  effect ; 
and  in  the  absence  of  any  custom,  the  word 
"days,"  and  the  words  "running  days,"  mean 
consecutive  days,    lb, 

A  charterparty  contained  the  following  clause  : 
"  The  vessel  to  be  loaded  in  Liverpool  in  fourteen 
days,  and  to  be  discharged,  weather  permitting, 
at  not  less  than  twenty- five  tons  per  working 
day  (holidays  excepted),  the  days  to  commence 
on  the  ship  being  in  turn,  and  ready  to  deliver  ; 
all  days  above  the  said  days  to  be  paid  demurrage 
at  the  rate  of  5/.  sterling  per  day."  The  cargo 
was  to  be  delivered  at  Constantinople : — Held, 
that  Sundays  were  to  be  included  in  the  calcula- 
tion of  the  lay  days  allowed  for  loading.  iVt^- 
mnnn  v.  JI/m«,  29  L.  J.,  Q.  B.  206  ;  6  Jur.  (N.S.) 
776. 

Under  a  charterparty  from  Riga  to  London 
the  charterers  were  to  "  load  and  discharge  as 
fast  as  the  ship  can  work,  but  a  minimum  of 
seven  days  to  be  allowed  merchants,  and  ten 
days  on  demurrage  over  and  above  the  said 
laying  days  at  25Z.  per  day  "  : — Held,  that  the 
laying  days  from  the  context  meant  "working" 
and  not  "running"  days,  and  consequently  that 
Sunday  was  not  to  be  counted.  Cfrmmereial  Steam 
Ship  Co,  V.  Boulton,  44  L.  J.,  Q.  B.  219  ;  L.  R. 
10  Q.  B.  346;  33  L.  T.  707  ;  23  W.  B.  864 ;  3 

Asp.  M.  cm. 

Fraotions  of  Day  eoont  as  a  Day.] — When  by 
a  charterparty  a  specified  sum  is  to  be  paid  for 
each  day  over  and  above  the  laying  days,  that 
sum  is  payable  in  respect  of  a  fraction  of  a  day 
during  which  the  ship  is  detained.    lb, 

A  ship  got  into  dock  in  London  on  a  Tuesday 
evening  at  6  p.m.  She  could  not  get  to  her 
berth  till  8  a.m.  on  the  Wednestlay,  when  she 
began  unloading,  and  continued  till  8  p.m.  She 
began  again  at  4  a.m.  on  Thursday,  and  finished 
at  8  a.m.  All  the  lay  days  had  been  consumed 
at  the  port  of  loading  : — Held,  that  in  the  case 
of  demurrage  a  fraction  of  a  day  counted  as  a 
(lay,  and  consequently  that  the  charterers  were 
liable  for  two  days'  demurrage.    lb. 

Half-days  and  leii.] — ^Where  a  charterparty 
provides  for  the  loading  of  a  ship  at  the  rate 
of  a  specified  number  of  tons  "  per  weather 
working  day,"  the  rule  to  be  observed  in  reckon- 
ing portions  of  days,  when  used  for  the  purpose 
of  loading,  is  to  charge  against  the  charterer 
half  a  day  when  substantially  half  a  day's  work 
is  done,  and  a  whole  day  when  substantially  a 
full  day's  work  is  done.  Any  smaller  fraction 
than  half  a  day  should  be  disregarded  in  calcu- 
lating the  number  of  lay  days  consumed  in 
loading.  BrancheUno  SteamMp  Cb.  v.  Lamport, 
66  L.  J.,  Q.  B.  382  ;  [1897]  1  Q.  B.  670. 

Working  or  Banning  Days— Viage.]— Where 
under  a  bill  of  lading  the  cargo  was  to  be  dis- 
chargetl  in  London  in  a  certain  number  of  days, 
it  was  held,  upon  proof  of  the  usage,  that  working 
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days,  exclusive  of  Sundays  and  holidays,  not 
running  days,  were  intended.  Cochran  v. 
Eetherg,  3  Ksp.  121. 

Lay  Daji  —  Computed  by  Bayi  and  not  by 
Houri.] — In  a  charterparty  lay  days  are  to  be 
computed  as  days  or  parts  of  days,  and  not  by 
hours.  Hough  v.  Atkya,  6  Ct.  of  Sess.  Cas.  (4th 
ser.)  961. 

Deipateb  Money — "Bnndayi  and  Fete-day i 
ezeepted."]  —  A  charterparty  contained  the 
following  provision:  ^^The  steamer  to  be  dis- 
charged at  the  rate  of  200  tons  per  day,  weather 
permitting  (Sundays  and  f^te-days  excepted), 
according  to  the  custom  of  the  port  of  discharge, 
and,  if  sooner  discharged,  to  pay  at  the  rate  of 
8*.  id.  for  every  hour  saved "  : — Held,  that  in 
calculating  the  amount  of  despatch  money,  the 
charterers  were  not  entitled  to  include  the  hours 
of  Sundays  and  f^te-days.  Th^  Qlendevon,  H2 
L.  J.,  Adm.  123  ;  [1893]  P.  269 ;  1  R.  662  ;  70 
L.  T.  416  ;  7  Asp.  M.  C.  439. 

Calendar  Dayi.] — Where  by  a  charterparty 
a  specified  number  of  running  days  are  pro- 
vided as  lay  days,  the  days  mentioned,  unless 
controlled  by  the  context,  are  calendar  days, 
extending,  that  is,  from  midnight  to  midnight, 
and  not  periods  of  twenty-four  hours  ;  the  con- 
signee is  entitled  to  have  as  lay  days  whole  days 
to  the  number  specified  in  the  charterparty,  but 
where  the  ship  is  ready  to  discharge  in  the 
middle  of  a  day,  it  is  competent  for  him  to  regard 
the  remaining  portion  as  a  lay  day,  and  to 
commence  the  discharge  at  once,  the  portion  of 
the  day  occupied  being  counted  as  one  of  the 
lay  days  to  which  he  is  entitled.  A  ship  being 
r^y  to  discharge  her  cargo,  consisting  of  grain 
in  bulk,  the  captain  asked  the  consignee  at 
10.30  a.m.  to  begin  the  discharge.  The  latter 
refused,  but  at  1  p.m.  reconsidered  his  decision 
and  began  the  discharge  : — Held,  that  the  court 
ought  to  draw  the  inference  of  fact  that  the 
consignee  agreed  to  regard  the  day  on  which  the 
discharge  was  begun  as  one  of  the  lay  days, 
although  there  were  only  a  few  hours  of  it  avail- 
able for  work.  The  Katy^  Gordon  v.  Walnisleif, 
64  L.  J.,  Adm.  49  ;  [1895]  P.  66  ;  11  R.  683  ;  71 
L.  T.  709  ;  43  W.  R.  290 ;  7  Asp.  M.  C.  527— 
C.  A. 

Demnrrage  Ceaaei  when  Ship  Saili.] — Demur- 
rage ceases  on  the  day  the  ship  sails ;  loss  by 
delay  (ice  or  bad  weather)  afterwards  falls  on 
the  shipowner.  Jamienon  v.  Laurie,  6  Bro.  P.  C. 
474  ;  3  R.  R.  725. 

Convoy.] — Covenant  in  charterparty  to  take 
in  cargo  and  sail  from  O.  with  the  first  convoy 
for  England  fourteen  days  after  the  vessel  was 
ready  to  load  ;  the  freighter  covenanting  to  load 
within  fourteen  days  aiter  notice  that  she  was 
ready  to  load  ;  the  freighter  to  be  at  liberty  to 
detain  the  ship  fifteen  days  on  demurrage  at 
four  guineas  per  day.  The  freighter  kept  the 
ship  fifteen  days  on  demurrage,  during  which  a 
convoy  sailed  for  England,  and  completed  the 
loculing  two  days  before  the  next  convoy  sailed 
after  the  expiration  of  the  fifteen  days,  and  thirty- 
eight  days  after  that  date: — Held,  that  on  paying 
for  the  fifteen  days'  demurrage  the  freighter  was 
in  the  same  position  with  regard  to  the  ship 
sailing  as  he  would  otherwise  have  been  in  at  the 
end  of  the  fourteen  days,  and  that  he  was  liable 


for  fifteen  days*  demurrage,  and  not  thirty-eight 
additional  days  as  claim^.  Connor  v.  SmythOf 
5  Taunt.  654. 

"Wait  for  Convoy" — ^Meaning.] — Where 

demurrage  was  to  b^  paid  for  every  day  beyond 
a  stated  number  that  the  ship  should  "  wait  for 
convoy  "  : — Held,  that  the  sailing,  and  not  the 
arrival,  of  convoy  was  intend^.  Lann4yy  y» 
Worry,  4  Bro.  P.  C.  630. 

Dayi  laved  in  Loading  need  for  Unloading.] — 

The  time  occupied  in  loading  is  not,  in  the 
absence  of  agreement,  to  be  lumped  with  the  time 
for  discharging,  so  that  by  extra  despatch  in  one 
operation  demurrage  incurred  for  delay  in  the 
other  may  be  work^  ofE.  Atan  Steam^thip  Co.  v. 
Lea4h,  18  Ct.  of  Sess.  Cas.  (4th  ser.)  280. 

Conitmetion — **At  Expiration  of,'*  equivalent 
to  **  Within  a  Beaeonable  Time  after." ] — A  decla- 
ration was  for  money  due  in  respect  of  the 
demurrage  of  a  ship.  The  defendant  pleaded  that 
the  charterpaity  contained  the  following  stipula* 
tion :  "  That  the  said  merchants  (meaning  the 
defendant)  are  to  be  allowed  (a  certain  number^ 
of  clear  working  days  for  loading  and  discbai*ging 
the  vessel  each  voyage,  and  in  the  event  of  that 
number  being  exceeded,  a  statement  shall  be 
furnished  to  the  merchants  at  the  expimtion  o£ 
this  charter,  in  which  they  shall  be  credited 
with  the  above  number  of  clear  working  days- 
for  each  voyage  performed  by  the  vessel,  and 
debited  with  those  actually  occupied  in  loading, 
and  discharging  as  aforesaid,  and  aU  the  days  so- 
occupied  in  excess  (if  any)  shall  be  paid  for  by 
the  merchants  at  the  rate  of  2/.  per  clear  working 
day  as  demnrrage,"  and  that  no  statement  was- 
furnished  to  the  defendant  at  the  expiration  o£ 
the  charter  as  required  by  its  terms.  The  plaintiff 
replied  that  a  statement  was  furnished  to  the 
defendant  in  accordance  with  the  charter  within 
a  reasonable  time  in  that  behalf  and  before  the 
commencement  of  this  suit.  To  this  replication 
the  defendant  demuri-ed  on  the  ground  that  the 
replication  alleged  a  performance  in  terms  other 
than  those  of  the  contract  set  out  in  the  plea  : — 
Held,  that  the  replication  was  good,  for  that  the 
words  "  at  the  expiration  of  "  were  synonymous 
with  the  words  ^'  a  reasonable  time  after." 
Beard  v.  Rhodes,  28  L.  T.  168  ;  1  Asp.  M.  C.  537, 

What  Dayi— Bight  to  inelnde  whole  Time  oocn- 
pied  in  Loading  and  Unloading.] — By  charter- 
party  between  the  plaintiff  and  the  defendanta 
it  was  agreed  that  the  plaintiff^s  ship  should 
proceed  to  Bilbao  and  there  load  a  full  and 
complete,  or  part,  cargo  of  iron  ore,  and  deliver 
the  same  at  Middlesborough.  "  400/500  tons  per 
working  day  (Sundays  and  holidays  excepted) 
to  be  allowed  the  charterers  for  loading,  and  300 
discharging,  all  demurrage  over  and  above  the 
said  days  at  the  rate  of  2s*  per  hour  for  every  100 
tons  cargo.  The  lay  days  to  commence  day  after 
arrival,  and  being  ready  to  load  or  discharge 
respectively.  The  captain  to  have  a  lien  on  the 
cargo  for  freight  or  demurrage."  *•  If  the  ship  ia 
loaded  at  other  than  Portagalette  or  Lucana 
shipping  staithes,  the  loading  and  discharging  to 
be  at  the  rate  of  300  tons  per  working  day."  The 
vessel  having  loaded  at  a  place  other  than  those 
last  mentioned  at  a  rate  less  than  300  tons  per 
working  day,  proceeded  to  Middlesborough,  where 
she  discharged  her  cargo  at  a  higher  rate  per 
day  : — Held,  that  in  calculating  the  demurrage 
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the  days  for  loading  and  unloading  must  be  kept 
separate,  and  that  the  charterers  Iwd  no  right  to 
add  together  the  whole  number  of  days  occupied 
in  loading  and  unloading  for  the  purpose  of 
ascertaining  the  average  amount  of  work  done 
on  each  day.  Marshull  t.  Bolckow,  6  Q.  B.  D. 
231  ;  29  W.  R.  792. 

Where  no  Time  EzpreHed.]— When  a  charter- 
party  is  silent  as  to  the  time  within  which  the 
cargo  is  to  be  unloaded  at  the  port  of  destination, 
the  law  implies  that  reasonable  despatch  shall 
be  used  by  both  merchant  and  shipowner.  Ford 
V.  Qftejnoorth,  10  B.  &  S.  991  ;  39  L.  J.,  Q.  B. 
18«  ;  L.  R,  6  Q.  B.  644  ;  23  L.  T.  165  ;  18  W.  R. 
1169 — Ex.  Ch.  And  see  Sweeting  v.  Darthez^ 
post,  coL  469  ;  Oliver  v.  Muggeridge^  supra,  col. 
453. 

If,  by  a  bill  of  lading  of  a  cargo  of  brandy 
brought  into  the  London  docks,  no  time  is 
stipiUated  within  which  it  shall  be  unloaded,  the 
implied  contract  on  the  part  of  the  consignee  is 
to  discharge  the  ship  in  the  usual  and  customary 
time  for  unloading  such  cargo,  which  is  the  time 
within  which  the  brandies  can  be  unloaded  in 
the  docks  into  the  bonded  warehouses.  Burn^tter 
Y.  Hodgson,  2  Camp.  488  ;  11  R.  R.  776. 

If  there  is  no  fixed  time,  the  law  implies  an 
agreement,  on  the  part  of  the  charterer,  to 
discharge  the  careo  within  a  reasonable  time. 
l*0ttlethwaite  v.  Freeland,  49  L.  J.,  Ex.  630  ; 
5  App.  Cas.  599 ;  42  L.  T.  845 ;  28  W.  R.  833  ; 
4  Asp.  M.  C.  302— H.  L.  (E.) 

Fixed  Time.] — If,  by  the  terms  of  the  charter- 
party,  the  charterer  has  agreed  to  discharge  the 
ship  within  a  fixed  period  of  time,  that  is  an 
absolute  and  unconditional  engagement,  for  the 
non-performance  of  which  he  is  answerable, 
whatever  may  be  the  nature  of  the  impedimeuts 
which  prevent  him  from  performing  it.     Ih. 

Car|^  not  Baadj.] — See  Little  v.  Stereiuon, 
infra,  col.  465. 

Arriyal  of  Ship.]— iSs^  4.  Plage,  infra. 

4.  Place. 

Sntering  Docks.] — ^A  charterparty  for  a  ship 
to  sail  to  "  London,  Surrey  Commercial  Docks," 
is  not  satisfied  by  the  ship  arriving  at  the  gate  of 
the  docks,  but  not  entering  the  docks.  Dahl  v. 
Xhnkin  or  Nelson^  50  L.  J.,  Ch.  411  ;  6  App.  Cas. 
38  ;  44  L.  T.  381  ;  29  W.  R.  543  ;  4  Asp.  M.  C. 
392— H.  L.  (B.) 

Commencement  of  Entry  into  Bock — Turn  to 

Load.] — By  a  charterparty  it  was  agreed  that  the 
vessel  should  ''proceed  direct  to  any  Liverpool 
or  Birkenhead  dock  as  ordered  by  charterers,  and 
there  load  in  the  usual  and  customary  manner  a 
full  and  complete  cargo  of  coals"  ;  that  the 
vessel  should  be  "  loaded  at  the  rate  of  100  tons 
per  working  day,'*  and  that  loading  should  not 
commence  before  the  1st  of  July.  On  the  3rd  of 
July  the  vessel  was  ready  to  go  to  the  Wellington 
Dock,  which  was  the  Liver|)ool  dock  ordered  by 
the  charterers,  but  she  was  not  admitted  into 
such  dock  until  the  11th  of  July,  because  the  coal 
agent  employed  by  the  charterers  to  supply  the 
cargo  had  then  three  vessels  in  that  dock  and 
two  others  booked  to  come  in,  and  the  dock 
regulations  did  not  allow  a  coal  supplier  to  have 
more  than  three  vessels  in  dock  at  the  same  time. 
Coal  agents  were  usually  employed  to  supply 


cargoes,  and  it  did  not  appear  that  the  charterers 
had  made  an  unreasonable  selection  of  the  coal 
agent  they  so  employed.  The  vessel  entered  the 
dock  on  the  11th  of  July,  but  her  turn  to  go  to 
the  spout  to  receive  the  coals  did  not  arrive 
sooner  than  the  23rd  of  July,  and  her  loading 
was  not  b^;un  until  after  that  day.  It  was  the 
usual  practice  to  load  coal  at  the  spout,  but  it 
was  also  not  unusual  to  load  from  lighters: — 
Held,  that  the  lay  days  did  not  begin  until  the 
vessel  had  entered  the  dock  to  which  she  had 
been  so  ordered  by  the  charterers,  but  that  they 
began  at  that  time  and  were  not  postponed  until 
the  vessel's  turn  had  arrived  to  go  to  the  spout. 
Tapmitt  V.  Balfimr,  42  L.  J.,  C.  P.  16  ;  L.  R.  8 
C.  P.  46  ;  27  L.  T,  710  ;  21  W.  R.  245  ;  1  Asp. 
M.  C.  501. 

Arrival  at  Port  of  Ditcharge— Port  used  in 
Legal,  not  Geographical  Senee.J — A  charterparty 
provided  for  payment  of  demurrage  by  the  char- 
terer for  every  day's  detention  of  the  vessel  by 
his  default,  and  that  she  should  be  ordered  to  a 
port  where  she  could  discharge  always  afloat ;  by 
the  bill  of  lading  she  was  ordered  to  the^port  of 
Newry  ;  from  the  weight  of  the  cargo,  the  depth 
of  water,  and  the  draught  of  the  vessel,  it  was 
necessary  to  discharge  part  of  her  cargo  at  the 
Pool  in  Carliugford  Roads,  about  ten  miles  from 
Newry : — Held,  that  the  Pool  being  within  the 
port  of  Newry  for  custom-house  purposes,  and 
taking  the  port  of  Newry  in  its  legal  sense,  and 
not  as  a  a  geographical  expression,  the  lay  days 
began  to  run  from  the  date  of  the  commence- 
ment of  the  discharge  at  the  Pool.  Caffarlni  v. 
Walker,  Ir.  R.  10  C.  L.  250 -Ex.  Ch. 

Arrival  at  Place  of  Biicharge.] — The  computa- 
tion of  the  time  during  which  lay  days  are  to  run 
begins,  in  the  absence  of  anything  to  the  con- 
trary in  the  contract,  with  the  arrival  of  the  ship 
at  the  usual  or  designated  place  of  discharge  in 
the  port  of  destination.  Mcintosh  v.  Sinclair, 
Ir.  R.  11  C.  L.  456. 

Usage  as  to  Place  x>f  JHschaxge.] — When  the 
place  of  the  removal  of  the  cargo  is  within  the 
ambit  of  the  port,  and  that  removal  is  so  common 
as  to  be  the  foundation  of  a  binding  usage  to  put 
out  at  that  place  and  there  deliver  into  the  cus- 
tody of  the  merchant  so  considerable  a  quantity 
of  the  cargo  of  a  particular  ship  as  upwards  of 
two-thirds  of  the  whole,  a  jury  may,  notwith- 
standing an  attempt  by  merchants  to  establish 
an  inconsistent  usage  as  to  lay  days,  hold  that 
the  operation  is  in  substance  a  part  discharge, 
and  that  the  place  where  that  operation  is  usual 
is  a  usual  place  for  the  commencement  of  the 
discharge.    lb. 

Mooring  of  Vessel — Custom  of  the  Port.] — 

Timber  was  consigned,  under  a  charterparty 
made  at  Riga,  to  the  Canada  Dock  in  the  port  of 
Liverpool,  a  given  number  of  days  being  allowed 
for  unloading  there  : — Held,  that,  by  the  general 
law,  the  lay  days  commenced  from  the  time  the 
ship  arrived  in  the  dock  ;  but  that  it  was  compe- 
tent to  the  consigeee  to  shew,  notwithstanding. 
the  shipowner  was  a  foreigner,  that  there  was  a 
custom  in  the  port  of  Livei'pool,  that,  in  the  case 
of  timber  shi(:«,  the  lay  days  commenced  only 
from  the  mooring  of  the  vessel  at  the  quay  where 
by  the  regulations  of  the  dock  she  was  alone 
allowed  to  discharge.  "  Norden  "  Steamghip  Co. 
V.  Bemvsey,  46  L.  J.,  C.  P.  764  ;  1  C.  P.  D.  664  ; 
24  W.  R.  984. 
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The  lay  days  allowed  by  a  charterparty  for 
discharging  a  cargo  are  to  be  reckoned  from  the 
time  of  the  ship's  arrival  at  the  usual  place  of 
discharge,  and  not  at  the  entrance  of  the  port  to 
which  she  is  chartered,  and  this  although  part 
of  the  cargo  was  taken  out  for  the  purpose  of 
lightening  the  vessel  after  she  had  entered  the 
port,  and  before  her  arrival  at  the  quay,  which,  by 
the  custom  of  the  port,  was  the  usual  place  of 
delivery.  Bren^oti  v.  Clutpmafi,  5  M.  &  P.  626  ; 
7  Bing.  559. 

At  or  Alongside  Wharf.] — On  a  charterparty, 
by  which  a  ship  was  to  unload  "at  a  certain 
wharf,  or  as  near  thereto  as  she  can  safely  get," 
the  ship  not  being  able  for  some  days  to  get 
there,  owing  to  the  state  of  the  tides : — Held, 
that  "  at "  meant  *'  alongside,"  and  that  the 
charterer  was  not  liable  to  demurrage  for  the 
delay,  though  it  was  not  usual  in  the  particular 
port  for  ships  to  be  unloaded  into  lighters. 
Baxtifell  v.  Lloyd,  1  H.  &  C.  388  ;  31  L.  J.,  Ex. 
413  ;  10  W.  R.  721. 

Agreement  to  Alter  Plaoe.] — Under  a  charter- 
party  to  load  coals  and  iron  at  C,  and  proceed 
with  them  to  A.,  the  running  days  to  commence 
on  the  16th  December,  1834,  the  plaintiff  having, 
with  the  defendant's  consent,  laden  coals  at  P., 
in  ten  days  ensuing  the  16th  December,  and  not 
having  sailed  from  G.  till  the  27th  :— Held,  that 
the  running  days  were  still  to  be  reckoned  from 
the  16th  December,  and  that  no  proof  of  the 
defendant's  consent  satisfied  an  allegation  in  the 
declaration  that  the  coals  had  been  laden  at  P. 
at  his  request.  Jaclunm  v.  Galloway^  5  Bing. 
(N.c.)  71 ;  6  Scott,  786 ;  8  L.  J.,  C.  P.  29. 

Naming  Port.] — By  a  charterparty  a  ship  was 
to  proceed  **  to  Plymouth,  not  higher  than  S.  or 
K.,  or  as  near  thereunto  as  she  can  safely  get 
and  deliver"  her  cargo,  with  certain  lay  days 
and  demurrage  days.  The  port  of  Plymouth  is 
a  tidal  estuary.  On  the  ship's  arrival  in  Ply- 
mouth, the  consignee  ordered  her  to  discharge  at 
B.,  an  ordinary  landing-place  in  the  port  of 
Plymouth,  lower  down  than  S.  or  N.  At  this 
time  the  tides  were  neap  ;  the  vessel  went  as 
near  B.  as  she  could  in  that  state  of  the  tide, 
and  lay  on  the  sand  for  some  days,  till,  the  tides 
being  higher,  she  got  to  B. : — Held,  that  the 
consignee  had  the  option  of  naming  any  ordinary 
loading  place  in  the  poi-t  of  Plymouth,  within 
the  limits  assigned,  and  that  the  lay  days  did 
not  commence  till  the  vessel  reached  the  place 
so  named,  the  delay  in  getting  to  it  being  occa- 
sioned only  in  the  ordinary  course  of  navigation 
in  a  tidal  harbour.  Parker  v.  Winlow,  7  EL  &  Bl. 
942  ;  27  L.  J.,  Q.  B.  49 ;  4  Jur.  (N.S.)  84. 

llefasal  of  Freighter  to  Vame.]->A  ship  was 
chartered  to  deliver  coals  "  at  a  good  and  safe 
wharf"  at  London  at  a  certain  freight.  Hhe 
came  into  collision  in  the  Thames  and  was  sunk 
with  the  cargo  on  board,  but  was  afterwards  got 
up,  and  arrived  at  a  pier  at  Wapping.  Notice 
of  her  arrival  was  given  on  the  same  day  to  the 
agents  of  the  freighter,  and  they  were  required 
to  name  a  wharf  ;  but  they  declined  to  do  so. 
Next  day  the  ship  and  freight  were  arrested  by 
process  out  of  the  admiralty  court  in  a  suit 
instituted  by  the  owners  of  the  vessel  with  whom 
she  had  been  in  collision  : — Held,  that  the  ship- 
owner was  entitled  to  recover,  as  damages  for 
the  refusal  to  name  a  wharf,  the  amount  which 


he  would  have  received  as  freight  if  the  cargo 
had  been  duly  delivered,  there  having  been  a 
complete  breach  before  the  arrest ;  but  that  be 
was  not  entitled  to  demurrage.  Stewart  v. 
Bogergon,  L.  R.  6  0.  P.  424. 

Vegleot  by  Charterer  to  Vame  Beady  Qnay 
Berth.] — By  a  charterparty  it  was  agreed  that 
the  plaintiff's  vessel  after  loading  a  certain 
cargo  should  proceed  "  to  London  or  Tyne  Dock 
to  such  ready  quay  berth  as  ordered  by  the 
charterers,"  "  demurrage  to  be  at  the  rate  of  301. 
per  running  day,"  in  no  case  unless  in  berth 
before  noon  were  the  lay  days  to  count  before 
the  day  following  that  on  which  the  vessel  was 
in  berth,  and  the  captain  or  owners  were  to 
have  an  absolute  lien  on  the  cargo  for  all  freight 
and  demurrage  in  respect  thereof.  The  vessel 
was  ordered  by  the  charterers  to  a  certain 
London  dock,  but  when  the  vessel  arrived  at  such 
dock,  there  was  no  quay  berth  ready  for  her,  and 
she  was  consequently  detained  one  day  beyond 
the  time  required  for  discharging  her,  had  she 
been  able  to  have  got  alongside  a  quay  berth  on 
her  arrival  in  the  dock : — Held,  on  the  con- 
struction of  this  charterparty,  that  the  charterers 
were  bound  to  name  such  quay  berth  as  was 
ready,  and  that  for  the  detention  caused  by  the 
charterers  neglecting  to  do  so  the  plaintiffs  were 
entitled  to  a  lien  on  the  cargo  for  demurrage, 
the  damage  for  the  detention  being  sufficiently 
in  the  nature  of  demurrage  to  come  within  the 
demun*age  clause.  Harris  v.  Jacnbs,  54  L.  J., 
Q.  B.  492  ;  15  Q.  B.  D.  247  ;  54  L.  T.  61  ;  6  Asp. 
M.  C.  530— C.  A. 

Crane  Bertl^  or  Loading  Berth— Lay  Baji.] — 

A  charterparty  stipulated  that  the  ship  should 
proceed  to  "  a  loading  berth  in  Leith  docks,  as 
ordered,  and  there  load,  in  ten  working  days,  as 
customary,  a  full  and  complete  cai^go  of  coals." 
On  April  16th  the  master  gave  notice  to  the  char- 
terers that  the  ship  was  ready  to  load  at  a  loading 
berth.  The  charterers  had  entered  her  for  a 
crane  bei-th,  for  which  she  had  to  wait  until  3rd 
May  : — Held,  that  the  charterers  had  the  choice 
of  a  loading  berth,  but  that  the  lay  days  began 
to  run  from  April  17.  DaW  Orso  v.  JiasoH,  3 
Ct.  of  Sess.  Gas.  (4th  ser.)  419. 

Lay  Bays — Usual  Flaee  of  Biteharge — Cnetom 
to  Lighten  Yeiiel.^ — By  a  charterparty  it  was 
agreed  that  the  plaintiff's  steamship  should  pro- 
ceed to  Cronstadt  and  load  a  cargo  of  wheat, 
and  therewith  proceed  to  a  port  in  the  English 
or  Bristol  Channel  as  ordered,  "  or  so  near  thereto 
as  she  may  safely  get  at  all  times  of  tide  and 
always  afloat,  and  deliver  the  same.  Eight  run- 
ning days,  Sunday  excepted,  to  be  allowed  the 
merchants,  if  the  ship  be  not  sooner  despatched, 
for  loading  and  discharging  the  steamer,  and  ten 
days  on  demurrage  if  i*equired  over  and  above 
the  laying  days  at  25/.  per  day."  The  steamer 
arrived  at  Cronstadt,  occupied  six  running  days 
in  loading  a  cargo  of  4,325  quarters  of  wheat, 
and  was  ordered  to  Qloucester,  Bristol  Channel, 
for  discharge.  She  arrived  at  Sharpness  Dock  in 
the  Bristol  Channel  on  the  13th'  of  November. 
Sharpness  Dock  is  within  the  port  of  Gloucester, 
and  about  seventeen  miles  from  the  basin  within 
the  city  of  Gloucester  where  grain  cargoes  are 
usually  discharged  if  the  burthen  of  the  ship 
will  admit.  The  steamer  was  ready  to  commence 
the  discharge  of  her  cargo  on  the  13th,  but  could 
not  get  nearer  to  Gloucester  than  Sharpness, 
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until  part  of  her  cargo  was  first  discharged  at 
Sharpness.  On  the  14th  and  15th  of  November 
the  consignees  discharged  into  lighters  1,585 
quarters  of  the  cargo,  and  then  required  the 
master  to  take  the  steamer  through  the  canal  to 
A  place  of  discharge  within  the  basin  at  Glouces- 
ter. The  master  proceeded,  and  arrived  in  the 
basin  on  the  17th.  On  the  18th  the  residue  of 
the  cargo  was  discharged  and  the  vessel  returned 
to  ^harpne88,  where  she  ai'rived  on  the  19th.  In 
.an  action  for  demurrage,  evidence  was  given  of 
a  custom  of  the  port  of  Gloucester,  accoixling  to 
which  the  usual  place  of  discharging  grain- 
cargoes  was  at  the  basin  within  the  city,  and 
when  vessels  with  grain-cargoes  destined  for 
Oloucester  were  of  too  heavy  a  burthen  to  come 
up  the  canal  tbey  were  lightened  at  Sharpness, 
and  during  the  discharge  at  iShaq)nes8  of  so 
much  of  the  cargo  as  it  was  necessary  to  dis- 
charge in  order  to  enable  the  vessel  to  proceed 
by  the  canal  to  Gloucester  basin,  the  lay  days 
counted,  but  the  time  occupied  by  coming  up  the 
canal  to  discharge  at  Gloucester  basin  and  by 
returning  to  Sharpness  wns  not  counted  : — Held, 
£rst,  that  the  custom  was  reasonable  ;  secondly, 
that  it  was  not  inconsistent  with  the  express 
provision  in  the  charterparty  as  to  "running 
Xlays,*"  and  that  the  time  occupied  by  the  vessel 
in  going  from  Shar{)ness  to  the  basin  and  in 
returning  to  Sharpness  ought  to  be  excluded  from 
the  lay  cU&ys,  and  the  plaintiffs  were  entitled  to 
one  day*8  demurrage  only.  Broton  v.  JohnwH, 
(supra,  coL  281)  discussed.  SieUen  v.  Wait^  55 
X..  J.,  Q.  B.  87  ;  16  Q.  B.  D.  67  ;  64  L.  T.  844  ;  34 
W.  R.  38  ;  5  Asp.  M.  C.  553— C.  A. 

Loadiiig  B«rth  not  Baadj.]  —  Although  a 
shipper  or  charterer  is  bound  to  do  whatever  is 
reasonable  on  his  part  with  a  view  of  getting  the 
ship  berthed  as  soon  as  |)068ible,  it  is  not  his  duty 
in  all  circumstances  to  have  the  cargo  ready  for 
loading  on  the  bare  chance  that  a  berth  may  be 
vacant.  Little  v.  Stevenson^  66  L.  J.,  P.  C.  69  ; 
[18961  A.  C.  108  ;  74  L.  T.  529  ;  8  Asp.  M.C.  162 
— H.  L.  (Sc.) 

By  a  charterparty  a  ship  was  to  go  to  a  certain 
port  to  receive  a  cargo  supplied  by  the  charterers 
and  brought  alongside  within  sixty  running 
hours.  Demurrage  to  be  paid  at  a  specified  rate 
and  '*  lay  days  to  count  from  the  time  the  master 
has  got  ship  reported,  berthed,  and  ready  to 
receive  cargo,  and  given  notice  of  the  same  in 
writing  to  the  charterers."  When  the  ship 
arrived,  of  which  due  notice  was  given  to  the 
charterers,  the  docks  were  too  crowded  to  admit 
of  her  entering.  Two  days  afterwards  a  berth 
became  vacant  in  consequence  of  the  non-arrival 
•of  the  cargo  of  an  earlier  vessel,  and  the  appel- 
lant's ship  might  have  entered  if  her  cargo  had 
been  ready.  She  was  not  in  fact  docked  until 
five  days  later : — Held,  that  the  appellant  was 
not  entitled  to  any  damages  by  way  of  demur- 
rage.    Ih, 


iBCorporation  of  Colliery  Guarantee.] — 


that  the  company  should  load  the  ship  in  fifteen 
colliery  working  days  after  she  was  ready  in 
dock  at  Grimsby  to  receive  her  cargo,  **  time  to 
count  from  the  day  following  that  on  which 
notice  of-  readiness  is  received."  On  September  3 
the  captain  of  the  *'  F."  gave  notice  that  he  was 
ready  to  load,  and  the  ship  was  entered  in  the 
turn-book  as  ready.  There  was  only  one  staith 
at  which  she  could  load,  and  her  turn  arrived  on 
September  17,  but  the  collieiy  company  did  not 
give  notice  that  they  were  ready  to  deliver  coal 
until  October  9.  The  ship  then  proceeded  to  the 
staith,  and  the  loading  was  completed  on  October 
13.  In  an  action  by  the  plaintiff  against  the 
defendants  to  recover  demurrage  : — Held  (Kay, 
L.J.,  dissenting),  that  the  colliery  guarantee  was 
incorporated  in  th^  charterparty  ;  that  the  lay 
days  commenced  to  run  from  September  4,  the 
day  after  that  on  which  the  notice  of  readiness 
was  given  ;  and  that  the  defendants  were  there- 
fore liable  for  demurrage  from  September  20. 
Moitst^  V.  Macfarlaney  65  L.  J.,  Q.  B.  57 ; 
[1895]  2  Q.  B.  562  ;  73  L.  T.  548  ;  8  Asp.  M.  C. 
9.S— <J.  A. 


Commeneament  of— Seeeipt  of  Orderi.] 


— A  charterparty  provided  that  the  vessel  should 
proceed  to  Malta  for  orders;  which  were  to  be 
given  from  London  within  twenty-four  hours 
after  receipt  of  notice,  or  lay-days  to  count : — 
Held,  that  orders  not  having  been  given  within 
the  prescribed  time,  the  ]ay-<iays  did  not  begin  to 
count  till  the  expiration  of  the  twenty-four  hours. 
Bryden  v.  Xiehtihr,  1  Cab.  &  E.  241. 


ComplotioiL  of  Voyages — Option  to  order 


By  a  charter])arty  made  between  the  plaintiff, 
the  o^iTier  of  the  ship  "  F.,"  and  the  defendants,  it 
was  provided  that  the  ship  should  proceed  to  "  a 
customary  loading  place  in    the   Boyal   Dock, 
Grimsby,"  and  there  receive  on  board  from  the 
^lefendants'  agents  a  full  cargo  of  coal,  **  to  be  | 
loaded  as  customary  at  Grimsby  as  per  colliery  ; 
guarantee  in  fifteen  colliery  working  days."   The  i 
collieiT"  guarantee  referred  to,  made  between  a  i 
colliery  company  and  the  defendants,  provided  i 


Ship  to  one  of  seyeral  Plaees  in  Book.] — By  the 

terms  of  a  charterparty  the  ship  was  to  load 
from  the  charterer's  agents  at  Cardiff  a  cargo  of 
coals,  "and  therewith  proceed  to  Dieppe  and 
deliver  the  same  alongsicle  consignee's  or  railway 
wharf,  or  into  lighters,  or  any  vessel  or  wharf 
where  she  may  safely  deliver,  as  ordered,  cargo 
to  be  loaded  and  discharged  in  forty-eight  run- 
ning hours,  &c.  Demurrage  over  and  above  the 
said  lying  time  at  10«.  per  hour.  The  ship 
arrived  in  the  dock  at  Dieppe,  and  was  ordered 
to  discharge  at  the  railway  wharf,  but  in  conse- 
quence of  all  the  discharging  berths  being 
occupied,  she  was  not  berthed  at  ihc  railway 
wharf  until  twenty-four  hours  after  her  arrival 
in  the  dock.  In  an  action  by  shipowner  against 
charterers  for  demurrage  :  —  Held,  that  the 
voyage  was  not  completed,  and  the  lay-days 
did  not  commence  under  the  charterparty  until 
the  ship  was  berthed  at  the  railway  wharf,  and 
therefore  that  the  defendants  were  not  liable  to 
pay  demurrage  for  delay  in  respect  of  the  period 
which  elapsed  between  the  ship's  arrival  in  the 
dock  at  Dieppe  and  her  being  berthed  at  the 
railway  wharf.  Murphy  v.  Coffin^  12  Q.  B.  D. 
87;  32  W.  R.  616. 

A  charterparty  provided  that  the  ship  should 
])roceed  to  Odessa,  or  as  near  thereto  as  she  could 
safely  get,  and  there  load.  Twelve  running  days 
(Sundays  excepted)  were  allowed  for  loading  and 
unloading,  and  ten  days  on  demurrage.  The 
ship  arrived  in  Odessa  outer  harbour  on  the  22nd 
of  December,  but  was  not  allowed  to  go  along- 
side a  loading  quay  berth,  as  the  docks  were 
crowded.  It  was  {)08sible  to  load  vessels  at 
Odessa  at  a  loading  quay  berth  either  in  the 
inner  or  outer  harbour.  On  the  8th  of  January 
she  was  ordered  to  a  berth  in  the  inner  harbour, 
and  proceeded  to  take  in  cargo.    In  arbitration 
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proceedings  between  the  shipowners  and  char- 
terers, the  arbitrator  found  that  the  lay  days 
expired  on  the  5th  of  January,  and  that  the 
charterers  were  liable  for  demurrage  and  deten- 
tion. On  motion  to  set  a«ide  the  award  : — Held, 
that  the  arbitrator  was  right,  as  the  voyage  was 
completed  as  soon  as  the  ship  had  arrived  in  the 
outer  harbour  at  Odessa,  and  as  near  as  she  could 
get  to  a  loading  quay  berth.  Pymun  artd  Dreyfut^ 
In  re,  59  L.  J.,  Q.  B.  13  ;  24  Q.  B.  D.  152  ;  61 
L.  T.  724  ;  38  W.  R.  447  ;  6  Asp.  M.  C.  444— D. 
And  see  Little  v.  Stetewtorij  supra,  col.  465. 

Option  of  Ordering  Ship  to  Diicharge  in  one 
of  leyeral  Wayi.] — By  the  terms  of  a  charter- 
party  it  was  provided  that  the  "  C."  should  load  at 
Glasgow  a  cargo  of  coals,  and  "therewith  pro- 
ceed to  Odessa,  or  as  near  thereto  as  she  may 
safely  get,  and  deliver  the  same  to  the  freighters, 
or  assigns  alongside  any  safe  wharf,  store,  craft, 
steamer,  depot,  ship,  or  arsenal,  as  ordered  by 
receiver.  .  .  .  Cargo  to  be  discharged  at  the 
average  rate  of  not  less  than  300  tons  per  work- 
ing day,  Sundays  and  holidays  excepted,  and  ten 
days  on  demurrage  over  and  above  the  said  lay 
days  at  16«.  8^.  per  hour,  except  in  the  case  of 
strikes,  lock-outs,  &c.,  or  any  other  causes  beyond 
the  control  of  the  charterers  or  receivers  or  their 
respective  agents,  delaying  the  due  loading  and 
unloading.  Time  for  loading  and  unloading  to 
commence  from  the  time  the  steamer  is  r^ady 
and  intimation  has  been  given  in  writing."  The 
'*•  C."  arrived  inside  the  mole  at  Odessa  on  the  16th 
of  November,  and,  on  the  same  day,  due  notice 
in  writing  of  the  ship's  readiness  to  discharge 
was  given,  and  she  was  ordered  to  proceed  along- 
side the  quay  to  discharge.  In  consequence  of 
all  the  berths  at  the  quay  being  occupied,  the  "C." 
could  not  get  alongside  the  quay  till  the  morn- 
ing of  the  20th,  and  the  discharge  of  her  cargo 
was  not  completed  until  the  25th.  In  an  action 
brought  by  owners  of  the  ship  against  the  agents 
of  the  charterers  for  demurrage : — Held,  that 
the  plaintiffs  were  entitled  to  recover.  Murphy  v. 
Olffin  (supra),  considered.  The  Cari^brook,  59 
L.  J.,  Adm.  37  :  15  P.  D.  98  ;  62  L.  T.  843  ;  38  W.  R. 
543  ;  6  Asp.  M.  C.  507. 

Lightening  Ship.] — A  ship  was  chartered  to 
**  proceed  to  a  safe  port  in  the  United  Kingdom 
or  as  near  thereunto  as  she  may  safely  get 
always  afloat  at  any  time  of  the  tide."  She  was 
ordered  to  Glasgow,  but  owing  to  her  draught 
had  to  discharge  part  of  her  cargo  at  Greenock. 
In  an  action  for  demurrage  : — Held,  that  the 
voyage  was  completed  at  Greenock,  as  regards 
the  cargo  there  discharged,  and  that  the  time 
spent  in  lightening  at  Cireenock  was  to  be  in- 
cluderl  in  the  lay-<lays.  Dicklnum  v.  Martini,  1 
Ct.  of  Sess.  Gas.  (4th  ser.)  1186. 

Ship  Arrived  —  Caitomary  Place  of  Dif- 
eharge.] — Under  a  charterparty  requiring  a- ship 
to  proceed  to  a  port  named,  "  and,  as  usual  and 
customary,  to  deliver  the  cargo  to  the  order  of 
the  merchants  or  their  agents,  alongside  any 
store,  wharf,  &c.,"  the  ship  is  not  an  arrived  ship 
until  she  reaches  the  customary  place  of  dis- 
charge in  that  port,  and  the  lay  days  will  only 
begin  to  run  from  the  time  when  she  is  ready  to 
discharge  at  the  customary  place  of  discbarge. 
Sanders  v.  Jenkina,  66  L.  J.,  Q.  B.  40 ;  [1897]  1 
Q.  B.  93. 

Delivery  at  Safe  Berth  aa  ordered.]— By  a 
charterparty  the  vessel  was  to  proceed  to  the 


Mersey  and  deliver  her  cargo  at  any  safe  berth 
as  ordered  on  arrival  in  the  dock  at  Garston.  On 
arrival  a  berth  was  ordered,  but,  owing  to  the 
crowded  state  of  the  dock,  delay  occurred  which 
prevented  the  vessel  being  berthed  for  some  time 
after  arrival.  On  a  claim  by  the  shipowners  for 
demurrage  arising  from  the  delay : — Held,  that 
the  obligation  of  the  charterers  to  unload  did  not 
commence  till  the  vessel  was  berthed.  Tharti^ 
Sulphur  Co.  v.  Mftrel,  61  L.  J.,  Q.  B.  11  ;  [1891] 
2  Q.  B.  647  ;  65  L,  T.  659  ;  40  W.  R.  58  ;  7  Asp. 
M.  C.  106— C.  A. 

Ship  admitted  into  Seek  as  Bpeoial  FaTonr.] 
— By  a  charterparty  it  was  agreed  that  the 
plaintiff  should  at  L.  load  on  the  defendant's 
vessel,  the  "  P.,"  a  cargo  of  coal,  and  that  she  should 
proceed  therewith  to  D.,  ^*  the  vessel  to  be  loaded 
and  discharged  in  nineteen  running  days,  or  if 
longer  detained,  to  pay  41.  per  day  demurrage.*' 
At  the  foot  of  the  charterparty  was  a  memo- 
randum, "Vessel  to  load  in  B.  M.  dock  or  W. 
dock,  high  leveL"  On  the  day  following  the 
execution  of  the  charterparty,  the  "  P."  was,  as  a 
matter  of  favour,  admitted  into  the  W.  dock, 
and  was  then  ready  to  receive  her  cargo,  bat 
owing  to  the  regulations  of  the  dock  authorities 
she  did  not  begin  to  load  until  about  a  fortnight 
later.  Upon  her  arrival  at  D.  disputes  arose 
between  her  captain  and  the  plaintiff  as  to  the 
form  of  the  bill  of  lading,  and  in  consequence 
thereof  her  cargo  was  not  unloaded  until  twenty 
days  had  elapsed  after  the  expiration  of  the 
nineteen  running  days,  if  calculated  from  the 
time  of  her  admission  into  the  W.  dock.  In 
order  to  obtain  delivery  of  the  cargo,  the  plain- 
tiff was  obliged  to  pay  802.  claimed  as  demurrage 
in  respect  of  the  twenty  days,  which  he  now 
sued  to  recover  back  : — Held,  that  the  nineteen 
running  days  were  to  be  calculated  from  the  time 
when  the  "  P."  was  admitted  into  the  W.  dock, 
that  the  plaintiff  was  liable  for  demurrage,  and 
that  the  action  would  not  lie.  Daties  v.  Mc  Vea^hy 
48  L.  J.,  Ex.  686  ;  4  Ex.  D.  265  ;  41  L.  T.  308  ; 
28  W.  R.  143  ;  4  Asp.  M.  C.  149— C.  A. 

At  what  Porti — ^Loading  and  Diaoharge.] — 

By  charterparty  between  the  plaintiff  and  the 
defendants  it  was  agreed  that  the  plaintiff's  ship 
should  proceed  to  Bilbao,  and  there  load  a  full 
and  complete,  or  part,  cargo  of  iron  ore,  and 
deliver  the  same  at  Middlesborough.  **  400/500 
tons  per  working  day  (Sundays  and  holidaya 
excepted)  to  be  aUowed  the  charterers  for  load- 
ing, and  300  discharging,  all  demurrage  over  and 
alMve  the  said  days  at  the  rate  of  2#.  per  hour 
for  every  100  tons  of  cargo.  The  lay  days  to 
commence  day  after  arrival,  and  being  ready  to- 
load  or  discharge  respectively.  The  captain  to> 
have  a  lien  for  freight  or  demurrage."  "  If  the 
ship  is  loaded  at  other  than  Portugalette  or 
Lucana  shipping  staithes,  the  loading  and  dis- 
charging to  be  at  the  rate  of  300  tons  per  working- 
day.**  The  vessel  having  loaded  at  a  place  other 
than  those  last  mention^  at  a  rate  less  than  300- 
tons  per  working  day,  proceeded  to  Middles- 
borough,  where  she  discharged  her  cargo  at  a 
higher  rate  per  day  : — Held,  that,  in  calculating- 
the  demurrage,  the  days  for  loading  and  unloading: 
must  be  kept  separate,  and  that  the  charterers 
had  no  right  to  add  together  the  whole  number 
of  days  occupied  in  loading  and  unloading  for  the 
purpose  of  ascertaining  the  amount  of  work  done 
on  each  day.  Mar»/Mll  v.  BolckoWj  6  Q.  B.  D. 
231 ;  29  W.  R.  792. 
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Upofn  the  following  claiwe  in  a  charterpartj, 
^^the  Teasel  to  lie  her  regular  time  for  loading 
her  cargo,  and  one  day  per  keel  running  days, 
demurrage  SI.  per  day  for  every  working  day's 
detention^  over  and  above  the  days  allowed  as 
aforesaid/"  demurrage  can  be  claimed  only  in 
respect  of  loading,  and  not  of  the  time  spent  in 
the  delivery  of  the  cargo.  Alcock  v.  Taylor^  2 
H.  &  W.  68  ;  6  N.  &  M.  296. 


Intermediate  Port.] — In  an  action  for 


demurrage  on  a  charterparty,  given  "  while  wait 
ing  at  Portsmouth  for  convoy,  and  discharging 
her  cargo  at  Barcelona,"  the  plaintiff  can  only 
claim  demurrage  at  those  two  places,  not  for  any 
delays  at  any  other  intervening  places.  Marshal 
x.Dela  Torre,  1  Esp.  367. 

By  a  charterparty  under  seal,  the  freighter 
was  at  liberty  "  to  keep  the  ship  on  demurrage, 
at  her  loading  and  delivery  ports,  ten  days  each, 
besides  a  certain  number  of  days  limited  for  her 
stay  at  the  same,  or  as  many  of  them  as  need 
should  require.'*  The  ship  having  been  com- 
pelled to  put  into  an  intermediate  port  between 
ner  ports  of  loading  and  discharge,  and  the 
freighter  having  detained  the  vessel  ten  days 
there,  and  also  fourteen  days  more  than  ten 
days  at  the  port  of  delivery; — Held,  that  the 
master  could  not  recover  on  this  covenant  for 
more  than  the  ten  days'  demurrage  at  bl.  per 
day,  at  the  port  of  discharge,  the  covenant  not 
extending  to  the  payment  of  demurrage  beyond 
ten  days  at  each  of  the  ports  of  loading  and  dis- 
charge.   Stevenson  v.  Torkf  2  Chit.  570. 


Vot  at  Port  of  Disoharge — Seaionable 


lime.^ — By  a  charterparty  it  was  agreed  that  a 
ship  should  proceed  to  Pemambuco  and  there 
load  from  the  factors  of  the  freighter,  having 
&nt  discharged  her  cargo,  if  any,  a  full  cargo, 
and  proceed  therewith  to  Valparaiso,  a  legal  port 
between  Valparaiso  and  Guayaquil,  and  Guaya- 
quil, all  or  any,  and  there  discharge  the  cargo 
and  goods  taken  on  board  at  Valparaiso,  and  at 
any  and  all  the  aforesaid  ports  should  take  on 
board  a  full  cargo,  and  therewith  proceed  to 
England  for  orders  to  discharge.  Seventy  running 
days  were  to  be  allowed  the  merchant,  if  the 
ship  was  not  sooner  despatched,  for  loading,  dis- 
charging and  reloading  the  ship  at  the  several 
ports,  to  be  computed  from  the  several  periods 
of  the  vessel  being  clear  and  ready.  She  took  in 
cargo  at  Pemambuco,  and  discharged  at  Valpa- 
raiso. At  Valparaiso,  she  took  in  goods  belonging 
to  the  freighter  and  also  to  other  merchants  for 
Paita  (a  port  between  Valparaiso  and  Guayaquil) 
and  Guayaquil,  part  of  which  was  to  be  discharged 
there  and  the  rest  to  be  carried  to  England. 
The  seventy  running  days  were  all  consumed  at 
Pemambuco,  Valparaiso,  Paita,  and  Guayaquil : 
plus  three  diays,  for  which  demurrage  was  paid 
to  the  master : — Held,  that  the  seventy  running 
days  "for  loading,  discharging,  and  reloading," 
only  applied  to  the  ports  of  loading,  intermediate 
discharge  and  reloading,  such  lay  days  not  apply- 
ing to  the  ultimate  discharge  at  the  end  of  the 
voyage,  and,  consequently,  that  the  charterers 
were  entitled  to  a  reasonable  time  for  unloading 
the  homeward  cargo  in  London,  without  paying 
demurrage.  Sweeting  v.  Darthez,  14  C.  B.  538  ; 
2  C.  L.  E.  1375 ;  23  L.  J.,  C.  P.  131  ;  18  Jur.  968 ; 
2  W.  R.  414. 

During  Voyage.] — By  a  charterparty  it  was 
agreed  that  a  ship  then  lying  at  Genoa  should 


sail  on  or  before  the  30th  July,  1859,  to  Monte 
Video  and  Lima  (with  goods  for  third  parties), 
and  thence  proceed  with  all  convenient  despatch 
to  Callao,  where  the  master  was  to  report  hia 
arrival  to  the  agents  of  the  charterers,  by  whom 
he  was  to  be  sent  to  the  Chincha  Islands  for  a 
cargo  of  guano,  for  a  port  in  the  United  King- 
dom. Thirty  days  were  to  be  allowed  to  the 
charterers  for  loading  the  ship  and  to  the  owners 
for  taking  in  certain  8i)ecified  light  freight,  and 
thirty  days  over  and  above  the  lay-days,  at  11, 
per  day  ;  and  then  came  the  following  provision : 
'^  Should  the  vessel  be  unnecessarily  detained  at 
any  other  period  of  the  voyage,  such  detention 
to  be  paid  for  by  the  party  delinquent  to  the 
party  observant,  at  the  above-named  rate  of 
demurrage  or  compensation."  The  vessel  did 
not  leave  Genoa  until  the  8th  of  September : — 
Held,  that  this  was  not  a  detention  during  the 
voyage  within  the  meaning  of  the  penalty  clause. 
Valente  v.  GihhM,  6  C.  B.  CN.S.)  270  ;  28  L.  J., 
C.  P.  229  ;  5  Jur.  (N.B.)  1213  ;  7  W.  E.  500. 

IHioharge  in  Separate  Pareeli.] — As  soon  as 
the  period  arrives  at  which  the  owner  of  the 
cargo  is  bound  to  accept  part  delivery,  the  voyage 
is  at  an  end,  and  so,  where,  by  the  usage  of  a 
})ort,  a  cargo  is  to  be  discharged  within  the  port 
in  two  separate  ^mrcels  at  two  difEerent  places, 
both  places  taken  together  constitute  the  usual 
place  of  discharge,  and  the  lay-days  commence 
to  run  from  arrival  at  the  first.  Mcintosh  v. 
Sinclair^  Ir.  R.  11  C.  L.  456. 

DifSBrent  Loading  Plaeei — Bhip  Ordered  to 
Crowded  Bertli.1 — A  charterparty  stipulated  that 
the  ship  should  "  proceed  to  Portugalette  or  any 
other  usual  ore-loading  place  in  the  river  Nervion 
not  above  Lucana,  as  onlered  by  the  merchants' 
agents  on  arrival"  and  there  load  a  cargo  of  iix)n 
ore,  "  after  being  berthed  in  turn."  There  were 
different  loading  places  for  different  classes  of 
ore ;  and  the  ship,  on  arrival,  was  ordered  to  a 
place  at  which,  owing  to  the  number  of  ships 
arrived  before  her,  she  could  not  be  berthed  until 
June  27.  At  another  loading  place  phe  would 
have  been  berthed  on  June  21 : — Held,  that  the 
charterers  were  liable  for  four  days'  demurrage. 
Stephens  v.  Macleod,  19  Ct.  of  Sess.  Gas.  (4th 
ser.)  38. 

5.  loadiko  akd   disghabqino  ;  rules  of 

Port. 

Gontraot  to  Load  with  usual  Beipatoh— Belaj 
eanied  bj  Bnle  of  Port.] — By  a  charterparty 
the  master  of  a  vessel,  the  "  D.,"  engaged  to  receive 
on  board  and  load  a  cargo  of  coal  at  the  port  of 
Liverpool, "  to  be  loaded  with  the  usual  despatch 
of  the  port,  or  if  longer  detained  to  be  paid  40*. 
per  day  demurrage,"  and  the  defendants  engaged 
to  load  upon  the  above  terms.  The  loading  was 
to  take  place  at  the  Bramley  Moore  docks,  and 
by  one  of  the  regulations  of  the  docks  no  coal 
agent  was  to  be  allowed  to  have  more  than  three 
vessels  in  those  docks  loading  and  to  load  at  the 
cranes  at  one  time.  The  defendants  acted  as 
their  own  coal  agents,  and  when  the  charter- 
party  was  enter^  into  they  had  three  ships 
loading  in  the  docks,  and  ten  other  charters  in 
their  lKK)ks  having  priority  over  the  plaintiff.  In 
consequence  of  these  engagements  the  "  D."  was 
not  allowed  to  go  into  the  docks  until  thirty 
days  after  she  was  ready  to  do  so  : — Held,  that 
the  contract  by  the  defendants  was  absolute  to 
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load  with  the  usual  despatch  of  the  port  of 
Liverpool ;  that  the  "D."  had  not  been  so  loaded  ; 
and  that  the  defendants  were  therefore  liable  to 
pay  for  the  delay.  A$1icroft  v.  Croto  Oreliard 
ColUertj  Co.,  43  L.  J.,  Q.  B.  194  ;  L.  E.  9  Q.  B. 
540  ;  31  L.  T.  266 ;  22  W.  R.  825  ;  2  Asp.  M.  C. 
397. 

Ship  to  Load  in  Torn — (pLarterer*!  Beftialt.] — 
A  ship  was  chartered  upon  the  terms  that  she 
should  go  to  a  foreign  port  for  a  cargo,  and 
"there,  in  the  usual  and  accustomed  manner, 
load  in  her  regular  turn."  The  ship  went  to  the 
port,  but,  owing  to  the  charterer's  default,  was 
not  reatly  when  her  turn  came,  and  was  conse- 
quently detained  eleven  days.  When  her  turn 
came  round  again,  she  was  ready,  but  the  wind 
coming  on  to  blow,  and  the  harbour  being 
crowded,  the  harbour-master  refused  to  allow 
the  ship  to  go  up  to  load,  and  she  was  conse- 
quently detaitied  three  days.  The  shipowner 
having  sued  on  the  charterparty  claiming 
damages  for  the  detention : — Held,  that  the 
detention  for  the  three  days  was  the  legal  and 
natural  consequence  of  the  charterer's  default 
in  not  having  the  ship  ready  for  the  first  turn, 
and  that  the  shipowner  was  entitled  to  damages 
in  respect  of  the  three  days  as  well  as  the  eleven 
days.  JoH£9  v.  Adam-son j  45  L.  J.,  Ktl.  64  ; 
1  Ex.  D.  60;  35  L.  T.  287;  3  Asp.  M.  C. 
253. 


Shipowner  Ignorant  of  Cnstom.] — The 


plaintiffs  sailing  vessel  was  chartered  by  the 
defendant  to  proceed  to  Whitehaven  for  a 
cargo  of  coals.  The  charterparty  provided  that 
"  i*egular  turn  should  be  allowed  for  loading.  By 
the  custom  of  the  port  of  Whitehaven,  steam 
vessels,  though  they  arrive  in  port  after  sailing 
vessels,  are  loa^led  with  coals  before  the  sailing 
vessels ;  but  as  between  sailing  vessels  them- 
selves, sailing  vessels  are  loaded  in  the  order  of 
their  arrival  in  \yoYt.  The  plaintifEs  were  ignorant 
that  this  was  the  usage  of  the  port.  The  plain- 
tiffs' vessel,  though  she  arrived  before  several 
steam  vessels,  was  delayed  until  they  were  first 
loaded,  but  she  was  loaded  in  the  order  of  her 
Arrival  as  regarded  the  other  sailing  vessels  in 
harbour.  The  plaintiffs  claimed  demurrage : — 
Held,  that  the  expression,  "  regular  turn,"  in  the 
charterparty,  should,  in  the  absence  of  exclusive 
words,  be  constructed  as  •*  regular  turn  "  accord- 
ing to  the  usage  of  the  \yoTt  of  Whitehaven  ; 
that  it  was  not  material  that  the  plaintifEs  were 
ignorant  of  such  usage,  and  that,  accordingly, 
the  plaintifEs  could  not  recover.  Xing  v.  Uintle, 
12  L.  R.,  Ir.  113. 

Port    Crowdod  —  Lighten   Engaged.]  —  The 

defendants  charteretl  the  plaintiff's  vessel,  the 
"  C,"  for  a  voyage  to  the  port  of  L.  The  charter- 
party  provided  that  the  cargo  was  to  be  brought 
to  and  taken  alongside  free  of  expense  and  risk 
to  the  ship  ;  but  it  contained  no  other  clause  as 
to  discharging  the  cargo.  The  number  of  lighters 
at  L.  was  small,  and  when  the  "  C."  arrived  the 
port  was  crowded  with  vessels,  about  half  of 
which  belonged  to  the  defendants  or  had  been 
consigned  to  them.  Seventy-two  tlays  elapsed 
after  the  arrival  of  the  "C."  before  her  discharge 
was  completed  by  the  defendants'  agents ;  but 
the  number  of  days  upon  which  the  cargo  was 
unloaded  was  only  thirty-four.  The  delay  arose 
from  the  lighters  being  engaged  in  discharging 
other  vessek  lying  at  the  port : — Held,  that  in 


determining  whether  the  terms  of  the  charter- 
party  had  been  broken  by  the  defendants,  the 
delay  occasioned  by  the  lighters  being  engaged 
in  discharging  other  vessels  was  not  to  be  taken 
into  account.  Wright  v.  Xew  Zealamd  Shipping 
Co.,  4  Ex.  D.  165  ;  40  L.  T.  413 ;  4  Asp.  M.  C. 
118— C.  A. 

*'  Oargo  to  be  Diteharged  with  all  Deipateh, 
aooording  to  Cnitom  of  the  Port."]— The  defen- 
dants chartered  the  plaintiffs  vessd,  the  *'  C,"  to 
carry  a  cargo  of  rails  to  the  port  of  L.  The 
charterparty  provided  that  the  cargo  should  be 
**  discharged  with  all  despatch,  according  to  the 
custom  of  the  port."  By  the  custom  of  L.  vessels 
were  discharged  by  lighters  worked  along  a  warp, 
and  upon  the  arrival  of  a  vessel  she  was  reported 
at  the  port  office,  and  in  her  turn,  with  respect 
to  the  vessels  that  had  arrived  previously,  one 
lighter  was  sent  to  her  every  working  day  until 
she  was  discharged.  Upon  the  airival  of  the  **  C* 
at  L.,  in  consequence  of  the  scarcity  of  lighters, 
and  the  number  of  vessels  lying  there,  the  defen- 
dants were  unable  to  begin  to  discharge  until 
twenty-four  working  days  had  elapsed.  In  an 
action  to  recover  damages  for  detention,  the  judge 
directed  the  jury  that  there  was  no  obligation 
upon  the  defendants  to  provide  one  lighter  for 
unloading  the  cargo  of  the  "  C."  for  every  working 
day  after  she  was  ready  to  unload,  and  that  if 
the  defendants  used  the  existing  appliances  at 
L.  with  due  dispatch,  acconling  to  the  custom 
j  of  the  port,  the  jury  ought  to  find  for  them  : — 
Held,  that  the  direction  was  correct.  Postle- 
thwalte  V.  Freeland,  49  L.  J.,  Ex.  630  ;  5  App. 
Cas.  599 ;  42  L.  T.  845  ;  28  W.  R,  833 ;  4  Asp. 
M.  C.  302— H.  L.  (E.) 


Obligation  where  no  Cnitom.] — By  a  charter- 
l^arty  entered  into  between  the  plaintiff  and  O., 
it  was  agreed  that  tJie  plaintiffs  vessel  should  at 
the  port  of  discharge  be  unloaded  as  fast  as  the 
custom  of  the  port  would  allow.  By  the  bill  of 
la<ling,  signed  by  the  master,  the  cargo  was  stated 
to  have  been  shipped  by  G.,  and  was  to  be 
delivered  to  the  defendant  or  his  assigns,  he  or 
they  paying  freight  for  the  goods  as  j)er  charter- 
party.  No  time  for  the  discharge  of  the  cargo 
was  mentioned  in  the  bill  of  lading.  At  the  port 
of  discharge  there  was  no  custom  as  to  unloading 
vessels,  but  a  delay  occurred  in  unloading  the 
ship : — Held,  in  an  action  for  not  discharging 
within  a  reasonable  time,  that,  as  there  was  no 
custom  of  the  port  of  discharge  as  to  unloading 
vessels,  the  charterparty  did  not,  by  its  terms, 
vary  the  implied  contract  containe<l  in  the  bill 
of  lading  to  deliver  the  cargo  within  a  reasonable 
time.  Fowler  v.  Knoop,  48  L.  J.,  Q.  B.  333 ; 
4  Q.  B.  D.  229 ;  40  L.  T.  180 ;  27  W.  R.  299 ; 
4  Asp.  M,  C.  68— C.  A. 

Wrongftd  Interferenee  with  Tnm.] — Goods 
were  consigned  under  a  bill  of  lading  by  which 
it  was  stipulated  that  the  vessel  should  take  her 
,  regular  turn  in  unloading.  The  vessel  having 
been  prevented  from  unloading  within  a  reason- 
able time,  in  consequence  of  not  being  allowed 
to  take  her  regular  turn  in  unloading : — Held, 
that  the  master  could  sue  the  consignor  for 
damages  for  such  detention,  the  above  stipula- 
tion in  the  bill  of  lading  amounting  to  a  contract 
by  the  consignor  with  the  master  that  the  vessel 
Hhould  take  her  regular  turn  in  unloading.  Caw- 
thrtm  V.  Trickett,  15  C.  B.  (N.8.)  754 ;  33  L.  J., 
C.  P.  182  ;  9  L.  T.  609  ;  12  W.  B.  311. 
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"To  be  Diaoharged  at  unal  Fmit  Berth  ai 
iMt  aa  Steamer  ean  deliver,  ae  enitomary."] — 
By  the  terms  of  a  charterpartj,  a  steamer  was 
to  take  a  cargo  to  Hamburg  "to  be  discharged  at 
usaal  fruit  berth  as  fast  as  steamer  can  deliyer, 
as  customary."  On  the  6th  of  March  she  arrived, 
and  was  moored  at  the  usual  fruit  berth,  but 
without  the  sanction  of  the  authorities,  who  had 
her  removed  till  the  8th,  when  she  returned  to 
the  berth.  Owing  to  various  causes,  unloading 
did  not  commence  till  the  11th  of  March.  The 
shipowners  brought  an  action  for  demurrage  : —  j 
Held,  that  the  steamer  did  not  arrive  at  her  place 
of  discharge,  so  as  to  impose  any  obligation  on 
the  charterers  to  unload,  until  the  8th  of  March  ; 
that  the  words  "as  customary"  referred  to  the 
speed  of  delivery  as  well  as  to  the  mode  of 
delivery,  so  that  the  cargo  had  to  be  unloaded  as 
fast  as  the  custom  of  the  port  would  allow  ;  that 
the  delays  were  caused  by  the  custom  of  the 
port ;  and  that  the  claim  for  demurrage  ought 
not  to  be  allowed.  Good  v.  Isaacs^  61  L.  J., 
Q.  B.  649  ;  [1892]  2  Q.  B.  556  ;  67  L.  T.  450  ;  40 
W.  R  629  ;  7  Asp.  M.  C.  212— C.  A. 

Cuitomary  Mode — IMfchars^  bj  Book  Com- 
pany.]— ^A  charterparty  pi-ovidetl  that  the  vessel 
should  proceed  to  a  named  dock  and  should  there 
be  discharged  as  fast  as  she  could  deliver.  On 
the  ship's  arrival,  the  master  authorised  the 
dock  company  to  discharge  the  cargo.  The 
custom  at  the  dock  was  for  the  company  to  dis- 
charge the  cargo,  acting  for  the  shipowner  and 
the  charterer  or  consignee : — Held,  that  the 
customary  mode  of  discharge  was  implied,  and 
that  the  charterers  were  not  liable  for  demur- 
rage by  reason  of  the  dock  company's  delay  in 
discharging  the  cargo.  The  Jaederen,  61  L.  J., 
Adm.  89  ;  [1892]  P.  351  ;  1  R.  645  ;  68  L.  T.  266  : 
7  Asp.  M.  C.  260. 

Timber  Cargo  —  Delivery  in  Bafte.]  —  By  a 
charterparty,  it  was  agreed  that  a  steamship, 
after  loading  with  sleepers,  should  proceed  to  a 
named  port,  or  as  near  thereunto  as  she  may 
safely  get,  and  that  the  cargo  should  be  brought 
to  and  taken  from  alongside,  at  the  merchant's 
risk  and  ex})ense.  The  steamer  to  be  loaded  and 
discharged  as  fast  as  she  can  load  and  deliver. 
Demurrage  at  a  rate  named.  The  port  was  a 
tidal  river,  with  a  quay  on  the  bank.  The  ship 
could  not  get  a  berth  at  the  quay,  because  they 
were  all  occupied ;  and  also  because  she  drew 
too  much  water.  The  custom  of  the  port  was  to 
discharge  sleepers  on  the  quay  or  on  rafts.  The 
charterers  refused  to  take  delivery  on  rafts, 
except  of  deck  cargo,  to  lighten  the  ship.  The 
ship  was  moored  as  near  the  quay  as  she  could 
get.  La  Qmr  v.  Do-naldton,  1  Ct.  of  Sess.  Gas. 
(4th  ser.)  912. 

Meaning  of  <*]legnlar  Turn."] — By  charter- 
party  it  was  agreed  between  the  plaintiff,  owner 
of  a  ship,  and  the  defendant,  that  the  ship  should 
proceed  to  a  certain  dock  and  there  load  in  the 
customary  manner  a  cargo  of  Marler  Hill  coke, 
"to  be  k»aded  in  regular  turn."  The  Marley 
Hill  Company  kept  a  book  in  which  they  entered 
ships  to  be  loaded,  and  it  was  their  pitictice  to 
enter  ships,  not  only  before  they  were  ready  to 
load,  but  before  their  arrival  at  the  dock,  or  even 
at  the  port ;  and  if  a  ship  was  not  ready  to  loa<i 
when  her  turn  came,  the  ship  next  in  turn  was 
loaded,  and  the  other  took  its  turn,  when  ready, 


before  others  which  had  been  ready  befoi-e  it. 
On  the  29th  November  the  plaintiff^s  ship 
arrived  at  the  dock,  and  on  the  8th  December 
his  agent  told  the  manager  that  he  was  ready  to- 
load,  but  several  ships  which  had  not  arrived, 
and  were  not  ready  until  after  the  plaintifiTs 
ship,  were  loaded  before  it,  in  consequence  of  the 
order  in  which  they  were  entered  in  the  book  ; 
and  the  loading  of  the  ship  did  not  commence 
until  the  28rd  of  January.  The  judge  left  it  to 
the  jury  to  say  what  was  the  meaning  of 
"regular  turn,*'  and  they  found  that  the  ship 
was  loaded  according  to  the  practice  of  the  Marley 
Hill  CoUiery,  but  that  it  was  not  an  established 
or  a  known  custom,  and  that  "regular  turn" 
was  the  order  of  readiness,  not  the  order  of  entry 
in  the  book  : — Held,  that  the  defendant  was- 
liable  for  demurrage.  Lawton  v.  BurftesSj  I 
H.  &  C.  896  ;  10  W.  R.  733.  S,  C,  at  Nisi  Prius, 
2  F.  &  F.  793. 


BTidenee  —  Begnlationi    of    Foreign, 


Goyemment.] — By  the  terms  of  a  charterparty 
the  charterers  agreed  to  unload  the  vessel  at  a 
certain  rate  per  diem ;  and  payment  for  any 
detention  beyond  that  time  was  "  to  reckon  from 
the  time  of  the  vessel  being  ready  to  unload,  and 
in  turn  to  deliver."  At  the  port  to  which  the 
vessel  was  bound  regulations  of  the  French 
Government  were  in  force,  by  which  vessels 
arriving  to  discharge  their  cargo  might  have  to 
wait  a  certain  number  of  days  before  their  turn 
to  deliver  arrived.  In  an  action  brought  upon 
the  charterparty  for  demurrage: — Held,  that 
evidence  was  receivable  to  shew  what  was  the 
general  understood  meaning  of  the  words  "in 
turn  to  deliver "  amongst  shipowners  and  mer* 
chants  entering  into  charterparties,  with  respect 
to  the  commerce  and  business  under  jnvestiga- 
tion.  Rohertton  v.  Jackson^  2  C.  B.  412  ;  15  L.  J.,. 
C.  P.  28  ;  10  Jur.  98. 

Held,  also,  that  the  regulation  as  to  the  unload- 
ing for  the  French  marine  de|)artment  was  to- 
be  considered  one  of  the  regulations  of  the 
port,  binding  upon  all  vessels  entering  the  port. 
lb. 

**Tnm-paper" — ^Bvidenee  ai  to  Plaee.] — The 

defendants  having  purchased  a  cargo  of  coals  on 
board  a  ship  in  the  Thames  belonging  to  the 
plaintiff,  signed  and  sent  to  a  coalmeter  a  docu- 
ment called  a  "turn-paper,"  which,  after  reciting 
that  they  had  bought  the  cargo  of  coals,  to  be 
worked  at  the  rate  of  forty-nine  tons  per  work- 
ing day,  required  him  to  work  the  same.  The 
paper  mentioned  that  the  coals  were  to  be 
unloaded  at  Dudman's  Dock,  in  the  lliames. 
The  plaintiff  took  his  ship  to  the  moorings  off 
Dudman's  Dock,  but  a  delay  of  six  days  occurred 
before  the  vessel  could  begin  to  unload  at  the 
dock,  owing  to  the  turns  of  other  vessels  for 
unloading  coming  first : — Held,  that  if  the  tum- 
paper  was  evidence  of  any  contract  between  the 
plaintiff  and  the  defendant,  it  was  evidence  only 
of  a  contract  to  unload  after  the  vessel  had  got 
into  the  dock  at  the  place  for  unloading ;  con- 
sequently that  the  plaintiff  was  not  entitled  to 
damages  in  the  nature  of  demurrage  for  the  six 
days'  delay  from  the  time  the  ship  was  off  the 
dock  ready  to  unload.  ShadfoHh  v.  Oory^  32 
L.  J.,  Q.  B.  379  ;  8  L.  T.  736 ;  11  W.  R.  918 — 
Ex.  Ch. 

Different  Order — Metage.l — A  ship    was    to^ 
take  in  a  cargo  of  coals  for  Newcastle,  and  pro- 
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ceed  therewith  to  London,  or  as  near  thereto  as 
Bhe  could  safely  get,  and  deliver  the  same  to  the 
freighters,  or  their  assigns,  to  be  delivered  in  five 
working  days ;  demurrage  over  and  above  the 
laying  days  21.  per  day.  The  ship  arrived  in  the 
port  of  London  off  Gravesend,  on  the  9th  March, 
and  on  the  10th  the  cargo  was  sold,  and  the 
vessel  entered  by  the  freighters  for  a  meter.  On 
the  20th  she  received  an  order  from  the  harbour- 
master to  proceed  to  the  Pool.  On  Monday,  the 
22nd,  she  commenced  working  out  her  cargo, 
and  was  cleared  on  the  27th.  It  appeared  that, 
in  consequence  of  the  factor's  certificate  that 
«he  was  a  metered  vessel,  the  harbour-master 
had  detained  her  at  Gravesend  till  the  20th, 
when  her  turn  arrived  for  her  to  proceed  to  the 
Pool  and  discharge  her  cargo ;  that,  if  she  had 
not  been  on  the  meter's  list,  this  regulation  would 
not  have  applied,  and  she  might  have  proceeded 
to  the  Poof  at  once :  and  that  it  was  occasionally 
the  practice  for  factors  not  to  enter  such  vessel 
in  the  meter's  list,  but  that  it  was  desirable  that 
the  cargo  should  be  sold,  subject  to  metage,  by  a 
sworn  meter  : — Held,  that  the  ship  was  not  to 
be  considered  as  having  arrived  at  her  place  of 
discharge  until  the  20th,  and  therefore  that  the 
laying  days  did  not  begin  to  count  till  then,  and 
the  owner  was  not  entitled  to  demurrage.  Xell 
V.  Andertm,  10  M.  &  W.  498 ;  12  L.  J.,  Ex. 
101. 

Cnitomary  Time.] — If  a  freighter  of  a  ship 
€jnployed  to  bring  a  cargo  of  wine  into  the  port 
of  London  covenants  to  unload  her  in  the  usual 
and  customary  time  at  her  port  of  discharge,  he 
is  not  liable  for  the  detention  of  the  ship  in  the 
London  Docks,  if  she  is  there  unloaded  in  her 
turn.  Badgers  v.  Forresters,  2  Camp.  483  ;  11 
K.  E.  773. 

Szpretf  Time.]— But  if,  by  reason  of  the 
crowded  state  of  the  London  Docks,  a  ship  is 
detained  there  before  she  can  be  unloaded  a 
longer  time  than  is  allowed  for  that  purpose  by 
the  terms  of  the  charterparty,  the  freighter  is 
liable  for  this  detention  of  the  ship.  Randall  v. 
Lf/nch,  2  Camp.  352;  11  East,  179;  11  R.  R. 
727. 

Delivery  of  Cargo — Joint  Oporation — Con- 
signee and  Shipowner — CtixgB  of  Poles.] — See 
Peterson  v.  Freebody,  infra,  col.  535. 

Ship  Arrived — Diieharge  into  Lighten.] — A 

ship  was  chartered  to  load  scrap  iron  and  "  there- 
with to  proceed  to  Grangemoutn  or  as  near  there- 
unto as  she  may  safely  get."  The  cargo  was  to 
be  brought  to  and  taken  from  the  ship's  side  at  the 
merchant's  expense.  The  ship  arrived  in  the 
roads  off  the  Carron  River  on  September  10th, 
but  she  could  not  get  a  berth  in  the  docks.  On 
September  12th  the  ship  was  moored  off  one  of 
the  docks  in  the  river.  Next  day  the  master  told 
the  charterers  that  she  was  ready  to  discharge. 
Ships  often  discharged  into  lighters  in  the  river, 
but  there  was  no  custom  as  to  scrap  iron 
cargoes : — Held,  that  demurrage  ran  on  from 
September  14th,  on  which  day  the  discharging 
should  have  begun.  Bremner  v.  Burrell,  4  Ct. 
of  Sess.  Cas.  (4th  ser.)  934  ;  and  see  The  Ahie 
Holme,  infra,  col.  480. 

Custom  to  Employ  Book  Company  to  Dis- 
ohargo— Strike.] — See  CaMleg ate  Steamship  Com- 
pany V.  Dempsey,  infra,  col.  481. 


Difehnrge  of  Xized  Cargo — Cnstom  of  Port.] — 
A  ship  chartered  to  carry  to  the  United  King- 
dom ash  and  bones,  to  be  discharged  according 
to  the  custom  of  the  port  of  discluti^,  received 
from  the  charterers  and  loaded  33  tons  of  ash, 
397  tons  of  bones,  and  20  tons  of  horns,  hoofs, 
and  piths,  partly  mixed  in  the  bones  and  partly 
on  the  top  of  them.  The  master  gave  bills  of 
lading  for  33  tons  of  ash  and  417  tons  of  bones. 
The  ship  was  ordered  to  Aberdeen.  The  master, 
at  the  direction  of  the  consignees,  under  protest, 
separated  the  horns,  &c.,  from  the  bones  before 
giving  delivery ;  and  sued  for  demurrage.  The 
bone  trade  at  Aberdeen  was  only  30  years  old, 
snd  almost  entirely  in  the  defendants'  hands  : — 
Held,  that  no  custom  to  separate  the  cargo  was 
proved,  and  that  the  defendants  were  liable. 
Claoetich  v.  Hutchinson,  15  Ct.  of  Sess.  Cas.  (4th 
ser.)  11. 

Lightening  Ship.] — A  ship  was  chartered  to 
take  a  cargo  to  a  safe  port  in  the  United 
Kingdom  "or  so  near  thereto  as  she  can  safely 
get  and  lay  afloat  at  all  times  of  tide,  and 
deliver  the  same  and  so  end  the  voyage."  She 
was  ordered  to  Glasgow,  and  on  her  arrival  at 
the  Tail  of  the  Bank,  22  miles  fi*om  Glasgow, 
she  had  to  be  lightened  to  enable  her  to  lie 
afloat  at  Glasgow  at  low  water.  According  to 
custom  the  shippers  took  delivezy  of  part  of  the 
cargo  discharged  to  lighten  her,  and  ordered  the 
master  to  discharge  the  rest  at  Glasgow.  The 
shipowners  claimed  demurrage  : — Held,  none  due, 
the  discharge  of  cargo  being  made  to  enable  her 
to  complete  the  voyage.  Hlllstrom  v.  Gihson^  8 
Ct.  of  Sess.  Cas.  (3id  ser.)  463. 

loe— Biyer  Bar  —  Bantiio.]  —  A  ship  was 
chartered  to  sail  from  Liverpool  to  Dantzic  or  as 
near  thereto  as  she  could  get,  and  back  to  Eng- 
land. Thirty  days  were  aUowed  for  loading  and 
unloading.  The  ship  was  compelled  by  ice  to 
bring  up  about  four  miles  from  Dantzic.  On 
March  16th,  the  merchant  received  notice  that 
she  yrss  ready  to  load,  and  her  cargo  having  been 
sent  over  the  ice  was  all  on  board  by  April  5th. 
It  was  then  found  that  the  ship  could  not  pass 
the  bar,  and  60  tons  were  taken  out  of  her  and 
put  on  board  again  by  April  14th.  Six  days 
were  taken  in  unloading  the  cargo  in  England. 
In  an  action  for  demurrage  the  judge  directed 
the  jury  that  the  question  whether  the  days 
from  April  5th  to  April  14th  were  to  be  com- 
puted or  not  in  reckoning  the  running  days 
depended  upon  the  custom  at  Dantzic  as  to 
loading  part  of  the  cargo  inside  and  part  outside 
the  bsu* : — Held,  that  the  direction  was  right. 
Herring  v.  Ward,  8  L.  J.,  Q.  B.  218. 

lee— Customary  Manner  of  loading.] — See 
Kay  V.  Field,  infra,  col.  479. 

6.  Causes  of  Delay. 
a.  Weather. 

Freyenting  Bepartnre  of  Ship.] — After  a  ship 
has  finished  her  loading,  the  freighter  is  not 
liable  for  any  delay  that  may  arise  in  despatching 
her,  occasioned  by  the  accidental  impossibility 
of  her  obtaining  clearance.  Barret  v.  Button^ 
infra. 

A  charterer,  for  the  conveyance  of  a  cargo  from 
a  foreign  port,  is  not  liable  to  the  owner  for  the 
unavoidable  detention  of  the  ship  by  the  frost 
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after  the  completion  of  the  loading.    Pringle  ▼. 
Mollett,  6  M.  &  W.  80  ;  9  L.  J.,  Ex.  148. 

PiVYenting  Conyeyaiiee  of  Cargo  to  Ship.] — 
The  exception  in  a  charterpart  j,  whereby  a  certain 
number  of  laying  days  is  allowed  to  the  charterer, 
but  detention  by  ice  is  not  to  be  reckoned  as  such^ 
applies  where  the  ice  not  only  renders  access  to 
the  ship  impracticable  in  the  port  itself,  but 
blocks  up  a  river  by  means  of  which  alone  the 
intended  cargo  can  be  conveyed  to  the  port. 
mtdwnY.  Bde, 8  B.  &  S.  640  ;  37  L.  J.  Q.  B.  166  ; 
L.  R.  3  Q.  B.  412  ;  18  L,  T.  764  ;  16  W.  R.  940— 
Ex.  Ch.  Followed  in  Smith  v.  Eosario  Nitrate 
Co..  infra,  col.  485. 

Where  there  is  a  stipulation  in  a  charterparty, 
that  a  certain  number  of  running  days  shall  be 
allowed  for  loading  the  ship,  the  freighter  is 
liable  for  her  subsequent  detention  for  that  pur- 
pose, although  the  loading  of  her  within  the 
specified  time  was  rendered  impossible  by  ice  in 
tne  river  where  she  lay.  Barret  v.  Dvtt(m^  4  Camp. 
333  ;  16  R.  R.  798. 

A.  by  charterparty  engaged  to  load  on  board 
B.*s  ships  a  cargo  of  coals  '^  with  due  despatch  "  ; 
the  goods  had  to  be  brought  by  A.  along  a  canal 
to  the  dock,  and  frost  prevented  the  completion 
of  the  loading : — Held,  that  A.  was  responsible 
for  the  delay  consequent  thereon.  Kearon  v. 
Pearwn,  7  H.  &  N.  386  ;  31  L.  J.,  Ex.  1  ;  10 
W.  R.  12. 

By  a  charterparty  the  ship  was  to  proceed  to 
Bill»o,  and  there  load  in  the  customajT'  manner 
in  regular  steamer  turn,  where  and  as  ordered  by 
the  agent  of  the  freighter,  a  cargo  of  iron  ore ; 
400  tons  per  working  day,  weather  permitting, 
to  be  allowed  for  lading,  and  all  demurrage 
over  and  above  the  said  days  at  the  rate  of 
12«.  6<2.  per  hour,  no  demurrage  to  be  paid  in  case 
of  any  hands  striking  work,  frosts,  or  floods, 
which  might  hinder  the  loading  of  the  vessel. 
The  port  of  Bilbao  was  on  a  river  where  there 
were  a  number  of  wharves,  and  the  iron  ore  was 
brought  down  to  the  wharves  by  railways  from 
storing  places  five  miles  off,  and  loaded  direct 
from  the  railway  trucks  into  the  ship  by  means 
of  shoots,  there  being  no  storing-places  at  the 
wharves.  Ships,  however,  were  sometimes  loaded 
while  lying  out  in  the  river  from  barges  which 
brought  the  ore  from  storing  places  higher 
up  the  river.  The  ship  was  ordered  to  San 
Nicholas  wharf  to  load,  and  she  was  there  loaded 
under  a  shoot  with  ore  brought  down  by  rail  as 
above-mentioned.  In  consequence  of  heavy  rains 
at  the  storing  places,  and  in  consequence  of  the 
men  who  were  loading  the  ore  into  the  railway 
trucks  there  refusing  to  work  from  fear  of  the 
cholera,  delay  occurred,  and  the  ship  was  detained 
waiting  for  her  cargo  : — Held,  without  deciding 
whether  the  refusal  of  the  men  to  work  came 
within  the  exception  in  the  demurrage  clause 
of  *'  hands  striking  work,"  that  neither  the  state 
of  the  weather  nor  the  refusal  of  the  men  to 
work  hindered  the  "loading"  inasmuch  as  both 
those  causes  of  delay  operated  before  the  ore 
arrived  at  the  place  of  loading,  and  the  nature  of 
the  port  was  not  such  that  the  only  possible 
mode  of  loading  the  ship  was  by  bringing  the  ore 
by  railway  from  the  storing-places  five  miles  off, 
so  as  to  bring  the  case  within  the  decision  in 
IfudMon  V.  JSdff  (supra).  Stephens  v.  Harris^  67 
L.  J.,  Q.  B.  203--C.  A. 

**Froit  preyentiag  Loading."] — By  a  charter- 
party  a  ship  was  to  proceed  to  Cardiff,  East  Bute 


dock,  and  there  load  in  the  customary  manner 
from  the  agents  of  the  freighters  a  cargo  of  iron. 
"Cargo  to  be  supplied  as  fast  as  steamer  can 
receive.  .  .  .  Time  to  commence  from  the  vessel 
being  ready  to  load  and  unload  and  ten  days,  on 
demurrage,  over  and  above  the  said  lay  days,  at 
40^.  per  day.  (Except  in  case  of  hands  striking 
work,  or  frosts  or  floods,  or  any  other  unavoid- 
able accidents  preventing  the  loading  .  .  .  ; 
in  which  case  owners  to  have  the  option  of 
employing  the  steamer  in  some  short  voyage 
trade  until  receipt  of  written  notice  from 
charterers  that  they  are  ready  to  resume  employ- 
ment without  delay  to  the  ship.) "  The  ship 
arrived  at  the  East  Bute  Dock,  and  loaded  part 
of  her  cargo.  A  frost  then  set  in,  and  made  a 
canal  which  communicated  with  the  dock  impas- 
sable, so  that  the  remainder  of  the  cargo  which 
was  ready  at  a  wharf  on  the  canal  could  not  for 
several  days  be  brought  in  lighters  to  the  dock. 
The  cargo  could  not  h&Ye  been  brought  into  the 
dock  by  carting  or  otherwise  at  any  reasonable 
expense.  The  dock  itself  was  not  frozen  over, 
and  if  the  cargo  had  been  in  the  dock  the  loading 
might  have  proceeded  : — Held,  that  the  frost  did 
not  prevent  the  "loading"  within  the  meaning 
of  the  exception.  Allerton  Sailing  Ship  Co.  v. 
Falk^  ante,  col.  278,  distinguished.  Urant  v. 
Coverdale,  63  L.  J.,  Q.  B.  462  ;  9  App.  Cas.  470  ; 
61  L.  T.  472 ;  32  W.  R.  831  ;  5  Asp.  M.  C.  353 
— H.  L.  (B.) 

No  Impliod  Szomptlon  for  Bad  Weather.]-^ 
By  a  charterparty  for  a  voyage  with  a  cargo  of 
timber  from  Pensacola  to  a  safe  port  in  the 
United  Kingdom,  "  sixteen  working  days  were 
to  be  allowed  the  merchants  for  loading  the  ship 
at  Pensacola,  and  to  be  discharged  at  such  whan 
or  dock  as  the  charterers  may  direct,  always 
afloat,  in  fourteen  like  days,  and  ten  days  on 
demurrage  over  and  above  the  laying  days  at 
lOZ.  per  day."  The  ship  was  ordered  to  Middles- 
borough,  and  arrived  at  the  usual  place  of  dis- 
charge in  the  river  and  began  unloading.  It  was 
the  duty  of  the  master  to  put  the  timber  over 
the  ship's  side,  and  form  it  into  rafts,  and  the 
charterer  was  to  send  tugs  and  take  the  rafts 
away.  During  the  unloading  bad  weather  came 
on,  and  though  the  ship  did  not  leave  her  anchor- 
age, the  rafts  could  not  be  formed,  and  the 
charterer  therefore  could  not  do  his  part  in 
taking  the  timber  away.  The  bad  weather 
caused  a  delay  of  four  days  in  discharging  the 
ship.  An  action  having  been  brought  by  the 
shipowner  against  the  charterer  for  the  four 
days*  demurrage : — Held,  that,  where  a  given 
number  of  days  is  allowed  to  the  charterer  for 
unloading,  a  contract  is  implied  on  his  part  that, 
from  the  time  when  the  ship  is  at  the  usual  place 
of  discharge,  he  will  take  the  risk  of  any  ordinary 
vicissitudes  which  may  occur  to  prevent  his 
releasing  the  ship  at  the  expiration  of  the  lay 
days ;  and  the  charterer,  therefore,  was  liable 
for  the  four  days'  demurrage.  Tlis^  or  Thiis^  v. 
Byert,  46  L.  J.,  Q.  B.  611  ;  1  Q.  B.  D.  244; 
34  L.  T.  526 ;  24  W.  R.  611  ;  3  Asp.  M.  C.  147. 
And  see  Budgett  v.  Binnington^  infra,  col.  482. 


Caitomary  Maimer  of  Loading— lee.] — 


By  the  terms  of  the  charterparty  the  ship  was  to 
proceed  to  Cardiff,  East  Bute  Dock,  and  there 
load  in  the  customary  manner  from  the  agents  of 
the  freighters  a  cargo  of  rail  iron  ;  the  cargo  to 
be  loadai  as  fast  as  steamer  could  take  on  board 
and  stow  within  the  customary  working  hours  of 
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the  port,  oommeQcing  when  the  steamer  was  in 
berth  and  ready  to  load ;  and  if  longer  detained 
merchants  to  pay  '601,  per  day  demurrage.  "  Deten- 
tion by  frost,  floods,  &c.,  not  to  be  reckoned  as 
lay  days."  The  shipowner,  when  the  charter- 
party  was  made,  did  not  know  who  were  the 
freighter's  agents  at  Cardiff.  There  were  about 
six  shippers  of  rail  iron  there,  all  of  them  (with 
the  exception  of  the  freighters*  agents)  having 
wharves  in  the  West  or  East  Bute  Dock.  The 
agents*  wharf  was  at  a  distance  from  the  docks 
upon  a  canal  communicating  with  the  West 
Bute  Dock,  and  their  rail  iron  was  loaded  on 
ships  berthed  in  the  East  Bute  Dock  by  means 
of  lighters  passing  down  this  canal  through  the 
West  Bute  Dock,  and  from  thence  down  a  smaller 
canal  connecting  the  two  docks.  The  other 
shippers  loaded  in  the  East  Bute  Dock,  either 
from  the  quay  or  by  lighters  coming  alongside 
the  ship  from  the  wharves  in  the  East  Bute  Dock, 
or  by  L'ghters  from  West  Bute  Dock,  passing 
down  the  connecting  canal.  The  ship,  on  arrival, 
was  berthed  in  the  East  Bute  Dock,  and  the 
loading  was  commenced,  but  shortly  afterwards 
was  stopped  for  sixteen  days  by  frost,  which 
covered  the  canal  from  the  agents'  wharf  to  the 
West  Bute  Dock  with  ice  and  prevented  the 
passage  of  the  lighters,  thou$?h  the  water  in  the 
docks  was  not  frozen  : — Held'  that  the  exception 
in  the  charteiparty  with  respect  to  detention  by 
frost  did  not  apply  to  relieve  the  freighters  from 
liability  to  demurrage.  Kay  v.  FlM^  52  L.  J., 
Q.  B.  17  ;  10  Q.  B.  D.  241  ;  47  L.  T.  423 ;  31  W.  R. 
332  ;  4  Asp.  M.  C.  658— C.  A. 

Snowitorm  **  Aeoident."] — A  charterer  agreed 
to  load  a  ship  with  coal,  in  regular  and  customary 
turn,  "except  in  cases  of  riots,  strikes,  or  any 
other  accidents  beyond  his  control "  which  might 
prevent  or  delay  her  loading.  To  an  action  for 
breach  of  the  above  covenant  in  the  charterparty, 
he  pleaded  that  he  was  prevented  loading  the 
vessel  by  a  snowstorm,  which  rendered  it  impos- 
sible to  bring  the  cargo  to  the  agreed  place  of 
shipment : — Held,  that  a  snowstorm  was  not  an 
"  accident"  within  the  meaning  of  the  exception, 
and  that  the  plea  was  bad.  Fenwirk  v.  Schnialz^ 
37  L.  J.,  C.  P.  78  ;  L.  K.  3  C.  P.  313  ;  18  L.  T.  27  ; 
16  W.  R.  481. 

lee^Delaj  after  Bailing.] — See  Herring  v. 
Ward,  supra,  col.  476. 

Bnrf  PrerentiiLg  Loading — Cuitom— Working 
Days — Power  of  Maater.] — In  an  outward  and 
homeward  charterparty,  a  certain  number  of  days 
were  allowed  for  discharging  the  outward  and 
loading  the  homeward  cargo.  In  an  action  for 
demurrage  : — Held,  that  days  on  which  the  load- 
ing and  discharging  could  not  be  carried  on  at 
the  foreign  port  because  of  the  surf  were  working 
days.  Holnmn  v.  Pentwun  Nitrate  Co.j  5  Ct.  of 
Sess.  Cas.  (4th  ser.)  657. 

Held,  aLso,  that  it  was  within  the  master's 
power  to  grant  the  charterers  additional  laydays 
in  consideration  of  their  giving  up  an  option  to 
load  at  certain  by-ports ;  but  that  he  had  no 
power  to  give  a  discharge  of  any  demurrage 
money  payable  to  the  shipowners  except  on  pay- 
ment,   lb, 

b.  Not  Producing  Bill  of  Lading. 

Although  as  a  general  rule  the  master  has  no 
right  to  detain  the  cargo  until  the  bill  of  lading 
is  produced,  yet  if  the  holder  of  the  bill  of  lading 


does  not  claim  the  cargo  in  a  reasonable  time 
after  notice  of  the  arrival  of  the  vessel,  and  the 
charterer  ofEers  to  unload  on  behalf  of  whom  it 
may  concern,  and  to  pay  the  freight,  and  the 
captain  refuses,  the  shipowner  cannot  claim 
demurrage  from  the  charterers  if  the  cargo  might 
have  been  unshipped  within  the  laying  days. 
Erichsen  v.  Barkworth,  3  H.  k  N.  601 ;  27  L.  J., 
Ex.  472. 

Merchants  at  Hull  chartered  a  ship  to  sail  to 
Bactouche,  and  there  load  a  cargo  of  timber,  and 
proceed  to  Gloucester  and  deliver  the  same  on 
being  paid  freight ;  thirty-five  running  days  to 
be  fjlowed  for  loading  and  discharging  the 
cargo,  and  ten  days  on  demurrage  above  the 
laying  days  at  bl,  per  day.  The  ship  arrived  at 
Bactouche,  and  the  loading  was  completed  at  the 
expiration  of  twenty-seven  of  the  running  days. 
The  master  signed  bills  of  lading  by  which  the 
cargo  was  deliverable  "  unto  order  or  to  assigns, 
he  or  they  paying  freight  for  the  goods  as  per 
charterparty."  The  charterers,  to  whom  the 
cargo  was  sold,  refused  to  accept  the  bill  or  re- 
ceive the  cargo,  on  the  ground  that  the  shipment 
was  not  according  to  the  contract.  They  offered 
to  land  the  cargo  and  take  care  of  it  for  whom  it 
might  concern.  The  shipper's  agent  gave  notice 
to  the  master  not  to  part  with  the  cargo  without 
production  of  the  bill  of  lading.  The  vessel  was 
ready  to  discharge  her  cargo,  according  to  the 
charterparty,  on  the  5th  September.  The  lay 
days  expired  on  the  13th  September.  The  vessel 
might  have  been  discharged  in  five  days.  The 
bill  of  lading  was  not  produced  to  the  master 
until  the  22nd  September,  and  the  delivery  was 
completed  on  the  30th : — ^Held,  that  the  char- 
terers were  liable  for  demurrage  and  detention 
of  the  vessel.  S.  C,  on  appeal,  3  H.  &  N.  894  : 
28  L.  J.,  Ex.  95  ;  6  Jur.  (N.S.)  517  ;  7  W.  R.  97 
—Ex.  Ch. 

0.  Strikes. 

Strike  Clanie — Cuitomary  Mode  of  Disohargo 
— ^Lighten.] — The  plaintilb'  ship  was  chartered 
to  carry  a  cargo  of  timber  to  Sharpness  and  there 
deliver  the  same  under  a  charterparty  which 
provided  that  the  cargo  should  be  discharged 
"with  the  customary  steamer  despatch  of  the 
port,  any  time  lost  by  reason  of  strikes,  lock-outs, 
or  combinations  of  workmen,  whether  partial  or 
general,  not  to  count  as  part  of  the  dischai^png 
time,"  and  that  if,  through  any  default  of  the 
merchants  or  charterers,  who  were  to  observe  the 
usual  custom  of  the  wootl  trade,  the  vessel  be 
longer  detained,  demurrage  to  be  paid  at  the 
agreed  rate.  The  vessel  arrived  at  Sharpness 
when  there  was  a  strike  amongst  the  la)x>urer8 
in  the  shipping  tirade,  and  owing  to  the  continu- 
ance of  such  strike  all  the  timber  lighters  which 
would  otherwise  have  been  available  to  take  on 
board  the  cargo  were  still  laden  with  previous 
I  consignments  on  board  them,  so  that  nothing 
could  have  been  done  to  discharge  the  plaintiffs' 
ship  until  the  strike  had  come  to  an  end.  The 
customary  mode  was  by  lighters.  After  the 
strike  had  come  to  an  end  the  discharge  of  the 
plaintiffs'  ship  duly  commenced,  and  was  com- 
pletetl  with  all  reasonable  despatch  : — ^Held,  that 
the  strike  clause  exempted  the  charterers  from 
liability.  The  Aliw  Holme,  62  L.  J.,  Adm.  51  ; 
[1893]  P.  173  ;  1  R.  607  ;  68  L.T.  862  ;  41  W.  R. 
572  ;  7  Asp.  M.  C.  344. 

Cargo  "to  bo  ditokargod  with  all  despatek  as 
onstomary  " — Custom  to  employ  Book  Company 
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to  diMhftrgt.] — By  a  cbarterparty  the  plaintiffs' 
ship  was  to  proceed  to  a  port  named  with  a 
cargo,  and  there  "  be  discharged  with  all  des- 
patch as  customary,  and  ten  <UyB  on  demurrage 
over  and  above  said  Iving  days  at  6<i.  per  net 
register  ton  per  day.  The  discharge  of  the 
cargo  was  delayed  for  four  days  owing  to  a  strike 
of  dock  labourers  employed  by  a  dock  company, 
who,  by  the  custom  of  the  port,  did  the  work  of 
discharge  both  for  the  shipowners  and  the  char- 
terers : — Held,  that  the  charterers  were  not  liable 
for  the  delay,  the  words  "  to  be  discharged  with 
all  despatch  as  customary"  meaning  that  the 
cargo  was  to  be  discharged  with  all  reasonable 
despiatch,  having  regard  to  the  actual  circum- 
stances and  manner  of  discharging  cargo 
customary  at  the  port  of  discharge,  and  that  no 
definite  time  was  fixed  by  the  cbarterparty 
within  which  the  cargo  was  to  be  dischargee!. 
CoMtlegate  Steamship  Co.  v.  Demptiey,  61  L.  J., 
Q.  B.  620 :  ri892]  1  Q.  B.  854 ;  66  L.  T.  742  ; 
40  W.  R.  533  ;  7  Asp.  M.  C.  186— C.  A. 


**  Strike  "  —  '*  Handf  striking  work.*']— The 
term  **  strike  "  in  a  cbarterparty  must  be  used  in 
the  ordinary  sense  of  strike  against  employers. 
The  abandonment  of  their  work  by  miners 
through  dread  of  cholera  does  not  bring  the 
charter  of  a  ship  within  the  exception  in  a 
cbarterparty  against  **  hands  striking  work  "  so 
as  to  relieve  him  from  payment  of  demurrage. 
Stephtrns  v.  Harrlg,  66  L.  J.,  Q.  B.  516  ;  57  L.  T. 
618  ;  6  Asp.  Bi.  C.  192.  Affirmed  on  other 
grounds,  57  L.  J.,  Q.  B.  2u3 — C.  A.,  supra,  coL  477. 

Strike  at  Colliery.]— See  Oranite  City  Steam- 
skip  Co,  V.  Ireland  J  infra,  coL  490. 

Delay  in  Unloading  bj  Beason  of  Strike^ 
**Seaeonable  Time."] — Where  the  terms  of  a 
bill  of  lading  contain  no  stipulation  as  to  the 
time  within  which  the  consignee  is  to  discharge 
the  ship's  cargo,  the  obligation  on  him  is  to  dis- 
charge within  a  reasonable  time  under  the 
circumstances  existing  at  the  time  of  unloading. 
Should  the  existing  circumstances  be  extraor- 
dinary, owing  to  a  strike  preventing  the  obtaining 
of  necessary  labour,  the  consignee  (provided  the 
delay  was  not  due  to  any  act  or  default  on  his 
part)  under  such  a  bill  of  lading  is  not  liable  to 
the  shipowner  for  damages  for  detention  of  the 
ship,  ffiek  v.  Raymond,  62  L.  J.,  Q.  B.  98  : 
[1893]  A.  C.  22;  1  R.  125  ;  68  L.  T.  175  ;  41 
W.  R.  384  ;  7  Asp.  M.  C.  233— H.  L.  (E.) 

Delay  oeeaeioned  by  a  Strike  —  Shipowner 
nnable  to  perfbrm  Ship's  part  of  Unloading.] — 

A  cargo  was  shipped  under  a  bill  of  lading  incor- 
porating a  clause  in  a  cbarterparty  which  fixed 
the  number  of  lay  days  for  unloading  and  allowed 
other  days  for  demurrage.  Neither  the  bill  of 
lading  nor  the  cbarterparty  contained  any  excep- 
tion of  strikes.  By  the  custom  of  the  port  of 
discharge  cargoes  were  unloaded  by  the  joint  act 
of  the  shipowner  and  the  consignees.  During 
the  lay  days  a  strike  took  place,  both  among  the 
labourers  employed  on  behalf  of  the  ship  and  those 
employed  by  the  consignees,  with  the  result  that 
the  unloading  ceased,  and  could  not  be  resumed 
till  some  days  after  the  expiration  of  the  lay 
days : — ^Held,  that  as  the  number  of  lay  days 
allowed  for  the  discharge  was  fixed,  the  con- 
signees were  liable  to  pay  demurrage,  notwith- 
standing the  inability  of  the  shipowners  owing 
to  the  strike  to  do  their  part  in  the  unloading. 
Tiis  or  Thiis  v.  Byers  (supra,  col.  478)  considered. 

VOL.  xin. 


i  BudgeU  v.  SinidngUm,  60  L.  J.,  Q.  B.  1 ;  [1891] 
1  Q.  B.  36  ;  39  W.  B.  131 ;  6  Asp.  M.  C.  692— C.  A. 

Fort  of  Diaoharge  at  Option  of  Okarteren — 
Strike  at  Flaoe  named.] — Where  a  cbarterparty 
provides  that  the  ship  shall  proceed  to  one  of 
certain  named  places  as  ordered,  and  there 
deliver  the  cargo  to  the  order  of  the  chA*terers, 
the  charterers  being  exempted  from  liability  for 
delay  caused  by  strikes ;  the  charterers  having 
named  the  place  of  discharge  are  not  bound  to 
alter  their  orders  on  obtaining  knowledge  of  a 
strike  at  the  place  named  that  will  interfere  with 
the  unloading,  in  cases  where  they  could  have 
stopped  the  ship  proceeding  to  the  named  place. 
The  charterers  in  such  a  case  are,  therefore,  not 
liable  for  demurrage.  Bulnutn  v.  Fenwick,  63 
L.  J.,  Q.  B.  123  ;  [1894]  1  Q.  B.  179  ;  9  R.  227  ; 
69  L.  T.  651  ;  42  W.  R.  326  ;  7  Asp.  M.  C.  388— 
C.A. 

Demnrrage   not   running  during  Strike.] — 

Lilly  V.  Stecensi/n,  infra,  col.  489. 

Loaded  aa  Castomary  —  Ezeeption  of  Ein- 
draneee  beyond  Ckarteren'  Control.] — A  charter- 
party  provided  that  the  ship  (a  sailing  ship), 
should  at  Sydney  load  coals  to  be  brought  along- 
side at  merchants'  risk ;  the  coals  to  be  load^ 
aa  customary  at  Sydney  with  an  exception  of 
charterers'  liability  in  case  of  strikes  *'or  any 
other  hindrances  of  what  nature  soever  beyond 
the  charterers'  or  their  agents'  control."  There 
was  a  strike  at  another  colliery  which  threw  a 
pressure  of  work  on  the  loading  colliery  and  the 
ship  was  delayed  : — Held,  that  the  delay  was  not 
due  to  a  ^' hindrance^"  and  that  the  charterers 
were  liable  for  demurrage.  The  Lismore,  Oar- 
diner  V.  Macfarlane^  20  Ct.  of  Sess.  Cas.  (4th  ser.) 
414. 

'<  Strikei,  Look-onte,  Aeeidente  to  Railway  '* 
— Diiekarge  of  Workmen  beoante  of  Aooident  to 
Roadway.] — See  Riehardsons  and  Samuel  <J'  Co., 
In  re,  infra,  col.  490. 

*'Strikei  and  Loek-onU  of  Pitmen."]  — The 
defendants  chartered  the  plaintiffs  ship  to  pro- 
ceed to  Ardi'ossan,  the  cbarterparty  providing 
that  the  ship  should  there  load  **  in  the  customary 
manner,  say  in  twelve  colliery  working  days,"  a 
cargo  of  coals,  "  to  be  loaded  according  to  the 
custom  of  the  port,"  "  strikes  and  lock-outs  of 
pitmen  and  others  "  being  excepted  perils.  The 
following  written  clause  was  added  :  "  It  is 
understood  that  the  vessel  is  to  be  loaded  at  once, 
and  lay  days  to  count  when  vessel  ready  and 
notice  given."  The  ship  arrived  at  Ardrossan, 
and  gave  notice  that  she  was  ready  to  load ;  but 
before  twelve  working  days  had  elapsed  a  strike 
broke  out  at  the  pit,  in  consequence  of  which  the 
ship  did  not  load  the  cargo  of  coal  till  twenty- 
three  ordinary  working  days  had  elapsed.  By 
the  cbarterparty  demurrage  was  to  be  paid  at 
the  rate  of  id.  per  registered  ton  per  day. 
The  plaintiff  claimed  for  fifteen  days'  demurrage : 
— Held,  that  the  written  dause  only  fixed  the 
time  when  the  lay  days  began,  and  that  the 
delay  was  caused  by  an  excepted  peril.  Peter- 
son V.  Dunn,  43  W.  R.  349. 

d.  Other  Cauaes. 

No  Time  Mentioned— Unavoidable  Delay.] 

When  a  cbarterparty  is  silent  as  to  the  time 
within  which  the  cargo  is  to  be  unloaded  at  the 
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port  of  destination,  the  law  implies  that  the 
merchant  and  the  shipowner  shall  each  use 
reasonable  despatch  in  performing  his  part  of  the 
contract  ;  and  where  the  landing  of  the  cargo 
by  the  merchant  is  rendered  impossible  by  a 
cause  over  which  he  has  no  control,  he  is  not 
liable  to  paj  damages  for  the  delay.  I\)rd  y. 
QfteswortK  10  B.  &  S.  291  ;  39  L.  J.,  Q.  B.  188 ; 
L.  R.  5  Q.  B.  544  ;  23  L.  T.  165  ;  18  W.  R.  1169 
—Ex.  Ch. 


BeAual  of  Authoritiei  to  allow  Unload- 
ing.]—  A  ship  sailing  under  a  charterparty, 
which  was  silent  as  to  the  number  of  days  to  be 
allowed  for  unloading,  arrived  at  a  foreign  port, 
and  was  detained  beyond  thQ  usual  time,  owing 
to  the  refusal  of  the  authorities  to  allow  the 
cargo  to  be  landed : — Held,  that  the  merchant 
was  not  liable  to  pay  damages  for  the  delay,  as 
he  had  not  contracted  that  there  should  be  none, 
and  it  had  happened  without  feiult  on  his  part. 
Ih, 

Contract  not  made  with  Intention  to  Violate 
Law.] — By  a  charterparty  made  by  the  char- 
terer^ agent  in  France,  a  ship  was  chartered, 
and  it  was  stipulated  that  the  ship  should  load  a 
cargo  of  pressed  hay  at  Trouvllle,  in  France,  and 
proceed  direct  to  London ;  and  all  cargo  was  to 
be  brought  and  taken  from  ship  alongside.  The 
agent  verbally  told  the  master  that  the  con- 
signees would  require  the  hay  to  be  delivered  at 
a  particular  whaii  in  the  port  of  London,  to 
which  the  master  assented.  On  arriving  in  that 
port  the  master  was  unable  to  land  the  hay  at 
the  wharf  by  reason  of  an  order  in  council 
under  the  Contagious  Diseases  (Animals)  Act, 
1869,  forbidding  hay  from  a  French  port  to  be 
landed  in  the  United  Kingdom.  The  order  had 
been  made  before  the  charterparty  was  entered 
into,  but  neither  party  knew  of  it.  After  some 
delay  the  charterer  received  the  hay  from  along- 
side the  ship  into  another  vessel,  and  exported  it. 
There  was  no  legal  obstacle  to  doing  this,  but 
eighteen  days  were  allowed  by  the  charterer  to 
elapse  beyond  the  lay  days.  The  shipowner 
having  brought  an  action  for  this  detention  of 
his  ship,  the  charterer  contended  that  the  con- 
tract vTas  for  an  illegal  purpose,  and  therefore 
void  : — Held,  that  although  it  was  the  intention 
of  the  parties  when  the  charterparty  was  entered 
into,  to  land  the  hay  at  London,  yet  as  the  con- 
tract was  not  made  knowingly  with  the  intention 
to  violate  the  law,  and  as  it  could  be  carried  out 
(as  it  ultimately  was)  without  violating  the  law, 
it  was  not  void  and  the  charterer  was,  therefore, 
liable  for  the  demurrage.  Wa-u^h  v.  MorrU^  42 
L.  J.,  Q.  B.  57  ;  L.  R.  8  Q.  B.  202 ;  28  L.  T.  265  ; 
21  W.  R.  438  ;  1  Asp.  M.  C.  573. 

Petroleum  —  Port  Begnlationi  —  Cargo  not 
allowed  to  be  Landed.] — ^A  ship  with  a  general 
cargo  sailed  from  London  for  Havre  with  some 
petroleum  on  board.  Under  the  bill  of  lading 
the  shipowner  was  to  deliver  the  petroleum  at 
Havre,  and  it  was  to  be  taken  out  by  the  defen- 
dant within  twenty-four  hours  after  arriving  at 
Havre,  or  ten  guineas  a  day  was  to  be  paid  for 
demurrage.  On  the  ship's  arriving  at  Havre,  the 
authorities  of  the  port  made  the  captain  take 
her  away  in  consequence  of  the  petroleum  being 
on  board.  Thereupon  he  went  to  neighbouring 
ports,  but  was  not  allowed  to  stay.  Returning 
to  Havre,  he  discharging  his  general  cargo,  and 
no  bill  of  lading  having  been  presented  to  him 


and  no  application  having  been  made  to  him  for 
the  delivery  of  the  petroleum,  he  brought  it  back 
to  London : — Hdd,  that  the  shipowner  was 
entitled  to  freight,  back  freight  and  expenses. 
The  demurrage  and  the  expenses  incurred  in  the 
ineffectual  attempt  to  land  at  the  neighbouring 
ports  were  not  allowed,  but  were  looked  on  as 
part  of  the  expenses  of  the  voyage.  Argos  (^Cargo 
ex),  Gaudet  v.  Brawn,  L.  R.  5  P.  C.  134  ;  28 
L.  T.  745 ;  21  W.  R.  707 ;  2  Asp.  M.  C.  6— 
P.O. 

Exportation  not  Permitted.]  —  Where  there 
was  a  contract  to  fetch  com,  and  demurrage 
allowed,  and  upon  the  ship^s  arrival  it  was  found 
that  the  government  had  prohibited  the  exporta- 
tion of  com,  which  fact  the  captain  knew  before 
he  entered  the  port,  but  still  did  so,  and  having 
stayed  his  demurrage  .days,  returned  in  ballast : 
— Held,  that  no  demurrage  was  payable.  Blight 
V.  Page,  3  Bos.  &  P.  295,  n.  ;  6  R.  R.  795. 

Vnlawfnl  Beiinre.]  —  It  is  no  defence  to  an 
action  for  demurrage,  that  the  delay  in  unload- 
ing the  ship  arose  from  the  act  of  custom  house 
ofiBcers  in  unlawfully  seizing  a  part  of  the  cai^go. 
Bessey  v.  Eca/u,  4  Camp.  131. 

Wrongftd  Detention  bj  Owner.] — ^The  pUun- 
tifEs,  owners  of  a  ship,  agreed  by  charterparty, 
that  the  ship  should  have  eighty-five  running 
days  for  loading  and  unloading  her  cargo  ;  and 
that  the  freighter  might  keep  her  on  demurrage, 
for  fourteen  additional  running  days,  at  a  stipu- 
lated rate  per  diem.  The  ship  arrived  in  port, 
with  five  running  days  due  to  her.  On  her 
arrival,  and  subsequently  on  another  occasion, 
the  plaintifb  refused  to  permit  her  to  be  unloaded. 
Afterwards,  but  not  tiU  after  the  expiration  of 
the  running  days,  she  was  permitted  to  unload, 
but  the  cargo  was  not  discharged  until  after  the 
expiration  of  fourteen  days  beyond  the  running 
days.  In  an  action  against  the  freighter  on  the 
charterparty,  the  declaration  charged  a  detention 
on  demurrage  for  fourteen  days,  and  a  general 
detention  beyond.  Plea,  that  he  did  not  keep  or 
detain  the  ship,  and  that  at  the  time  she  was 
unloading,  the  plainti£Es  wrongfully  stopped  the 
unloading,  and  prevented  the  defendant  from 
unloading.  The  jury  found,  that  the  plaintiff* 
refusal  was  wrongful : — Held,  that  the  plea, 
denying  the  detention  of  the  ship,  was  suffi- 
ciently made  out  by  the  finding  of  the  jury,  and 
that  the  plaintifb  could  not,  under  this  declara- 
tion of  the  charterparty,  recover  for  the  use  of 
the  ship  during  so  much  of  the  actual  unloading 
as  exceeded  five  days.  Benstm  v.  Blunt,  1  G.  £ 
D.  449  ;  1  Q.  B.  870 ;  10  L.  J.,  Q.  B.  333. 

But  held,  that  the  last  plea  was  bad,  as  such 
an  interference  by  the  plaintifEs,  to  prevent  an 
unloading,  as  was  stated  in  the  general  terms 
of  the  allegations  of  that  plea,  would  not  put 
an  end  to  the  obligation  of  the  charterparty. 
lb, 

Inini&oient  Bnpplj  of  Cargo.] — ^A charterparty 
provided  that  the  ship  should  proceed  to  a  port, 
and  there  load  from  the  factors  of  the  charterers 
a  cargo  of  "coal,  taking  her  turn  with  other 
steamers,*'  and  receive  "prompt  despatch  in 
loading."  The  charterers  employed  the  persons 
at  the  port  of  loading,  who  were  employed  to  load 
other  ships,  and  the  ship  was  loaded  in  her  turn, 
but,  by  reason  of  an  insufficient  supply  of  coal, 
the  ship  was  delayed : — Held,  that  the  charterers 
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were  responsible  for  the  delay.    Elliott  v.  Lord^ 
^2  L.  J.,  P.  C.  23  ;   48  L.  T.  542  ;  5  Asp.  M.  C. 

ea— P.  C. 

Proenring  VacetMury  Papers.!— The  consignee 
-of  a  particular  parcel  of  goods  oj  a  general  ship 
is  liable  to  the  owner  for  not  taking  them  from 
the  ship  in  a  reasonable  time,  although  the  delay 
arose  from  the  necessity  for  an  order  from  the 
-treasury  to  land  these  goods,  which  the  con- 
-signee  used  the  utmost  diSgence  to  obtain.  Hill 
T.  Idle,  4  Camp.  327 ;  16  R.  R.  797. 

It  is  no  defence  to  an  action  by  the  owner  of  a 
ship  for  demurrage,  that  the  owner  has  omitted 
to  procure  the  necessary  papers  for  the  discharge 
-of  the  cargo,  if  he  omitted  to  do  so  at  the  request 
of  the  defendant.  Fitrnell  y.  Tkonuu,  5  Bing. 
188;  30  R.  R.  568.  S.  C,  nom.  Pahner  v. 
Tlumuu,  7  L.  J.  (o.s.)  C.  P.  73  ;  2  M.  &  P.  296. 
And  see  Barret  v.  DuUot^  4  Gamp.  333  ;  16  R.  R. 
798,  supra,  col.  476. 

Xzoeption  of  "  Politieal  DiitiirlMuieea  " — ^Delay 
-eanted  dnring  Traniit  to  Quay — Onitomary  Xodo 
•of  Loading.] — ^When  a  ship  is  chartered  to  load 
at  a  particular  port,  the  charterparty  is  to  be 
taken  to  have  reference  to  the  customary  mode 
•of  loading  at  that  port ;  and  where,  by  the 
custom  of  the  port,  the  mode  of  loading  minerals 
is  by  bringing  them  from  the  mines  by  rail  direct 
to  the  ship's  side,  as  the  bringing  of  the  cargo 
from  the  mines  is  part  of  the  loading,  any  excep- 
tion in  the  charterparty  to  the  charterer's 
liability  for  demurrage  will  commence  to  be 
■applicable  as  soon  as  the  cargo  has  left  the 
mines.  Hudton  y.  Ede  (supra,  col.  477)  followed. 
Smith  V.  Romrlo  Mtrate  Co.,  [1894]  1  Q.  B. 
174  ;  9  R.  776  ;  70  L.  T.  68  ;  7  Asp.  M.  C.  417— 
C.  A. 

DeHanlt  of  Stevedore — "Stevedore  to  be  ap- 
pointed by  Charterers,  but  employed  and  paid 
by  Shipowners'' — Damaged  Cargo.] — A  charter- 
party  proyided  that  the  plaintiffs  ship  should 
load  at  Leith  and  London,  and  proceed  to  certain 
ports  and  there  deliver,  the  **steyedore  to  be 
appointed  by  the  charterers  in  London  only,  but 
employed  and  paid  by  the  shipowners,"  the  cargo 
to  be  taken  to  and  from  alongside  the  ship  at 
merchants'  risk  and  expense,  but  to  be  taken  on 
boani  by  the  shipowners,  ten  clear  working  days 
to  be  allowed  the  charterers  for  loading,  and  all 
working  days  on  demurrage  oyer  the  lay  days 
in  port  of  loading  to  be  paid  for  at  the  rate  of 
20/.  per  working  day.  Certain  cargo  was  loaded 
at  Leith.  In  consequence  of  bad  weather  on  the 
yoyage  to  London  part  of  the  cargo  was  damaged, 
and  at  London  part  had  to  be  landed  and  requi- 
sitioned, and  part  had  to  be  shifted  in  order  to 
stow  the  London  cargo  properly.  In  conse- 
quence the  loading  was  not  completed  within 
the  stipulated  time.  In  an  action  by  the  ship- 
owners to  recover  demurrage : — Held,  that  the 
-charterers  were  not  liable  for  the  delay,  as  it 
arose  from  the  operation  of  stowing  the  cargo, 
which  it  was  the  duty  of  the  shipowners  to  do, 
and  from  the  default  of  the  stevedore  who, 
under  the  provisions  of  the  charterparty,  was 
the  servant  of  the  shipowners.  Harris  v.  Bett' 
Ryley,  4  R.  222  ;  68  L.  T.  76  ;  7  Asp.  M.  C.  272 
— C.  A. 

Position  of  Goods  in  Ship.] — A  charterparty 
-entered  into  between  the  plaintiffs  and  B.  &  Co., 
for  the  conveyance  of  grain  from  C.  to  L., 


stipulated  that  fourteen  working  days  were  to  be 
allowed  for  loading  and  unloading  at  the  port  of 
discharge,  and  ten  days  on  demurrage  at  35Z.  a 
day.  The  vessel  having  been  loaded,  one  of  the 
bills  of  lading  was  indorsed  to  the  defendants. 
The  defendants'  grain  was  stowed  at  the  bottom 
of  the  mainhold,  and  that  of  the  other  shiopers 
on  the  top  of  it.  The  bill  of  lading,  indorsed  to 
the  defendants,  contained  the  words  "  paying 
freight  for  the  same  goods  and  all  other  conditions 
as  per  charterparty.^'  Owing  to  the  consignees, 
whose  grain  was  phiced  on  the  top  of  the  defen- 
dants', having  failed  to  take  away  their  goods 
within  the  lay  days,  the  defendants  were  unable 
to  obtain  delivery  of  their  grain,  and  three  days' 
demurrage  was  incurred  :— Held,  that  the  defen- 
dants  were  liable  for  the  demurrage,  although 
they  were  prevented  from  getting  their  goods  by 
the  delay  of  other  consignees.  Porteusy.  Watney, 
47  L.  J.,  Q.  B.  643 ;  3  Q.  B.  D.  534  ;  39  L.  T.  196  ; 
27  W.  R.  30  ;  4  Asp.  M.  C.  34— C.  A. 

The  defendant  was  indorsee  of  one  of  eight 
bills  of  lading  covering  a  cargo  of  wheat,  in  each 
of  which  the  following  clause  occurred  :  "  Three 
working  days  to  discharge  the  whole  cargo  or 
301.  sterling  per  day  demurrage."  The  portion 
of  the  cargo  consigned  to  the  defendant  was 
loaded  in  the  bottom  of  the  ship,  and  owing  to 
delay  in  unloading  on  the  part  of  the  other  con- 
signees, and  from  no  default  of  the  defendant, 
who  was  ready  and  willing  to  receive  his  portion, 
as  was  the  master  to  discharge  it,  as  soon  as  it 
could  be  reached,  two  days'  demurrage  was 
incurred  : — Held,  that  the  defendant  was  liable 
for  demurrage,  for  that  by  the  stipulation  in  the 
bill  of  lading  he  contracted  to  run  the  risk  of 
incurring  demurrage  through  the  default  of  his 
fellow-consignees.  Straher  v.  Kidd,  47  L.  J.,  Q.  B. 
365  ;  3  Q.  B.  D.  223  ;  26  W.  R.  611  ;  4  Asp. 
i  M.  C.  34,  n. 

If  A.  has  goods  consigned  to  him,  and  there  is 
on  board  the  same  ship  goods  consigned  to  other 
consignees,  and  those  goods  are  so  placed  on 
board  that  A.,  after  the  ship  arrives,  cannot 
obtain  his  goods  within  the  time  limited  by  the 
bill  of  lading,  he  is  not  liable  for  demurrage. 
Bobwn  V.  Broopj  4  Car.  &  P.  112  ;  M.  &  M. 
441. 

If  a  freighter  is  to  discharge  within  twelve 
running  days  after  the  vessel's  arrival,  and  he  is 
prevented  from  discharging  at  first  by  reason  of 
other  goods  being  pla^d  above  his,  he  must, 
when  that  obstruction  is  removed,  discharge  with 
all  reasonable  diligence  ;  and  he  is  not,  as  matter 
of  right,  entitled  to  the  whole  original  number 
of  days  from  the  time  when  he  is  able  to  com- 
mence discharging.  Rogers  v.  Hunter,  2  Car.  k  P. 
601. 

A  general  ship  took  brandies  on  board  under 
bills  of  lading,'  which  allowed  twenty  lay  days 
for  delivery  of  the  goods  in  London,  and  stipu- 
lated for  4Z.  per  day  demurrage  ;  afterwards, 
certain  of  the  consignees  choosing  to  have  their 
goods  bonded,  the  vrasel  could  not  make  her 
delivery  at  the  London  docks  until  forty-six  days 
after  the  twenty  days ;  and  some  of  the  goods 
which  were  undermost  could  not,  though  de- 
manded, be  taken  out  till  the  upper  tiers  were 
cleared  : — Held,  that  each  of  these  consignees 
was  liable  to  pay  the  4Z.  per  day  for  the  forty-six 
days.    Leer  v.  Totes,  3  Taunt.  387  ;  12  R.  R.  671. 

A  general  ship  took  some  silk  on  board  to 
cany  from  Rotterdam  to  London  on  the  defen- 
dant's account.  On  the  margin  of  the  bill  of 
lading  was  written,  **  The  consignee  to  clear  the 
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goods  in  fourteen  running  days  after  her  arrival 
in  port  or  to  pay  4Z.  per  diem  for  demurrage." 
The  vessel  was  ready  to  deliver  on  the  3rd  of 
October.  The  defendant  applied  for  and  was 
ready  to  receive  his  goods  within  the  running 
days  ;  but  being  undermost  in  the  vessel 
dd[ivery  could  not  be  made  until  the  22nd : — 
Held,  that  the  plaintiff  was  entitled  to  recover  the 
demuiTage,  though  he  did  not  deliver  the  goods 
within  the  time  allowed,  being  prevented  by 
other  goods,  belonging  to  other  consignees,  which 
overlaid  them.  Harinan  v.  Gandolph,  Holt,  3$ ; 
17  R.  R.  598. 

Beftasal  of  Xaater  to  take  Gtoodg  on  Board.] — 

Demurrage  clause  held  not  applicable  in  case  of 
delay  caused  by  the  master  refusing  to  take  on 
board  goods  which  he  erroneously  thought  he 
was  not  bound  to  take.  Seeger  v.  JOuthie^  8  G.  B. 
(N.8.)  46. 

State  of  Tides.  1 — By  charterparty  B.  and  L. 
agreed  that  B.'s  ship  "  Bebec  "  should  proceed  to 
Llanelly  and  take  on  board  a  cargo  of  culm,  and, 
being  so  loaded,  should  **  therewith  proceed  with 
all  convenient  speed  to  Cole's  Wharf,  Rochester, 
or  as  near  thereto  as  she  might  safely  get,  and 
deliver  the  same  on  being  paid  freight.  The 
regular  turn  to  be  allowed  for  loading,  and  fifty 
tons  per  working  day,  if  required,  for  delivery 
at  Rochester,  and  demurrage  over  and  above  the 
said  days  at  the  rate  of  42.  per  day."  The  ship 
arrived  with  her  cargo  at  Rochester  on  the  24th 
October  and  was  moored  at  the  Buoys,  about 
500  yards  from  and  opposite  to  Cole's  Wharf. 
On  the  25th  October  the  master  gave  L.'s  agent 
notice  that  the  vessel  was  ready  to  discharge  her 
cargo,  and  he  desired  the  master  to  come  along- 
side Cole's  Wharf.  At  that  time  there  was  not 
sufficient  water  for  the  vessel  to  come  alongsi<le 
the  wharf,  and  the  agent  refused  to  send  lighters 
to  receive  part  of  the  cargo  so  as  to  lighten  the 
vessel  and  enable  her  to  come  alongside  the 
wharf.  The  state  of  the  tide  did  not  allow  the 
vessel  to  be  removed  to  Cole's  Wharf  until  the  4th 
November,  and  on  the  following  day  she  com- 
menced discharging  her  carpo  : — Held,  that  the 
master  was  bound  to  take  the  vessel  alongside 
Cole's  Wharf,  unless  prevented  by  some  impedi- 
ment which  endangered  her  safety  ;  and  as  the 
inability  to  bring  the  vessel  alongside  the  wharf 
was  occasioned  by  the  ordinary  course  of  navi- 
gation, the  lay  days  did  not  commence  until  the 
vessel  had  arrived  there.  Ba^tifell  v.  Lloyd, 
1  H.  &  C.  388  ;  31  L.  J.,  Ex.  413  ;  10  W.  R.  721. 

Dlseliarge  of  Cargo.] — By  the  terms  of  a 

charterparty  a  steam  vessel  was  to  proceed  to  H., 
to  be  there  ready  to  load  by  a  given  day,  or  so 
near  thereunto  as  she  might  safely  get,  and  there 
load  from  the  factors  of  the  merchant  such 
quantity  of  oxen,  sheep  and  (or)  other  lawful 
produce  which  the  merchant  might  find  it  con- 
venient to  ship,  not  exceeding  what  she  could 
reasonably  stow  and  carry  over  and  above  her 
tackle,  &c.,  and  being  so  loaded  was  to  proceed 
therewith  to  London  and  deliver  the  same  on 
being  paid  freight  a  lump  sum  of  450/.  Two 
working  days  were  allowed  for  loading  and  dis- 
charging and  three  days  on  demurrage.  The 
cargo  to  be  taken  to  and  from  alongside  at  the 
merchant's  risk  and  expense.  Arrived  at  H.,  the 
vessel  went  alongside  the  jetty  and  received  on 
board  a  number  of  barrels  of  hams  and  300 
head  of  live  stock,  for  which  the  captain  signed 


bills  of  lading.  Being  thus  laden,  the  vessel  was 
found  to  draw  too  much  water  to  get  over  the 
bar,  and  the  captain  was  consequently  obliged 
to  take  out  aU  the  stock.  He  then  proposed  to 
the  charterer's  agent  to  stow  on  boand  so  many 
of  the  cattle  as  would  enable  him  to  pass  over 
the  bar,  and  to  remain  outside  and  there  take  in. 
the  remainder  at  the  charterer's  expense  and 
risk.  The  agent  declined  to  accede  to  this,  and 
refused  to  put  any  of  the  cattle  again  on  board 
unless  the  captain  would  take  all.  Being  unable 
to  come  to  ten&s  the  captain  proceeded  on  his 
voyage  with  only  the  hams  on  board  : — Held, 
that  the  owners  were  not  entitled  either  to  the 
stipulated  freight  or  to  damages  for  the  refusal 
to  ship  the  cargo  ;  for  that  although  the  captaia 
was  not  obliged  to  go  within  the  bar  at  all,  yet, 
having  chosen  to  do  so,  and  having  received  the 
cargo  on  board  and  signed  biUs  of  lading,  he 
was  bound  to  find  his  way  to  his  destination. 
General  Steam  Navigation  Ck),  v.  Slipper,  11 
C.  B.  (N.8.)  493  ;  31  L.  J.,  C.  P.  185  ;  8  Jur. 
(N.8.)  821 ;  5  L.  T.  641  ;  10  W.  R.  316. 

Whether  a  partial  putting  out  of  the  cargo  is- 
a  part  discharge  or  a  mere  lightening  is  to  be 
determined  in  each  case  by  the  jury,  having 
regard  to  the  terms  of  the  contract  and  the 
usage  of  the  port.  Mcintosh  v.  Sinclair,  Ir.  R. 
11  C.  L.  456. 

Vegloet  of  Coniignee  to  paj  Earbonr  Dnes.] 

— Demurrage  cannot  be  claimed  for  detention  of 
a  ship  for  harbour  dues  payable  by  the  con- 
signee, the  master  having  delayed  to  pay  them  ; 
his  duty  being  to  pay  them  without  delay  and 
recover  from  the  consignee.  Moller  v.  Jechs, 
10  C.  B.  (N.8.)  332. 

Quarantine.]  —See  The  Avtten  Friars,  col.  265  ;. 
Whites  V.  Steamship  Winchester  Co,,  coL  265. 

Difpnte  between  Brokers  as  to  Bight  to- 
eoUeot  Freight.] — ^A  dispute  arose  between  the 
shipowner's  broker  abroad  and  the  charterer's 
broker  as  to  who  was  entitled  to  collect  freight. 
The  former,  contrary  to  the  provisions  of  the 
charterparty,  insisted  upon  his  claim  and  put  a 
stop  upon  the  cargo ;  whereby  the  charterer 
be(kme  liable  to  the  cargo  owner  for  demurrage  : 
— Held,  that  the  charterer  was  entitled  to  recover 
damages  in  respect  of  the  demurrage  against  the 
shipowner.  Bradley  v.  Goddard,  cited  Mac- 
lachlan  on  Shipping,  4th  ed.,  p.  197. 

Bonpayment  of  Freight— Befnsal  to  deliver 
ChMds.] — By  charterparty,  the  plaintiff,  a  ship- 
owner, agreed  with  the  freighter  to  deliver  cargo- 
on  payment  of  freight  as  by  bills  of  lading ; 
certain  lay  days  were  allowed  and  demurrage 
afterwards  at  a  given  rate.  The  bills  of  lading 
provided  for  delivery  to  the  frei^ter  or  his 
assigns  on  payment  of  freight  as  by  charterparty. 
Defendant,  an  assignee  of  the  bill  of  lading,  sent 
his  lighters  for  the  goods  and  received  part. 
Plaintiff  demanded  payment  of  freight  for  the 
part  delivered,  and  defendant  refused  it.  Plain- 
tiff refused  to  deliver  more  cargo  and  the  running 
days  expired.  Soon  after  the  plaintiff  delivered 
the  rest  of  the  cargo  and  was  paid  freight : — 
Held,  that  the  defendant  was  not  liable  for 
demurrage,  or  for  not  receiving  the  goods  within  a 
reasonable  time  by  reason  of  his  nonpayment 
of  freight  demanded.  Moeller  v.  Young,  5  £1.  & 
Bl.  755  ;  25  L.  J.,  Q.  B.  94 ;  2  Jur.  (N.S.)  393— 
Ex.  Ch. 
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Convoy  Booalled— 8Mp  bronf  ht  baek  to  Port 
of  Sailing — Domnrrago.] — See  Liddard  y.  Lope9^ 
10  East,  526 ;  10  R.  R.  368,  ante,  col  378. 

Ship  nnablo  to  find  Borth — Obligation  to  Dif - 
ohargo  within  Time  ttipnlated.] — ^The  ducharge 
of  cargo  occapied  more  than  the  lay  days.  The 
crew  worked  properly,  but  could  not  without 
assistance  discharge  within  the  stipulated  time. 
In  an  action  for  demurrage : — Held,  that  the 
consignees  were  liable  for  two  days'  delay  in 
finding  a  quay  berth,  and  that  they  were  not  liable 
for  subsequent  delay,  the  master  being  bound  to 
give'deliveiy  in  the  time  stipulated.  Hamten  v. 
Donaldson,  1  Ct.  of  Sess.  Cbs.  (4th  ser.)  1066. 

Cargo  not  lUady — Strike.] — By  charterparty 
a  ship  was  to  f2^  to  a  port  as  ordered  and  load 
coals  at  a  berth  to  be  pointed  out  by  charterers' 
agents,  with  a  stipulation  as  to  demurrage, 
"  unless  detention  arises  from  a  strike  .  .  . 
at  any  works,  mine  or  mines  ...  or  any 
cause  beyond  merchants'  control  .  .  ."  On 
November  14th  notice  was  given  by  the  master 
that  the  ship  was  ready  to  load ;  but  owing 
to  a  dispute  between  the  charterers  and  the 
colliery  owners  no  cargo  was  ready  for  her,  and 
in  consequence  she  was  refused  a  berth.  On 
November  22nd  she  got  a  berth  :  on  November 
23nl  a  strike  began,  and  no  coids  were  loaded 
until  it  ended  on  December  1 1  th.  On  December 
23nl  the  loading  was  completed.  In  an  action 
for  demurrage : — Held,  that  it  began  to  run  on 
November  16th  at  six  p.m.,  when  the  lay  days 
expired ;  but  that  it  ceased  to  run  during  the 
strike.  Lilly  v.  Steretuon,  22  Ct.  of  Sess.  Cas. 
(4th  ser.)  278. 

Stopping  Difeharge  to  got  Seenrity  for 
Treight.1 — Freight  was  by  charterparty  pay- 
able partly  on  arrival  and  partly  on  "  unloading 
and  right  delivery  of  the  cargo,"  and  the  ship- 
owners were  to  have  a  lien  for  all  freight,  dead 
freight  and  demurrage.  Whilst  delivering  the 
cargo  at  Glasgow,  the  master  suspended  delivery 
for  two  days  until  the  consignee  should  find  secu- 
rity for  the  freight.  In  an  action  for  demurrage  : 
— Held,  that  the  shipowners  could  not  recover, 
because  they  might  have  delivered  the  cargo  and 
retained  their  lien.  Thortten  v.  JfcDowall,  19 
Ct.  of  Sess.  Cas.  (4th  ser.)  743. 

Belay  through  want  of  Tmeks.] — By  charter- 
party  the  cargo  was  to  be  discharged  **  as  fast  as 
the  steamer  can  deliver  after  being  berthed  as 
customary."  Delay  was  caused  in  discharging 
through  the  railway  company  not  providing 
sufficient  trucks  to  carry  off  the  cargo  of  pig 
iron,  none  being  allowed  to  be  landed  on  the 
quay : — Held,  that  the  consignees  were  not  liable 
for  demurrage.  Wyllie  v.  HarrUan,  13  Ct.  of 
Sess.  Cas.  (4  th  ser.)  92. 

Want  of  Tmeki — ^Szceptibn  of  ''Detention 
by  Bailways."] — ^A  charterparty  provided  for 
delivery  of  the  coal  cargo  into  trucks,  and 
excepted  liability  for  ''detention  by  railways." 
There  was  delay  in  unloading  caused  by  the 
railway  not  supplying  trucks  in  consequence 
of  the  charterers  detaining  too  many  trucks 
unloaded  : — Held,  that  demurrage  was  not  pay- 
able. Ltftricheux  v.  Dunlop,  19  Ct.  of  Sess.  Cas. 
(4th  ser.)  209. 

Strike — Failure  to  Ditokarge  on  dnay.] 


coal  cargo  "alongside  any  safe  wharves,  crafts 
or  depots,"  to  be  taken  from  alongside  at  mer- 
chants' risk  and  expense  "according  to  the  usual 
custom  at  loading  and  discharging  ports."  A 
certain  time  was  allowed  for  discharge,  after 
which  demurrage  was  to  be  paid,  ''except  in  case 
of  strikes  .  .  .  detention  by  railway,  or  cranes 
.  .  .  or  any  other  cause  beyond  the  control  of 
the  charterers  which  may  impede  the  ordinary 
lading  and  discharging  of  the  vesseL"  On 
arrival,  railway  trucks  could  not  be  supplied 
because  of  a  strike  of  the  railway  men.  There 
was  no  rule  of  the  port  requiring  the  coal  to  be 
discharged  into  trucks,  or  forbidding  discharge 
on  the  quay  : — Held,  that  the  charterers  were 
liable  for  demurrage.  Granite  City  Steamship 
Co,  v.  Ireland,  19  Ct.  of  Sess.  Cas.  (4th  ser.)  124. 


Delivery  on  Qnay.]  —  Delay  in  taking 


— By  charterparty  the  ship  was  to  deliver  her 


delivery,  caused  by  the  railway  company  not 
providing  trucks,  causes  the  consignee  to  be 
liable  for  demuriiige  ;  and  not  the  less  so  because 
the  ship  is  berthed  in  a  place  where  by  the  rules 
of  the  port  her  cargo  may  not  be  discharged  on 
the  quay.  Kruwtey,  Dry  nan,  18  Ct.  of  Sess.  Cas. 
(4th  ser.)  1110.  Distinguishing  Wyllie  v.  Harri- 
son,  13  Ct.  of  Sess.  Cas.  (4th  ser.)  92. 

Towage  Contract.] — Tug  owners  agreed  to  tow 
a  ship  from  one  port  to  another,  demurrage  pay- 
able to  them  at  lOZ.  per  day  unless  detained  by 
stress  of  weather — "  no  extra  charge  to  be  made 
in  case  of  accident,  unless  for  detention  arising 
therefrom,  to  be  paid  for  a.s  per  rate  mentioned 
above."  The  tow-rope  parted  in  a  gale,  and  the 
tug  and  tow  put  into  a  port  of  refuge,  where 
they  were  detained  seven  days  by  weather.  No 
fault  was  proved  on  either  side : — Held,  that 
demurrage  for  seven  days  was  payable.  New 
Steam  Tng  Co.  v.  Mo  Clew,  7  Ct.  of  Sess.  Cas.  (31x1 
ser.)  733. 

'*  Strikes,  Loek-onti,  Aeeidenti  to  BaUway" 
— *'  Other  Caiues  beyond  Charterers'  Control" — 
Diioharge  of  Workmen  in  eonsequenee  of  Acei- 
d«nt  to  Bailway.]  —  By  charterparty  it  was 
agreed  that  the  ship  should  load  from  charterers' 
agents  a  cargo  of  petroleum  in  cases,  lay  days 
for  loading  to  commence  twenty-four  hours  after 
the  receipt  by  the  charterers'  agents  of  written 
notice  of  steamer's  readiness  in  berth  to  I'eceive, 
strikes,  lock-4^uts,  accidents  to  railway  ...  or 
other  causes  beyond  charterers'  control,  excepted. 
The  i-ailway  which  brought  the  oil  in  tanks  to 
the  port  of  loa<llng  being  partially  destroyed  by 
fiooils,  the  charterers*  agents  dismissed  the  men 
employed  at  their  factory  in  packing  the  oil  in 
cases.  On  the  re-opening  of  the  railway,  suffi- 
cient supplies  of  oil  were  received  at  the  factory, 
but  owing  to  the  absence  of  men  the  production 
of  filled  cases  was  delayed.  The  charterers' 
agents  also,  in  accordance  with  the  practice  of 
shippere  at  the  port,  deferred  the  loading  of  the 
ship  until  they  hatl  loaded  other  ships  which  had 
ari'ived  previously,  and  been  delayed  in  loading 
by  the  same  causes.  The  lay  days  having  been 
exceeded  : — Held,  that  the  lay  days  commenced 
to  run  as  soon  as  sufficient  oil  had  arrived  to 
enable  the  work  of  filling  cases  to  be  resumed  ; 
that  the  failure  to  load  the  ship  within  the  lay 
days  was  not  owing  to  "  strikes,  lock-outs,  acci- 
dents to  railway  ...  or  other  causes  beyond 
the  charterers'  control,"  within  the  meaning  of 
the  charterparty  ;  and  that  the  shipowners  were 
entitled  to  damages  for  detention.    Richardsona 
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and  Samuel  ^'  Of.,  In  re,  66  L.  J.,  Q.  B.  868  ;  77    Teasel  at  the  port  of  loading.    Lockharty.  Falk, 
L.  T.  479— C.  A.  44  L.  J.,  Ex.  106  ;  L.  B.  10  Kx.  132  ;  33  L.  T.  96  ; 

23  W.  R.  763  ;  3  Asp.  M.  C.  8. 
I^elay  eaufad  partly  by  ConiigneM  of  other  The  shipowner  has  alien  for  demurrage  proper 
Cargo  —  Lion  for  Domiirrage  and  froiglit.]  —  where  the  lien  is  given  by  the  charterpartj  and 
A  charterparty  provided  that  the  shipowners '  incorporated  in  the  bill  of  lading,  but  not  for 
should  have  an  absolute  lien  for  the  cargo  for  damages  in  the  nature  of  demurrage.  Qray  v. 
all  freight,  dead  freight  and  demurrage ;  there ,  Carr,  40  L.  J.,  Q.  B.,  267 ;  L.  B.  6  Q.  B.  622  ; 
being  no  stipulation  for  demurrage  at  the  port  of  >  26  L.  T.  216  ;  19  W.  R.  1173  ;  1  Asp.  M.  C.  lie- 
discharge.    After  a  partial  cargo  of  guano  had  |  Ex.  Ch. 

been  loaded  for  the  ctiarterer,  the  bills  of  lading  i  Where  the  charterparty  gave  the  master  a 
for  which,  in  favour  of  consignees,  'referred  to  -  lien  on  the  cargo  for  all  freight,  dead  freight  and 
the  charterparty,  the  master  with  the  charterers'  demurrage : — Held,  that  the  clause  extended  to 
concurrence  shipped  other  goods  for  a  thini '  detention  of  the  vessel  in  putting  stiffening  coal 
party.  At  the  port  of  discharge  no  one  claimed  on  board  and  that  damages  for  such  detention 
these  goods,  which  were  not  worth  theii  freight,  were  covered  by  the  owner's  lien.  Sanguinttti 
and  on  this  account  and  also  partly  by  the  v.  Pacific  Steam  JVarigation  Ch.,  46  L.  J.,  Q.  B. 
fault  of  the  consignees  of  the  guano,  delay  was  106  ;  2  Q.  B.  D.  288  ;  36  L.  T.  668 ;  26  W.  B. 
incurred  at  the  port  of  discharge :— Held,  that  160  ;  3  Asp.  M.  C.  300 — C.  A. 
the  guano  was  subject  to  a  lien  for  the  whole  ,  Under  a  charterparty  containing  this  clause : 
freight,  but  not  for  unliquidated  damages  in  ,  "  Charterer's  liability  to  cease  when  the  ship  ia 
respect  of  the  detention  of  the  ship  ;  and  that  loaded,'"  the  captain  having  a  lien  on  the  cargo 
the  consignees  were  liable  for  the  detention  only  for  freight  and  demurrage : — Held,  that  the  lien 
so  far  as  it  was  by  their  fault.  Lamhy.Kaeelacle,  extendi  to  demurrage  at  the  port  of  lading. 
9  Ct.  of  Sess.  Cas.  (4th  ser.)  482.  Francesco  v.  Maseey,  42  L.  J.,  Ex.  75  ;  L.  R.  8 

1  Ex,  101  ;  21  W.  B.  440. 

7.  Rate  of  Payment.  j^o  lien  in  Equity.]— The  parties  to  a  charter- 

StipuUtod  Siiiii-Dodiiotloni.]-If  a  ship  is  PftT  "mutually  bound  themselves  especially 
detained  beyond  the  days  of  demurrage  allowed  *t«  owners  the  ship  and  taclde,  and  the  freighter 
by  the  charterparty,  the  stipulated  demurrage  I  ^^^  goods  to  be  taken  on  board  -in  a  penal 
is  primA  facie  the  measure  of  compensation  for '  sum-"  to  the  true  and  punctual  perfoijiance  of 
the  further  time,  but  it  is  competent  to  the '  e;^?7  article  therein  contained  :-Held,  the 
owner  or  the  freighter  to  shew  that  this  would  \  shipowners  had  no  hen  in  ttjuity  (as  they  had 


none  at  law)  on  the  cargo  for  dead  freight  or 
demurrage.  OlatUtwrte  y.  Birley,  2  Mer.  401  ; 
16  B.  B.  466.   And  see  S.  C,  3  M.  &  S.  206. 


be  more  or  less  than  a  fair  compensation  for  the 
detention.  Mooreom,  y.  Bell,  2  Camp.  616  ;  12 
B.  B.  766. 

In  fixing  the  amount  of  demurrage  to  be  paid  ! 
for  detention  of  a  vessel  during  repairs,  a  deduc- 1     '^^^  ©a  O^o^i  of  A.  for  Domurrago  m  roopoct 
tion  must  be  made  from  the  gross  freight  of  so   o'   ^oodf   of  B.  —  CharUrparty   and    BiU   of 
much  as  would  in  ordinary  cases  be  disbursed  on  |  Lading.]— See  iMmh  v.  Kaeelack,  ante,  coL  491. 
account  of  the  ship's  expenses  in  the  earning  of  ' 

the  freight.     The  Gazelle,  2  W.  Bob.  279.  ^    ^ 

*  9.  Practice. 

8.  Lien  pob.  I  ••  J«rf«»iction. 

What  DeUyi.]-By  a  charterparty  cargo  was  i     ^  Admiralty  Cottrt.]-The  court  of  admiralty 

to  be  loaded  in  tliirt^n  working  da^,  and  to  be  I  ^^7'  >{.  ^^^^^^  ^°^  *  ^^^^  «>^'"*'  ,^^^^^^ 

discharged  at  not  less  than  thir?y  tons  i^er  work-   Junsdiction    in    a  cause   upon    a    question    of 

ing  day.    Ten  days'  demurrag^  to  b4  allowed  :  demurrage,  as  to  which  the  court  has  no  original 

alSve  the  said  days.     The  charterer's  liability   1,""^^^^^?; .  .^o\^  f 'S*;^^  ^'  ^' 

to  cease  when   ship  is  loaded,  the  captain  or   3  A.&  £..  dl4  ,  23  Lu  1.  bSS  ,  19  w.  K.  4J4. 

owner  having  a  lien  on  cargo  for  freight  and 


demurrage: — ^Held,    that  the    charterer    upon 


Superior  Court.] — If  in  an  action  in  a  superior 


loading  the  cargo  was  discharged  from  liability   coxiit,  on  a  charterparty,  for  freight  or  demur- 
for  demurrage  incurred  at  the  port  of  loading,  i »««,  the  plaintiff  claims  and  recovers  a  sum 


KUh  v.  Qfry,  44  L.  J.,  Q.  B.  206  ;  L.  B.  10  Q.  B. 
563  ;  32  L.  T.  670  ;  23  W.  B.  880  ;  2  Asp.  M.  C. 
693— Ex.  Ch. 

By  a  charterparty  it  was  agreed  that  the  ship 
should    go  to  a  certain    port  and   there   load 


greats  than  20/.  and  less  than  300/.  he  is 
entitled  to  costs ;  for  over  such  causes  31  &  32 
Vict.  c.  71,  and  32  &  33  Vict.  c.  61,  s.  2,  confer 
no  jurisdiction  on -a  oounty  court  appointed  to 
have  admiralty  jurisdiction.    Ounneetad  v.  Price, 


from  the  charterer  a  cargo  "in  the  customary  ,  ^^  L*  J**  E**  "^^  •  ^*  ^*  ^^  ^^'  ^  »  32  L.  T.  499  ; 
manner,"  and  proceed  therewith  to  another  port  i  23  W.  B.  470  ;  2  Asp.  M.  C.  643.    Disapproving 


and  deliver  the  same.  .  .  .  "The  cargo  to  be 
discharged  in  ten  working  days,  commencing 
from  the  day  after  the  ship  has  got  into  her 


of  Argoe,  Cargo  ex,  infra. 

County  Court.]— Held,  by  the  privy  council, 
proper  discharging  berth.  Demurrage  at  21.  per  |  that  by  32  &  33  Vict.  c.  61,  s,  2,  the  county 
100  tons  register  per  day.  .  .  .  The  ship  to  >  courts  have  jurisdiction  in  cases  of  claims  arising 
have  an  absolute  lien  on  cargo  for  freight  and  ;  out  of  charterparties  or  other  agreements  for 
demurrage,  the  charterer's  liability  to  any  clauses  ,  the  use  or  hire  of  ships,  although  the  court  of 
in  the  charter  ceasing  when  he  has  delivered  the  j  admiralty  may  have  no  jurisdiction  in  such 
cargo  alongside  ship"  :— Held,  that  the  demur-  [cases.  Argot,  Cargo  ex,  Qaudet  v.  Bnncn,  42 
rage  and  the  lien  and  exemption  clauses  did  not ;  h.  J.,  Adm.  1 ;  L.  B.  6  P.  C.  134  ;  28  L.  T.  77  ; 
apply  to  damages  by  undue  detention  of  the !  21  W.  B.  420. 
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ThiB  case  followed  and  OunnesUd  t.  Price 
(snpra)  disapproTed  in  The  Alina^  49  L.  J.,  Adm. 
40;  5  Ex.  D.  227 ;  42  L.  T.  517  ;  29  W.  R.  94  ;  4 
Asp.  M.  C.  266— C.  A. 


b.  Pleading. 

A  count  on  a  charterparty  for  demarrage  and 
detention  of  a  ship,  and  a  count  for  demurrage, 
ought  not  to  be  allowed.  Mathewso^n  v.  JRayy 
16  M.  &  W.  329 ;  16  L.  J.,  Ex.  288.  S.  P., 
Temperley  v.  Brown,  1  D.  (N.S.)  310 ;  6  Jur. 
150. 

Where  a  charterparty  stipulates  for  seventy- 
fire  running  days  and  twenty  days  on  demur- 
rage, if  the  ship  is  detained  for  extra  days,  the 
remedy  is  not  by  a  count  for  demurrage,  but  by 
action  on  the  charterparty.  Croptim  v.  Picket-' 
neU,  16  M.  &  W.  829. 

On  a  count  for  demurrage  generally,  the  plain- 
tiff cannot  recover  when  the  demurrage  or 
detention  has  arisen  ex  delicto.  Harrlwn  v. 
WiUoTi,  2  Esp.  709. 

If  there  is  no  contract  as  to  demurrage,  a 
shipowner  cannot,  on  a  common  count  for 
demurrage,  recover  for  the  detaining  of  the 
ship  for  an  unreasonable  time  in  loading  and 
unloading,  but  must  declare  specially.  Horn 
T.  Bewnuan,  9  Car.  &  P.  709  ;  2  M.  &  Rob. 
326. 

If  a  contract  of  freight  and  demurrage  is 
entered  into  by  deed,  the  plaintiff  ought  to 
declare  upon  the  deed.  Atty  v.  Parish,  1  Bos.  k, 
P.  (N.B.)  104. 

Bight  of  Xaater  to  Sne.]— The  master  cannot 
maintain  an  action  in  his  own  name  upon  an 
implied  promise  to  pay  demurrage.  Brouncker 
T.  Seatt,  4  Taunt.  1. 

Impliod  Covenant  to  Pay.] — ^Where  a  ship  was 
let  to  freight  by  charterparty  from  the  plaintiff 
to  the  defiendant,  a  clause — "and  it  is  hereby 
covenanted  and  ag^reed  by  and  between  the  said 
parties  that  forty  days  shall  be  allowed  for 
unloading  and  loading  again,  &c."— was  held  to 
raise  an  implied  covenant  by  the  freighter  not  to 
detain  the  ship  beyond  the  forty  dnys ;  and  if 
he  detain  her  for  longer  the  owner's  remedy  is 
on  the  covenant  and  not  in  assumpsit  upon  an 
implied  new  contract.  Randall  v.  Lynch,  12 
East,  179  ;  2  Camp.  352  ;  11  R.  R.  340,  727. 

XV.  CARGO. 

1.  Sufficiency  of  Cargo, 

a.  Meaning  of  "  Cargo,*'  494. 
h.  Full  and  Complete  Cargo,  494. 

2.  Fitness  for  Shipment,  501. 

3.  Deck  Qirgo,502. 

4.  Xotice  of  Arrival  of  Ship — Beady  to  Load, 

504. 

5.  Loading. 

a.  Generally,  504. 

h.  Custom  and  Manner,  508. 

r.  Lightei-s,  510. 

d.  Place  of,  511. 

e.  Return  Cargo,  511. 

/.  Refusal  or  Neglect  to  Load,  513. 

6.  Stowage. 

a.  Employment  of  Stevedore,  515. 

b.  Duty  of  Master  and  Owner,  516. 
e.  Damages,  519. 

7.  Demand  by  Shipper  of  Bedelicery,  519. 


8.  Duty  of  Master  to  Preserve,  TYaiuhip,  or  Sell. 

a.  To  Preserve  and  Reship,  520. 

b.  To  Tranship,  521. 

e.  To  Sell — Power  of  Master,  523. 

9.  Delivery  and  Discharge. 

a.  Time,  527. 

b.  Manner,  535. 
fl.  Place,  535. 

d.  Refusal  to  Receive,  537. 

e.  Warehoasing,  538. 

10.  Jettison,  541. 

11.  Sale,  Aseignment,  and  Mortgage,  541. 

12.  Actiitn  for  Loss,  Detention,  Damage,  or  Non* 

Delivery. 

a.  Parties.  550. 

b.  Proof  of  Receipt,  552. 

c.  Proof  of  Loss  or  Damnge,  553. 

d.  Damages,  557. 

13.  Lien  on  Cargo,  561. 

14.  Miscellaneous,  564. 

Bottomry — See  X.  BOTTOMBY  ;  Damage  to — 
Se^  XII.  Bill  of  Lading  ;  Stoppage  in  Transitu 
— See  XVI.  Stoppage  in  Transitu  ;  Admi- 
ralty Jurisdiction  —  See  XXVI.  ADMIRALTY 
Law  and  Praotioe. 

Matters  touching  Cargo  will  also  be  fovnd 
sub  tit.  IV.  Owners;  XI.  Charterparty; 
XII.  Bill  of  Lading  ;  XIII.  Freight  ;  XIV. 
Demurrage  ;  XVII.  Average. 


1.  Sufficiency  of  Cargo. 
a.  KeanixLff  of  ''Cargo." 

Sqnivalent  to  Shipload.] — In  a  contract  to 
deliver  at  a  ix)rt  to  be  named  by  the  purchaser 
**  a  small  cargo  of  about  sixty  fathoms  of  lath- 
wood,"  the  word  "cargo"  means  an  entire  ship- 
load ;  aud  therefore  the  purchaser  is  not  bound 
to  accept  sixty  fathoms,  measui*ed  and  set  apart 
for  him  by  the  seller's  agent  at  the  port  named, 
out  of  a  shipload  containing  eighty- three  fathoms 
of  lathwood.  Kreuger  v.  Blanck,  39  L.  J.,  Ex. 
160 ;  L.  R.  5  Ex.  179  ;  23  L.  T.  128  ;  18  W.  R. 
813. 

Where  a  defendant  contracted  to  buy  of  the 
plaintiff  "  a  cargo  of  from  2,500  to  3,000  barrels 
(seller's  option)"  petroleum  at  one  shilling  and 
three  fartbings  per  gallon  weighed  8  lbs. 
delivered,  to  be  shipped  from  New  York,  within 
a  certain  time,  and  the  terms  of  the  contract 
shewed  that  the  defendant  was  to  have  complete 
control  over  the  destination  of  the  vessel : — 
Held,  that  "cargo"  meant  an  entire  shipload 
and  not  a  shipment,  and  that  it  was  a  con- 
dition precedent  that  the  2,500  to  3,000  barrels 
tendei^  should  be  the  whole  cargo  of  the  vessel, 
although  the  additional  quantity  shipped  was 
kept  distinct,  and  the  defendant  was  not,  in  fact, 
deprived  of  the  control  of  the  vessers  destination. 
Borrowman  v.  Drayton,  46  L.  J.,  Ex.  273 ;  2 
Ex.  D.  15 ;  35  L.  T.  727  ;  25  W.  R.  194  ;  3 
Asp.  M.  C.  303— C.  A. 


b.  Full  and  Complete  Cargo. 

What  it.] — By  a  charterparty  a  ship  was 
described  to  be  of  the  burden  of  261  tons,  and 
the  freighter  covenanted  to  load  a  full  and  com- 
plete cargo  : — Held,  that  the  loading  of  goods 
equal  in  number  of  tons  to  the  tonnage  described 
in  the  charterparty  was  not  a  performance  of 
this  covenant ;  but  that  the  freighter  was  bound 
to  put  on  board  as  much  cargo  as  the  ship  was 
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capable  of  carrying  with  safety.  Hunter  v. 
Fry,  2  B.  &  Aid.  421  ;  21  R.  R.  340. 

A  charterparty  provided  that  the  ship  should 
proceed  to  the  port  of  loading  and  there  load  "  a 
luU  and  complete  cargo  of  iron  ore,  say  about 
1,100  tons."  The  charterer  provided  a  cargo  of 
1,080  tons,  the  actual  capacity  of  the  ship  being 
1,210  tons: — Held,  that  the  words,  "say  about 
1,100  tons,"  were  not  mere  words  of  expectation, 
but  words  of  contract,  and  that  the  charterer's 
undertaking  was  not  to  load  the  ship  up  to  her 
actual  capacity ;  but  that  3  per  cent,  was  a 
fair  amount  of  excess  over  1,100  tons,  to  allow  in 
estimating  what  was  a  full  and  complete  cargo 
of  about  1,100  tons,  and  consequently  that  the 
cargo  actually  provided  fell  short  of  the  char- 
terer's obligation  by  fiftv-three  tons.  Morris  v. 
Lerison.  46  L.  J.,  C.  P.  409  ;  1  C.  P.  D.  155  ;  34 
L.  T.  676  ;  24  W.  R.  517  ;  3  Asp.  M.  C.  171. 

And  see  Caffin  v.  Aldridge,  supra,  col.  290. 

Covenant  as  to  Survey.] — A  covenant  in  a 
charterparty,  "  that  no  claim  shall  be  admitted 
or  allowance  made  for  short  tonnage,  unless  such 
short  tonnage  be  found  and  made  to  appear  on 
her  arrival,  on  a  survey  by  four  shipwrights  to 
be  indifferently  chosen  by  both  parties,"  is  not 
a  condition  precedent  to  the  right  of  recovering 
for  short  tonnage  ;  but  is  a  matter  of  defence  to 
be  taken  advantage  of.  Hotham  v.  East  India 
Co.,  1  Term  Rep.  638  ;  1  R.  R.  333. 

Acoldent  in  Ck>iirto  of  Loading.] — By  a  char- 
terparty between  the  owner  and  the  charterer  of 
a  ship,  it  W8S  agreed  that  the  ship  should  pro- 
ceed to  P.,  and  there  load  a  full  and  complete 
cargo  of  cotton  with  a  certain  amount  of  sugar  as 
ballast.  The  ship  proceeded  to  P.,  and  after  a 
l)ortion  of  the  cargo  had  been  loaded,  and  while 
another  portion  was  in  a  lighter  lying  alongside 
ready  for  loading,  the  ship  caught  fire  acci- 
dentally, and  the  portion  of  cargo  on  board  was 
so  injured  that  the  master  necessarily  sold  it. 
He  forwarded  the  portion  alongside  to  its  destina- 
tion by  a  different  ship.  After  the  ship  had  been 
repaired,  the  shipowner  tendered  it  to  the  char- 
terer's agents  and  required  them  to  load  the 
residue  of  the  cargo,  which  they  refused  to  do  : — 
Held,  that  the  charterer  was  not  exonerated  by 
the  circumstances  from  his  obligation  to  com- 
plete the  loading  of  a  full  and  complete  cargo. 
Jones  V.  Holme.  36  L.  J.,  Ex.  192 ;  L.  R.  2  Ex. 
335  ;  16  L.  T.  794  ;  16  W.  R.  62. 


Goods  Boipatohed  by  other  Yesiols.] — A 


ship  was  chartered  on  the  12th  of  September, 
1861,  for  the  conveyance  of  a  cargo  of  wheat 
from  Har^'ich  to  St.  Malo ;  ten  days  to  be 
allowed  for  loading.  The  usual  course  was  to 
load  a  portion  of  the  cargo  at  a  quay  in  the  river 
Orwell,  and  to  proceed  lower  down  the  river  to 
take  in  the  residue.  The  vessel  having  arrive<l 
on  the  14th  of  September,  and  taken  in  900 
quarters  (which  wtre  about  three-fourths  of  the 
whole  cargo),  was  proceeding  down  the  river  in 
charge  of  a  pilot,  when  she  got  aground.  The 
master,  finding  it  necessary  to  take  out  the  cargo 
in  order  to  examine  and  repair  the  ship,  gave 
notice  to  the  charterers'  agent,  who  accordingly, 
at  the  request  of  the  master,  and  at  the  expense 
of  the  charterers,  unloadetl  the  900  quarters,  and 
despatched  the  whole  quantity  to  its  destination 
by  other  vessels.  On  the  4th  of  October  the 
master  gave  notice  that  be  was  reatly  to  receive 
the  cargo  and  demanded  it.    The  agent  had  none 


to  ship  : — Held,  that  the  o^'ners  could  not  main- 
tain an  action  against  the  charterers  for  not 
supplying  a  cargo.  Stntgntll  v.  Friedriehsen^ 
12  C.  B.  (N.S.)  452  ;  9  Jur.  (N.B.)  77. 

TTnforeteen  Cause — Impossibility  of  supplying" 
Goods.] — An  owner  of  a  ship  agreed  that  she 
should  proceed  direct  to  Ichaboe,  and  there  load 
a  full  and  complete  cargo  of  guano  by  the  ship's 
boats'  tackle,  and  by  the  labour  of  the  crew, 
and  being  so  loaded,  should  proceed  therewith, 
to  Cork  or  Falmouth,  and  deliver  the  same,  on 
being  paid  freight  at  4^  \hs,  per  ton  ;  restraint 
of  princes  and  rulers,  the  acts  of  Qod  and  the 
Queen's  enemies,  fire  and  perils  of  navigation, 
always  excepted ;  twenty-one  working  days  to 
be  allowed  to  the  charterer  if  the  ship  was  not 
sooner  discharged  at  the  port  of  unloading.  The 
charterer  to  ship  bags  and  other  materials  requi- 
site for  loading  the  ship,  and  to  supply  the  stores 
for  the  ship,  at  cash  prices,  for  the  voyage,  and 
to  deduct  the  amount  from  the  balance  of  freight ; 
but  in  the  event  of  the  vessel  being  lost,  or  any 
other  unfoitiseen  causes  preventing  the  com- 
pletion of  the  charterparty,  the  owner  agreed  to 
))ay  the  charterer  the  amount  of  his  disburse- 
ments for  such  stores.  To  a  declaration  of  this 
charteiparty,  alleging  as  a  breach  that  the  ship- 
owner did  not  land  a  full  and  complete  cargo  of 
guano  on  board  the  ship  at  Ichaboe,  he  pleaded 
that  he  was  prevented  from  doing  so  from  an 
unforeseen  cause,  namely,  that  on  the  arrival  of 
the  ship  at  Ichaboe,  and  within  a  reasonable 
time  afterwanls,  no  guano  was  to  be  found  there, 
and  that  he  had  paid  to  the  charterer  the  amount 
of  his  disbui-sements  for  stores  for  the  ship : — 
Held,  that  the  plea  was  bad  in  substance,  for 
that  the  fact  of  no  guano  being  to  be  found  was 
not  such  an  unforeseen  cause,  preventing  the 
completion  of  the  charterparty,  as  entitled  the 
shipowner  to  i)ay  the  amount  of  the  disburse- 
ments, and  treat  the  charterparty  as  at  an  end, 
but  that  he  was  nevertheless  bound  by  his 
IK)sitive  contract  to  load  a  full  cargo.  Hills  v. 
Su^/trfte,  15  M.  &  W.  253. 

Ballast.] — ^Whei-e  the  freighter  covenanted  to 
provide  for  the  ship  a  full  and  complete  cargo, 
consisting  of  copper,  tallow  and  hides,  or  other 
goods,  on  which  separate  rates  of  freight  were  to 
be  paid : — Held,  that  having  supplied  her  with 
as  large  a  quantity  of  tallow  and  hides  as  the 
master  chose  to  take  on  board,  he  was  not  bound 
,  to  provide  any  copper,  although  for  the  want  of 
;  it  the  ship  was  obligecl  to  keep  in  her  ballast, 
and  did  not  make  so  advantageous  a  freight  as 
she  might  have  done.  Moorsom  v.  Page,  4  Camp. 
103  ;  16  R.  R.  731. 

Xerehandise  for  Ballast.] — A  shipowner  is 
entitled  to  take  merchandise  on  board  as  ballast, 
provided  it  occupies  no  more  space  than  the 
ballast  would  have  done,  and  leaves  to  the 
charterer  the  full  space  of  the  vessel  for  his 
cargo.  Towse  v.  Henaerson,  4  Ex.  890  ;  19  L.  J., 
Ex.  163. 


Light   Cargo — Duty   of  Shipowner  to 


provide  Ballast.] — A  charterer  agreed  to  load  at 
Archangel  a  full  and  complete  cargo  of  oats  or 
other  lawful  merchandise,  which  the  shipowners 
were  to  deliver  "on  being  paid  freight  at  the 
rate  of  4#.  6<i.  per  320  lbs.  for  oats,  and  if  any 
other  cargo  be  shipped,  in  full  and  fair  proportion 
thereto,  according  to  London  Baltic  printed 
rates."     The  cargo  shipped  consisted  of  flax  and 
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Other  light  articles  (all  mentioned  in  the  Loudon 
Baltic  rates),  i.e.  of  as  much  as  the  ship  could 
safely  carry  of  such  light  articles,  which  rendered 
the  shipment  of  120  tons  of  ballast  necessary : — 
^eld,  that  the  chailerer  had  a  right,  in  the 
absence  of  any  stipulation  to  the  contrary 
expressed  or  implied,  to  ship  a  full  and  com- 
plete cargo  of  any  one  or  more  of  the  articles 
constituting  lawful  merchandise  within  the 
meaning  of  the  chartei*party,  and  that  when  he 
liad  supplied  a  full  and  complete  cargo,  it  was 
the  shipowner's  duty  to  procure  the  ballast 
necessary  for  that  cargo ;  that  in  this  case  no 
stipulation  to  the  contrary  was  expressed  by  the 
-words  "  in  full  and  fair  proportion "  in  the 
charterparty.  nor  was  any  such  stipulation 
implied  by  law  ;  so  that  the  shipowner  not  being 
protected  from  the  extreme  use  by  the  charterer 
of  his  privilege,  could  not  recover  from  him  more 
than  the  freight  payable  according  to  the  Lon- 
don Baltic  rates  on  the  quantities  of  the  several 
articles  actually  shipped.  SovthumptoM.  Steam 
Collier  Co,  v.  Clarke.,  40  L.  J.,  Ex.  8  ;  L.  R.  6  Ex. 
53  ;  19  W.  R.  214— Ex.  Ch. 

Under  an  agreement  to  proceed  to  the  East 
Indies,  and  there  load  a  full  and  complete  cargo  ; 
the  fore-cabin  to  be  filled  with  light  goods  ; 
freight  4/.  lbs,  per  ton  of  twenty  cwt.  for  sugar, 
coffee,  and  rice,  and  for  pepper  for  eighteen  cwt. 
to  the  ton  ;  100  tons  of  rice  or  sugar  to  be 
shipped,  previously  to  any  other  part  of  the 
loading,  to  ballast  the  vessel : — Held,  that  the 
owner  was  obliged  to  furnish  what  further  ballast 
was  necessary,  and  that  the  freighter,  after  ship- 
)»ing  the  100  tons  of  rice  or  sugar,  was  at  liberty 
to  complete  the  cargo  with  light  goods.  Irting 
v.  Clegg,  1  Bing.  (N.c.)  53  ;  4  M.  ^  Scott,  672  ;  3 
L.  J.,  C.  P.  265. 

Broken  Stowage.] — By  a  charterparty  the 
charterer  bound  himself  to  load  at  Havana  '*a 
full  and  complete  cargo  of  sugar  and  other 
lawful  produce."  Certain  goods  were  enumerated, 
including  timber,  and  certain  rates  of  freight 
were  mentioned  :  and  the  charterparty  pro- 
ceeded :  *•  other  goods,  if  any  should  be  shipped, 
to  pay  in  proportion  to  the  foregoing  rates, 
except  what  might  be  shipped  for  broken  stow- 
age, which  should  pay  as  customary"  (half 
freight).  A  full  cargo  of  mahogany  logs  was 
shipper!,  but  no  broken  stowage  was  supplie<l  to 
fill  up  the  interstices,  and  the  vessel  was  in  con- 
sequence obliged  to  retain  thirty  tons  of  ballast : 
— Held,  that  it  being  impossible  to  ship  a  **  full 
and  complete  cargo"  without  broken  stowage, 
the  charterer  was  bound  by  his  conti*act  to 
furnish  it.  Cole  v.  Meeh^  16  C.  B.  (N.8.)  796  ; 
33  L.  J.,  C.  P.  183  :  9  L.  T.  653  ;  12  W.  R. 
349. 

By  a  charterparty  the  charterers  were  to  load 
*'  a  full  and  complete  cargo  of  sugar  in  cases  or 
other  lawful  merchandise,  with  sufficient  bags 
for  stowage,"  and  the  freight  was  to  be  at  a  cer- 
tain rate  if  the  cargo  "  should  be  sugar  in  cases, 
with  sufficient  bags  for  broken  stowage,"  "  and 
for  other  produce  at  a  rate  proportionate  to  sugar 
in  cases,  with  sufficient  bags  for  broken  stow- 
-age "  : — Held,  that  the  obligation  on  the  char- 
terer to  load  bags  of  sugar  for  broken  stowage 
did  not  attach  to  anv  other  cargo  than  sugar  in 
cases.  Duckett  v.  Satterfield,  37  L.  J.,  C.  P.  144  ; 
L.  R,  3  C.  P.  227. 

Full  and  Complete  Cargo — Dead  Freight.] — 
See  Fumess  v.  Tennant^  supra,  col.  423. 


Cargo  not  Provided.] — See  Staniforth  v.  Lyall^ 
supra,  coL  302. 

What  €h)odi.] — A  ship  was  chartered  to  pro- 
ceed to  Port  Phillip  and  there  load  from  the 
freighter's  factors  "  a  full  and  complete  cargo  of 
wool,  tallow,  bark,  and  other  legal  merchandise," 
the  quantity  of  bark  not  to  exceed  100  tons,  and 
the  quantity  of  tallow  and  hides  not  to  exceed 
80  tons,  and  was  to  proceed  therewith  to  London, 
and  deliver  the  same  "  on  being  paid  freight  as 
follows  : — For  wool,  \\d,  per  lb.,  pressed,  and 
1^^.  and  one-eighth  of  a  penny  per  lb.  unpressed 
gross  weight ;  tallow  3^  per  ton  ;  bark  4Z.  per  ton  ; 
and  hides  21,  per  ton  ;  the  latter  not  to  exceed 
20  tons,  without  the  consent  of  the  captain ; 
one-thirti  of  the  freight  to  be  paid  in  cash,  on 
unloading  and  right  delivery  of  the  cargo,  and 
the  remainder  in  cash  or  by  approved  bills  at 
two  months  following": — Held,  that  the 
freighter  was  entitled  to  load  the  ship  with  an 
assorted  cargo  of  any  legal  merchandise,  but 
that  the  owners  were  entitled  to  be  paid  freight, 
ujwn  the  supposition  that  the  loading  consisted 
of  the  stipulated  quantities  of  the  enumerated 
goods,  viz.  100  tons  of  bark,  60  tons  of  tallow, 
and  20  tons  of  hides,  and  the  residue  of  wool, 
pressed  or  unpressed.  Cochburn  v.  Alexa>ider^  6 
C.  B.  791  ;  18  L.  J.,  C.  P.  74. 

By  a  charterparty  it  was  agreed  that  the  ship 
should  sail  to  Baltimore,  and  there  load  a  full 
cargo  of  produce,  and  proceed  therewith  to  the 
United  Kingdom,  and  deliver  the  same,  on  being 
paid  freight,  "  at  and  after  the  rate  of  5«.  M.  per 
barrel  of  flour,  meal  and  naval  stores,  and  11*. 
per  quarter  of  480  lbs.  for  Indian  corn  or  other 
grain  ;  that  the  cargo  was  not  to  consist  of  less 
than  3,000  barrels  of  flour,  meal,  or  naval  stoi-es, 
and  that  not  less  flour  or  meal  than  naval  stores, 
was  to  be  shipped.  The  vessel  arrived  with  a 
cargo  consisting  of  769  cwts.  of  tobacco,  6,047 
bushels  of  bran,  2,000  bushels  of  oats,  5,000  oak- 
staves,  and  three  barrels  of  flour.  The  evidence 
shewed  that  a  quarter  of  Indian  com  or  wheat 
would  occupy  a  space  of  10^  cubic  feet,  and  that 
a  quarter  of  American  oats,  which  weighed  upon 
an  average  272  lbs,,  would  occupy  a  space  of  six- 
teen cubic  feet.  It  also  appeared  that  oats  were 
not  a  usual  shipment  from  America : — Held,  that 
"other  grain  "  in  this  charterparty  must  be  taken 
to  mean  such  description  of  grain  as  would 
average  480  lbs.  to  the  quarter,  and  therefore  to 
exclude  oats  ;  and  that  the  shipowner  was 
entitled  to  receive  freight,  upon  the  supposition 
that  3,000  barrels  of  flour,  meal  and  naval  stores 
had  been  shipped ;  and  for  the  rest  of  the  space, 
at  the  rate  of  11*.  per  quarter  of  Indian  com,  or 
other  grain,  of  the  average  weight  of  480  lbs.  to 
the  quarter.  Warren  v.  Peabody,  8  C.  B.  800  ; 
19  L.  J.,  C.  P.  43  ;  14  Jur.  150.  See  also  South- 
ampton  Steam  Cbllier  Co.  v.  Clfirke,  ante,  eol.  415. 

Ooodi  in  Cabin — Freight.]— The  defendant,  a 
merchant  in  London,  chartered  a  vessel  of  the 
plaintiffs,  to  bring  from  Bombay  a  full  and 
complete  cargo  at  3^  5*.  per  ton.  The  defen- 
dant's fjgents  at  Bombay  filled  the  carrying  part 
of  the  vessel,  and  also  the  cabin,  with  their  own 
goods,  and  consigned  them  to  the  defendant,  as 
their  factor,  for  sale.  There  was  contra  I ictory 
evidence  as  to  the  terms  upon  which  the  cabin 
was  filled.  The  bill  of  lading  was  annexed  to  a 
bill  of  exchange,  drawn  by  the  agents  upon  the 
defendant,  which  bill  of  exchange  was  sold  to  a 
third  party.      On   the  arrival  of   the  ship  in 
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London,  the  plaintiff  claimed  freight  for  the 
cabin  at  the  then  current  rate  of  71,  per  ton. 
The  defendant  insisted  that  he  was  entitled  to 
the  use  of  the  cabin  as  well  as  the  other  part  of 
the  ship,  at  the  rate  of  3/.  5*.  per  ton,  but  he 
charged  his  agents  for  freight  at  the  rate  of  71. 
per  ton.  and  allowed  them  commission  at  that 
rate.  The  goods  were  stopped,  the  bill  of 
exchange  not  having  arrived  at  maturity,  when 
the  action  was  brought  to  recover  the  above  rate 
of  freight  for  the  use  of  the  cabin.  The  defen- 
dant, s^ter  action  brought,  paid  the  bill,  and 
obtained  possession  of  the  goods : — Held,  first, 
that  the  defendant  was  not,  under  the  terms  of 
the  charterparty,  entitled  to  load  the  cabin. 
Miteheton  v.  Nicol,  7  Ex.  929  ;  21  L.  J.,  Ex. 
823. 

Held,  secondly,  that  the  judge  properly  directed 
the  jury,  that,  although  the  defendant's  agents 
at  Bombay  had  no  authority  from  the  defendant 
to  put  goods  in  the  cabin,  yet,  as  the  defendant 
adopted  their  act  by  accepting  the  goods,  and 
charging  his  agent  freight  in  respect  of  them, 
he  was  bound  to  pay  the  plaintiff  the  current 
rate  of  freight  at  the  time  of  loading.    Ih, 

Held,  thirdly,  that  the  action  was  not  brought 
too  soon,  since  the  taking  to  the  goods  for  the 
purpose  of  obtaining  freight,  rendered  the  defen- 
dant liable  irrespectively  of  his  actual  possession 
afteraction  brought.    Ih. 

Pafsengen  initead  of  Gtoods.]— A«,  a  ship- 
broker,  engaged  with  B.,  a  shipowner,  to  have 
a  full  cargo  for  the  ship,  the  rates  of  freight  for 
which  would  average  4()#.  per  ton,  and  at  least 
nine  cabin  passengers,  passage  money  to  average 
75Z.  The  contract  was  fulfilled  as  to  the 
passengers,  but  the  average  rate  of  freight  for 
goods  put  on  board  by  A.  amounted  to  32#.  only 
])er  ton.  He  shipped  on  board,  however,  steerage 
passengers  for  the  voyage,  the  passage-money 
paid  by  whom,  after  deducting  the  expense  of 
their  diet,  &c.,  when  added  to  the  freight  of  the 
cargo  properly  so  called,  made  the  average  earn- 
ings of  the  whole  ship  per  ton  amount  to  more 
than  40#. : — Held,  that  this  was  not  a  perform- 
ance of  the  stipulations  of  the  contract,  cargo 
and  freight  being  terms  applicable  to  goods  only. 
Lewi»  V.  Mar»h4tll,  7  Man.  &  G.  729 ;  8  Scott 
(N.B.)  729  ;  13  L.  J.,  C.  P.  193  ;  8  Jur.  848. 

Paaiengen— Bight  to  Carry— Oiutom.]— A 
charterparty,  not  amounting  to  a  demise  of  the 
ship,  provided  for  the  carriage  of  a  full  and  com- 
plete cargo  of  lawful  produce  and  merchandise 
for  payment  of  a  lump  freight,  but  was  silent  as 
to  the  use  to  which  the  passengers'  cabins  might 
be  put : — Held,  that  the  charterers  were  not 
entitled  to  carry  passengera  in  the  cabins.  Sfuiw 
V.  Ait  ken,  I  Cab.  &  E.  196. 

No  custom  exists  entitling  the  charterer  under 
the  above  circumstances  to  carry  passengers,  or 
entitling  the  shipowner  to  have  })assengers 
carried  for  his  benefit.    lb. 

Cargo  Proenrod  by  Xaater— Sight  of  Cliar- 
terers.] — A  ship  was  chartered  to  proceed  to  such 
places  on  the  west  coast  of  Africa,  as  the  charterers 
should  direct,  ami  there  load  from  their  factor  a 
full  cargo  of  guano,  and  proceed  to  a  port  of  the 
United  Kingdom,  to  be  paid  at  a  certain  freight 
per  ton.  The  ship  was  directed  to  Ichaboe. 
The  factor  there,  one  of  the  charterers,  en- 
deavoured to  provide  a  full  cargo,  but  failed  to 
procure  more  than  a  small  quantity.    The  master 


of  the  ship,  who  was  also  a  part  owner,  after 
waiting  thirty-one  days,  seeing  no  probability  of 
obtaining  a  full  caigo  from  the  factor,  applied 
himself  to  complete  the  cargo  by  his  own  exer- 
tions and  at  his  own  expense,  and  finally 
succeeded  in  doing  so,  after  having  been  ninety- 
three  days  at  Ichaboe  : — Held,  on  motion  for  an 
injunction,  that  the  charterers  were  not  entitled 
to  that  part  of  the  cargo  which  had  been  pro- 
cured by  the  exertions  of  the  master  without  the 
assistance  of  the  factor,  and  which  the  master 
claimed  to  hold  as  the  property  of  the  owners,, 
and  not  of  the  charterers.  Lidgett  v.  Williams, 
4  Hare,  464  ;  14  L.  J.,  Ch.  459. 

Bofkisal  to  Load  eompleto  Cargo— Ship  flllod. 
np  by  Owners^Freight — Damagot.] — A  charter- 
party  provided  that  the  charterers  should  load  a 
full  cargo  at  IZ.  17s.  6d.  per  ton,  fire  being- 
excepted,  and  that  bills  of  lading  were  to  be 
signed  at  any  rate  of  freight  without  prejudice 
to  the  charterparty,  but  so  that  the  bills  of 
lading  freight  in  the  aggregate  should  amount  to- 
the  total  freight  due  under  the  charterparty. 
A  fire  occurred  when  part  of  the  cargo  had  been 
shipped  and  a  large  amount  was  burnt.  On  the 
charterers  refusing  to  load  any  more  cargo : — 
Held,  that  the  freight  on  the  bales  that  had 
been  burnt  must  be  taken  at  the  actual  bill  of 
lading  rate,  and  that  the  remainder  of  the  cargo> 
which  the  defendants  had  failed  to  ship  must 
for  the  purpose  of  assessing  the  damages  be 
taken  at  a  rate  higher  than  the  chaiterparty 
rate  by  the  amount  necessary  to  make  the  bill  of 
lading  freight  in  the  aggregate  equal  to  the  total 
charteri)arty  freight :  —  Held,  also,  that  the 
charterers  were  not  entitled  to  credit  for  the- 
freight  on  any  bales  which  had  been  shipped  by 
the  shipowners  in  the  place  of  the  burnt  cargo, 
but  only  for  freight  on  the  bales  which  had 
been  shipped  to  make  good  the  charterers** 
breach  of  contract.  Aitken  v.  EmsthauJien^  63 
L.  J.,  Q.  B.  559  ;  [1894]  1  Q.  B.  773  ;  9  R.  758  ; 
70  L.  T.  822  ;  7  Asp.  M.  C.  462— C.  A. 

Full  Cargo  of  Speeiilod  Oooda — Option  of 
Shippor  aa  to  Character  of  Ooods  to  bo  Loadod.] 

— Where  by  the  charterparty  a  full  cargo  of 
copper,  tallow,  hides  or  other  goods  was  to  be 
provided  by  the  charterer: — Held,  that  the 
freighter  was  entity  to  put  on  board  a  full 
cargo  of  tallow  only,  although  for  want  of  copper 
to  ballast  the  ship  other  ballast  had  to  be  pro- 
vided. Moortoni  v.  Page,  4  Camp.  103  ;  15- 
R.R.  731. 

Short  Cargo— Froight] — Covenant  to  carry  aa 
many  men  to  Jamaica  as  the  defendant  should 
bring,  not  exceeding  180,  at  5/.  \yeT  head.  The 
plaintiff  said  he  carried  160  and  that  the  defen- 
dant brought  no  more ;  the  defendant  said  he 
brought  180  and  none  were  ready  to  receive  them 
on  board.  Judgment  for  plaintiff.  Ahvh,  v. 
jyoell,  1  Keb.  100. 

Bar  Harbour— WaitiJig  for  Highor  Tide.]— A 
ship  was  chartered  to  load  at  a  foreign  port  a 
full  cargo  of  barley  in  bulk,  not  exceeding  what 
she  could  safely  carry,  and  to  carry  the  same  to- 
a  home  port  for  discharge.  The  |K>rt  of  loading- 
was  known  to  both  parties  to  have  a  bar.  The 
charterers  had  1,800  quartenof  barley  for  ship* 
ment,  and  the  shipowners  stated  that  the  ship 
could  carry  the  whole.  After  shipment  of  1,175- 
quarters  the  master  refused  to  take  more,  on  the 
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ground  that  the  ship^  could  not  safely  cross  the 
bar.  By  waiting  for  a  higher  tide  for  a  few  days, 
more  cargo,  and  perhaps  the  whole,  could  have 
been  safely  carried  : — Held,  that  the  shipowners 
were  liable  for  damages  for  not  loading  the 
whole.  Gifford  v.  Diskington,  9  Gt.  of  Sess.  Gas. 
(3rd  ser.)  1045. 

]>eteription  of  Cargo— Weight  or  Xeaiure- 
ment.] — By  charterparty  it  was  agreed  that  the 
ship  sbonld  load  from  defendant's  factor  at  Gal- 
catta  a  full  cargo  of  produce,  one  half  to  be 
weight,  if  linseed  not  to  exceed  100  tons,  or  if 
paddy,  or  linseed  and  paddy  together,  not  to  exceed 
200  tons  ;  freight,  five  guineas  per  ton  delivered  ; 
paddy  and  linseed  20  cwt.  to  the  ton  as  usual, 
and  other  articles  according  to  the  East  India 
Company's  scale  of  tonnage.  The  jury  found 
that  "weight"  referred  to  goods  charged  per 
ton  weight  as  distinguished  from  measurement. 
The  judge  ruled  that  '*  one  half  of  which  is  to  be 
weight,"  meant  that  one  half  the  cargo  was  to 
be  goods  charged  by  weight,  and  the  rest  by 
measurement : — Held,  that  the  case  should  be 
sent  to  a  new  trial,  in  order  that,  if  necessary, 
upon  the  same  ruling,  the  case  might  go  to  a  { 
court  of  error.  Ridgioay  v.  Ewhanh,  10  L.  J., 
Q.  B.  109. 


2.  FiTNBSS  FOR  Shipment. 

Whore  Warranty  oannot  be  Implied.]— When 
the  owner  of  a  vessel  has  an  opportunity  of 
examining  goods  shipped  on  board  of  her,  no 
warranty  on  the  part  of  the  owner  of  the  goods 
can  be  implied  that  they  are  fit  to  be  carried  on 
the  voyage.  AeaUig  v.  Bums^  47  L.  J.,  Ex.  566  ; 
3  Ex.  D.  282 ;  26  W.  R.  624— C.  A. 

In  a  voyage  policy  on  goods  there  is  no  implied 
warranty  that  the  goods  are  seaworthy  for  such 
voyage.  Koehel  v.  Sannders^  17  C.  B.  (N.s.)  71  ; 
33  L.  J.,  C.  P.  310  ;  10  Jur.  (N.8.)  920  ;  10  L.  T. 
695;  12  W.  R,  1106. 

Ooodfl  TTnfit  for  Carriago  in  ordinary  Ship.] — 
A  ship  was  chartered  to  sail  to  Manilla  for 
orders  to  load  there,  or  at  Yloilo,  a  full  and  com- 
plete cargo  of  sugar  in  bags,  hemp  in  compressed 

bales,  *^  measurement  goods,  and  therewith  to 

sail  to  Gork,  &c.,  the  freight  to  be  at  the  rate  of 
41.  2».  6d.  for  dry  sugar,  U.  6t,  for  wet  sugar,  and 
4/.  los.  for  hemp  or  measurement  goods ;  the 
master  engaging  that  the  vessel  before  and  when 
receiving  cargo  should  be  a  good  risk  for  in- 
surance, and  that  during  the  voyage  he  would 
take  all  proper  means  of  keeping  the  vessel  tight, 
staunch  and  strong,  and  in  every  way  fitted  and 
provided  for  the  voyage.  At  Yloilo  the  charterer 
provided  a  full  cargo  of  wet  sugar  in  bags.  In 
the  course  of  lading  it  was  found  that  the 
quantity  of  molasses  whieh  had  drained,  and 
which  might  have  been  expected  to  drain,  from 
the  wet  sugar  was  so  great  as  to  render  the  ship 
unseaworthy  unless  removed,  and  that  the  ship's 
pnmps  were  unable  to  remove  it.  The  ship  was 
in  aU  other  respects  seaworthy,  but  could  not 
have  been  rendered  seaworthy  for  that  cargo 
without  a  delay  which  would  have  frustrated  the 
objects  of  the  voyage : — Held,  that  the  charterer 
was  entitled  under  the  charterparty  to  supply  a 
full  cargo  of  wet  sugar,  and  to  have  a  ship  pro- 
vided which  was  fit  for  such  a  cargo.  Stanton  v. 
Richardson,  45  L.  J.,  G.  P.  78  ;  33  L.  T.  193 ;  24 
W.  R.  324  ;  3  Asp.  M.  G.  23. 


DaagoMBS'  Goods.]— Under  17  &.  18  Vict, 
c.  104,  8.  329,  and  25  &  26  Vict.  c.  63,  s.  38,  the 
shippers  of  goods  in  a  general  ship  undertake 
that  they  will  not  deliver,  to  be  carried  on  the 
voyage,  packages  of  goods  of  a  dangerous  nature, 
which  those  employed  on  behalf  of  the  shipowner 
may  not,  on  inspection,  be  reasonably  expected 
to  know  to  be  of  a  dangerous  nature,  without  ex- 
pressly giving  notice  that  they  are  of  a  dangerous 
nature.  By  Lord  Gampbell,  G.J.,  and  Wight- 
man,  J.  Brass  v.  Maitland,  6  El.  &  Bl.  471  ;  26 
L.  J.,  Q.  B.  49  ;  2  Jur.  (N.B.)  710  ;  4  W.  R.  647. 

But.  semble,  by  Grompton,  J.,  the  undertaking 
by  the  shippers  that  the  goods  are  safe,  and  fit  to 
be  carried  on  the  voyage,  does  not  extend  beyond 
the  cases  where  they  have  knowledge,  or  the 
means  of  knowledge,  of  the  dangerous  nature  of 
the  goods  when  shipped.    lb. 

If  a  shipper,  knowing  an  article  to  have  corro- 
sive properties,  desires  it  to  be  shipped  on  board 
a  general  ship,  and  stowed  in  bulk,  without  com- 
municating the  character  of  the  article  to  the 
shipowner,  and  it  is  shipped  accordingly ;  and 
being  placed  in  the  ship,  in  contact  with  certain 
casks,  it  corrodes  their  hoops,  so  that  liquids  con- 
tained in  them  flow  out  of  them,  and  into  the 
above-mentioned  article,  and  spoil  it :  the  ship- 
owner, being  unaware  of  the  character  of  the 
article,  is  not  liable  to  the  shipper,  as  for  negli- 
gence in  carrying  and  conveying,  although  the 
article  is  well  known  in  commerce.  Hutchinson 
v.  OuioHj  5  G.  B.  (N.g.)  149  ;  28  L.  J.,  G.  P.  63 ; 
4  Jur.  (N.8.)  1149  ;  6  W.  R.  757. 

But  in  such  case  it  is  not  an  answer  to  the 
action  that  the  shipper  directed  the  articles  to  be 
stowed  in  bulk.  10.  See  also  36  &  37  Vict.  c.  85, 
s.  23. 

A  merchant  shipped  sulphuric  acid  and  cambric 
goods  without  giving  notice  required  by  the 
charterparty,  that  the  casks  contained  acid.  The 
casks  leaked,  and  the  cambric  was  damaged  : — 
Held,  that  the  merchant  could  recover,  because 
the  stowing  of  the  casks  near  the  cambric,  and 
not  the  absence  of  notice,  was  the  proximate 
cause  of  the  damage ;  and  that  there  was  no 
defence  upon  the  ground  of  avoiding  circuity 
of  action.    Alston  v.  Herring^  11  Ex.  822. 

The  plaintiff  declared  that  the  defendants,  w'no 
had  chartered  his  ship,  put  on  boanl  a  dangerous 
commodity,  whereby  a  loss  happened,  without 
due  notice  to  the  captain  or  any  other  person 
employed  in  the  navigation  : — Held,  that  it  lay 
upon  the  plaintiff  to  prove  such  negative  a^'^r- 
ment.  Williams  y.  East  India  Co.,  3  East,  192 ; 
6  R.  R.  589. 

Boproientation  as  to  sise  of  Pioees  of  Machinery 
to  be  oarrisd — ^Maehinery  and  Coal  Cargo.] — See 
Mackill  V.  WrigJUy  supra,  col.  273. 


3.  Deck  Gabgo. 

<tAt  Xerchant's  Bisk."!— It  was  stipulated 
in  a  charterparty  that  the  "ship  should  be 
provided  with  a  deck  cargo,  if  required,  at  full 
freight,  but  at  merchant's  risk "  : — Held,  that 
the  words,  "  at  merchant's  risk,"  did  not  exclude 
the  right  of  the  charterers  to  general  average  con- 
tribution from  the  shipowners  in  respect  of  deck 
cargo  shipped  by  the  charterers  and  jettison. 
Burton  v.  English,  58  L.  J.,  Q.  B.  133  ;  12  Q.  B.  D. 
218  ;  49  L.  T.  768  ;  32  W.  R.  655  ;  5  Asp.  M.  G. 
187— G.  A. 

By  a  charterparty  it  was  agreed,  that  the  ship 
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should  proceed  to  Quebec,  and  there  load,  from 
the  factors  of  the  plaintiffs,  a  full  and  complete 
cargo  of  pine  timber  and  deals,  not  exceeding 
what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle.  In  an  action  upon  this 
charterparty,  the  declaration  assigned  for  breach, 
that  the  defendants  did  not  nor  would  load  in  and 
on  board  the  ship  a  full  and  complete  cargo,  not 
exceeding  what  she  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  but,  on  the  con- 
trary, loaded  on  board  the  ship  a  cargo  much  ex- 
ceeding  what  the  vessel  could  reasonably  stow 
and  carry  over  and  above  her  tackle.  The  judge, 
in  the  summing  up,  told  the  jury,  that,  prim& 
facie,  the  deck  was  not  the  proper  place  for  the 
stowage  of  the  cargo,  or  any  part  of  it ;  that,  in 
some  cases,  custom  might  sanction  the  practice, 
but  that,  without  reference  to  any  custom,  if  it 
increased  the  perils  of  the  navigation,  if  it  in- 
creased the  danger  of  the  ship,  or  increased  the 
danger  of  that  part  of  the  cargo,  in  either  case 
it  was  an  impro^)er  stowage ; — Held,  that  this 
direction  was  correct,  in  the  absence  of  any 
evidence  of  a  general  custom  to  load  deck  cargo 
at  the  risk  of  the  shipper.  Oould  v.  Oliver, 
2  Scott  (N.R.)  241  ;  2  Man.  &  G.  208. 

The  proprietor  of  goods  laden  on  the  deck  of 
a  ship,  according  to  the  custom  of  a  particular 
trade,  is  entitled  to  contribution  from  the  ship- 
owner for  a  loss  by  jettison.  S.  C,  4  Bing.  (N.c.) 
134  ;  5  Scott,  445  ;  3  Hodges,  307  :  7  L.  J.,  C.  P. 
68. 

Deek  Cargo  earned  Illegally— Yelidity  of 
Poliey.l— See  Ciinard  v.  Hyde,  infra,  col.  1207 

Deek  Cargo — Ininrable  Interest.]— A  deck 
cargo  of  cotton  intended  to  be  carried  at  the 
shipper's  risk,  but  for  which,  by  mistake,  clean 
bills  of  lading  were  given,  was  jettisoned.  The 
shipowners  having  insured  it : — Held,  that  they 
had  an  insurable  interest.  See  Staphs fu  v.  A  untra- 
lasian  Insnrance  Co.,  infra,  col.  1130. 

Ezeessive  Deck  Cargo — *'  Timber  "—Merchant 
Skipping  Act,  1804,  s.  461.] — Pieces  of  spruce 
fir  wood  varying  from  15  to  27^  feet  in  length,  and 
with  a  mean  girth  of  2  ft.  9  in.,  ire  "timber" 
falling  within  s.  451,  sub-s.  3  (a),  of  the  Merchant 
Shipping  Act,  1894.  Morris  v.  Tkormodsen,  60 
J.  P.  644. 

Deck  Cargo— Jettison  of— Proximate  Cause 
of  Damage.] — On  a  ship  carrying  a  general 
cargo  from  New  Orleans  to  Liverpool  cotton 
was  shipped  on  deck,  under  a  practice  by  which 
owners  of  vessels  trading  between  those  ports 
were  in  the  habit  of  stowing  goods  on  deck  in 
violation  of  their  contract  with  the  shipper,  the 
shipownera  accepting  full  responsibility,  for  the 
consequences.  The  bills  of  lading  for  paH  of 
the  cotton  contained  the  words  *'  under  deck." 
All  the  bills  of  lading  contained  exceptions 
(inter  alia)  in  favour  of  "jettison."  On  the 
voyage  the  shij)  took  gmund,  and  in  order  to 
get  her  off  the  master  projierly  jettisoned  the 
cotton.  The  indorsees  of  the  bills  of  lading 
having  brought  an  action  against  the  shipowners 
to  recover  the  value  of  the  cotton  : — Held,  that 
(whether  the  bills  of  lading  did  or  did  not  contain 
the  words  "  under  deck  ")  the  cotton  was  carried 
in  breach  of  the  contract  and  was  not  within  the 
exceptions  specified  in  the  bills  of  lading,  which 
had  exclusive  reference  to  goods  safely  stowed 


under  hatches ;  that  the  shipowners  had  there- 
fore no  legal  excuse  for  their  failure  to  deliver  ; 
that  the  cause  of  damage  was  not  too  remote,  and 
that  the  shipowners  were  liable  to  the  indorsees 
for  the  value  of  the  cotton.  Royal  Exchange 
Shipping  Co.  v.  Dixon,  56  L.  J.,  Q.  B.  266 ;  12 
App.  Gas.  11  ;  56  L.  T.  206 ;  35  W.  R.  461  ;  6 
Asp.  M.  C.  92— H.  L.  (E.) 

4.  Notice  op  A&rival  op  Ship — ^Readt 

TO  Load. 

Votice  of  Arrival.] — In  an  action  by  a  ship- 
owner  against  the  charterers  for  not  loading  a 
cargo  of  coals  pursuant  to  a  charterparty,  by  the 
terms  of  which  the  owner  engaged  that  the  vessel 
then  in  the  port  of  Sunderland,  should  with  all 
possible  despatch  proceed  direct  to  the  South 
dock,  Sunderland,  and  there  load,  in  the  usual 
and  customaiy  manner,  at  any  one  of  the  col- 
lieries the  freighters  might  name,  a  full  cargo  of 
coals,  which  the  freighters  bound  themselves  to 
ship  by  a  given  day  for  Calcutta,  they  pleaded 
that  they  had  not  any  notice  of  the  ship  having 
pixxieeded  to  and  having  arrived  at  the  South 
dock,  and  of  her  being  ready  to  receive  cargo, 
wherefore  they  did  not  nor  could  load  : — Hdd, 
that  the  allegation  in  the  plea  must  be  treated 
as  an  allegation  of  fact,  meaning  that,  by  reason 
of  want  of  notice  of  the  ship^s  arrival  at  the 
dock  and  being  ready  to  lojid,  the  charterers 
were  prevented  loading  her ;  and  that  so  read, 
the  plea  wns  an  answer  to  the  action.  Stanton 
V.  Austin,  41  L.  J.,  C.  P.  218  ;  L.  R.  7  C.  P.  651. 


On  Betnm  Voyage.] — Where  a  ship  is  to 


proceed  to  a  port,  and  there  to  load  a  full  cargo 
for  the  agents  of  the  freighter,  but  the  freighter 
has  no  interest  in  the  outward  cargo,  his  agenta 
are  entitled  to  notice  from  the  captain  that  the 
vessel  is  ready  to  receive  her  homeward  cargo ; 
and  if  no  such  notice  is  given,  the  freighter  is 
not  liable  for  not  providing  such  cargo.  Fair- 
bridge  v.  Pace,  1  Car.  &  K.  317. 

Readiness  to  Beoeive.] — Action  on  a  charter- 
party  in  these  terms :  —  "It  is  this  day  agreed 
between  the  agent  for  the  owner  of  the  '  Lydia,' 
new  ship,  now  on  the  stocks,  of  1,100  tons,  or 
thereabouts,  now  at  Quebec,  to  be  launched  and 
ready  to  receive  cargo  in  all  May,  guaranteed  to 
sail  in  all  June,  and  the  charterer,  that  the  ship 
shall  proceed  to,  &c.,  and  there  load  a  full  cargo 
of  timber  "  : — Held,  that  the  readiness  to  receive 
a  cargo  in  all  May  was  a  condition  precedent  to 
the  shipowner's  right  to  recover  against  the 
charterer  for  not  loading  a  full  cargo,  and  that  a 
plea  stating  the  ship  was  not  ready  to  receive 
cargo  in  all  May  was  good.  Olirer  v.  FitJd^n, 
4  Ex.  135  ;  18  L.  J.,  Ex.  353.  And  see  ante,  col. 
364. 

5.  Loading. 

a.  Generally. 

Light  Cargo — Bnty  of  Shipowner  to  provide 
Ballast.] — A  chai-terer  agreed  to  load  at  Arch- 
angel a  full  and  complete  cargo  of  oats  or  other 
lawful  merchandise,  which  the  shipowners  were 
to  deliver  "  on  being  paid  freight  at  the  rate  of 
4^.  6<2.  per  320  lbs.  for  oats,  and  if  any  other 
cargo  be  shipped  in  full  and  fair  proportion 
thereto,  accoixUng  to  the  London  Baltic  printed 
rates."  The  cargo  shipped  consisted  of  flax  and 
other  light  articles  (all  mentioned  in  the  London 
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Baltic  rates).  i.e.  of  as  much  as  the  ship  could 
safely  carry  of  such  light  articles,  which  rendered 
the  shipment  of  120  tons  of  ballast  necessary  : — 
Held,  that  the  charterer  had  a  right,  in  the 
absence  of  any  stipulation  to  the  contrary 
expressed  or  implied,  to  ship  a  full  and  complete 
cargo  of  any  one  or  more  of  the  articles  consti- 
tuting lawful  merchandise  within  the  meaning 
of  the  charterparty,  and  that  when  he  had  sup- 
plied a  full  and  complete  cargo,  it  was  the  ship- 
owner's duty  to  procure  the  ballast  necessary  for 
that  cargo ;  that  in  this  case  no  stipulation  to 
the  contrary  was  expressed  by  the  words  "in 
full  and  fair  proportion"  in  the  charterparty, 
nor  was  any  such  stipulation  implied  by  law,  so 
that  the  shipowner,  not  being  protected  from  the 
extreme  use  by  the  charterer  of  his  privilege, 
could  not  recover  from  him  more  than  the  freight 
payable  according  to  the  London  Baltic  rates  on 
the  quantities  of  the  several  articles  actually 
shipped.  Southampt&n  Steam  Collier  Co,  v. 
Clarke,  40  L.  J.,  Ex.  8  ;  L.  R.  6  Ex.  53  ;  19  W.  R. 
214— Ex.  Ch. 

The  shipowner  is  bound  to  furnish  whatever 
ballast  is  necessary,  and  the  freighter,  under  a 
contract  to  ship  a  full  and  complete  cargo,  part 
heavy  goods  for  ballast,  is  entitled  to  complete 
the  cargo  with  light  goods.  Irring  v.  Clegg^  1 
Bing.  (N.C.)  53  ;  4  M.  &  Scott,  572  ;  3  L.  J.,  C.  P. 
265. 

Duty  to  Load — Delay  in  Prooooding  to  Desti- 
nation  **  forthwith ''—Perils  of  8ea.1  —  By  a 

charterparty  dated  the  28th  of  December,  a  ship 
was  to  forthwith  proceed  from  England  to 
Barbadoes  in  the  West  Indies,  and  having  there 
loaded  a  cargo  of  sugar  for  the  defendants,  to 
return  to  England.  The  vessel  was  to  be 
allowed  to  take  an  outward  cargo  of  coals  to 
specified  places,  and  the  charterparty  contained 
a  clause  excusing  performance  if  it  could  not  be 
complied  with  owing  to  perils  of  the  sea.  Delay 
on  her  voyage  outwards  wtis  occasioned  by  un- 1 
favourable  winds,  and  she  was  injured  by  a 
collision  with  a  steamer,  which  rendered  neces- 
sary further  repairs.  She  finally  sailed  for  Rio 
on  the  9th  of  March,  and  reached  Rio  on  the 
26th  of  May.  Having  there  discharged  the 
cargo  of  coals,  she  started  on  the  1st  of  July, 
and  reached  Barbodoes  on  the  28th  of  July,  too 
late  for  the  season  for  exporting  sugar  thence. 
The  defendants'  agent  offered  to  provide  a  cargo 
of  sugar,  if  the  vessel  would  go  under  protest  to 
St.  Vincent,  an  island  ninety  miles  off.  The 
captain  refused  this  offer,  and  remained  at  Bar- 
badoes,  insisting  upon  the  performance  of  the 
charterparty  by  the  defendants'  agent.  The 
plaintiffs  having  sued  for  a  breach  of  the  charter- 
party  in  refusing  to  load  a  cargo  at  Barbadocs, 
the  judge  directed  the  jury  that,  if  the  vessel 
sailed  without  unreasonable  delay,  she  proceeded 
**  forthwith  "  within  the  meaning  of  the  charter- 
party  :  that  the  clause  excusing  performance,  on 
the  ground  of  perils  of  the  sea,  applied  to  the 
preliminary  voyage  to  Rio,  and  that  the  captain 
might  reasonably  think  that  if  he  shipped  a 
cargo  elsewhere  than  at  Barbadocs,  he  might  put 
an  end  to  the  original  charterparty: — Held,  a 
right  direction.  HudMn  v.  Hill^  43  L.  J.,  C.  P. 
273  ;  30  L.  T.  555  ;  2  Asp.  M.  C.  278. 

Cargo  to  be  loaded  from  Shore  **at  Ship's 
Sisk" — ^Loss  after  delivery  and  before  loading.] 
— By  a  charterparty  a  vessel  was  to  proceed  to  a 
port,  and  there  to  load  a  cargo  from  the  shore 


by  the  ship's  boats  and  crew,  at  ship's  nsk  and 
expense.  A  part  of  the  cargo  was  lost,  after 
delivery  from  the  shore  and  before  it  was  loade<l 
on  board,  through  one  of  the  perils  enumerated 
in  the  exceptions  in  the  charterparty.  In  an 
action  by  the  charterer  for  the  non-delivery  of 
this  part  of  the  cargo  : — Held,  that  the  expres- 
sion '*  at  ship's  risk  did  not  mean  at  the  abso- 
lute  risk  of  the  shii)Owner,  but  at  such  risk  as 
would  attach  if  the  goods  were  loaded  on  board, 
and  that  consequently  the  exceptions  applied, 
and  the  shipowner  was  not  liable  for  the  non- 
delivery. Xifttehohm  V.  Riehter^  56  L.  J.,  Q.  B. 
33  ;  18  Q.  B.  D.  63  ;  35  W.  R.  300— C.  A. 

Prompt  Despateh.] — A  charterparty  provided 
that  the  ship  should  proceed  to  a  port,  and  there 
load  from  the  factors  of  the  charterers  a  cargo  of 
'^coal,  taking  her  turn  with  other  steamers," 
and  receive  "  prompt  despatch  in  loading."  The 
charterers  employed  the  ))ersons  at  the  port  of 
loading  who  were  employed  to  load  other  ships, 
and  the  ship  was  loaded  in  her  turn,  but,  by 
reason  of  an  insufficient  supply  of  coal,  the  ship 
was  delayed: — Held,  that  the  charterers  wei'e 
responsible  for  the  delay.  Elliott  v«  Lord^  52 
L.  J.,  P.  C.  23 ;  48  L.  T.  542  ;  5  Asp.  M.  C. 
63. 

TTsnal  Despateh.]  —  A.,  by  charterparty,  en- 
gaged to  load  on  boanl  B.'s  ship  a  cargo  of  coals, 
*'to  be  loaded  with  usual  desi)atch."  A.  com- 
menced loading  by  bringing  the  coal  in  boats 
along  a  canal  to  the  dock  where  the  ship  was  ; 
but  before  the  cargo  was  completed  a  severe 
frost  rendered  the  cannl  unnavigable,  and  the 
ship  was  detained  thirty-four  days  : — Held,  that 
the  expression  "  usual  despatch  "  meant  *'  usual 
despatch  of  persons  who  have  a  cargo  ready  for 
loading,"  and  that  A.  was  responsible  for  the 
delay.  Xearan  v.  Pearson^  7  H.  &  N.  386 ;  31 
L.  J.,  Ex.  1  ;  10  W.  R.  12.  See  also  cases  ante, 
cols.  245,  477. 

Ship  Detained  as  TTnseaworthy.] — A.  agreed 
to  charter  a  ship  for  twelve  months  after  the 
completion  of  her  then  present  voyage.  After 
the  completion  of  her  voyage,  and  when  he  was 
ready  to  load  the  ship,  she  was  detained  as 
unseaworthy ;  and  the  repairs  were  not  finished 
until  more  than  two  months  after  the  completion 
of  the  voyage :  —  Held,  that  the  charterer  was 
entitled  to  throw  up  the  charterparty.  2\illy  v. 
Howling,  46  L.  J.,  Q.  B.  388  ;  2  Q.  B.  D.  182  ; 
36  L.  T.  163  ;  26  W.  R.  290— C.  A. 

Loading  of  Cargo  prevented  by  Superior 
Foree.] — By  a  charteri>arty  it  was  agreed  that 
the  ship,  the  '*  R.,"  should,  after  loading  "  dead 
weight "  at  Malta,  proceetl  to  V.,  a  Spanish  port, 
and  there  load  a  cargo  of  fruit  for  the  plaintiff. 
At  the  time  of  entering  into  thecharter|mrty  the 
plaintiff  knew  that  the  "  dead  weight "  intended 
to  be  put  on  board  the  ''  R."  at  Malta  would  consist 
of  military  stores,  and  he  knew  that  by  the  onli- 
nary  law  of  Spain,  a  vessel  with  warlike  stores 
on  board  would  not  be  allowed  to  load  at  a 
Spanish  port.  Upon  application  being  made  to 
the  Spanish  government  to  relax  the  prohibition , 
permission  to  load  was  refused.  The  "  R."  arrived 
at  V.  with  the  warlike  stores  on  board,  but 
otherwise  ready  and  fit  to  load  the  agreed  cargo : 
she  left  immediately  on  learning  that  permission 
to  load  would  not  be  granted : — Held,  that  the 
plaintiff  could  not  sue  the  owners  of  the  ship  for 
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not  having  the  "  R."  really  to  load,  for,  through  the 
act  of  a  superior  power,  the  parties  were  unable 
to  perform  their  respective  duties  under  the  con- 
tract, the  plaintiff  b^ing  unable  to  load  the  cargo 
and  the  defendants  to  receive  it.  Ountdngham 
V.  Dunn,  48  L.  J.,  C.  P.  62 ;  8  C.  P.  D.  443 ;  38 
L.  T.  631  ;  3  Asp.  M.  C.  596— C.  A. 

Where  the  master  covenanted  to  go  to  a  port 
of  America,  and  receive  a  loading  from  the 
freighter  alongside  the  ship,  and  bring  home  the 
i4ame,  with  an  exception  of  the  restraints  of 
rulers,  &c. ;  but  the  freighter  covenanted  abso- 
lutely to  provide  the  loading  without  any  such 
exception ;  it  seems  that  an  embargo  in  the 
American  port,  which  prevented  the  freighter 
from  loading  the  ship,  did  not  discharge  him 
from  his  covenant.  Sjocrds  v.  Lu^combe,  16  East, 
201. 

The  master  and  the  freighter  of  a  vessel  of  400 
tons,  having  actually  agreed  in  writing  that  the 
fihip,  being  fitted  for  the  voyage,  should  proceed 
to  St.  Petersburg,  and  there  load  from  the 
freighter's  factor  a  complete  cargo  of  hemp  and 
iron,  and  proceed  therewith  to  London,  and 
deliver  the  same  on  being  paid  freight : — Held 
that  the  master,  after  taking  in  at  St.  Petersburg 
about  half  a  cargo,  having  sailed  away  upon  a 
general  rumour  of  a  hostile  embargo  being  laid 
on  British  ships  by  the  Russian  government,  was 
liable  to  the  freighter  for  the  short  delivery  of 
the  cargo,  though  the  jury  found  that  he  acted 
bon&  fide,  and  under  a  reasonable  and  well- 
grounded  apprehension  at  the  time,  and  a  hostile 
embargo  and  seizure  were  in  fact  laid  on  six 
weeks  afterwards.  Atkinson  v.  Ritchie^  10  East, 
530  ;  10  R.  R.  372. 

If  goods  put  on  board  a  ship  to  be  carried  from 
one  place  to  another  are  wrongfully  seized  by  the 
officers  of  government,  so  that  they  cannot  be 
delivered  to  the  consignee,  the  owner  of  the  goods 
has  a  right  of  action  for  the  non-delivery  against 
the  owner  of  the  ship,  who  must  seek  his  remedy 
against  the  officers  of  government.  Oosling  v. 
Iliggim,  1  Camp.  451  ;  10  R.  R.  726.  See  aUo 
4;ases^  cols.  285,  527. 

Fear  of  Infeotlon.] — A  charterer,  who  cove- 
nanted to  send  a  cargo  alongside  at  a  foreign 
port,  is  not  excused  from  sending  it  alongside, 
though,  in  consequence  of  the  prevalence  of  an 
infectious  disorder  at  the  port,  all  public  inter- 
course is  prohibited  by  the  law  at  the  port,  and 
though  he  could  not  have  communication  without 
<]anger  of  contracting  and  communicating  the 
disorder.  Barker  v.  Hodgmn,  3  M.  &  S.  267  ;  15  ' 
R.  R.  485.  I 

Conversion  of  Car^o — ^Befkisal  to  give  Clean 
Jteeeipt] — K.  &  Co.  agreed  with  the  defendants 
for  the  stiipment  of  oil  to  Montreal,  and  it  was 
agreed  that  defendants  should  give  a  clean 
receipt  for  all  goods  shipped.  A.  sold  fifty 
Ixirrels  of  oil  to  N.  &  Co.,  and  delivered  them  to 
the  defendants,  who  received  them  but  refused 
to  give  a  clean  receipt.  A.  demanded  redelivery, 
which  the  defendants  refused.  N.  &.  Co.,  not 
getting  a  mate's  receipt  for  the  goods,  refused  to 
pay  A.  for  them.  A.  brought  an  action  against 
the  defendants  for  conversion,  joining  N.  &  Co. 
as  co-plaintiffs  by  amendment  of  the  writ.  The 
consignees  at  Montreal,  on  receiving  the  oil,  paid 
N.  &  Co.  for  it,  and  they  paid  A. : — Held,  that  A. 
having  waived  the  right  of  saying  that  the 
property  in  the  oil  had  not  passed  to  N.  &  Co., 
could  not  recover  for  conversion ;  and  that  he 


could  not  recover  for  loss  of  interest  through 
delay  in  payment.  Arm^rong  v.  Allan,  4  R.  107 ; 
67  L.  T.  417  ;  7  Asp.  M.  C.  293— C.  A. 

b.  Ciuitoin  and  Kanner. 

Bifeot  of  Custom.] — ^Where  freighters  cove- 
nanted to  provide  for  the  ship  a  full  cargo,  con- 
sisting of  cotton,  wool,  rice,  or  other  goods,  on 
which  separate  rates  of  freight  were  to  be  paid  : 
— Held,  that  it  was  the  duty  of  such  freighters  to 
have  shipped  goods  according  to  the  custom  of 
the  country  whence  they  were  imported,  although 
the  shippers  were  put  to  an  expense  by  so  doing, 
and  sucli  shipment  would  exceed  the  stipula- 
tions containeid  in  the  charterparty.  Benson  v. 
Schneider,  1  Moore,  21,  76  ;  7  Taunt.  272  ;  Holt, 
416. 

Where  a  full  cargo  was  not  taken  in,  in  conse- 
quence  of  arrangements  in  the  stowage  varying 
from  those  contemplated  by  the  charterparty : — 
Held,  that  the  freighters  were  not  entitled  to 
recover,  as  it  appear^  that  one  of  them  and  the 
broker  who  managed  the  business  were  present 
from  time  to  time  during  the  loading  and  cogni- 
sant of  the  arrangements,  but  did  not  make  any 
objection.    Hovill  v.  Stephenson,  4  C^r.  &  P.  469. 

By  a  charterparty  tne  defendant  agreed  to 
load  on  board  a  vessel  at  Trinidad  "  a  full  and 
complete  cargo  of  sugar,  molasses  and  other 
produce " :  —  Held,  first,  that  evidence  was 
admissible  of  a  custom  at  Trinidad  to  load  sugar 
in  hogsheads  and  molasses  in  puncheons ;  and 
therefore  that  a  full  and  complete  cargo  of  sugar 
and  molasses  so  packed  was  a  compliance  with 
the  contract.  CStihhert  v.  Cumming,  11  Ex.  405  ; 
24  L.  J.,  Ex.  310  ;  1  Jur.  (N.8.)  686  ;  3  W.  R.  563 
—Ex.  Ch. 

Held,  secondly,  that  the  custom  was  reasonable 
and  good  in  law.    lb, 

Svidenee  of  Custom.] — A.  agreed  by  charter- 
party  to  load  B.'s  vessel  at  Sunderland,  with  coke, 
with  all  possible  despatch,  in  the  customary  man- 
ner, in  regular  turn.  In  an  action  for  dday  in 
loading  according  to  the  terms  of  the  charter- 
party  : — Held,  that  evidence  was  not  admissible 
to  shew  that,  according  to  the  custom  of  the  port 
of  Sunderland,  under  such  a  contract,  the  snip- 
ox^'ner  was  bound  to  wait  until  a  manufocturer 
of  coke  not  named  in  the  contract,  had  supplied 
all  ships,  whose  names  were  put  down  in  a  turn- 
book,  kept  by  the  manufacturer,  which  he  had 
previously  contracted  to  load  with  coke  in  the 
port,  provided  he  used  reasonable  despatch,  and 
that  the  manufacturer's  name  was  mentioned  at 
the  time  the  contract  was  made.  Hudson  v. 
Clementson,  18  C.  B.  213 ;  25  L.  J.,  C.  P.  234. 

Turn  for  Loading — ^Xridenee  of  Vegligenee.] — 

By  a  charterjiarty  the  freighters  agreed  with  the 
owner  that  the  ship,  being  fit  for  the  voyage, 
should  proceed  to  Port  Talbot,  and  there  XoaA.  a 
cargo,  the  ship  to  be  loaded  in  turn,  certain 
working  days  to  be  allowed,  and  a  further  num- 
ber of  days  for  demurrage.  The  owner  brought 
an  action  on  this  agreement,  alleging  that  the 
defendants  did  not,  within  a  reasonable  time 
after  her  arrival  at  Port  Talbot,  load  a  cargo  : 
and,  secondly,  that  the  defendants  did  not  load 
the  ship  in  turn.  Plea — that  the  plaintiff  was 
master,  and  had  the  care,  direction,  and  manage- 
ment of  the  ship  ;  and  that  the  plaintiff,  and  the 
crew,  took  such  bad  care  of  the  ship,  and 
governed  and  navigated  her  so  improperly,  that 
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the  ship  became  damaged  and  unfit  to  receive 
a  cargo,  and  so  remained  for  a  long  time,  by 
reason  whereof  the  defendants  could  not  load. 
By  a  local  act,  regulating  the  port,  the  master  of 
every  ship  coming  in  was  bound,  under  a  penalty, 
to  moor,  anchor,  and  place  the  snme  in  such 
situation  as  the  harbour-master  should  direct. 
The  ship's  master  was  also  bound  to  take  on 
board  a  pilot,  who,  by  the  by-laws  of  the  port, 
was  to  obey  the  orders  of  the  harbour-master.  It 
was  proved  on  the  trial  that  the  ship,  with  a  pilot, 
arrived  at  the  port,  and  received  directions  from 
the  harbour-master  as  to  entering,  but  the  master 
and  crew  worked  the  ship  in  a  manner  contrary 
to  his  directions,  and  in  consequence  she  received 
injury,  lost  her  then  turn  of  loading,  and  was 
unable  to  load  till  the  expiration  of  some  days, 
when  she  loaded  without  further  delay  : — Held, 
that  the  judge  rightly  directed  the  jury  to  find 
for  the  plaintifb,  if  they  thought  the  accident 
was  the  fault  of  the  master  and  crew.  Taylor  v. 
Clay,  9  Q.  B.  713  ;  16  L.  J.,  Q.  B.  44  ;  11  Jur.  277. 


Igpioranee  of  Contraetiiig  Party  aa  to 


tlie  Fort  OiutosL] — The  plaintiffs'  sailing  vessel 
was  chartered  by  the  defendant  to  proceed  to 
Whitehaven  for  a  cargo  of  coals.  The  charter- 
party  provided  that  "regular  turn"  should  be 
allowea  for  loading.  By  the  custom  of  the  port 
of  Whitehaven,  steam  vessels,  though  they  arrive 
in  port  after  sailing  vessels,  are  loaded  with  coals 
before  the  sailing  vessels ;  but  as  between  sailing 
vessels  themselves  sailing  vessels  are  loaded  in 
the  order  of  their  arrival  in  port.  The  plaintiffs 
were  ignorant  that  this  was  the  usage  of  the  port. 
The  pUin tiffs'  vessel,  though  she  arrived  before 
sevenU  steam  vessels,  was  delayed  until  they  were 
first  l(mded,  but  she  was  loaded  in  the  oitler  of 
her  arrival  as  regarded  the  other  sailing  vessels 
in  harbour.  The  plaintiffs  claimed  demurrage  : 
— Held,  that  the  expression  "  regular  turn  "  in 
the  charterparty  should,  in  the  absence  of  exclu- 
sive words,  be  construed  as  "regular  turn" 
according  to  the  usage  of  the  port  of  Whitehaven; 
that  it  was  not  material  that  the  plaintiffs  were 
ignorant  of  such  usage,  and  that,  accordingly,the 
plaintiffs  could  not  recover.  King  v.  Hinde,  12 
Lr.,  Jr.  113. 

The  defendant  chartered  the  plaintiff's  vessel 
to  proceed  to  Newcastle-on-Tyne,  and  there  be 
ready  forthwith,  "in  regular  turns  of  loading," 
to  take  on  board,  by  spout  or  keel,  as  directed,  a 
complete  cargo  of  four  keels  of  coal,  and  the 
remainder  coke.  In  an  action  for  not  loading 
the  vessel  with  coke  within  a  reasonable  time : — 
Held,  that  evidence  was  admissible  to  explain  the 
meaning  of  the  expression  in  the  charterparty, 
*•*■  in  regular  turns  of  loading,"  by  shewing  that 
there  was  a  usage  at  the  port  of  Newcastle  that 
vessels  should  take  in  their  cargoes  of  coke  in  a 
certain  regular  order  or  turn,  and  that  the 
question  whether  the  vessel  was  loaded  within  a 
reasonable  time  ought  not  to  be  decided  without 
reference  to  such  usage,  if  proved.  Leidemann 
V.  Schultz,  14  C.  B.  38  ;  2  C.  L.  R.  87  ;  23  L.  J., 
C.  P.  17 ;  18  Jur.  42. 


Delaj  eanted  by  Vagligonoo  of  Third 


Party.] — By  a  charterparty,  a  vessel  was  to  pro- 
ceed with  all  convenient  speed  to  Cardiff,  and 
there  load  from  the  factors  of  the  freighters  a  full 
cargo  of  coals,  in  the  customary  manner,  no  time 
being  mentioned  : — Held,  that  this  meant  a 
loading,  according  to  the  usage  of  the  port,  and 
within  a  reasonable  time,  without  reference  to 


unforeseen  casualties  ;  and  consequently,  the 
loading  having  been  delayed  for  an  unreasonable 
time,  the  freighters  were  not  excused  by  reason 
of  the  delay  having  arisen  from  difficulties  con- 
nected with  the  railway  and  the  collieries,  which 
were  beyond  their  controL  Adams  v.  Royal 
Mail  Steam  Packet  Co.,  5  C.  B.  (N.8.)  492 ;  28 
L.  J.,  C.  P.  33  ;  7  W.  R.  9. 

By  a  charterparty  the  master  engaged  to  pro- 
ceed with  his  vessel  to  a  particular  colliery,  and 
there  take  on  board  for  the  freighters  a  cargo 
of  coaL  Before  the  charterparty  was  signed  both 
parties  knew  that  the  colliery  was  not  at  work, 
an  accident  having  happened  to  the  steam-engine, 
and  both  were  told  it  would  be  repaired  in  a  short 
time,  and  that  the  vessel  would  be  loaded  in  her 
turn  within  a  few  days  after  the  colliery  got  to 
work  again,  according  to  the  practice  of  the  port, 
which  \i'as,  that  the  ships  were  loaded  in  their 
regular  turns  as  they  were  entered  on  the  colliery 
books.  The  freighters  had  no  control  over  the 
colliery.  The  ship  was  loaded  in  her  turn,  but 
not  until  several  days  later  than  the  colliery 
agents  had  led  the  parties  to  expect : — Held,  that 
if  the  steam-engine  was  repaired  and  the  colliery 
got  to  work  in  a  reasonable  time  after  the  execu- 
tion of  the  charterparty,  and  if  the  vessel  was 
loaded  within  a  reasonable  time  after  the  colliery 
got  to  work,  the  freighters  were  not  liable  to 
compensate  the  master  of  the  vessel  for  the  delay 
in  the  loading.  Harris  v.  Dreegman,  23  L.  J., 
Ex.  210.  And  see  cases  in&a,  9.  DELIVERY  AKD 
DiSCHABOE  OP  CABOO. 

c.  lilffhters. 

The  master  is  not  bound  by  usage  in  London 
to  take  care  of  a  lighter  employed  in  unloading 
his  ship,  after  it  is  fully  laden,  until  the  time 
when  it  could  be  properly  removed  from  the  ship 
to  the  wharf.  Rohintvn  v.  Turpin^  Peake,  203,  n. ; 

3  R.  R.  671. 

By  the  custom  of  the  river  Thames,  the  master 
is  bound  to  guard  goods  laden  into  a  lighter  sent 
for  them  by  the  consignee  until  the  loading  is 
complete,  and  cannot  discharge  himself  from 
that  obligation  by  telling  the  lighterman  he  has 
not  sufficient  hands  on  board  to  take  care  of 
them.  Catley  v.  WitUringham,  Peake,  202  ;  3 
R.  R.  670. 

A  party  executed  a  charterparty,  under  which 
a  cargo  was  to  be  sent  alongside  the  ship  at  the 
merchant's  expense  ;  the  captain  rendered  the 
usual  and  customary  assistance  with  his  boats 
and  crew.  Some  of  the  cargo  lying  about  thirty 
yards  from  the  edge  of  the  wharf,  the  captain 
applied  to  the  charterer's  factor  for  the  labourers 
to  remove  it  into  the  boats.  The  factor  having 
refused,  saying  he  would  abide  by  the  charter- 
party,  the  captain  hired  labourers  for  the  pur- 
pose : — Held,  that  the  expense  so  incurred  might, 
notwithstanding  the  charterparty,  be  recovered. 
Fletcher  y,  GillespU,  3  Ring.  635  ;  11  Moore,  547  ; 

4  L.  J.  (0.8.)  C.  P.  202. 

On  a  charter  to  receive  a  cargo  alongside  a 
ship,  at  a  port  where  the  ship  cannot  safely  load 
inside  a  bar,  if  she  is  loaded  outside,  the  freighter 
cannot  throw  extra  expense  of  lighterage  on  the 
shipowner.     Trindale  v.  Levy^  2  F.  &  F.  441. 

Goods  were  delivered  to  the  owners  of  a  ship 
to  be  conveyed  by  their  ship.  The  goods  were 
destroyed  by  a  casual  fire  on  board  a  lighter 
employed  by  the  owners  to  convey  them  to  the 
ship :  —  Held,  that  the  26  Geo.  2,  c.  86,  s.  2, 
did  not  protect  the  owners.    Morewood  v.  Pollok, 
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1  El.  &  Bl.  743  ;  1  C.  L.  R.  78  ;  22  L.  J.,  Q.  B. 
250  ;  17  Jur.  881  ;  1  W.  R.  304. 

Timber  Cargo.] — See  Peterson  v.  Freebody, 
infra,  col.  535. 

Cargo  to  be  taken  from  alongside  at  Xer- 
chants'  Expense  and  Bisk  —  Custom  of  Port  — 
Construction  of  Charterparty.] — See  Aktle$elkah 
Helios  V.  Ekmun^  supra,  col.  239. 

d.  Place  of. 

Option.]— The  plaintiff  by  charterparty,  dated 
the  26th  of  May,  1871,  agreed  with  the  defendant 
that  his  ship  should  sail  to  Bullo,  and  there  load 
from  the  plaintiffs'  factors  a  cargo  of  coals  and 

Sroceed  therewith  to  Highbridge  or  Dunball  and 
eliver  same  on  being  paid  freight  at  the  rate  of 
2*.  9rf.  per  ton  in  cash  on  unloading  and  right 
delivery.  The  ship  was  to  be  loaded  and  dis- 
charged with  all  possible  despatch,  and  to  load 
with  G.  or  H.  till  the  end  of  September,  at 
captain's  option,  but  after  September  with  H.  : 
and  was  to  continue  at  the  above  rate  until 
March,  1872.  In  September  the  captain  exercised 
his  option  in  favour  of  loading  with  G.,  but  the 
plaintiff  refused  to  load  him  from  G. ;  whereupon 
the  defendant  declined  further  to  perform  the 
charterparty  :  —  Held,  that  the  breach  of  the 
charterparty  which  the  plaintiff  had  committed 
went  to  the  root  of  the  conti-act  between  the 
parties,  and  justified  the  defendant  in  his  refusal. 
Bradford  v.  WUliams,  41  L.  J.,  Ex.  164  ;  L.  R.  7 
Ex,  259  ;  26  L.  T.  641  ;  20  W.  R.  782. 

Proper  loading  Berth.] — Direction  by  judge 
to  jury  that,  upon  the  construction  of  the  charter- 
party,  a  berth  where  she  could  load  coals  was  a 
proper  loading  berth.  New  trial  ordered  because, 
under  the  chartei-party,  the  merchant  was  entitled 
to  load  a  general  cargo,  and  the  berth  was  not  a 
proper  loading  berth  for  general  cargo.  Jennett 
V.  Meth,  3  L.  T.  817. 

Always  afloat— Vo  Water  except  at  Spring 
Tides.  1  — See  Carltvn  Stsamship  Co.  v.  Castle 
Mail  Packets  Co.,  supra,  col.  242. 

Afid  see  further  as  to  Place  of  Loading,  XI  v. 
Demubbage,  supra,  cols.  461,  seq. 

e.  Betum  Caxffo. 

Condition  precedent— Discharge  of  Outward 
Bound.]— The  discharge  of  an  outward-bound 
cargo  at  a  particular  place  is  not  in  general  a 
condition  precedent  to  the  providing  a  return 
cargo  ;  therefoi-e  a  freighter,  who  covenants  to 
load  a  return  cargo,  must,  if  he  objects  to  the 
ship's  delay  in  proceeding  to  take  it  on  board, 
make  the  objection  before  he  loads  the  cargo,  and 
within  a  reasonable  time,  and  must  not  by  any 
act  take  to  the  ship.  Olhsen  v.  Drummond,  2 
Chit.  705  ;   4  Dougl.  356. 

Seisure  of  Outward  Cargo.]— Where  a 

shipowner  covenanted  to  proceed  from  L.  to  N., 
and  there  make  a  right  and  true  delivery  of  the 
outward  cargo,  and  having  so  done  receive  on 
board  a  certain  cargo,  restraint  of  prmces,  &c., 
excepted  ;  and  the  freighters  covenanted,  in  con- 
sideration of  the  premises,  that  at  N.  they  would 
find  and  provide,  as  they  did  warrant  and  assure 
to  the  shipowner,  a  full  and  complete  return 
cargo,  and  that  1,1  M.  should  be  paid  on  delivery 


of  the  outward  cargo,  which  should  be  con- 
sidered as  earned  for  outward  freight: — Held, 
that,  in  an  action  against  the  freighters  for  not 
providing  a  return  cargo  at  N.,  they  could  not 
plead  in  excuse  of  performance  that  the  outward 
cargo  was  seized  by  the  government  at  N.,  and 
never  delivered  to  them  ;  for  the  delivery  of  the 
outward  cargo  was  not  a  condition  precedent  to 
the  providing  a  return  cargo  ;  but  the  delivery  of 
the  outward  cargo  was  a  condition  precedent  to 
the  payment  of  the  l,750i. ;  and  therefore  a 
breach  assigned  for  nonpayment  thereof  was 
under  these  circumstances  not  sustainable.  Storer 
V.  Gordon,  3  M.  &  S.  308  ;  15  R.  R.  499. 


Von-arrival  of  Vessel.]  — Where,  in  a 


charterparty  on  the  ship  "  St,  r.,"  for  a  voyage 
from  G.  to  bring  home  a  cargo  to  Europe,  it  was 
provided,  that  in  the  event  of  the  non-arrival  at 
the  same  port  of  another  ship,  called  the  "  G.** 
(which  haa  been  chartered  by  the  sam  e  parties, 
and  was  then  at  sea),  then  the  charter  on  the 
"  G."  should  be  void  to  all  intents  and  purposes 
whatsoever : — Held,  that  the  word  *'  non-arrival " 
could  not  be  construed  so  as  to  defeat  the  pur- 
poses  of  the  voyage  for  which  the  "  G."  had  been 
chartered  ;  and  her  non-arrival  for  these  purposes 
not  being  attributable  to  the  fault  of  the  char- 
terers, the  charter  on  the  "  St.  P."  became  void, 
and  the  charterers  were  not  b^und  to  provide  her 
with  a  homeward  cargo.  Soames  v.  LonergaUj 
4  D.  &  R.  74  ;  2  B.  &  C.  564  ;  2  L.  J.  (0,8.)  K.  B. 
106  ;  26  R.  R.  460. 


Delay.] — ^A  charterparty  provided  that 


the  ship  "  E.,"  being  tight,  staunch,  and  strong, 
and  every  way  fitted  for  the  voyage, should,  wiih 
all  convenient  speed  (on  being  ready)  having 
liberty  to  take  an  outward  cargo  for  owners* 
benefit,  direct  or  on  the  way,  proceed  to  A.  The 
ship  was  not  completed  w^hen  the  charterparty 
was  made.  As  soon  as  she  was  ready  for  her  trial 
trip  she  went  to  sea,  and  (in  order  to  avoid  the 
danger  of  crossing  the  bar  at  the  mouth  of  the 
Tyne  a  second  time)  went  on  to  L.  Whilst  her 
repairs  were  being  completed  in  L.,  she  took  on 
board  a  cargo  of  goods  for  C,  at  which  place  she 
stopped  to  unload  her  cargo  on  the  voyage  to  A., 
arriving  at  the  latter  place  a  few  days  later  than 
she  otherwise  would  have  done.  The  charterer's 
agent  at  A.  refused  to  provide  cargo  in  conse- 
quence of  the  delay  : — Held,  that  there  was  no 
condition  precedent,  the  non-fulfilment  of  which 
by  the  shipowner  would  exonerate  the  charterer 
from  providing  a  cargo,  but  that  there  was 
merely  a  stipulation,  for  the  breach  of  which  an 
action  for  damages  would  lie  against  the  ship* 
owner.  Mac  Andrew  v.  Chappie,  35  L.  J.,  C.  P. 
281  ;  L.  R.  1  C.  P.  643  ;  12  Jur.  (N.S.)  567  ;  14 
L.  T.  556  ;  14  W.  R.  891. 

Obligation  to  aeoept.] — A  charterparty  made 
between  the  charterers  through  the  agency  of 
G.  &  Co.  and  the  captain  of  the  "  Elvezia,"  provided 
that  the  ship  should  proceed  with  a  cargo  to  San 
Francisco,  •*  where  the  ship  shall  be  consigned  to 
charterers'  agents  inwards  and  outwards,  paying 
the  usual  commissions  .  .  .  and  deliver  the  same 
.  .  .  and  so  end  the  voyage";  and  that  '*on  her 
return  to  her  port  of  discharge  in  the  United 
Kingdom  "  she  should  be  reported  to  the  custom- 
house by  G.  &  Co. :— Held,  that  these  provisions 
did  not  impose  on  the  captain  an  obligation  to 
accept  a  homeward  cargo  for  the  United  King- 
dom from  the  agents  of  the  charterers  at  San 
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Fnmcisco,  but  merely  bound  him,  if  he  had  deter- 
mined upon  taking*  a  return  cargo  on  board 
there,  to  employ  them  to  procure  and  ship  it. 
Cnnt  V.  Pagliano,  40  L.  J.,  Ex.  18  ;  L.  R.  6  Ex. 
d  ;  23  L.  T.  420 ;  19  W.  B.  159. 

Under  a  charterparty  a  ship  was  to  proceed 
from  London  to  Bombay,  and  there  discharge  her 
cargo,  and  then  load  a  cargo,  with  which  she  was 
to  proceed  direct  to  London,  the  merchant  to 
have  the  privilege  of  sending  the  ship  to  Calcutta 
from  Bombay,  upon  paying  for  the  extra  time 
occupied.  If  the  ship  returned  from  Bombay 
direct  to  London,  the  merchant  was  to  have  the 
power  of  sending  her  to  one  port  on  the  Malabar 
coast,  to  receive  cargo,  paying  for  the  extra  time  : 
— Held,  that  the  shipowner,  after  discharging  at 
Bombay,  was  not  bound  to  take  on  l^ard  a 
cai^  there  for  Calcutta.  CookbumY.  Wri{fkt,  6 
Bing.  (N.C.)  223 ;  8  Scott,  489 ;  9  L.  J.,  C.  P. 
166. 

Votiee  ef  AnlTal.]— iSSm?  ante,  col.  504. 


f,  BeftuMj  or  Sefflaot  to  Load. 

XMime  of  Damages.] — In  an  action  against 
a  charterer  of  a  ship  for  not  loading  a  cargo,  the 
measure  of  damage  is  the  amount  of  freight 
which  woukl  have  been  earned  after  deducting 
the  expenses,  and  also  any  profit  which  the 
ship  may  have  earned  during  the  period  over 
which  the  charter  extended.  Smith  v.  M'Oulre, 
3  H.  &  N.  54 ;  27  L.  J.,  Ex.  465  ;  6  W.  R.  726^ 
8.  a,  nisi  prius,  1  F.  &  F.  199. 

In  an  action  on  a  charterparty  for  not  loading 
a  cargo,  the  loading  ports  being  Rangoon  or 
Bassein,  and  the  captain  having  been  to  Ran- 
goon, and  there  received  orders  to  go  to  Bas- 
sein (three  days'  sajl),  where  no  cargo  could  be 
obtained,  and  he  was  requested  to  go  back  to 
Rangoon  or  elsewhere,  in  hopes  of  obtaining  a 
cargo,  which  he  declined  to  do,  and  remained  in- 
active at  Rangoon  until  the  time  for  loading  had 
ela))8ecl.  tije  judge  having  told  the  jury  that  they 
were  not  bdtmd  to  give  the  plaintiff  the  full 
amount  of  ^ight,  3,000/.,  but  that  if  they 
deemed  the  master's  conduct  unreasonable  they 
might  diminish  the  damages  on  that  account,  and 
left  it  to  them  to  say  whether  the  plaintiff  should 
recover  the  full  amount,  or  any  other  amount 
they  might  deem  reasonable ;  and  they  having 
found  for  the  plaintiff  damages  5002.,  the  court 
held  that  there  had  been.no  misdirection,  but 
granted  a  new  trial  on  the  ground  that ,  the 
verdict  was  against,  the  evidence  and  the  amount 
of  damages  considerably  too  low,  making  it, 
however,  a  condition  that  the  plaintiff  shouUl 
relinquish  the  costs  of  the  first  triaL  Wilson  v. 
HleJu,  26  L.  J.,  Ex.  242. 


Duty  of  OapUin.] — By  a  charterparty  it 


stipulated  that  a  ship  should  proceed  to 
Limerick  with  her  then  present  cargo,  and  there 
take  a  cargo  of  oats  for  Lo«idon,  at  a  freight  of 
2m.  %d,  a  quarter;  six  days  being  allow^  for 
loading  at  Limerick.  Before  the  expiration  of 
tiie  six  days,  the  freighter's  agent  offered  the 
captain  a  cargo  at  2»,  6d,,  and  said  that  the 
freighter's  brother  would  pay  the  difference. 
The  captain  refused  to  take  anything  not 
according  to  the  terms  of  the  charterparty  : — 
Held,  that  as  the  contract  had  not  then  been 
broken  by  the  freighter,  the  captain  was  not 
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bound  to  accept  this  offer;  but  that,  if  the 
contract  had  been  broken  by  the  ftreighter  not 
putting  any  cargo  on  board  within  the  six  days, 
it  would  have  been  the  captain's  duty  to  have 
taken  a  cargo  at  the  most  he  could  get,  so  that 
the  damages  to  be  paid  by  the  freighter  should 
be  reduced  as  much  as  possible.  IlatHes  v. 
Edntondit,  1  Car.  &  K.  686. 

Cargo  to  be  Loadodin  Time  for  Convoy.]— The 
charterer  of  a  ship  for  a  voyage  to  Tobago  and 
bock  covenanted  to  load  and  despatch  her  in 
time  to  join  the  convoy  home  sailing  from  the 
West  Indies  on  August  1.  The  ship  arrived  at 
Tobago  on  July  14,  and  the  convoy  passed 
Tobago  on  July  22  .—Held,  that  the  charterer 
was  liable  for  not  supplying  a  cargo  by  tliat  day. 
T/u>Mpton  V.  IfifflU,  3  Camp.  428. 

Cargo  Diieharged  to  Examine  Ship— Belhsal  of 
Shipper  to  Beload.] — A  ship  was  chartered  on 
September  12  to  carry  wheat  from  Harwich  to 
St.  Malo;  ten  days  allowed  for  loading.  The 
usual  course  was  for  the  ships  to  take  in  part  of 
the  cargo  at  Mistley  and  the  rest  lower  down  the 
river.  The  ship  took  in  900  quarters  at  Mistley, 
but  got  ashore  as  she  was  going  down  the 
river  to  take  in  the  rest.  The  master  gave 
notice  to  the  charterers'  agent  that  the  cargo 
must  be  unloatled  to  examine  the  ship.  The 
agent  unloaded  it,  and  sent  it  on  in  other  ships. 
On  October  4  the  master  gave  notice  that  he  was 
ready  to  receive  the  cargo,  and  demanded  it : — 
Held,  that  the  owner  could  not  recover  against 
the  charterers  for  not  supplying  ciirgo.  Sfrng- 
7wU  V.  FriedrickJien,  12  C.  B.  (N.S.)  4:>2  ;  5  Jur. 
(N.B.)  77. 

Other    Cargo    taken   in  —  Damages  — 

Penalty.]— Ship  chartered  to  New  Zealand  to 
load  there  or  receive  500/.  She  sailed,  and  found 
no  cargo  or  charterers'  agent  there.  She  sailed 
to  Batavia,  and  brought  home  a  cargo,  earning 
more  than  she  would  have  upon  her  original 
voyage  : — Held,  that  fhe  owners  could  not  recover 
500/.  and  also  retain  the  profits  of  the  homeward 
voyage.  Staniforth  v.  Lyall,  7  Bing.  169  ;  4 
M.  &  P.  a29  ;  9  L.  J.  (o.s.)  C.  P.  23, 

Delay  in  Loading— Vot  SnAoient  Workmen.] 
— See  liicltardsonjt  and  Samuel  Sf  Co,.  In  z-^,  supra, 
col.  490. 

Action  for  not  Providing  Cargo — Plea  that  the 
Ship  waa  afterwardg  Loit.] — In  an  action  on  a 
chaxterparty  whereby  the  defendants  covenanted 
to  unload  and  receive  the  cargo  at  Charlestown, 
and  there  put  on  board  100  tons  of  goods,  the 
plaintiffs  assigned  as  a  breach  that  no  goods 
were  put  on  board.  The  defendants  pleaded 
that  the  vessel  never  arrived  in  London  on  the 
homeward  voyage,  and  was  lost ;  the  charter- 
party  provided  for  payment  of  freight  on  delivery 
in  London : — On  demurrer,  the  plea  held  to  be 
bad.    StejtJi/fnson  v.  Priee^  3  Dougl.  353. 


Fanlt  of  Shipowner— Damagee.] — A  ship's 


husband  covenanted  that  his  ship  should  at  A. 
take  in  brandy  and  convey  it  to  B.,  and  there 
take  in  fruit,  which  the  freighters  covenanted  to 
supply.  He  did  not  take  in  the  brandy,  and  the 
freighters  did  not  furnish  a  full  homeward  cargo, 
for  which  he  recovered  damages  against  them. 
They  were  prevented  from  supplying  the  fruit 
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by  reason  of  the  neglect  of  the  ship's  hasband  in  | 
not  shipping  the  brandy.  They  afterwards  sued 
his  representatives  for  breach  of  his  covenant : 
— Held,  that  they  could  not  recover  the  damages 
they  had  paid  him, -or  the  costs  of  defending  the 
previous  action.  Walton  v.  FMergiU,  7  Car.  & 
P.  392. 


Damage!— Different  Batei  of  Freight  for 


Dilbrent  Ooodi.] — In  an  action  for  not  supply 
ing  a  cargo,  where  by  the  charterparty  the 
freighter  is  to  pay  different  rates  of  freight  for 
different  articles  put  on  board,  and  is  at  liberty 
to  supply  which  articles  he  pleases,  the  measure 
of  damages  is  the  average  freight  calculated  for 
the  usual  quantity  of  goods  carried  in  such 
voyages.  Inamas  v.  Clarke^  2  Stark.  460 ;  20 
R.  R.  714. 


6.  ^TOWAGE. 

a.  Employment  of  StOTOdore. 

Who  Liable  to  Pay  fbr  Seryieet  o£] — The 

owner  of  a  ship  had  chartered  her  to  A.  for  the 
purpose  of  being  loaded  ;  the  charterparty  pro- 
vided that  the  stevedore  was  to  be  nominated  by 
the  charterer,  and  be  under  the  control  of  the 
captain,  and  was  to  be  paid  by  the  owner.  A. 
sub-chartered  the  ship  to  B.,  entering  into  a 
charterparty  with  a  similar  clause.  B.  employed 
the  plaintiff,  who  was  a  stevedore,  to  load  the 
ship,  and  introduced  him  to  the  defendant  as  a 
person  who  was  to  load  the  ship.  The  defendant 
frequently  came  on  board  while  the  ship  was 
being  loaded,  and  superintended  and  gave 
instructions  relative  to  the  stowage  of  the 
cargo.  In  an  action  by  the  plaintiff  against 
the  defendant  for  nonpayment  of  his  charges  : — 
Held,  that  there  was  evidence  of  a  contract 
between  the  plaintiff  and  defendant.  Etutman 
V.  Harry,  33  L.  T.  800 ;  3  Asp.  M.  C.  117— 
C.A. 

On  completion  of  the  loading  the  plaintiff  sent 
in  his  account  to  B.,  headed  "  To  captain  and 
owners,"  and  pressed  B.  for  payment.  B.  had 
sent  in  his  account  to  A.,  and  A.  had  sent  in  his 
account  to  the  defendant,  with  the  item  "  Steve- 
dore*s  account"  charged.  The  defendant  had 
paid  A.'s  account,  and  A.  had  paid  B.*s  account. 

B.  became  bankrupt,  and  did  not  pay  the  plain- 
tiff : — Held,  that  tne  defendant  was  liable  to  pay 
his  account.    lb. 

Liability  for  Acti  of.] — K.,  a  master  stevedore, 
having  contracted  to  unload  a  ship,  employed  D., 
one  of  the  ship's  crew,  at  the  owner's  request,  to 
assist  in  the  work.  K.  could  have  refused  to  so 
employ  D.  if  he  thought  him  incompetent :  and 
during  the  time  K.  employed  him  D.  could  not 
have  been  employed  by  the  master  of  the  ship 
on  the  ship's  work,  and,  though  D.  was  paid  by 
the  owner,  such  pay  was  deducted  from  what 
K.  received  for  the  unloading.  In  the  course  of 
such  employment  D.  so  negligently  worked  a 
winch  used  in  the  unloading  as  to  injure  one  of 
K.'s  men,  with  whom  D.  was  put  to  work  by  K.'s 
foreman  : — Held,  that  the  owner  wa«  not  respon- 
sible for  such  injury,  as  at  the  time  of  the 
accident  D.  was  not  working  for  him  but  for  E. 
Murray  v.   Currie,  40  L.  J..  C.  P.  26 ;  L.  R.  6 

C.  P.  24  ;  23  L.  T.  557  ;  19  W.  R.  104. 

A  stevedore  employed  to  ship  iron  rails  had  a 
foreman  whose  duty  it  was  (assisted  by  labourers) 


to.canry  the  rails  from  the  ^u»y  to  the  ship  after 
the  carman  had  brought  them  to  the  quay  and 
unloaded  them  there.  The  carman  not  unloading 
the  rails  to  the  foreman's  satisfaction,  the  latter 
got  into  the  cart  and  threw  out  some  of  them  so 
negligently  that  one  fell  upon  and  injured  a 
person  who  was  passing  by  : — Held  (per  Grove 
and  Denman,  JJ.,  Brett,  J.,  dissentiente),  that 
there  was  evidence  for  a  jury  that  the  foreman 
was  acting  within  the  scope  of  his  employment, 
so  as  to  render  the  stevedore  responsible  for  his 
acts.  Bums  v.  PauUon  or  PovUnn,  42  L.  J., 
C.  P.  302  ;  L.  R.  8  C.  P.  563  ;  29  L.  T.  329  ;  22 
W.  R.  20. 

When  a  stevedore  is  appointed  by  the  shipper, 
and  acts  in  the  stowage,  the  master  is  not 
responsible  for  damage  done  to  the  goods  in  the 
course  of  taking  on  b^rd  or  of  stowage.  Custom 
or  agreement  may  vary  the  above  rule,  but  a 
mere  stipulation  that  a  stevedore  shall  act  under 
the  orders  of  the  master,  does  not  throw  on  the 
latter  the  responsibility  for  acts  of  the  former 
not  shewn  to  be  done  under  orders  from  the 
master.    Blaikw  v.  Stemhridge,  and  cases,  infra. 

The  owner,  and  not  the  charterer,  is  primft 
facie  liable  to  the  consignees  for  damage  to  goods 
by  bad  stowage  ;  alitor,  if  the  shipper  stows  him- 
self.   Swaiiuton  v.  Garrick,  2  L.  J.,  Ex.  255. 

b.  Duty  of  Vaster  and  Owner. 

Duty  of  Kaeter  ae  to.] — If  a  cask  is  acciden- 
tally staved  in,  in  letting  it  down  into  the  hold 
of  a  ship,  the  master  must  answer  for  the  loss. 
Gofv.  ainJrard,  cited  1  Wils.  288. 

By  the  maritime  law  it  is  the  duty  of  the 
master,  on  behalf  of  the  owner,  to  receive  and 
properly  stow  on  board  goods  delivered  to  him 
alongside.  For  any  damage  to  the  goods,  arising 
from  his  negligence,  either  in  taking  them  on 
board  or  in  stowing  them,  he  is  responsible  to 
the  shipper  of  the  goods.  If  the  damage  happens 
from  his  misconduct,  he  is  responsible  to  the 
owner ;  if  from  the  misconduct  of  the  mate 
or  other  of  the  crew,  and  not  from  any  fault  of 
his  own,  he  is  not  responsible  to  the  owner. 
Blaikifi  V.  Stpmhridgf,  6  C.  B.  (N.8.)  911 ;  29 
L.  J.,  C.  P.  212  ;  6  Jur.  (N.S.)  826u;  2  L.  T.  570  ; 
8  W.  R.  239— Ex.  Ch. 

Duty  of  Ownen  ae  to.] — ^The  owners  of  a 
general  ship  are  liable  to  a  shipper  for  damage 
done  to  his  goods  from  other  goods  stowed  in  the 
hold  without  proof  of  any  wilful  or  negligent 
default  on  their  part.  Gillespy  v.  Thompmrnj 
6  EL  &  Bl.  477,  n.,  483  ;  2  Jur.  (N.8.)  712. 

It  is  the  duty  of  the  owner  of  a  vessel  to  stow 
the  cargo  with  as  much  skill  as  a  competent 
stevedore  can  do.  Anglo- African  Co.  v.  Lamzed, 
I  H.  &  R.  216 ;  35  L.  J.,  C.  P.  146  ;  L.  R.  1 
C.  P.  226  ;  12  Jur.  (N.8.)  294  ;  13  L.  T.  796  ;  14 
W.  R.  477. 

In  an  action  by  charterers  against  shipowners, 
for  not  loading  as  much  as  the  vessel  could 
reasonably  carry,  the  charterparty  containing 
the  words  **  charterers'  stevedore  to  be  employed 
by  ship,"  it  is  no  answer  that  the  charterers 
had  not  appointed  a  stevedore,  and  that  the 
cargo  was  stowed  to  the  best  of  the  master's  skill 
and  ability.    Ih. 

The  owner,  and  not  the  charterer,  of  a  ship  is 
primft  facie  liable  to  the  consignees  for  damage 
done  to  goods  on  the  voyage,  by  reason  of 
improper  stowage.  Swalnston  v.  Oarrieh,  2 
Ij.  J.,  Ex.  255. 
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The  master  is  primft  facie  liable  for  the  safe 
stowage  of  the  cargo,  but  he  is  exonerated  by  the 
speciskl  appointment  of  his  own  stower  by  the 
freighter  ;  and  if  the  freighter,  by  a  verbal  agree- 
ment with  the  owner,  undertakes  to  appoint  his 
own,  and  he  acts  as  such,  the  mere  silence  of  a 
chaiterparty,  subsequently  entered  into,  does  not 
subject  the  master  to  his  original  liability.    lb. 


%aeition  for  Jnrj.] — In  an  action  by  a 


shipper  against  a  shipowner,  for  nondelivery  of 
goods,  not  arising  from  any  of  the  excepted 
causes,  and  also  for  bad  stowage  ;  the  evidence 
was  that  the  good?  had  been  in  the  course  of  the 
voyage,  and  in  bsa  weather,  stowed  in  the  tank 
upon  coals,  and  that  they  arrived  damaged  by 
sea  water  and  coal  dust.  The  judge  told  the 
jury  that  they  must  find  for  the  shipowner,  if 
they  thought  that,  under  the  circumstances,  what 
had  been  done  was  the  best  that  could  be  done. 
And  the  court  could  not  agree  to  set  aside  this 
direction.    Zipsey  v.  HUl,  1  F.  &  F.  570, 


El  to  I^jnzlof.]  —Under  a  charter- 
party  the  shippers  put  a  cargo,  consisting  of 
casks  of  oil,  wool  and  rags,  on  board  the 
chartered  vessel,  and  personally  superintended 
the  stowage  of  the  cargo  in  the  hold  of  the  vessel. 
In  the  margin  of  the  bill  of  lading  of  the  casks 
of  oil  there  was  this  memorandum :  ^*  Weight, 
measurement  and  contents  unknown,  and  not 
acoountabifi  f  orJeakage."  The  bill  of  lading  was 
indorsed  in  blank  by  the  shippers,  and  assigned 
to  B.  &  Co.  In  the  course  of  the  voyage  the  oil 
casks  became  heated  by  the  action  and  contiguity 
of  the  wool  and  rags,  and  a  very  large  portion  of 
the  oil  was  lost : — Held,  first,  that  ignorance  of 
the  shipowners  as  to  the  latent  effect  of  heat,  in 
storing  the  casks  of  oil  with  wool  and  rags,  did 
not,  under  the  circumstances  of  the  shippers 
superintending  the  stowage,  amount  to  such 
negligence  as  to  make  them  liable  to  the  holders 
of  the  bill  of  lading  for  the  loss  occasioned  by 
the  leakage  of  the  oil.  Ohrloff  v.  Britcall^  4 
Moore,  P.  C.  (K.s.)  70  ;  35  L,  J.,  P.  C.  63  ;  L.  K.  1 
P.  C.  231  ;  12  Jur.  (N.s.)  676  :  14  L.  T.  873  ;  15 
W.  R.  202.  8,  C,  nom.  The  Selene,  Br.  k  Lush. 
429. 

Held,  secondly,  that  the  limitation  by  the 
memorandum  in  the  bill  of  lading,  that  the  ship- 
owners were  not  to  be  accountable  for  leakage, 
was  not  restricted  as  to  the  quantity  of  leakage, 
.and  protected  the  shipowners,  in  the  absence  of 
proof  that  the  leakage  was  occasioned  by  their 
negligence.    lb. 

A  bill  of  lading  excepted  liability  in  respect  of 
-'^all  accidents,  loss  and  damage  of  whatsoever 
nature  ....  occasioned  by  any  act,  neglect 
or  default  whatsoever  of  the  pilot,  master  or 
mariners,  in  navigating  the  ship  ....  it  being 
agreed  that  the  captain,  ofiScers  and  crew  of  the 
vessel  in  the  transmission  of  the  goods  ....  be 
considered  the  servants  of  the  shipper,  owner  or 
•consignee"  of  the  goods  : — Held,  that  the  owners 
were  liable  for  negligent  stowage.  Hayn  v. 
Cullifttrd,  48  L.  J.,  0.  P.  372  ;  4  C.  P.  D.  182  ;  40 
L.  T.  536  ;  27  W.  R.  541  ;  4  Asp.  M.  C.  1 28— C.  A. 

On  an  allegation  that  damage  to  cargo 
originated  from  defective  stowage,  and  heat  and 
fermentation  arising  *rom  the  cargo  being  stowed 
in  too  close  conjunction  with  other  cargo,  the 
parties  must  establish  affirmatively  that  the  cargo 
on  its  arrival  at  its  port  of  destination  was  in  a 
•damaged  condition :  and  the  onus  then  falls  on 
•the  ship  to  prove  that  the  original  stowage  was 


good,  and  that  the  perils  of  the  sea  subsequently 
occurring  created  the  damage.  The  Alexandra, 
14  L.  T.  742  ;  14  W.  R.  466. 

Damage  to  cargo  caused  by  the  oozing  of  wine 
from  casks  through  straining  in  bad  weather  is 
damage  occasioned  by  perils  of  the  sea,  and  the 
shipowners  are,  under  the  usual  exceptions, 
exempt  from  liability  therefor,  where  the  cargo 
is  properly  stowed,  or  is  stowed  in  such  a  manner 
that  the  master  is  not  responsible  for  bad  stowage. 
The  Cath^Hne  Chalfnen,  32  L,  T.  847 ;  2  Asp. 
M.  C.  698. 

Where  a  charterparty  stipulates  that  a  vessel 
is  "  to  be  stowed  by  charterers*  stevedore,  at  risk 
and  expense  of  vessel/*  and  a  cargo  is  supplied 
by  the  charterers  and  is  stowed  by  their  steve- 
dore, the  shipowner  is  not  responsible  for  damage 
occasioned  by  bad  stowage.    lb. 

Damage  to  cargo  occasioned  by  salt  water  does 
not  come  within  the  excepted  perils  when  by 
reason  of  the  place  in  which  it  is  stowed  it  is 
exceptionally  liable  to  such  damage  in  severe 
weather.  2%^  Oquendo,  38  L.  T.  161  ;  3  Asp. 
M.  C.  658. 

Whero  Ship  Chartered.]— A  ship  was  chartered 
for  a  voyage  from  Oporto  to  the  United  Kingdom 
to  load  from  the  factors  of  the  afbreighter  a  full 
cargo  of  vrine  or  other  merchandise  at  18«.  per 
ton ;  the  captain  to  sign  bills  of  lading  at  any 
rate  of  freight  without  prejudice  to  the  charter  ; 
the  ship  to  be  addressed  to  charterer's  agents  at 
Oporto  on  usual  terms.  The  ship  was  accord- 
ingly consigned  to  the  charterer's  agents  at 
Oporto,  and  was  put  up  by  them  as  a  general 
ship,  without  any  intimation  that  she  was  under 
charter ;  a  party  shipped  some  casks  of  wine, 
and  received  bills  of  lading  in  the  usual  form 
signed  by  the  master.  The  wine  was  stowed  by 
a  stevedore  appointed  by  the  charterer's  agents 
and  paid  by  them,  the  money  being  ultimately 
repaid  them  by  the  master.  The  wine  having 
leaked  from  improper  stowage  : — Held,  that  as 
the  charter  did  not  amount  to  a  demise  of  the 
ship,  and  the  owners  remained  in  possession  by 
their  servants,  the  master  and  crew,  the  shipper 
was  entitled  to  look  to  the  owners  as  responsiole 
for  the  safe  carriage  of  the  wine  :  inasmuch  as 
he  had  delivered  it  to  be  carried  in  the  ship  in 
ignorance  that  she  was  chartered,  and  had  dealt 
with  the  master,  who  was  still  the  owner's 
master,  as  clothed  with  the  ordinary  authority 
of  a  master  to  receive  goods  and  give  bills  of 
lading  by  which  his  owners  would  be  bound. 
Sandeman  v.  Scmrr,  8  B.  &  S.  60  ;  36  L.  J.,  Q.  B. 
68  ;  L.  R.  2  Q.  B.  86  ;  15  L.  T.  608  ;  15  W.  R.  277. 

Held,  also,  that  the  employment  of  the  steve- 
dore made  no  difference,  at  all  events  as  regarded 
the  shipper,  as  he  was  no  party  to  the  employ- 
ment, and  had  a  right  to  look  to  the  owners  for 
the  safe  stowage  of  the  goods,  as  part  of  the 
carriers'  duty,  in  the  absence  of  any  special 
agreement.    lb. 

A  shipowner  who  charters  his  vessel  to  another, 
but  not  so  as  to  give  up  possession,  is  liable  for  a 
breach  of  the  contract  contained  in  a  bill  of 
lading  signed  by  the  Master,  such  as  injury  to 
the  goods  by  improper  stowage,  if  it  is  not  proved 
that  at  the  time  of  shipment  the  shipper  had 
notice  of  the  charter.  The  St.  Cloud,  Br.  & 
Lush.  4  ;  8  L.  T.  54. 

So,  under  similar  circumstances,  the  owner  not 
being  domiciled  in  England  or  Wales,  the  ship  is 
liable  under  24  &  25  Vict.  c.  10,  ss.  6, 35.    Ih. 

If  a  person  ships  goods  on  boanl  a  vessel, 
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knowing  that  she  is  chartered,  the  consignee  of 
the  goods  can  maintain  no  action  against  the 
owner  of  the  ship  if  the  goods  are  injured  by  bad 
stowage.     Major  v.  White^  7  Car.  &  P.  41. 

If  the  shipper  of  goods  was  warned  as  to  the 
way  in  which  the  goods  were  to  be  stowed,  the 
consignee  cannot  maintain  any  action  for  damage 
occasioned  by  snch  stowage,  even  if  the  stowage 
was  bad.    lb. 

By  a  chai*terparty  an  owner  agreed  to  let,  and 
a  charterer  to  hire,  a  ship  for  a  certain  period, 
the  ship  being  in  good  and  working  order,  and 
her  master,  officers  and  crew  being  duly  shipped, 
to  be  placed  at  the  disposal  of  the  charterer  in 
the  port  of  London  on  a  given  day,  and  the  hire 
to  commence  from  and  after  the  time  that  she 
should  have  been  placed  at  the  disposal  of  the 
charterer,  with  a  clean  and  clear  hold,  and  ready 
to  load.  The  owner  was  to  appoint,  victual  and 
pay  the  master,  officers  and  crew,  and  to  provide 
and  pay  for  the  necessary  equipment  for  the 
working  of  the  ship,  and  to  pay  all  other  charges 
whatsoever,  save  and  except  for  coals,  pilotages, 
port  charges  and  labour,  which  were  to  be 
paid  by  the  charterer ;  the  cargoes  were  to  be 
taken  on  board,  and  discharged  by  the  charterer, 
the  crew  of  the  vessel  rendering  customary  assist- 
ance, so  far  as  they  might  be  undei'  the  orders  of 
the  master  ;  and  the  charterer  was  to  have  liberty 
to  employ  stevedores  and  labourers,  to  assist  in 
the  loading,  stowage  and  discharge  thereof  ;  but 
such  stevedores  and  labourers  beinff  under  the 
control  and  direction  of  the  master,  the  charterer 
was  not  in  any  case  to  be  responsible  to  the 
owners  for  damage  or  improper  stowage ;  and 
**  the  master  and  owner  of  the  ship  should  devote 
the  same  attention  to  the  oargo,  should  use  the 
same  endeavours  to  promote  despatch,  and  should 
in  every  respect  be  and  remain  resix)nsible  to  all 
whom  it  might  concern,  as  if  the  ship  was  load- 
ing and  discbai*ging  her  cargoes  and  performing 
her  voyages  for  account  of  the  owner,  and 
independently  of  that  charterparty  "  :  —  Held, 
that  there  was  nothing  in  this  charterparty  to 
exonerate  the  owner  from  responsibility  for 
negligent  and  improper  stowage  by  the  steve- 
dores employed  by  the  charterer,  under  the  above 
stipulation.  Saeh  v.  Ford,  13  C.  B.  (N.S.)  90  ; 
32  L.  J.,  C.  P.  12  ;  9  Jur.  (N.S.)  760. 

Szpeniei  of  Preparing  Cargo.] — ^Where  a  ship 
was  chartered  to  proceed  to  a  port  and  there 
load  from  the  freighter's  factors  "a  full  and 
complete  cargo  of  wool,  tallow,  bark  and  other 
legal  merchandise,"  at  a  specified  rate  of  freight 
for  each  kind  : — Held,  that  parol  evidence  was 
not  admissible  to  shew  that  by  the  custom  of  the 
place  of  loading  the  cost  of  pressing  wool  was 
to  be  borne  by  the  shipowner.  Coohbvrn  v. 
Alexander,  6  C.  B.  791 ;  18  L.  J.,  C.  P.  74. 

0.  Damages. 

Amount  Beooverable.] — In  the  ca  of  injury 
to  goods  by  improper  stowage,  loss  upon  a  con- 
tract of  resale  entered  into  before  delivery,  and 
of  which  the  shipowners  had  no  notice  at  the 
time  of  making  the  original  contract,  is  not  to  be 
allowed.    I7i£  St.  Cloud,  Br.  &  Lush.  4 ;  8  L.  T.  64. 

7.  Demand  by  Shipper  of  Redelivery. 

After  Aecident.] — An  owner  of  goods  shipped 
to  proceed  to  a  foreign  port  has  a  right  to  have 
them  redelivered  to  him  when  the  vessel,  having 


commenced  her  voyage,  meets  with  a  disaster 
whereby  the  goods  are  damaged  so  much  that 
they  cannot  be  profitably  carried  to  their  destina- 
tion. BUueo  V.  FUteber,  14  C.'B.  (N.8.)  147  :  32 
L.  J.,  C.  P.  284  ;  9  Jur.  (K.8.)  1105  ;  9  L.  T.  169  ; 
11  W.  R.  997. 

Without  PaymAnt  of  Freight.]— But  after 
goods  have  been  taken  on  board  a  generalship  to 
be  conveyed  on  freight,  and  bills  of  lading  have 
been  signed  by  the  captain,  the  owner  of  the 
goods  cannot,  before  the  sailing  of  the  ship,  insist 
on  the  goods  being  redeliver^  to  him  without 
paying  the  freight  that  might  be  earned,  and 
indemnifying  the  master  against  the  consequences 
of  the  bi^  of  lading  sign^  bv  him.  Tindall  v. 
Taylor,  4  El.  &  Bl.  219  ;  3  C.  L  R.  199 ;  24  L.  J., 
Q.B.  12;  1  Jur.  (N.8.)  112. 

A  ship  was  chartered  for  a  voyage  from  London 
to  Sydney,  the  charterer  to  have  the  entire  use 
of  the  ship,  and  to  pay  the  owner  1,6002.  in 
London  in  two  months.  The  ship  cleared  at  the 
custom-house.  The  charterer  bought  goods,  to 
be  paid  for  before  the  ship  left  London  ;  and  the 
vendor  delivered  the  goods  on  board,  and  took 
the  mate's  receipt  for  them.  Before  the  ship  was 
ready  to  sail,  the  charterer  was  unable  to  pay  for 
the  goods  (though  not  bankrupt  nor  taking  the 
benefit  of  the  Insolvent  Debtors  Act),  and  the 
vendor  thereupon  gave  notice  to  the  captain  to 
redeliver  them,  and,  on  his  refusal,  made  an 
arrangement  with  the  charterer,  and  again 
applied  to  the  captain  in  the  charterer's  name 
for  the  redelivery,  offering  to  pay  all  reasonable 
charges.  The  captain  having  refused  to reddi ver  : 
— Held,  that  the  shipowner  had  no  lien  upon  the 
goods,  but  that  the  charterer  had  a  right,  as  between 
himself  and  the  shipowner,  to  take  the  goods  out 
of  the  ship,  at  all  events,  until  the  stipulated  sum 
had  become  due,  and  that  the  captain  was  there- 
fore liable  in  trover.  Thompton  v.  Sntall,  1  C.  B. 
328  ;  14  L.  J.,  C.  P.  157. 


8.  Duty  of  Master  to  Prbsbrvb;,  Jraxshiv, 

<^B  Sell  Cargo. 

a.  To  PreaervB  and  Beahip. 

Tiiere  is  a  duty  on  the  master,  as  representing 
the  shipowner,  to  take  reasonable  care  of  the 
goods  intrusted  to  him,  not  merely  in  doing  what 
is  necessary  to  preserve  them  on  board  the  ship 
during  the  ordinary  incidents  of  the  voyage,  but 
also  in  taking  active  measures,  when  reasonably 
practicable  under  all  the  cireumstances,  to  check 
and  arrest  the  loss  or  deterioration  resalting- 
from  accidents,  for  the  necessary  and  immediate 
consequences  of  which  the  shipowner  is  not 
liable  by  reason  of  exceptions  inthebillof  ladinj^ 
And  for  neglect  of  this  duty  by  the  master  the 
shipowner  is  responsible  to  the  shipper.  Ntftara 
V.  Hi-ndarton,  41  L.  J.,  Q.  B.  158 ;  L.  R.  7  Q.  B. 
225  ;  26  L.  T.  442  ;  20  W.  R.  442  ;  1  Asp.  M.  C. 
278— Ex.  Ch. 

In  an  action  by  a  shipper  against  a  shipowner 
it  appeared  that  beans  were  shipped  under  a  bill 
of  lading,  containing  the  usual  exception  of  perila 
of  the  sea  (including  collision).  The  vessel  sus- 
tained damage  by  a  collision,  and  put  into  a  port 
for  repairs.  The  beans  having  become  wettal 
by  salt  water,  the  shippers,  through  their  agent, 
offered  to  receive  the  cargo  and  pay  pro  ratA 
freight.  The  master  refused  to  deliver  the  cargo 
except  upon  receipt  of  the  whole  freight,  and 
proceeded  with  his  vessel  to  the  ix)rt  of  discharge* 
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.Upon  its  arrival  it  was  found  that  the  damage 
to  the  beans  by  the  collision  had  been  materiallj 
enhanced  by  their  detention  on  boanl  after  they 
iiad  been  saturated  with  salt  water.  The  in- 
cieaseil  damage  would  have  been  avoided  if  the 
beans  had  been  unshipped,  dried  and  reshipped 
at  the  port  of  refuge,  the  cost  of  which  might 
have  been  charged  to  the  cargo  as  partic^r 
average  : — Held,  that,  assuming  that  the  pre- 
cautions above  mentioned  would  not  have 
unreasonably  delayed  the  voyage,  the  shipowner 
was  liable  for  the  additional  damage,    ih. 

Expense  of  Preserviag  Perishable  Cargo — 
liability  of  Cargo  Owner.! — Cargo  owner  held 
liable  for  the  expense  of  unloading  cargo  for  its 
preservation,  he  being  present  and  giving  no 
instructions.  Garrlock  v.  Walker^  1  Ct.  of  Sess. 
Cas.  (4th  ser.)  100. 

Damage  bj  Kxeepted  Perils— Duty  of  Master 
to  Minimise.] — It  is  the  duty  of  the  master  to 
take  reasonable  precautions  that  cargo  damaged 
by  excepted  perils  is  not  greater  than  necessary. 
Adatn  v.  Morris,  18  Gt.  of  Kiess.  Cas.  (4th  ser.) 
153. 

And  see  infra,  coL  5B8, 9.  Deliveby  akd  Dis- 
charge, e.  Warehousing. 

b.  To  Tranship. 

Duty  of  Master.! — When  a  question  is  raised 
as  to  the  duty  of  the  master  in  a  port  of  distress 
to  have  traushipi)ed  tne  cargo,  it  must  be  con- 
sidered that  his  first  duty  is  to  carry  his  cargo  to 
its  port  of  destination  in  the  same  bottom.  The 
Hamburg,  2  Moore,  P.  C.  (N.8.)  289  ;  Br.  A:  Lush. 
253  ;  33  L.  J.,  Adm.  116  ;  10  Jur.  (N.8.)  600  ;  10 
L.  T.  206  :  12  W.  B.  628. 

Where  a  master  has  a  reasonable  opportunity, 
acooniing  to  the  circumstances  of  the  case,  of 
communicating  from  the  port  of  distress  with 
.the  owners  of  the  cargo  and  i-eceiving  directions 
from  them,  it  is  his  tii-st  duty  to  endeavour  to 
obtain  such  directions.    lb. 

The  master  only  becomes  agent  for  the  owners 
of  the  cargo  ex  necessitate  rei.    lb. 

Where  a  ship  is  by  (perils  of  the  sea  so  much 
•damaged  as  to  be  incajiable  of  repair  so  as  to 
prosecute  the  adventure,  except  at  an  ex|)en8c 
exceeding  her  value,  together  with  the  freight, 
when  repaired,  the  roaster  is  justified  in  aban- 
doning the  voyage,  and  is  not  bound  as  agent  of 
his  owner  to  send  the  goods  ou  in  another 
bottom.  De  Cuudra  v.  Stoann,  16  C.  B.  (N.S.) 
772. 

Aseertained  by  what  Law.] — The  duty  of 

a  master  to  carry  on,  tranship  or  deliver  the 
cargo  at  an  intermediate  port  of  refuge,  implied 
in  a  bill  of  lading  given  by  the  master  of  a 
foreign  vessel,  will  be  ascertained  by  reference  to 
the  law  of  the  flag  which  the  vessel  carries,  not 
by  reference  to  the  lex  loci  contractus  or  the  lex 
fori,  or  the  law  of  the  place  where  the  alleged 
breach  of  contract;  by  the  master  is  committed. 
The  Jiahia,  Br.  &  Lush.  292  ;  11  Jur.  (N.8.)  90  ; 
12  L.  T.  145. 

If  a  vessel,  daring  her  voyage,  is  injured,  and 
is  comiMilletl  to  put  into  a  port  of  refuge,  then, 
by  English  law,  the  master  is  not  bound  to  tran- 
ship. He  is  allowed  a  reasonable  time,  either  to 
repair  and  carry  on  or  to  tranship.  If  he  declines 
to  do  either,  he  may  be  called  upon  to  deliver, 
without  payment  of  any  freight ;  but  before  a 


reasonable  time  has  elapsed  he  cannot  be  required 
to  deliver,  except  on  payment  of  fall  freight,  or 
waiver  thereof.  I  n  estimating  what  is  reasonable 
time,  the  court  will  take  all  circumstances  into 
consideration,  including  any  delay  caused  by  the 
vis  major  of  competent  authorities,  administra- 
tive or  judicial.    lb, 

A  bill  of  lading  in  English  was  given  by  the 
master  of  a  French  vessel  lying  in  New  York,  by 
which  the  goods  were  made  deliverable  in  a 
French  port.  The  vessel  during  her  voyage  suf- 
fered injury,  and  put  into  a  port  in  England. 
The  assignees  of  the  bill  of  lading  and  owners  of 
the  cargo  being  British  subjects,  instituted  an 
action  in  the  court  of  admiralty  for  a  breach  of 
duty  by  the  master  in  respect  of  his  obligation 
to  carry  on,  tranship  or  deliver.  The  court 
ascertained  the  duty  of  the  master  by  reference 
to  the  law  of  France.    lb. 

Vessel  liable  to  Capture. ]-r-6y  German  law, 
if  a  vessel  is  liable  to  risk  of  capture,  either  party 
may  withdraw  from  the  contract  of  affreight- 
ment,  but  the  master  is  not  obliged  to  part  with 
the  cargo  or  to  tranship  it,  unless  distance  freight, 
as  well  as  all  other  claims  of  the  shipowner 
and  the  contributions  due  from  the  cargo  for 
general  average,  have  been  jiaid  or  secured  : — 
Held,  that  a  demand  upon  the  master  to  tranship 
at  his  own  risk  and  expense  was  not  such  a  com- 
pliance with  the  German  law  as  obliged  him  to 
tranship.  TJie  Express,  41  L.  J.,  Adm.  79  ;  L.  R. 
3  A.  &  £.  597  ;  26  L.  T.  956  ;  1  Asp.  M.  C.  355. 

Bepairing  instead  el] — ^If  in  the  course  of  a 
voyage  a  ship  carrying  cargo  is  damaged  by 
perils  of  the  sea,  the  shipowner  intending  to 
carry  the  cargo  to  its  destination  is  entitled  to  a 
reasonable  time  for  repairing  his  ship  or  for 
transhipping,  and  for  this  purpose  to  retain  the 
cargo.  Galam,  Cargo  ex,  Br.  &  Lush.  167  ;  2 
Moore,  P.  C.  (N.8.)  216  ;  3  N.  R.  254  ;  33  L.  J., 
Adm.  97  ;  10  Jur.  (N.8.)  477 ;  9  L.  T.  550  ;  12 
W.  R.  495. 

VegUgent  Beshipping  of  Cargo  by  Third 
Parties-— Consent  of  Captain.] — Gunpowder  wss 
shipped  for  Valparaiso  on  board  a  vessel  char- 
tered on  a  vojage  to  that  port,  with  liberty  to 
touch  and  stay  at  the  Falkland  Islands.  On  the 
an'ival  of  the  vessel  at  Port  Stanley,  where  the 
captain  had  goods  to  onload  for  the  defendants, 
it  was  found  that  by  the  regulations  of  the  port 
it  would  be  necessary  to  land  and  store  the 
powder  before  the  vessel  could  enter  the  harbour. 
To  avoid  the  inconvenience  and  expense  of  this, 
the  captain  accepted  the  offer  of  the  agent  of  the 
defendants  of  the  use  of  a  vessel  belonging  to 
them,  called  the  "Fairy,"  in  which  to  place  the 
powder  during  his  stay  at  Port  Stanley.  The 
defendants'  agent  afterwards  requiring  the 
**  Faiiy  "  for  another  purpose,  without  the  con- 
sent of  the  captain  transhipped  the  powder  to 
a  half -decked  vessel  called  the  **  Lily,"  which 
was  an  unsafe  and  improper  vessel  for  the  pur- 
pose. Whilst  the  **  Lily  *'  was  anchored  outside 
the  harbour  a  storm  aix)se,  and  she  was  sunk,  and 
the  ^)Owder  lost: — Held,  that  the  defendants 
were  resiwnsible  for  the  value,  for  that  they 
were  either  trespassers  in  removing  the  powder 
without  the  captain's  consent,  or  bailees  who  had 
been  guilty  of  want  of  reasonable  cai-e.  Ronne- 
berg  v.  Falkland  Mands  Co.,  17  C.  B.  (N.8.)  1  ; 
34  L.  J.,  C.  P.  34  ;  10  Jur.  (N.S.)  940  ;  10  L.  T. 
530;  12W.  R.  914. 
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Ckwts  of  Unsueeefffnl  Befenee.] — On  the 

arrival  of  the  ship  at  Valparaiso,  the  consignees 
of  the  powder  demanded  it  from  the  captain, 
and,  not  obtaining  it,  took  proceedings  against 
the  ship,  which  the  captain  unsuccessfully 
resisted,  being  ultimately  compelled  to  pay  the 
consignees  the  value  of  the  powder  and  the 
costs  : — Held,  that  the  owners  of  the  ship  could 
not  claim  these  costs  from  the  defendants,  they 
not  being  a  necessary  consequence  of  their 
wrongful  act.    Ih, 

c.  To  Sell — Power  of  Master. 

At  Intermediate  Port  without  Owner'f  Ck>n- 

sent.] — A  master  of  a  vessel  cannot  at  an  inter- 
mediate port  sell  goods  which  are  damaged,  and 
cannot  be  carried  to  the  port  of  discharge,  with- 
out communicating  with  their  owner.  Acatos 
V.  Bums,  47  L.  J.,  Ex.  566 ;  3  Ex.  D.  282 ;  26 
W.  R.  624— C.  A. 

Possibility  of  Commimieation  with  Owner.] 
— The  possibility  of  communicating  with  the 
owner  depends  on  the  circumstances  of  each 
case,  involving  the  consideration  of  the  facts 
which  create  the  urgency  for  an  early  sale,  the 
distance  of  the  port  from  the  owner,  the  means 
of  communication  which  may  exist,  and  the 
general  position  of  the  master  in  the  particular 
emergency.  AvMraUuian  Steam  Navigation 
.  Co.  V.  M&rMf  infra,  coL  524. 

Such  a  communication  need  only  be  made 
when  an  answer  can  be  obtained,  or  there  is  a 
reasonable  expectation  that  it  can  be  obtained, 
before  the  sale.    lb. 

When,  however,  there  is  ground  for  such  an 
expectation,  every  endeavour,  so  far  as  the  posi- 
tion in  which  he  is  placed  will  allow,  should  be 
made  by  the  master  to  obtain  the  owner's  in- 
structions,   lb. 

The  master  is  bound  to  employ  the  telegraph 
as  a  means  of  communication,  where  it  can  use- 
fully be  done;  but  the  state  of  the  particular 
telegraph,  the  way  in  which  it  is  managed,  and 
the  possibility  of  transmitting  explanatory 
messages,  are  proper  subjects  to  be  considered 
in  determining  the  question  of  the  practicability 
of  communication.    Ib» 

KeoeMity  for  Sale  mnst  be  Shewn.] — On 
the  19th  of  April  an  Austrian  ship,  with  a 
valuable  cargo  on  board,  ran  upon  a  rock  on  the 
eastern  side  of  Algoa  Bay,  distant  fifty  miles  by 
sea  and  about  eighty  by  land  from  Port  Eliza- 
beth. The  Austrian  consul  at  Port  Elizabeth 
came  to  the  spot,  and,  there  being  no  hope  of 
getting  the  vessel  off,  he  advised  the  master  to 
sell  her  with  the  cargo.  The  master  accordingly 
advertised  the  ship  and  cargo  for  sale,  and  they 
were  sold  in  one  lot  by  auction  on  the  30th 
of  April  for  9,600Z.,  after  a  brisk  competition. 
The  purchaser  got  some  part  of  the  cargo  out  of 
the  wreck,  but  on  the  19th  of  June  the  ship  went 
to  pieces  with  the  rest  of  the  cargo  on  board. 
The  owners  of  the  cargo  having  abandoned  it  to 
the  underwriters  as  a  total  loss,  the  underwriters 
filed  their  bill  to  have  the  goods  which  had  been 
brought  to  land  delivered  to  them  as  not  having 
been  effectually  sold.  The  master  had  not  gone 
to  Port  Elizabeth,  nor  endeavoured  to  procure 
funds  to  enable  him  to  save  the  cargo  ;  nor  had 
he  made  any  effort  to  induce  any  persons  to 
undertake  the  salvage  of  the  cargo.  Several 
witnesses  at  Port  Elizabeth  deposed  that  in  their 


opinion  no  p^»on  could  have  been  induced  to 
undertake  the  salvage ;  others  gave  their  opinion 
that  offers  to  save  the  cargo  could  have  been 
obtained  if  a  large  percentage  of  the  net  pro- 
ceeds had  been  offered.  There  was  a  good  deal 
of  evidence  to  shew  that,  in  the  opinion  of 
persons  on  the  spot,  the  courKC  which  had  been 
adopted  of  selling  the  wreck  and  cargo  was  the 
most  advisable  one  in  the  interest  of  all  parties 
concerned : — Held,  that  no  such  necessity  was 
proved  to  have  existed  as  would  make  the 
master  the  agent  of  the  owners  of  the  cargo  to 
effect  a  sale  ;  that  the  sale  was  void ;  and  that 
the  plaintiffs  were  entitled  to  the  cargo  saved, 
subject  to  a  proper  allowance  for  salvage  and 
other  expenses.  Atlantic  MuttuU  Marine  Intu- 
ranee  Co.  v.  Uuth,  16  Ch.  D.  474  ;  44  L.  T.  67  ; 
29  W.  R.  387— C.  A. 

The  authority  of  the  master  to  sell  the  goods 
of  an  absent  owner  is  derived  from  the  necessity 
of  the  situation  in  which  he  is  placed ;  and, 
consequently,  to  justify  his  selling,  he  must 
establish  a  necessity  for  the  sale ;  and  an 
inability  to  communicate  with  the  owner. 
Avstrahuian  Ste-am  Navigation  Co.  v.  Morte, 
8  Moore,  P.  C.  (N.S.)  482  ;  L.  R.  4  P.  C.  222 ;  27 
L,  T.  357  :  20  W.  R.  728. 

Under  these  conditions,  and  by  force  of  them, 
the  master  becomes  the  agent  of  the  owner,  not 
only  with  the  power,  but  under  the  obligation 
(wichin  certain  limits)  of  acting  for  him ;  but 
he  is  not,  in  any  case,  entitled  to  substitute  his 
own  judgment  for  the  will  of  the  owner,  in 
selling  the  goods,  where  it  is  possible  to  com- 
municate with  the  owner.    lb. 

In  cases  of  necessity  affecting  the  interest  of 
the  shipper,  and  where  the  sale  of  the  cargo  is 
directly  or  indirectly  for  his  benefit,  the  master 
of  the  vessel  becomes  his  agent  for  the  purpose 
of  selling  the  cargo.  Duncan  v.  Benson,  3  Ex. 
644  ;  18  L.  J.,  Ex.  169  ;  12  Jur.  218— Ex.  Ch. 

Snificiencj  of  Sridenee  of  Authority.] — B. 
(^artei'ed  a  ship  warranted  tight  and  seaworthy, 
and  took  on  board  the  goods  of  several  persons. 
The  ship  proved  unseaworthy,  the  goods  w^ere 
damaged,  and  the  master  sold  them  at  a  foreign 
port.  The  owners  brought  an  action  against  the 
charterer  for  the  loss  of  the  cargo  ;  a  correspon- 
dence then  ensued  between  him  and  the  owner, 
and  it  was  ultimately  settled  that  a  jury  should 
assess  damages,  which  they  did  at  5,0002.,  and 
costs  1,000/.  The  charterer  then  sued  the  owner 
of  the  vessel  for  this  decree,  on  the  breach  of  the 
conditions  of  the  charterparty,  and  allowed  him 
the  amount  received  by  the  master  for  the  sale 
of  the  sugar : — Held,  that  very  slight  evidence 
would  be  sufficient  to  prove  the  master's  autho- 
rity to  sell  the  damaged  cargo.  Blyth  v.  Smith, 
6  Scott  (N.B.)  360  ;  5  Man.  &  G.  405  ;  12.  L.  J., 
C.  P.  203  ;  7  Jur.  948. 

Kere  Deterioration  of  Cargo.] — A  cargo  of 
opium,  shipped  at  Calcutta,  was,  by  the  bill  of 
lading,  to  be  delivered  at  Hong  Kong.  The  ship 
came  in  collision  at  sea  with  another  vessel,  and 
received  so  much  injury  as  to  compel  her  to  put 
in  at  Singapore,  where  the  cargo  was  found  to  be 
partially  damaged  by  the  salt  water.  The  master, 
who  acted  bon&  fide,  and  to  the  best  of  his  judg- 
ment, selected  the  damaged  chests  of  opium,  and 
sold  them  by  auction,  and  forwarded  the  re- 
mainder to  Hong  Kong.  The  master  might 
have  had  the  damaged  opium  redried  and 
repacked  while  the  vessel  was  refitting,  and  have 
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forwarded  it,  though  deteriorated  in  valae,  with 
the  other  opium : — Held,  that  it  was  the  duty 
of  the  maBter  to  carry  the  cargo  to  its  place  of 
dflBtination,  as  the  goods  could  haye  been  de- 
liTered  in  a  merchantable,  although  in  a  damaged 
state.    Troiuon  v.  Dent,  8  Moore,  P.  C.  419. 

Port  of  IMftrei»— Law  of  tko  naff.]— The 
plaintiffB,  who  were  British  subjects,  shipped 
pepper  at  Singapore,  on  board  the  German  snip 
"August,"  to  be  carried  with  other  cargo  to 
JLondon.  The  :ship  met  with  bad  weather,  and 
was  obliged  to  put  into  Cape  Town,  tbe  ship  and 
portions  of  her  cargo  having  sustained  damage. 
The  master,  acting  on  the  advice  of-  surveyors, 
sold  a  portion  of  the  plaintiffs  pepper,  with 
other  cargo.  In  an  action  for  breach  of  contract 
and  for  conversion  : — Held,  that  the  conduct  of 
the  master  in  selling  the  pepper  in  question  was 
to  be  determined  by  German  law,  tlmt  being  the 
law  of  tbe  flag.  The  Augu^,  60  L.  J.,  Adm.  57  ; 
[1891]  P.  328  ;  66  L.  T.  32  ;  7  Asp.  M.  C.  110. 

Peiishiag  Cargo— Duty  to  Sell.]— If  a  cargo 
in  a  port  of  distress  is  in  a  perishing  condition, 
and  the  ship  in  need  of  repairs,  the  master  must 
decide  whether  to  tranship  or  sell  the  cargo  ;  if 
he  cannot  tranship,  he  is  bound  to  sell  the  cargo 
and  not  to  let  it  perish  ;  if  acting  according  to 
his  reasonable  judgment  he  sells  for  the  benefit 
of  all  concerned,  the  purchaser  is  safe,  even 
though  the  master  acts  unwisely.  The  Gratitu- 
dine,  3  C.  Bob.  240,  259. 

Ship   Damaged,    Cargo  Unii^nrod— Onty   of 

Master.] — Where  the  ship  is  damaged  and  unable 
to  proceed,  the  master  is  not  justified  in  selling 
the  cargo,  it  being  uninjured,  notwithstanding 
an  exception  in  the  bill  of  lading  of  'Mangers 
and  accidents  of  the  seas  and  navigation." 
CanHun  v.  Jfeabumy  1  Bing.  243,  465  ;  1  L.  J. 
(O.8.)  C.  P.  84  ;  2  L.  J.  (0.8.)  C.  P.  60  ;  8  Moore, 
127. 

Salo  of  Cargo  by  Order  of  Vieo-JLdniiralty 
Court.] — Sale  ot'  cargo  by  master  under  order  of 
vice -admiralty  court  at  Mauritius  without 
necessity,  treated  as  void  in  action  by  cargo 
owner  against  purchaser.  Marris  v.  litHmim, 
6  D.  &  K.  86 ;  3  B.  &  C.  196 ;  27  B.  B.  322. 
S.  P.,  Freeman  v.  Eatt  India  Co.,  6  B.  &  Aid. 
621  ;  1  D.  &  B.  234  ;  24  B.  B.  497. 

Master  no  Authority  to  Sell.]— A  master  has 
no  authority  lo  sell  cargo  in  a  foreign  port  to 
which  he  is  driven,  although  it  is  impossible 
for  him  to  carry  it  to  its  destination.  If  he 
does  so,  though  acting  bona  fide  and  for  the 
benefit  of  all  parties,  he  is  guilty  of  conversion, 
for  which  the  shipowner  is  liable.  Van  Omeron 
V.  Dowic'k,  2  Camp.  42  ;  11  B.  B.  656. 

Sale  Abroad— Eifeot  of  Poreign  Law.] — The 
agent  in  Bussia  of  an  English  merchant,  resident 
m  England,  shipped  in  Bussia  a  cargo  of  deals 
on  boaifd  a  Prussian  vessel,  owned  by  a  Prussian 
captain,  to  be  carried  to  Hull,  consigned  to  the 
English  merchant  under  an  ordinary  bill  of 
lading.  The  vessel  was  wrecked  on  the  coast  of 
Norway,  but  the  cargo  was  brought  safely  on 
shore  there,  and  could  have  been  reship^ied  and 
sent  on  to  England.  By  the  law  of  Norway,  a 
captain  of  a  vessel  placed  in  this  position,  though 
responsible  to  the  owners  if  he  sells  improperly, 
has  power  to  sell  the  cargo  so  as  to  convey  a 


good  title  to  a  bon&  fide  purchaser.  The  captain, 
in  the  exercise  of  his  discretion,  and  without  any 
absolute  necessity,  sold  the  cargo  to  a  bonft  fide 
purchaser,  who  resold  the  cargo  to  the  defendant, 
who  sent  it  to  England,  when  the  pUintiff, 
representing  the  English  merchant,  the  original 
owner,  claimed  the  cargo  and  brought  an  action 
for  it : — Held,  that  the  action  could  not  be 
maintained,  on  the  ground  that  the  property  in 
the  cargo  passed  to  the  purchaser  by  the  sale  in 
Norway,  according  to  the  law  of  that  country  ; 
that  the  courts  of  this  country  will  recognise 
the  Norwegian  law  in  this  respect,  and  that  the 
property  could  not  be  divested  by  the  cargo 
being  afterwards  brought  to  England.  Cammell 
V.  Sexoell,  5  H.  &  N.  728  ;  29  L.  J.,  Ex.  350  ; 
6  Jur.  (N.8.)  918 ;  2  L.  T.  799  ;  8  W.  B.  639— 
Ex.  Ch. 

Liability  of  Shipowner.]— The  pUinti&  wish- 
ing to  send  cement  and  stone  from  London  to 
G^lao,  the  defendants  on  the  24th  of  June  wrote 
offering  them  **  rpom  "  for  it  in  the  ship  **  F.  K. 
Dumas,"  and  on  the  25th  of  June  the  defendants 
chartered  the  ship  of  the  owners  for  a  voyage 
from  London  to  Callao  by  a  charterparty,  pro- 
viding, inter  alia,  that  the  whole  ship  should  be 
at  the  disposal  of  the  charterers,  except  the  space 
necessary  for  the  crew  and  stores ;  that  the  master 
and  owners  should  give  the  same  attention  to 
the  cargo,  and  in  every  respect  be  responsible  to 
all  whom  it  might  concern,  as  if  the  ship  were 
loaded  in  her  berth  by  and  for  the  owners  inde- 
pendently of  the  charter ;  that  the  master  was 
to  sign  bills  of  lading  at  any  rate  of  freight  the 
charterers  might  require  without  prejudice  to  the 
charterparty ;  that  the  ship  should  be  addressed 
to  the  charterers*  nominees  at  the  port  of  dis- 
charge ;  and  the  charterers'  responsibility,  except 
for  freight,  was  to  cease  on  the  vessel  being 
loaded.  On  the  26th  of  June  an  agreement  was 
made  between  the  defendants  "acting  for  the 
owners"  of  the  ship,  and  the  plaintifib,  that  the 
former  should  receive  on  board  cement  and  stone 
at  a  certain  freight  from  London  to  Callao  and 
sail  on  a  certain  date ;  freight  to  be  paid  one- 
half  on  signing  bills  of  lading  and  the  remainder 
on  final  discharge  at  Callao.  The  cement  and 
stone  were  shipped,  half  freight  was  paid,  and 
the  master  signed  bills  of  lading  making  the 
other  half  payable  at  Callao,  and  the  ship  sailed, 
but  being  damaged  by  bad  weather  put  into  an 
intermediate  port,  where  she  was  condemned, 
and  the  captain  sold  the  plaintifib'  goods,  believ- 
ing that  he  was  unable  to  forward  them.  The 
plaintiff  having  sued  the  defendants  for  the 
value,  the  jury  found  that  the  sale  was  not 
justified  :— Held,  that  the  captain,  in  selling  the 
goods,  was  not  acting  as  the  servant  or  agent  of 
the  defendants,  and  they  were  therefore  not 
liable  for  the  conversion.  Wagstaff  v.  Andertim, 
49  L.  J.,  C.  P.  485  ;  5  C.  P.  D.  171  ;  44  L.  T.  720 ; 
28  W.  B.  856— C.  A. 

Trover  lies  against  a  shipowner  for  a  sale  by 
the  master,  of  goods  at  a  place  short  of  the  port 
of  destination,  under  circumstances  not  incon- 
sistent with  the  general  scope  of  the  authority 
conferretl  upon  the  master  by  the  owner. 
Ewhank  v.  Cutting,  7  C.  B.  797. 

A  cargo  of  salt  was  shipped  at  Liverpool  for 
Calcutta,  under  a  bill  of  lading  making  the  same 
deliverable  to  A.  &  Co.  on  payment  of  freight 
there  as  per  charterparty.  The  ship  sustained 
damage  in  quitting  the  harbour  at  Liverpool,  and 
ultimately  became  so  leaky,  that  the  master  was 
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compelled  to  run  for  Bahia,  where,  finding  the 
state  of  the  ship  such  as  to  render  her  inc^iMble 
of  continuing  the  voyage,  and  being  unable  to 
forward  the  salt  to  its  destination,  he  sold  it  by 
public  auction,  remitting  the  proceeds  to  his 
owner,  who  tendered  the  amount,  after  making 
deductions  for  general  average  and  expenses,  to 
the  shipper  of  the  salt :— Held,  that  the  master 
and  owner  were  jointly  liable  for  the  conversion, 
that  it  was  not  necessary  to  give  the  charter- 
party  in  evidence,  and  that  the  jury  was 
warranted  in  estimating  the  damages  at  the 
cost  price  of  the  salt,  and  the  sum  the  shipper 
had  paid  on  account  of  the  freight.    lb. 

Sale  of  Part— Keaanre  of  Dimagoi.]— Where 
a  master  sells  part  of  a  shipper's  goods  at  an 
intermediate  port,  in  order  to  raise  money  to 
provide  for  the  repairs  or  other  cxi)enses  of  the 
vessel  which  are  necessary  to  enable  him  to 
prosecute  and  complete  the  voyage,  and  the  ship 
does  not  arrive  at  her  port  of  destination,  the 
shipper  is  not  entitled  to  receive  the  clear  value 
for  which  the  goods  would  have  sold  at  that 
port.  Atki/uton  v.  Stepfufus,  7  Ex.  667  ;  21  L.  J., 
Ex.  329. 

Sale  for  Eepairs.]— Terms  on  which  master 
restrained  from  selling  for  I'epairs.  8ee  Rayne 
V.  Benedict^  supra,  coL  88. 

SeefyrtJier  as  to  power  of  master  to  sell  cargo, 
Cohequid  Marine  Iiuuratice  Co.  v.  Hnth,  and 
cases,  supra,  col.  87. 

9.   DELIVEBY  and  DI8GHABOE. 

a.  Time. 

Delay  caiised  by  Vie  Ki^or.]—When  a  charter- 
party  is  silent  as  to  the  time  within  which  the 
cargo  is  to  be  unloaded  at  the  port  of  destination, 
the  contract  implied  by  law  is  that  the  ship- 
owner and  the  charterer  shall  each  perform  his 
part,  and  neither  is  answerable  for  delay  caused 
by  vis  major.  Fifrd  v.  Cotewxirth,  10  B.  &  S. 
991 ;  39  L.  J.,  Q.  B.  188  ;  L.  R.  5  Q.  B.  544 : 
23  L.  T.  165  ;  18  W.  R.  1169— Ex.  Ch. 

A  chai'terparty  for  a  voyage  from  Liverpool  to 
Lima  or  Valparaiso  provided  that  the  vessel 
should  proceed  to  the  port  of  'discharge,  or  as 
near  thereto  as  she  could  safely  get,  and  there 
deliver  her  cai-go  in  the  usual  and  customary 
manner.  A  specified  number  of  days  was  agreed 
uix)n  for  loading  the  vessel  at  Liverpool,  but 
there  was  no  such  agreement  as  to  the  discliarge 
at  her  port  of  destination.  The  vessel  arrived  at 
the  port  of  discharge,  and  remained  discharging 
till,  owing  to  apprehension  of  a  bombardment  by 
a  hostile  fleet,  the  authorities  suspended  aU 
landing  of  goods  for  seven  days,  after  which  she 
returned,  and  her  discharge  was  completed  :*— 
Held,  that  the  discharge  of  the  cargo  being  an 
act  to  be  done  by  the  shipowner  and  freighter, 
the  shipowner  could  not  maintain  an  action 
against  the  freighter  for  the  loss  from  the  delay 
occasioned  by  the  vis  major.  Ih.  See  Cunning^ 
ham  V.  Dunn,  48  L.  J.,  C.  P.  62  ;  3  C.  P.  D.  443 ; 
38  L.  T.  631— C.  A.  And  cases  ante,  cols.  285, 
607. 

Beftteal  of  Anthoritiee  to  allow  Cargo  to  be 
Landed  —  Freight.]  —  A  cargo  of  petroleum 
belonging  to  an  English  owner  was  shipped  on 
boanl  an  English  ship  in  London,  under  a  bill  of 
lading  whereby  the  goods  were  to  be  delivered 
iu  the  port  of  Havre,  subject  to  the  usual  excep- 


tions. It  waa  stipulated  that  demurrage  was  to 
be  paid  if  the  goods  were  not  taken  out  within 
twenty-four  hours  after  arrival.  The  local 
authorities  refused  to  allow  the  petroleum  to  be 
landed  at  Havre,  and  compelled  the  ship  to  leave 
the  port  without  unloading  any  of  her  cargo. 
The  master,  having  made  unsuccessful  attempts 
to  land  the  petroleum  at  other  ports,  returned  to 
Havre  and  transhipped  it  into  a  lighter  in  the 
roads  while  he  went  into  dock,  unloaded  the  rest 
of  his  cargo,  and  reloaded  for  his  return  voyage. 
He  was  then  compelled  by  the  authorities  to 
reship  the  petroleum,  and  brought  it  back  to 
London.  No  bill  of  lading  was  presented  to 
him,  nor  any  request  made  by  the  consignees  for 
delivery : — ^Held,  first,  that  the  master  having 
been  ready  and  able  to  give  delirery  in  the 
harbour,  and  having  kept  the  goods  a  reasonable 
time  there  for  the  purpose,  the  freight  had  been 
earned.  Argos,  Qirgo  ejr,  Gaudet  v.  BrmoM^ 
L.  R.  r>  P.  C.  134  ;  28  L.  T.  745  ;  21  W.  R.  707. 

Held,  secondly,  that  all  obligation  on  the  part 
of  a  master  to  act  for  the  merchant  does  not 
cease  after  a  reasonable  time  for  the  latter  to 
take  delivery  of  the  cargo  has  expired,  and  that 
therefore  the  master  was  entitled  to  compensa- 
tion for  bringing  the  goods  back  to  England,  as 
that  was  the  best  way  of  making  them  available 
to  the  owner,  and  also  for  the  expenses  incurred 
at  Havre:    lb. 

Held,  thirdly,  that  he  was  not  entitled  to 
demurrage,  and  the  expenses  of  attempting  to 
enter  other  pores,  as  they  were  incurred  before 
the  ship  was  ready  to  deliver  at  all  in  the  port 
of  Havre.    lb. 

Embargo.] — ^Thc  defendant  contracted  to  carry 
the  plaintiflTs  goods  from  Liverpool  to  Leghorn  ; 
on  the  vessel's  arriving  at  Falmouth,  in  the 
course  of  her  voyage,  an  embargo  was  laid  on 
her  "  until  the  further  order  of  council" : — Held, 
that  such  embargo  only  suspended,  but  did  not 
dissolve  the  contract  between  the  parties ;  and 
that,  even  after  two  years,  when  the  embargo 
was  taken  off,  the  defendant  was  answerable  to 
the  plaintiff  in  damages  for  the  non-performance 
of  the  contract.  Hadley  v.  Clarke,  8  Term  Rep. 
259  ;  4  R.  R.  641. 

Obligation  to  Unload  Ship  in  Beas onableTiao.] 

— By  a  charterparty  entered  into  between  the 
plaintiff  and  G.  it  was  agreed  that  the  plaintiff's 
vessel  should  at  the  port  of  discharge  be  unloaded 
as  fast  as  the  custom  of  the  port  would  allow. 
By  the  bill  of  lading,  signed  by  the  master,  the 
cargo  was  stated  to  have  been  shipped  by  G.  and 
was  to  be  delivered  to  the  defendant  or  his 
assigns,  he  or  they  paying  freight  for  the  goods 
as  per  charteq)arty.  No  time  for  the  dischai^ 
of  the  cargo  was  mentioned  in  the  biU  of  lading. 
At  the  port  of  discharge  there  was  no  custom  as 
to  unloading  vessels,  but  a  delay  occurred  in  un- 
loading the  ship.  The  defendant  never  assigned 
the  biU  of  lading,  but  before  the  arrival  of  the 
ship  he  sold  the  cargo,  and  the  ultimate  pur- 
Chaser  took  delivery  of  it  upon  an  order  signed 
by  the  defendant : — Held,  in  an  action  for  not 
discharging  within  a  reasonable  time,  that,  as 
there  was  no  custom  of  the  port  of  discharge  as 
to  unloading  vessels,  the  charterparty  did  not 
by  its  terms  vary  the  implied  contract  contained 
in  the  bill  of  lading  to  deliver  the  cargo  within 
a  reasonable  time.  Fowl^  v.  Knoap,  48  L.  J., 
Q.  B.  833 ;  4  Q.  B.  D.  229  ;  40  L.  T.  180 ;  27 
W.  R.  299 ;  4  Asp.  M.  C.  68— C.  A. 
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lMi?eTy--PreMntotL«n  of  BiU  of  Lftdiag.]— 

See  The  SUftttn,  infra,  ool  314. 

DerUtion  in  Oovm  of  Voyage  and  Delay  in 
BeHTery— Bisk   of   War.]— The   master   of   a 
Prussian  vessei,  a  subject  of  the  king  of  Prussia, 
having  on  board  a  cargo  of  nitrate  of  soda  (con- 
traband of  war)  under  a  charterparty,  and  a  bill 
of  lading  from  Pisagua,  bound  to  Cork,  Cowes,  or 
Falmouth,  for  orders  to  proceed  to  any  safe  port 
in  Great  Britain  or  on  the  continent  between 
Havre  and  Hamburg,  both  included,  and  there 
deliver  the  cargo,  "  the  act  of  God,  the  Queen's 
enemies,  fire,  and    all    and  every  other    risk, 
dangers,  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever 
excepted  "  ;  arrived  at  Falmouth  on  the  10th  of 
July,  1870,  and  received  onlers  on  the  11th  of 
that  month  to  proceed  to  the  French  port  Dun- 
kirk, and  there  deliver  her  cargo.    On  the  ship's 
Arrival  aS.  Dunkirk  on  the  16th  the  master  was 
informed  by  a  French  pilot  that  war  had  broken 
out  between  France  aiulPruseia,  whereupon  the 
master  put  back  to  the  Downs  to  make  inquiries, 
and  anchored  there  on  the  17th,  which  was 
Sunday.    On  the  18th,  having  telegraphed  to 
the  owner  of  the  vessel  for  instructions,  he  was 
ordered  not  to  go  to  Dunkirk,  and  on  the  19th 
he  put  into  Dover,  where  he  was  informed,  as 
the  fact  was,  that  war,  which  had  been  immi- 
nent from  the  10th,  had  been  declared  between 
France  and  the  North  German  Confederation, 
formal  declaration  thereof  having  been  given  as 
apon  the  19th  of  July : — Held,  that  the  master 
was  justified  in  putting  back  to  the  Downs  for  the 
purpose  of  ascertaining  whether  war  had  been 
declared,  and  was  guilty  of  ao  improper  devia- 
tion or  delay  in  not  returning  to  Dunkirk  before 
the  19th  of  July,  when  war  was  actually  declared. 
The  Teutonia,  Duwan  v.  Kdtter^  8  Moore,  P.  C. 
<N.8.)  411 ;  41  L.  J.,  Adm.  57 ;  L.  R.  4  P.  C.  171 ; 
56  L.  T.  48 ;  20  W.  R.  421. 

Held,  also,  that  the  master  committed  no 
breach  of  contract  in  refusing  to  deliver  the 
cargo  at  Dunkirk,  and  as  the  charterparty  pro- 
vided what  freight  was  to  be  |)aid  if  the  cargo 
^vas  delivered,  the  delivery  at  Dover  was  within 
^he  terms  of  the  charterparty,  and  the  master 
was  entitled  to  freight  for  the  cargo  from  the 
owners  before  delivery.    Ih, 

When  a  master  receives  credible  information 
that  if  he  continues  in  the  direct  course  of  bis 
voyage  his  ship  will  be  exposed  to  some  immi- 
nent peril — as  from  pirates,  or  icebergs,  or  other 
<langers  of  navigation — he  is  justified  in  pausing 
and  deviating  from  the  direct  course,  and  taking 
Any  step  that  a  prudent  man  would  take  for  the 
purpose  of  avoiding  the  danger.    Ih, 

Hy  a  charterparty  in  the  English  language 
entered  into  at  Constantinople  between  the 
master  of  a  North  German  vessel,  and  North 
Oerman  merchants  there  resident,  it  was  agreed 
that  the  vessel  should  load  a  cargo,  and  proceed 
therewith  to  Falmouth,  Plymouth,  or  Queens- 
town,  for  orders  for  a  safe  port  in  the  United 
Kingdom,  or  on  the  continent  between  Havre 
and  Hamburg,  Queen's  enemies,  &c.,  excepted. 
The  cargo  was  laden.  The  vessel  sailed,  but  her 
masler  learning  on  his  voyage  that  war  existed 
between  France  and  Germany,  and  fearing  cap- 
ture by  French  cruisers,  put  into  Gibraltar. 
During  the  war  there  would  have  been  great 
risk  of  capture  off  that  port  and  off  the  ports  of 
call  if  the  vessel  hwl  continued  her  voyage  ;  her 
maater  in  consequence  remained  there  until  the 


end  of  the  war  (nine  months).  He  then  sailed, 
and  arriving  at  a  \)ort  of  call  was  ordered  to  an 
English  port.  The  cargo  was  damaged  by  the 
delay.  In  a  claim  by  the  consignees : — Held, 
that  by  both  English  and  North  German  law  the 
master  was  justified  in  putting  into  and  remain- 
ing in  port,  and  that  the  shipowners  were  not 
responsible  for  the  damage  caused  by  the  delay. 
Th^t  Exprest,  41  L.  J.,  Adm.  79  ;  L.  R.  3  A.  6c  K. 
697  ;  26  L.  T.  966  ;  1  Asp.  M.  C.  355. 


Sifk  of  Capture.] — ^An  apprehension  of 


capture  founded  on  circumstances  calculated  to 
affect  the  mind  of  a  master  of  ordinary  courage, 
judgment,  and  experience,  will  justify  delay  in 
the  prosecution  of  a  voyage  ;  and  a  ship  is  not 
answerable  in  a  suit  under  the  Admiralty  Court 
Act,  1861,  s.  6,  for  damage  to  cargo  caused  by 
such  delay.  The  San  HonMH^  Anderson  v.  San 
Roman  ( Otcners)^  42  L.  J.,  Adm.  46 ;  L.  R.  5 
P.  C.  301 ;  12  W.  R.  393  ;  28  L.  T.  381  ;  1  Asp. 
M.  C.  603. 

A  charterparty  was  entered  into  between  an 
English  and  a  German  firm,  the  owners  of  a 
vessel  belonging  to  Hamburg.  The  charterparty 
provided  that  the  vessel  should  proceed  to  a 
foreign  port,  and  there  load  a  cargo,  and  pro- 
ceed to  a  ix)rt  within  certain  limits  mentioned. 
After  the  making  of  the  charterparty,  and  the 
shipment  of  the  goods,  war  broke  out  between 
Germany  and  France.  On  the  homeward  voyage 
the  ship  sustained  damage,  and  was  compelleid 
to  put  into  a  neutral  port  for  repairs  ;  and  find- 
ing that  French  cruisers  were  in  the  vicinity,  she 
remained  there  for  a  long  time  after  the  repairs 
were  completed,  to  avoid  the  risk  of  capture. 
The  risk  was  such  as  to  render  it  reasonable  and 
prudent  for  the  master  to  remain  in  port.  On 
the  departure  of  the  cruisers  the  master  sailed  on 
his  voyage,  and  delivered  the  cargo  according  to 
onlers : — Held,  that  the  delay  was  justifiable. 
lb. 

The  master  of  a  North  German  ship  lying  at 
Constantinople  entered  into  a  charteq)arty  with 
North  German  subjects,  there  resident,  to  carry 
a  cargo  to  a  port  in  the  United  Kingdom  or  on 
the  continent,  to  be  delivered  to  English  con** 
signees.  The  charterparty  and  the  bill  of  lading 
given  under  it  were  in  the  English  language,  and 
it  was  stipulated  that  the  ship  should  call  at  one 
of  three  \yoTts  in  the  United  Kingdom  for  orders. 
The  ship  duly  called  at  Falmouth,  and  was 
ordered  to  proceed  to  an  English  port  to  dis- 
charge. War  then  existed  between  France  and 
Germany.  The  master  sailed  from  -Falmouth, 
but,  through  a  reasonable  fear  of  capture,  put 
into  Dunkirk.  The  cargo  was  damaged  by  the 
delay  : — Held,  that  the  contract  was  to  be  con- 
strued acconling  to  English  law,  and  that  the 
master  was  justified.  Thtt  Wilhelm  Schmidt^  25 
L.  T.  34  ;  1  Asp.  M.  C.  82. 

A  North  German  vessel  shipped  goods  in  the 
Black  Sea  for  a  port  in  the  United  Kingdom  or 
on  the  continent  under  an  English  charterparty, 
by  which  she  was  to  call  at  Falmouth  or 
Plymouth  for  orders,  such  onlers  to  be  given  by 
the  charterer's  agent  in  London  by  return  of 
post,  on  receipt  of  the  master's  announcement 
of  his  arrival.  She  arri^red  at  Falmouth  on 
Angust  9th.  Orders  were  given,  but  not  till 
September  3rd,  to  proceed  to  Leith  ;  but  from 
that  date  to  the  arrest  of  the  ship,  on  September 
21st,  negotiations  were  going  on  for  discharge  of 
the  cargo  at  Falmouth.  Between  those  dates 
the  winds  were  light   and  variable,  and   the 
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master  remained  in  port  for  fear  of  capture  by 
French  cruisers  in  the  channel,  war  then  exist- 
ing between  France  and  Germany  :— Held,  that 
the  delay  was  reasonable,  and  that  neither  by 
English  nor  GermHn  law  was  the  master  bound 
to  proceed,  and  that  the  negotiations  waived  the 
orders  to  proceed.  The  Heinrich,  L.  R.  3 
A.  &  E.  424  ;  24  L.  T.  914  ;  1  Asp.  M.  C.  79. 

LoM  of  Cargo  after  Doviatioii.]  —  The  law 
implies  a  duty  on  the  owner  of  a  vessel,  whether 
a  general  ship  or  hired  for  the  special  purpose 
of  the  voyage,  to  proceed  without  unnecessary 
deviation  from  the  usual  course.  Daris  v. 
Garrett,  6  Bing.  716  ;  4  M.  &  P.  640 ;  8  L.  J. 
(0.8.)  C.  P.  253  ;  31  R.  R.  524. 

A.  put  on  board  B.'s  barge,  lime  to  be  con- 
veyed from  the  Med  way  to  London.  The  master 
of  the  barge  deviated  unnecessarilv  from  the 
usual  course,  and,  during  the  deviation,  a  tem- 
pest wetted  the  lime,  and  the  barge  taking  fire 
thereby,  the  whole  was  lost :— Held,  that  B.  was 
liable,  and  the  cause  of  loss  suflSciently  proxi- 
mate to  entitle  A.  to  recover  under  a  declaration 
alleging  B.'s  duty  to  carry  the  lime  without 
unnecessary  deviation,  and  averring  a  loss  by 
unnecessary  deviation,     lb, 

A  count,  stating  that  the  defendants  being 
owners  of  a  ship  at  Liverpool  bound  on  a  voyage 
thence  toWaterford,  the  phiintiff  shipped  goods 
on  board,  to  be  carried  upon  that  voyage  by  the 
defendants,  and  to  be  delivered  at  W.  to  the 
plaintiffs  assigns,  and  thereupon  the  plaintiff 
insured  the  goods  at  and  from  L.  to  W. ;  and 
then  averring  that  it  was  the  duty  of  the  defen- 
dants, as  such  owners,  to  cause  the  ship  to 
proceed  on  the  voyage  from  L.  to  W.  without 
deviation  ;  aud  alleging  a  breach  of  such  duty 
by  their  causing  the  ship  to  deviate  from  the 
course  of  that  voyage  ;  after  which  she  was  lost 
with  the  goods ;  and  the  plaintiff  by  reason  of 
such  deviation  lost  his  goods  and  the  benefit  of 
his  policy— cannot  be  sustained  for  want  of 
alleging,  that  the  goods  were  delivered  to  or 
received  by  the  defendants  for  the  purpose  of 
carriage,  or  that  they  had  notice  of  the  ship- 
ment, whence  a  promise  or  a  duty  founded  upon 
an  agreement  to  carry  the  goods  might  be 
inferred  ;  and  also  for  want  of  an  allegation, 
that  the  defendants  undertook  to  carry  the  goods 
directly  to  W.  from  L. ;  for,  though  the  ship's 
ultimate  destination  might  be  W.,  yet  she  might 
have  been  first  destined  to  other  places  on  a 
c<»sting  voyage.  Max  v.  liobertt,  12  East,  89; 
2  Bos.  &  P.  (N.B.)  464. 

The  owners  of  vessels  on  the  navigation 
between  A.  and  C,  having  given  public  notice 
that  they  would  not  be  answerable  for  losses  in 
any  case,  except  the  loss  was  occasioned  by  the 
want  of  care  in  the  master,  nor  even  in  such 
cases  beyond  10^.  per  cent.,  unless  extra  freight 
was  paid,  the  master  of  one  of  the  ships  took  on 
board  goods  to  be  can-ied  from  A.  to  B.  (an  iiiter- 
maliate  place  between  A.  and  C.)  and  delivered 
at  B. :  the  vessel  passed  by  B.  without  delivering 
the  goods  there,  and  sunk  before  her  arrival  at 
C,  without  any  want  of  care  in  the  master: — 
Held,  that  the  owner  of  the  vessel  was  responsible 
to  the  owner  of  the  goods  for  the  whole  loss. 
£Utg  V.  Turner,  8  Term  Rep.  631  ;  5  R.  R.  441. 

**  Cargo  to  be  brought  to  and  taken  firom 
alongside  firee  of  Ixpenie  and  Biik  to  the 
Ship."  ]— The  defendants  chartered  the  plaintiffs' 
vessel,  the  "  C,"  for  a  voyage  to  the  port  of  L.  The 


charterparty  provided  that  the  cargo  was  '*ta 
be  brought  to  and  taken  alongside  freeof  expense 
and  risk  of  the  ship  "  ;  but  it  contained  no  other 
clause  as  to  discharging  the  cargo.  The  number 
of  lighters  at  L.  was  small,  and  when  the  *'  C.  *' 
arrived  the  port  was  crowded  with  vessels,  about 
half  of  which  belonged  to  the  defendants  or  had 
been  consigned  to  them.  Seventy-two  days 
elapsed  after  the  arrival  of  the  "  C."  before  her 
discharge  was  completed  by  the  defendants* 
agents ;  but  the  number  of  days  upon  which 
the  cargo  was  unloaded  was  only  thirty-four. 
The  delay  arose  from  the  lighters  being  engaged 
in  discharging  the  other  vessels  lying  at  the 
port : — Held,  that  in  determining  whether  the 
terms  of  the  charterparty  had  hwm  broken  by 
the  defendants,  the  delay  occasioned  by  the 
lighters  being  engaged  in  discharging  other 
vessels  was  not  to  be  taken  into  account* 
Wright  V.  JVinw  Zealand  Shipping  Co.,  4  Ex.  D. 
165  :  40  L.  T.  418  ;  4  Asp.  M.  C.  118— C.  A. 


it 


Cargo  to  be  diseharged  with  all  Deipatelk 
aeeording  to  the  Cnetom  of  the  Port."] — The 

defendants  chartered  the  plaintiff's  vessel,  the 
"  C,"  to  carry  a  cargo  of  rails  to  the  port  of  L; 
The  charterparty  provided  that  the  cargo  should 
be  taken  from  alongside  at  merchants'  risk  and 
expense,  and  should  be  "  discharged  with  all 
despatch  according  to  the  custom  of  the  port.** 
By  the  custom  of  the  port  of  L.  vessels  were  die- 
charge<l  by  lighters  worked  along  a  warp,  and 
upon  the  arrival  of  a  vessel  she  was  reported  at 
the  port  office,  and  in  her  turn,  with  respect  to 
vessels  which  had  previously  arrived,  one  lighter 
was  sent  to  her  every  working  day  until  she  waa 
discharged.  Upon  the  arrival  of  the  "C."  at 
L.,  in  consequence  of  the  scarcity  of  suitable 
lighters,  and  the  number  of  vessels  lying  there, 
the  defendants  were  unable  to  begin  to  discharge 
until  twenty-four  working  days  had  elapsed. 
In  an  action  to  reeorer  damages  for  t  he  detention, 
of  the  "  C."  at  L.  during  these  twenty-four  days, 
the  judge  directed  the  jury  that  there  was  no 
obligation  upon  the  defendants  to  provide  one 
lighter  for  unloading  the  cargo  of  the  '*  C."  fer 
every  working  day  after  she  was  ready  to  unload, 
and  that  if  the  defendants  used  the  existing^ 
appliances  at  L.  with  due  despatch,  according  to 
the  custom  of  the  port,  the  jury  ought  to  find 
for  them  : — Held,  that  the  direction  was  correct. 
Pogtlethwaitf  v.  Freeland,  49  L.  J.,  Ex.  630 ; 
5  App.  Cas.  699  ;  42  L.  T.  846  ;  28  W.  R.  833  ; 
4  Asp.  M.  C,  302— H.  L.  (E.) 

DeliTerj  of  Cargo  aeeording  to  Cut  torn  of 
Port.] — A  shipowner  was  sued  on  a  clause  in  a 
bill  of  lading,  by  which  he  was  bound  to  forward 
j  the  goods  by  steamer  from  London  to  a  foreign 
I  port,  the  breach  of  duty  being  in  not  using  due 
diligence  to  do  so,  whereby  the  season  was 
lost: — Held,  that  it  was  not  enough  that  he 
had  let  the  dischai^  .aad  sorting  of  the  cargo 
take  the  usaal  course  of  business  at  the  docka 
where  the  vessel  discharged,  if  he  neglected 
means  which  might  well  have  been  used  to 
hasten  the  sorting,  and  to  procure  vessels  for 
the  transhipment.  Carali  v.  Xchom,  2  F.  &  F. 
740. 

DeliTerj  prevented  b j  Cireuiiatanoee  beyond 
Charterer's  Control — ^Implied  Contraot.] — ^When, 
by  a  charterparty,  a  given  number  of  days  is 
allowed  to  the  charterer  for  unloading,  a  con- 
tract is  implied  on  his  part  that,  from  the  time 
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when  the  ship  is  at  the  usnal  place  of  discharge 
he  will  take  the  risk  of  any  ordinary  vicissitudes 
which  may  occur  to  prevent  his  releasing  the 
ship  at  the  expiration  of  the  lay  days.  Tii9  or 
Thih  v.  Byers,  46  L.  J.,  Q.  B.  511  ;  1  Q,  B.  D. 
244  ;  34  L.  T.  626  ;  24  W.  R.  611. 

SelATed  by  StreM  of  Weather.]— When  the 
shipowner  was  prevented  from  unloading  and 
the  charterer  from  receiving  by  stress  of  weather 
after  the  arrival  of  the  ship : — Held,  that  the 
charterer  was  liable  under  the  above  rule.    lb. 

SeliTerj  and  Payment  of  Freight  —  Con- 
current Acts.] — By  the  terms  of  a  bill  of  lading 
freight  was  to  be  paid,  one-third  in  cash  on 
arrival  at  B.  and  two- thirds  on  right  delivery  of 
cargo,  by  good  and  approved  bills  or  cash,  at 
shipper's  option.  The  vessel  arrived  at  B.,  the 
one-third  freight  was  paid,  and  the  consignee 
elected  to  pay  the  two- thirds  in  cash : — Held, 
that  the  delivery  of  the  cargo  and  payment  of 
the  balance  of  the  freight  were  to  be  concurrent 
acts,  and  that  the  master  was  not  bound  to 
deliver  the  cargo  unless  the  consignee  paid,  or 
was  ready  and  willing  at  the  same  time  to  pay, 
the  balance  of  the  freight.  Paynter  v.  JamsSy 
18  L.  T.  449  ;  16  W.  R.  768— -Ex.  Ch. 

A  master  hearing  that  war  had  broken  out 
between  two  powers,  to  one  of  which  his  vessel 
belonged,  stopped  »t  a  neutral  port  for  the  pur- 
pose of  obtaining  intelligence.  While  he  was 
thus  justifiably  engaged  in  inquiries  the  con- 
signees demanded  delivery  of  cargo  without  any 
pajrment  of  freight : — Held,  that  the  master  was 
justified  in  refusing  to  deliver  the  cargo.  Th-e 
Teutonia,  8  Moore,  P.  C.  411  ;  41  L.  J.,  Adm.  57  ; 
L.  R.  4  P.  C.  171  :  26  L.  T.  48  ;  20  W.  R.  421. 

See  alto  XII.  Bill  of  Lading,  Pbesenta- 
TION,  cola.  313,  314. 

Sale  of  Cargo  —  Pnrehaier  to  Biipharge — 
Praetioe  —  Third  Party  Order  —  Ord.  X7I. 
rr.  17,  18.]— An  action  was  brought  against  the 
defendants  for  breach  of  charterparty,  by  which 
they  had  agreed  to  discharge  a  cargo  of  nitrate 
of  soda  as  fast  as  the  custom  of  the  port  would 
allow.  The  defendants  had  sold,  at  Liverpool, 
to  a  company  carrying  on  business  in  Scotland, 
the  cargo  to  arrive,  and  it  was  shewn  that  by 
the  custom  of  the  trade,  of  which  the  company 
were  aware,  on  such  sale  of  a  cargo  the  buyers 
would  be  bound  to  discharge  in  accordance  with 
the  custom  of  the  port : — Held,  that  the  defen- 
dants were  entitled  to  a  third  party  order  against 
the  company.  Swansea  Shipping  Co.  v.  Duncan^ 
Fox  Si'  Co.,  45  L.  J.,  Q.  B.  638  ;  1  Q.  B.  D.  644  ; 
36  L.  T.  879  ;  25  W.  R.  233  ;  3  Asp.  M.  C.  345— 
C.A. 

DollTory — ^Defocts  of  Ship'i  Oear.] — Part  of 
a  cargo  of  salt  was  lost  during  the  discharge  by 
reason  of  defects  in  the  ship's  gear.  By  the 
charterparty  the  cargo  was  to  be  ''brought  to 
and  taken  from  alongside"  : — Held,  that  the 
shipowners  were  liable.  Avon.  Steamship  Co.  v. 
LeuMk,  18  Ct.  of  Sess.  Cas.  (4th  ser.)  280. 

Conf Ignee  not  ready  to  BeeeiTe — ^Beftiaal  of 
Shipowner  to  deUyer  Part.]  — The  bill  of 
lading  provided  that  the  consignee  of  goods 
should  be  ready  to  receive  them  at  the  ship's 
side  as  soon  as  she  was  ready  to  deliver,  and  in 
default  that  the  shipowner  was  to  land  them  at 
the  consignee's  risk  and  expense.    The  consignee 


was  not  ready  to  receive  the  goods,  and,  when 
part  had  been  landed  by  the  shipowner,  he 
claimed  delivery  of  the  rest.  The  shipowner 
refused,  and  landed  the  rest  himself : — Held, 
that,  unless  prejudiced  by  such  delivery,  the 
shipowner  was  bound  to  deliver  to  the  consignee 
the  part  of  the  goods  claimed.  Semble,  the 
Merchant  Shipping  Act  Amendment  Act,  1862, 
25  k.  26  Vict.  c.  63,  s.  67,  should  be  similarly 
construed.  Wllum  v.  LojidoiL,  Italian  and 
Adriatic  Steam  Navigation  Co.,  1  H.  &  R.  29  ; 
L.  R.  1  C.  P.  61  ;  12  Jur.  (na)  522  ;  13  L.  T. 
465. 

Landing  CkM>ds  without  Votloe  to  Consignee 
—Liability  for  Lom  by  Piro  after  Landing.]— 
A  carrier  by  sea,  under  a  bill  of  lading  of  goods, 
"  to  be  delivered  in  the  like  good  order,  &c.,  at 
the  port  of,  &c.,  unto  A.  or  his  assigns,  on  paying 
for  the  goods,  freight  and  charges,  as  per  margin, 
with  primage  and  average  accustomed,"  is  not 
entitled,  immediately  on  the  arrival  of  the  vessel, 
and  without  notice  to  the  owner,  to  land  the 
goods ;  and  if  he  should  land  them,  and  they 
should  be  destroyed  by  fire,  he  will  be  answerable 
to  the  owner  for  the  loss.  Ifourne  v.  Gatliff,  11 
CI.  &  F.  45  ;  8  Scott  (n.r.)  604 ;  7  Man.  &  G.  850. 

Liability  of  Shipowner  to  cease  on  Delivery 
from  Beck.] — Goods  were  shipped  under  a 
bill  of  lading  which  contained  these  wonls, 
"  to  be  delivered  from  the  ship's  deck,  where 
the  ship's  responsibility  is  to  cease."  The 
usage  at  the  port  required  that  the  unloading 
should  be  done  by  the  dock  company,  at  the 
expense  of  the  shipowner,  on  to  a  quay,  and 
then  that  the  consignee  should  send  lighters  into 
which  the  goods  were  delivered  also  by  the  dock 
company,  and  also,  if  not  within  a  specific  time, 
at  the  expense  of  the  shipowner.  The  usage  was 
followed,  but  one  bale  of  goods  was  lost  after 
delivery  on  to  the  quav,  and  before  delivery  into 
the  lighters  : — Held,  that  the  shipowner  was  not 
responsible  for  the  loss  to  the  consignee.  Petto- 
eoohino  v.  BoU,  43  L.  J.,  C.  P.  214 ;  L.  R.  9 
C.  P.  355  ;  30  L.  T.  840  ;  2  Asp.  M.  C.  310. 

Eeftisal  to  BeUTor  without  Payment  of  Freight 
— ^Liability  for  Demurrage.] — By  charterparty 
the  shipowner  agreed  with  the  freighter  to  deliver 
cargo  at  a  named  port  on  payment  of  freight 
according  to  bills  of  lading;  lay  days  allowed, 
and  demurrage  afterwards ;  the  bills  of  lading 
stipulated  for  delivery  to  the  freighter  or  his 
assigns  paying  freight  as  by  charterparty.  The 
defendant,  assignee  of  the  bill  of  lading,  demanded 
and  received  delivery  of  part  of  the  goods,  but 
the  plaintiff  refused  to  deliver  the  rest  without 
payment  of  freight.  The  defendant  refused  to 
pay  freight  and  the  remaining  lay  days  expired 
and  demurrage  became  payable.  The  plaintiff 
then  delivered  the  rest  of  the  goods  and  freight 
was  paid : — Held,  that  the  pUintiff  could  not 
recover  against  the  defendant  for  not  receiving 
the  goods,  whereby  demurrage  became  payable. 
Young  v.  Moeller,  5  El.  &  Bl.  7,  765. 

DeliTery  on  Wharf  contrary  to  Orders — 
Wharfage  Dues — ^Trover.] — The  owner  of  goods 
on  board  a  ship  directed  the  master  not  to  land 
them  on  the  wharf  against  which  the  ship  was 
lying,  which  he  promised  not  to  do,  but  after- 
wards did,  delivering  to  the  wharfinger  for  the 
owner's  use;  thinking  that  there  was  a  lien  for 
wharfage  dues : — Held,  that  the  goods  owner 
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could  maintain  trover  against  the  captain  unless 
the  latter  could  prove  the  wharfinger's  right. 
Sijeds  V.  Hatf,  4  Term  Rep.  260  ;  2  R.  R.  377. 

Sniferaiiee  Wharft.]— The  acts  relating  to 
landing  goods  at  a  sufferance  wharf  were  for  the 
protection  of  the  shipowner.  Barber  v.  Meyer' 
Jiein,  39  L.  J.,  C.  P.  187  ;  L.  R.  4  H.  L.  317  ;  22 
L.  T.  808  ;  18  W.  R.  1041. 

BellYery,  when  Complete.] — ^Where  goods  are 
shipped  for  delivery  at  a  certain  port,  the  general 
rule  is  that  deliveiy  of  each  bale  is  complete  as 
soon  as  it  passes  over  the  ship's  side  into  the 
hands  of  the  harbour  porters  employetl  by  the 
consignees.  British  SJtipotvfierg  Co,  v.  Grimond, 
3  Ct.  of  Sess.  Cas.  (4th  ser.)  968. 

1).  Kannor. 

Diicharge  of  Cargo  <*  into  Lighters  " — ^Dntiei  of 
Shipowner  and  Contignee.]— The  plaintiff's  ship 
was  chartered  for  the  carriage  of  a  cargo  of  spars 
from  Christiania  to  the  Surrey  Commei'cial  Docks 
in  the  port  of  London.  By  the  charterparty  the 
ship  was  to  discharge  *'  over  side  in  the  river  or 
dock  into  lighters  or  otherwise  if  required  by 
consignees."  I n  an  action  by  the  plaintiff  against 
the  consignees  of  the  cargo  for  demurrage : — Held, 
that  under  the  charterparty  the  shipowner  was 
only  bound  to  put  the  goods  within  the  reach  of 
the  consignees'  men  in  the  lighters,  and  that  it 
was  then  their  duty  to  take  part  in  the  operation  ; 
that  the  delay  hail  arisen  from  the  fault  of  the 
consignees  in  not  having  a  sufficient  number  of 
men  upon  their  lighters  for  the  pur()ose3  of  taking 
deliveiy  within  the  lay  days,  and  that  the  ship- 
owner was  therefore  entitled  to  claim  demurrage. 
Pet^nten  v,  Freebody,  65  L.  J.,  Q.  B.  12 ;  [1895] 
2Q.B.294;  14R.493;  73L.T.163;  44W.R.5; 
8  Asp.  M.  C.  65—C.  A. 

BealB — ^Deliyery  into  the  Water — ^Acqnieicenoe 
by  Consigneei.] — By  charterparty  a  timber  cargo 
was  to  be  delivered  as  customary  at  the  \>OTt  of 
discharge  at  a  wharf  or  dock  to  be  named  by  the 
consignees.  The  ship  was  ordered  by  the  con- 
signees to  discharge  at  Queen's  Dock,  Glasgow, 
but  the  harbour-master  refused  a  berth  there  ilnd 
ordere<l  the  ship  to  a  berth  where  the  deals  had  to 
be  discharge<i  into  the  water.  The  consignees 
took  discharge  there,  and  sued  the  shipowner 
for  damage  to  the  deals  by  water : — Held,  that 
having  acquiesced  in  the  mode  of  discharge, 
they  could  recover  nothing.  T1io-r»en.  v.  McDovoally 
19  Ct.  of  Sess.  Cas.  (4th  ser.)  743. 

See  aUo  as  to  discharge  of  timber.  La  Conr  v. 
Donaldton^  ante,  col.  473. 

o.  Place* 

Stre  also  ante,  XIV.  Demurrage,  col.  461. 

DeliYory  of  Cargo  at  Safe  Port.] — A  shipowner 
entei"ed  into  a  charterparty  with  the  consignor 
.of  goods  by  which  he  was  to  deliver  them  at  a 
good  and  safe  port  to  be  named  by  the  consignor. 
The  consignor  named  a  port  at  which  it  was 
found  that  the  ship  could  not  safely  unload,  and 
the  captain  proceeded  elsewhere  and  unloaded. 
The  consignee  brought  an  action  against  the 
captain  for  damages  for  delivering  elsewhere  ; 
the  consignor  wi*ote  to  the  captain,  "  We  would 
recommend  you  to  settle  the  matter  in  the  best 
way  you  can."  The  6hiix)wner  defended  the 
action,  and  was  ultimately  successful;  but  he 


incurred  consideraUe  costs  in  excess  of  those 
which  the  unsuccessful  party  had  to  pay : — Held, 
in  an  action  by  the  shipowner  against  the  con- 
signor, that,  such  costs  not  being  <lamage8  flowing 
from  the  consignor's  breach  of  contract,  and  the 
consignor  not  having  given  authority  to  incur 
them,  the  shipowner  could  not  recover  them  ; 
that  the  amount  recoverable  by  the  shipowner  in 
respect  of  port  dues  was  only  the  difference 
between  what  he  would  have  paid  had  the  ship 
unloaded  at  the  port  named,  and  what  he  actually 
did  pay  ;  and  that  insurai^oe  on  the  voyage  from 
the  port  named  to  a  safe  port  must  be  taken  to 
have  been  included  in  the  claim  for  demurrage, 
which  had  been  allowed  in  full.  Boons  t. 
BuUocky  38  L.  T.  34 ;  3  Asp.  M.  C.  552. 

At  whieh  Port  or  Doek.] — The  pUintiffs  were 
indorsees  of  the  bill  of  lading  of  a  cargo  which, 
according  to  the  charterparty,  which  contained  a 
reference  to  the  bill  of  lading,  was  to  be  unloaded 
at  S.,  "at  the  usual  place  of  discharge,  and 
accortling  to  the  custom  of  the  port."  On  the 
arrival  of  the  vessel  at  S.  the  master  put  into  the 
South  Dock,  when  the  indorsees  of  the  bill  of 
lading  ordered  him  to  remove  her  to  the  GiU 
Dock,  which  the  master  refused  to  do  until  he 
had  been  paid  the  expenses  incurred  by  entering 
the  South  Dock.  Both  docks  were  usual  places 
of  delivery  for  a  similar  cargo  as  that  in  the  bill 
of  lading  : — Held,  that,  in  default  of  a  custom  to 
the  contrary  being  proved,  the  master  was  not 
bound  to  lie  in  the  river  waiting  for  instructions, 
and  was  justified  in  mooring  in  the  South  Dock, 
but  that,  having  received  directions  to  deliver 
his  cargo  in  the  GiU  Dock,  he  was  bound  to  obey 
them.  J7ie  Felix,  37  L.  J.,  Adm.  48 ;  L.  R.  2 
A.  &  E.  273  ;  18  L.  T.  587. 

Under  an  open  charterparty  co  deliver  a  cargo 
at  a  certain  port,  it  is  the  duty  of  the  master  to 
obey  the  directions  of  the  owner  of  the  cargo  aa 
to  ihe  place  of  discharge  in  such  port.    lb. 

If  before  the  directions  of  the  owner  of  the 
cargo  are  received,  the  master  has  already  incurred 
expenses  by  going  to  another  place  of  discharge, 
he  is  not  entitled  to  pi-epayment  of  those  expenses 
as  a  condition  of  going  to  the  place  of  discharge 
directed.    lb.    See  Th^  Bahia,  ante,  col.  521. 

Sefnsal  of  Freighter  to  name  Wharf.]— By  a 
charterparty  the  owner  of  a  ship  was  to  carry  a 
cargo  of  coals  to  London,  and  there  deliver  the 
same  "  at  a  good  and  safe  wharf  "  to  the  freighter 
or  assigns,  paying  freight  6*.  per  ton.  One 
market-day  to  be  allowed  for  sale  or  1  ^d.  \yeT  ton 
additional  freight  for  each  market-<lay's  deten- 
tion thereafter.  The  vessel  came  into  collision 
with  a  steam-tug  in  the  Thames,  and  was  sunk 
with  the  cargo  on  boartl,  but  was  got  up,  and  on 
the  afternoon  of  the  23rd  of  April  arrived  at  a 
pier  at  Wapping,  whither  she  was  ordered  by  the 
harbour-master.  Notice  of  her  arrival  was  on 
the  same  day  given  to  the  agents  of  the  freighter, 
and  they  were  required  to  name  a  wharf ;  but 
they  declined  to  do  so.  On  tlie  24ih  the  ship 
and  freight  were  arrestetl  by  process  out  of  the 
admiralty  court,  in  a  suit  instituted  by  the 
oivners  of  the  tug : — Held,  that  the  shiiwwner 
was  entitled  to  i-ecover,  as  damages  for  the  refusal 
to  name  a  wharf,  and  so  refusing  to  accept  the 
cargo,  the  amount  which  he  would  have  received 
as  freight  if  the  cargo  had  been  duly  delivered — 
there  having  been  a  complete  breach  before  the 
arrest ;  but  that  he  was  not  entitled  to  demurrage. 
Stewart  v.  BAHjerson,  L.  R.  6  C.  P.  424. 


587 


SHIPPING— XV.  Cargo. 


588 


Obtainiag^  Pratiqiie  ^r  PermiifioiL] — A  decla- 
ration on  a  charteq)arty  stated,  that  "  the  vemel 
was  ready  to  be  unloaded  on  a  certain  day  at  W., 
and  badreoeived  pfratique,"  and  issue  thereon.  It 
was  proved  that  no  custom-house  existed  at  W. : 
that  no  sanitary  regulations  were  adopted  ;  and 
that  a  licence  to  unload  was  never  granted.  The 
jury  found,  that  the  vessel  was  ready  to  be 
unloaded  on  the  said  day,  but  that  she  had  not 
received  pratique,  and  they  found  a  verdict  for 
the  defendant : — Held,  that  what  took  place  was 
equivalent  to  pratique,  and  that  in  substance  the 
issue  was  found  for  the  plaintiff.  Bailey  v. 
UAmtyare,  3  N.  &  P.  114  ;  7  A.  &  E.  919  ;  7 
L.  J.,  Q.  B.  91. 

Sale  of  Car^o — Port  of  OeliYory  to  bo  Vamed 
by  Purohaaer—Bill  of  Lading.] — See  Bateman 
V.  Qreen^  ool.  545. 


d.  Softiflal  to  BeoelTO. 

IHiponoiiig  with  DoUTory.! — ^A  declaration  set 
forth  an 'Executory  contract,  by  which  the  defen- 
dant was,  on  the  arrival  of  a  vessel  at  Belfast, 
to  become  the  purchaser  of  a  third  of  her  cargo, 
at  a  stipulated  price,  which  was  to  be  paid  by 
him  to  the  plaintiff,  after  delivery  of  the  cargo 
to  the  defendant,  at  Belfast,  and  alleged  that 
the  defendant,  before  the  arrival  of  the  ship  at 
Belfast,  dischai^ged  the  plaintiff  from  delivering 
the  cargo,  and  thenceforth  wholly  refused  to 
perform  the  contract : — Held,  that  the  defendant 
was  not  bound  to  answer  an  inquiry  made  by 
the  plaintiff  before  the  arrival  of  the  ship,  as 
to  whether  he  intended  to  fulfil  the  contract. 
Riplry  v.  M'avre,  4  Ex.  .S46  ;  18  L.  J.,  Ex.  419. 

Held,  also,  that  a  refusal  by  the  defendant  to 
perform  the  contract  made  before  the  arrival  of 
the  ship  was  not  in  itself  a  breach  of  the  con- 
tract, but  that  a  refusal  at  any  time,  unretracted 
up  to  the  time  of  the  arrival  of  the  vessel,  was 
evidence  of  a  continuing  refusal  down  to  and 
inclusive  of  the  time  when  he  was  bound  to 
receive  the  cargo,  and  that  a  continuing  refusal 
was  a  breach  of  the  contract.    Ih. 

Held,  also,  that  such  a  refusal  before  arrival 
was  a  waiver,  at  the  time  of  the  delivery  of  the 
cargo,  and  if  unretracted,  dispensed  with  the 
actual  delivery  of  the  cargo  after  arrival.    Ih. 

Held,  aL<K>,  that  the  defendant,  by  insisting 
that  the  cargo  shoidd  be  delivered  to  him  at 
Belfast,  but  upon  terms  other  than  those  of  the 
contract,  did  not  withdraw  his  refusal,  or  retract 
his  waiver,  discharging  the  plaintiff  from  deliver- 
ing the  cargo  then  under  the  contract.    Ih, 

It  was  stipulated  by  a  charterparty,  made 
between  the  plaintiffs  and  the  defendants,  that 
the  master  of  the  ship  should  sign  bills  of  lading 
as  presented,  or  pay  a  named  penalty.  He 
refiued  to  sign  bills  of  biding,  and  sailed  without 
doing  so.  He  proceeded  to  the  port  of  discharge, 
delivered  a  portion  of  the  cargo  to  the  consignees, 
but  ceased  ooing  so,  and  warehoused  the  remain- 
der, as  they,  acting  under  instructions  from  the 
charterers,  claimed  to  deduct  from  the  freight 
an  amount  equal  to  the  penalty  named  in  the 
charteiparty  : — Held,  that  the  charterers  were 
entitlecl  to  nominal  damages  against  the  owners 
for  not  signing  the  bills  as  pre^nted,  but  that 
they  were  not  entitled  to  recover  for  conversion, 
as  the  acts  of  the  plaintiffs  had  prevented  the 
delivery.  JifnM  v.  Hough^  49  L.  «T.,  Ex.  211  ;  5 
Ex.  D.  115  ;  42  L.  T.  108  ;  4  Asp.  M.  C.  248— C.  A. 


See  Beyner  v.  BederiaJUieholaget  Qyndor,  supra, 
col.  317  ;  Shirwell  v.  Shaplock^  post,  col.  554, 
and  ea»ea  infra. 

dnaj  Borth -^  Boftasal  to  Diiobargo  vntil 
Alongaido.] — A  ship  was  chartered  to  discharge 
at  "Dunilalk  quay."  She  arrived  at  the  quay 
and  moored  alongside  a  vessel  that  occupied  the 
only  berth  at  the  quay.  The  ship  was  rea<ly  niid 
the  master  offered  to  discharge  either  into  lighters 
or  over  the  deck  of  the  ship  alongside,  if  the 
charterer  would  pay  for  labour  and  stages. 
There  was  evidence  that  ships  usually  discharged 
alongside  the  quay.  The  charterer  refused  to 
discharge  until  the  ship  was  alongside  the  quay  ; 
and  she  was  detained  until  the  other  ship  hacl 
loaded  : — Held,  that  the  charterer's  obligation  to- 
discharge  did  not  begin  until  the  ship  was  along- 
side the  quay.  Strahan.  v.  Gahriel^  1  Maude* 
&  Pollock  on  Sh.,  4th  ed.  p.  407,  note  k, 

Timbor  Garyo— Boftual  to  BoooiYO  in  Bafto.]^ 
— See  La  Qmr  v.  Donaldton^  ante,  col.  473. 

e.  Warahonains'. 

And  seej  supra,  8.  Duty  of  Masteb  to  Pbe- 
SERVE,  &c.,  col.  520. 

"So  Warohouaoa.] — ^Where  consignees  do  not 
appear  to  claim  goods  at  the  port  of  discharge, 
and  there  is  no  statutable  warehouse,  semble, 
that  the  master  may  still  land  the  cargo  without 
losing  his  possession  and  control  over  it  (placing 
the  goods  in  a  warehouse  belonging  to  or  hired 
for  his  owners),  and  so  preserve  his  lien.  Morw-le- 
Blanch  V.  WlUim,  42  L.  J.,  C.  P.  70 ;  L.  R.  8- 
C.  P.  227  ;  28  L.  T.  415  ;  1  Asp.  M.  C.  605. 

Where  no  application  for  delivery  is  made,  the 
captain  may  land  and  warehouse  the  cargo  at 
the  expense  of  the  merchant ;  and  where  that  is. 
forbidden  by  the  authorities  of  the  port,  he  is. 
not  justified  in  destroying  the  cargo  ;  but  in  the 
absence  of  advices,  he  may  take  it  to  such  a 
plaee  as  in  his  judgment  is  most  convenient,  and 
may  charge  to  the  merchant  all  expenses  pro- 
perly incurred.  Argos^  Cargo  car,  Gavdet  v.. 
Brown,  L.  R.  5  P.  C.  134  ;  28  L.  T.  745  ;  21 W.  R. 
707  ;  2  Asp.  M.  C.  6. 

Late  Solitvrj.]— Under  the  Merchant  Shipping 
Act  Amendment  Act,  1862  (25  &  26  Vict.  c.  6.3), 
s.  67,  a  shipowner  may  land  goods  whenever  the 
delivery  of  them  to  the  owner  within  the  proper 
time  has  been  prevented  by  the  force  of  circum- 
stances, whether  the  owner  is  or  is  not  to  blame. 
Th4)  JSnergiCf  Miedbrodt  v.  Fitz*imon,  44  L.  J., 
Adm.  25  ;  L.  R.  6  P.  C.  366  ;  32  L.  T.  579  ;  28 
W.  R.  932  :  2  Asp.  M.  C.  555. 

And  tee  XIII.  Freight,  4.  Lien  on  Cabgo. 

Duty  of  Sbipownor — Votioo.]~When  goods 
are  landed  under  sub-s.  6,  25  &  26  Vict.  c.  63, 
8.  67,  sub-s.  7,  does  not  apply,  for  the  latter  refers 
only  to  the  discharging  of  cargo  overside,  and 
not  to  the  landing  of  it  for  the  purposes  of 
assortment  on  the  wharf,  and  the  wi*itten  notice 
referred  to  in  sub-s.  7  applies,  therefore,  to  cases 
arising  under  that  subjection  only.  It  is  the 
duty  of  the  owner  of  goods  who  receives  either 
a  written  or  verbal  notice  that  he  can  have  them 
to  take  them  away  within  a  reasonable  time, 
and  that  whether  sub-s.  6  or  7  applies  to  the 
case.  Notice  to  the  lighterman  emp&yed  by  the 
owner  of  the  goods  is  notice  to  the  owner  him- 
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self.  A  ship  arriyed  in  dock  with  a  general 
cargo  on  the  12th  of  Decejnber,  and  began  to 
unload  on  the  quay  on  the  13th.  The  plaintiffs 
(owners  of  some  of  the  goods)  sent  a  lighterman 
and  barge  to  receive  their  portion  of  the  cargo 
on  the  13th.  It  was  not  then  ready.  On  the 
14th  the  lighterman  again  attended,  but  could 
obtain  no  information.  On  the  14th  the  firm  of 
lightermen  wrote  to  the  defendants  (the  ship- 
owners), stating  they  had  made  application  for 
the  goods,  and  inclosing  a  notice  requiring 
twenty-four  hours*  notice  of  the  defendants' 
readiness  to  deliver  the  goods,  and  stating  that 
they  would  not  be  responsible  for  any  landing 
charges.  On  the  loth  the  landing  of  the  cargo 
was  completed,  and  the  lighterman  was  that  day 
verbally  informed  he  could  have  the  goods  on 
the  morning  of  the  16th.  He  did  not  attend, 
and  the  goods  were  not  taken  away  till  the  29th. 
The  plaintiff  paid  the  dock  charges  under  pro- 
test, and  brought  an  action  to  recover  them 
back : — Held,  that  they  could  not  recover  them. 
The  Clan  Macdonald,  52  L.  J.,  Adm.  89  ;  8  P.  D. 
178 ;  49  L.  T.  408  ;  32  W.  R.  154  ;  5  Asp.  M.  C. 
148. 

Ability  of  Owner  to  take  Oelirery.]  —  By 
25  &  26  Vict.  c.  63,  s.  67,  where  the  owner  of 
goods  imported  fails  to  make  entry  thereof,  or 
having  made  entry,  to  land  the  same  jot   take 
delivery  thereof  within  a  certain  time,  the  ship- 
owner may  make  entry  of,  and  land  or  unship 
the  goods  at  the  time  and  in  the  manner  and 
subject  to  certain  conditions,  and,  if  at  any  time 
before  the  goods  are  landed  or  unshippeid,  the 
owner  has  made  entry  for  the  landing  and  ware- 
housing thereof  at  any  particular  wharf  or  ware- 
house other  than   that   at  which   the  ship  is 
•discharged,  and  has  offered  and  been  ready  to 
take  delivery  thereof,  and  the  shipowner  has 
failed  to  make  such  delivery,  and  has  also  failed 
sX  the  time  of  such  offer  to  give  the  owner  of 
the  goods  correct  information  of  the  time  at 
which  such  goods  can  be  delivered,  then  the 
shipowner  shall,  before  landing  or  unshipping 
tsuch  goods  under  the  power  hereby  given  to  him, 
give  to  the  owner  of  the  goods,  or  of  such  w^harf 
•or  warehouse  as  last  aforesaid,  twenty-four  hours' 
notice  in  writing  of  his  readiness  to  deliver  the 
goods : — Held,  that  to  entitle  himself  to  notice 
under  this  condition,  the  owner  of  the  goods 
must  at  the  time  of  his  offer  be  in  a  condition 
actually  to  take  delivery  thereof.    Berrerford  v. 
Mimtgmnerie,  17  C.  B.  (N.8.)  379  ;  34  L.  J.,  C.  P. 
41  ;  10  Jur.  (N.s.)  828  ;  10  L.  T.  814 ;  12  W.  R. 
1060. 

Where  the  shipowner,  at  the  time  of  the  offer 
to  take  delivery,  is  not  able  to  make  it,  he  is  not 
•excused  from  the  duty  of  giving  twenty-four 
hours*  notice  of  his  readiness  to  deliver,  because 
the  owner  c.f  the  goods  or  his  agent  does  not  ask 
for  correct  information  of  the  time  at  which 
•such  can  be  delivered,    lb. 

Goods  Landed  on  Wliarf  initead  of  Lighter.] — 
A  bill  of  lading  provided  that  "simultaneously 
with  the  ship  being  ready  to  unload  the  goods  or 
.any  part  thereof,*'  the  consignee  should  be  ready 
to  receive  the  same  from  the  ship's  side,  either 
on  the  wharf  or  quay  at  which  the  ship  might 
lie  for  discharge,  or  into  lighters,  and,  in  default, 
the  master  or  agent  of  the  ship  was  authorised 
to  land  the  goods  at  the  risk  and  expense  of  the 
.consignee.  Under  this  bill  of  lading,  sixty-five 
pipes  of  lemon  juice  were  loaded  on  board  a 


steamer  trading  between  the  Medit^ranean-and 
London,  which  anived  at  London  on  the  23rd  of 
March,  and  early  on  the  morning  of  the  24th 
was  ready  to  deliver  at  the  wharf,  and  had  landed 
fifteen  of  the  sixty -five  pipes  on  the  wharf  before 
the  holders  of  the  bills  of  lading  were  ready  with 
their  lighter  ;  they  then  applied  for  the  delivery 
of  the  remainder  into  their  lighter,  which  the 
shipowners  refused,  and  landS  them  on  the 
wharf.  In  an  action  to  recover  wharfage  charges 
and  demurrage  for  detention  of  the  lighter: — 
Held,  that,  under  the  bill  of  lading,  and  25  &  26 
Vict.  c.  63,  s.  67  (5),  the  shipowners  assuming 
that  they  would  incur  no  loss  or  expense  by 
unloading  the  remaining  pipes  into  the  lighter, 
instead  of  on  the  wharf,  were  bound  to  deliver 
them  to  the  holders  of  the  bill  of  lading;  and 
therefore  they  were  entitled  to  recover.  WiUon 
V.  Limdon,  Italian  and  Adriatic  Steam  Kariga- 
tion  Q}.,  1  H.  &  R.  29 ;  35  L.  J.,  C.  P.  9 ;  L.  R.  1 
C.  P.  61  ;  12  Jur.  (N.8.)  52  ;  13  L.  T.  435  ;  14 
W.  R.  101. 

Ooodi  Landed — Fire.] — ^To  a  declaration  on  a 
contract  by  the  master  of  a  steam- vessel,  to  con* 
vey  goods  from  Dublin  to  London,  and  to  deliver 
the  same  at  the  port  of  London,  a  plea  that, 
after  the  arrival  of  the  vessel  at  London,  the 
defendant  caused  the  goods  to  be  deposited  on  a 
wharf,  there  to  remain  until  they  could  be 
delivered  to  the  plaintiff,  the  wharf  being  a 
place  where  goods  from  Dublin  were  accustomed 
to  be  landed,  and  fit  and  proper  for  such  pur- 
poses, and  that,  before  a  reasonable  time  for 
delivery  elapsed,  they  v/ere  destroyed  by  a  fire, 
which  broke  out  there  by  accident : — Held,  ill. 
OatUffe  V.  Bourne,  4  Bing.  (N.c.)  314  ;  5  Scott, 
667  ;  7  L.  J.,  C.  P.  172. 


Oook  Bzpensoi.] — In  an  action  by  con- 


signees against  a  shipowner  for  non -delivery  of 
goods  according  to  bills  of  lading,  in  which  there 
was  a  condition  that  the  goods  should  be  taken 
from  the  ship  by  the  consignees  immediately  the 
ship  was  ready  for  discharge,  and  that  otherwise 
they  would  be  landed  or  put  into  craft  at  the 
merchant's  risk  and  expense,  and  the  goods 
having  been  landed  at  a  dock  the  day  after  the 
ship  was  ready  for  discharge,  but  after  the  con- 
signees were  ready  to  receive  on  payment  of 
freight,  and  the  goods  having  been  detained  for 
some  time  for  dock  charges,  payment  of  which 
was  refused : — Held,  that  it  was  for  the  jury 
whether  the  consignees  had  complied  with  the 
condition,  or  whether,  if  not,  the  shipowner  had 
gone  .beyond  it  in  hinding  the  goods,  but  that, 
even  if  the  consignees  were  entitled  to  recover, 
yet,  since  they  might  have  received  the  goods  on 
payment  of  a  small  sum  under  protest,  they 
would  not  be  entitled  to  recover  full  damages  for 
the  delay,  as  their  proper  course  was  to  have 
paid  the  disputed  sum,  under  protest.  Alexiadi 
V.  RoUnson,  2  F.  &  F.  679. 

Gnetom  of  Port  of  London — Landing  on  the 

Quay.] — ^A  bill  of  lading  stipulated  (inter  alia) 
that  "the  merchandise  shipped  thereunder  was 
to  be  received  on  the  quay  at  London,  and 
delivered  therefrom  by  the  person  appointed  by 
the  steamship's  agent,  &c.,  the  merchandise  to  be 
received  and  delivered  according  to  the  customs 
and  usages  of  the  respective  ports."  A  custom 
was  proved  with  regard  to  grain  cargoes  coming 
to  London,  that  if  the  merchant  does  not  demand 
delivery  of  the  grain  within  twenty-four  houra 
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after  the  ship^s  arrivalf  the  ship  is  entitled  to 
discharge  the  goods  on  the  quay.  The  merchant 
did  not  demand  delivery  of  the  cargo  within  the 
twenty-four  hours,  and  it  was  landed  on  the 
quay : — Held,  that  the  custom  was  not  incon- 
sistent with  the  terms  of  the  bill  of  lading,  and 
that  therefore  the  merchant  was  bound  to  pay 
the  expenses  incurred  in  weighing  out  the  cargo 
and  the  quay  rates.  Atte  y.  Stumore,  1  Cab.  &. 
E.  321,  n.    Reversing  S.  C,  1  Cab.  &  E.  319. 

Goods  were  shipped  under  a  bill  of  landing  at 
Calcutta  to  be  delivered  in  like  good  order  and 
condition  from  the  ship's  tackles  at  the  port  of 
London.  On  arrival  in  the  port  of  London  the 
consignee  demanded  overside  delivery  into 
lighters  immediately  from  the  ship's  tackles. 
The  shipowner  landed  them  on  the  dock  wharf, 
and  was  ready  to  deliver  them  thence  into  the 
consignee's  lighters,  but  the  consignee  carted 
them  away,  thereby  becoming  liable  to  certain 
dock  charges,  which  he  paid.  In  an  action  by 
the  consignee  to  recover  the  amount  so  paid,  the 
jury  found  that  there  was  a  custom  for  steam- 
ships having  a  general  cargo  (the  defendant's 
«hip  being  such)  coming  into  the  port  of  London 
and  using  the  docks,  to  discharge  the  goods  on 
to  the  quay,  and  thence  into  lighters : — Held, 
that  the  custom  found  was  not  inconsistent 
with  the  terms  of  the  bill  of  lading,  and  that 
the  shipowner  was  entitled  to  discharge  the 
goods  on  to  the  quay,  and  was  not  liable  for  the 
charge  sought  to  be  recovered.  Marzetti  v.  Smithy 
49  L.  T.  580  ;  6  Asp.  M.  C.  166— C.  A.  Affirming 
1  Cab.  &  £.  6. 

10.  Jettison. 

See  alto  XYII.  Avebaoe. 

Safetj  of  Life— Paiiengeii  throwing  Cargo 
Ororboard.] — Passengers,  for  the  safety  of  their 
lives,  may  cast  cargo  overboanl  without  being 
liable  to  the  owners  of  it.  Mause't  Case^  12 
Co.  Rep.  63. 

Cargo — Jettiion— Bights  of  Ctrgo  Owner.] — 
Where  a  ship  is  stranded  by  the  negligence  of 
her  mast^,  and  a  jettison  of  cargo  is  properly 
made  : — Held,  that  the  cargo  owners  are  entitled 
to  general  average  contribution  ;  secus  as  to  the 
shipowner.  Strang,  Steel  ^*  Cb,  v,  Seott,  59 
L.  J.,  P.  C.  1  ;  14  App.  Cas.  601  ;  61  L.  T.  697  ; 
38  W.  R.  452  ;  6  Asp.  M.  C.  419— P.  C. 

Bights  and  Bomedios  of  Cargo  Owner  in  ease 

of  Jettison  considered.]— 7 ^'<f. 


11.  Sale,  Assignment,  and  Mobtoage. 

Bale  on  the  Hypothesii  of  its  Ezistenee.] — 
Merchants  at  Smyrna  chartered  a  vessel,  and 
loaded  it  at  Salonica  with  a  cargo  of  Indian 
corn.  The  bill  of  lading  was  indorsed  by  them, 
and  sent,  together  with  the  charterparty,  to  B., 
their  agent  in  London,  with  instructions  to  sell 
the  cargo  on  their  account.  They  also,  through 
B.,  insured  the  cargo  "  at  and  from  Salonica  to  | 
the  port  of  discharge  in  the  United  Kingtlom,"  ' 
"com  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded,"  Cora  factors 
in  London  were  accordingly,  on  the  1st  May, 
1848,  employed  by  B.  to  sell  the  cargo,  and  they 
sold  it  to  Con  the  15th  May.  The  bought  note 
stated  that  C.  had  bought  of  them  "  a  cargo  of 
about  1,180  quarters  of  Salonica  Indian  corn," 


&c.,  "  of  a  fair  average  quality  when  shipped," 
&c.,  "  27*.  per  quarter  free  on  board,  and  includ- 
ing freight  and  insurance  to  a  safe  port  in  the 
United  Kingdom ; "  "  jmyment  at  two  months 
from  this  date,  or  in  cash,  less  discount,"  &c., 
"upon  handing  shipping  documents."  The 
vessel  sailed  from  Salonica  with  a  cargo  de- 
scribed in  the  bought  note,  and  was  obliged  to 
put  into  Tunis  in  distress.  It  was  there  found 
that  from  the  heated  and  damaged  state  of  the 
com  it  was  unfit  to  be  carried  farther,  and  it 
was  consequently  unshipped,  and  sold  by  the 
captain  on  the 24th  April.  The  parties  interested 
in  the  cargo  were  ignorant  of  these  facts  till 
after  the  sale  to  C. : — Held,  that  the  contract 
was  for  the  sale  of  a  cargo  supposed  to  exist  and 
to  be  capable  of  transfer,  and  that,  as  it  bad 
been  sold  and  delivered  to  others  before  the 
I  sale  to  C,  the  com  factors  were  not  liable. 
,  Qniturier  v.  Jltutie,  6  H.  L.  Cas.  673 ;  25  L.  J., 
I  Ex.  253  ;  2  Jur.  (N.S.)  1241--H.  L.  (E.) 

I 

I     Assignment  — "Appartenanees."]—B.,  being 

■  entitled  to  a  moiety  of  a  ship  engaged  in  the 

!  whale  fishery,  executed  a  bill  of  sale  of  such 

I  moiety,  together  with  a  moiety  of  the  tackle  of 

the   ship  and  the   appurtenances  to    the  ship 

belonging  to  H.,  for  the  purpose  of  indemnifying 

him    against  certain  bills  accepted  by  H.  to 

accommodate  B. : — Held,  that  the  cargo  did  not 

pass  under  the  word  "  appurtenances."    Langton 

V.  Hifrton,  6  Beav.  9 ;  6  Jur.  367.     S,  C,  on 

another  point,  infra. 


Bankmptoy,  Order  and  Disposition.] — 

A.  was  the  owner  of  a  ship  which,  in  March, 
1857,  sailed  for  the  coast  of  Africa,  and  in  May 
and  July  she  was  supposed  by  him  to  be  upon 
that  coast,  completing  her  cargo  of  palm-oil,  and 
it  was  also  expected  that  she  would  be  home 
again  about  Octob<*.r.   On  the  1 1th  of  November, 

1857,  the  ship  had  not  arrived,  and  A.  assigned 
the  cargo  to  B.  ;  and  on  the  23rd  of  January, 

1858,  B.  sent  by  post,  to  the  captain,  notice  of 
such  assignment.  This  notice  never  reached  the 
captain.  The  ship  remained  on  the  coast  of 
Africa  till  the  12th  of  February,  1858,  when  she 
set  sail  and  arrived  at  Bristol  on  the  14th  of 
April.  A.  had  become  bankrupt  on  the  1st  of 
March,  1858,  and  when  the  ship  arrived  his 
assignees  claimed  the  cargo  : — Held,  that  they 
were  not  entitled  to  it,  as  there  had  been  no 
default  upon  the  part  of  B.,  and  as,  therefore, 
the  cargo  could  not  be  said  to  be  in  the  posses- 
sion of  A.  at  the  time  of  his  bankruptcy,  as 
reputed  owner,  by  the  consent  and  permission  of 
the  true  owner.  Aflraman  v.  Batfs,  2  El.  &,  El. 
456  ;  29  L.  J.,  Q.  B.  78 ;  6  Jur.  (N.8.)  294  ;  1 
L.  T.  322. 

A.,  by  deed,  assigns  the  cargo  of  two  ships  to 

B.  and  C,  but  has  no  chart«;rparty  or  bill  of 
lading  to  deliver  to  them.  On  the  arrival  of 
one  of  the  ships,  he  assigns  to  another  person, 
and  afterwards  commits  an  act  of  bankruptcy  : 
— Held,  that  B.  and  C,  not  having  been  ready 
to  take  possession  of  the  ship  on  her  arrival,  had 
thereby  permitted  A.  to  continue  reputed  owner 
under  the  statute  21  Jac.  1.  Pkilpott  v. 
Williamt,  2  Eden,  231. 

AdYanoe  on  Cargo — Consignee  for  Sale^Lien 
of  Vendor.] — A.  being  interested  in  a  moiety  of  a 
cargo,  and  having  entered  into  a  contract  with 
B.  to  let  him  have  half  his  share,  wrote  to  C. 
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and  D.f  the  consignees,  informing  them  and 
authorising  them  to  sell  the  cargo,  and  carry  the 
proceeds  to  their  separate  accounts.  The  con- 
signees acted  upon  this,  and  made  advances  to 
B.,  and  B.  also  charged  his  interest  in  favour  of 
E.  It  had  been  agreed  between  A.  and  B.  that 
they  should  pay  for  the  cargo  by  two  bills' 
each  to  be  paid  by  one  of  them.  B.  did  not  pay 
his  bill.  It  did  not  appear  whether  A.  had  paid 
it  or  not : — Held,  that  A.  had  no  lien  on  the 
proceeds  of  B.'s  share,  either  as  against  him  or 
as  against  C.  and  D.,  or  against  £.  Halroyd  v. 
GH^thg,  3  Drew.  428. 

Comignee  —  Billf  drawn  against  Cargo  — 
lien.] — The  general  lien  of  a  consignee  cannot 
be  set  up  in  opi^osition  to  a  positive  appropria- 
tion by  the  consignor  of  cargo  to  the  payment  of 
specified  bills  of  exchange.  Frith  v.  Forbes,  82 
L.  J.,  Ch.  10 ;  8  Jur.  (N.S.)  1111  ;  7  L.  T.  261  ; 
11  W.  R.  4— L.JJ. 

Direction  to  pay  out  of  Proeeedi— Lien.]— A. 
consigns  a  cargo  to  B.,  with  a  direction  to  pay 
to  C,  out  of  the  proceeds,  a  sum  of  money, 
and  writes  G.  to  thkt  effect ;  C.  has  no  lien  on 
the  proceeds.    Seywtwd,  Exparte^  2  Bose,  355. 

Of  ftitore  Cargo  —  Lien  for  PnrefaaM-money 
supplied.] — Under  an  assignment  of  a  ship  and 
her  present  and  future  cargo,  freight  and  earn- 
ings, by  the  owner,  for  securing  to  the  assignees 
&U  moneys  which  they  had  advanced,  or  might 
become  liable  to  pay,  on  account  of  the  vessel 
and  her  cargo,  which  they  had  furnished  the 
means  of  purchasing  : — Held,  that  the  assignees, 
who  were  also  the  ship's  agents,  were  entitled  .to 
retain  a  bill  which  was  given  for  the  purchase  of 
part  of  the  homeward  cargo,  and  was  remitted 
but  not  indorsed  to  them  by  the  owner ;  not- 
withstanding he  denied  that  it  was  remitted  in 
payment,  and  stated  that  they  had  not  paid, 
and,  contrary  to  an  express  understanding,  had 
left  him  personally  liable  to  some  of  the  debts 
incurred  in  fitting  out  the  vessel ;  and  an  injunc- 
tion which  had  been  obtained  by  the  assignees, 
restraining  an  action  of  trover  for  the  bill,  was 
continued  until  the  hearing.  OurtU  v.  Auher^ 
1  Jac.  &  Walk.  526. 

Ezeention  Creditor.]  —  Equitable  assignment 
of  a  future  cargo  (whales  to  be  caught),  per- 
fected by  possession  taken  on  the  ship's  arrival, 
held  good  as  against  an  execution  creditor. 
Langton  v.  Horton^  1  Hare,  549;  11  L.  J.,  Ch. 
299.    S,C.,  on  another  point,  supra. 

Fraud  —  Bills  aeeepted  against  Cargo — Sub- 
sequent Sale.] — A.  chartered  a  ship  in  his  own 
name,  and  consigned  it  to  B.  in  Cuba,  under 
an  agreement  that  B.  should  ship  goods  and 
consign  them  to  A.,  and  that  A.  should  accept 
B.'s  bills  for  their  value.  After  A.  had  accepted 
bills  on  the  faith  of  the  agreement,  B.  sold  the 
cargo  to  C,  who  had  notice  of  the  terms  of  the 
chartcrparty,  and  that  it  was  consigned  to 
another  person : — Held,  that  assuming  that  the 
fact  of  A.'s  appearing  principal  on  the  charter- 
party  made  it  incumbent  on  C.  to  ascertain  the 
relations  between  A.  and  B.,  yet  that,  as  B.  was 
actually  the  principal,  and  not  the  agent  of  A., 
C.  could  safely  deal  with  him  for  the  cargo, 
and  that  the  circumstances  that  B.  had  com- 
mitted a  fraud  on  A.  did  not  prevent  C.  from 
obtaining  a  good  title  to  the  goods.  Znlneta  v. 
Tyr'ie,  15  Beav.  577. 


A  merchant  in  Cuba  sold  part  of  a  cargo 
shipped  by  him  to  B.,  and  C.  (who  was  A.'9 
correspondent  in  England),  being  informed 
thereof  by  B.,  made  no  claim  until  four  months 
afterwards,  when  he  insisted  on  a  paramount 
right  over  B.  to  the  cargo : — Held,  that  evea 
assuming  he  had  originally  such  right,  his  con- 
duct harl  been  such,  that  a  court  of  equity 
would  not  allow  him  to  enforce  it  against  B. 
lb. 

Sale  bj  Consignor — Property  in  Consignor  or 
Consignee.] — When  by  a  bill  of  lading  gwxls  are 
made  deliverable  to  the  shipper,  or  his  order, 
and  not  to  the  consignee,  the  ]us  disponendi,  or 
control  over  the  property  in  the  goods  shipped, 
remains  with  the  shippers,  although  the  invoice 
states  that  the  goods  were  shippeil ''  on  account 
of  and  at  the  risk  of  "  the  consignee  ;  such  state- 
ment being  not  conclusive,  of  itself,  that  the 
right  to  the  possession  of,  as  well  as  the  proi>erty 
ill,  the  goods  was  intended  to  be  unconditionally 
passed  to  the  consignee.  Sheph&rd  v.  HarrtMon, 
40  L.  J.,  Q.  B.  148  ;  L.  R.  6  H.  L.  116  ;  24  L.  T. 
867  ;  20  W.  R.  1  ;  1  Aflp.  M.  C.  66— H.  L.  (K.) 

The  burden  of  shewing  the  existence  of  a 
dilferent  siate  of  things  lies  with  the  person  who 
contradicts  what  would  be  the  ordinary  legal 
conclusion  from  the  transaction.    lb. 

Purchaser  taking  Bilk  of  Voyage.] — C.  agreed 
with  P.  to  ship  on  board  a  vessel  a  cargo  of  fresh- 
water ice,  and  to  despatch  the  vessel  with  all 
speed  to  any  ordered  port  in  the  United  Kingdom, 
"the  vendor  forwarding  bills  of  lading  to  the 
purchaser,  and  upon  receipt  the  purchaser  takes 
upon  himself  all  risks  and  dangers  of  the  seas  "  ; 
and  purchaser  agreed  to  buy  and  receive  the  ice 
on  its  arrival,  and  pay  for  it  in  cash  en  delivery, 
at  the  rate  of  20«.  a  ton  of  20  cwt.,  weighed  on 
board  during  delivery.  The  vessel  was  lost 
during  the  voyage  by  risks  and  dangers  of  the 
seas  within  the  meaning  of  the  agreement,  and 
after  the  receipt  by  the  purchaser  of  the  bills  of 
lading.  The  vendor  having  brought  an  action 
against  the  purchaser  to  recover  the  value  of  the 
cargo : — Held,  that  he  was  entitled  to  recover. 
Ca^le  V.  Playford,  41  L.  J.,  Ex.  44  ;  L.  R.  7  Ex. 
98  ;  26  L.  T.  315  ;  20  W.  R.  440  ;  1  Asp.  M.  C. 
255— Ex.  Ch. 

^BeliTsry  of  Clean  Bill  of  Lading  —  Von- 
aoceptanoe  of  Bill  of  Exchange  by  Purokaser.] 
— In  January,  1868,  C.  &  Co.  contracted  to  pur- 
chase 1,400  quarters  of  rye,  then  at  Salonica, 
from  the  plaintiffs,  at  Alt.  i^er  quarter,  free  on 
board,  March  shipment,  the  plaintiff  finding  the 
vessel.  The  plaintiffs  having  chartered  the 
"  Agatha,"  the  captain  on  loading  her  informed 
the  bank  that  she  would  take  from  200  to  300 
quarters  of  rye  beyomi  that  i»rdered  by  the  defen- 
dants. The  plaintifib,  being  unable  to  obtain 
any  rye,  purchased  seventy  quarters  of  maize  to 
make  up  the  cargo.  The  rye  and  maisse  were 
shipped  on  board,  and  one  bill  of  lading  was  made 
out  for  both  rye  and  maize  and  sent  to  the  plain- 
tiffs. The  maize  was  then  offered  to  the  defen- 
dants, and  two  invoices  aud  two  bills  of  exchange 
were  made  out,  one  for  the  rye,  the  other  for  the 
maize.  The  defendants,  who  refused  to  have 
anything  to  do  with  the  maize,  had  in  the  mean- 
time sold  the  rye  to  C,  but  C,  on  finding  there 
was  not  a  clean  bill  of  lading,  refused  to  accept 
either  it  or  the  bill  of  exchange.  The  plaintife  on 
being  informed  of  this  informed  the  defendants. 
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that  they  woald  discharge  the  maize  from  the 
ship  at  their  own  expense,  and  shortly  after- 
wards indorsed  the  bill  of  lading  as  follows : 
"  Deliver  the  rye  to  Messrs.  C.  £  Go.  or  their 
order,  and  the  within-mentioned  maise  to  us  or 
our  order.  The  delivery  of  the  maize,  and  the 
freight,  and  all  charges  thereon  to  be  at  our 
expense,  and  the  maize  to  be  delivered  so  as  not 
to  interfere  with  the  working  and  delivery  of  the 
rye  "  : — Held,  that  the  delivery  of  a  clean  bill  of 
lading  was  not  a  necessary  condition  of  the  con- 
tract, the  plaintifEs  having  been  ready  to  pay  all 
the  expenses  incident  to  the  maize  being  included 
in  the  bill  of  lading,  and  also  absolutely  and 
unconditionally  to  deliver  the  rye  in  time  ;  and 
also  that  there  was  a  sufficient  delivery  to  entitle 
the  plaintifEs  to  recover  for  non-acceptance. 
Imperial  Ottoman  Bank  v.  Cowan^  31  L.  T.  336  ; 

2  Asp.  M.  G.  418— Ex.  Gh. 

Haming  Fort — ^Bight  of  Fnrohafor  of  Cargo — 
vol  of  Lading.] — Where  a  grain  cargo  was  sold 
upon  terms  that  the  purchaser  should  have  the 
right  to  name  a  port  in  the  United  Kingdom  to 
which  it  was  to  be  brought,  and  bills  of  lading 
were  taken  by  the  vendors  without  consulting 
the  pnrchaseifi  as  to  the  port  of  delivery  : — Held, 
that  the  vendors  could  not  recover  against  the 
purchasers  for  not  accepting  the  cargo.  Knox  v. 
Mafne,  Ir.  R.  7  G.  L.  657 ;  JBateman  v.  Green, 
It.  R.  2  G.  L.  166. 

lUtaiwing  Bill  of  Lading.] — When  an  unpaid 
vendor  shipping  goods  under  a  contract  of  sale 
takes  a  bill  of  lading  making  the  goods  deliver- 
able to  his  order,  and  retains  such  bill  of  lading 
in  his  own  or  his  agent's  hands  for  his  own  pro- 
tection, he  does  not  reserve  the  vendor's  lien  only, 
in  case  of  the  purchaser's  making  default  in  pay- 
ment of  the  price,  but  reserves  a  right  of  disposing 
of  the  goods  so  long  at  least  as  the  purchaser 
continues  in  default.  Ogg  v.  Shuter,  45  L.  J.,  G.  P. 
44  ;  1  C.  P.  D.  47 ;  33  L.  T.  492 ;  24  W.  R.  100 ; 

3  Asp.  M.  G.  77— G.  A. 

Cuftom  of  Vendon  to  hold  BUli  of  Lading.] — 

A.  having  ordered  goods  from  B.,  a  firm  at 
Galcutta,  through  G.,  their  agent  in  this  country, 
received  an  invoice  of  the  goods,  with  a  notice 
that  B.  had  drawn  upon  him  for  the  price  at  six 
months.  On  calling  at  G.'s  ofiioe,  A.  was  met  by 
G.'s  messenger,  who  handed  to  him  for  his  accep- 
tance the  bill  of  exchange  drawn  upon  him  in 
respect  of  the  goods,  and  the  bill  of  laiding,  which 
was  pinned  to  the  bill  of  exchange.  A.  accepted 
the  bill  of  exchange,  and  af  terwanls  depositea  the 
bill  of  lading  with  £.  as  a  security  for  an  advance, 
together  with  a  policy  of  insurance  upon  the 
gwds  effected  by  himself  in  his  own  name,  G. 
having  declined  to  part  with  the  original  policy 
on  the  ground  that  it  included  other  goods  besides 
those  purchased  l^y  A.  A.  having  become  bank- 
rupt, and  unable  to  take  up  his  acceptance,  the 
goods  were  claimed  by  B.  and  G.,  on  the  ground 
that  the  bill  of  lading  had  been  improperly 
pledged,  having  come  into  A.'s  hands  irregularly, 
and  without  their  knowledge,  and  contrary  to  an 
allied  custom  amongst  East  India  merchimts  not 
to  part  with  the  bill  of  lading  of  goods  until  the 
vendee  has  taken  up  his  acceptances  on  account 
thereof  : — Held,  that  the  alleged  custom  of  trade 
was  merely  exceptional,  and  was  not  established 
as  being  the  usual  course  of  business  ;  and  that 
the  title  of  E.,  as  bonA  fide  assignee  for  value, 
must  prevail  over  any  claim  by  the  unpaid  vendors. 

VOL.  xin. 


Oorentry  v.  Oladetone^  87  L.  J.,  Gh.  SO  ;   L.  R.  4 
Eq.  493  ;  16  W.  R.  304. 

Sale  of  Cargo  to  inelndo  Oott  Troight  and 
Insnranoo— Bill  of  Lading  indoivad  to  Pnrokaaor 
— Transfer  of  Property  —  Chirtorparty.] — See 
Delaurier  v.  Wyllie,  XI.  Ghartbbpabtt,  supra, 
col.  287. 

War  Bilk-— Agroomont  to  Inmro.]— An  agree- 
ment for  purchase  of  a  cargo  of  oats  to  be 
shipped  by  the  "  Ems,"  a  German  ship,  at  Arch- 
angel, stipulated  that  the  seller  shoula  pay  '*  cost 
freight  and  insurance  to  London  or  the  east 
coast  of  Great  Britain  according  to  charter- 
party,  .  .  .  payment  to  be  made  in  London  on 
handing  invoice  and  in  exchange  for  shipping 
documents."  After  the  agreement  was  made  war 
between  France  and  Germany  was  declared : — 
Held,  that  the  seUer  was  bound- to  insure  against 
war  risk  ;  and  that  having  refused  to  do  so,  the 
purchaser  was  entitled  to  rescind  the  contract. 
Birhett  v.  Sngholm,  10  Gt.  of  Sess.  Gas.  (4th  ser.) 
170. 

BollTory  Ordor  of  Cargo  to  axriTO— Bankmptoy 

•—Lion.]— On  the  20ch  of  August,  1857,  B.,  the 
senior  partner  of  a  firm  of  Bristol  merchants 
and  shipowners,  being  then  in  London,  delivered 
to  the  plaintiff,  for  valuable  consideration,  a 
delivery  order,  directing  D.,  one  of  the  partners 
of  B.,  then  at  Bristol,  in  whose  name  the  wharf- 
age business  of  B.'s  firm  at  Bristol  was  carried 
on,  to  deliver  to  the  order  of  the  plaintiff  **  fifty 
tons  of  palm  oil  out  of  the  first  of  our  ships 
which  shall  arrive,  whether  it  be  the  '  Glenelg,' 
•Arab,' '  Mary  Ann  B.,'  or  *  Victory.'"  On  the 
following  day  the  Bristol  firm  suspended  pay- 
ment, and  their  affairs  were  wound  up,  under 
the  provisions  of  the  arrangement  clauses  of  the 
bankrupt  act,  by  deed  of  assignment,  dated 
the  8th  of  September,  1857,  of  which  the  defen- 
dants were  trustees.  The  deed  provided  that 
no  creditor  having  a  specific  lien  or  security  for 
his  debt,  who  executed  the  deed,  should  be  pre- 
judiced as  to  his  security.  Notice  of  delivery 
order  was  given  to  the  defendants  at  latest  on  the 
5th  of  September.  The  first  of  the  ships  named 
in  the  order  which  came  to  port  arrived  at  Bristol 
on  the  23rd  oi  October,  1857 ;  but  of  her  cargo 
only  twenty-seven  tons  of  palm  oil  remained 
unaffected  by  contracts  for  sue,  entered  into  by 
B.'s  firm  before  the  date  of  the  delivery  order  : — 
Held,  that  the  delivery  order  was  an  assignment 
of  and  a  valid  security  upon  fifty  tons  of  palm 
oil,  the  first  that  should  arrive  bcdonging  to  the 
firm  of  B.  k  Go.,  in  the  ships  named  in  the  order. 
Rayner  v.  Harford,  27  L.  J.,  Gh.  708  ;  4  Jur. 
(N.8.)  703 ;  6  W.  R.  743. 

Quantity  SUted  in  Bill  of  Lading.]— Upon  a 
purchase  and  sale  of  com  afioat,  made  before  the 
arrival  in  England  of  the  shipping  documents, 
the  written  contract  was  in  form  "  for  the  pur- 
chase of  the  cargo  per  *  Prima  Donna,'  from 
Ibraila,  now  at  Queenstown,  as  it  stands,  consisting 
of  about  1,300  quarters  Ibraila  Indian  com,  at  the 
price  of  30«.  per  imperial  quarter,  free  on  board, 
including  freight  and  insurance  to  a  safe  port  in 
the  United  Kingdom  ;  the  quantity  to  be  taken 
from  the  bill  of  lading,  and  measure  calculated 
at  220  quarters  =s  100  kilos.  Payment,  cash  on 
handing  shipping  documents."  Upon  the  arrival 
of  the  bill  of  lading,  it  was  found  to  be  expressed 
as  for  a  shipment  at  Ibraila  of  **  1,667  quarters  ; 
quantity  and  quality  unknown  to  the  master.'* 
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Whereupon  the  vendee  paid  to  the  vendor  as  for 
1,667  quarters,  deducting  freight  on  that  number 
of  quarters ;  but  on  delivery  it  was  found  that 
the  cargo  really  contained  only  1,614  quarters  : — 
-  Held,  that  the  construction  of  the  contract  was, 
that  it  was  a  sale  of  the  cargo,  whatever  it  might 
be,  at  a  price  which  was  to  depend  upon  the 
amount  which  should  be  found  stated  in  the 
bill  of  lading  when  it  should  come  to  hand,  and 
not  upon  the  real  amount  of  com  ;  that  the  pur- 
chaser took  the  chance  of  the  cargo  really  turning 
out  more  or  less  than  mentioned  in  the  bill  of 
lading  ;  and  that  he  could  not  recover  for  a  short 
delivery.  Coras  v.  Bingham,  2  El.  &  Bl.  836  ;  2 
C.  L.  R.  212  :  23  L.  J.,  Q.  B.  26 ;  18  Jur.  696. 
And  see  XIII.  Freight,  Immanuel  (^Ownert  of) 
V.  Olenkolm,  ante,  col.  425. 

AdTene  Claimanta  to  Cargo.] — See  XII.  Bill 

op    LilDING  ;    5,    INDOBSEMENT,    ASSIGNMENT 

AND  Transfer,  ante,  cols.  343,  seq. 

Fayment — ^Tender  by  Vendor  of  One  of  a  Set 
of  Billa  of  Lading.] — ^Where  by  the  terms  of  the 
contract  for  sale  of  goods  to  be  shipped,  payment 
is  to  be  made  in  exchange  for  bills  of  lading 
of  each  shipment,  the  purchaser  is  bound  to  pay 
when  a  duly  indorsed  bill  of  lading,  effectual  to 
pass  the  property  in  the  goods,  is  tendered  to  him, 
although  the  others  of  the  set  of  three  bills  of 
lading  are  not  tendered  or  accounted  for.  If  he 
refuses  to  pay  be  does  so  at  his  own  risk  as  to  the 
bill  of  lading  tendered  being  effectual  or  not. 
SanderiY.Maclean,52L,J.,  Q.  B.  481  ;  II  Q.B.  D. 
327  ;  49  L.  T.  462  ;  31  W.  R.  698  ;  5  Asp.  M.  C. 
160— C.  A. 

Contract  to  Deliyer  f.  o.  b.l — Semble,  a  char- 
terer who  buys  goods  f.  o.  b.  is  liable  for  the  cost 
of  putting  them  on  board.  Olengarroek  Iron  Jf 
Steel  €h.  v.  Choper,  22  Ct.  of  Sess.  Cas.  (4th  ser.)  672. 

SneceMiTe  Mortgagea  of  Whaler*!  Oil  Cargo 
— Frioritiei — Oil  Transhipped.] — The  owner  of 
a  vessel  made  a  mortgage  of  it  and  of  the  cargo 
in  London  to  A.,  whilst  the  vessel  was  on  a 
whaling  voyage  to  the  South  Seas,  subject  to  two 
prior  mortgages  thereof,  and  the  third  mortgagee 
forthwith  gave  notice  of  his  mortgage  to  the  two 
prior  incumbrancers.  The  master  of  the  vessel 
afterwards  putting  into  Sydney  transhipped  the 
oil  taken  in  the  voyage  to  another  vessel,  con- 
signed to  consignees  in  London,  who  honoured 
his  bill  of  exchange  on  them  upon  having  a  lien 
on  the  consignment.  The  mortgagor  induced  B. 
to  advance  him  I,OOOZ.ona  mortgage  of  the  cargo 
so  transhipped,  and  consigned  without  notice  of 
any  other  charge  thereon  except  the  lien  of  the 
consignee.  B.  gave  notice  of  his  mortgage  to  the 
consignee.  A.,  as  soon  as  he  knew  of  the  con- 
signment (but  subsequent  to  B.'s  notice),  gavcT 
notice  to  the  consignee  of  the  mortgage  to  him  ; 
and  after  such  notice  the  consignee,  after  satis- 
fying his  own  lien,  paid  over  the  balance  of  the 
proceeds  of  the  oil  to  B. : — Held,  that  A.,  having 
done  all  he  could  do  towards  possession,  was 
entitled  to  priority  over  B.  Feltkam  v.  Clark,  1 
De  G.  &  Sm.  307. 

Outward  Bound  Cargo  —  Aisignment  of.] — 
Where  there  is  an  assignment  of  an  outward 
bound  cargo,  it  is  a  complete  contract,  though 
the  cargo  is  not  delivered  to  the  assignee.  Broum 
V.  Heathcote,  1  Atk.  160. 

Sale  of  Com  ihipped  in  good  Condition.]— 
Indian  com,  shipped  at  Orfano  for  Cork,  sold 


under  an  agreement  that  it "  had  been  shipped  in 
good  and  merchantable  condition  "  : — Held,  the 
sale  good,  though  the  com  shipped  was  not  in 
good  and  merchantable  condition  for  a  foreign 
voyage.    Dickson  v.  Zizinia,  10  C.  B.  602. 

Sale  of  Cargo— Fasting  of  Property.] — B.  at 

Bristol  sent  to  L.  at  Plymouth,  asking  for  samples 
of  barley  and  for  an  offer  of  a  cargo.  L.  sent 
samples  offering  to  sell  400  or  .500  quarters  at  a 
specified  price,  f .  o.  b.,  at  Kingsbridge.  B. 
accepted  L.'s  offer,  and  L.  wrote  for  particulars 
of  the  vessel  to  be  sent,  in  order  to  insure.  L. 
sent  a  charterparty  of  the  vessel  made  out  in  L.*s 
name.  The  vessel  was  loaded,  and  L.  received  from 
the  master  a  bill  of  lading  by  which  the  barley  was 
deliverable  at  Bristol  to  order  of  L.  or  assigns  on 
payment  of  freight.  Subsequently  L.  left  the  bill 
of  lading  unindorsed  and  invoice  at  B.'s  counting- 
house.  A  dispute  arose  as  to  the  quality  of  the 
barley,  but  B.  did  not  refuse  to  accept  it.  B. 
tendered  the  price  of  the  barley  to  L.,  but  L. 
refused  to  accept  it,  took  away  the  bill  of  lading, 
and  endorsed  it  to  the  plaintiffs.  B.,  on  the 
ship's  arrival,  claimed  and  obtained  (lart  of  the 
barley  ;  but  the  plaintiff  claimed  and  obtained 
the  rest,  paying  freight : — Held,  in  trover,  that 
no  property  in  the  barley  passed  to  the  defendant, 
and  that  the  plain tiffis  were  entitled  to  recover. 
Wait  V.  Baker,  2  Ex.  1. 

Xiitaken  Shipment — ^Reftual  to  aocept.] — The 
plaintiffs,  at  New  York,  contracted  to  sell  and 
deliver  1,000  quarters  of  wheat  to  the  defendants 
at  Bristol  upon  the  terms  '^cost,  freight,  and 
insurance."  By  mistake  they  shipped,  by  sailing 
vessel,  a  cargo  of  2,000  quarters  or  wheat  to  K.  at 
Bristol.  They  also  forwarded  by  steamer  to  K. 
at  Bristol  a  bill  of  lading  and  policy  of  insurance 
of  the  whole  cargo  of  wheat.  This  policy  vras 
"free  from  particular  average."  K.,  at  the 
request  of  the  plaintiffs,  accepted  a  bill  of 
exchange  drawn  upon  him  by  them  for  the  price 
of  the  2,000  quarters.  The  defendants  afterwards 
refused  to  accept  the  1,000  quarters  from  K. : — 
Held,  in  an  action  against  the  defendants  for  refus- 
ing to  accept  the  1,000  quarters,  that  the  plaintiffs 
were  not  ready  and  willing  to  deliver  the  1,000 
quarters  to  the  defendants  within  the  terms  of 
the  contract.  Hickox  v.  Adams,  34  L.  T.  404  ;  3 
Asp.  M.  C.  142. 

Aotionf  Ibr  Foueiaion  of  Cargoea  in  Xngland 
and  in  Franee— Eleotion  ae  to  Tribunal.] — An 
action  was  brought  in  this  country  by  an  English 
company  against  French  merchants  for  the 
delivery  of  the  cargoes  of  certain  ships  or,  in  the 
alternative,  for  damages  and  for  an  injunction  and 
a  receiver.  When  the  action  was  brought  the 
ships  were  in  British  waters,  but  they  were  after- 
wards removed,  by  order  of  the  defendants  to 
French  waters,  and  the  defendants  had  taken 
possession  of  the  cargoes.  Proceedings  had  been 
instituted  by  the  plaintiff  in  a  French  court  for 
recovery  of  the  cargoes.  The  English  action 
comprised  a  claim  for  the  cargo  of  one  ship  which 
was  not  claimed  in  the  French  action.  Motion 
by  the  defendants  that  the  plaintiffs  should  be 
ordered  to  elect  whether  they  would  proceed  in 
the  English  or  in  the  French  action  refused. 
Peruvian  Guano  Co.  v.  Bocktooldt,  52  L.  J.,  Ch. 
714  ;  23  Ch.  D.  225  ;  48  L.  T.  7  ;  31  W.  R.  851  ; 
6  Asp.  M.  C.  29— C.  A. 

Aiaignment  of  Cargo — Bankniptej — V otiee 
of  AMignment.]  —  On  November  11,  1857,  A. 
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assigned  to  6.  the  cargo  of  a  ship  belonging  to 
him,  and  then  supposed  to  be  about  to  sail  to 
England  from  Africa.  If  B.  had  sent  notice  to 
the  master  of  the  assignment,  it  would  have 
reached  him  before  February  12,  1868,  the  day 
on  which  the  ship  sailed.  B.  did  not  send  notice 
until  January  23,  1858,  and  the  notice  never 
reached  the  master.  On  April  14,  1858,  the  ship 
arrived,  and  the  master,  on  receiving  notice  of 
the  assignment,  delivered  the  cargo  to  B.,  notwith- 
standing notice  from  A.'s  assignees  in  bankruptcy : 
— Held,  that  B.  was  entitled  to  the  cargo.  AerO' 
man  v.  Bates,  2  £1.  &  EL  456  ;  29  L.  J.,  Q.  B.  78  ; 
6  Jur.  (N.S.)  294  ;  1  L.  T.  322. 

Mortgage  of  Cargo — V otice — Sepnted  Owner- 
ship.] —  London  sub-mortgagees  of  shipments 
from  China  sent  by  the  next  mail  notice  of  the 
mortgage  to  the  persons  in  possession.  They 
became  bankrupt  before  the  notice  reached  its 
destination.  There  was  another  mail  route  by 
which  the  notice  might  have  arrived  earlier,  but 
not  before  the  bankruptcy :  —  Held,  the  notice 
was  sufficient  to  take  the  goods  out  of  the  mort- 
gagors' reputed  ownership.  KelstUl,  Ex  parte ^  1 
De  G.  352. 


Bankruptej  of  Mortgagor  —  Order  and 


Ditpotition.] — Mortgagees  of  a  cargo  on  board  a 
ship  on  the  coast  of  Africa,  sent  no  notice  of  their 
security  to  the  captain  for  two  months  after  the 
date  of  the  mortgage,  and  the  captain  received  no 
notice  until  the  mortgagor  was  bankrupt : — Held, 
that  there  was  a  prim&  facie  case  for  an  applica- 
tion, ex  parte,  for  a  sale  of  the  cargo  as  being  in 
the  order  and  disposition  of  the  bankrupt.  Lueas^ 
Ex  parte,  Owyer,  In  re,  3  De  G.  &  J.  113. 

Bight  of  Holder  of  Bill  of  Lading— Mortgage.] 

—  Goods  which,  by  the  terms  of  the  bill  oi 
lading,  have  been  carried  upon  a  nominal 
freight,  can  be  lawfully  demanded,  by  the  holder 
of  the  bill  of  lading,  on  payment  of  that  amount. 
KtUh  V.  BttrrovM,  46  L.  J.,  C.  P.  801 ;  2  A  pp. 
Cas.  636 ;  37  L.  T.  291  ;  26  W.  R.  831  ;  3  Asp. 
M.  C.  481— H.  L.  (E.) 

The  owner  of  a  ship  cannot,  by  his  subsequent 
acts,  give  to  his  mortgagees,  as  against  the  holder 
of  a  bill  of  lading,  rights  different  from  those 
possessed  by  himself  under  it.    Ih, 

Bill  of  Lading — Fledge — Ezeention  Creditor — 
Be-delivery  of  0ooda  to  Pledger— Sooteh  Law.]— 

In  the  law  of  Scotland,  as  in  the  law  of  England, 
a  pledgee  may  deliver  the  goods  to  the  pledgor 
for  a  limited  purpose  without  thereby  losiqg  his 
rights  under  the  contract  of  pledge.  The  pledgees 
of  a  bill  of  lading  representing  a  specific  cargo 
were  under  contract  to  sell  a  larger  quantity  of 
goods  to  a  third  person.  The  pledgees  returned 
the  bill  of  lading  to  the  pledgors  to  obtain 
delivery  of  the  goods  and  sell  on  the  pledgees* 
behalf,  and  account  for  the  proceeds  towards 
satisfaction  of  the  debt.  Held,  that  the  pledgees* 
security  was  not  affected,  and  that  they  were 
entitled  to  the  proceeds  of  the  cargo,  as  against 
the  diligence  of  general  creditors  of  the  pledgors. 
Ntnrth  Western  Bank  v.  Poynter,  [1895]  A.  C. 
66  ;  11  R.  73  ;  22  Ct.  of  Sess.  Cas.  (4th  ser.)  1— 
H.  L.  (Sc.) 

Bight  to  Goods  on  board  belonging  to  Bank- 
rupt Master — Shipowner  or  Assignees.]  —  D., 

captain  of  a  ship  bound  to  the  East  Indies,  and 
owner  of  the  cabin  furniture,  deserts  the  ship  on 
the  voyage  ;  the  command  is  taken  by  the  mate, 


who  is  confirmed  in  his  position  as  master  by  the 
owners.  On  the  voyage  home,  D.,  being  indebted 
to  the  owners,  authorises  them  in  writing  to  keep 
possession  of  the  furniture  on  the  ship's  arrival, 
as  security  for  their  debt.  The  ship  arrived  on 
December  6  ;  a  fiat  in  bankmptcy  against  D. 
issued  on  December  18  on  an  act  of  bamkruptcy 
committed  on  December  2 :  —  Held,  that  D.*s 
assignees  could  not  recover  in  trover  against  the 
shipowner  for  the  furniture.  Belehery,  Oldfield, 
8.  Scott,  221  :  6  Ring.  (N.C.)  102  ;  9  L.  J.,  C.  P. 
34  ;  3  Jur.  1194. 

Sale  by  Conrt  of  Salred  Cargo.]  —  See  The 

Kathleen,  infra,  coL  670. 

12.  Action  fob  Loss,  Detention,  Damage 
OB  Non-Deliveby. 

a.  Parties. 

Consignor  or  Consignee.] — By  a  bill  of  lading, 
the  captain  undertook  to  deliver  goods  therein 
specified  for  the  consignor,  and  in  his  name,  to 
the  consignee.  At  the  time  of  shipment  the 
consignee  had  no  property  whatever  in  the 
goods  : — Held,  that  an  action  against  the  owner 
of  the  ship  for  damage  done  to  the  goods  by  their 
being  imperfectly  stowed  must  be  brought  in  the 
name  of  the  consignor,  although  the  consig^nee 
had  insured  the  goods,  and  advanced  the  pre- 
miums of  insurance  before  the  ship  arrived.  Sar- 
gent  v.  Marris,  3  B.  &  Aid.  277  ;  22  R.  R.  382. 
See  also  The  Marathon,  infra,  col.  970. 

A  consignee  of  goods  has  such  a  right  of  pro- 
perty in  the  goods  consigned  to  him,  as  to  main- 
tain an  action  of  assumpsit  against  the  shipowner 
for  non-delivery  of  the  goods.  Tronson  v.  Dent* 
8  Moore,  P.  C.  419. 

A.,  as  captain,  bv  a  charterparty  between  him- 
self and  B.,  agreed  to  receive  a  cargo  from  the 
agents  and  assigns  of  B.,  and  B.  agreed  to  pro- 
cure the  same ;  A.,  having  received  a  cargo 
aboard,  signed  a  bill  of  lading,  stating  the  goods 
to  have  been  shipped  by  order  of  C,  and  to  be 
delivered  to  his  order,  and  freight  to  be  paid 
according  to  the  charterparty.  In  an  action  for 
negligence  in  stowing  the  goods,  brought  by  C. 
against  A.,  held  that  C.  was  only  an  agent,  and 
that  the  action  should  have  been  brought  in  the 
name  of  B.  Moores  v.  Hopper,  2  Bos.  &  P.  (n.b.) 
411. 

Amonnt  of  Interest.]— A.,  a  resident  at  Naples, 
sent  an  order  to  M.  &  Co.,  hardwaremen  at  Bir- 
mingham, to  despatch  to  him  certain  goods,  on 
insurance  being  effected.  Terms,  three  months' 
credit  from  the  time  of  arrival.  M.  &  Co.  having 
marked  the  package  with  A.*s  initials,  despatched 
the  goods  by  the  canal  to  Liverpool,  and  effected 
an  insurance  declaring  the  interest  to  be  in  A. 
At  Liverpool  the  goods  were  delivered  by  the 
agent  of  M.  k  Co.  to  the  owner  of  a  vessel  bound 
to  Naples,  through  whose  negligence  they  were 
damaged  : — Held,  that  the  property  in  the  goods 
vested  in  A.  as  soon  as  they  were  despatched 
from  Birmingham,  and  that  the  terms  of  the 
order  did  not  make  the  arrival  of  the  goods  at 
Naples  a  condition  precedent  to  A.*s  liability  to 
pay  for  them,  and  that  he  might  therefore  main- 
tain an  action  for  an  injury  done  to  the  goods 
through  the  negligence  of  the  shipowner.  Fra- 
gano  v.  Long,  4  B.  ^  C.  219  ;  6  D.  &  R.  283 ;  3 
L.  J.  (0.8.)  Q.  B.  177 

Where  S.  had  been  in  the  habit  of  making 
consignments  of  goods  to  the  plaintiff,  to  be  sold 
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on  account  of  the  former,  and  of  frequently 
drawing  bills  of  exchange  on  the  plaintifE,  in 
anticipation  of  future  consignments ;  and  on 
the  6th  of  January  there  was  a  balance  due  to 
the  plaintiff  of  1,6592. ;  and  on  the  6th,  S. 
shippied  goods  on  board  the  defendant's  vessel 
to  the  amount  of  5,9262.,  consigned  to  the  plain- 
tiff, sending  him  the  bill  of  lading  and  invoice, 
and  at  the  same  time  drew  a  bill  on  him  for 
5002.,  which  the  plaintiff  having  refused  to  accept, 
S.  indemnified  the  defendant,  who  thereupK^n 
relanded  the  goods,  and  redelivered  them  to  S. : — 
Held,  that  the  plaintiff  might  sue  the  defendant 
for  the  non-delivery  of  the  goods,  as  he  had  at  all 
events  a  sufficient  qualifi^  interest  in  them  to 
enable  him  to  maintain  such  an  action.  Anderson 
V.  Oarke,  2  Bing.  20. 

Fartief  to  be  Sued  —  V eglig«nM  of  Third 
Fartj.] — ^An  action  will  lie  by  the  owners  of  goods 
in  a  ship  against  the  owners  for  a  loss  occasioned 
by  the  ship's  striking  against  an  anchor  lying 
under  water  in  the  river  Trent,  without  a  buoy. 
Trent  and  Mersey  Navigation  v.  Woodj  3  Esp.  127 ; 
4  Bougl.  287  ;  1  Term  Rep.  28,  n. 

Kaotor  or   Ow&or.] — A  separate  action 

cannot  be  maintained  against  the  master  and 
the  owner  of  a  ship  for  the  same  identical  cause 
of  action.  The  creditor  has  an  election  to  sue 
either  the  one  or  the  other  ;  but  he  cannot,  after 
he  has  sued  the  one  to  judgment,  maintain  another 
action  against  the  other.  Priestley  v.  Fornix,  3 
H.  k.  C.  977 ;  34  L.  J.,  Ex.  172  ;  11  Jur.  (N.8.) 
813  ;  13  L.  T.  208  ;  13  W.  R.  108». 

Where  a  cargo  consisting  of  oranges  had  been 
materially  damaged  through  the  improper  con- 
duct of  the  captain,  who  was  also  a  part  owner 
of  the  vessel,  and  the  freighters  brought  an 
action  against  him  and  his  co-partners,  for  negli- 
gence in  the  conveyance  of  the  goods : — Held, 
that  such  action  was  well  brought,  although  the 
captain  had  entered  into  a  charterparty  under 
seal  with  the  freighters,  by  which  he  engaged  to 
convey  the  cargo  to  its  port  of  destination  ;  it 
not  appearing  from  that  instrument  that  he 
possessed  any  other  character  or  interest  than 
that  of  commander  or  master.  Leslie  v.  Wilsitn, 
6  Moore,  416  ;  3  Br.  &  B.  171  ;  23  R.  R.  605. 

Llabilitj  of  Owner  or  Chartorer  for  Lom  of 
Cargo.  1 — See  Baumtooll  Manufactur  von  Carl 
Scheibter  v.  Fvrness,  supra,  col.  297. 

liability  of  Shipowner  for  Detention  of  Cargo 
by  Arreet  of  Bottomry  Bondholder.! — See  Ander- 
ston  Foundry  Co.  v.  Zato,  ante,  col.  210. 

CoUiiion  —  Authority  of  Maiter  to  8ne  on 
Behalf  of  Cargo  Owner.]—- The  master  of  a  ship 
that  has  been  in  collision  abroad  has  authority  on 
behalf  of  the  cargo  owners  to  institute  a  suit  in 
a  foreign  court  on  behalf  of  ship  and  cargo  owners 
against  the  other  ship.  The  tteinbeck^  60  L.  T. 
209  ;  6  Asp.  M.  C.  366. 

Owner  of  Shipi  FrlmA  Faeie  Owner  of  Ooode 

on  Board.] — As  against  a  wrongdoer,  the  owner 
of  a  ship  IS  primft  facie  owner  of  the  goods  on 
board.  Braneker  v.  Molyneux^  3  Scott  (K.B.) 
332  ;  3  Man.  ft  G.  84  ;  10  L.  J.,  C.  P.  310. 

Von-BeliTery — ^Property  inCondgnee — ^Aotion 
by  Shipowner.] — If  a  consignor  of  goods  makes  a 
special  contract  with  the  shipowner  as  to  the 
carriage  of  the  goods,  the  consignor  may  maintain 


an  action  for  their  loss,  though  the  goods  be  the 
property  of  the  consignee.  Dunlop  v.  Lambert^ 
6  CI.  k  F.  600. 

Shipowner  Estopped  firom  Benyiag  th^t  Con- 
traet  made  with  him.]— A  company  owned  a  line 
of  steamers  called  the  **  Monarch  Line,"  running 
between  New  York  and  London.  A.  was  in  the 
habit  of  shipping  goods  on  steamers  running  on 
this  line.  A.  shipped  goods  on  a  steamer  at  New 
York  and  received  a  bill  of  lading  made  out  in 
the  ordinary  form  given  by  the  company  for  goods 
shipped  on  their  steamers,  save  that  it  had  the 
woras  "extra  steamer"  added  after  the  words 
"  Monarch  Line  of  Steamships."  At  London  an 
overside  release  for  the  goods  was  signed  and 
given  by  the  company's  agent  to  A.,  and  the 
freight  received  by  them  from  A. : — Held,  in  an 
action  by  A.  against  the  company  for  non-delivery 
of  the  goods  that  the  company  were  estopped 
from  saying  that  the  contract  of  shipment  was 
not  made  with  them.  Herman  v.  Royat  Exchange 
Shipping  Co.,  1  Cab.  k  E.  413.    Affirmed  in  C.  A. 

Ship   Demiaed  —  Supplementary   Aotion.]  — 

Action  for  loss  of  goods  carried  in  defendant's 
ship ;  defence,  ship  demised  to  another ;  supple- 
mentary action  against  the  latter ;  conjoinder  of 
actions  ;  issues  directed  in  both  actions.  London 
and  Caledonian  Afarine  InMuranoe  Co,  v.  London 
and  Edinburgh  Shipping  Co.,  5  Ct.  of  Sess.  Cas. 
(3rd  ser.)  982. 

Charterer  or  Shipowner — Third  Farty  Order.] 

— A  cargo  owner  sued  the  charterers  of  the  ship 
for  damage  to  cargo.  Defendants  applied  for 
leave  to  serve  a  third  party  notice  on  the  ship- 
owner, alleging  that  the  damage  was  caused  by 
the  unseaworthiness  of  the  ship.  Speller  v. 
Bristol  Steam  Xarigation  Co.,  50  L.  T.  419  ;  32 
W.  R.  670 ;  5  Asp.  M.  C.  228. 

b.  Proof  of  Baoeipt. 

What  if  SnAoient.]— If  a  ship  is  chartered  for 
a  particular  voyage,  and  put  up  as  a  general  ship 
by  the  charterer,  it  is  not  enough,  to  make  the 
owners  liable  for  the  non-delivery  of  goods,  to 
shew  that  they  were  put  on  board  the  ship  to  be 
carried  on  this  voyage,  unless  it  is  proved  that 
they  were  received  on  board  by  some  person 
appointed  or  authorised  by  the  owners.  MaC" 
kenzie  v.  Bou^e,  2  Camp.  482. 

It  is  not  necessary,  in  order  to  render  a  ship- 
owner liable  for  the  loss  of  the  goods  of  a 
shipper,  that  the  goods  should  have  b^n  actually 
delivered  on  board  the  ship.  British  Columbia 
and  Vancouver's  Island  Spar,  Lumber  and  Saw 
MUl  Co.  V.  Neitleship,  37  L.  J.,  C.  P.  236  ;  L.  R. 
3  C.  P.  499  ;  18  L.  1\  291  ;  16  W.  R.  1046. 

Where  goods  are  to  be  carried  coastwise,  and 
the  usage  of  the  wharf  is  to  deliver  them  on 
the  wharf  to  the  mate  of  the  ship  by  which  they 
are  to  be  carried ;  if  they  are  delivered  to  the 
mate,  the  wharfinger's  responsibility  is  at  an  end, 
and  he  is  not  liable,  though  the  goods  are  lost 
from  the  wharf  before  they  are  shipped.  Cobban 
V.  Downs,  5  Esp.  41  ;  8  R.  R.  825. 

Shipowner  Eetopped  firom  Henying  Seoeipt] 

— Shipowner  under  special  circumstances  not 
estopped  from  proving  non-shipment  of  cargo 
declared  by  bill  of  lading  signed  by  the  master 
to  have  been  shipped.  Berkeley  v.  Watling,  T 
A.  ft  E.  29;  2  N.  &  P.  178  ;  6  L.  J.,  K.  B.195. 
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o.  Proof  of  Loss  or  Nofflig^noo. 


In  Unloading.] — ^Where  goods  were  landed 
according  to  the  cuMom  of  the  port  of  London, 
on  one  of  the  quays  of  the  Victoria  Dock,  and 
the  dock  company  loaded  the  lighter,  and  it  was 
proved  that  although  all  the  ^es  were  landed 
on  the  quay  one  of  them  was  lost  and  was  never 
put  upon  the  lighter : — Held,  that  by  the  terms 
of  the  bill  of  lading,  "  goods  to  be  delivered  from 
the  ship's  deck,  where  the  ship's  responsibility 
shall  cease,'*  the  shipowner's  liability  was  over, 
and  that  he  was  therefore  not  liable  for  the  non- 
delivery of  the  missing  bale.  PetrocnehiHo  v. 
BoU,  43  L.  J.,  C.  P.  214  ;  L.  R.  9  C.  P.  366  ;  30 
L.  T.  840. 

Prim&  fiuie  Xvidenoa.] — In  an  action  against 
the  owner  of  a  chartered  vessel  for  negligence,  in 
consequence  of  which  the  plaintiffs  gcrads  were 
lost,  the  non-arrival  of  the  vessel  at  her  destined 
port  is  not  even  primA  facie  evidence  of  negli- 
gence.   Boyson  v.  Wilson^  I  Stark.  236. 


Burden    of    Proof] — See    BeeJ^ford  v. 


Cltn^ke,  1  Keb.  830,  supra,  col.  332,  and  Gues, 
Infra,  coIb.  666,  666. 

LoM  by  Peril!  of  the  Sea^V egligenee— 

OttOfl  of  Proof.  ] — In  an  action  brought  by  a  shipper 
against  a  shipowner  for  damage  to  the  goods 
shipped  under  a  bill  of  lading,  containing  the 
usual  exception  of  damage  or  loss  by  perils  of 
the  sea,  upon  the  shipowner  showing  that  the 
loss  was  within  the  exception,  the  onus  of  proving 
that  the  loss  was  occasioned  by  the  negligence 
of  the  shipowner's  servants  is  on  the  shipper  of 
the  goods.  Wilson  v.  The  Xantho,  supra,  col. 
329,  discussed.  The  Olendarroch,  63  L.  J.,  Adm. 
89 ;  ri894]  P.  226 ;  6  B.  686 ;  70  L.  T.  344  ;  7 
Asp.  M.  C.  420— C.  A. 

» 

Interrogatoriei.] — In  an  action  for  non- 
delivery of  cargo  the  defendant  admitted  non- 
delivery, alleging  that  delivery  was  prevented 
by  excepted  perik.  The  plaintiff  delivered  inter- 
rogatories for  the  purpose  of  shewing  that  the 
ship  sank  in  consequence  of  a  sea  cock  being 
n^ligently  left  open : — Held,  that  such  inter- 
rogatories were  not  admissible.  Gmmhrecht  v. 
Porry,  32  W.  R.  658— C.  A.  Affirming  49  L.  T. 
670 ;  5  Asp.  M.  C.  176. 

Ae  to  Condition  of  Goods.] — In  a  suit  against 
shipowners  for  damage  to  cargo,  the  onus  is  upon 
the  shipper  to  shew  in  the  first  instance  that  the 
goods  were  shipped  in  good  order  and  condition 
before  he  can  call  upon  the  shipowners  to  shew 
excuse  for  the  injury  done  to  the  goods.  The 
ProtpeHno  Palasw,  29  L.  T.  622  ;  2  Asp.  M.  C. 
158. 

There  is  no  rule  of  law  by  which  the  consignee 
of  goals  under  a  bill  of  lading  stating  the  goods 
to  have  been  shipped  in  good  order  and  condi- 
tion, but  containing  the  words  "quantity  and 
quality  unknown,"  is  bound  to  shew  that  the 
goods  were  shipped  in  good  order  and  condition, 
or  fail  in  his  suit  against  the  shipowner  for 
damage  done  to  the  cargo  ;  but  failing  proof  of 
the  condition  of  the  cargo  when  shipped,  the 
consignee  is  bound  to  shew  that  the  damage 
which  it  sustained  is  traceable  to  causes  for 
which  the  shipowner  is  responsible.  The  Ida^ 
32  L.  T.  641  ;  2  Asp.  M.  C.  551— P.  C.  And  see 
Ctues,  ante,  col.  319  et  seq. 


Stowing.] — In  an  action  against  the  proprie- 
tors of  a  steam-vessel  to  recover  compensation 
for  damage  done  to  goods  sent  by  them  as 
carriers,  if,  on  the  whole,  it  is  left  in  doubt  what 
the  cause  of  the  injury  was,  or,  if  it  may  as  well 
be  attributable  to  perils  of  the  sea  as  to  negli- 
gence, the  pUintiff  cannot  recover ; — ^but  if  the 
perils  of  the  sea  require  that  more  care  should 
be  used  in  the  stowing  of  the  goods  on  board 
than  was  bestowed  on  them,  that  will  be  negli- 
gence for  which  the  owners  of  the  vessel  will  be 
answerable.    Middle  v.  Stride,  9  Gar.  &  P.  380. 

Managemont  of  Boiler.]— Where  damage  was 
done  to  the  cargo  of  a  steam-vessel,  by  water 
escaping  through  the  pipe  of  a  steam  boiler,  in 
consequence  of  the  pipe  having  been  cracked  by 
frost : — Held,  that  this  was  not  an  act  of  God, 
but  negligeoce  in  the  captain  in  filling  his  boiler 
before  the  time  of  heating  it,  although  it  was  the 
practice  to  fill  over-night  when  the  vessel  started 
in  the  morning.  Siordet  v.  Hall,  4  Bing.  607  ; 
1  M.  &  P.  661  ;  6  L.  J.  (0.8.)  C.  P.  137  ;  29  R.  R. 
661. 

Delay  in  Taking  in  Stores.]— The  master, 
whilst  waiting  for  cargo,  omitted  to  take  in 
sufficient  stores  and  provisions  for  his  voyage, 
and  whilst  subsequently  taking  in  such  provi- 
sions and  stores  the  frost  set  in,  and  the  c^ip 
was  frozen  in  port,  and  detained  from  the 
beginning  of  October  until  the  breaking  up  of 
the  ice  in  the  ensuing  year: — Held,  t£it  the 
owners  of  the  ship  were  responsible  to  the  owners 
of  the  cargo  for  any  loss  accruing  from  such 
detention  ;  it  being,  by  maritime  law,  the  duty 
of  the  master  to  convey  the  cargo  to  its  port  of 
delivery  with  all  expedition  ;  and  if  by  neglect- 
ing to  avail  himself  of  all  fair  opportunity  the 
voyage  is  delayed,  and  damage  accrues  to  the 
owners  of  the  cargo,  the  owners  of  the  ship  are 
liable  to  make  good  the  loss.  The  }yilhelm,  14 
L.  T.  636. 

Inoorreot  Sntry  at  the  Xzoiie.] — ^Where  a 
consignee  was  not  ready  to  receive  a  cargo  con- 
sisting of  rums,  and  the  owners  of  the  ship,  being 
desirous  to  get  her  cleared,  unloaded  the  cargo, 
and  incorrectly  entered  it  at  the  excise,  in  con- 
sequence of  which  the  cargo  was  seized  : — Held, 
that  the  shipowners  were  not  liable  to  the  con- 
signees for  the  non-deliveiy  of  the  cargo,  as  the 
bill  of  lading  did  not  properly  describe  the  same. 
Shirwell  v.  Shaplock,  2  Chit.  397. 

Beiinre    of  Ooode  and   Aeknowledgment  of 

Kaiter.] — In  an  action  against  the  master  for 
not  safely  conveying  goods  consigned  to  the 
plaintiffs  at  a  foreign  port  agreeably  to  bills  of 
lading,  evidence  that  the  gCMds  were  seized  in 
another  foreign  port,  coupled  with  a  letter  of 
the  master,  in  which  he  acknowledged  that  he 
was  accountable  for  the  goods,  agreeably  to  the 
tenor  of  the  bills  of  lading,  is  sufficient  to 
warrant  the  jury  in  finding  for  the  plaintiffs. 
Cullen  V.  MaoAlpine,  2  Stark.  662. 

Xate'e  Seeeiptt.]— The  plaintiff  having  ver- 
bally chartered  a  ship  to  carry  iron  from  Glas- 
gow to  Swansea,  the  ship  was  loaded  with  iron 
brought  by  the  plaintiff  from  W.  &  Co.  The 
iron  was  weighed  by  the  agents  of  W.  &  Co.,  to 
whom  the  mate  gave  a  receipt  signed  by  him  for 
330  tons,  but  there  was  no  bill  of  lading.  On 
delivery  at  Swansea,  the  quantity  of  iron  was 
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discovered  to  be  326§  tons  only,  but  the"  nrnte 
deposed,  and  was  not  contradicted,  to  the  delivery 
of  all  that  had  been  shipped.  The  plaintiff 
having  paid  on  the  full  amount  of  330  tons  to 
W.  &  Co.,  who  refused  to  repay  them  the  differ- 
ence, sued  the  shipowner  for  short  delivery  : — 
Held,  that  there  was  no  evidence  of  negligence 
in  the  shipowner,  and  that  if  there  had  been,  it 
would  not  be  negligence  causing  loss  to  the 
plaintiff.    Biddulph  v.  Binghnm,  30  L.  T.  30. 

Short  Delivery  of  Cargo  by  Porters  in  the 
Mersey  Docks.] — The  Mersey  Docks  Acts  Con- 
solidation Act,  1858,  s.  36,  making  the  master 
porters,  appointed  under  that  act  to  discharge 
cargoes  in  the  Mersey  Docks,  responsible  for  any 
loss,  damage,  or  injury  sustained  by  the  cargoes 
discharged  by  them  during  the  receiving,  weigh- 
ing, and  loading  off  by  the  master  porters  or 
their  servants,  docs  not  in  any  way  discharge 
the  shipowner  from  his  liability  existing  before 
he  delivers  to  the  master  porter,  and  his  respon- 
sibility for  short  delivery  remains  unaffected  by 
the  act.  Tfte  EmUieti  Marie^  44  L.  J.,  Adm.  9  ; 
32  L.  T.  435. 

Defence^Ship  and  Goods  Arrested  for  Bot- 
tomry— Master  Carrying  on  CN>ods  without 
Authority.] — Held,  that  to  a  count  upon  a  bill  of 
lading  for  non-delivery,  a  plea,  alleging  that  the 
injury  and  damage  could  not  be  repaired,  so  as 
to  enable  the  ship  to  proceed  to  its  destination, 
except  at  a  cost  exceeding  what  would  be  the 
value  of  the  ship,  after  her  repair,  on  her  arrival, 
and  that  no  prudent  owner  would  have  incurred 
the  expense ;  and  that  the  master  acted  impru- 
dently, and  without  authority  from  the  defen- 
dant :  and  that  the  defendant  never  had  the 
control  of  the  goods  after  the  arrival  of  the  vessel 
at  the  port  of  its  destination,  was  bad  after  ver- 
dict. Benson  v.  Duncan^  3  Ex.  644 ;  18  L.  J., 
Ex.  169  ;  14  Jur.  218. 

Admiralty  Action — Damage  to  Cargo — ^Tort  or 
Contract.  ]  — Oil-cake,  wh  ich  the  master  had  agreed 
to  deliver  in  good  order  and  condition,  was 
stowed  with  hogsheads  of  tobacco,  oaken  staves 
being  placed  between  them,  and  the  oil-cake 
was  damaged  on  the  voyage  : — Held,  that  the 
damage,  however  caused,  was  occasioned  by  the 
negligence  or  misconduct,  as  well  as  by  the 
breach  of  contract,  of  the  shipowner  and  his 
servants.  TJie  Flglia  Maggiore^  37  Tj.  J.,  Adm. 
52  ;  L.  R.  2  A.  &  *E.  106  ;  18  L.  T.  532. 

Damage  to  Cargo  by  Sea  Water— Onus  of 
Proof] — Where  cargo  shipped  in  good  condi- 
tion is  delivered  damaged  by  sea  water,  the 
harden  of  proof  is  in  the  first  instance  on  the 
shipowner  to  shew  that  he  met  with  weather 
sufficient  to  cause  the  damage  ;  the  burden  then 
shifts  to  the  cargo  owner  to  shew  that  the 
damage  was  by  fault  of  the  shipowner  or  his 
servants  and  not  by  weather.  Williams  v. 
Dohhie,  10  Ct.  of  Sess.  Cas.  (4th  ser.)  982. 

Short   DeliTory  —  Borden   of  Proof.]  —  The 

master  of  a  ship  has  no  authority  to  grant  bills  of 
lading  for  goods  which  were  not  put  on  board  his 
vessel ;  but  when  he  signs  a  bill  acknowledging 
the  receipt  of  a  specific  quantity  of  goods,  the 
shipowner  is  bound  to  deliver  the  full  amount 
specified  unless  he  can  show  that  the  whole  or 
some  part  of  it  was  in  fact  not  shi|)ped.  Smith 
V.  B^Lovin  Steam.  Natigation  Co.,  65  L.  J.,  P.  C. 
8  ;  [1896]  A.  C.  70— H.  L.  (Sc.) 


"Where  the  quantity  of  goods  delivered  is  less 
than  that  stated  in  the  bill  of  lading,  the  burden 
of  proving  that  the  quantity  stated  in  the  bill  of 
lading  was  not  in  fact  shipped  is  on  the  ship- 
owner. Httrsley  v.  Grimm^,  21  Ct.  of  Sess.  Cas. 
(4th  ser.)  410  ;  and  see  Cases  supra,  cols.  552, 553, 
as  to  burden  of  proof. 

Negligence  of  Crew — Bnrden  of  Proof.] — ^An 

organ  was  shipped  under  a  bill  of  lading, 
marked,  "At  owner's  risk,"  and  under  printM 
sailing  bills  which  exempted  the  shipowner  from 
liability  for  loss  or  damage  on  board  ship,  or  at 
or  after  landing,  or  by  negligence,  default,  or  error 
in  judgment  of  the  crew.  The  organ  was 
destroyed  by  falling  into  the  hold  whilst  being 
landed ;  and  the  facts  proved  were  consistent 
with  negligence  in  the  crew  or  accident : — Held, 
that  the  shipowners  were  not  liable  for  the  loss. 
Wood  V.  Burns,  20  Ct.  of  Sess.  Cas.  (4th  ser.)  602. 

Cargo  in  Bags— Duty  to  DeliTer  in  Bags  as 
signed  for  in  Bill  of  Lading.] — By  signing  bills 
of  lading  for  cargo  in  bags,  the  shipmaster 
becomes  bound  to  deliver  the  same  bags  with 
their  contents  ;  and,  if  not,  the  bui^en  is  on  him 
to  shew  that  he  has  delivered  the  contents,  and 
that  the  bags  were  rotten  without  negligence  on 
his  part.  Shanklaltd  v.  Atkya,  3  Ct.  of  Sess.  Cas. 
(3rd  ser.)  810. 

Cargo  incapable  of  Indentification — Hon- 
deliTory .  ] — Semble,  per  Lord  RusscU  of  Killowen, 
that  where  in  the  shipment  of  cotton  some  of  the 
bales  become  unidentifiable,  the  several  owners 
of  the  cotton  become,  in  point  of  law,  owners  in 
common  of  the  bales  in  proportion  to  their 
respective  interests,  and  in  an  action  by  a 
single  owner  the  shipowner  can  only  attribute 
such  proportion  in  answer  to  a  claim  for  non- 
delivery. Smurthwaite  v.  Hannay,  63  L.  J., 
Q.  B.  737  ;  [1894]  A.  C.  494  ;  6  R.  299  ;  71  L.T. 
167;  43W.R.113;  7  Asp.  M.  C.  485— H.  L.  (E.) 

Poreign  Bill  of  Lading— Proof  as  to  Quantity 
of  Cargo.]— XIII.  Freight  ;  H.  Payment  ;  e. 
Rate  and  Amount,  Immantfel  ^Owners')  v. 
Denhidm,  supra,  col.  425. 

Extent  of  Liability  when  Ship  Sold— Talne 
of  Ship  and  Freight.] — In  an  action  against  an 
owner  to  recover  damages,  in  consequence  of 
the  loss  of  goods  laden  on  board  his  ship,  the 
extent  to  which  he  is  liable,  where  the  com- 
pletion of  the  voyage  was  prevented  by  the 
improper  sale  of  the  ship,  is  her  value  at  the 
time  of  such  sale,  and  the  amount  of  freight  she 
would  have  earned  had  she  completed  her  voyage, 
and  not  the  amount  of  freight  as  calculated  at 
the  time  of  its  commencement.  Cannan  v. 
Meahurn,  2  Moore,  633  ;  1  Bing.  465 ;  1  L.  J. 
(O.B.)  C.  P.  84. 

Loss  of  Part  of  Goods — ^Beterioration  of  Rest.] 
— In  the  absence  of  notice  of  the  consequences 
which  will  ensue  from  a  part  of  goods  shipped 
being  lost,  and  of  any  contract  express  or  implied 
to  be  answerable  for  such  consequences,  the 
shipper  of  such  goods,  on  a  part  being  lost,  is, 
over  and  beyond  the  sum  necessary  to  replace  it, 
only  entitled  as  for  the  delay  to  receive  interest 
on  the  said  sum  till  payment,  even  though  the 
rest  of  the  goods  has  been  rendered  useless  till 
the  portion  lost  was  replaced.  British  Columbia 
and  Vancouver's  Island  Spar,  Lumber  and  Saw 
Mill  Co.  V.  Nfttleship,  37  L.  J.,  C.  P.  235  :  L.  R, 
3  C.  P.  499  ;  18  L.  T.  291,  604  ;  16  W.  R.  1046. 
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Ininranoe  Policy.] — ^Wbere  goods  destined  to 
a  foreign  port  are  captured  in  oonsequence  of  a 
deviation,  the  owners  of  the  goods  are  entitled  to 
reooYer  from  the  owners  of  the  ship  only  the 
prime  cost  of  the  goods,  together  witn  the  ship- 
ping  charges,  and  not  the  expense  of  effecting  a 
policy  of  insurance  upon  them,  without  direct 
proof  that  the  goods,  at  the  time  of  the  loss, 
were  enhanced  in  value  beyond  their  first  price, 
to  the  amount  sought  to  be  recovered  for  insur- 
ance.   Parker  v.  Jamet^  4  Camp.  112. 

Vegleot  to  obtain  Fosioision.]— Through  the 
n^ligence  of  a  pilot,  not  compulsorily  taken,  a 
vessel  got  aground  in  the  course  of  the  voyage, 
and  part  of  the  cargo  (rice)  was  thereby  damaged, 
and  other  parts  it  became  necessary  to  throw 
overboard.  The  vessel  subsequently  put  into 
the  Mauritius  for  repairs,  where  the  damaged 
portion  was  sold.  On  the  arrival  of  the  vessel 
at  her  port  of  discharge,  the  master,  who  was 
under  the  circumstances  entitled  to  land  and 
warehouse  the  cargo,  neglected  to  cause  it  to  be 
assorted,  and  also  wrongfully  refused  delivery  to 
the  consignee  : — Held,  that  the  consignee  was 
entitled  to  damages  for  the  goods  jettisoned ; 
for  the  goods  sold  at  the  Mauritius  ;  for  the  non- 
assortment  of  the  cargo  at  Liverpool ;  and  for 
the  loss  of  interest  occasioned  by  the  wrongful 
withholding  of  the  cargo.  In  estimating  the 
damages  for  non-delivery  of  cargo,  the  court  will 
not  take  into  account  that  the  consignee  might 
have  prevented  some  damage  if  he  had  availed 
himself  of  25  k  26  Vict.  c.  63,  ss.  70,  71,  to 
obtain  possession  of  his  cargo ;  that  privilege 
being  conditional  upon  the  consignee  depositing 
with  the  wharfinger  the  full  amount  claimed  by 
the  master.  Th4t  Korway,  12  L.  T.  67;  13 
W.  R.  296. 

Wrosgftil  Detention  of  Cargoei — ^Bight  of 
Wrongdoer  to  be  reimbnned  Freight  and  TAwding 
ehargei.] — In  an  action  by  the  plaintiffs  claiming 
as  consignees  named  in  a  bill  of  lading  of  certain 
cai^goes  and  damages  for  detention,  the  defen- 
dants, who  claimed  the  goods  under  a  contract 
with  the  consignor,  were  allowed  to  receive  and 
hold  the  goods  pending  trial,  under  a  consent 
order,  without  prejudice.  Ten  months  later  a 
receiver  was  appointed.  The  court  subsequently 
held  that  the  plaintiffs  were  entitled  to  the 
cargoes,  and  directed  an  inquiry  as  to  damages, 
refusing  to  allow  the  defendants  freight  and 
landing  charges  paid  by  them.  On  appeal  to  the 
house  of  lords  the  freight  and  landing  charges 
were  allowed  to  the  defendants,  no  order  being 
made  as  to  the  terms  of  the  inquiry.  The  chief 
clerk  awarded  damages  as  for  wrongful  detention 
from  the  arrival  of  the  cargoes  until  the  decree 
of  the  court.  Upon  summons  to  vary  the  certifi- 
cate it  was  held  that  the  wrongful  detention  was 
from  the  arrival  of  each  cargo  to  the  appoint- 
ment of  the  receiver ;  per  Lords  Watson  ana  Mac- 
naghten— on  general  principles,  notwithstanding 
the  wrongful  detention  by  them,  the  defendants 
were  entitled  to  be  reimbursed  freight  and  land- 
ing charges.  Peruvian  Guano  Co.  v.  Dreyfm^  61 
L.  J.,  Ch.  749  ;  [1892]  A.  C.  166  ;  66  L.  T.536  ; 
7  Asp.  M.  C.  225— H.  L.  (E.) 

d.  Bamagea. 

Market  Talne— JMee.] — ^The  defendants,  by 
charterparty,  agreed  with  the  plaintiff  that  their 
slup  sbould,  at  a  specified  time,  load  1,300  tons 


of  coal  in  the  river  Tync,  to  be  carried  to  Havre 
for  the  plaintiff.  They  broke  their  contract, 
and  the  plaintiff  had,  in  consequence,  first,  to 
hire  other  vessels  at  an  advanced  freight,  and, 
secondly,  to  buy  1,300  tons  of  coal  at  an  enhanced 
price.  He  was  unable,  according  to  the  custom 
of  the  colliery  trade  in  the  Tyne,  to  secure  a 
cargo  until  he  had  chartered  vessels  to  carry  it. 
The  plaintiffs  having  sued  the  defendants  in 
respect  of  both  these  heads  of  damage,  they 
admitted  their  liability  to  pay  the  advanced 
freight,  but  denied  that  they  were  liable  for  the 
enhanced  price  of  the  coal.  At  the  trial  the  rise 
in  price  at  the  pit's  mouth  was  not  disputed ; 
but  it  was  not  directly  proved  that  there  had 
been  an  equivalent  rise  at  Havre  : — Held,  that 
the  fact  of  the  plaintiffs  having  paid  the  addi- 
tional price  was  prim&  facie  evidence  of  damage 
to  that  extent,  and  entitled  him,  in  the  absence 
of  evidence  to  the  contrary,  to  recover.  Feather- 
ttan  V.  Wilkinson,  42  L.  J.,  Ex.  78  ;  L.  R.  8  Ex. 
122  ;  28  L.  T.  448  ;  21  W.  R.  422  ;  2  Asp.  M.  C. 
31. 

Lou  of  Market.]  —  The  carriage  of  goods 
by  ship  on  a  long  voyage  is  entirely  different 
from  the  carriage  of  goods  by  railway,  when 
they  may  be  expected  to  arrive  on  a  particular 
day  or  for  a  particular  market,  and  loss  of 
market  on  such  a  voyage  cannot  (in  the 
absence  of  express  stipulation)  be  said  to  have 
been  within  the  contemplation  of  both  parties 
at  the  time  of  making  the  contract  so  as  to  be 
recoverable  as  damages  in  case  of  delay  in  the 
carriage.  The  Parana,  2  P.  D.  118  ;  36  L.  T. 
388  ;  25  W.  R.  696  ;  3  Asp.  M.  C.  399— C.  A. 

The  assignee  of  a  cargo  of  hemp  and  other 
goods  instituted  a  cause  under  s.  6  of  the  Ad- 
miralty Court  Act,  1861  (24  Vict.  c.  IQ),  against 
a  British  ship,  and  claimed  to  recover  damage 
for  a  breach  of  contract  resulting  from  unreason- 
able delay  in  the  carriage  of  the  goods.  The 
shipowner  admitted  his  liability,  and  the  amount 
of  damage  was  referred  to  the  registrar,  assisted 
by  merchants,  to  report  upon.  The  registrar 
found  that  there  had  been  a  fall  in  the  market 
value  of  the  hemp  between  the  date  when  the 
ship  ought  to  have  delivered  her  cargo  and  the 
date  when  the  delivery  actually  took  place,  and 
reported  that  the  plaintiff  was  entitled  as  com- 
pensation for  the  delay  to  interest  at  51.  per  cent, 
on  the  invoice  value  of  the  hemp,  but  not  to  any 
further  compensation  for  loss  of  market.  On 
appeal  to  the  judge  of  the  admiralty  division : 
— Held,  that  the  registrar  was  wrong,  and  that 
the  projier  measure  of  damage  was  the  difference 
between  the  market  value  of  the  hemp  when  it 
was  delivered  and  when  it  ought  to  have  been 
delivered  ;  but,  on  appeal  to  the  court  of  appeal : 
—Held,  that  the  registrar's  decision  must  be 
restored,  and  that  the  plaintiff  was  not  entitled 
to  any  claim  for  loss  of  market.    lb. 

The  defendant,  the  master  of  the  steamer 
"  Carbis  Bay,"  lying  at  Wilmington,  signed  bills 
of  lading  for  400  bales  of  cotton  "  shipped  on 
board  the  •  Carbis  Bay ' "  for  Liverpool.  In  con- 
sequence of  insufficient  room  only  165  bales  could 
be  shipped,  and  the  defendant  directed  the 
remaining  235  bales  to  be  shipped  on  board  the 
steamer  **Wylo,"  then  lying  in  the  same  port, 
bound  for  Liverpool.  The  "  Carbis  Bay  "  arrived 
at  Liverpool  on  the  26th  of  October,  and  the 
"  Wylo  "  on  the  29th  of  October,  and  both  cargoes 
were  delivered  to  the  plaintiffs,  who  were  indor- 
sees of  the  bills  of  lading.    Between  the  26th  and 
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the  29th  of  October  a  fall  in  the  price  of  cotton 
took  place,  and  the  plaintiff  sued  the  defendant 
for  the  loss  thereby  occasioned  : — Held,  that  on 
the  26th  of  October  the  plaintiff  had  a  right  of 
action  against  the  defendant  for  non-deliverj, 
that  the  measure  of  damages  was  the  market 
price  of  cotton  on  that  day,  and  that  the  subse- 
quent delivery  of  the  cotton  ex  "  VVylo "  could 
only  be  taken  into  account  in  reduction  of 
damages.  Smith  v.  Tregarthen,  66  L.  J.,  Q.  B. 
437  ;  67  L.  T.  68  ;  36  W.  R.  666  ;  6  Asp.  M.  C. 
137. 

Cargo  damaged  by  Vnieaworthineu  of  Ship 
—  LimiUtion  of  LiabiUty.l— A  ship  loaded 
with  beans,  whilst  in  dock  before  sailing,  was 
damag^  in  a  gale,  started  a  plank  and  wetted 
some  of  the  beans ;  and  there  was  delay  in 
caiying  the  rest  of  the  beans  to  their  destination. 
The  market  for  the  beans  was  lost  and  they  were 
sold  at  a  lower  rate.  The  jury  found  that  the 
ship  was  unseaworthy,  and  gave  damages  for  the 
wetting  of  the  beans  and  for  loss  of  market. 
New  trial  applied  for  and  refused.  Rule  nisi  to 
reduce  the  damages  to  the  amount  limited  by 
63  Geo.  3,  c  169,  s.  1.  ChrUtiev,  Tratt,  2  W.  R.  16. 

Adyanoed  Freight  ioiiired — Subrogation  of 
Insurer  to  Bighta  of  Afsnred.] — Goods  were 
shipped  by  the  plaintiffs  on  the  ciefendants*  ship 
unaer  a  charterparty,  which  provided  that  if 
required  the  whole  freight  should  be  advanced 
subject  to  a  deduction  for  interest  and  insurance. 
The  freight  was  paid  in  advance,  and  the  amount 
was  insured.  Tne  charterers  sold  the  goods  to 
the  plaintifEs  at  a  price  covering  cost,  freight, 
and  insurance.  The  cargo  was  lost  by  the  negli- 
gence of  the  defendants.  In  an  action  for  the 
loss  of  the  goods : — Held,  that  the  plaintiffs 
were  entitled  to  recover  as  part  of  the  damages 
sustained  by  them  the  amount  of  the  advanced 
freight,  which  was  included  in  the  price  paid  by 
them  for  the  goods,  for  the  insurers  of  the  freight 
who  had  indemnified  the  plaintiffs  were  entitled 
to  be  subrogated  to  the  rights  of  the  plaintiffs 
in  respect  of  the  advanced  freight,  and  to  have 
the  action  maintained  for  their  benefit  for 
the  amount  insured,  as  it  would,  but  for  the 
insurance,  have  formed  part  of  the  damages  to 
which  the  plaintiffs  would  have  been  entitled. 
Dufovroet  v.  BUhop^  66  L.  J.,  Q.  B.  497  ;  1& 
Q.  B.  D.  373  ;  66  L.  T.  633  ;  6  Asp.  M.  C.  109. 

Bight  of  Owner  of  Cargo  to  reoover  Balyage 
X^oniea  f^om  Shipowner.]  —  The  plaintiffs 
under  a  charterparty  shippecf  a  large  quantity  of 
rye  on  board  one  of  the  defendants'  ships,  to  be 
carried  from  the  port  of  T.  to  the  port  of  A. 
Owing  to  the  negligent  navigation  of  the  defen- 
dants' servants  the  ship  was  cast  ashore,  and  a 
large  quantity  of  the  lye  was  lost ;  but  a  con- 
siderable quantity  was  saved  by  the  salvage 
association,  who  were  employed  by  the  under- 
writers of  the  cargo  with  the  assent  of  the  defen- 
dants. The  average  statement  was  prepared, 
and  the  sum  assessed  was  agreed  to  by  the  plain- 
ti&,  and  the  salvage  association  were  paid  by 
the  underwriters  the  expenses  claimed  by  them. 
The  plaintiffs  brought  their  action  to  recover  the 
amount  of  the  salvage  expenses  so  paid  by  the 
underwriters.  The  plaintiffs  recovered  a  verdict 
for  an  amount  to  be  settled  out  of  court.  The 
question  of  law  involved  in  the  case  was  reserved 
for  further  consideration.  The  defendants  con- 
tended that  they  were  not  liable  because  the 


plaintiffs  themselves  had  not  paid  the  expenses, 
and  the  payment  under  the  circumstances  was 
voluntary  : — Held,  that  the  plantiffs  were 
entitled  to  recover  the  amount  of  the  salvage 
expenses,  as,  without  their  being  incurred,  the 
remainder  of  the  cargo  could  not  have  been  sent 
to  it  destination,  which  was  for  the  benefit  of 
the  defendants,  and  that  the  payment  under  the 
circumstances  was  not  voluntary.  Scaramanga 
V.  Marquand,  63  L.  T.  810  ;  6  Asp.  M.  C.  606 — 
G.  A.    Affirming  1  Gab.  k  £.  600. 

Cironantanooi  peonliar  to  Plaintiff— AdTanoad 
Freight  **  mbjoot  to  lasuranoe."]— The  plaintiffs 
having  sold  the  cargo  "  to  arrive,  at  a  price  less 
than  the  market  value  of  the  goods  at  the  port  of 
discharge  at  the  time  when  the  cargo  should  have 
arrived  : — Held,  that  in  estimating  the  damages 
such  market  value  must  be  looked  to.  and  not  the 
price  at  which  the  plainti&  had  sold  the  cargo. 
The  charterparty  provided  that  sufficient  cash  for 
ship's  disbursements  should  be  advanced,  if 
required,  to  the  captain  by  the  charterers  on 
account  of  freight,  subject  to  insurance  only. 
The  plaintiffs  having  advanced  sums  for  ship's 
disbui'sements  on  account  of  freight  as  provided 
for  in  thecharterparty  :— Held,  that,  in  estimating 
the  damages  for  non-delivery  of  the  cargo,  only 
the  unpaid  freight  must  be  deducted  from  the 
market  value  of  the  goods,  not  the  advanced 
freight  as  well.  Rodoeanaehi  v.  MUbvm,  56 
L.  J.,  Q.  B.  202  ;  18  Q.  B.  D.  67  ;  66  L.  T.  694  ; 
36  W.  R.  241 ;  6  Asp.  M.  G.  100— G.  A. 

CoUiiion  —  Both  Ships  to  Blamo  —  Dajnago 
to  Cargo.] — ^The  admiralty  court  rule  that  in 
cases  of  collision  the  damages  are  to  be  equally 
divided  where  both  ships  are  to  blame,  does  not 
apply  to  actions  for  breach  of  contract  of  carriage 
brought  by  owners  of  cargo  against  the  carrying 
ship  to  recover  damages  for  loss  of,  or  injury  to, 
their  goods,  and  hence  the  plaintifb  in  such 
actions  are  entitled  to  recover  their  full  damages 
from  the  owners  of  the  carrying  ship.  The 
Bushire,  62  L.  T.  740  ;  6  Asp.  M.  G.  416. 

Transhipmont  —  Loti   by   Perils   not 

previonilj  ezoopted — Limitation  Aotion.] — A 
cargo  was  shipped  by  the  plaintiff  on  the 
defendants'  vessel  under  a  charterparty  and  bill 
of  lading,  not  excepting  the  negUgence  of  the 
master  and  crew.  During  the  voyage,  and 
through  the  negligence  of  the  masters  and  crews 
of  both  ships,  the  vessel  came  into  collision  with 
another,  and  was  so  much  damaged  as  to  render 
it  necessary  to  discharge  her  cargo  at  a  port  of 
refuge,  and,  after  temporary  repairs,  to  complete 
the  voyage  in  ballast.  The  master  transhipped 
the  cargo  with  the  knowledge,  but  without  the 
assent  or  dissent  of  the  plaintiff,  into  three  other 
vessels,  under  bills  of  lading  excepting  the  negli- 
gence of  the  masters  and  crews.  Two  of  these 
vessels  with  their  cargoes  were,  through  the 
negligence  of  their  masters  and  crews,  lost  before 
reaching  the  port  of  discharge.  The  defendants 
obtained  a  decree  limiting  their  liability  arising 
out  of  the  collision  to  8/.  per  ton,  and  the  pro- 
ceeds were  distributed  to  the  claimants,  of  whom 
the  plaintiff  was  not  one.  In  an  action  for  non- 
delivery of  the  portion  of  the  cargo  lost : — Held, 
that  the  defendants  were  liable  ;  for  the  loss 
did  not  arise  from  an  excepted  peril,  and  the 
transhipment,  though  justifiable,  was  for  the 
purpose  of  earning  the  freight  under  the  charter- 
party  ;  and  that  the  judgment  in  the  limitation 
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Action  was  no  bar  to  the  present  claim,  as  the 
loss  of  the  portion  of  the  cargo,  the  subject  of 
this  action,  was  not  caused  by  the  collision  in 
respect  of  which  the  defendants  had  limited 
their  liability.  The  JBemina,  56  L.  J.,  Adm.  38  ; 
12  P.  D.  36 ;  56  L.  T.  450  ;  35  W,R.  214  ;  6  Asp. 
M.  0.  112. 

Ship  Bound  for  FftrfomanM  «f  Chartorpartj 
— Xztont  of  Ow&«rt*  UabiUtj.l — See  Atum., 
OuM  in  Ch.,  pt  2,  238  ;  supra,  col  207. 

13.  Lien  on  Cargo. 

By  XadoiMM  of  Bill  drawn  against  Cargo.]— 
B.  consigned  a  cargo  of  rnais^  to  0.  &  Co.,  for 
sale  by  them  on  a  joint  speculation  of  himself 
and  them,  and  he  drew  upon  them  against  the 
cargo  six  bills  of  exchange  for  sums  amounting 
to  1.5002.  He  wrote  them  a  letter  advising  them 
of  the  bills  and  sent  them  the  bill  of  lading  of 
the  cargo,  and  asked  them  to  protect  the  bills  on 
presentation.  They  replied  that  they  would  do 
so.  The  bills  of  exchange  were  on  the  face  of 
them  expressed  to  be  on  account  of  the  cargo.  B. 
afterwanls  indorsed  three  of  the  bills  to  R.  &  Co. 
Before  the  bills  were  presented  to  O.  &  Co.  for 
acceptance,  they  had  heard  that  B.  had  stopped 
payment,  and  when  the  bills  were  presented 
they  declined  to  accept  them  : — Held,  that  R.  k.  Co. 
"were  not  entitled  to  any  lien  upon  the  cargo 
as  against  0.  &  Co.  in  respect  of  the  three  bills 
indorsed  to  them.  Rohey  ds  Co.'s  Penereranoe 
Jronujorki  v.  Oilier,  L.  R.  7  Ch.  695 ;  27  L.  T. 
362  ;  20  W.  R.  956 ;  1  Asp.  M.  C.  413. 

Of  Agent  for  Xxpeniet.] — A  vessel  having 
£;one  ashore  with  a  cargo  on  board,  a  ship 
agent  was  put  in  possession  of  the  ship  and 
cargo  by  the  captain,  with  authority  from  the 
captain  to  do,  as  his  agent,  what  was  for  the 
benefit  of  all  concerned.  The  agent  did  work 
and  expeoded  money  in  discharging  the  cargo, 
and  brought  it  to  a  place  of  safety,  where  he 
took  possession  of  it.  The  hull  broke  up  and 
became  a  wreck.  The  expenditure  by  the  agent 
was  not  for  the  purpose  of  enabling  the  ship- 
owner to  perform  his  contract  and  to  earn 
freight,  but  was  an  extraordinary  expenditure 
for  the  purpose  of  saving  the  property  at  risk, 
namely,  the  cargo : — Held,  that  the  agent  had 
a  Hen  on  the  cargo  for  his  charges  as  against 
the  owner,  though  such  charges  were  incurred 
without  authority  from  the  owner,  the  claim 
"being  analogous  to  that  for  general  average  or 
salvage.  Ifingeton  v.  Wendt,  45  L.  J.,  Q.  B. 
440 ;  1  Q.  B.  D.  367 ;  34  L.  T.  181 ;  24  W.  R. 
664  ;  3  Asp.  M.  C.  126. 

Anthoritj  of  Agent  to  pay  Chargoi  on  Cargo.] 
— Held,  also,  that  an  agent  to  whom  bills  of 
lading  are  handed  for  the  purpose  of  obtaining 
possession  of  the  cargo  of  a  stranded  vessel,  is 
impliedly  authorised  to  bind  the  owner  by  an 
agreement  to  pay,  on  condition  of  the  cargo 
being  given  up,  charges  for  which  there  is  a  lien 
on  the  cargo.    lb. 

CkNkU  Loaded  nnder  Agreement  with  Broker 
— Votiee  of  Charterpartj.l — ^A  firm  of  brokers, 
having  chartered  a  ship,  advertised  her  as  about 
to  saiC  and  invited  shippers  to  send  their  goods 
hy  her.  Under  the  charterparty,  the  captain  was 
to  have  an  absolute  lien  on  the  cargo  for  freight, 
dead  tf^ight  and  demurrage.    The  plaintiff,  who 


had  no  notice  of  the  charterparty,  dealing  with 
the  charterers  only,  sent  some  tea  on  board,  to 
be  carried  at  a  rate  of  fi'eight  agreed  upon 
between  himself  and  the  charterers.  Afterwards 
the  charterers  were  unable  to  fill  the  ship  and  so 
to  carry  out  their  contract  with  the  owner,  and 
the  ship  accordingly  did  not  sail.  No  bills  of 
lading  for  the  tea  had  been  signed,  and  the 
captain  refused  to  sign  them  unless  they  were 
expressly  made  subject  to  the  charterparty.  The 
shipowner  claimed  a  lien  on  the  tea,  for  the 
expenses  incurred  by  him  through  his  dealings 
with  the  charterers : — Held,  that  he  had  no  such 
lien,  the  plaintiff  having  had  no  notice  of  the 
charterparty,  and  there  being  nothing  to  put 
him  on  inquiry  ;  and  the  tea  was  ordered  to  be 
given  up  to  the  plaintiff,  the  intended  carriage 
thereof  naving  failed.  Peak  v.  Larsen^  40  L.  J., 
Ch.  763  ;  L.  R.  12  £q.  378  ;  25  L.  T.  580 ;  19 
W.  R.  1045. 

The  goods  of  a  shipper  in  a  general  ship  are 
not  affected  by  a  clause  in  a  charterparty  of 
which  he  has  no  notice  or  knowledge,  giving 
the  shipowner  a  lien  on  all  cargo  and  freight 
for  arrears  of  hire  due  under  the  charterparty. 
Semble,  the  fact  that  no  bills  of  lading  were 
given  for  the  goods  makes  no  difference  in  this 
respect  as  to  the  rights  and  liabilities  of  the 
parties.  T.  hired  a  ship  from  M.,  and  by  the 
charterparty  gave  M.  a  lien  on  all  cargo  and 
freight  for  arrears  of  hire.  T.  advertised  the 
ship  as  a  general  ship,  and  gave  no  notice  of  the 
charterparty.  B.  shipped  goods  and  obtained  a 
receipt,  but  no  bill  of  lading.  The  hire  being  in 
arrears,  M.  detained  the  goods  of  B.  for  the 
whole  of  the  arrears  : — Held,  that  M.  was  not 
entitled  to  detain  the  goods  of  B.,  and  that  B. 
was  entitled  to  damages  for  their  detention. 
Tlie  Stomoway,  61  L.  J.,  Adm.  27  ;  46  L.  T.  773 ; 
4  Asp.  M.  C.  529. 

Defiiinlt  of  Owner  of  Goods.] — If  a  shipowner 
is  prevented  from  carrying  the  cargo  to  its 
destination  by  the  act  or  default  of  the  owner, 
he  has  a  possessory  lien  on  the  cargo  for  the 
entire  freight  and  for  contribution  to  any  general 
average  expenses  incurred.  Oalam,  Cargo  ex, 
Br.  &  Lush.  167  ;  2  Moore,  P.  C.  (N.8.)  216  :  33 
L.  J.,  Adm.  97  ;  10  Jur.  (N.S.)  477  ;  9  L.  T.  560  ; 
12  W.  R.  495. 

Landing  and  Warehousing  Cargo — ^ExoeiiiTO 
Claim.] — Under  the  Merchant  Shipping  Act 
Amend.ment  Act,  1862  (25  &  26  Vict.  c.  63),  s.  67, 
a  shipowner  may  land  goods  whenever  the 
delivery  of  them  to  the  owner  within  the  proper 
time  has  been  prevented  by  the  force  of  circum- 
stances, whether  the  owner  of  the  goods  is  or  is 
not  to  blame.  Tlie  Energie^  Mie^rodt  r.  Fitz- 
Hmon,  44  L.  J.,  Adm.  25  ;  L.  R.  6  P.  C.  306 ; 
32  L.  T.  679  ;  23  W.  R.  932  ;  2  Asp.  M.  C.  555. 

If,  on  landing  the  goods,  the  shipowner  ware- 
houses them  under  a  stop-order  for  a  sum 
manifestly,  and  to  his  knowledge,  in  excess  of  the 
amount  of  his  lien,  such  conduct  is  equivalent 
to  a  wrongful  detention  of  the  goods,  for  which 
th^  owner  of  them  may  bring  an  action.    lb. 

A  fortiori  an  action  will  lie  against  the  ship- 
owner if,  on  payment  of  a  sum  due  for  average 
by  the  owner  of  the  goods,  he  refuses  to  reduce 
the  stop-order  to  the  amount  for  which  he  then 
has,  or  can  reasonably  claim,  a  lien.    lb. 

Where  no  Statutable  Warehooies.] — Semble, 
that  the  master'may  still  land  the  cargo  without 
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losing  his  possession  and  control  over  it  (placing 
the  goods  in  a  warehouse  belonging  to  or  hired 
for  his  owners),  and  so  preserve  his  lien.  Mors- 
U'Blanch  v.  Wilsan,  42  L.  J.,  C.  P.  70 ;  L.  R.  8 
C.  P.  227  ;  28  L.  T.  415  ;  1  Asp.  M.  C.  605. 

Lien  of  ConBignee  Charterer.] — A.  B.  chartered 
nine  vessels  in  England,  to  fetch  C.  D.'s  timber 
from  Nova  Scotia,  under  an  agi'eement  between 
them,  that  he,  A.  B.,  was  to  be  the  consignee. 
C.  D.,  in  breach  of  the  contract,  consigned  the 
cargoes  to  other  persons,  but  A.  B.  arrested  the 
produce  of  one  of  them  in  the  hands  of  the  con- 
Hgnee,  by  means  of  an  injunction  : — Held,  that 
A.  B.  could  maintain  a  bill  against  C.  D.  and 
the  consignee  to  enforce  his  lien  on  the  produce 
of  that  cargo,  and  that  such  lien  extended  to  all 
sums  properly  expended  by  him  in  respect  of 
the  nine  ships,  and  to  all  pecuniary  losses  and 
liabilities,  but  not  to  commission,  consignee's 
profits,  or  damages  for  breach  of  the  contract. 
Young  v.  Nelll,  32  Beav.  529 ;  2  N.  R.  212  ;  9 
Jut.  (N.S.)  976  ;  9  L.  T.  9  ;  11  W.  R.  1052. 

Advancea  on  Cargo — lien — Foreign  Attaeh- 
ment.] — The  plaintiffs  advanced  several  sums  of 
money  to  S.  M.  &  W.  on  the  security  of  shipments 
coming  to  them  as  return  remittances  from  their 
correspondents  in  Hayti,  which  shipments  they 
directed  tlie  Haytian  house  to  consign  to  the 
plaintiffs.  The  Haytian  house  was  informed  of 
the  contracts,  and  promised  the  plaintiffs  to 
make  the  remittances  accordingly.  In  June,  1842, 
a  cargo  of  goods  was  prepar^  by  the  Haytian 
house  as  return  remittances,  and  they  directed 
the  plaintiffs  to  insure  a  part  of  the  cargo  on  the 
account  of  S.,  and  informed  W.  that  a  part  of  the 
cargo  was  intended  for  him,  which  W.  communi- 
cated to  the  plaintiff.  The  resident  partner  in 
the  Haytian  house  died  in  June,  1842,  after  the 
cargo  had  been  shipped  but  before  it  was  con- 
signed, and  his  administratrix  consigned  the 
cargo  to  B.  in  London,  under  whose  orders  it  was 
sold,  and  by  whom  the  proceeds  were  received  in 
December,  1 842.  S.  &  Co.,  creditors  of  the  Haytian 
house,  on  the  29th  August,  1842,  attached  by 
foreign  attachment,  according  to  the  custom  of 
London,  the  goods  of  the  Haytian  house  in  B.'s 
hands.  By  a  letter  dated  the  7th  September, 
1842,  the  surviving  partner  in  the  Haytian  house 
directed  B.  to  hold  the  cargo  for  S.  M.  &  W.  in 
certain  parts.  On  a  bill  and  motion  to  restrain 
the  proceedings  of  S.  &  Co.  against  B.,  in  the 
lord  mayor's  court: — Held,  that  the  right  of 
the  plaintiffs,  if  any,  was  an  equitable  and  not  a 
legal  right ;  that  the  plaintiffs  were  entitled  to 
the  aid  of  the  court  in  the  trial  of  the  right ;  and 
that  the  proceedings  in  the  lord  mayor's  court 
should  be  restrained  by  injunction.  Qftenoorth 
V.  StetphenJtj  4  Hare,  185. 

Paeeenger'a  Luggage.] — The  master  has  a  lien 
upon  the  luggage  of  a  passenger  for  his  passage 
money.  Wo^  v.  Summen,  2  Camp.  631  ;  12 
R.  R.  764. 

Monej  borrowed  by  ICaeter  to  buy  Cargo — 
Lien  of  Lender.] — Tbe  master  without  authority 
borrowed  money  abroad  to  buy  cargo  to  bring 
home.  The  shipowners  having  taken  the  benefit 
of  the  advance  are  liable  to  the  lender  for 
repayment ;  but  the  lender  has  no  lien  on  the 
cargo.  Ashmall  v.  Wood,  3  Jur.  (N.B.)  232  ;  5 
W.  R.  397.  And  see  S,  C.,  2  Jur.  (N.S.)  837  ;  4 
W.  R.  694. 


Warebonae  Owners*  Lien — Cnatom.] — A  custom 
for  warehouse  owners  in  London  to  have  a  general 
lien  on  goods  for  moneys  due  from  the  merchants 
employing  them  in  respect  of  goods  consigned  to 
them  from  abroad,  is  bad,  because  unreasonable. 
Leuckhart  v.  Cooper,  3  Bing.  (N.C.)  99  ;  3  Scott, 
521  ;  6  L.  J.,  C.  P.  131. 

Money  Awarded  ai  Compenaation  for  Seisnre 
of  Cargo — ^Lien  of  Conaignee.] — A  consignee  in 
Denmark  paid  charges  for  freight,  &c.,  upon  a 
cargo,  the  property  of  the  consignor,  who  after- 
wards became  bankrupt.  The  cargo  was  seized 
by  the  Danish  government  in  consequence  of  war 
having  broken  out  with  England.  At  the  end  of 
the  war  a  sum  of  money  was  awarded  by  the 
British  government  to  the  assignee  of  the  bank- 
rupt as  compensation  for  the  cargo  : — Held,  that 
the  consignee  had  a  lien  on  the  compensation 
money  for  the  charges  paid  by  him.  Oood, 
Ex  partCj  Atkinson^  In  re,  3  Mont,  k  Ayr. 
246  ;  2  Deac.  389  ;  7  L.  J.,  Bk.  7  ;  1  Jur.  456. 

Bill  of  Szobange — ^Appropriation  of  Cargo  to 
Meet.] — B.  &  Co.  consigned  a  cargo  to  the 
defendants,  and  sent  them  a  bill  of  lading  in 
a  letter  as  follows  :  "  The  present  serves  to  cover 
bill  of  lading  for  timber,  &c.,  shipped  per  *  China,' 
against  which  we  have  valued  on  you  at  six 
months  in  favour  of  F.  S.  &  Co.  for  1,200Z.,  which 
kindly  protect."  On  the  same  day  B.  is,  Co.  sent 
to  F.S.  &  Co.  the  bill  of  exchange,  which  was 
drawn  on  the  defendants  to  the  order  of  F,  S. 
&  Co.,  and  concluded  :  "  Place  tbe  same  with  or 
without  advice  to  account  consignment  per 
'  China.' "  After  the  cargo  arrived  F.  S.  &  Co. 
presented  the  bill  for  acceptance,  but  the  de- 
fendants refused  to  accept  it.  Shortly  after 
B.  k  Co.  stopped  payment,  and  the  cargo 
arrived : — Held,  that  it  was  appropriated  to 
meet  the  bill,  and  that  F.  S.  &  Co.  had  a  lien 
prior  to  that  of  the  defendants  for  their  general 
balance.  FrUh  v.  Forbeg,  4  De  G.  F.  &  J.  409  ; 
32  L.  J.,  Ch.  10  ;  10  Jur.  (N.S.)  1113  ;  10  W.  R. 
291. 

Lien  for  Treight,]  —  Ses  XIII.  Freight, 
supra,  cols.  428,  seq. 

14.  MlSCELLAlTEOnS. 


Breaob  of  Blockade — Condemnation  of  Cargo. 
— The  cargo  of  a  ship  condemned  for  bi'each  o: 
blockade,    though  not   belonging  to  the  ship- 
owner, is  subject  to  condemnation.     The  Alex- 
ander, 4  C.  Rob.  93.  S.  P.,  The  Adonis,  6  C.  Rob. 
256. 


Cattle  Cargo  —  Cleanaing  and  Diainfeoting 
Ship.] — Clause  100  of  the  Animals  Order  in 
Council  of  1886,  made  under  s.  32,  sub-s.  21,  of 
the  Contagious  Diseases  (Animals)  Act,  1873, 
requires  that  a  vessel  used  for  carrying  animals 
by  sea  should,  after  landing  animals  therefrom, 
and  before  taking  on  board  any  other  animal  or 
other  cargo,  be  cleansed  and  disinfected  by 
having  all  parts  of  the  vessel  with  which 
animals  or  their  droppings  had  come  in  contact 
scraped  and  swept  : — Held,  that  this  onler 
requires  that  before  any  new  cargo  can  be  put 
on  board  any  part  of  the  vessel,  even  those  parts 
which  had  not  been  used  for  carrying  cattle, 
must  be  cleansed  and  disinfected  as  mentioned 
above.  Isnuxy  v.  Blake,  66  L.  T.  630 ;  7  Asp.  M.  C. 
189  ;  56  J.  P.  486. 
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FeriihiAg  Car^o  SalTed— Sale  bj  Court.] — 
A  barque  laden  with  a  cargo  shipped  at 
CharleAton  under  bills  of  lading  whereby  the 
cargo  was  to  be  delivered  on  payment  of  freight 
at  Bremen,  whilst  prosecuting  her  voyage  to 
Bremen  was  run  into  in  the  English  Channel 
and  damaged  by  another  vessel,  which  was  alone 
to  blame  for  the  collision.  The  master  and  crew 
of  the  barque  abandoned  her,  and  in  her  aban- 
doned state  she  was  taken  possession  of  by 
salvors,  who  brought  the  barque  and  her  cargo 
into  Dover.  The  cargo  was  damaged  by  sea- 
water,  and  was  alleged  to  be  deteriorating.  In  a 
suit  instituted  by  some  of  the  salvors  against  the 
barque,  her  cargo  and  freight,  the  court,  on  an 
application  made  on  their  behalf,  without  notice 
to  the  owners  of  the  barque,  ordered  the  cargo  to 
be  sold.  The  owners  of  the  barque  afterwards 
hearing  of  the  order,  and  wishing  to  have  the 
cargo  transhipped  and  carried  on  to  its  destina- 
tion, applied  to  rescind  the  order,  and  offered  to 
give  liiil  for  the  cargo.  The  court,  being  of 
opinion  that  it  was  for  the  benefit  of  all  parties 
that  the  cargo  should  be  sold,  refused  to  prevent 
the  sale,  but  reserved  all  questions  of  freight. 
Afterwards  the  cargo  was  sold  and  the  proceeds 
brought  into  court,  and  the  owners  of  the  barque 
then  applied  for  an  order  for  payment  out  of  the 
proceeds  in  court  of  a  sum  of  money  in  respect 
of  freight : — Held,  that,  by  the  abandonment  of 
the  barque,  the  contract  to  pay  freight  had  been 
dissolved,  and  that  the  owners  of  the  barque  were 
not  entitled  to  any  payment  in  respect  of  freight. 
The  Kathleen,  43  L.  J.,  Adm.  39  ;  L.  R.  4 
A.  &  E.  269  ;  31  L.  T.  204  ;  23  W.  R.  350  ;  2  Asp. 
M.  C.  367. 

XVI.   STOPPAGE   IN  TRANSITU. 

1.  Generally^  56.5. 

2.  Tranter  of  Bill  of  Lading,  568. 

3.  Tfamitwt  Tiot  at  an  End,  571. 

4.  Part  Delivery,  574. 

5.  Goods  in  Hands  of  Wharfingers,,  675. 

6.  Transit  us  at  an  End,  576. 

1.  OENEBALLY. 

Who  maj  Stop — Surety  for  the  Prioe.] — One 

who  is  merely  surety  for  the  price  of  the  goods 
cannot  stop  them  in  transitu.  Siffken  v.  Wray, 
6  East,  371  ;  2  Smith,  480. 


Alien   Enemj — Licenoe   to    Trade.] — A 


licence  to  a  British  merchant  to  bring  a  cargo 
from  an  enemy's  port  legalises  the  sale  of  the 
cargo  by  the  enemy  and  enables  him  to  stop  it 
in  transitu.    Fenton  v.  Pearson,  15  East,  419. 


Foreign  Fnrohaeer.] — ^A  trader  abroad 


who,  on  his  own  credit,  buys  goods,  and  ships 
them  to  a  merchant  in  England  upon  the  order 
of  the  latter,  charging  a  commission,  may,  upon 
the  bankruptcy  of  the  merchant  in  England, 
stop  the  goods  in  transitu  ;  and  that  although 
the  merchant  had  before  his  bankruptcy  accepted 
bills  for  the  cost  of  the  goods.  Feise  v.  Wray, 
3  East,  93  ;  6  R.  R.  551. 

Agent.]  —  M.    &■    Co.,    merchants,    of 

Jamaica,  ordered  of  P.  &  G.,  merchants,  of 
Baltimore,  goods  to  be  shipped  to  Jamaica  at  the 
risk  and  ^peose  of  M.  k,  Co.  The  goods  were 
shipped  under  biUs  of  ludiiig  making  them 
deliverable  to  M.  &  Co.  on  payment  of  freight. 


The  goods  were  not  paid  for.  During  the  voyage 
M.  k  Co.  became  bankrupt.  On  the  arrival  of 
the  ship  at  Jamaica  the  agents  of  P.  &  G.  went 
on  board  and  demanded  a  package  of  the  cargo, 
in  the  name  of  the  whole,  on  behalf  of  P.  &  G. 
Before  the  ship's  arrival  P.  &  G.  had  written  to 
their  agents,  saying,  "  In  disposing  of  the  cai^go 
use  your  own  judgment,"  forwarding  a  power  of 
attorney  ;  but  the  letter  did  not  arrive  until 
after  the  agents  had  taken  possession  of  the 
cargo  : — Held,  that  the  agents  had  authority  to 
stop  the  cargo  on  behalf  of  P.  &  G.;  and  that 
there  had  been  a  valid  stoppage  in  transitu. 
Hutehings  v.  Nunes,  1  Moore,  P.  C.  (N.S.)  243  ; 
10  Jut.  (n.8.)  109  ;  9  L.  T.  125.  See  also  Bird 
V.  Brown,  infra,  coL  579. 

Poliey  Moneys  not  snlijeot  to  Bight  of  Stoppage 
in  Traneitn.] — The  right  of  stoppage  in  transitu 
does  not  extend  over  policy  moneys  paid  in 
respect  of  insurances  effected  upon  the  goods  by 
the  vendee.  Bemdtson  v.  Strang,  37  L.  J.,  Ch. 
665  ;  L.  R.  3  Ch.  588  ;  19  L.  T.  40 ;  16  W.  R. 
1025. 

Snb-aale  doei  not  pat  an  End  to  Bight  of 
Stoppage.] — Where  the  master  of  a  ship  is  still 
a  cairier  and  retains  a  lien  for  freight,  a  sub-sale 
of  the  cargo  and  handing  over  of  a  delivery  order 
to  the  sub-purchaser,  and  actual  receipt  by  him 
of  part,  do  not  put  an  end  to  the  transitus,  and 
the  unpaid  vendor  has,  upon  giving  notice  to  the 
master,  the  right  to  stop  the  surplus  proceeds 
payable  by  the  sub-purchaser  after  discharging 
intermediate  equities.  Falk,  Eao  parte,  Kiell, 
In  re,  14  Ch.  D.  446 ;  42  L.  T.  780 ;  28  W.  R. 
785  :  4  Asp.  M.  C.  280^C.  A. 

The  mere  fact  that  the  purchaser  has  resold 
the  goods,  and  that  the  bill  of  lading  has  been 
made  out  in  the  name  of  the  sub-purchaser,  does 
not  put  an  end  to  the  transitus,  or  destroy  the 
vendors  right  to  stop  the  goods  in  transitu. 
Golding,  Davis  «J'  (Jo.,  Ex  parte,  Knight,  In  re, 
13  Ch.  D.  628  ;  42  L.  T.  270  ;  48  W.  R.  481— C.  A. 

Mntnal  Dealing!  —  Bight  to  Stop  though 
Aooonnta  not  Adjnsted.] — A  merchant  in  Eng- 
land sent  goods  of  a  given  value  to  a  merchant 
at  Quebec  for  sale  on  his  account.  Before  the 
goods  were  sold  the  latter  shipped  three  cargoes 
of  timber  to  the  former  to  credit  on  his  account. 
Two  of  them  arrived ;  against  the  third  the 
consignor  drew  a  bill  for  the  amount  whilst  it 
was  in  transitu.  The  consignee  dishonoured  the 
bill,  and  became  bankrupt  .-—Held,  that  the  con- 
signor was  entitled  to  stop  the  cargo  in  transitu, 
and  was  not  bound  to  wait  until  their  mutual 
accounts  were  adjusted.  Wood  v.  Jones,  7 
D.  k  R.  126. 

Traneitns  not  Begnn— Bight  to  hold  Fosses- 
•ion.] — It  follows  from  the  right  of  the  vendor 
to  stop  in  transitu,  if  he  hears  of  the  bankruptcy 
of  the  vendee  before  delivery,  that  he  has  k  for- 
tiori a  right  to  refuse  to  part  with  possession 
of  the  goods,  if  he  has  notice  of  bankruptcy 
whilst  the  goods  are  in  his  possession.  Gibson  v. 
Carruthers,  8  M.  &  W.  321  ;  11  L.  J.,  Ex.  138. 

FroTJsional  Stoppage — InsolTonoy  Expeoted.] 
— The  right  of  stoppage  in  transitu  may  be 
exercised  provisionally  without  actual  insolvency 
of  the  consignee  ;  but  if  insolvency  does  not  take 
place,  the  right  does  not  arise,  and  the  act  is  a 
nullity.     J%e  Constantia,  6  C.  Rob.  321. 
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Poreigm  Law.] — Goods  were  deliyered  on 
board  a  ship  chartered  by  the  consignee,  and  by 
the  law  of  Kussia  the  owner  of  such  goods  may 
by  process  of  law  retake  possession  of  them  until 
payment,  in  case  of  the  bankruptcy  of  the  vendee. 
The  master  of  the  ship,  upon  the  application  of 
the  owner  of  the  goods,  who  had  heard  of  the 
bankruptcy  of  the  vendee,  signed  bills  of  lading 
for  the  goods,  making  them  deliverable  to  their 
order  :  —Held,  that  this  was  a  substantial  com- 
pliance with  the  Russian  law,  and  that  the  master 
was  bound  to  deliver  the  goods  on  arrival  to  the 
vendor,  and  not  to  the  assignees  of  the  vendee. 
Inglit  Y.l/shertoood,  1  East,  515.  And  see  Fowler 
V.  McTaggart,  1  East,  522,  n.;  7  Term  Rep. 
442,  n. ;  4  R.  R.  485. 

General  Prineiple— Ho  Selief  in  Squitj.]— 
A.  beyond  seas  consigns  goods  to  B.  in  London. 
Before  the  goods  arrive  B.  becomes  bankrupt. 
If  A.  can  by  any  means  prevent  the  goods  coming 
to  the  hands  of  B.  or  his  assignees,  he  may  do 
so,  and  equity  will  not  relieve.  Wiseman  v. 
Vandeputtj  2  Vem.  203. 

Whether  Contraet  reseinded  by.] — A  vendor 
of  cotton  in  America,  by  direction  of  purchasers 
in  England,  shipped  the  cotton  on  board  a 
vessel  belonging  to  the  purchaser,  who  became 
bankrupt  before  its  arrival.  A  mortgagee  of  the 
ship,  who  was  an  agent  of  the  vendor,  took 
po^ession  of  the  ship  under  his  mortgage,  and 
sold  the  cotton  under  a  supposed  right  of  his 
principal  to  stop  it  in  transitu ;  and  the  prin- 
cipal in  account  with  his  agent  gave  credit  for 
the  proceeds  of  the  cotton.  The  assignees  of  the 
purchaser  then  brought  an  action  against  the 
mortgagee  for  the  seizure,  and  he  paid  them, 
under  a  compromise,  the  amount  for  which  the 
cotton  sold : — Held,  that  the  contract  was  not 
rescinded  by  the  seizure  of  the  cotton,  and  that 
the  vendor  could  prove  for  the  purchase-money. 
Sumherston,  In  re,  De  G.  262  ;  8  Jur.  675. 

What  Amonnta  to — Kotiee  to  hold  Prooeeds  of 
Ooodi — V otiee  to  Com igneee  and  not  to  Carrier.  ] 
— J.  P.  k  Co.,  merchants  at  Pemambuco,  having 
received  orders  to  purchase  goods  at  New  York 
for  customers,  instructed  S.  J.  &  Co.,  their  agents 
at  Liverpool,  to  purchase  and  ship  the  goods,  and 
have  them  shipped  to  J.  P.  &  Co. ;  S.  .7.  &  Co. 
thereupon  instructed  R.  B.  B.,  the  agent  at 
New  York  of  J.  P.  &  Co.  and  S.  J.  &,  Co.,  to 
purchase  the  goods.  R.  B.  B.  purchased  the  goods 
and  shipped  them  to  J.  P.  &,  Co.,  sending  the 
invoices  and  bills  of  lading.  To  provide  himself 
with  funds  to  purchase  the  goods,  R.  B.  B.  drew 
bills  of  exchange  on  S.  J.  &,  Co.,  in  which  were 
the  words  :  "  And  charged  to  account  as  advised." 
Attached  to  each  bill  was  a  counterfoil  headed 
*'  Advice  of  draft."  This  was  addressed  to 
S.  J.  &  Co.,  mentioning  the  particulars  of  the 
bill,  and  concluded  with  these  (or  similar)  words  : 
"  Against  shipments  per  steamship  '  Glen- 
sannox,*  No.  6,  N.  Y.  to  Brazil  vi&  Baltimore. 
Please  protect  the  drafts  as  advised  above,  and 
oblige  drawer.  R.  B.  B.,  New  York,  May  9th, 
1879."  These  bills  were  sold  in  New  York,  and 
R.  B.  B.  advised  S.  J.  &  Co.  of  the  bills,  and  at 
the  same  time  forwarded  a  statement  of  account. 
On  presentation  of  the  bills  for  acceptance, 
S.  J.  &  Co.  detached  the  counterfoils  and  kept 
possession  of  them.  On  June  10th,  1879,  while 
the  plaintiffs,  P.  S.  &  Co.,  were  holders  of  these 
bills,  drawn  accotding  to  their  course  of  business 


in  respect  of  a  shipment  to  J.  P.  &  Co.,  to  whom 
the  bills  of  lading  were  at  the  same  time  sent, 
S.  J.  &  Co.  suspended  payment.  The  same  day 
the  failure  was  known  in  New  York,  and  R.  B.  B., 
under  pressure  from  P.  S.  &  Co.,  telegraphed  to 
J.  P.  k.  Co. :  "  Having  pledged  documents  and 
shipments  ^Glensannox,  hold  proceeds  subject 
order  P.  S.  k  Co."  The  next  day,  June  llth« 
the  *'Glensannox"  arrived  at  Pemambuco,  and 
the  goods  were  delivered  to  the  customers  of 
J.  P.  k  Co.,  who  received  from  them  the  purchase- 
money.  The  bills  of  lading  had  been  delivered 
to  the  customers  before  the  telegi*am  was  re- 
ceived. The  bills  of  exchange  were  dishonoured 
by  S.  J.  k  Co.  J.  P.  k  Co.  claimed  to  be  entitled 
to  retain  the  purchase-money  against  soma 
alleged  to  be  due  to  them  from  S.  J.  k  Co. : — 
Held,  that  even  if  the  telegram  had  been 
addressed  to  the  owner  or  master  of  the  ship, 
or  had  been  received  before  the  bills  of  lading 
had  been  delivered  to  the  customers,  it  would 
not  have  operated  to  stop  them  in  transitu. 
Phelps  V.  Otmber,  64  L.  J.,  Ch.  1017  ;  29  Ch.  D. 
813  ;  52  L.  T.  873  ;  33  W.  R.  829  ;  5  Asp.  M.C. 
428— C.  A. 

2.  Transfer  of  Bill  of  Lading. 

SiEbct  of— Aeiignmeiit  for  Value.]— The  con- 
signor may  stop  goods  in  transitu  oefore  they 
get  into  the  hands  of  the  consignee,  in  case  of 
the  insolvency  of  the  consignee ;  but  if  the  con- 
signee assigns  the  bills  of  lading  to  a  third  person 
for  a  valuable  consideration,  the  right  of  the 
consignor  as  against  snch  assignee  is  at  an  end. 
lAckharrow  v.  Mason  (in  error),  4  Bro.  P.  C.  57  ; 
2  Term  Rep.  63 ;  5  Term  Rep.  367,  683  ;  6  Term 
Rep.  131  ;  1  H.  Bl.  357  ;  2  H.  BL  211.  And  see 
6  East,  20,  n.  3  ;  1  R.  R.  425. 

L.  k  S.,  carrying  on  business  at  Hong  Kong 
and  London,  bought  goods  of  L.  and  others, 
Manchester  merchants,  to  be  shipped  to  their 
firms  at  Hong  Kong.  The  goods  were  on  a 
ten  months*  credit,  and  it  was  agreed  that  remit- 
tances of  the  proceeds  of  the  goods  should  be 
made  from  Hong  Kong,  to  asset  the  accept- 
ances of  L.  k  S.  for  the  price  of  the  goods, 
on  receipt  of  the  bill  of  lading.  L.  k  S.  shipped 
the  goods  in  a  vessel  engaged  by  them  for 
the  purpose,  and  bills  of  lading,  making  the 
goods  deliverable  to  their  firm  in  Hong  Kong,  or 
their  assigns,  were  aigned  by  the  master,  and 
delivered  to  L.  k  S.,  who  accepted  the  vendors* 
draft  for  the  price  of  the  goods.  Before  the 
goods  or  bills  of  lading  reached  Hong  Kong, 
L.  k  S.,  being  insolvent,  in  consideration  of  debto 
to  two  banks  at  Hong  Kong,  assigned  all  their 
property  to  the  bank.<«,  and  indorsed  the  bills  of 
lading  to  them,  the  banks  knowing  of  the  in- 
solvency of  L.  k  8. : — Held,  that  there  was  no 
sufficient  consideration  for  the  assignment  of  the 
bills  of  lading,  so  as  to  defeat  the  right  of  the 
unpaid  vendors  to  stop  in  transitu,  and  that  the 
transittts  continued  until  the  goods  were  delivered 
at  Hong  Kong.  Rodger  v.  Comptoir  JXEseompte 
de  Paris,  6  Moore,  P.  C.  (N.8.)  538  ;  38  L.  J.,  P.  C. 
30  ;  L.  R.  2  P.  C.  393  ;  21  L.  T.  33 ;  17  W.  R. 
468. 

Aesignee  of  Bill  of  Lading  beeoming  Partner 
with  Consignee.] — If  the  consignee  of  goods,  to 
whom  the  bill  of  lading  was  indorsed  in  blank, 
assigns  it  over  as  a  security  for  acceptances 
given  by  the  assignee,  not  amounting  to  the 
value  of  the  goods,  and  afterwards  by  an  agree- 
ment between  them  they  become  partners  in  the 
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goods,  by  which  agreement  it  appears  that  the 
consignor  has  not  been  paid  for  them,  the  assignee 
of  the  bill  of  lading  cannot  maintain  trover 
against  the  consignor  if  he  stops  the  goods  in 
transita  upon  the  insol'vcncy  of  the  consignee. 
SiUomant  v.  Niuen,  2  Term  Rep.  674  ;  1  R.  R.  592. 

Sttb-TendM  taking  BUI  of  Lading.  ]~If  the 
shipper  of  goods  takes  a  receipt  from  the  captain, 
mrho  executes  a  bill  of  lading  in  favour  of  a  sub- 
vendee,  the  former  may  stop  the  goods  in  transitu. 
Craren  v.  Ryder,  2  Alarsh.  127  ;  6  Taunt.  433  ; 
Holt,  100;  16R.  R.  644. 

Indortamtnt  b«nA  lids.] — ^A  bill  of  lading  for 
the  delivery  of  goods  to  order  and  assigns  is  a 
negotiable  instrument,  which  by  indorsement 
and  delivery  p&sses  the  property  in  the  goods  to 
the  indorsee,  subject  only  to  the  right  of  the 
unpaid  vendor  to  stop  them  in  transitu.  Pease  v. 
OUakee,  3  Moore,  P.  G.  (N.8.)  556  ;  35  L.  J., 
P.  C.  66  ;  L.  R.  1  P.  C.  219  :  12  Jnr.  (N.8.)  677  ; 
15  L.  T.  6;  15  W.  R.  201.  8.  C,  nom.  The 
Marie  Joeeph,  Br.  &  Lush.  449. 

The  indorsee  may  deprive  the  vendor  of  this 
right  by  indorsing  the  Dili  of  lading  for  a  valu- 
able consideration,  although  the  goods  are  not 
paid  for,  even  if  bills  had  been  given  which  are 
certain  to  be  dishonoured,  provided  the  indorsee 
for  value  has  acled  bonft  fide,  and  without  not'iee. 
Jh, 

If  the  vendee  of  goods  having  received  from 
the  vendor  an  indorsed  bill  of  lading,  making 
the  goods  deliverable  to  order  or  assigns,  indorses 
and  delivers  it  to  a  banker  as  a  secarity  for  past 
and  future  advances,  the  banker*s  claim  upon 
the  goods  for  all  such  advances  will  prevail 
against  a  claim  of  the  unpaid  vendor  to  stop  the 
goods  in  transitu.     Ih, 

The  vendee  of  goods  having  received  from  the 
vendor  an  indorsed  bill  of  lading,  making  the 
goods  deliverable  to  order  or  assigns,  and  having 
given  an  acceptance  for  the  price,  returned  a  biU 
of  lading  to  the  vendor,  to  hold  as  security 
against  the  acceptance  until  the  goods  were  sold 
or  the  vessel  arrived,  and  afterwards  by  fraudu- 
lent representation  again  obtained  possession  of 
the  bill  of  lading  from  the  vendor,  and  negotiated 
it  by  indorsement  and  delivery  to  a  third  person, 
who  took  it  without  notice  of  the  fraud  : — Held, 
that  the  vendee's  fraud  did  not  vitiate  his  power 
to  pass  a  good  title  by  indorsement,  an'i  that  the 
right  of  such  third  person  under  the  indorsement 
should  prevail  against  the  claim  of  the  unpaid 
vendor  to  stop  the  goods  in  transitu.    Ih, 

Of  One  of  Set  of  Three.] — The  mere 

indorsement  and  delivery  of  one  of  a  triplicate 
set  of  biUs  of  lading  is  not  necessarily  such  a 
negotiation  as  to  preclude  a  vendor  from  exer- 
cising his  right  of  stoppage  in  transitu.  The 
Tigress,  Br.  &  Lush.  38  ;  32  L.  J.,  Adm.  97  ;  9  Jur. 
(K.8.)  361  ;  8  L.  T.  117  ;  11  W.  R.  538. 

Without  Votieo  of    Contignoo'i  Intol- 

▼oney.] — The  consignor  loses  his  right  of  stoppage 
in  transitu  upon  the  insolvency  of  the  consignee, 
when,  prior  to  the  insolvency,  the  bill  of  lading 
has  been  transferred,  by  indorsement,  to  a  pur- 
chaser for  value  bonft  fide,  and  without  notice 
of  the  consignee's  insolvency,  under  18  &  19 
Vict.  c.  111.  Kemp  v.  Cana^an,  15  Ir.  C.  L.  R. 
216. 

The  right  of  an  unpaid  consignor  to  stop  in 
transitu  is  not  taken  away  by  an  assignment  of 


the  bill  of  lading,  for  a  valuable  consideration,  to, 
a  third  person,  with  notice  of  the  insolvency  of 
the  consignee.     Vertue  v.  Jewell^  4  Camp.  31. 

Kore  Driivery  to  Coniignoo.]— The  delivery  by 
the  consignor  of  a  bill  of  lading  to  the  consignee 
is  not  such  a  transfer  of  the  property  as  will 
preclude  him  from  stopping  the  goods  in  transitu. 
Tucker  v.  Humphrey,  4  Bing.  516  ;  I  M.  &  P. 
378,  n. ;  6  L.  J.  (0.8.)  C.  P.  92. 

The  unpaid  vendor  may  stop  goods  in  transitu 
before  they  come  to  the  hands  of  the  vendee's 
factor ;  although  such  factor  has  the  bill  of  lading 
indorsed  to  order  in  his  hands,  and  is  under  an 
acceptance  to  the  vendee  on  a  general  account. 
Patten  v.  Thompm/^  5  M.  ft  S.  350  ;  17  R.  R. 
350.    See  b^(&  Vict.  c.  39. 

PurehMO  on  Aeeonnt  of  Third  Person.] — ^A 
merchant  who  purchases  goods  on  his  own  credit 
for  another,  to  whom  he  indorses  a  bill  of  lading 
of  the  goods,  stands  for  the  purpose  of  stoppage 
in  transitu  in  the  position  of  a  vendor,  and  the 
indorsement  by  him  of  one  bill  of  lading  to  the 
vendee  does  not  of  itself  defeat  his  right  to  stop 
in  transitu.    Ih, 

The  vendor  claiming  to  stop  need  not  repre- 
sent to  the  master  that  the  bill  of  lading  is  still 
in  the  hands  of  the  vendee.    Ih, 

When  Ooodi  Pledged.]— The  purchaser  of  goods 
(shipped  by  the  vendor)  consigned  them  abroad, 
and  indorsed  the  bill  of  lading  to  a  bank  as 
security  for  an  advance.  Afterwards,  and  before 
the  arrival  of  the  ship,  the  consignees  sold  the 
goods  **to  arrive"  to  sub-purchaiers,  to  whom 
they  were  delivered.  The  purchaser  having 
become  bankrupt,  the  unpaid  vendor  gave  notice 
to  the  master,  after  the  sub«sales,  but  before 
delivery  and  before  payment  of  the  freight,  to 
stop  the  goods  in  transitu.  The  consignees 
remitted  the  proceeds  of  the  sub-sales  to  the 
bank,  who,  after  repaying  themselves  their 
advance,  handed  to  the  trustee  of  the  bankrupt 
the  balance,  which  was  less  than  the  original 
purchase-money  :  —  Held,  that  the  principles 
established  by  Westzinthtiei  In  re  (infra),  and 
Spalding  v.  Rvding  (infra),  were  applicable ; 
that  the  right  of  stoppage  in  transitu  was  not  at 
an  end  when  the  notice  was  g^iven ;  and  that  the 
vendor  was  entitled  to  the  balance  after  satis- 
faction of  the  bank's  claim.  Kern})  v.  Falh,  52 
L.  J.,  Ch.  167 ;  7  App.  Cas.  573  ;  47  L.  T.  454  ; 
31  W.  R.  125  ;  5  Asp.  M.  C.  1— H.  L.  (E.) 

In  equity  the  vendor  may,  when  goods  under 
a  bill  of  lading  have  been  pledged,  by  giving 
notice  to  the  plojgee,  resume  his  former  interest 
in  the  goods,  subject  to  the  pledgee's  claim,  and 
will  be  entitled  to  the  residue  of  their  proceeds 
after  the  pledgee's  demand  has  been  satisfied  out 
of  them,  or  to  the  goods  themselves  if  it  be  satis- 
fied aliunde,  notwithstanding  the  pledgee  may 
have  other  demands  against  the  consignee.  West- 
sinthve,  In  re,  5  B.  &  Ad.  817  ;  2  N.  &  M.  644  ; 
3  L.  J.,  K.  B.  56. 

In  equity  a  transfer  of  goods  for  valuable  con- 
sideration by  a  consignee  for  a  limited  purpose, 
does  not  destroy  the  consignor's  right  of  stoppage 
in  transitu,  ultra  the  particular  lien  of  the 
transferee.  Spalding  v.  Buding,  12  L.  J.,  Ch.  503; 
6  Beav.  376. 

A.  consigned  goods  to  the  value  of  1,000Z.  to  B., 
who  transferred  the  bill  of  lading  to  C.  to  secnre 
1,0002.  B.  having  become  bankrupt,  C,  as  B.'s 
factor,  claimed,  as  against  A.'8  title  to  stop  in 
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transitu,  a  right  to  retain  the  whole  in  satisfac- 
tion of  a  general  balance  due  to  him  from  B. : — 
Held,  that  he  was  entitled  to  retain  the  goods, 
but  only  against  the  advance  of  1,000^.    lb. 

3.  Transitus  not  at  an  End. 

Termination  of  Transitu — Hot  until  Ctooda  in 
Foaiession  of  Consignee.] — M.  bought  lead  of 
the  plaintiff  at  Newcastle,  and  some  time  after 
directed  that  it  should  be  sent  to  him  in  London. 
Plaintiff  gave  his  agent  at  Newcastle  a  delivery 
order,  which  the  agent  indorsed  to  a  keelman,  who 
put  the  lead  on  board  a  ship  bound  to  London. 
The  ship  arrived  in  London  on  21st  of  June, 
and  the  defendants,  as  wharfingers,  undertook  to 
deliver  the  lead.  M.  failed  upon  the  same  day.  On 
the  23rd  and  24th  June  M.  demanded  delivery 
of  the  lead  from  the  master  of  the  ship,  who 
refused  to  deliver  it,  alleging  that  the  defendants 
had  stopped  it  because  of  his  failure.  On  the 
28th  June  the  plaintiff  wrote  ordering  the  lead, 
which  was  then  in  the  defendants*  lighter,  to  be 
stopped  : — Held,  that  the  transitus  was  not  at  an 
end.  Jackn&n  v.  Niehol^  5  Bing.  (N.c.)  508  ;  7 
Scott,  577  ;  8  L.  J.,  C.  P.  294. 

Deliyery  to  Carrier  named  bj  PnreliMer.] — 

The  transit  continues  until  the  goods  are  in  the 
possession  of  the  buyers,  and  it  makes  no  dif- 
ference that  their  ultimate  .destination  has  not 
been  communicated  to  the  vendor.  Delivery  by 
the  vendor  to  the  carrier  is  not  delivery  to  the 
purchaser,  although  the  carrier  be  named  and 
paid  by  the  purchaser.  Bottfvear  China  Clay  Co., 
Ex  parte.  Cock,  In  re,  48  L.  J.,  Bk.  100  ;  11 
Ch.  D.  560  ;  40  L.  T.  730  ;  27  W.  R.  591  ;  4  Asp. 
M.  C.  144. 

DeliTory  to  Forwarding  Agent.  ] — ^A.,  in  Guern- 
sey, employed  his  agent  at  Southampton  to  ship 
.all  goods  arriving  there  addressed  to  him.  The 
agent  paid  carriage  and  wharfage  dues,  and 
selected  the  ship  to  carry  the  goods  on  : — Held, 
that  the  vendor  could  stop  the  goods  after  ship- 
ment from  Southampton.  Ni^holU  v.  Le  Feuvre, 
2  Bing.  (N.C.)  81  :  1  Hodges,  255  ;  2  Scott,  146 ; 
7  Car.  &  P.  91  ;  4  L.  J.,  C.  P.  281. 

Goods  in  King*s  Stores  —  Konpayment  of 
Duties.] — Where  goods  are  consigned,  but,  on 
account  of  the  duty  not  being  paid,  are  lodged  in 
the  king's  stores,  the  consignor  may  stop  them 
in  transitu,  if  he  claims  them  before  they  are 
actually  sold  for  the  payment  of  duties ;  or,  if 
sold,  he  is  entitled  to  the  proceeds.  Korthey  v. 
FieU,  2  Esp.  613. 

Delivery  of  Bill  of  Lading  **to  Order  or 

Assigns."] — F.  oniered  wine  of  A.  of  Oporto, 
who  loaded  the  wine  and  took  from  the  master 
biUs  of  lading  for  delivery  to  order  or  assigns. 
One  of  these  bills  they  sent  to  F.  in  a  letter  advis- 
ing him  of  the  shipment  on  his  account,  and 
stating  that  they  had  drawn  upon  him  for  the 
price.  F.  accepted  the  bill,  payable  nine  months 
after  date.  Before  the  bill  was  due  the  wine 
arrived,  and,  F.  not  being  able  to  pay  the  duties, 
it  was  sent  to  the  king's  warehouse.  F.  being 
indebted  to  N.,  and  called  upon  to  pay,  sold  the 
wine  whilst  in  the  warehouse  to  N.  for  his  debt  and 
40/.  F.  soon  after  became  bankrupt.  A.,  having 
paid  the  duties,  obtained  possession  of  the  wine  ; 
whereupon  N.  suetl  him  for  its  value : — Held, 
that  the  right  of  the  consignor  to  stop  in  transitu 


was  not  at  an  end.      Nix  v.  Olive,  Abbott  on 
Shipping,  13th  ed.  707. 

Votiee  to  ICaster  of  Consignee's  Ship.]  —  A 
timber  merchant  in  Sweden  sold  timber  to  L.&K. 
By  the  original  contract  the  goods  were  to  be 
delivered  "free  on  board,  payable  by  buyers' 
acceptance  at  six  months  from  date  of  bills  of 
lading,  shipment  to  London,  &c. '*  :  the  seller 
was  to  provide  ships  at  rates  specified.  After- 
wards it  was  agreed  that  the  buyers  should 
charter  a  ship  to  bring  the  timber,  and  this  was 
done.  The  ship  put  into  Copenhagen,  and  the 
buyers  having  stopped  payment  before  the  accept- 
ance became  payable,  the  vendor  caused  a  notice 
of  stoppage  in  transitu  to  be  served  on  the 
master  : — Held,  a  good  stoppaee.  BerndUon  v. 
Straitg,  37  L.  J.,  Ch.  665  ;  L.  E.  3  Ch.  588  ;  19 
L.  T.  40  ;  16  W.  R.  1025. 

Demand  of  Bills  of  Lading— Lien.] — ^An  agree- 
ment was  entered  into  between  L.  in  London  and 
W.  in  Yorkshire,  that  W.  should  supply  L.  with 
goods,  W.  drawing  on  L.,  who  was  to  accept  bills 
for  the  price  of  the  goods.  L.  was  to  ship  the 
goods  to  Shanghai  for  sale  on  W.*s  account.  On 
receipt  of  the  bills  of  lading  L.  was  to  send  them 
to  R.,  to  whose  order  they  were  to  be  made  out. 
W.  was  to  have  a  lien  on  the  bills  of  lading  and 
each  shipment  on  transit  outwards  or  in  the 
hands  of  consignee  or  other  person,  which  lien 
was  to  cease  on  payment  of  the  bills  of  exchange 
in  respect  of  each  shipment.  No  notice  of  this 
agreement  was  given  to  R.  W.'s  packer  for- 
warded a  {)arcel  of  goods  to  London,  marked  for 
Shanghai  and  per  a  ship,  the  "  Gordon  Castle," 
named  by  L.  W.  paid  the  freight.  The  packer 
advised  L.  of  the  despatch  of  the  goods,  and  told 
him  that  they  were  at  his  disposal.  L.  accepted 
a  six  months'  bill  drawn  on  him  by  W.  for  the 
price  of  the  goods.  The  railway  company 
advised  L.  of  the  arrival  of  the  goods  at  the 
docks,  and  told  him  that  they  remained  at  his 
risk  for  shipment  by  the  "  Gordon  Castle."  The 
goods  were  shipped  and  the  bills  of  lading  made 
out  to  order  of  L.  or  his  assigns,  by  his  direc- 
tions ;  but  they  were  never  delivered  to  him,  as 
he  paid  no  freight.  The  ship  sailed  with  the 
goods  on  board.  A  few  days  before,  L.  stopped 
payment,  and  shortly  after  she  sailed  he  com- 
mitted an  act  of  bankruptcy  and  became  a 
bankrupt.  W  and  the  trustee  in  bankruptcy 
both  claimed  the  bills  of  la<ling  in  the  hanos  of 
the  shipowners.  It  was  arranged  that  the  goods 
should  be  sold  by  the  agent  of  the  shipowners  at 
Shanghai,  and  the  proceeds  paid  to  the  person 
entitled  : — Held,  that  the  agreement  did  not 
prevent  W.  from  exercising  his  right  to  stop  the 
goods  in  transitu  ;  and  that  the  transit  did  not  end 
until  the  goods  were  at  Shanghai ;  and  that  the 
demnnd  by  W.  of  the  bills  of  lading  in  the  hands 
of  the  shipowners  was  an  exercise  of  the  right  to 
stop  ;  and  that  W.  was  entitled  to  )mve  the  bill  of 
exchange  satisfied  out  of  the  proceeds  of  the 
goods.  Watson,  Ex  parte,  Lore^  In  re,  46  L.  J., 
Bk.  97  ;  5  Ch.  D.  35  ;  .S6  L.  T.  75  ;  25  W.  R. 
489  ;  3  Asp.  M.  C.  396— C.  A. 

Goods  Shipped  bnt  not  Arrired.] — The  pur- 
chaser of  goods  directed  the  vendor,  who  carried 
on  business  at  Wolverhampton,  to  consign  goods 
to  a  vessel  then  loading  in  the  East  India  Docks 
for  Melbourne.  The  vendor  delivered  the 
goods  to  a  railway  company  to  be  forwarded 
and  shipped.     Afterwards  the  vendor,  on  the 
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parchaser  becoming  msolvent,  gave  notice  to  the 
railway  company  to  stop  the  goods,  but  too  late 
to  pre  vent  shipment.  The  ship  sailed  with  the 
goods  on  board,  but  before  arriving  at  Melbourne 
the  vendors  claimed  the  goods  from  the  ship- 
owners as  their  property  : — Held,  that  the  transit 
was  not  at  an  end  until  the  goods  reached  Mel- 
bourne, and  that  the  vendors  were  entitled  to  the 
goods.  Bethdl  v.  Clark,  57  L.  J.,  Q.  B.  302  ;  20 
Q.  B.  D.  615 :  69  L.  T.  808  ;  36  W.  R.  611  ;  6 
Asp.  M.  G.  346— C.  A. 

Ship  chartered  by  Shipper — Bill  of  Lading  to 
bis  Order  —  Xudorseine^t  —  Ship  oalling  for 
Orders.]  —  W.  at  Bahia  sold  goods  to  A.  at 
Qlasgow.  Under  the  contract  W.  shipped  the 
goods  on  board  a  vessel  chartered  by  himself  to 
proceed  either  direct  or  vi&  Falmouth,  Cowes  or 
Queenstown,  for  orders  to  any  port  in  the  United 
Kingdom  or  the  continent  as  specified.  The  bill 
of  lading  was  made  out  to  W.'s  order  or  assigns, 
signed  by  the  master,  and  indorsed  in  blank  by 
W.,  who  forwarded  it  with  the  charterparty  and 
invoice,  which  expressed  the  goods  to  be  shipped 
on  the  account  and  at  the  risk  of  and  to  A.  The 
bill  of  lading,  charterparty  and  invoice  were 
received  by  A.  On  the  ship's  arrival  at  Fal- 
mouth, W.'s  agents  applied  to  A.  for  instructions 
as  to  the  destination,  and  before  receiving  them 
they  heard  of  A.'s  insolvency  : — Held,  that  W.'s 
agents  had  a  right  to  stop  in  transitu.  Fraser 
V.  WUt,  L.  R.  7  Eq.  64 ;  19  L.  T.  440  ;  1 7  W.  R.  92. 

Ship  chartered  by  Vendee.] — Delivery  on  ship 
chartered  by  vendee  does  not  necessarily  end  the 
transitus.  JBathlingk  v.  IngliSy  3  East,  381  ;  7 
R.  R.  490. 

Ooods  deliyered  on  Board — ^Beeeipts  taken — 
Fnrohaaer  Faesen^r  in  same  Ship.] — The  pur- 
chaser of  goods  directed  the  vendors  to  deliver 
the  goods  at  a  wharf,  to  be  forwarded  by  a  speci- 
fied ship  to  the  purchaser  abroad.  The  vendors 
delivered  the  goods,  and  took  receipts  from  the 
shipownere,  which  they  delivered  to  the  pur- 
chaser, who  exchanged  them  for  the  bills  of 
lading,  and  himself  sailed  as  a  passenger  in  the 
ship : — Held,  that  the  goods  were  liable  to  be 
stopped  in  transitu.  Lyons  v.  Hoffnung,  59  L.  J., 
P.  C.  79 ;  15  App.  Cas.  391  ;  63  L.  T.  293 ;  39 
W.  R.  390 ;   6  Asp.  M.  C.  651— P.  C. 

Bejeetion  of  Goods  by  Pnrehaser — Contract 
Beeomded.] — A  ship's  cargo  was  bought,  and 
after  it  was  unloaded  by  the  purchaser  he  became 
insolvent.  Part  of  the  cargo  was  afterwards,  at 
the  request  of  the  dock  people,  removed  from  the 
quay  to  the  purchaser's  house  for  the  purpose  of 
safe  custody.  The  cai^o  was,  in  fact,  rejected  by 
the  purchaser  as  not  according  to  the  contract ; 
whereupon  the  seller  had  rescinded  the  contract : 
— Held,  that  the  seller  was  entitled  to  the  cargo 
as  against  the  trustee  in  bankruptcy.  Booker  v. 
Milney  9  Ct.  of  Sess.  Cas.  (4th  ser.)  314. 

Voyage  not  Completed  because  of  Quarantine.] 

— ^Where  before  the  ship's  arrival  the  consignee 
■of  cargo  becomes  bankrupt,  the  arrival  of  the 
ship  in  the  port,  where  she  is  taken  possession  of 
by  the  assignees,  but  from  whence  she  is  ordered 
to  perform  quarantine,  is  not  such  a  completion 
of  the  voyage  as  shall  vest  the  property  in  the 
assignees ;  but  the  consignor  may  stop  them  as 
in  transitu  whilst  the  vessel  is  performing  qua- 
rantine. HoUt  V.  Ptttonal,  1  Esp.  240.  See  5  R.  R. 
458,  n. 


Kate's  Beoeipt]— Goods  were  sold  f.o.b.,and 
on  shipment  the  vendor's  agent  tendered  a 
receipt  to  the  mate  by  which  the  goods  were 
acknowledged  to  be  shipped  on  account  of  the 
vendor.  The  mate  kept,  but  did  not  sign,  the 
receipt;  and  on  the  next  day  signed  bills  of 
lading,  making  the  goods  deliverable  to  the  order 
of  the  vendee  : — Held,  that  the  vendor  could  stop 
the  goods  on  the  vendee's  insolvency.  Rttck  v. 
Hatfield,  5  B.  &  Aid.  632  ;  24  R.  R.  507. 

Orerside  Order.] — Goods  were  shipped  by  A., 
a  firm  in  Calcutta,  to  the  order  of  B.  in  England. 
B.  pledged  the  bill  of  lading  to  C,  and  afterwards 
became  bankrupt.  On  the  ship's  arrival  C. 
obtained  from  the  brokers,  on  payment  of  freight, 
an  overside  order  for  delivery  of  the  goods.  On 
presenting  this  order  to  the  officer  on  board  the 
ship,  the  lighterman  employed  by  G.  was  told 
that  he  should  have  the  goods  as  soon  as  they 
could  be  got  at.  Before  they  could  be  got  at,  or 
the  ship  broke  bulk,  A.'s  agents  served  notice 
on  the  master  and  ship's  agents  of  stoppage  in 
transitu  : — Held,  that  the  notice  was  good,  and 
that  A.  was  entitled  to  the  goods,  after  satisfying 
C.'s  charge.  CoterUry  v.  OladgUme,  37  L.  J.,  Oh. 
492  ;  L.  R.  6  Eq.  44  ;  16  W.  R.837. 

Ooods  in  Hands  of  Forwarding  Railway  Com- 
pany.]— A.  &  Co.,  of  Moscow  and  Birmingham, 
bought  goods  from  B.  &  Co.,  of  Glasgow,  to  be 
shipped  by  C.*s  "  first  steamer  from  Leith  to  Riga,  to 
A.  &  Co.'s  orders."  By  the  bills  of  lading,  which 
stated  that  the  goods  were  shipped  by  A.  &  Co., 
they  were  to  be  delivered  at  Riga  to  the  agent  of 
a  railway  company,  to  be  forwanled  to  A.  &  Co.  at 
Moscow.  A.  &  Co.  became  insolvent,  and  B.  &  Co. 
stopped  the  goods  at  Riga  in  the  hands  of  the 
railway  company  : — Held,  that  the  transitus  was 
not  at  an  end.  McLeod  v.  HarrUon,  8  Ct.  of 
Sess.  Cas.  (4th  ser.)  227. 

4.  Part  Deliybby. 

Freight  Lien  Ezisting.]^A  cargo  of  114  tons 
of  iron  castings  was  consigned  from  Scotland  to 
London  on  board  a  ship  chartered  by  the  vendor, 
the  bill  of  lading  being  made  out  in  favour  of  the 
purchaser  or  his  assigns,  he  or  they  paying  freight. 
After  thirty  tons  were  delivered  to  the  purchaser 
the  vendor  gave  notice  to  stop  the  unloading.  At 
this  time  part  only  of  the  freight  had  been  paid 
to  the  master.  Soon  after  the  purchaser  became 
insolvent,  and  a  receiver  was  appointed.  The 
balance  of  the  freight  was  paid  by  the  receiver, 
and  the  rest  of  the  cargo  was  placed  in  medio  : — 
Held,  that,  inasmuch  as  it  could  not  be  supposed 
that  the  master  intended  to  abandon  his  lien  for 
the  unpaid  freight,  the  delivery  of  the  thirty  tons 
did  not  operate  as  a  constructive  delivery  of  the 
whole,  and  that  the  transitus  was  not  at  an  end. 
Cooper,  Ex  parte,  McLaren,  In  re,  48  L.  J.,  Bk. 
49 :  11  Ch.  D.  68  ;  40  L.  T.  106  ;  27  W.  R.  618  ; 
4  Asp.  M.  C.  63— C.  A. 

Beshipment.] — A.  consigned  iron  to  B., 

and  sent  it  to  a  carrier,  who  delivered  part  on  a 
wharf  of  B. ;  on  discovery  that  B.  was  insolvent 
the  carrier  reshipped  the  part  delivered,  and  held 
the  whole  to  satisfy  his  lien  for  freight  and  for  a 
general  account  between  him  and  B.  : — Held, 
that  A.'s  right  of  stoppage  in  transitu  was  not 
gone  ;  and  that  he  could  maintain  trover  for  the 
iron  against  the  carrier.     Crawshay  v.  Eades,  2 
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D.  &  B.  288  ;  1  B.  jc  C.  181  ;  1  L.  J.  (0.8.)  E.  B. 
90  ;  26  B.  B.  348. 

CkmftmetiYa  Deliyery  of  Whole.] — ^A.  at  a 

foreign  port  ships  goods  by  order  and  on  acooont 
of  B.,  to  be  paid  for  at  a  future  day,  and  bills  of 
lading  accordingly  are  signed  by  the  master. 
One  of  the  bULs  is  sent  to  B.,  who  before  the  ship 
arrives  sells  the  goods  and  hands  the  bill  of 
lading  to  C.  After  the  ship's  arrival  and  delivery 
of  part  of  the  goods  to  C.*s  agent,  B.  becomes 
bankrupt : — Held,  that  there  having  been  con- 
structive delivery  of  the  whole  of  the  goods,  the 
vendor's  right  to  stop  in  transitu  was  at  an  end. 
Slubey  v.  Heyward,  2  H.  Bl.  504  ;  3  R.  R.  486. 

Part  delivery  by  carrier  to  consignee  held  to  be 
constructive  delivery  of  the  whole,  so  as  to  put 
an  end  to  the  transitus.  Betti  v.  GihJnnt^  4 
N.  &  M.  64  ;  2  A.  &  E.  57  ;  4  L.  J.,  K.  B.  1. 

Sampling  and  Soiling  Part  of  Cargo.] — Wheat 
was  shipped  in  London  under  bill  of  lading 
making  it  deliverable  at  Barmouth  or  Tremadoc 
to  T.  or  his  assigns,  on  payment  of  freight.  The 
cargo  was  paid  for  partly  by  cash  and  partly  by 
acceptance.  Before  the  acceptance  became  due 
T.  assigned  his  property  to  the  plaintiff,  A.,  in 
trust  for  his  creditors ;  being  at  the  time  insol- 
vent, to  the  plaintiff's  knowledge.  T.  indorsed 
the  bill  of  lading  to  the  plaintiff.  On  the  ship's 
arrival  at  Barmouth  the  plaintiff  went  on  board, 
took  samples,  and  sold  seventy  of  the  eighty 
quarters  on  board  to  purchasers,  having  paid  the 
freight.  The  renutining  ten  quarters  he  ordered 
to  be  carried  on  to  Tremadoc.  On  the  ship's 
arrival  at  Tremadoc,  T.'s  acceptance  having  been 
dishonoured,  the  vendor  claimed  the  remaining 
ten  quarters,  tendering  freight : — Held,  that  the 
transitus  was  determined  by  the  acts  done  by  the 
plaintiff  at  Barmouth.  Jonet  v.  Jones,  8  M.  &  W. 
431 ;  10  L.  J.,  Ex.  481. 

5.  Goods  in  Hands  of  Wharfinoeb. 

Ooniignee  not  in  Poaooiiion.]  —  Goods  were 
consigned  to  A.  deliverable  in  the  Thames.  A., 
being  pressed  by  the  master  of  the  ship  to  have 
them  landed,  sent  his  son  to  tell  the  master  to 
land  them  at  the  wharf  where  goods  usually  were 
landed  for  him.  At  the  same  time,  being  insol- 
vent, he  told  his  son  that  he  should  not  meddle 
with  them  : — Held,  that  the  transitus  was  not  at 
an  end ;  A.'s  statement  to  his  son,  which  was 
admitted  in  evidence,  shewing  that  he  had  not 
taken  possession  of  the  goods  as  o^^ner.  Javies 
V.  Grijffin,  2  M.  &  W.  622  ;  6  L.  J..  Ex.  241. 

Boforo  Shipa&ent.] — Goods  at  a  wharfinger's  in 
London  on  their  way  to  be  shipped  to  the  vendee 
at  Newcastle  are  subject  to  the  vendor's  right  to 
stop  in  transitu ;  and  that  although  they  have 
been  attached  by  process  out  of  the  mayor's 
court  at  the  suit  of  a  creditor  of  the  vendee. 
Smith  V.  Oou,  1  Camp.  282  ;  10  R.  R.  684. 

After  Weighing  for  Pnrohaeer.] — Bale  goods 
were  forwarded  by  ship  to  London  deliverable  to 
B.  &  Co.  or  their  assigns,  being  factors  for  sale, 
and  were  landed  at  the  defendant's  wharf. 
B.  &  Co.  ordered  the  defendant  to  weigh  and 
deliver  to  M.,  a  purchaser  from  B.  k.  Co.  They 
were  weighed,  and  an  account  of  weight  sent  to 
B.  k  Co.,  who  sent  invoices  accordingly  to  M. 
M.  resold  some  bales,  and  they  were  delivered 
upon  his  order  by  the  defendants  to  his  vendees. 


The  rest  remained  on  the  wharf  until  stopped  by 
B.  k  Co.  as  unpaid  vendors.  The  goods  were 
never  transferred  in  the  wharf  books  from  the 
names  of  B.  k  Co.  to  that  of  M.,  and  no  ware- 
house rent  was  ever  paid  by  M. : — Held,  that  the 
defendants  never  held  the  goods  as  wharfingers 
for  M. ;  and  that  the  right  of  stoppage  in 
transitu  was  not  determined  by  part  delivery  to 
his  vendees.  Tanner  v.  Scovell,  14  M.  &  W.  28  ; 
14  L.  J.,  Ex.  321. 

Order   to   Weigh.]— An  order   by   the 

vendor  to  the  wharfinger  to  weigh  and  deliver 
the  goods  to  the  vendee  does  not  defeat  the  right 
of  stoppage  in  transitu  : — ^Aliter,  where  the  order 
is  for  delivery  forthwith.  Withers  v.  Xy«,  Holt 
N.  P.  18  ;  16  R.  R.  781. 

InYendor*!  Vamo— Order  not  to  Delirer.] — G. 

at  North  Tawton  ordered  goods  to  be  sent  to  him 
from  London,  not  specifying  any  particular  ship, 
by  way  of  Exeter.  They  were  shipped  and  carri^ 
to  Exeter,  where  they  were  put  into  the  hands  of 
a  wharfinger  to  be  forwarded  to  North  Tawton. 
In  the  w^harfinger's  books  they  were  put  into  the 
name  of  G.  The  vendor  received  a  letter  from 
G.  that  he  would  not  receive  the  goods,  and  that 
the  vendor  might  take  them  back.  The  vendor 
ordered  the  wharfinger  not  to  deliver  Uiem,  and 
the  wharfinger  promised  not  to  do  so  until  he 
could  with  safety,  but  afterwards  delivered  them 
to  G.'s  assignees  in  bankruptcy : — Held,  that  C.'s 
right  to  stop  in  transitu  was  not  at  an  end,  and 
that  he  could  maintain  trover  against  the  whar- 
finger. miUt  V.  Ball,  2  Bos.  k  P.  457  ;  5  R.  R. 
653. 

Goods  were  landed  and  entered  in  the  whar- 
finger's book,  with  freight  and  charges  set 
opposite  to  them,  not  in  the  name  of  anyone  as 
consignee.  The  master  of  the  ship  had  landed 
them  at  the  instance  of  the  clerk  of  the  con- 
signee, who  was  away  from  home : — Held,  that 
the  transitus  had  not  ended.  Edwards  v.  Brewery 
2  M.  &  W.  375  ;  6  L.  J.,  Ex.  135. 

DeUYory  Order  hy  Oongignee  —  Goods  not 
ArriYod.! — ^A  consignee  of  goods  delivering  over 
to  a  third  person  the  shipping  note  of  such  goods, 
and  a  delivery  order  on  the  wharfinger  to  deliver 
such  goods  when  they  arrive,  does  not  pass  the 
property  in  them,  so  as  to  prevent  a  stoppage  in 
transitu  by  the  consignor.  Akemian  v.  Hum- 
phrey^  1  Car.  k  P.  53. 

Ooodi  Warehonied  for  Vendee.] — Goods  con- 
veyed by  a  barge  on  the  Thames  were  deposited 
in  the  carrier's  warehouse  for  the  convenience  of 
the  vendee,  to  be  delivered  as  he  should  want 
them  : — Held,  that  the  vendor's  right  to  stop  in 
transitu  was  gone.  Allen  v.  Qripper,  2  C.  &  J. 
218  ;  2  Tyr.  217  ;  1  L.  J.,  Ex.  71. 

Tranifer  in  Warehonieman'i  Books  to  Fame  of 
Parchaser.] — ^Where  the  purchaser  of  goods  has 
lodged  with  the  wharfinger  an  order  to  deliver 
them,  and  the  wharfinger  has  transferred  them 
in  bis  books  into  the  name  of  the  purchaser,  the 
vendor's  right  to  stop  in  transitu  is  at  an  end. 
Harman  v.  Anderson,  2  Camp.  242 ;  11  R.  R. 
706. 

6.  Transitus  at  an  End. 

Corporal  Toneh  of  Purehaser — DeUYorj  to 
Third  Person.] — ^The  right  to  stop  in  transitu 
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exists  onttl  the  eoods  oorae  to  the  *'oorpoml 
touch  "  oi  the  vendee  ;  deliyery  to  a  third  p^:w)nf 
to  convey  to  the  vendee,  does  not  determine  the 
transitas.  Hunter  v.  BeaZe^  cited,  H  Term  Rep. 
466. 

Bills  of  Lading  indorsed,  and  Goods  deliYorsd 
to  Xaihraj  Company.]— Bills  of  lading  for  cotton 
sent  to  the  vendor's  agent  at  Liverpool  provided 
for  delivery  at  Liverpool  to  order  or  assigns.  The 
pQichaserat  Liverpool  sent  to  the  vendor's  agent 
his  acceptance  for  the  price  of  the  cotton,  and 
the  bills  of  lading  were  sent  to  the  purchaser, 
who  indorMd  them  to  a  railway  company,  to 
whom  the  cotton  was  delivered  for  carriage  to 
the  purchaser  in  Yorkshire : — ^Held,  that  the 
vendor  had  no  right  to  stop  the  cotton  after  deli- 
very to  the  railway  company.  €Hhbes^  Ex  parte^ 
WhUworth,  In  re,  45  L.  J.,  Bk.  10  ;  1  Ch.  D.  101 ; 
33  L.  T.  479  ;  24  W.  R.  298. 

DeliTorj  on  Board  Bhip  of  Pareliasar.] — 
H.  &  Co.  were  in  possession  of  a  ship  let  to  them 
for  three  years  at  b2l.  10#.  per  month,  they  find- 
ing stock  and  provisions  for  the  ship,  paying  the 
master,  and  to  have  complete  control  of  the  ship. 
The  ship  went  a  voyage  to  Alexandria,  and  had 
goods  on  board  her  which  they  were  sending 
upon  an  adventure : — Held,  that  the  unpaid 
vendor  of  the  goods  could  not  stop  the  goods, 
the  delivery  having  been  complete.  Fowler  v. 
M'Taggart  or  Rymer,  cited,  1  East,  522  ;  7  Term 
Rep.  442  ;  3  East,  396. 

Delivery  on  board  a  ship  belonging  to  the 
vendee  under  bills  of  lading  making  the  goods 
deliverable  to  the  vendee  or  his  assigns  ends  the 
transitus.  SchoUmang  v.  Laneaehire  and  York' 
thire  Ry.,  36  L.  J.,  Ch.  361 ;  L.  R.  2  Ch.  332  ;  16 
L.T.  189;  15W.  R.  534. 

Shipment  by  Vendee.] — Goods  delivered  to  the 
vendee  at  the  wharf  and  shipped  by  him  cannot 
afterwards  be  stopped.  Nohle  v.  Adami,  7 
Taunt.  59 ;  2  Marsh.  366 :  Holt,  248 ;  17  R.  R. 
445. 

Ckiods  taken  to  Poreliater'i  Premiiee  against 
his  Wish.] — Goods  were  consigned  from  London 
to  A.  in  Sunderland,  the  invoice  and  bill  of  lading 
being  forwarded  to  A.  on  the  arrival  of  the  goods 
at  Sunderland.  The  goods  were,  against  the  yn&Yi 
of  A.,  who  was  in  difficulties,  taken  from  the 
wharf  to  A.'s  premises.  A.  wrote  to  the  vendor 
stating  that  a  stoppage  of  his  business  had  been 
decid^  on,  and  expressing  his  regret  that  he 
could  not  return  the  goods  to  the  wharf.  After- 
waids  he  delivered  the  key  of  his  warehouse  in 
which  the  goods  lay  to  a  trustee  for  his  creditors : 
— Held,  that  the  transitus  was  at  an  end,  and 
that  the  creditors  were  entitled  to  the  goods  as 
against  the  vendor,  who  claimed  a  right  of  stop- 
page in  transitu.  Heinekey  v.  Earle^  8  El.  &  Bl. 
410 ;  28  L.  J.,  Q.  B.  79 ;  4  Jur.  (N.8.)  848 ;  6 
W.  R.  687. 

Goods  deliYored  on  Beard  to  be  oarried  at 
Fnrehaser's  Bisk.] — Coffee  was  shipped  in  a 
ship  of  the  purchaser*s  under  bills  of  lading 
making  it  deliverable  to  the  order  or  assigns  of 
the  vendors  "freight  free."  An  invoice  was 
made  out,  stating  the  coifee  to  have  been  shipped 
by  order,  and  on  account,  and  at  risk  of  the  pur- 
chasetB.  A  bill  of  lading  indorsed  in  blank  was 
sent  to  the  purchasers,  but  afterwards,  and  after 
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the  bankmptcy  of  the  purchasers,  pUced  in  the 
hands  of  a  third  person,  at  the  request  of  the 
vendors,  to  secure  biUs  drawn  for  the  price  of 
the  coffee : — Held,  that  it  was  a  question  for  the 
jury  whether  the  coffee  was  delivered  on  board 
on  account  of,  and  to  be  carried  at  the  risk  of, 
the  purchasers ;  if  so,  the  right  of  stoppage  in 
transitu  was  at  an  end.  Van  Quteel  v.  Booker^ 
2  Ex.  691. 

Bill  of  Lading  indorsed  to  Pnrehaser.]— B. 
sold  wheat  to  A.,  the  price  to  be  paid  by  banker's 
draft  on  London  at  two  months,  to  be  remitted 
on  receipt  of  invoice  and  bill  of  lading.  B. 
shipped  the  wheat  by  order  of  A.  to  be  carried 
to  M.  for  the  account,  and  at  risk,  of  A.  The 
master  signed  a  bill  of  lading,  making  the  wheat 
deliverable  to  B. ;  B.  indorsed  the  bill  of  lading 
to  A.,  and  sent  it  to  A.  with  an  invoice,  asking 
for  payment ;  A.  failed  to  remit  the  banker's 
draft : — ^Held,  that  B.'s  right  of  stoppage  in 
transitu  was  at  an  end.  Wilm^hurtt  v.  Bmoker^ 
7  Man.  &  G.  882  ;  12  L.  J.,  Ex.  475— Ex.  Ch. 

DeliYory  Order  of  Whisky  handed  to  Xzeise 
Oflloer  by  Consignee.] — A.  in  Scotland  consigned 
ten  puncheons  of  whisky  to  B.  at  N.  in  Irehind, 
sending  to  B.  an  invoice  and  delivery  order 
directed  to  the  collector  of  excise  at  N.,  instruct- 
ing him  to  receive  the  duty  and  deliver  to  B. 
B.  lodged  the  delivery  order  with  the  excise  and 
the  keeper,  and  removed  six  of  the  puncheons, 
paying  the  duty  ;  but  no  transfer  of  the  whisky 
was  made  in  the  excise  books.  B.  afterwards 
became  bankrupt,  and  A.  transferred  the  other 
four  puncheons  to  C.  The  assignees  of  B.  brought 
trover  for  the  four  puncheons : — Held,  that  the 
right  of  stoppage  in  transitu  was  at  an  end 
when  the  delivery  order  was  lodged,  and  that 
the  transfer  in  the  excise  books  was  immaterial. 
Orr  V.  Murdoch,  2  Ir.  C.  L.  R.  9. 

Beoeipt  given  for  Goods— Shipment.] — Goods 
were  onleretl  from  R.  &  Co.  by  G.  and  were 
delivered  at  the  docks  marked,  according  to  G.'s 
order,  "  J.  H.  A.,  Trinidad."  With  the  goods 
were  forwanled  shipping  instructions  from  G., 
directing  the  goods  to  be  put  on  board  the  ship 
"M."  A  receipt  signed  by  the  dock  superintendent 
was  given  for  them  to  R.  &  Co.  as  follows  : 
"  Bought  of  R.  &  Co.,  J.  H.  A.,  500  boxes,  ss. '  M.* 
on  account  G.  Trinidad."  During  the  passage 
of  the  goods  to  Trinidad  G.  became  bankrupt, 
and  R.  &  Co.  gave  notice  to  stop  the  goods. 
Under  an  order  of  the  Trinidad  court  the  goods 
were  delivered  to  J.  H.  A.,  who  paid  the  trustee 
in  bankruptey  for  them.  R.  &  Co.  claimed 
the  money  so  paid  : — Held,  that  the  transit  was 
determined  when  the  receipt  was  given,  and 
that  R.  &  Co.  were  not  entitled  to  the  money. 
Chtrney,  In  re,  Hughei,  Eao  parte,  67  L.  T. 
598  ;  7  Asp.  M.  C.  249  ;  9  Morrell,  294. 

Bill  of  Lading  to  Consignor  or  Order — Goods 
deliyered  to  Purehaser.]— Goods  were  shipped  for 
the  use  and  at  the  risk  of  the  consignee,  the  con- 
signor taking  bills  of  lading  making  them  deliver- 
able to  his  oiSer.  The  master  delivered  the  goods  to 
the  consignee,  in  whom  the  property  in  the  goods 
was  held  to  have  vested  : — Held,  that  the  con- 
signor's right  to  stop  in  transitu  was  gone  ;  but 
semble,  per  Lord  Ellenborough,  the  master  might 
be  liable  in  an  action  by  the  consignor  for  not 
delivering  according  to  the  bill  of  lading.      Coht 
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y.  Harden,  4  £a8t,211.  217  ;  1  Smith,  20 ;  7  a  R. 
570. 

XAte*t  Becflipti.] — ^The  vendor's  lighterman 
took  mate's  receipts  for  goods  contracted  to  be 
sold  and  delivered  f .  o.  b.,  to  be  paid  for  by  cash 
or  bills  at  the  purchaser's  option.  The  goods 
were  paid  for  by  bills,  the  vendors  retaining  the 
mate's  receipts.  During  the  currency  of  the 
bills  the  purchaser  became  insolvent : — Held^ 
that  the  transitus  and  the  vendor^s  right  to  stop 
were  at  an  end.  Cowa^^  v.  Thompso/ijS  Moore« 
P.  C.  165  ;  3  Moore,  Ind.  App.  422. 

Btoppagt  hj  Agent  -Hatiflcation.] — C.  and  T., 
mercb^ts  at  Liverpool,  sent  orders  to  T.,  a  mer- 
chant at  New  York,  to  purchase  goods  for  them, 
which  were  shipped  in  five  veasels  for  Liverpool, 
and  consigned  to  C.  and  T.,  who,  after  receipt  of 
the  goods  in  one  of  the  vessels,  stopped  payment 
on  April  7th.  I.  had  drawn  bills  for  the  goods, 
partly  on  C.  and  T.,  and  partly  on  B.  k  Ca,  with 
whom  C.  and  T.  had  dealings.  B.  k  Ck>.,  who 
were  merchants  at  Liverpool,  having  a  house  at 
New  York,  purchased  there  several  of  the  bills, 
which  were  drawn  at  sixty  days'  sight  and  were 
dated,  some  on  March  28th,  and  some  on  March 
30th.  On  May  8th  a  fiat  in  bankruptcy  issued 
against  C.  and  T.  The  four  other  vessels  arrived 
on  May  3rd,  5tb,  6th  and  9th  respectively,  and 
immediately  on  the  arrival  of  each  ship  B.  &  Ck)., 
on  behalf  of  I.,  before  the  transitus  was  ended, 
gave  notice  to  the  masters  and  consignees  to 
stop  the  goods.  B.  k  Co.  were  not  the  general 
agents  of  I.,  nor  had  they  received  from  him 
authority  to  make  the  stoppage.  On  May  11th 
the  assignees  of  C.  and  T.  demanded  the  goods 
from  the  masters  and  consignees,  tendering  the 
freight.  The  latter  refused  to  deliver  them,  and 
on  the  same  day  delivered  them  to  B.  &  Co.  The 
assignees  claimed  them  from  B.  k  Co.,  who  re- 
fused to  deliver  them  up.  On  28th  April  I. 
heard  at  New  York  of  C.  and  T.  having  stopped 
payment,  and  executed  a  power  of  attorney  to 
H.  at  Liverpool  to  stop  the  goods  in  transitu. 
On  May  13tn  H.  received  the  power  of  attorney 
and  confirmed  the  stoppage  by  B.  k  Co.  I. 
afterwards  adopted  and  ratified  all  that  had  been 
done  by  H.  and  B.  k  Co. : — Held,  that  after  the 
demand  by  the  assignees  there  ooald  be  no 
stoppage  in  transitu,  and  that  the  pretended 
ratification  by  I.  of  H.'s  and  B.  k  Co.'s  acts  had 
no  effect.  Bird  v.  Brown,  4  Ex.  786 ;  19  L.  J.. 
Ex.  154  ;  14  Jur.  132. 

PofMMion  of  Ckmfignee.] — ^The  transitus  is  at 
an  end  when  the  consignee  has  taken  possession 
of  the  goods  and  exercised  an  act  of  ownership 
over  them.     Wright  v.  Lawes,  4  Ksp.  82. 
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1.  Genekallt — ^Ayebage  Act. 


Lo«   mnft   be  Tolamtazily  Inevred.!  —  To 

found  a  claim  for  average  eontrfbution  the  loes 
must  be  volnntarfly  incurred — per  Lord  StowelL 
The  atpenhagen,  1  C.  Bob.  289,  293.  S.  P., 
Ballett  V.  Wigram,  infra. 

Wkai  JsoMMTy  to  ottoWioh  CUim  to.]— In 

order  to  establish  a  claim  to  general  average 
against  the  owner  ol  cargo,  the  shipowner  must 
shew  a  common  risk  existing,  and  a  voluntaiy 
sacrifice  or  an  extraordinary  expenditure  in- 
curred for  the  joint  benefit  of  both  ship  and 
cargo.  If,  therefore,  goods  are  landed  from  a 
stranded  ship,  and  deposited  in  a  place  of  safety, 
whence  they  may  be  shipped  a^^iin  in  another 
vessel  and  carried  to  their  destination,  without 
greater  expense  to  the  owner  of  the  goods,  or 
deterioration  to  the  goods  themselves,  so  that  it 
is  indifferent  to  him  by  what  ship  they  go  for- 
ward, extraordinary  expenses  subsequently  in- 
curred in  fioating  the  stranded  vessel  do  not 
constitute  general  average  to  which  the  cargo  is 
bound  to  contribute.  Walthew  v.  Mavrojani^  39 
L.  J.,  Ex.  81 ;  L.  B.  5  Ex.  1 16;  22  L.  T.  310— Ex.  Ch. 

Vot  within  Bning  and  Labonriag  CUum  of 

Polioy.] — General  average  and  salvage  do  not 
come  within  either  the  words  or  the  object  of 
tbe  suing  and  labouring  clause  of  a  policy  of 
marine  assurance.  Aitchison  v.  Lokre,  49  L.  J., 
Q.  B.  123 ;  4  App.  Cas.  755 ;  41  L.  T.  323 ;  28 
W.  B.  1  ;  4  Asp.  M.  C.  16*— H.  L.  (E.) 

Lion.] — There  is  a  lien  for  general  contribution 
to  individual  loss  by  property  thrown  overboard 
for  the  safety  of  the  ship.  HaUett  v.  Bousjield, 
18  Ves.  187  ;  11  B.  B.  184. 

A  right  to  general  average  contribution  from 
a  ship  after  adjustment  made  gives  the  oix-ners  of 
the  cargo  no  lien  on  the  ship  by  the  law  mari- 
time. The  Xorth  Star,  Lush.  45 ;  29  L.  J.,  Adm,  73. 

When  a  person  has  been  employed  by  the 
master  of  a  stranded  vessel  to  do  various  acts 
for  the  purpose  of  saving  the  cargo,  such  person 
has  a  lien  on  the  cargo  for  his  charges,  the 
services  being  in  the  nature  of  salvage,  and  the 
charges  payable  byj)articular  average.  Hingt- 
ton  V.  Wendt,  45  L.  X,  Q.  B.  440  ;  1  Q.  B.  D.  367; 
34  L.  T.  664  ;  24  W.  B.  664  ;  3  Asp.  M.  C.  126. 

Bilk  put  Aihore  to  saye  Capture.] — ^A  ship 
with  oils  and  silk  on  board  was  surprised  by  the 
enemy.  The  silk,  being  valuable  and  light,  was 
sent  ashore  in  boats  and  saved.  The  ^ip  and 
oils  were  captured  : — Held,  no  case  for  average 
contribution  as  between  the  owner  of  the  ship 
and  oils  and  the  owner  of  the  silk.  Sheppard  v. 
Wright,  Shower  P.  C.  23  (ed.  1876). 

Ooodf  Stowed  on  Deck.]- iSs^  infra,  7.  Jetti- 
son. 

Where  Insnraaoe  effioetod.] — The  fact  of  an 
owner  having  effected  an  insurance  does  not 
affect  his  right  to  recover  general  average. 
Price  V.  Xohle,  4  Taunt.  123  ;  13  B.  B.  566. 

Ship  and  Cargo  in  Peril— Tipping  Ship  Head 
down  to  repair  Propeller— ^Dainage  to  Cargo.] 

— ^A  ship,  laden  with  a  perishable  cargo  which 
could  not  by  any  means  be  discharged,  having 
on  her  voyage  become  unnavigable  and  incapable 
of  moving  through  damage  to  her  propeller  is, 
with  her  cargo,  in  peril,  although  the  ship  be 
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tight  and  strong  and  the  cargo  sound.  If  tipping 
the  ship  head  down  to  repair  her  propeller  be 
resorted  to,  and  in  the  course  of  the  operation  a 
portion  of  the  cargo  be  damaged  by  salt  water, 
the  cargo-owners  Imve  a  right  to  a  general  average 
contribution.  The  operation  of  so  tipping  the 
«hip  is  under  the  circumstances  a  general  average 
act,  and  the  loss  a  general  average  and  not  a 
particular  average  loss.  McCall  v.  Houldtr^  66 
L.  J.,  Q.  B.  408  ;  76  L.  T.  469. 

See  also  B.  Mabine  INSURANCE,  infra,  cols. 
1240  seq. 

2.  Spars,  &c.,  Sacrificed. 

Span,  fte.,  burnt  to  keep  Donkoj-engine  at 
IVork.] — A  ship  sailed  well  equipped  and  manned 
for  the'' voyage,  having  a  donkey-engine  on  board 
and  a  reasonable  supply  of  coals  to  work  it  for 
pumping  purposes.  The  ship  met  with  very 
heavy  weather  and  sprang  a  leak,  and  in  order 
to  keep  her  afloat  it  became  necessary  to  use  the 
•engine  for  pumping,  and  the  coals  running  short, 
the  captain  burnt  with  the  coals  the  ship's  spare 
spars  and  some  of  her  cargo : — Held,  that  the 
sacrifice  of  the  spare  and  cargo  was  general 
average.  Rnhiruon  v.  Price^  46  L.  J.,  Q.  B.  651 ; 
^  Q.  B.  D.  295  ;  36  L.  T.  354  ;  25  W.  R.  469  ; 
3  Asp.  M.  C.  407— C.  A. 

LoM  of  Taekle.] — ^An  action  lies  by  a  ship- 
owner  to  recover  from  the  owner  of  the  cargo 
his  proportion  of  general  average  loss  incurred 
by  sacrificing  the  tackle  belonging  to  the  ship 
for  an  unusual  purpose,  or  on  an  extraordinary 
-occasion  of  danger,  for  the  benefit  of  the  whole 
concern,  BirJUry  v.  Presgrave^  1  East,  220  ; 
6  R.  R.  256. 

If  anything  on  board  a  ship,  which  is  cut  or 
cast  away  b^use  it  is  endangering  the  whole 
adventure,  is  in  such  a  state  or  condition  that  it 
must  itself  certainly  be  lost,  although  the  rest  of 
the  adventure  should  be  saved  without  the  cut- 
ting or  casting  away,  then  the  destruction  of  the 
thing  gives  no  claim  for  general  average.  Skep- 
hffrd  V.  Kottgen,  47  L.  J.,  C.  P.  67 ;  2  C.  P.  D. 
685  ;  37  L.  t.  618  ;  26  W.  R.  120  ;  3  Asp.  M.  C. 
544— C.  A. 

Halt  eat  away— Queitlon  for  Jury.] — A  ship 
being  caught  in  a  storm,  portions  of  the  rigging 
-gave  way  to  such  an  extent  that  the  mainmast 
began  to  lurch  violently ;  whereupon,  fearing 
that  the  mast  would  rip  up  the  decks  and  thereby 
endanger  the  safety  of  the  ship,  the  captain 
-ordered  it  to  be  cut  away,  which  was  done.  In 
an  action  by  the  owner  of  the  ship  to  recover 
from  the  owners  of  the  cargo  their  proportion  of 
general  average  loss  incurr^  by  the  sacrifice  of 
the  mast,  the  judge  left  to  the  jury  the  following 
-questions :  first,  Are  you  of  opinion  that  the 
mast  was  virtually  a  wreck,  and  gone  at  the  time 
it  went  over  ?  secondly.  Do  you  find  it  was  hope- 
lessly lost '?  The  jury  answered  both  questions  in 
the  affirmative  : — Held,  that  there  had  been  no 
misdirection,  and  that  substantially  the  right 
questions  had  been  left  to  the  jury.    Ih. 

Katt  working  throngk  Ship'i  Bottom.]— Cut- 
ting away  a  steamship's  iron  mast  that  had 
worked  loose  at  the  keel  and  was  in  the  master's 
reasonable  opinion,  though  not  in  fact,  likely  to 
go  through  the  ship's  bottom  : — Held,  general 
average.  Carry  or  Corrie  v.  CouUhard^  cited 
J2  G.  P.  D.  583  ;  3  Asp.  M.  C.  546,  n. 


3.  Cargo  Sold  for  Repairs. 


Sepain  of  Damage  by  Perili  of  Boa.]— No 
claim  for  general  average  arises  when  the  master 
has  been  obliged  to  sell  part  of  the  cargo  for  the 
purpose  of  executing  repairs  rendered  necessary 
by  ordinary  perils  of  the  sea.  The  claim  for 
general  average  arises  when  part  of  the  cargo  is 
sacrificed  to  preserve  the  rest  from  impending 
periL  HalleU  v.  Wigram,  9  C.  B.  580 ;  19  L.  J., 
C.P.  281. 

Bepaln  of  Seneral  AYorago  Damage.] — Where 
cargo  is  sold  necessarily  by  the  master  to  raise 
money  for  repairs  of  injuries  which  are  the  sub- 
ject of  general  average,  the  loss  on  cargo  is  also 
the  subject  of  general  average.  Tke  Conttaneia^ 
4  Not.  of  Cas.  677.  S.  P.,  ITie  GratUudine,  3 
C,  Rob.  240,  264. 

AdTantagooni  Bale  of  Cargo.]— The  master  on 
the  voyage  sold  part  of  the  cargo  to  pay  for  neces- 
sary repairs  for  a  higher  price  than  it  would  have 
fetched  at  the  port  of  destination.  Upon  a  refer- 
ence to  settle  the  average  loss  between  shipowner 
and  charterer,  the  arbitrator  allowed  for  the 
actual  value  of  the  goods  when  sold,  and  not  at 
the  port  of  destination.  The  court  refused  to 
set  aside  the  award.  RlcJuird^on  v.  Koune^  3 
B.  &  Ad.  237. 

Bale  of  Cargo  to  avoid  Arreft.]— Where  the 
master  of  a  ship  in  a  foreign  port  was  arrested  by 
process  out  of  a  court  of  justice,  at  the  suit  of 
the  agent  of  the  ship,  for  sums  of  money  the 
latter  had  disbursed  on  his  account,  and  the 
master  not  being  able  to  raise  money  by  other 
means,  that  he  might  procure  his  liberation  and 
pursue  the  voyage,  sold  a  part  of  the  cargo : — 
Held,  that  the  owner  of  the  goods  so  sold  had  no 
right  to  a  contribution  in  the  nature  of  general 
average  from  the  shippers  of  the  other  g(X)ds  on 
board,  which  arrived  safely  at  the  port  of  desti- 
nation. DobgoH  V.  WiUon^  3  Camp.  480 ;  14 
R.  R.  817. 


4.  Forwarding  and  Salving  Cargo. 

Sxpensos,  fte.,  in  tranfkipping  Cargo  and 
arranging  for  Bale.] — ^A  ship  during  her  voyage 
from  India  to  London  was  stranded  on  the  coast 
of  France.  The  shipowner  dispatched  his 
manager  and  other  persons  to  take  part  in  the 
necessary  salvage  operations  and  the  whole  of  the 
cargo  was  saval,  transhipped  and  brought  for- 
ward to  London  and  the  freight  earned.  Part  of 
the  cargo  which  could  not  be  identified  was  sold 
by  the  shipowner  by  an  arrangement  with  the 
consignees  through  a  broker,  who  received  his 
brokerage.  The  shipowner  incurred  considerable 
trouble  in  chartering  ships  to  carry  on  the  cargo 
from  France  to  London,  and  in  sending  out 
lighters  and  necessary  appliances  to  France,  and 
in  the  identification  of  the  cargo,  preparing  for 
the  sale,  answering  the  inquiries  of  and  arranging 
with  the  consignees.  In  the  average  statement 
a  remuneration  to  the  shipowner  for  "arranging 
for  salvage  operations,  receiving  cargo,  meeting 
and  arranging  with  consignees,  and  receiving  and 
paying  proceeds,  and  geneially  conducting  the 
business,"  was  charged  partly  to  general  average, 
and  partly  as  particular  average  on  the  several 
interests  ratably,  the  average  stater  thinking 
that  the  amount  was  a  reasonable  remuneration 
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to  the  shipowner  for  his  services  and  for  commis- 
sion on  the  sale  of  unidentified  cargo,  and  on 
disbursements : — Held,  that  under  the  circum- 
stances the  amount  was  improper!  j  charged,  and 
could  not  be  recovered,  there  being  no  contract 
on  the  part  of  the  owners  of  the  cargo  to  remu- 
nerate the  shipowner  for  his  services,  a  great  part 
of  which  had  been  rendered  with  the  object  of 
earning  his  freight.  SchfiJfter  v.  Fletcher,  47 
L.  J.,  Q.  B.  530 ;  3  Q.  B.  D.  418  ;  38  L.  T.  605  ; 
26  W.  R.  756  ;  3  Asp.  M.  C.  577.  And  see  Bote 
V.  Sank  of  Australasia^  infra. 

Payment  hj  Shipowner— Liabilitj  of  Caigo- 
owner — (Ineition  for  Jury.] — When  ship  and 
cargo  are  in  peril,  the  fact  that  the  shipowners 
have  by  the  act  of  the  master  become  bound  to 
pay,  and  have  paid,  a  sum  of  money  for  preser- 
vation of  ship  and  cargo,  and  that  the  master  in 
so  binding  them  pursued  a  reasonable  course 
under  the  circumstances,  is  not  conclusive  that 
the  whole  sum  was  chargeable  to  general  average, 
so  as  to  bind  the  cargo-owners  to  pay  their  pro- 
portion. A  new  trial  was  ordered  on  the  ground 
that  the  question  of  the  amount  chargeable  to 
general  average  ought  to  have  been  submitted  to 
the  jury.  Anderson  v.  Oeean  Steamship  Qk, 
54  L.  J.,  Q.  B.  192  ;  10  App.  Cas.  107 :  62  L.  T. 
441  ;  33  W.  R.  433;  5  Asp.  M.  C.  401— H.  L. 
(E.) 

Extraordinary  Expenditure — Sale  of  Uniden- 
tiiied  Cargo — Commisiion.] — ^W^here  a  ship,  which 
carries  a  perishable  cargo,  is  thrown  away,  the 
shipowner  is  bound  to  convey  the  goods  to  a 
pUu;e  of  safety.  He  need  not,  therefore,  make  his 
election  as  to  whether  he  will  earn  freight  by 
carrying  the  goods  to  their  destination  at  any 
particular  time,  but  has  a  reasonable  time  within 
which  to  make  up  his  mind,  and  expenditure 
incurred  while  carrying  the  goods  to  a  place  of 
safety  cannot  be  regarded  as  expenditure  on 
account  of  freight  alone.  Hose  v.  Bank  of  Aus- 
tralasia,  63  L.  J.,  Q.  B.  504  ;  [1894]  A.  C.  687  ; 
6  R.  121  ;  70  L.  T.  422  ;  7  Asp.  M.  C.  446— H.  L. 
(E.) 

The  shipowner  cannot  render  owners  of  cargo 
liable  for  the  cost  of  employing  assistance  to  do 
that  which  he  might  himself  have  done.  But 
where  he  acts  reasonably  in  incurring  extraor- 
dinary expenditure—either  by  employing  extrane- 
ous aid  to  salve  the  cargo,  or  a  commission 
merchant  to  sell  unidentified  parts  of  it — for  the 
benefit  of  the  adventure  generally,  he  is  at  liberty 
to  charge  such  expenditure  upon  those  who  are 
benefit^.  Schuster  v.  Fletcher,  supra,  disap- 
proved.   Ih, 

Cargo  fbrwarded — Expenie  of  getting  Ship 
afloat.] — ^A  ship  got  ashore,  and  her  cargo  was 
landed  and  forwarded  in  another  ship: — Held, 
that  expenses  subsequently  incurred  in  getting 
the  ship  oft  were  not  general  avei*age,  to  which 
the  cargo  should  contribute.  Joh  v.  Langton,  6 
El.  &  Bl.  779.  S.  P.,  Ojfpenfielm  v.  Fry,  5  B.  &  8. 
348  ;  Mtyran  v.  Jones,  7  £1.  &  Bl.  523. 

6.  PoBT  OF  Refuoe  Expenses. 

Expenaes  of  unloading,  *o.,  during  Bepairi — 
Deierteri.] — A  ship  after  collision  had  to  cut 
away  part  of  her  rigging  and  return  to  put 
to  repair  : — Held,  that,  the  expenses  of  unloading 
an<l  repairs  to  enable  the  ship  to  proceed  were 
general  average,  but  not  the  expenses  of  the 


master,  or  of  replacing  deserters  during  the 
repairs,  which  feU  on  the  shipowner.  Plummer  v. 
Wildnmn,  3  M.  &  S.  482  ;  16  R.  R.  334. 

Expeniee  dnring  Itepain- Preei  of  Sail  on. 
Lee  ttiore.] — Wages  of  crew  and  repairs  to  ship 
compelled  to  put  into  port  of  refuge  to  repair 
damage  caused  by  bad  weather  not  general 
average,  nor  damage  to  ship  caused  by  carrying 
press  of  sail  to  keep  off  a  lee  shore.  Power  v. 
WhitvKfre,  4  M.  &  S.  141 ;  16  R.  R.  416. 

,  Average  A^'nitment  at  a  Port  of  Beflige — Pro> 
rat&  Freight.] — ^The  mere  temporary  suspension 
of  the  voyage  oy  reason  of  the  necessity  of  repair- 
ing the  ship  at  a  port  of  refuge  does  not,  as 
between  the  shipowner  and  the  owner  of  cargo, 
warrant  an  average  adjustment  at  the  inter- 
mediate port.  HiU  V.  Wilson,  48  L.  J.,  C.  P. 
764  ;  4  C.  P.  D.  329  ;  41  L.  T.  412  ;  4  Asp.  M.  C. 
198. 

A  ship  sailed  from  Riga  for  Hull  with  a  general 
cargo  and  was  stranded,  but  was  af  terwi^ds  got 
off  (part  of  the  cargo  having  been  washed  out  o£ 
her,  and  part  jettisoned)  and  towed  into  Ck>pen- 
hagen,  where  her  cargo  was  discharged,  and  the 
ship,  having  been  repaired  at  considerable  expense, 
was  sent  on  to  Hull  after  a  delay  of  about  two* 
months,  with  some  of  her  cargo  on  board,  other 
part  having  been  sent  on  by  the  mast4?r  in  other 
vessels.  The  plaintiffs'  goods  were  so  much 
damaged  as  not  to  be  worth  sending  on,  and  were 
(properly,  but  without  the  plaintiffs  having  an 
opportunity  of  exercising  an  option)  sold  at 
Copenhagen,  and  an  average  adjustment  took 
place  there  according  to  Danish  law,  under  which 
the  plaintiff  were  charged  with  pro  ratA  freight 
from  Riga  to  Copenhagen.  In  an  action  for  the 
price  realised  by  the  sale  at  Copenhagen  : — Held, 
that  the  shipowners  were  not  entitled  to  deduct 
the  general  average  expenses  ascertained  by  the 
adjustment  at  Copenhagen,  nor  pro  ratA  freight. 
lb, 

Expenee  of  Warehoniing,  Seamen*i  Wages  and 
Eepain.] — ^Where  a  ship  has  for  the  benefit  of  all 
concerned  to  put  into  a  port  of  refuge  for  repairs, 
the  charges  for  unloading  for  repairs,  warehousing 
cargo  and  seamen's  wages  during  repairs  arc 
general  average.  Da  Costa  v.  Kewnham,  2  Burr. 
407  ;  2  Term  Rep.  413. 

Where  a  ship  is  compelled  to  put  into  port  to 
repair  damage  occasioned  by  a  general  average 
sacrifice,  the  expenses  of  warehousing  and  reship- 
ping  caigo,  necessarily  unloaded  in  order  to 
repair,  and  the  port  and  pilotage  charges  and 
otner  expenses  on  leaving  the  port,  are  the  sub- 
ject of  a  general  average  contribution.  Attwood 
V.  Sellar,  49  L.  J.,  Q.  B.  515  ;  5  Q.  B.  D.  28fi  ; 
42  L.  T.  644  ;  28  W.  R.  604  ;  4  Asp.  M.  C.  283— 
C.  A. 

Expenies  of  reehipping  Cargo  and  of  Ship- 
leaTing  Port  of  Befkige.] — ^A  ship  on  a  voyage 
having  sprung  a  dangerous  leak,  the  captain, 
acting  justifiably  for  the  safety  of  the  whole 
adventure,  put  into  a  port  of  refuge  to  repair. 
In  port  the  cargo  was  reasonably,  and  with  a 
view  to  the  common  safety  of  the  ship,  cargo  and 
freight,  landed  in  order  to  repair  the  ship.  The 
ship  was  repaired,  the  cargo  reloaded,  and  the 
voyage  completed  : — Held,  that  the  cargo-owners 
were  not  chargeable  with  a  general  average  con- 
tribution in  respect  of  the  expenses  of  reshipping 
the  cargo.    Attwood  v.  Cellar,  supra,  cliscussed. 
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StBKtden  V.  Wallace,  54  L.  J.,  <).  B.  497 ;  10 
App.  Gas.  404 ;  52  L.  T.  901  ;  34  W.  B.  369 ;  5 
Asp.  M.  C.  453— H.  L.  (E.) 

Port  of  BefOge— SeftUiiig.]— ^  ^  le^  ^u  s^ip 
to  B.  for  a  voyage,  engaging  to  keep  it  in  repair 
during  the  whole  time,  for  which  he  is  to  receive 
freight  on  the  return  of  the  ship ;  and,  for  the 
safety  of  the  ship,  it  becomes  necessary  during 
the  voyage  to  put  into  a  port  to  refit,  the  expense 
of  refitting  must  be  borne  entirely  by  A  ;  and  B. 
is  not  liable  to  contribute  to  it  in  proportion  to 
his  interest  in  the  cargo,  as  for  a  general  average. 
Jackwn  V.  Charmck,  8  Term  Bep.  509 ;  5  B.  B.  425. 

IHioliaiga  of  Part  of  Cargo  beforo  Commenoo- 
inont  of  extraordinary  Meafnros.] — ^A  steamer, 
•carrying  among  other  cargo  a  large  amount  of 
specie,  ran  aground,  and  lay  in  a  dangerous 
position.  The  specie  was  landed  by  the  master 
soon  after  the  vessel  struck.  After  the  landing 
of  the  specie,  the  master  jettii(»ned  part  of  the 
cargo,  and  had  recourse  to  other  extraordinary 
measures  for  getting  off  the  ve^seL  These  mea- 
sures succeeded,  and  she  completed  her  voyage 
with  the  cargo  remaining  on  board.  The  specie 
was  conveyed  to  a  neighbouring  port,  whence  it 
was  sent  on  in  another  vessel,  but  for  the  pur- 
poses of  the  case  was  to  be  treated  as  having 
arrived  in  the  steamer : — Held,  that  the  losses 
and  expenses  incurred  in  getting  the  steamer  off, 
and  the  expenses  incurred  in  landing  and  con- 
veying the  specie,  were  not  general  average  to 
which  the  owners  of  the  specie  were  liable  to 
contribute.  Royal  Mail  Steam  Packet  Co.  v. 
£nglUh  Bank  of  Rio  de  Janeiro,  57  L.  J.,  Q.  B. 
31  ;  19  Q.  B.  D.  362  ;  36  W.  B.  105. 

6.  FIBE. 

Seuttling  Ships  to  put  out !%«.] — Damage  to 
cargo  by  scuttling  a  ship  to  put  out  a  fire  is  the 
subject  of  general  average  contribution.  Aekard 
T.  Ring,  31  L.  T.  647  ;  4  Asp.  M.  C.  422. 

Damage  by  Water  to  put  out  Tire.] — Bark  was 
shipped  on  board  a  general  ship,  under  a  bill  of 
lading,  from  Santa  Martha  to  London,  by  which 
average,  if  any,  was  to  be  adjusted  according  to 
British  custom.  When  the  ship  was  about  to 
sail,  a  fire  broke  out  in  the  forehold,  and  pumping 
water  through  the  deck  of  the  forecastle  not 
being  sufficient  to  extinguish  the  fire,  a  hole  was 
cut  in  the  side  of  the  ship,  and  her  fore  compart- 
ment being  thereby  filled  with  water,  the  fire 
was  extinguished.  If  this  course  had  not  been 
adopted  the  cargo  on  board  would  in  all  proba- 
bility have  been  destroyed,  and  the  ship  most 
seriously  damaged,  if  not  rendered  a  total  wreck. 
The  bark  was  destroyed  by  the  water  poured  into 
the  ship.  In  an  action  for  general  average  con- 
tribution in  respect  of  the  destruction  of  the  bark 
it  was  found,  in  addition  to  the  ftbove  facts,  that 
it  is  the  practice  of  British  average  adjusters  to 
treat  a  loss  so  caused  as  not  a  general  average 
loss  : — Held,  that  the  loss  was,  according  to  the 
general  law  of  England,  the  subject  of  general 
average  contribution,  as  a  voluntary  and  inten- 
tional sacrifice  of  the  1imrk  made  under  pressure 
of  imminent  danger,  and  for  the  benefit  and  with 
the  view  to  secure  the  safety  of  the  whole  adven- 
ture then  at  risk.  Stewart  v.  West  India  and 
Pacific  Steamship  Co.,  42  L.  J.,  Q.  B.  191  ;  L.  B. 
8  Q.  B.  362  ;  28  L.  T.  742  ;  21 W.  B.  953  ;  1  Asp. 
H.  C.  528— Ex.  Ch. 


Held,  secondly,  that  the  shipper,  by  the  terms 
of  the  bill  of  lading,  had  made  the  admitted 
practice  of  British  average  adjusters  part  of  the 
contract ;  and  he  was  bound  by  it,  although 
erroneous.    Ih, 

Ship  on  Fire  in  Harbenr — Water  ponred  upon 
Cargo — Termination  of  Maritime  Adrentnre.] — 

To  pour  water  upon  the  cargo,  pursuant  to  the 
master's  orders,  for  the  purpose  of  extinguishing 
a  fire  which  has  broken  out  in  a  ship's  hold,  is  a 
general  average  act ;  and  if  the  cargo  is  thereby 
injured,  the  owner  is  entitled  to  a  contribution. 
Whilst  the  cargo  remains  on  board  a  ship  after 
her  arrival  at  the  port  of  destination,  the  mari- 
time adventure  is  not  terminated  so  as  to  absolve 
the  owners  of  the  cargo  and  the  ship  from  mutual 
rights  and  liabilities.  The  d^enoants  were  the 
owners  of  the  "  H.,"  which,  having  arrived  at  her 
port  of  destination  at  the  end  of  a  voyage,  un- 
loaded about  1,300  tons  of  her  cargo  ;  about  100 
tons  remained  on  board.  Whikt  she  was  lying 
at  a  wharf,  a  fire  broke  out  in  her  hold  ;  and,  in 
order  to  extinguish  it,  her  master  caused  water 
to  be  ponred  into  her,  whereby  some  goods, 
forming  part  of  the  cargo  and  belonging  to  the 
plaintiffs,  were  damaged.  The  **  H.'*  might  have 
been  scuttled  and  raised  again ;  but  if  the  fire 
had  not  been  extinguished,  she  would  have  been 
in  peiil  of  partial  destruction  : — Held,  that  the 
defendants  were  liable  to  contribute  by  way  of 
general  average  for  the  damage  done  to  the 
plaintiffs  goods.  WJiiteoroMS  Wire  Co,  v.  SavUl, 
51  L.  J.,  Q.  B.  426  ;  8  Q.  B.  D.  653  ;  46  L.  T.  643  ; 
30  W.  B.  588  ;  4  Asp.  M.  C.  531— C.  A. 

7.  Jettison. 

General  Prinoiplei  ai  to  JettlMn.] — Where 
goods  are  jettisoned  for  the  common  good,  the 
loss,  as  a  nile,  comes  within  general  average,  and 
must  be  borne  proportionally  "by  those  inters 
ested."  To  this  rule  there  is  an  exception,  viz., 
that  deck  cargo  jettisoned  is  not  entitled  to 
general  average  contribution.  To  this  exception, 
however,  there  are  two  exceptions,  viz.,  that 
coasting  vessels  are  without  the  exception,  and 
also  those  cases  where  by  custom  the  deck  cargo 
is  one  customary  in  the  trade,  and,  perhaps,  also 
from  the  port.  It  is  said  that  there  is  a  further 
exception,  viz.,  'Where  by  agreement  with  the 
shipper  the  cargo  is  shipped  on  deck.  We  are 
of  a  different  opinion.  Per  cur.,  in  Wrig?U  v. 
Marwood,  infra. 

Of  Deok  Cargo—Liabilitj  of  Shipowner  for.] — 

The  plaintiffs  shipped  certain  cattle  as  a  deck 
cargo  on  board  the  defendants*  vessel:  during 
the  voyage  a  storm  arose,  and  owing  to  stress  of 
weather  the  master  jettisoned  the  deck  cargo  by 
throwing  the  catt  le  overboard.  The  act  of  jettison 
was  proper  and  necessary  on  the  part  of  the 
master  for  the  safety  of  the  defendants*  vessel  :— 
Held,  that  the  plaintiffs  could  not  recover  from 
the  defendants  a  general  average  contribution  for 
the  loss  of  the  cattle.  Johnson  v.  Chuptnan,  infra, 
commented  on.  Wright  v.  Marwood,  60  L.  J., 
Q.  B.  643  ;  7  Q.  B.  D.  62  ;  46  L.  T.  297  ;  29  W.  B. 
673  ;  4  Asp.  M.  C.  461— C,  A. 

In  consequence  of  a  severe  storm  which  a  vessd 
encountered,  her  deck  cargo  of  timber,  which  was 
lawfully  stowed  on  deck  according  to  the  terms 
of  the  charterparty  between  the  shipowner  and 
the  charterer,  broke  adrift,  and  knocked  against 
the  pumps,  so  that  the  captain  was  compelled,  in 
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order  that  the  crew  might  work  the  pumps  and 
to  prevent  damage  to  the  bulwarks  and  pumps, 
and  for  the  safety  of  the  ship  and  all  on  boanl, 
to  throw  a  portion  of  such  cargo  overboard : — 
Held,  that  such  jettison  was  the  subject  of  a 
general  average  contribution,  it  being  both  volun- 
tary and  to  save  aU  from  the  danger  caused  by 
the  storm,  which  was  common  to  the  whole 
adventure.  Johnson  v.  Oiavman,  19  C.  B.  (N.8.) 
563;  36  L.  J.,  C.  P.  23;  15  L.  T.  70;  14  W.  R.  264. 

The  proprietor  of  goods  laden  on  the  deck  of  a 
ship,  accoixling  to  the  custom  of  a  particular 
trade,  is  entitl^  to  contribution  from  the  ship- 
owner for  a  loss  by  jettison.  Gotdd  v.  Oliver, 
5  Bing.  (K.o.)  144  ;  5  Scott,  445  ;  3  Hodges,  307  ; 
7  L.  J.,  C.  P.  68. 

General  average  contribution  payable  in  respect 
of  deck  cargo  (pigs)  jettisoned,  if  there  is  a 
custom  to  cany  such  cargo  on  deck.  Milward 
V.  HiUert,  3  Q.  B.  120  ;  2  G.  &  D.  142  ;  11  L.  J., 
Q.  B.  137  ;  6  Jur.  706.  Hoyal  Exchange  Shipping 
Co.  V.  Dixtm.  supra,  col.  504. 

Goods  stowed  on  deck  have  no  benefit  of 
general  average.  Myer  v.  Van  der  Deyl^  Abbott, 
on  Shipping,  13th  ed.  652. 

Deck  Cargo  <<at  Merohant'iBiBk."]— It 

was  stipulated  in  a  charterparty  that  the  *'  ship 
should  be  provided  with  a  deck  cargo,  if  required, 
at  full  freight,  but  at  merchant *s  risk  "  : — Held, 
that  the  words  "  at  merchant's  risk "  did  not 
exclude  the  right  of  the  charterers  to  general 
average  contribution  from  the  shipowners  in 
respect  of  deck  cargo  shipped  by  the  charterers, 
and  necessarily  jettisoned  to  save  the  ship  and 
the  rest  of  the  cargo.  Burton  v.  English^  53 
L.  J.,  Q.  B.  133  ;  12  Q.  B.  D.  218  ;  49  L.  T.  768 ; 
32  W.  R.  655  ;  5  Asp.  M.  C.  187— C.  A. 

Eight  to  Contribution— Bemedies — ^Lien  on 
Goods  lalyed.]— The  right  of  contribution  in 
respect  of  jettisoned  cargo  is  based  on  the  danger 
to  ship  and  cargo  requiring  sacrifice  to  which  all 
must  contribute.  Such  right  does  not  belong  to 
the  wrongdoers  whose  acts  have  led  to  the 
jettison,  or  to  those  who  are  legally  responsible 
for  them.  Where  a  ship  is  stranded  through  the 
negligence  of  her  master,  and  thereby  ship  and 
cargo  are  placed  in  a  position  of  such  imminent 
danger  as  to  make  it  prudent  and  necessary  to 
jettison  part  of  the  cargo  in  order  to  save  the 
remainder  and  the  ship : — Held,  that  innocent 
owners  of  the  jettisoned  cargo  are  entitled  to 
general  average  ;  secus  with  regard  to  the  owners 
of  the  ship  unless  their  ordinary  relations  to  the 
shippers  have  been  varied  by  contract.  Strang 
or  Steel  v.  Scott,  59  L.  J.,  P.  C.  1 ;  14  App.  Cas. 
601  ;  61  L.  T.  597  :  38  W.  R.  452  ;  6  Asp.  M.  C. 
419— P.  C. 

The  rules  of  maritime  law  relating  to  the 
rights  and  remedies  resulting  from  a  pro^^er  case 
of  jettison  are  : — (1)  Each  owner  of  jettisoned 
goods  becomes  a  creditor  of  ship  and  cargo  saved. 
(2)  He  has  a  direct  claim  against  each  of  the 
owners  of  ship  and  cargo  for  a  pro  ratft  contri- 
bution towards  his  indemnity ;  which  he  can 
recover  (a)  by  direct  action ;  (V)  by  enforcing 
through  the  ship  master,  who  is  his  agent  for  that 
purpose,  a  lien  on  each  parcel  of  goods  salved  to 
answer  its  proportionate  liability.    1  b, 

Kaiter  deoidei  wliat  Goods  to  bo  Jettisoaod.] 
— It  is  for  the  master  to  decide  what  part  of  the 
cargo  is  to  be  sacrificed  in  case  of  jettison — per 
Lord  Stowell.  Th^  Orafitndine,  3  C.  Rob.  240, 258. 


Of  Sldp'i  Storos.] — ^The  owners  of  a  ship*8 
cargo  are  liable  to  contribution  for  ship's  storea 
necessarily  thrown  overboard,  after  a  vessel  waa 
captured,  and  while  she  was  in  the  hands  of  an 
enemy.  Pnce  v.  NoUe,  4  Taunt.  123  ;  13  R.  R. 
566. 

Sxeeption  of  Jottison  in  Bill  of  Lading — Carg» 
carried  on  Deck  in  Breaeh  of  Bill  of  Lading — 
Liability  of  Shipowner.]— See  Royal  Exchange 
SJiipping'  Co,  v.  IXixon,  supra,  col.  504. 

Collision— Jettison  of  Cargo.] — See  The  Mar* 
pessa,  post,  col.  728. 

See  also  Butler  v.  Wildman  and  cases  infra^ 
ools.  1101  seq. 

8.  Contribution,  by  What  Law. 

Law  of  Port  of  Discharge.] — In  the  absence  of 
a  contract  to  the  contrary,  general  average  as 
between  shipowner  and  cargo,  owner  is  computed 
according  to  the  law  of  the  port  of  discharge. 
Simonds  v.  White,  4  D.  &  R.  375  ;  2  B.  &  C.  805  ; 
2  L.  J.  (0.8.)  K.  p.  159  ;  26  R.  R.  560. 

Custom  excluding,  not  Valid.] — ^There  is  no 
valid  custom  excluding  general  average.  Achard 
V.  Bing,  31  L.  T.  647  ;  2  Asp.  M.  C.  422. 

The  plaintiff  chartered  a  ship  from  the  defen- 
dant, and  by  the  charterparty  it  was  provided  : 
"  All  questions  of  general  average  to  be  settled 
according  to  the  custom  of  the  London  under- 
writers at  Lloyds'."  A  fire  broke  out  on  board, 
the  ship  was  scuttled  to  extinguish  it,  and  the 
cargo  wasdamaged  thereby.  The  loss  was  adjusted 
as  general  average,  and  the  plaintiff  brought  his 
action  to  recover  from  the  defendant  the  ship's 
contribution.  The  judge  directed  the  jury  that 
the  loss  was  general  average  according  to  law, 
and  the  question  was  whether  there  was  a  valid 
custom  excluding  such  loss  from  general  average. 
The  jury  found  that  no  such  custom  existed, 
and  the  verdict  was  entered  for  the  plaintiff. 
lb, 

<<  British  Cnstom  "—Damage  by  Water  used 
to  ^xtingniih  Fire.] — It  became  necessary  for 
the  safety  of  the  whole  adventure  to  extinguish 
a  fire  on  board  a  ship  by  means  of  water,  and  the 
water  caused  damage  to  part  of  the  cargo.  The 
damaged  goods  were  shipped  pursuant  to  a  biU 
of  lading,  which  contained  the  following  clause : 
"  Average,  if  any,  to  be  adjusted  according  to 
British  custom.'*  The  usage  among  average 
staters  in  England  is,  that  goods  thus  damaged 
are  not  brought  into  account  in  an  average  adjust- 
ment : — Held,  that  the  phrase  "  British  custom  " 
in  the  bill  of  lading  referred  to  this  usage,  and 
that  the  goods  damaged  could  not  be  deemed 
subject  to  general  average.  Stewart  v.  We^ 
India  and  Pacijio  Steamship  Co,,  42  L.  J.,  Q.  B. 
191  ;  L.  R.  8  Q.  B.  362  ;  28  L.  T.  742  ;  21  \V.  R. 
953— Ex.  Ch. 

To  be  oalbolated  by  Foreign  Usage— Admiralty 
Jnrisdiotion.]  — See  Gold  v.  Goodwin,  post,  coL 
935.     • 


9.  Who  and  What  Contribute  ;  in  what 

Mankeb. 

Cargo  Owners  amongst  themselYOS.]  —  An 
action  may  be  maintained  to  recover  a  contri- 
bution in  the  nature  of  general  average  by  one 
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shipper   of  goods  against  another.     Dohson  v. 
WUtoH,  2  Camp.  480  ;  14  B.  B.  817. 

Contignee  not  Ownor.] — A  consignee  (not  the 
owner)  of  goods,  receiving  them  in  pursuance  of 
a  bill  of  lading,  whereby  the  shipowner  agrees 
to  deliver  tbem  to  the  consignee,  by  name,  he 
paying  freight,  is  not  liable  for  general  average, 
although  be  has  had  notice,  before  he  receiveil 
the  goods,  that  they  have  become  subject  to  that 
charge.  Scaife  v.  Tobin,  3  B.  &  Ad.  528  ;  1 
L.  J.,  K.  B.  183. 

ProTinom  do  not  eontribnto.] — Provisions  do 
not  contribute  to  general-  average,  even  where 
the  <^rgo  of  the  ship  consists  only  of  passengers. 
Brau>n  V.  StapUiiyn^  4  Bing.  119;  12  Moore, 
S34  ;  5  L.  J.  (0.8.)  C.  P.  121  ;  29  B.  B.  624. 

Bight  of  Shipowner  for  Lou  of  Vroight.]— P. 
shipped  a  cargo  of  coals  upon  D.*8  ship  to  be 
carried  to  S.  and  there  delivered  on  payment  of 
freight.  A  fire  broke  out  spontaneously  in  the 
coa^  and  portions  were  thrown  overboard,  and 
the  remainder  so  wetted  and  damaged  by  iivater 
poured  upon  them  to  extinguish  the  fire,  that  they 
were  necessarily  dischargetl,  and  sold  at  a  port  of 
refuge.  Owing  to  no  freight  being  payable  there, 
they  realised  nett  a  larger  sum  than  if  they  had 
safely  reached  their  destination ;  but  the  freight 
upon  them  was  wholly  lost : — Held,  that  the  ship- 
owner was  entitled  to  a  contribution  in  general 
average  for  the  lost  freight.  Piri^  v.  Middle 
Dock  Co..  44  L.  T.  426 :  4  Asp.  M.  C.  388.  See 
per  cur.,  in  Wright  v.  Manoood^  supra,  col.  686. 

Lofi  of  Cargo.]— Semble,  that  there  was  no 
claim  on  account  of  the  cargo  ;  first,  because 
there  was  no  loss  on  account  of  it ;  secondly, 
because  the  vice  in  it  was  the  cause  of  the  sacri- 
fice,   lb. 

Ooneral  and  Particnlar  —  Ship  and  Cargo  — 
Yalno  of  Ship,  how  aseertained— **  Few  for  Old 
Alio  waaoo."  j — For  the  purpose  of  ascertaining  t  he 
amount  to  be  contributed  to  in  general  average 
in  the  case  of  a  ship  which  has  suffered  both  par- 
ticular and  general  average  damage  and  has  been 
sold  as  a  constructive  total  loss,  the  value  of  such 
ship  is  her  value  at  the  time  immediately  preced- 
ing the  general  average  sacrifice  in  respect  of 
which  contribution  is  to  be  made,  and  sucn  value 
is  to  be  ascertained  by  deducting  from  the  value 
of  the  ship  at  the  time  she  left  i>ort  the  amount 
which  it  would  have  cost  to  repair  the  particular 
average  damage,  and  also  the  amount  which  she 
fetcb^  when  sold  as  a  constructive  total  loss. 
Henderson  v.  Shanhland,  65  L.  J.,  Q.  B.  340  ; 
[1896]  1  Q.  B.  625  ;  74  L.  T.  238 ;  44  W.  B.  401  ; 
8  Af»p.  M.  C.  136— C.A. 

Where  no  repairs  have  in  fact  been  done,  the 
shipowners  are  not  entitled  to  the  one-thii-d 
**  new  for  old  "  allowance  in  estimating  the  value 
of  a  ship  for  the-  purpose  of  asceitaining  the 
amount  to  be  contributetl  to  in  general  average 
as  above.    lb, 

LoM  eanied  by  Vegligoneo  of  Crow— Bight  of 
Shipowner.]  —  The  shipowner  is  entitled  to 
average  contribution  from  cargo-owner,  although 
the  loss  was  occasioned  by  negligence  of  the 
crew,  if  by  the  terms  of  the  cbarterparty  the 
shipowner  is  not  liable  to  the  cargo-owner  for 
sach  negligence.  The  Camm  Parity  59  L.  J.,  Adni. 
74  ;  15  P.  D.  203 ;  63  L.  T.  356  ;  29  W.  B.  191  ; 
6  Asp.  M.C.'543. 


10.  AvEBAGE  Statement. 


Ihity  of  Shipowner  to  get  Ayerage  Statement.] 
— A  shipowner,  where  a  general  average  loss  has 
occurred,  may  be  liable  to  an  action  for  damages 
for  delivering  up  the  cargo  without  taking  the 
necessary  steps  for  procuring  an  adjustment  of  the 
general  average  and  securing  its  payment.  The 
plaintiffs  shipped  goods  at  Liverpool  on  board  a 
steamer  belonging  to  the  defendants  under  a  bill 
of  lading,  by  which  the  defendants  undertook  to 
deliver  the  goods  at  the  port  of  Montreal  unto  the 
Grand  Trunk  Bailway,  by  them  to  be  forwarded 
(upon  the  conditions  before  and  after  expressed) 
thence  per  railway  to  the  station  nearest  to 
Toronto,  &c.,  and  among  the  conditions  was  the 
following  :  "  The  shipowner  or  railway  company 
are  not  to  be  liable  for  any  damage  to  any  goods 
which  is  capable  of  being  covered  by  insurance," 
&c.  In  the  course  of  the  voyage  the  plaintiff* 
goods  sustained  damage  which  came  under  the 
heading  of  general  average.  The  ship  returned 
to  Liverpool,  and  the  cargo  was  discharged  and 
handed  over  by  the  defendants  to  a  company  to 
be  distributed  and  disposed  of  for  the  benefit  of 
the  parties  concerned,  without  giving  any  assist- 
ance to  the  bailees,  the  underwriters,  or  the  persons 
whose  goods  were  damaged  to  get  an  average 
statement  made  out,  or  taking  any  steps  to  enable 
the  plaintiffs  to  recover  contribution  :  —  Held, 
first,  that  the  bill  of  lading  did  not  relieve  the 
defendants  from  contribation  to  general  average  ; 
and,  secondly,  that  they  were  liable  to  an  action 
by  the  plaintiffs  for  their  omission  to  take  the 
necessary  steps  tO' secure  an  adjustment  and  pay- 
ment of  the  general  average.  Crookes  v.  Allen, 
49  L.  J.,  Q.  B.  201  ;  5  Q.  B.  D.  38  ;  41  L.  T.  800  ; 
28  W.  B.  304  ;  4  Asp.  M.  C.  216. 

At  Foreign  Port — Exponeet.] — An  owner  of  a 
British  ship  may  avail  himself  of  a  statement  of 
average  made  at  the  port  of  delivery  in  a  foreign 
country,  according  to  the  law  thereof,  so  as  to 
charge  a  British  freighter  of  goods,  under  a 
I  cbarterparty  made  in  Britain,  with  the  expenses 
'  of  wages  and  provisions  for  the  seamen  incurred 
during  the  necessary  detention  of  the  ship  at  an 
intermediate  port,  although  by  the  law  of  this 
country  such  expenses  would  not  be  recoverable 
as  average.  Dalgleish  v.  Dacidwn,  5  D.  &  B.  6  ; 
27  B.  B.  519. 

ATorage  Stater — ^Employment  of.  ]  — The  parties 
to  an  average  bond  agreed  to  pay  their  proper 
and  respective  proportions  of  any  general  average 
charges  to  which  they  might  be  liable,  and  forth- 
with to  furnish  to  the  captain  or  owners  of  the 
ship  a  correct  account  and  particular  of  the  value 
of  the  goods  delivered  to  them  respectively,  in 
order  that  any  such  general  average  charges 
might  be  ascertained  and  adjusted  in  the  usual 
manner : — Held,  that  there  was  no  implied  con- 
dition to  employ  an  average  stater  residing  at 
the  port  of  discharge.  Warertree  SailinQ  Ship 
CiK  V.  Lore,  66  L.  J.,  P.  C.  77  ;  [1897]  A.  C.  373  ; 
76L.  T.  576-P.C. 

There  is  no  obligation  on  shipowners  to  employ 
an  average  stater  at  all  for  the  adjustment  uf 
liabilities.  (Simoftds  v.  White,  2  L.  J.  (0.8.) 
K.B.  159  ;  2  B.  &  C.  805  ;  26  B.  B.  560)  expUined. 
lb. 

11.  AVKBAOE  BOMD. 

AYorage  Bond— Proportion  of  Salvage — Duty 
of  Shipowner.] — See  The  Baisby,  ante,  col.  656. 
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Seenritj  for  Payment — UnreMonAble  Temu 
— ^Liyerpool  Bond.] — ^Where  a  sbipowner  in  the 
exercise  of  his  lien  for  general  averaf^  requires 
security  from  the  owner  of  the  cargo  liable  to 
contribution  without  insisting  upon  immediate 
|)ajment  of  the  amount  due,  ine  security  so 
required  must  be  reasonable.  The  defendants, 
who  had  a  lien  upon  goods  on  board  their  ship 
for  general  average,  did  not  demand  payment  of 
the  amount  due,  but  required  as  security  that  the 
consignees  should  make  a  deposit  of  10  per  cent, 
on  the  estimated  value  of  the  goods  in  the  joint 
names  of  the  defendants  and  their  average 
adjuster,  or  in  the  names  of  the  defendants,  or 
in  the  name  of  the  average  adjuster,  or  should 
execute  a  bond  providing  that  the  deposit  should 
be  held  as  security  for  the  general  average  and 
particular  charges,  and  that  the  parties  in  whose 
name  it  stood  might  pay  thereout  such  sums  as 
they  should  from  time  to  time  consider  ought  to 
be  paid  to  the  owners  or  master  on  account  of 
money  actually  disbursed  by  them  or  him,  or  to 
enable  them  or  him  to  pay  off  and  dischai^ge 
claims  which  formed  part  of  the  general  average 
and  other  expenses.  It  also  provided  that  aU. 
questions  of  general  average  should  be  referred  to 
the  average  adjuster  of  the  shipowner,  subject  to 
an  appeal  from  the  adjustment  to  arbitrators, 
whose  decision  should  be  final : — Held,  that  the 
conditions  of  the  deposit  and  the  form  of  the  bond 
were  both  unreasonable,  and  could  not  in  the 
circumstances  be  imposed  upon  the  consignees. 
Huth  V.  Lamport^  or  Gibbt  v.  Lampitrt^  55  L.  J., 
Q.  B.  2.S9 ;  16  Q.  B.  D.  735  ;  54  L.  T.  6d3 ;  34 
W.  R.  386  ;  5  Asp.  M.  C.  59*— C.  A. 

DeliYory  of  Cargo— -Duty  of  Hatter  to  take 
Ayerage  Bond.] — it  is  the  practice  in  the  dase  of 
a  general  ship,  for  the  master,  before  delivering 
cargo,  to  take  security  from  the  merchants  for 
payment  of  general  average.  Myer  v.  Van  der 
Deyl,  Abbott  on  Shipping,  13th  ed.  446. 

And  see  10,  AvERAOE  STATEMENT,  supra. 


12.  Action  fob— Pbactige. 

Inipeetion  of  Doenmenti.J— In  an  action  by  a 
shipowner  for  contribution  m  resoect  of  general 
average,  the  defendant  is  entitled  to  an  inspec- 
tion of  the  statement  of  the  general  average,  but 
not  of  the  documents  from  which  it  is  drawn  up. 
Twizzell  V.  Allen,  5  M.  &  W.  337  ;  7  D.  P.  C.  496  ; 
8  L.  J.,  Ex.  269. 

Fleading  Unaeaworthineu.] — In  an  action  for 
contribution  for  an  avemge  loss,  it  is  not  suffi- 
cient to  allege  in  a  plea  that  the  vessel  was  unsea- 
worthy  at  the  time  of  sailing,  but  that  the  average 
loss  was  occasioned  by  her  being  unseaworthy. 
Sehlasit  v.  Heriot,  14  C.  B.  (N.S.)  59  ;  32  L.  J., 
C.  P.  211  ;  10  Jur.  (N.8.)  76 ;  8  L.  T.  246  ;  11 
W.  R.  696. 

Connter-^laim  before  A^jnitment.] — Where  to 
a  claim  for  damage  to  cargo  a  counter-claim  of 
general  average  is  set  up,  it  is  not  necessary  that 
such  general  average  should  have  been  adjusted  ; 
but  if  the  evidence  supports  the  fact  of  a  general 
average  loss  having  been  sustained,  the  amount, 
together  with  the  amount  of  loss  sustained 
through  damage  to  the  cargo,  will  be  referred 
to  the  registrar  and  merchants  to  report.  The 
Oqvendo,  38  L.  T.  151  ;  3  Asp.  M.  C.  558. 


13.  JUBISDICTION,  ADMIBALTT. 


The  rule  of  the  court  of  admiralty  as  to 
deciding  upon  questions  of  average  is  this  :  not 
that  when  a  possessory  right  of  lien  arises  inci- 
dentolly  before  it,  such  right  will  be  treated  as  a 
nullity  ;  but  that  when  the  court  is  called  upon 
to  enforce  such  a  lien  not  depending  upon  pos- 
session, or  to  adjust  the  rights  which  grow  out  of 
it,  the  court  wiU  then  refu^  to  interfere.  Galam^ 
Cargo  ex,  Cleary  v.  MeAndrew,  2  Moore,  P.  G. 
(N.8.)  216 ;  Br.  &  Lush.  167  ;  3  N.  R.  254 ;  33 
L.  J.,  Adm.  97  ;  10  Jur.  (N.S.)  477  ;  9  L.  T.  560  ; 
12  W.  R.  495. 

The  possessory  lien  of  the  master  for  general 
average  will  be  supported  in  admiralty  when  it 
arises  incidentally  in  the  progress  of  a  cause  over 
which  the  court  pronerly  hsA  jurisdiction.  A 
court  of  admiralty  will  not  interfere  to  enforce  a 
lien  for  general  average  which  does  not  depend 
on  possession,  or  to  adjust  the  rights  which  grow 
out  of  it.  But  where  a  clear  legal  right  of  lien 
is  proved  in  the  court  of  admiralty  to  exist,  the 
court  will  not  dispose  of  the  property  without 
regarding  it.  As  between  the  owner  of  the 
cargo  and  the  holdei  of  a  respondentia  bond, 
the  latter  is  not  liable  to  contribute  to  general 
average,  but  as  between  him  and  those  who 
have  a  lien  for  salvage  services,  he  is  liable.    Ih, 

Semble,  the  court  of  admiralty  had  no  juris- 
diction, except  perhaps  where  the  proceeds  of 
the  ship,  cai^  and  freight  were  in  court,  to 
enforce  general  average  contribution.  The 
Gfnstancia,  4  Not.  of  Gas.  677.  See  also  6hld  v. 
Goodwin,  post,  col.  935. 

Semble,  since  the  passing  of  the  judicature 
acts  the  admiralty  division  has  acquired  a  right 
to  entertain  a  claim  for  a  general  average  loss 
whidi  the  high  court  of  admiralty  did  not  pos- 
sess.    The  Oquendo,  supra. 

Bhip'i  Agent  liae  no  Lien  for.] — Although  the 
master  has  a  lien  upon  the  ship  for  average 
expenses,  the  ship^s  s^nt,  if  he  has  paid  them, 
has  no  such  Hen.  A  claim  by  shin's  agent  for 
disbursements  cannot  be  recognised  in  the  court 
of  admiralty,  even  against  the  proceeds  of  ship 
or  cargo.  The  SiM'tmdein,  36  L.  J.,  Adm.  5  ;  L.  R. 
1  A.  &  E.  293  ;  15  L.  T.  393  ;  16  W.  R.  591. 


XVIII.  SALVAGE. 

1.  Generally,  593. 

2.  Sueeeu,  596. 

H,  Poeeeesion  of  Salrors,  59S. 

4.  JfUcondvct  or  Want  of  Skill,  599. 

6.  Salvage  Services. 

a.  Supplying  Anchor,  603. 

h.  Giving  Advice,  603. 

c.  After  Gollision,  603. 

d.  Mutiny,  605. 

e.  Various  Services,  605. 

6.  L[fe  Salvage,  607. 

7.  Salrage  or  Towage, 

a.  Towage,  not  Salvage,  611. 
h,  SalvagGt  not  Towage,  611. 
r.  Towage  converted  into  Salvage,  612. 

8.  Salrage  or  Pilotage,  614. 

9.  Wh4}  are  entitled  to  Salvage. 

a.  Officers  and  Grews  of  H.  M.  Ships,  617. 

b.  Both  Ships  belonging  to  same  Owners, 

619. 
e.  Shipowner  or  Gbartcrer,  620. 
d.  Apprentices,  621. 
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e.  Agents,  621. 

/.  Owner  of  Salving  Ship,  622. 

g.  Coastguard  and  Lightship  Men,  622. 

h.  Other  Persons,  623. 

10.  Who  are  Liable  to  Pay  Salvage,  626. 

11.  Omtributiv/i  to  Salrage,  626. 

12.  Derelict  and  Wreck,  629. 

13.  Aicard. 

a.  Generally,  631. 

h.  Amounts  Awarded,  638. 

r.  Derelict,  641. 

d.  Appeal — Reviewing  Award,  644. 

14.  ApportUmmentj  647. 

lo.  Agreements  to  Apporti&n,  651. 

16.  AMignment  of  Right  to  Salvage,  653. 

17.  Salrage  Agreements,  60S, 

18.  JurUdfction, 

a.  High  Court,  660. 

b.  Justices,  662. 

c.  County  Court,  664. 

19.  Salv^tge  Lien,  665. 

20.  Practice. 

a.  Generally,  666. 

b.  Parties,  667. 

e.  Consolidation,  668. 

d.  Tender,  669. 

e.  Arrest,  Sale,  and  Bail,  670. 
/.  Pleadings,  671. 

g.  Evidence,  673. 
h.  Costs,  674. 

1.  Generally. 

Ingredienti  of  Salyage  Sarriee.] — The  ingre- 
dients of  salvage  service  are  (1)  enterprise  in  the 
salvors  and  risk  incurred  ;  (2)  risk  of  loss  to  the 
property  salved  ;  (3)  the  skill  and  labour  shewn 
and  incurred  by  the  salvors  ;  ^4)  the  value  of 
the  salved  property.  Where  jul  these  circuvi- 
stances  concur  a  large  and  liberal  i-eward  is 
given  ;  where  none  or  only  in  a  small  degree,  it 
is  little  more  than  remuneration  for  work  and 
labour.    The  Clifton,  3  Hag.  Adm.  117. 

Origin  and  Principles  o£]—- Origin  and  prin- 
ciple of  salvage  reward  discussed  by  Sir  Christo- 
pher Robinson.  The  Cdlypeo,  3  Hag.  Adm. 
209,  217. 

Aoeeptanoe  of  Serrioe.] — An  express  demand 
or  an  express  acceptance  of  salvage  services 
actually  performed  is  not  necessary  to  entitle  to 
SNlvage  reward  ;  but  for  services  rendered  with- 
out demand  or  acceptance,  and  indirectly  only 
no  salvage  is  due.  The  Annapolis  and  Ttw 
GMen  Ligbt  and  If.M.S.  Hayes,  Lush.  355  ; 
5  L.  T.  37  ;  followed  in  The  Vandyck,  7  P.  D.  42  ; 
affirmed,  47  L.  T.  695 ;  6  Asp.  M.  C.  17. 

8alY«g»  Sendee  under  Contraet  with  Inmren.  ] 
— See  The  Solway  Prinre,  infra,  col.  626. 

VeiMls  Bailing  as  Ooniorti.] — Where  vessels 
sail  as  consorts,  under  an  agreement  to  render 
each  other  assistance,  salvage  will  not  be  given 
for  services  rendered  by  one  to  the  other.  The 
Zephyr,  2  Hag.  Adm.  43.  See  The  Margaret,  2 
Hag.  Adm.  48,  n. 

In  a  cause  of  salvage  of  a  vessel  engaged  in  the 
South  Seaflshery,the  defendants  alleged  a  custom 
for  vessels  in  that  fishery  to  assist  each  other 
gratuitously.  Issue  directed  to  the  common  pleas 
under  3  and  4  Vict.  c.  5,  s.  11,  to  try  the  exist- 
■ence  of  the  custom ;  verdict  for  the  custom. 
Motion  for  new  trial  rejected.  The  Harriot,  1 
W.  Rob.  439. 


Boiono   firom  leo — Cutom  of  Whalen.] — ^A 

Greenland  whaler  that  sailed  to  rescue  another 
that  was  fast  in  the  ice  : — Held,  not  to  be  pre- 
vented by  custom  from  claiming  salvage.  The 
Swan,  1  W.  Rob.  68. 

SiYor  and  Boa  Balvago.] — There  is  no  dis- 
tinction between  river  salvage  and  sea  salvage, 
the  danger  and  meritorious  nature  of  the  services 
in  either  case  being  the  ground  on  which  the 
quantum  of  compensation  is  awarded.  The 
Carrier  Dote,  Trash  v.  Maddox,  2  Moore,  P.  C. 
(N.8.)  243  ;  19  L.  T.  768. 


Votioe  to  SooeiTor  of  Wreek— Balyage.]— The 
provisions  of  s.  450  of  the  Merchant  Shipping 
Act,  1854,  requiring  a  person  who  finds  or  takes 
possession  of  a  wreck  to  give  notice  to  the 
receiver  are  not  applicable  to  the  case  of  a  person 
who  takes  possession  of  a  stranded  vessel  under 
the  belief  that  he  is  the  purchaser  thereof,  and  in 
such  a  case  these  provisions  do  not  operate  to 
deprive  him  of  his  right  to  recover  salvage.  'The 
J-ifff^y,  58  L.  T.  351  ;  6  Asp.  M.  C.  265. 

BeoeiYer  of  Droits— 8  k  10  Viet.  0.  99— Lion 
of  BoeoiTor.] — A  ship  having  been  stranded  near 
D.,  A.  as  receiver  of  droits  and  also  acting  as 
Lloyds*  agent,  assisted  in  getting  the  ship  off 
the  bank  and  employed  tugs  and  men  for  that 
purpose.  Part  of  ihe  ship's  cargo  was  taken  oat, 
in  order  to  lighten  her,  and  was  taken  to  D.  A. 
detained  the  cargo  on  its  arrival  at  D.  claiming  sal- 
vage, also  fees  payable  to  him  as  receiver  of  droits. 
B.,  agent  for  the  shippers,  paid  the  fees  under  pro- 
test : — Held,  that  b.  could  recover  from  A.  the 
money  paid  for  fees,  which  were  payable  to  B. 
only  whilst  salving  property  and  were  payable 
by  the  owners  only,  and  that  there  was  no  lien 
for  them  ;  also,  that  A.  could  set  oft  his  claim 
for  salvage  under  9  &  10  Vict.  c.  99.  Coates- 
worth  V.  Walsh,  3  Ir.  C.  L.  R.  93. 

Doroliet  Muit  bo  Bronght  in.] — ^A  derelict 
ship  and  cargo  picked  up  at  sea  must  be  brought 
into  the  admiralty — ^to  be  restored  to  the  owner 
on  payment  of  salvage — or  subject  to  salvage  to 
be  condemned  as  a  droit  of  the  admiralty.  The 
King  v.  Property  Derdwt,  1  Hag.  Adm.  383,  n. ; 
and  see  12.  Debblict  JlSD  Wbeck,  infra. 

Custom  that  Salyof  shall  havo  boot  Anehor 
and  Cable.] — Semble,  a  custom  that  the  lord  of 
the  manor  shall  have  the  best  anchor  and  cable 
from  a  ship, cast  upon  the  shore  Of  the  manor,  In 
consideration  of  his  burying  the  dead  and  caring 
for  the  living  persons  and  the  goods  coming 
ashore  from  the  ship,  is  good.  Simpson  v.  Bith' 
wood,  3  Lev.  307  ;  2  Danv.  429.  But  see  aliter, 
Oeere  v.  Burhensham,  3  Lev.  85  ;  2  Danv.  429 
(where  no  consideration  was  pleaded). 

Civil  BalTago  awarded  to  Ifilitary  BalYon.] — 
Civil  salvage  awarded  in  addition  to  military 
salvage  to  a  ship  of  war  that  took  in  tow  a  ship 
recaptured  from  the  enemy,  she  being  in  a  dis- 
tressed state.  77<€  Louisa,  1  Dods.  317.  S.  P., 
The  Franklin,  4  C.  Rob.  147. 

Borrieoa  aoked  for,  bnt  not  allowed  to  bo 
rendered.] — Where  a  vessel  has  rendered  neces- 
sary services  to  another,  and  is  in  a  position  to 
render  further  services  of  a  valuable  kind,  but 
her  asfe'istance  is  dispensed  with,  she  has  a  right 
to  have  the  further  services  which  she  was  ready 
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and  able  to  render  taken  into  account  in  a  salvage 
award.  The  MaaMUim,  6  R.  716  ;  69  L.  T.  659  ; 
7  Asp.  M  C.  400. 

Serrieei  rendered  by  Baqneit— Vo  actual 
Benefit  reeulting  therefrom.]— Where  a  vessel 
stands  by  or  renders  services  to  another  upon 
request,  even  though  no  benefit  results  from  her 
so  doing,  she  is  entitled  to  salvage  remuneration. 
Tlie  Cambrian,  76  L.  T.  504. 

SalTon  not  required  to  take  Ship  to  Foreign 
Port.] — Salvors  are  not  bound  to  take  the  salved 
ship  to  a  foreign  port  at  the  request  of  her 
master.  Their  duty  is  to  take  her  to  a  place  of 
safety  ;  the  onus  is  on  the  objectors  to  show  that 
it  was  not  a  proper  place.  The  Htmthandtl,  1 
6 pinks,  25. 

Tug  and  Tow— Tug  not  entitled  to  Salyage 
where  Danger  eauaed  by  her  own  Fault.] — See 
The  RoheH  Dixon^  infra,  coL  607. 

Proteit— Duty  of  Salyed  Ship-to  make.]— r/^f^ 
James  McQueen,  4  W.  R.  91. 

Boyal  Fish.] — Salvage  is  payable  to  those  who 
bring  in  royal  fish,  being  atlmiralty  droits.  Rex 
V.  Cinque  Ports  (^Lord  Warden),  2  Hag.  Adm., 
438. 

Agreement  to  refer — Juriidietion.] — An  agree- 
ment to  refer  to  arbitration  does  not  prevent  the 
salvor  from  arresting  the  ship  in  a  cause  of 
salvage.    LaPurissima  Qmcepcion,  13  Jur.  545. 

Salvage  at  Common  Law.] — ^A  seaman  was 
ordered  by  his  captain  to  go  on  board  a  ship  that 
was  stranded  and  in  distress,  and  to  put  himself 
under  the  orders  of  her  captain.  He  did  so  and 
helped  to  get  the  ship  afloat.  He  sued  the  owners 
of  the  stranded  ship  for  salvage  at  common  law : 
— Held,  without  deciding  whether  an  action  for 
salvage  would  lie  at  common  law,  that  the  owner 
was  not  liable,  there  being  no  contract.  Lipson 
V.  Harrison,  2  W.  R.  lu.  See  also,  per  Lord 
Mansfield,  Cornu  v.  Blacklnime,  2  Dougl.  641, 
649. 

Salvage  Aetiona  at  Common  Law.] — TIte  Ooster 
Hems,  1  C.  Rob.  284,  n. ;  Hay  and  Mar.  Pref. 
xxvii. ;  cited,  3  C.  Rob.  357.  T?ie  True  Briton, 
cited,  3  C.  Rob.  360. 

A.  found  on  the  towpath  timber  that  had  got 
adrift  from  a  dock  in  the  Thames  and  secured  it. 
He  refused  to  deliver  it  up  until  the  owner  paid 
him  for  his  trouble  : — Held,  that  he  was  liable  in 
trover,  yieholson  v.  Chapman,  2  H.  Bl.  254. 
See  also  Vivian  v.  Mersey  Doehs  and  Harbour 
Board,  39  L.  J.,  C.  P.  3 ;  L.  R.  5  C,  P.  19  ;  21 
L.  T.  362. 

Subject-matter  of    Salvage    Senriees  —  Oai 

Float.] — Salvage  (apart  from  life  salvage)  is  by 
the  maritime  law  of  England  confined  to  ship, 
apparel,  and  cargo,  or  what  has  formed  part  of 
these,  and  to  freight  earned  by  carriage  of  cargo, 
and  is  not  applicable  to  a  gas  float  used  as  a 
floating  beacon,  which,  though  caiMible  of  being 
moved  on  the  face  of  the  water,  is  not  "  a  ship  or 
vessel**  in  the  sense  in  which  the  merchant 
shipping  act  uses  these  terms,  or  in  any  fair 
sense  of  the  words.  Oas  Float  Whitton  (No.  2), 
66  L.  J.,  Adm.  99  ;  [1897]  A.  C.  337  :  76  L.  T. 
663— H.  L.  (E.)  Affirming  44  W.  R.  263 ;  8 
Asp.  M.  C.  110— C.  A. 


«  Ship  or  Boat  Stranded  or  in  Diatresi."] 

— Justices  awarded  salvage  in  respect  of  ser- 
vices rendered  to  a  hopper  barge  which  had  been 
found  adrift  without  any  person  on  board  of  her 
in  the  Wash,  about  three  miles  from  Boston. 
The  barge  was  not  furnished  with  any  means  by 
which  she  could  be  propelled,  and  was  used  for 
dredging  purposes: — Held,  that  the  barge  una 
*'  a  ship  in  distress  *'  on  the  shore  of  a  sea  or  tidal 
water  within  the  meaning  of  the  Merchant 
Shipping  Act,  1854,  s.  458.  The  Leda  (Swabey 
40)  followed.  The  Mac  or  Mucadam  v.  Saucy- 
Polly,  51  L.  J.,  Adm.  81  ;  7  P.  D.  126  ;  46  L.  T. 
907  ;  4  Asp.  M.  C.  565— C.  A. 

2.  Success. 


Attempt  to  render  Ajwiatanoe.] — ^A  steam- tug 
attempting  to  render  assistance  to  a  ship  exhibit- 
ing signals  of  distress  may,  in  a  case  where 
such  ship  is  afterwards  salved  by  means  of  other 
assistance,  be  entitled  to  salvage  reward,  even 
though  her  efforts  have  been  practically  un- 
availing. TJte  Melpomene,  42  L.  J.,  A<lm.  45  ; 
L.  R.  4  A.  &  E.  129  ;  29  L.  T.  405  ;  21  W.  R.  956. 

When  a  ship  makes  a  signal  of  distress,  and 
another  goes  out  with  the  bon&  fide  intention  of 
assisting  that  distress,  and  as  far  as  she  can  does 
so,  but  an  accident  occurs  which  prevents  her 
services  being  as  effectual  as  she  intended  them, 
to  be,  and  no  blame  attaches  to  her,  the  court 
will  not  allow  her  to  go  entirely  unrewarded^ 
but  for  the  interests  of  commerce  and  of  naviga- 
tion, and  as  an  encouragement  to  perform  salvage 
services,  will  give  some  reward  if  the  property 
is  salved  by  other  means.    Ih, 

When  Senriee  TTnineeeaifal.] — When  salvora 
enter  into  an  agreement  to  take  a  disabled  vessel 
into  harbour  for  a  specific  sum,  and  do  all  in 
their  power  to  perform  their  engagement  ;  but 
in  consequence  of  an  adverse  change  of  wind 
fail  to  fulfil  it,  they  are  nevertheless  entitled  to- 
salvage  reward.  7'he  Aztecs,  21  L.  T.  797.  And 
see  2he  Cumbrian,  infra,  col.  657. 

Efforts  to  give  assistance  under  an  engagement 
to  a  ship  in  distress  will,  although  the  ship 
leceives  no  benefit  from  them,  be  re^va^ded  as 
being  in  the  nature  of  salvage  services,  if  the 
ship  is  otherwise  saved.  The  Undaunted,  Lush. 
90  ;  29  L.  J.,  Adm.  176  ;  2  L.  T.  520. 

Attempted  services  performed  under  an  agree- 
ment of  salvage  are  entitled  to  be  rewarded 
where  the  performance  of  them  is  rendered  im- 
possible by  the  act  of  God.    lb. 

Salvage  is  a  reward  for  services  actually 
conferred,  and  not  for  services  attempted  to  be 
rendered.  The  Chetah,  6  Moore,  P.  C.  (x.s.) 
278  ;  38  L.  J.,  Adm.  1 ;  L.  R.  2  P.  C.  205  ;  19 
L.  T.  621  ;  17  W.  R.  233.  S.  P.,  T?ie  Eintraeht^ 
29  L.  T.  851  ;  2  Asp.  M.  C.  198. 

A  steamer  employed  under  an  agreement  for 
a  si^ecific  sum  to  tow  a  partially-disabled  steam 
vessel  to  a  specific  destination,  towed  the  vessel 
for  some  hours,  but  in  consequence  of  a  gale 
causing  the  breaking  of  the  hawser,  left  the  vessel 
in  a  position  of  considerable  danger,  from  which 
she  was  only  saved  by  her  own  exertions  : — Held, 
that  as  it  did  not  appear  that  the  towing  had 
contributed  to  her  safety,  the  steamer  was  not 
entitled  to  towage,  as  ahe  had  not  performed 
her  contract ;  nor  to  salvage,  as  no  attempt  waa 
made  by  her  to  save  the  vessel.  Tlie  Edward 
Hawkins,  15  Moore,  P.  C.  486 ;  Lush.  515  ;  31 
L.  J.,  Adm.  46. 
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Unsuccessful  salvage  services  does  not  entitle 
those  rendering  them  to  reward.     The  ZephyruM^ 

1  W.  Rob.  329. 

Where  salvors  found  a  derelict,  but  were 
unable  to  take  her  into  safety,  and  a  second  set 
of  salvors  dispossessed  the  first  set  and  brought 
her  into  safety,  the  first  set  were  awarded  a  sum 
to  cover  their  expenses.  The  Magdalen^  31  L.  J.. 
Adm.  22  ;  5  L.  T.  807. 

Salvmge  Agreement  —  Sendee  impoieible.] — 
See  The  He^ia^  infra,  col.  655. 

The  time  occupied  in  endeavouring  to  render 
unsuccessful  salvage  services  will  be  taken  into 
consideration  in  awarding  compensation  for 
subsequent  successful  services,  if  it  appear  that 
the  original  services  were  rendereii  at  the 
request  of  the  defendants.    The  Arenir^  Ir.  R. 

2  Eq.  111. 

Agreement  to  attempt  to  Tow — Payment  for 
Work  done.] — In  an  action  of  salvage  it  ap- 
peared that  the  master  of  the  defendants'  ship 
requested  the  master  of  the  plaintiff*  ship  to 
tow  his  vessel  to  Gibraltar,  which  the  latter 
agreed  to  attempt  to  do.  The  value  of  the  defen- 
dants' ship,  her  cargo  and  freight,  was  78,000/., 
and  at  the  time  this  request  was  made  she  was 
in  a  disabled  state.  The  plaintiffs'  ship,  after 
towing  the  defendants*  ship  for  130  miles  towards 
Gibraltar,  left  her,  the  hawsers  having  parted 
owing  to  severe  weather,  in  a  more  dangerous 
position  than  she  was  in  when  she  was  taken  in 
tow.  The  defendants'  ship  was  afterwards  towe<l 
into  Gibraltar  by  another  vessel : — Held,  that 
the  plaintiffs  were  not  entitled  to  a  salvage 
reward,  but  were  entitled  to  adequate  remunera- 
tion for  what  they  had  done  in  fulfilment  of 
their  contract.  The  court  awarded  them  400/. 
The  Bejilarig,  58  L.  J.,  P.  24  ;  14  P.  D.  3 ;  60 
L.  T.  238  ;  6  Asp.  M.  C.  360. 

The  "  C."  broke  down  in  the  English  Channel 
ten  miles  from  Anvil  Point,  and  was  then  in  a 
position  of  risk,  but  not  of  imminent  danger. 
The  "  H."  at  her  request  took  the  "  C."  in  tow  ; 
near  the  Shambles  the  hawsers  parted,  and  the 
"C."  then  anchored  and  was  in  a  position  of 
considerable  danger,  greater  than  when  the  "  H." 
took  her  in  tow.  The  "  H.'*  was  unable  to  make 
fast  a  hawser  again,  and  in  trying  to  do  so  came 
into  colUsion  ^ith  the  "  C."  The  "H."  then 
left  the  "  C,"  which  was  soon  after  taken  in  tow 
by  two  tugs  and  brought  in  safety  to  Portland  : 
— Held,  that  the  '*  H."  was  not  entitled  to 
salvage.  The  India  (1  W.  Rob.  406)  followed. 
The  Cheerful  55  L.  J.,  Adm.  5  ;  11  P.  D.  3  ;  54 
L.  T.  56  ;  34  W.  R.  307  ;  6  Asp.  M.  C.  525. 

Agreement  to  Pay  for  TTnenecessfol  Servioe.] 
—See  The  Alfred,  Welljield  ^Owners)  v.  Adum- 
son,  infra,  coL  681. 

SalYors  eontribnting  to  bnt  not  alone  effeeting 
Salyage.] — Salvors  whose  services,  though  con- 
tributing to  the  ultimate  salvage  of  the  property, 
would  not  by  themselves  have  effected  the  sal- 
vage, are  entitled  to  salvage  reward.  The  E.  U,, 
1  bpinks,  63. 

BalTort  abandoning  Ship  on  a  Sand.] — ^Where 
salvors  abandoned  the  ship  on  a  sand  from  which 
she  was  afterwards  salved  by  others,  the  first 
salvors  were  awarded  nothing.  The  I?idia,  1 
W.  Rob.  406. 


lint  BalTOTi  Vegligent  —  Second  SalYon 
SnoeeeefU.] — One  set  of  salvors  negligently  put 
the  vessel  on  the  Long  Sand ;  a  second  set  got 
her  off.  Salvage  awarded  to  the  second  set  and 
none  to  the  first  set  of  salvors.  The  Xeptuney 
1  W.  Rob.  297. 

Second  salvors  not  prejudiced  by  joining  with 
first  salvors  in  salvage  suit.    Ibid. 

Ship  extricated  before  SalYon  arrive.]  — 
Where  the  ship  in  distress  extricates  herself 
before  the  intended  salvors  come  up,  no  salvage 
awarded,  though  risk  incurred.  The  Ranger, 
3  Not.  of  Gas.  689  ;  9  Jur.  119. 

A  vessel  ashore  on  the  rocks  off  Folkestone 
was  boarded  by  boats,  who  could  not  get  her  off. 
A  steamship  towed  her  off,  but  the  tow  rope 
parting  she  drove  ashore  and  was  lost.  Her 
cargo  was  saved.  Salvage  was  awarded  to  the 
boats  and  to  the  steamship.  Th£  Santipore,  1 
Spinks,  231. 


3.  Possession  oir  Salvors. 

Legal  Intereft  of  SalYori .]  —Salvors  in  posses- 
sion have  a  l^;al  interest,  which  cannot  be 
divested  except  by  adjudication.  Salvors,  who 
have  dispossessed  other  salvors  must  show  an 
actual  or  apparent  necessity  for  their  inter- 
ference. The  Blendenhall.,  I  Dods.  414  ;  and 
see  The  Fleece,  3  W.  Rob.  278. 

Salvors  have  a  common  law  lien  on  the  salved 
property.    Baring  v.  Day,  8  East,  57. 

A  ship  that  has  been  taken  into  a  roadstead 
by  salvors  is  not  to  be  removed  without  the 
salvors*  consent.  The  Atcolai  HeinHch,  17  Jur. 
329. 

Bight  to  retain  PoMOMion  againit  Owneri .] — 

Where  salvors  have  brought  a  vessel  into  a 
position  of  safety  they  are  bound  on  demand  by 
the  owners,  to  deliver  tip  possession  of  the  salved 
property,  and  have  no  right  to  retain  it  for  the 
alleged  purpose  of  completing  the  repairs.  If 
the  vessel  is  at  the  time  of  the  demand  in  such 
a  critical  position  that  thei-e  may  be  risks  of  loss 
or  damage  to  her  unless  the  salvoi*s  are  allowed 
to  complete  their  operations,  semble  that  the 
salvors  mav  retain  possession  pending  their  com- 
pletion, the  Pinnas,  59  L.  T.  526  ;  6  Asp.  M.  C. 
313. 

A  salvor  has  a  right  to  retain  possession  of 
the  salved  property  until  payment  of  salvage. 
Hartfort  v.  Jone^,  1  Ld.  Raym.  393. 

Snbfeqnent  SalYon — ¥nneoes8ary  Interference 

by.] — Two  smacks  picked  up  an  abandoned 
vessel  in  the  North  Sea  and  were  towing  her  to 
Harwich,  when  a  gun  brig  came  up  and  insisted 
upon  taking  the  vessel  in  tow.  Eventually  she 
oixlered  the  smacks  to  cast  off,  and  took  the 
vessel  to  Dover : — Held,  that  the  claim  of  the 
gun  brig  to  salvage  was  of  the  weakest  kind ; 
her  assistance  being  unnecessary.  50/.  awarded 
to  her  and  two-fifths  of  the  salved  property  to 
the  smacks.     The  Maria,  Edwards,  175. 

Where  salvors  are  in  possession,  and  are  able 
to  perform  the  service,  no  others  may  interfere. 
The  Quern  Mah,  3  Hag.  Adm.  242.  S.  P.,  The 
Glory,  14  Jur.  676. 

Second     SaXYore     wrongfully    diipoMCMing 

Firft.] — If  first  salvors  lawfully  in  possession  of 
a   derelict    ship  are  wrongfully  and  violently 
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dispossessed  by  second  salvors,  who  succeed  in 
bringing  the  ship  into  safety,  the  second  salvors 
will  receive  no  benefit  from  the  service  they 
may  render,  but  the  whole  reward  will  go  to  the 
benefit  of  the  original  salvors.  Ths  Kathleen^ 
43  L.  J.,  Adm.  39  ;  31  L.  T.  204.  See  also  The 
Magdalen,  31  L.  J.,  Adm.  22  ;  5  L.  T.  807. 

Two  fishing  smacks  fell  in  with  a  derelict 
vessel  twenty  miles  from  the  English  coost,  and 
took  her  in  tow  after  great  risk,  and  two  days 
afterwards  brought  her  close  to  Yarmouth,  when 
the  smacksmen  to  expedite  the  completion  of  the 
salvage  engaged  a  steam  tug  to  take  her  in  tow, 
but  through  the  mistake  or  misconduct  of  those 
on  board  the  tug  the  vessel  got  aground,  where- 
upon the  tug  left  the  smacksmen  and  went  in 
search  of  assistance.  In  their  temporary  absence 
a  number  of  beacfamen  took  possession  of  the 
vessel  and  brought  her  safely  into  harbour.  A 
liberal  salvage  was  allowed  to  the  smacksmen  on 
appeal,  reversing  the  decision  of  the  admiralty 
court,  which  had  decreed  salvage  to  the  beach- 
men  only.  Thr.  Atloji,  Hewett  v.  Aylan,  16 
Moore,  P.  C.  329;  31  L.  J.,  Adm.  210;  8  Jur. 
(N.8.)  753  ;  6  L.  T.  737  ;  10  W.  R.  860. 

The  court  jealously  maintains  the  right  of 
original  salvors ;  subsequent  salvors  acquire  a 
right  to  salvage  only  where  their  assistance  is 
necessary  to  preserve  the  property.  The  Charlotta, 
2  Hag.  Adm.  361. 

The  burden  is  upon  subsequent  salvors  to 
prove  that  previous  salvors  in  possession  were 
unable  to  effect  the  service,  or  engaged  or  adopted 
their  assistance.  The  Eugene,  3  Hag.  Adm.  166, 
160. 

JuriidlotioA  doei  not  depend  on  BalTon' 
PoMOifion.] — TJte  Lady  Xatherine  Barluim, 
Lush.  404. 

Salvors  do  not  impair  their  right  to  salvage 
by  quitting  possession  of  the  salved  ship.  The 
£lfiamtra  Cliarlotta,  1  Hag.  Adm.  166. 

Poifoision  of  Doroliot.] — Salvors- of  a  derelict 
have  a  right  to  retain  possession  until  they  are 
divested  by  law.  The  Tritania,  3  Not.  of  Cas. 
Supp.  1. 

Salvors  in  possession  of  a  ship  abandoned  by 
all  her  crew  who  could  get  away  are  under  no 
obligation  to  wait  to  take  the  crew  on  board 
again.     TJie  Orbvna,  1  Spinks,  161. 

Semble,  a  salvor  of  derelitt  has  a  right  of 
exclusive  possession.  He  takes  possession  on 
behalf  of  the  crown.  The  Da/Uzio  Packet,  3 
Hag.  Adm.  383. 

Beisiiro  of  Salred  Prepertj  by  Colonial 
OoYomor.] — A  governor  of  an  island  near  which 
a  ship  was  cast  away,  on  pretence  of  recovering 
the  cargo  for  the  seamen,  seized  it  all  to  his  own 
use  BS  wreck-fishing.  On  his  return  to  England 
he  was  decreed  to  account  for  the  whole.  Trott 
V.  Le  Cle,  Colles'  P.  C.  219;  Pre.  Ch.  239. 

4.  MificoNDUcT  OR  Want  of  Skill. 

Forfeits  Bight  to  8alTago.]~The  right  to 
salvage  is  forfeited  by  misconduct  of  the  salvors 
in  retaining  possession  of  and  improperly  dealing 
with  the  salvetl  proi)erty.  The  Lady  Worniey, 
2  Spinkfi,  253. 

Misconduct  of  salvors  punished  by  forfeiture 
of  salvage  and  liability  to  costs  of  salvage  suit. 
The  Bartfoot,  14  Jur.  841. 

Misconduct  of  salvors  punished  by  diminished 


award.     The  Clarisse,  Swabey,  129,  133 ;  nom. 
GanH  V.  Bmn,  12  Moore,  P.  C.  340. 

Salvors  may  forfeit,  partially  or  totally,  by 
various  degrees  of  misconduct,  their  right  to 
salvage  reward ;  but  the  evidence  to  establish 
their  misconduct  must  be  conclusive.  The 
Charles  Adolphe,  Swabey,  153. 

Poroibly  rotaining  PoiMiiion.] — ^A  salvage 
claim  dismissed  in  part  because  of  the  mis- 
conduct in  the  salvors  in  obtruding  their  services 
after  being  formally  discharged  by  the  owners 
of  sunken  vessel.  The  Glaegmo  Packet,  2  W.  Rob. 
306. 

Vot  taking  Veoossary  Aioiitaneo.] — Salvage 
award  diminished  by  reason  of  the  salvors  not 
plactng*  the  ship  in  a  position  of  safety,  as  thej 
might  have  done,  if  they  had  taken  further 
assistance  which  was  offered.  The  Dosseitel, 
10  Jur.  865. 

Prior  salvors  have  no  right,  whilst  the  master 
is  in  command,  to  exclude  subsequent  salvors. 
The  Dawtzic  Paehft,  3  Hag.  Adm.  383.  S.  P., 
The  Glory,  14  Jur.  676. 

Betisting  Smploymont  of  Tug.] — Boat- 


men who  resisted  the  employment  of  a  steamship 
to  get  the  vessel  off  a  sand  held  to  have  forfeited 
all  claim  to  salvage.  The  Martlta,  Swabey,  489; 
and  see  TJie  Magdalen,  infra,  col.  6Ul. 

Aiiooiatod  BalYon — MUeonduet  of  Some.] — 
In  cases  of  associated  salvage  service  all  the 
salvors  may  be  prejudiced  by  the  misconduct  of 
one  of  their  number.  The  Cfierublm,  Ir.  R. 
2  Eq.  172. 

Bobbing  Wroek — Conviotion.] — Persons  who 
have  been  convicted  under  9  &  10  Vict.  c.  99,  for 
improper  interference  with  a  wreck  cannot  claini 
as  salvors.     T?ie  Wear  Packet,  2  Spinks,  256. 

Inflated  Claim.  ] — Salvors  setting  up  an  inflated 
and  exaggerated  case  dismissed  with  costs.  Th^ 
lowan,  2  W.  Rob.  269. 

Sffeet  of  Mere  Miitako.] — Where  salvage  is 
finally  effected,  those  who  meritoriously  con- 
tribute to  that  result  are  entitled  to  a  share  in 
the  reward,  although  the  part  taken  by  them 
would  not  of  itseU  have  produced  the  result. 
The  Atlan,  Hewett  v.  Aylan,  15  Moore,  P.  C. 
329 ;  31  L.  J.,  Adm.  210 ;  8  Jur.  (N.8.)  753  ;  6 
L.  T.  737 ;  10  W.  R.  850.  See  The  Bosalind^ 
12  L.  T.  663. 

If  success  is  finally  obtained,  no  mere  mistake 
or  error  of  judgment  in  the  manner  of  procuring 
it,  nor  misconduct  short  of  that  which  is  wilf  lU 
and  may  be  considered  criminal  on  the  part  of 
the  salvors  (which  must  be  proved  by  those  who 
impute  it),  will  work  an  entire  forfeiture  of  the 
salvage.    lb. 

Mistake  or  misconduct,  othei  than  criminal, 
which  diminishes  the  value  of  the  property 
salved,  or  occasions  expense  to  the  owners,  is 
properly  to  be  considered  in  the  amount  of  com- 
pensation to  be  awarded.    lb. 

Damage  by  Vegligonoe  equal  to  Probable  Lom 
firom  Peril.] — The  master  and  crew  of  the  "  Y.," 
a  vessel  in  disti-ess,  got  on  board  the  **K.,"  a 
steamer  standing  by  her.  The  mate  and  two  of 
the  crew  of  the  **  K."  afterwards  went  on  board  the 
'*  Y.*'  but  refused  to  take  her  master  back  with 
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them.  The  mate  subsequently  also  refused  the 
seirices  of  a  steam-tug,  and  finally  having  from 
want  of  local  knowledge  anchored  the  "  Y."  in  an 
insecure  place,  she  began  to  drift,  was  forsaken 
by  the  salvors,  and  sank.  She  was  subsequently 
raised  by  her  owners  at  considerable  expense. 
In  an  action  for  salvage  the  owners  of  the  "  Y." 
denied  that  a  rewind  was  due  and  ooimter- 
claimed  for  damages  : — Held,  that  the  mate  was 
guilty  of  misconduct  in  refusing  to  take  the 
master  of  the  "  Y."  on  board  of  her,  and  to  engage 
the  services  of  the  tug ;  but  that  if  the  ''  Y."  hail 
been  ultimately  saved  such  misconduct  would 
have  worked  a  partial  forfeiture  of  the  reward 
only : — Held,  further,  that  as  the  loss  arising 
from  the  misconduct  of  the  salvors  was  probably 
equal  to  that  from  which  the  **Y."  was  first 
rescued,  no  salvage  reward  was  due.  The  YaH- 
Tean,  52  L.  J.,  Adm.  67  ;  8  P.  D.  147  ;  49  L.  T. 
186  ;  31  W.  R.  950  ;  5  Asp.  M.  C.  135. 

DttiDAge   by   Veglig0iio«  —  Beduotioa  fimn 

Award.] — ^Where  a  wreck  had  been  greatly 
damagea  by  the  erroneous  conduct  of  the  salvors 
in  their  treatment  of  it,  the  court  awarded  them 
a  smaller  sum,  deducting  from  the  reward  which 
it  would  have  otherwise  held  that  they  had 
earned,  a  certain  amount  as  compensation  for 
the  additional  damage  thus  done  to  the  property, 
and  the  coart  proportioned  the  amount  that 
it  deducted  to  the  want  of  skill  shewn.  The 
Magdaltn,  31  L.  J.,  Adm.  22  ;  5  L.  T.  807. 

In  rendering  salvage  services,  want  of  skill  on 
the  part  of  the  salvors — not  amounting  to  negli- 
gence— which  occasions  damage  to  the  salved 
property  is  a  ground  for  reducing  the  amount  of 
the  award,  though  it  will  not  support  a  counter- 
claim by  the  owners  of  the  salved  property  to 
recover  damages  from  the  salvors  in  respect  of 
the  injurv  so  occasioned  to  their  property.  The 
DtDina,  61  L.  J.,  Adm.  71  ;  [1892]  P.  58  ;  66  L.T. 
862  ;  7  Asp.  M.  C.  173. 


CoUiiion  by  Balvon'  Veglig^noe.] — A 


screw  steamer  fell  in  with  a  disabled  barque  iu 
the  English  Channel,  and  in  answer  to  signals 
of  distress  approached  her  to  render  assistance. 
In  rendering  salvage  services  to  the  barque 
damage  was  caused  to  that  vessel  by  the  neg- 
ligent navigation  of  the  screw  steamer,  the  two 
vessels  coming  into  collision  on  three  occasions. 
To  recover  for  the  damages  sustained  in  these 
collisions,  the  owners  of  the  barque  promoted  a 
cause  of  damage  against  the  steamer,  and  subse- 
quently an  action  for  the  recovery  of  salvage 
remuneration  was  brought  by  the  owners  of  the 
steamer  against  the  barque.  On  the  two  causes 
coming  on  to  be  heanl  together  : — Held,  that  the 
owners  of  the  barque  were  entitled  to  recover 
in  the  damage  cause,  and  that  the  owners  of  the 
steamer  were  entitled  to  recover  in  the  salvage 
cause.  Thu  C.  8,  Butler,  The  Baltic,  43 
L.  J.,  Adm.  17 ;  L.  R.  4  A.  &  E.  178 ;  30  L.  T. 
475  ;  22  W.  R.  759  ;  2  Asp.  M.  C.  237. 

A  salvor  whose  ship  succeeds  in  bringing  an 
injured  ship  into  safety,  but  in  so  doing  infiicts 
damage  upon  her  by  coming  into  collision  through 
negligence  and  want  of  proper  navigation,  which 
is  gross  but  not  wilful,  is  not  thereby  deprived 
of  his  right  to  a  reward  which  has  been  agreed 
upon  between  the  masters  of  the  respective 
vessels.    lb. 

Vegligenoe  of  Pilot  employed  by  SalYon.] — 
Salvors  having  brought  a  vessel  in  distress  to 


a  situation  of  safety  from  ordinary  peril,  but  not 
to  anchor,  and  having  given  up  the  charge  to  a 
licensed  pilot,  are  not  prejudiced  as  to  their 
claim  by  injury  subsequently  happening  to  the 
ship  from  the  negligence  of  such  pilot.  The 
Bomarsund,  Lush.  77. 

mtoo&duot  of  Tag— Towage  Oontraot— Sub- 
■equoBt  BalTafO.J— 8ee  The  MinnehdifM,  infra, 
col.  607,  The  Robert  JHxoh,  infra,  col.  607. 

Xifooiidiiet  of  Boatman  —  Sef^al  of  Sum 
Tondorod.] — Claim  of  boatmen  for  salvage  dis- 
missed ;  misconduct  of  boatmen,  refusal  of  sum 
tendered  for  work  done.  The  Black  Boy,  3 
Hag.  Adm.  386,  n. 

Violenee.] — Violent  and  overbearing  conduct 
on  the  part  of  salvors,  although  it  may  not 
amount  to  such  wilful  misconduct  as  to  cause 
an  entire  forfeiture  of  salvage  reward,  ^ill  yet 
operate  to  induce  the  court  to  diminish  the 
amount  of  the  reward.  The  Marie,  7  P.  D.  203  ; 
47  L.  T.  737 ;  6  Asp.  M.  C.  27. 

Befual  to  give  up  Clothes  taken.] — Salvors 
of  a  derelict  took  and  used  the  clothes  found  on 
board  and  refused  to  give  them  up.  20/.  "was 
deducted  from  the  award,  to  be  paid  to  the 
master  and  crew  of  the  derelict  in  respect  of 
their  clothes.     The  Louiia,  7  Jur.  182. 

Vegligently  putting  Bhip  Aihore.]— A  claim 
for  salvage  dismissed  because  the  salvor,  a 
steam  tug,  negligently  got  the  ship  on  Sandwich 
Flats,  when  towing  her  off  the  Goodwins ;  the 
fact  that  the  salved  ship  had  a  pilot  on  board, 
not  excusing  the  salvors.  The  Duke  of  Man- 
Chester,  2  W.  Rob.  470 ;  4  Not.  of  Oas.  582  ;  6 
Moore,  P.  C.  90  ;  10  Jur.  863. 

Deduction  from  salvage  award  made  because 
the  salvors  in  performing  the  service  by  their 
want  of  skill  had  brought  the  ship  into  danger 
and  injured  her.  The  Cape  Packet,  3  W.  Rob. 
122. 

Salvors  attempted  to  tow  ship  into  harbour 
when  there  was  not  enough  water  for  her,  and 
got  her  ashore  and  damaged  her.  A  smaller 
award  of  salvage  made  in  consequence.  The 
Per  la,  Swabey,  230;  and  see  Tfie  Yan^Yean, 
supra. 

A  revenue  cutter  put  some  men  aboard  a 
vessel  that  had  lost  her  masts  in  a  collision  to 
take  her  to  Penzance.  She  drew  too  much  water, 
took  the  ground,  and  received  much  damage  : — 
Held,  no  ^vage  to  be  awarded.  The  Locktooods, 
9  Jur.  1017, 

Forcibly  Difpoeieiiing  other  BalTon.] — Sal- 
vors who  forcibly  dispossessed  other  salvors 
engaged  by  the  master  of  the  ship  in  distress 
allowed  no  share  of  the  salvage  award.  The 
Flt-ece,  3  W.  Rob.  278.  See  The  Blenden  Ball, 
1  Dods.  414. 

If  first  salvors  lawfully  in  possession  of  a 
derelict  are  wrongfully  dispossessed  by  second 
salvors  who  succeed  in  bringing  the  ship  into 
safety,  the  second  salvors  will  receive  no  benefit 
from  the  service  they  may  render,  but  the  whole 
reward  will  go  to  the  original  salvors.  The 
Kathlfcn,  43  L.  J.,  Adm.  39  ;  L.  R.  4  A.  &  E. 
269  ;  31  L.  T.  284 ;  23  W.  R.  350 ;  2  Asp.  M.  C.  367. 

Exolnding  Crew  firom  Posaeieion.]  —  Mis- 
conduct of  salvors,  who  took  possession  of  a 
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vessel,  whose  crew  they  knew  were  in  distress  on 
shore  waiting  to  return  to  her,  punished  by  a 
small  award.  The  Lisbon,  Ir.  K.  1  £q.  144. 
And  see  The  Cleopatra,  infra,  col.  641. 

Where  salvors  having  taken  possession  of  a 
vessel  which  had  got  ashore  and  been  temporarily 
abandoned  by  her  master  and  crew  in  order  to 
get  tag  assistance,  refused  to  allow  her  master 
and  crew  on  board,  and  semained  in  possession 
on  board  whilst  the  tugs  provided  by  the  master 
towed  the  ship  into  a  place  of  safety : — The 
court  held  that  there  had  been  such  misconduct 
as  to  work  a  total  forfeiture  .of  award,  .although 
the  plaintifEs  had  in  the  absence  of  the  master 
and  crew  laid  out  two  anchors  which  contributed 
to  the  vessel's  ultimate  safety*  The  Capella, 
[1892]  P.  70 ;  66  L.  T.  388  ;  7  Asp.  M.  C.  158. 

5.  Salvage  Sebviges. 
a.  Supplying  Anchor. 

Taking  out  A&okor  and  Chain  in  Bad  Weather.  1 
' — Taking  out  during  bad  weather  an  anchor  ana 
a  chain  to  a  vessel,  which  is  compelled  to  slip 
her  cable  to  get  away  from  a  dangerous  position 
and  run  for  a  place  of  safety,  is,  although  the 
anchor  and  chain  in  the  result  are  not  ne^ed,  a 
salvage  service  ;  2802.  awarded  to  two  luggers 
and  their  crew  on  a  value  of  40,0002.  The 
uEoIm,  42  L.  J.,  Adm.  14  ;  L.  R.  4  A.  &  E.  29  ; 
28  L.  T.  41  ;  21  W.  R.  704  ;  1  Asp.  M.  C.  516. 

Supplying  an  anchor  and  a  cable  to  a  vessel  in 
the  Gulls  that  had  slipped  her  own  is  salvage 
service.    The  Prime  of  Wales,  6  Not.  of  Cas.  39. 

b.  (MTlxLff  Advloe. 

Warning  Ship  of  Danger— Frauds.] — Claims 
for  salvage  in  warning  foreign  ships  of  danger, 
dismissed  as  fraudulent  or  not  proved.  The 
Giacomo,  3  Hag.  Adm.  344 ;  The  Henrietta,  3 
Hag.  Adm.  345,  n. 

Adviee  Given — Salvors  not  on  Beard.] — Advice 
given  as  to  the  proper  steps  to  be  taken  to  get  a 
ship  off  a  sand,  the  salvors  not  being  able  to  go 
on  board  because  of  the  sea,  remunerated  by 
salvage  award.    TJie  Eliza,  Lush.  536. 

Oiving  Information.] — The  mere  giving  infor- 
mation as  to  the  locality,  even  to  a  foreign  ship, 
will  not  constitute  a  salvage  service.  The  Little 
Joe,  Lush.  88  ;  6  Jur.  (N.8.)  783  ;  2  L.  T.  473. 

o.  After  Oolliaion. 

Sendee  to  One  of  Two  Ships  in  Collision— 
Tngs.] — ^A  collision  having  occurred  between 
two  ships,  the  "Wobum  Abbey"  and  the 
♦'  British  Trident,"  two  steam-tugs,  the  "  Superb  " 
And  the  "  Conqueror,"  went  to  their  assistance. 
In  order  to  extricate  the  "  Wobum  Abbey,"  it 
was  necessary  that  the  "  British  Trident "  should 
be  towed  awav  from  her,  and  the  pilot  of  the 
"  Wobum  Abbey "  requested  the  captain  of 
the  "Superb"  to  perform  this  service.  The 
"Superb^'  then  towed  the  "British  Trident." 
but  the  ships  still  dragged.  The  "  Conqueror  " 
arrived  about  half-an-hour  after  the  "  Superb," 
and  the  two  tugs  together  held  the  "  British 
Trident"  and  the  "Wobum  Abbey,"  and  pre- 
vented the  ships  from  dragging  further  : — Held, 
that  the  benefit  receiv^  by  the  "Wobum 
Abbey  "  from  the  services  of  the  "  Superb  "  was 


a  direct  and  not  an  indirect  benefit ;  that  there 
was  no  substantial  difference  between  the  merits 
of  the  "  Superb "  and  the  "  Conqueror,"  and 
therefore  that  they  were  entitled  to  equal 
amounts  of  salvage.  The  Wohurn  Abbey,  21 
L.  T.  707— P.  C. 

Towing   Vessels   Clear— Bights   of  Tng.]  — 

Where  two  vessels  are  in  collision  and  are 
entangled  together  in  a  position  dangerous  to 
both,  salvors  who,  by  towing  one  of  the  vessels 
clear,  free  both  vessels  from  danger,  are  entitled 
to  recover  salvage  reward  from  the  owners  of 
both  vessels.  A  screw  steamship  drifted,  during 
a  gale  of  wind,  across  the  bows  of  a  ship  at 
anchor  in  the  Mersey,  and  with  her  propeller 
caught  the  anchor  chains  of  the  ship,  and  the 
two  vessels  were  held  together  in  a  position 
dangerous  to  both.  A  steam-tug  went  to  the 
assistance  of  the  ship,  and  held  her  whilst  her 
chains  were  slipped  and  towed  her  clear  of  the 
steamship : — Held,  that  the  owners,  master,  and 
crew  of  tne  tug  were  entitled  to  recover  salvage 
reward  from  the  owners  of  the  steamship.  T^e 
Vandyck,  47  L.  T.  695  ;  5  Asp.  M.  C.  17— C.  A. 
Affirining,  7  P.  D.  42. 

Tng  assisting  her  Tow  after  Collision.] — A  col- 
lision occurred  between  two  vessels, "  A."  and  "B." 
"A."  was  in  tow  of  a  steam-tug ;  the  tug  after- 
wards rendered  assistance  to  "  B."  "B."  was 
found  solely  to  blame  for  the  collision : — Held, 
that  the  tug's  right  of  salvage  remuneration  was 
not  affected  by  25  &  26  Vict  c.  63,  s.  33,  which 
makes  it  the  duty  of  ships  mutually  to  assist 
each  other  after  a  collision.  The  Hannibal  v. 
The  Queen,  37  L.  J.,  Adm.  12  ;  L.  R.  2  A.  &  E.  53. 

The  25  &  26  Vict.  c.  63,  s.  33,  does  not  debar 
the  innocent  sufferer  in  a  collision  from  salvage 
reward  for  services  subsequently  rendered  to  the 
other  party  to  the  collision.  The  Retriever  ▼. 
ne  Queen,  17  L.  T.  329. 

The  case  of  a  towing  ship  is  not  a  casus 
omissus  from  the  statute.  The  tug  of  the  vessel 
declared  not  to  blame  in  a  collision,  rendered 
salvage  services  to  the  wrongdoer : — Held,  that 
this  section  did  not  affect  the  right  of  the  tug  to 
salvage  reward.    Ib» 

Servioes  by  Ship  in  Fault  for  Collision.] — ^A 

vessel  rendering  assistance  to  another  which  she 
has  injured  in  collision  cannot  claim  salvage 
reward  if  the  collision  takes  place  by  her  default. 
The  Glengaber,  41  L.  J.,  Adm.  84  ;  L.  R.  3 
A.  &  E.  634  ;  27  L.  T.  386  ;  21  W.  R.  168  ;  1 
Asp.  M.  C.  401. 

The  owners,  master,  and  crew  of  a  vessel 
which  renders  assistance  to  a  vessel  injured  by 
collision  are  not  deprived  of  their  right  to  salvage 
reward  by  the  fact  that  some  of  the  owners  are 
also  owners  of  another  vessel  by  whose  mis- 
conduct the  collision  takes  place.    lb. 

A  vessel  rendering  salvage  assistance  is  not 
deprived  of  her  right  to  reward  by  the  fact  that 
she  is  employed  by  a  vessel  whose  misconduct 
renders  her  employment  necessary.    lb. 

A  collision  occurred  between  two  vessels. 
Both  were  found  to  blame.  A  cause  of  salvage 
was  instituted  by  the  master  and  crew  of  one  of 
the  vessels  for  having  saved  a  quantity  of  specie 
laden  on  board  the  other  vessel : — Held,  that  the 
salvors  were  not  entitled  to  reward  for  saving 
property  which  they  had  by  their  own  wrongful 
acts  contributed  to  place  in  jeopardy.  CapAla, 
Cargo  ex,  L.  R.  1  A  &  E.  366  ;  16  L.  T.  800. 
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d.  Kutiny. 


XdMue  of  BUp  from  ICntiiioori:] — Salvage  is 
not  due  to  a  crew  for  rescuing  tne  ship  from 
mutineers.    TJie  Governor  Raffles,  2  Dods.  14. 


Bj  OoTomiiMiLt  8hip.]^A  government 


ship  acting  under  directions  of  a  vice-consul 
rescued  a  convict  ship  from  the  crew  of  mutinous 
convicts : — Held,  no  salvage  payable.  The 
FrancU  and  Eliza^  2  Dods.  165. 

Seieue  tmm  ICntinoiui  BlaToi.] — Rescue  of  a 
slave  ship  from  insurgent  slaves  by  another  ship. 
One-tenth  of  the  value  awarded.  The  Trelawney, 
4  C.  Rob.  223. 


e.  Variotui  Seryloaa. 

Sending  Saamon  on  board  Yetial  in  IMftron.] 

— A  ship  fell  in  on  the  high  seas,  in  the  winter 
season,  with  a  brig  in  distress  for  want  of 
sufficient  hands  to  work  her.  The  master  of  the 
ship  sent  two  of  his  crew,  who  had  volunteered 
to  go,  on  board  the  brig,  and  by  their  assistance 
the  brig  was  navigated  safely  into  a  British  port. 
In  consequence  of  the  absence  of  the  two  men, 
the  ship  was  exposed  to  risk,  and  the  remainder 
of  her  crew  had  to  undergo  extra  labour  : — Held, 
that  not  only  the  two  men  who  went  on  board 
the  brig,  bat  the  master  and  owners  of  the  ship 
and  the  rest  of  the  crew  of  the  ship,  were  entitled 
to  salvage  reward  for  the  services  rendered.  The 
Charles,  L.  R.  3  A.  &  £.  536  ;  26  L.  T.  594  ;  21 
W.  R.  13  ;  1  Asp.  M.  C.  296. 

Where  a  ship  is  in  distress,  and  accepts  the 
services  of  strange  hands,  the  services  are  in  the 
nature  of  salvage,  although  the  work  done  may 
be  of  no  great  difficulty  or  importance.  The 
Btnnarsund^  Lush.  77. 

Where  the  crew  of  a  vessel  is  much  reduced  by 
death  or  sickness,  another  vessel  supplying  the 
deficiency  on  the  high  seas  from  among  her  own 
crew,  is  entitled  to  salvage.  The  Roe,  Swabey, 
84. 

Loan  of  Hayigator  to  Infeotod  VetMl.] — The 
loan  of  a  navigator  to  a  vessel  in  distress,  by 
reason  of  her  own  navigators  being  incapacitated 
by  an  infectious  disease,  is  a  salvage  service  on 
the  part  of  the  ship  lending  the  navigator.  The 
SkiUadner,  47  L.  J.,  Adm.  84 ;  3  P.  D.  24  ;  38 
L.  T.  150 ;  3  Asp.  M.  C.  566. 

It  is  a  salvage  service  of  a  very  high  order  on 
the  part  of  a  navigator  to  go  on  board  an  infected 
vessel  and  navigate  her.    Ih, 

Detaining  Seamen  of  Salved  YoiioLl— The 
court  will  not  kiy  down  any  general  rule,  but 
will  be  guided  by  the  circumstances  of  each  case, 
in  determining  whether  or  not  the  master  of  the 
salvors'  vessel  is  justified  in  refusing  to  allow 
the  crew  of  the  salved  vessel  to  return  to  their 
own  ship  before  the  completion  of  the  salvage. 
The  Cleopatra,  37  L.  J.,  Adm.  31. 

Starting  a  Ship  aahore  oif  the  GroundJ— A 

troopship  ashore  was  assisted  in  getting  off  the 
hank  by  another  ship  anchoring  near  and 
heaving  on  the  ship  ashore ;  thereby  loosening 
her  hold  on  the  bank  ;  when  got  off  she  was  not 
attached  to  the  salvor  and  got  off  by  her  own 
crew.  Salvage  (2,000/.)  awarded.  The  Hima- 
laya, Swabey,  515. 


YoMol  in  Diitrott  making  ambignoni  Signal.] 
— When  a  vessel  makes  an  ambiguous  signal  it 
will  be  construed  by  the  court  according  to  the 
condition  of  the  vessel  when  boarded  ;  if  she  is 
damaged,  and  is  m  need  of  assistance,  the  signal 
will  be  treated  as  a  signal  for  assistance,  and 
those  -  answering  it  as  salvors ;  if  she  is  not 
damaged  and  wants  only  a  pilot,  the  signal  will 
be  treated  as  a  signal  for  a  pilot  only.  The 
Racer,  30  L.  T.  904  ;  2  Asp.  M.  C.  317. 

Salvors,  induced  by  an  ambiguous  signal  to  put 
off  from  the  shore  to  the  assistance  of  a  ship,  are 
not  entitled  to  salvage  reward,  if  the  actual  con- 
dition of  the  ship  shews  that  the  signal  was  for  a 
pilot  only.  The  Little  Joe,  Lush.  §8  ;  6  Jur. 
(N.8.)  783  ;  2  L.  T.  473  ;  77i<?  Otto  Hermann,  33 
L.  J.,  Adm.  189. 

YetMl  going  out  of  her  Course.]— A  steam- 
tug,  having  a  vessel  in  tow,  saw  a  ship  ashore, 
and  went  out  of  her  way  to  inform,  and  informed, 
another -steam-tug  of  what  she  had  seen.  The 
other  steam-tug  thereupon  proceeded  to  the 
stranded  ship  and  towed  her  into  safety.  In  an 
action  of  salvage  instituted  on  behalf  of  both 
steam-tugs  against  the  ship: — Held,  that  the 
owners,  masters,  and  crews  of  both  steam-tugs 
were    entitled    to  salvage    remuneration.     The 

I  Sarah,  3  P.  D.  39 ;  37  L.  T.  831  ;  3  Asp.  M.  C. 

I  542. 

I 

I     Barge  Aahore.] — A  barge  ashore  on  the  Grain 
;  8pit,  and  full  of  water,  brought  to  Sheemess : — 
Held,  no    salvage,    because    barges    commonly 
grounded  there.     The  lj)nt>r,  2  Hag.  Adm.  3. 

Bzpeditlon  to  Punish  Pirates.]  —  A  ship, 
whose  master  and  crew  had  been  captured  by 
pirates,  was  retaken  by  salvors  and  afterwards 
ransomed.  Subsequently  the  salvora  organised 
,  an  expedition  for  the  purpose  of  punishing  the 
j  pirates  : — Held,  that  the  expedition  was  not  a 
salvage  service.    Ihe  Mary,  1  W.  Rob.  448. 

Ship  engaged  to  render  Servieo— Other  Ship 
employed  for  less  Sum.] — ^When  a  ship  is  engaged 
to  render  assistance  to  another  ship  in  distress, 
without  any  fixed  sum  being  agreed  upon,  and 
does  remain  by  ready  to  give  assistance,  she 
cannot  be  deprived  of  her  right  to  reward  by 
I  reason  of  another  vessel  offering  *  and  being 
engaged  to  tow  for  a  less  sum  than  the  former 
ship  is  willing  to  accept,  and  she  will  be  entitled 
to  recover  a  fair  sum  which  will  remunerate  her 
for  the  services  rendered,  and  compensate  her 
for  the  loss  she  has  sustained.  The  Maude,  36 
L.  T.  26  ;  3  Asp.  M.  C.  338. 

Lying  alongside  Vessel  after  taking  her  to 
Anehorage.] — When  a  steam-tug  is  engaged  to 
render  assistance  to  a  ship  aground  in  the  night- 
time, and  succeeds  in  getting  her  off,  and  takes 
her  to  a  safe  anchorage  for  the  night  and  lies 
alongside  of  her  till  morning,  the  salvage  service 
does  not  end  on  the  ship  being  anchored,  but  the 
steam-tug  is  entitled  to  rewu^  for  the  time  she 
lies  alongside  the  ship  ready  to  render  further 
assistance  if  required.  The  Philotaxe,  29  L.  T. 
515  ;  2  Asp.  M.  C.  141. 


SalTor  leaying  Ship  in  IHstross  under  Belief 
that  Serviee  no  longer  wanted.] — ^When  a  steam- 
ship has  been  engaged  to  render  assistance  to 
another  in  distress  by  towing  her  to  her  port  of 
destination,  and  after  several  hours'  towing,  the 
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ships  are  parted  by  no  default  of  the  salvorf  and 
the  conduct  of  the  ship  in  distress  leads  the 
salvor  to  the  honest  belief  that  his  services  are 
no  longer  required,  and  thereupon  the  latter  pro- 
ceeds to  her  own  destination,  he  is  not  thereby 
deprived  of  his  right  to  salvage  reward,  but  upon 
the  other  vessel  arriving  safely  in  port  by  ner 
own  exertions,  may.  proceed  against  her  in  respect 
of  the  services  actually  rendered.  The  Xellie^ 
21  L.  T.  616  ;  2  Asp.  M.  C.  142. 

Transhipping    Cargo.]  —  Cargo  transhipped 
from  a  stranded  vessel  in  order  to  be  taken  to  a 
place  of  safety  : — Held  a  salvage  service.     The 
Westminiter,  1  W.  Rob,  229. 

MiMondttet  of  Tug  rendering  Serrieo  Heoot- 
■ary.] — A  tug  under  a  contract  to  tow,  which  by 
misconduct  or  negligence  or  want  of  reasonable 
equipments,  occasions  or  materally  causes  danger 
to  the  ship  in  tow,  is  not  entitled  to  salvage 
reward  for  rescuing  the  ship  from  such  danger. 
The  Mlnneh/iha,  Ward  v.  McCorkill,  Lush.  336  ; 
15  Moore.  P.  C.  133  ;  30  L.  J.,  Adm.  211  ;  7  Jur. 
(N.8.)  1257  ;  4  L.  T.  810  ;  9  W.  R.  925. 

A  tug  agreed  to  tow  a  ship  from  Liverpool 
round  the  Skerries  for  a  fixed  sum.  The  tug 
negligently  towed  the  ship  in  bad  weather  too 
near  a  lea  shore,  and  the  weather  becoming 
worse,  the  hawser  parted,  and  the  ship  being  in 
a  position  of  danger  was  compelled  to  let  go  her 
anchors  to  avoid  being  driven  on  shore.  From 
this  position  she  was  rescued  by  the  tug  after 
being  compelled  to  slip  her  anchors  and  chains, 
which  were  lost : — Held,  that  the  tug  was  not 
entitlea  to  claim  salvage  remuneration,  and  that 
her  owners  were  liable  to  pay  for  her  anchors 
and  chains.  The  Robert  Dixon,  5  P.  D.  54  ;  42 
L.  T.  334  ;  28  W.  R.  716 ;  4  Asp.  M.  C.  246— 
C.  A. 

Seeapturo  ttom  Xnomy.] — ^A  master  and  a 
boy  rescuing  their  ship  from  French  captors  : — 
Held,  entitled  to  salv^e.  ^i«  Bearer ,  3  C.  Rob. 
292. 

Beoaptnro  of  Foreign  Ship.]  — Foreign  ship 
rescued  from  the  enemy  (France)  : — Held,  that 
the  admiralty  court  had  jurisdiction  if  any 
British  subject  engaged  in  the  rescue  claimed 
salvage.    The  Two  JfYurndt,  1  C.  Rob.  271. 

Banfondng  Captured  Ship  and  Eeetoring  to 
Owner.] — Salvage  awarded  to  one  who  ransomed 
a  prize  from  her  captor  and  brought  her  to 
England.    The  Henry,  Edwards,  192. 

Carrying  Hewi  of  Ship  in  Dietreee.]— Carry- 
ing news  of  a  vessel  in  distress,  so  that  a  tug 
should  go  to  her,  rewarded  as  a  salvage  service. 
The  Ocean,  2  W.  Rob.  91. 


Ashore— Towing  away  from.] — Salvage 
awarded  for  towing  a  vessel  in  dock  away  from 
burning  warehouses.  The  Teei^  The  Penturket, 
Lush.  506. 


in  Book.]— See  The  City 


of  Xewcagtle,  infra,  coL  690. 

6.  Life  Salvage. 

Formerly  no  Power  to  Award.] — The  admi- 
ralty Court  formerly  had  no  power  to  award 
salvage  for  saving  of  life,  if  no  property  was 
saved ;  1  &  2  Geo.  4,  c.  75,  did  not  enable 
justices  or  the  Cinque  Ports  commissioners  to 


award  life  salvage.  The  Ze^Hiyru*,  1  W.  Rob. 
329. 

Vnder  9  4  10  Viet.  e.  99.] — Salvage  awarded 
for  saving  bullion  and  life  under  9  &  10  Vict, 
c.  99.    SiLrer  Bullion,  2  Spinks,  70. 

Baying  Life  Bnlianeei  Award.]  —  Saving  of 
life  adds  to  the  value  of  ealvage  services  and 
leads  to  a  liberal  award.  The  Ardineaple,  3^ 
Hag.  Adm.  151. 

A  liberal  award  is  to  be  given  for  the  saving 
of  human  life,  consideration  being  had  to  the 
degree  of  peril  to  which  the  salvors  and  the 
persons  saved  are  exposed.  The  EoMtern 
Mimarehj  Lush.  81. 

The  court  will  always  take  into  its  special 
consideration  the  salvation  of  human  life,  and 
give  a  corresponding  reward.  Hie  Bartley^ 
Swabey,  198. 

In  estimating  salvage  services  the  court  will 
be  guided  above  all  by  the  consideration  whether 
there  was  danger  to  human  life.  The  Thomas 
Fielden,  32  L.  J.,  Adm.  61. 

Paiiengeri  and  Crew.] — The  words  "  persons 
belonging  to  such  ship,  in  the  17  &  18  Vict, 
c.  104,  s.  458,  include  passengers  on  board  the 
ship  as  well  as  the  master  and  crew  ;  and  who  in 
respect  to  remuneration  for  life  salvage,  stand  on 
the  same  footing  as  the  master  and  crew.  The 
FufUier,  Bligh  v.  Simpeon,  3  Moore,  P.  C.  (ir.S.> 
51  ;  34  L.  J.,  Adm.  25  ;  11  Jur.  (N.8.)  289  ;  12 
L.  T.  186;  13W.  R.  592. 

Liability  of  Cargo  Owners  to  Contribute.] — 

The  o^'ners  of  the  cargo  are  liable  to  contri> 
bute  to  that  portion  of  the  claim  of  sa1vo» 
which  arises  from  saving  the  lives  of  passengers, 
although  the  salvors  may  have  rendered  no  direct 
benefit  to  the  cargo,  as  the  benefit  to  property  ia 
not  a  criterion  of  remuneration  for  life  salvage. 
Ih. 

The  remuneration  of  service  in  life  salvage 
does  not  rest  \x\Km.  a  consideration  of  any  direct 
benefit  conferred  upon  those  upon  whom  there 
falls  the  liability  to  pay,  but  rather  upon  the 
interest  which  the  community  has  in  encouraging 
the  efforts  of  salvors ;  and  upon  this  ground  the 
owners  of  cargo  on  board  a  salved  vessel  are 
liable  to  a  share  of  the  payment  of  life  salvage 
for  the  rescue  of  those  on  board.    Jh. 

Amount.] — The  accident  of  the  amount  of 
salvage  awanled  exceeding  the  amount  of  the 
salvage  vessels  is  wholly  immaterial,  as  the  value 
of  such  vessel  is  not  an  element  to  detract  from 
the  value  of  the  salvage  vessel.    Ih. 

Twenty-five  men,  the  crews  of  four  boats, 
saved  the  lives  of  ten  men,  and  gave  information 
to  a  steamboat  which  rescued  others.  The  ser- 
vices lasted  about  four  hours  and  were  attended 
with  much  danger.  Part  of  the  cargo  worth 
40,000Z.  having  been  afterwards  recovered,  the 
court  awarded  the  salvors  of  life  500^.  Schiller, 
Cargo  eat,  2  P.  D.  146  ;  36  L.  T.  714  ;  3  Asp.  M.  C. 
439— C.  A.    Affirming  46  L.  J.,  Adm.  9. 

In  a  case  of  salvage  the  court,  having  out  of 
the  proceeds  of  ship  and  cargo,  amounting  to 
608/.,  aM'arded  one-half  to  salvors  of  property, 
awarded  150/.  to  life  salvors  taking  off  the  crew, 
together  with  costs  to  both  plaintiffs.  The  Anna 
Helena,  49  L.  T.  204  ;  5  Asp.  M.  C.  142. 

Priority.] — Preservation  of  human  life  is  made, 
by  17  &  18  Vict.  c.  104,  s.  459,  a  distinct  ground 
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of  salvage  reward,  with  priority  over  all  other 
clainis  for  salvage  where  the  property  is  insuffi- 
cient.   The  Qfromandel,  Swabey,  205. 

Claim  againit  Bpeeie  inhMqnently  Saved  by 
Divert.] — ^A  German  steamship  was  wrecked  in 
British  waters,  and  the  lives  of  ten  passengers 
and  some  of  her  crew  were  saved  by  certain 
boats.  Subsequently,  divers  employed  by  the 
owners  of  cargo  in  the  steamship  succeeded  in 
recovering  from  the  wreck  a  liu'ge  amount  of 
specie.  A  cause  of  salvage  was  instituted  on 
behalf  of  the  owners,  masters  and  crews  of  the 
boats  against  the  owners  of  the  specie  * — Held, 
that  the  plaintiAs  were  entitled  to  be  paid  salvage 
remuneration  out  of  the  proceeds  of  the  specie. 
SchiUer,  Cargo  ex,  2  P.  D.  145  ;  36  L.  T.  714— 
C.  A.     Affirming  46  L.  J.,  Adm.  9. 

Whan  Salvor,  after  towing  Yeitel,  abandoni 
her  and  Saves  Crew.]  —  When  a  steamship, 
having  taken  in  tow  a  vessel  in  distress,  after 
towing  her  for  some  hours,  on  the  weather  getting 
worse  and  the  lives  of  her  crew  becoming 
endang^^,  takes  the  crew  out  of  her  and  finally 
abandons  her  in  a  place  where  she  is  afterwards 
picked  up  by  another  vessel  and  taken  into  port, 
the  owners,  master,  and  crew  of  the  steamship 
are  entitled  u>  salvage  reward  in  respect  of  the 
lives  so  saved,  but  not  in  respect  of  ship  and 
cargo.  The  MrUracht,  29  L.  T.  851  ;  2  Asp. 
M.  C.  198. 

Saving  Boata'  Crew  who  left  Ship  contrary  to 
Orders.  1 — A  steam-vessel  incurred  serious  damage 
by  a  collision,  and  her  master  ordered  her  boats 
to  be  got  out.  Some  of  her  crew  without  leave 
from  the  master,  got  into  one  of  the  boats  and 
rowed  away.  The  boat's  crew  was  afterwards 
picked  up  at  sea,  and  rescued  from  a  position  of 
danger,  by  a  smack.  In  a  salvage  suit  instituted 
on  behalf  of  the  owners  and  crews  of  the  smack, 
against  the  steamship  : — Held,  that  they  were 
entitled  to  recover  for  the  service  they  had 
rendered.  27te  Cairo,  43  L.  J.,  Adm.  33  ;  L.  R. 
4  A.  &  E.  184  ;  80  L.  T.  636  ;  22  W.  R.  742  ;  2 
Asp.  M.  C.  257. 

Taking  Shipwrecked  Persons  off  Island.]— A 
ship  was  wrecked  in  the  Red  Sea  off  an  island 
which  was  uninhabited  and  without  water.  A 
ship  took  the  passengers  and  crew  on  board 
and  brought  them  to  England  : — Held,  that  the 
service  was  not  life-salvage.  The  sum  of  200Z. 
was  awarded  to  the  ship  for  services.  Woosung, 
Cargo  ex,  44  L.  J.,  Adm.  45  ;  33  L.  T.  894  ; 
3  Asp.  M.  G.  50. 

Ship  wholly  Lost.] — When  lives  and  cargo 
have  been  salved  from  a  ship,  but  the  ship  has 
been  totally  lost,  the  owners  of  the  cargo  are 
liable  to  pay  salvage  in  respect  of  the  lives,  and 
the  owners  of  the  lost  ship  are  not  liable  to  con- 
tribute to  such  payment.  Sarpedon,  Cargo  ex, 
3  P.  D.  28  ;  37  L.  T.  505  ;  26  W.  R.  374  ;  3  Asp. 
M.  C.  609. 

Award  only  allowed  ont  of  res  Salved.]— 
Life  salvage  awards  can  only  be  made  out  of  the 
res  salved,  and  not  against  owners  of  a  ship 
personally.    lb. 

Ho  res  Saved— Validity  of  Agreement.]— A 
steamship  was  requested  by  another  steamship 
in  distress  to  stand  by  her.    An  agreement  was 
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accordingly  made  between  the  two  masters  for 
a  fixed  sum  that  the  sound  vessel  would  remain 
by  the  damaged  one  until  she  was  in  a  safe 
position  to  get  to  port.  The  sound  vessel 
remained  by  the  damaged  one  until  the  latter 
was  about  to  sink,  when  she  took  her  crew  on 
board,  and  the  damaged  steamer  immediately 
afterwards  sank.  The  owners,  master  and  crew 
of  the  salving  ship  brought  an  action  for  life 
salvage  : — Held,  that  as  no  res  was  saved  the 
action  would  not  lie  either  as  a  salvage  action 
simply  or  on  the  agreement.  The  Rtnpor,  62 
L.  J.,  Adm.  49 ;  8  P.  D.  116  ;  48  L.  T.  887 ;  31 
W.  R.  640  ;  5  Asp.  M.  C.  98— C.  A. 

Hot  rendered  in  British  Waters.]— A  Dutch 
vessel  took  fire  on  the  high  seas,  and  some  of  her 
crew  and  some  passengers  who  were  on  board 
her  escaped  in  boats,  and  were  picked  up  by  a 
French  schooner.  The  schooner  af terwanis  fell 
in  with  a  British  steam-vessel,  and  the  persons 
who  had  been  picked  up  by  the  schooner  were, 
at  their  own  request,  put  on  board  the  steam 
vessel,  and  were  carried  by  her  into  an  English 
port.  The  schooner  was  not  within  British 
waters  during  any  portion  of  the  time  when  the 
services  were  rendered  : — Held,  that  the  schooner 
had  not  rendered  services  such  as  to  entitle  her 
to  claim  salvage  reward  by  virtue  of  the  pro- 
visions of  the  Merchant  Shipping  Act,  1854,  or 
the  Admiralty  Court  Act,  1861.  The  WilUm 
III,,  L.  R.  3  A.  &  E.  487  ;  25  L.  T.  386  ;  20 
W.  R.  216;  1  Asp.  M.  C.  129. 

The  court  of  admiralty  has  no  original  juris- 
diction to  award  salvage  for  the  saving  of  life 
only ;  and  the  17  &  18  Vict.  c.  104,  does  not 
give  the  court  jurisdiction  over  salvage  of  life 
only  performed  on  the  high  seas,  at  a  distance  of 
more  than  three  miles  from  the  shores  of  the 
United  Kingdom,  at  least,  if  the  ship  from  which 
the  lives  are  saved  is  a  foreign  ship.  It  is  imma- 
terial to  this  question  that  before  action  the 
ship  has  been  brought  by  other  salvors  into  a 
British  port.  The  JoJiannei,  Lush.  182  ;  30 
L.  J.,  A(hn.  91  ;  3  L.  T.  757. 

Ship  Snnk  by  Collision — Expense  of  Bailing — 
LiabiUty  of  Damages  recovered.]— The  defen- 
dants' vessel  having  been  sunk  in  the  Thames 
by  a  collision  occasioned  by  the  fault  of  another 
vessel,  the  conservators,  acting  under  20  &  21 
Vict.  c.  cxlvii.  s.  86,  caused  it  to  be  raised  and 
sold,  and  the  proceeds  of  the  sale  being  insuffi- 
cient to  defray  the  expenses  of  raising  it,  they 
recovered,  under  s.  86,  the  amount  of  the  defi- 
ciency from  the  defendJants.  The  defendants  on 
their  part  recovered  the  full  value  of  their  vessel 
from  the  owners  of  the  vessel  which  was  to 
blame  for  the  collision.  In  an  action  for  salvage 
in  respect  of  the  preservation  of  the  lives  of  the 
crew  of  the  defendants'  vessel  at  the  time  of 
the  collision : — Held,  that  the  salvors  could 
not  recover ;  that  the  defendants'  vessel  not 
having  been  saved  there  was  nothing  to  which 
the  claim  for  life  salvage  could  attach ;  and 
that  it  would  not  be  preferred  against  the  defen- 
dants in  respect  of  the  amount  recovered  as 
damages  from  the  vessel  to  blame  for  the 
collision.  TJie  Annie,  66  L.  J.,  Adm.  70 ;  12 
P.  D.  50 ;  56  L.  T.  500 ;  35  W.  R.  366 ;  6  Asp. 
M.  C.  117. 

Passengers  forwarded  ttom  Wreck — Liability 
of  Shipowner. — See  The  Marijposa,  supra,  col. 
87. 
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7.  Salvage  ob  Towage. 
a.  Towaffe,  not  Salvage. 

Where  no  Danger.] — In  a  salvage  suit  pro- 
moted in  respect  of  certain  services  whereby 
the  defendant's  vessel,  which  at  the  time  such 
services  were  rendered  was  in  neither  actual  nor 
imminent  probable  danger,  had  been  safely  towed 
into  port : — Held,  that  such  services  must  be 
regarded  as  towage,  and  not  as  salvage  services. 
No  tender  of  the  amount  thereof  having  been 
made,  sach  amount  could  not  be  recovered  in  a 
salvage  suit.  Ths  Strathnacer^  1  App.  Cas.  58  ; 
34  L.  T.  148  ;  3  Asp,  M.  C.  113— P.  C. 

The  services  of  a  tug  were  accepted  by  a  vessel 
in  no  danger  to  carry  her  into  port.  A  tender  of 
a  sum  for  towage  upheld,  there  having  been  no 
salvage  performed.    The  Harbinger^  16  Jur.  729. 

A  ship  whilst  docking  in  the  Mersey  got  ashore 
on  Pluckington  bank,  but  was  pulled  off  by  her 
tugs  in  a  few  minutes : — Held,  that  they  were 
not  entitled  to  salvage.  The  Lady  Egidia,  Lush. 
513. 

Towage,  as  distinguished  from  salvage,  is  where 
the  ship  has  received  no  injm*y  and  encountered 
no  accident.  The  Reward^  1  W.  Rob.  174  ;  and 
see  The  Princesg  Alice,  3  W.  Rob.  138. 

Contract  to  Endeavour  to  Tow  into  Safety — 
Failnre.] — Plaintiffs  in  a  salvage  action  had  left 
a  vessel  ultimately  saved  by  other  salvors  in  a 
worse  position  than  that  in  which  they  picked 
her  up.  The  court  having  found  that  there  was 
an  agreement  that  the  plaintiff  should  endeavour 
to  tow  her  to  a  place  of  safety  for  a  remuneration 
to  be  fixed  on  shore  : — Held,  that  the  plaintiffs, 
having  performed  the  agreement,  although  not 
entitled  to  salvage,  were  entitled  to  remuneration 
for  what  they  had  done.  The  Lepanto,  [1892]  P. 
122  ;  66  L.  T.  623  ;  7  Asp.  M.  C.  192. 

Towage  Agreement — ^Alleged  Coneealment.]— > 
The  owners  and  crew  of  a  tug  sued  for  salvage 
services,  alleging  that  an  agreement  entered  into 
for  towage  service  was  invalid,  by  reason  of  the 
fact  of  the  illness  of  a  great  part  of  the  crew  of 
the  vessel  salved  haying  been  withheld.  No 
danger  to  property  was  proved  : — Held,  that 
there  was  no  salvage  service,  and  the  court  pro- 
nounced for  the  agreement  with  costs.  The 
Cunova,  L.  R.  1  A.  &  E.  54  ;  12  Jur.  (N.S.)  628. 


b.  Salvage,  not  Towage. 

Steamer*!  Sliaft  broken.] — Where  a  steamship 
carrying  fore  and  aft  sails  only,  and  not  rigged 
for  proceeding  under  sail  alone,  breaks  the  main 
shaft  of  her  propeller  and  is  compelled  to  take 
assistance  from  another  ship  which  tows  her 
forty  miles  into  a  port,  the  service  is  of  a  salvage 
character,  although  the  service  is  not  attended 
with  any  danger  to  the  salvors.  The  Jubilee,  42 
L.  T.  694  ;  4  Asp.  M.  C.  275. 

Where  a  steamship,  disabled  by  the  breaking 
of  her  crank-shaft,  was  towed  a  distance  of  about 
thirty  miles  without  danger  or  risk  by  another 
steamship  belonging  to  the  same  owners  as  the 
disabled  vessel,  and  fifteen  of  the  crew  of  the 
towing  vessel  instituted  a  salvage  action  in  the 
sum  of  5,0(K)^  against  the  vessel  towed,  and 
arrested  the  vessel,  cargo,  and  freight  therein, 
the  court  held  such  services  to  be  salvage  services, 
but  of  so  slight  a  character  that  on  a  value  of 
105,500/.  it  awarded  15/.,  and  ordered  the  salvors 


to  pay  all  the  costs  of  the  action,  expressing  dis- 
approbation both  at  the  institution  of  the  action 
in  the  high  court,  and  at  the  arrest  of  the  vessel 
for  such  an  amount.  The  Agamemnon,  48  L.  T. 
880  ;  5  Asp.  M.  C.  92. 

The  "  V.^'  fell  in  with  the  "  C,"  showing  signals 
of  distress,  with  her  propeller  shaft  broken,  about 
thirty  miles  out  of  her  usual  course  from  America 
to  England,  and  took  her  in  tow.  After  the  "  V." 
had  towed  the  "  C."  from  8.10  p.m.  to  7.46  the 
hawser  broke,  and  owing  to  the  danger  to  the 
cattle  on  board,  the  "  V."  woidd  not  take  the  "  C." 
again  in  tow.  By  the  services  of  the  "  V."  the 
"  C."  was  brought  ten  to  fourteen  miles  nearer  her 
proper  track,  and  towed  eighty-five  miles  on  her 
course,  and  thus  brought  into  greater  compara- 
tive safety.  The  "  C."  su  bsequently  arrived  safely 
at  Queenstown : — Held,  that  the  "  V."  was  entitled 
to  some  salvage  reward,  and  she  was  accordingly 
awarded  200/.  The  CameUm,  53  L.  J.,  Adm.  12  ; 
9  P.  D.  27  ;  50  L.  T.  126 ;  32  W.  R.  495  ;  5  Asp. 
M.  C.  197. 

Towing  Disabled  Ship.l — Service  performed 
by  a  steamer  to  a  disabled  vessel  can  never  be 
considered  as  mere  towage.  The  Charles 
Adolphe,  Swabey,  153. 

Tug  Engaged  in  Towing — Berviee  to  Third 
Ship.] — A  tug  with  a  ship  in  tow  cast  her  off  in 
order  to  pull  a  steamship  off  a  bank  of  mud  and 
stones  at  a  harbour  mouth,  it  being  then  high 
tide.  50/.  awarded  for  salvage.  Laweon  v. 
Grangenuyuth  Dockyard  Co,,  15  Gt.  of  Sess.  Cas. 
(4th  ser.)  753. 

c.  Towaffe  converted  into  Salvaflre. 

Towage  may  be  Converted  into  Salvage.] — ^A 
towage  service  may,  if  exceptional  circumstances 
arise,  develop  into  a  salvage  service.  The  Isabella^ 
3  Hag.  Adm.  428. 

An  agreement  for  towage,  when  from  unavoid- 
able circumstances  salvage  service  becomes  neces- 
sary, does  not  preclude  the  tug  rendering  such 
service  from  claiming  as  salvor.  The  William 
Brandt,  cited,  2  W.  Rob.  172 ;  2  Not.  of  Cas. 
Suppl.  67 ;  and  tee  infra,  16.  Salvage  Agree- 

MENTS. 

Girenmstanees  nnder  whieh  Towage  may 
beoome  Salvage.] — In  order  to  entitle  a  steam-tug 
engaged  to  tow  a  vessel  to  successfully  claim 
salvage  remuneration  for  services  rendered  to 
such  vessel,  it  must  be  shown  not  only  that  the 
tow  was  in  danger  when  the  services  in  respect 
of  which  salvage  remuneration  is  claimed  were 
rendered,  but  that  at  such  time  something  was 
done  either  in  the  nature  of  risk  run  or  extra 
services  performed  by  the  tug  beyond  what  was 
included  in  the  contemplation  of  the  parties  of 
the  towage  agreement.  The  Liverpool,  [1893] 
P.  154  ;  1  R.  601  ;  68  L.  T.  719 ;  7  Asp.  M.  C. 
340. 

A  contract  to  tow  embraces  the  risk  of  ordinary 
bad  weather,  but  is  put  an  end  to  by  weather 
rendering  the  completion  of  the  undertaking 
impossible ;  and  in  that  case  subsequent  services 
may  be  in  the  nature  of  salvage.  The  Oalatea, 
Swabey,  349  ;  4  Jur.  (N.8.)  1064  ;  7  W.  R.  21. 

A  contract  to  tow  in  law  implies  an  engage- 
ment that  each  party  to  the  contract  will  perform 
his  duty  in  completing  it ;  that  proper  skill  and 
diligence  will  be  used  on  board  both  the  vessel 
and  tug ;  and  that  neither  party,  by  n^lect  or 
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mismanagement,  will  create  unnecessary  risk  to 
the  other,  or  increase  any  risk  which  might  be 
incidental  to  the  service  undertaken.  The  Julia^ 
14  Moore,  P.  C.  210  ;  Lush.  224. 

If  in  the  course  of  the  performance  of  the 
contract,  any  inevitable  accident  happens  to 
the  one,  without  any  default  on  the  part  of  the 
other,  no  cause  of  action  arises,  as  such  accident 
is  one  of  the  necessary  risks  of  the  engagement 
to  which  each  party  was  subject.  But  on  the 
other  hand,  if  the  wrongful  act  of  either  occasions 
any  damage  to  the  other,  such  wrongful  act 
creates  a  responsibility  on  the  party  committing 
it,  if  the  other  party  bias  not  by  any  misconduct, 
or  unskilfulness  on  his  part,  contributed  to  the 
accident.    Ih, 

A  contract  to  tow  is  not  a  warranty  to  tow 
to  destination,  but  an  engagement  to  use  best 
endeavours  and  competent  skill  for  that  purpose, 
with  a  vessel  properly  equipped.  The  Minne- 
haha, Lush.  335  ;  15  Moore,  P.  C.  133  ;  30  L.  J., 
Adm.  211  ;  7  Jur.  (N.8.)  1257  ;  4  L.  T.  810  ;  9 
W.  R.  926. 

If  performance  of  the  stipulated  service  is  ren- 
dered impossible  by  a  vis  major,  the  obligation  is 
terminated.    lb. 

If  unforeseen  danger  unavoidable  by  the  steam- 
tug  supervenes  to  the  ship  in  tow,  as  by  breaking 
of  the  hawser,  the  steam-tug  is  bound  to  complete 
the  service,  if  possible ;  and  the  steam-tug,  if 
thereby  incurring  risk  and  performing  duties 
not  within  the  scope  of  the  original  engagement, 
is  entitled  to  salvage  reward.  lb.  S.  P.,  The 
Jidia,  Lush.  224  ;  14  Moore,  P.  C.  210  ;  The  I.  C. 
Potter,  infra. 

If,  in  the  performance  of  a  contract  to  tow,  an 
unforeseen  and  extraordinary  peril  arises  to  the 
vessel  towed,  the  steam-tug  is  not  at  liberty  to 
abandon  the  vessel,  but  is  bound  to  render  to  her 
the  necessary  assistance,  and  thereupon  becomes 
entitled  to  salvage  reward.  The  Saratoga,  Lush. 
318. 

A  steam-tug  under  contract  to  tow  into  dock 
was  lashed  alongside  a  vessel ;  in  rounding  to 
enter  the  dock  basin  the  tide  foi-ced  the  vessel 
and  the  steam-tug  close  to  a  landing-stage,  the 
«team-tug  next  to  the  stage ;  the  pilot  of  the 
vessel  hailed  the  tug  to  hold  on  and  go  ahead, 
which  the  tug  did,  but  was  forced  against  the 
-stage,  and  injured  : — Held,  that  the  steam-tug 
was  bound  to  endeavour  to  save  the  vessel  from 
the  impending  peril,  especially  upon  the  order 
of  the  pilot,  and  so  doing  was  entitled  to  salvage 
reward,  including  repayment  of  all  damages  and 
losses  thereby  incurred.    lb. 

When  the  master  of  a  steamer  engages  to  tow 
a  vessel,  it  is  upon  the  supposition  that  the  wind 
and  weather  and  the  time  of  performing  the 
service  will  be  what  are  ordinary  at  the  time  of 
year  ;  but  if  an  unexpected  change  of  weather 
or  other  unforeseen  accident  occurs,  he  is. bound 
to  adhere  to  the  vessel,  and  to  do  all  in  his  power 
to  rescue  her  from  danger ;  and  he  will  be 
entitled  to  reasonable  extra  remuneration  for  the 
extra  service.     The  White  Star,  L.  R.  1  A.  &  E. 

68. 

A  steamer  engaged  to  tow  is  bound,  notwith- 
standing a  merely  temporary  accident  interrupt- 
ing the  service,  and  endangering  the  vessel 
towed,  to  complete  the  stipulated  service  with 
all  reasonable  skill  and  promptitude,  and  for  so 
doing  the  steamer,  if  incurring  no  risk,  is  not 
entitled  to  salvage  reward.  The  Annapolie,  The 
Oolden  Li^ht,  Lush.  355  ;  5  L.  T.  57— P.  C. 

In  order  to  entitle  a  steam-tug  engaged  to  tow 


a  vessel  to  successfully  claim  salvage  remunera- 
tion for  services  rendered  to  such  vessel,  it  must 
be  shown  not  only  that  the  tow  was  in  danger 
when  the  services  in  respect  of  which  salvage 
remuneration  is  claimed  were  rendered,  but  that 
at  such  time  something  was  done  either  in  the 
nature  of  risk  run  or  extra  services  performed  by 
the  tug  beyond  what  was  included  in  the  con- 
templation of  the  parties  in  the  towage  agree- 
ment. The  Lirerpool,  [1893]  P.  154  ;  1  R.  601 ; 
68  L.  T.  719  ;  7  Asp.  M.  C.  340. 

A  steam-tug  entered  into  a  contract  to  tow 
a  ship  at  sea  into  the  port  of  Liverpool  for  45^. 
During  the  performance  of  the  service  a  hurri- 
cane arose  and  the  vessels  were  in  serious  danger. 
The  tug,  at  great  peril  to  herself,  continued  to 
tow  the  ship  during  the  hurricane,  and  by  so 
doing  prevented  the  ship  drifting  upon  a  lee- 
shore.  The  wind  soon  afterwards  moderated,  and 
the  tug,  still  continuing  to  tow  the  ship,  brought 
her  into  the  port  of  Liverpool  in  safety  : — Held, 
that  the  tug  was  entitled  to  salvage  reward.  The 
I.  C.  Patter,  40  L.  J.,  Adm.  9  ;  L.  R.  3  A.  &  E. 
292  ;  23  L.  T.  603  ;  19  W.  R.  336. 

Though  a  towing  vessel  may  be  justified  in 
abandoning  her  contract,  it  is  still  her  duty  to 
remain  by  the  towed  vessel  to  render  assistance  ; 
but  for  such  assistance  she  may  claim  salvage 
rewanl.    lb. 

A  tug  under  contract  to  tow  a  ship  into  port 
may  be  entitled  to  salvage  reward  for  bringing 
the  ship  into  port,  although  nothing  has  occurred 
to  occasion  an  actual  interruption  to  the  towage. 
lb. 

Towage  of  a  ship  near  the  land  In  unsettled 
weather,  if  her  ground  tackle  is  disabled,  is  in 
the  nature  of  salvage.     The  Albion,  Lush.  282. 

A  tug  engaged  under  the  ordinary  contract  to 
tow,  may,  by  the  performance  of  substantial 
salvage  service  in  saving  the  ship  towed  from 
supervening  danger,  earn  salvage  reward,  though 
not  herself  incurring  risk.  The  Pericles,  Br.  & 
Lush.  80. 


Fog — Stranding.]  —  A  tug,  which  had 
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been  engaged  to  attend  a  vessel  into  harbour, 
accompanied  her  to  the  entrance,  when,  a  fog 
coming  on  and  before  the  tug  had  made  fast,  the 
vessel  went  ashore,  and  was  in  a  position  of 
danger.  The  tug  assisted  to  get  her  off : — ^Held, 
that  such  service  was  outside  the  scope  of  her 
engagement,  and  that  she  was  entitled  to  salvage. 
Semble,  the  existence  of  such  an  engagement  has 
no  practical  effect  in  diminishing  the  amount  of 
the  award.  The  Weetburn,  74  L.  T.  200  ;  8  Asp. 
M.  C.  130. 

Salvage  Reward  in  Addition  to  Towage.] — 

Semble,  where  owing  to  an  accident  to  the  tow 
the  tug  is  delayed  in  the  performance  of  the 
towage  contract,  the  tug  may,  in  an  action  for 
salvage,  be  entitled  to  remuneration  beyond  the 
charge  for  towage.  The  Hjemmett,  49  L.  J.,  Adm. 
66  ;  5  P.  D.  227  ;  42  L.  T.  514  ;  4  Asp.  M.  C.  14. 

8.  Salvage  ob  Pilotage. 

Test.] — The  test  is,  whether  the  risk  attending 
the  services  to  the  vessel  was  such,  that  the  pilot 
could  not  be  reasonably  expected  to  perform  them 
for  the  ordinary  pilot's  fees,  or  even  for  extra- 
ordinary pilotage  reward.  A  vessel  was,  during 
a  heavy  storm,  being  driven  to  leeward  towards 
dangerous  sands  :  her  captain  was  ignorant  of  the 
locality,  and  her  loss  appeared  almost  inevitable : 
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some  pilots,  seeing  her  danger,  pat  off  to  sea  at 
the  peril  of  their  liyes  in  order  to  assist  her ;  they 
were  anahle  to  board  her  by  reason  of  the  height 
of  the  sea  :  but  by  preceding  her  and  signalling 
to  her,  they  guided  her  to  a  safe  anchorage.  The 
vessel  had  sustained  no  damage : — Held,  that  the 
pilots  were  entitled  to  be  remunerated  for  salvage 
services.  Aherhlom  v.  Price,  50  L.  J.,  Q.  B.  629  : 
7  Q.  B.  D.  129  ;  44  L.  T.  837  ;  29  W.  R.  797  ;  4 
Asp.  M.  C.  441— C.  A. 

Ship  in  DiBtreti.] — A  fishing-smack  fell  in  near 
the  Long  Sand  buoy  with  a  foreign  steamship. 
The  steamship  had  been  on  the  sands  near  the 
Kentish  Knock  lightship,  but  had  got  off  with 
some  damage  to  her  rudder,  and  had  a  signal  for 
a  pilot  hoisted.  The  master  of  the  smack  boarded 
the  steamship  and  piloted  her  to  the  entrance  of 
Harwich  harbour : — Held,  that  the  owners,  master 
and  crew  of  the  fishing-smack  were  entitled  to 
salvage  remuneration.  When  a  person  goes  on 
board  of  a  vessel  in  distress,  and  pilots  her  into 
harbour,  he  is  entitled  to  salvage  remuneration, 
unless  it  is  established  that  he  has  contracted  to 
render  the  services  for  pilotage  remuneration 
only.  The  Anders  Kiiape^  48  L.  J.,  Adm.  53 ; 
4  P.  D.  213  ;  40  L.  T.  684  ;  4  Asp.  M.  C.  142. 

Smaok  engaged  to  Sail  Ahead.] — A  foreign 
vessel  fifty  miles  off  the  Dutch  coast  being  in 
difficulty,  in  consequence  of  the  boisterous  state  of 
the  weather,  and  being  leaky,  called  in  the  assist- 
ance of  an  English  fishing-smack,  and  engaged  the 
captain  by  a  written  agreement  '*  to  pilot  and  to 
sail  ahead  for  50Z."  After  four  days'  boisterous 
weather,  during  which  the  captain  of  the  smack 
worked  at  the  pumps,  the  vessel  was  got  into 
port.  In  an  action  for  salvage  services  : — ^Held, 
that  nothing  had  been  done  to  convert  pilotage 
service  into  a  salvage  service,  and  that  the  sum 
specified  in  the  agreement  was  a  sufficient  com- 
pensation. The  Jonge  Andri4fs,  Swabey,  303  ;  1 1 
Moore,  P.  C.  313  ;  6  W.  R,  198— P.  C. 

Pilotage  may,  by  circumstances  of  extreme 
danger  and  personal  exertion,  be  converted  into 
salvage.     The  Joseph  Harrey^  1  C.  Rob.  306. 

Watennan  aoting  as  Pilot.] — A  Dutch  barque 
was  riding  at  anchor  off  Deal,  and  waiting  to 
proceed  down  channel,  nnd  a  waterman  who, 
though  not  a  licensed  pilot,  was  in  the  habit  of 
piloting  vessels,  waa  taken  on  board  her,  under 
an  arrangement  whereby  he  was  to  receive  7«. 
a-day,  with  hi.  in  addition,  for  navigating  the 
vessel  as  pilot  until  she  arrived  off  Beachy  Head. 
The  day  after  the  waterman  came  on  board,  and 
whilst  the  barque  was  still  at  anchor,  a  gale  came 
on,  and  the  temi)estuou8  state  of  the  weather 
caused  the  vessel  to  drive,  and  rendered  it  neces- 
sary to  slip  the  chain,  when,  under  the  direction 
of  the  waterman,  the  vessel  was  taken  through 
the  Gull  Stream  and  brought  up  in  safety  in 
Margate  Roads.  In  a  salvage  suit  instituted  on 
behalf  of  the  waterman  and  other  persons  who 
had  rendered  services  to  the  vessel : — Held,  that 
the  services  rendered  by  the  waterman  were 
within  the  scope  of  his  contract,  and  that  he  was 
not  entitled  to  claim  as  a  salvor.  The  .^iolus^  42 
L.  J.,  Adm.  14 ;  L.  R.  4  A.  &  E.  29 ;  28  L.  T. 
41  ;  21  W.  R.  704. 

A  pilot  entering  into  an  engagement  to  pilot 
a  vessel  undertakes  to  supply  local  knowledge 
and  the  peculiar  skill  of  his  class,  and  will  not 
be  allowed,  even  though  he  contributes  to  the 
safety  of  the  vessel,  to  change  the  character  of 


his  service  from  pilotage  to  salvage,  except  where 
the  vessel  was  in  distress  before  he  went  on  board 
to  render  the  service,  or  where  such  circum- 
stances of  extreme  danger  and  personal  exertioxi 
supervene,  which  exalt  his  service  into  a  salvage 
service.  Ih,  S.  P.,  The  Columlms^  2  Hag.  Adm. 
178,  n. 

Pilot  asiisting  to  Pump.]— Pilots  going  on 
board  a  leaky  ship  and  assisting  to  pump  held  to 
be  salvors.  The  Hebe,  2  W.  Rob.  246  ;  and  see 
The  Jonge  Andries^  supra. 

Pilot  doing  Seaman's  Duty.] — A  pilot  on  a 
salved  ship  who  rendered  trifling  assistance  by 
helping  at  the  wheel  and  windlass  : — Held,  not 
entitled  to  salvage.  The  Monarchy  56  L.  J.,  Adm. 
114  ;  12  P.  D.  6  ;  56  L.  T.  204  ;  36  W.  R.  292 ; 
6  Asp.  M.  C.  90. 

Pilotage  by  Persons  not  Pilots.] — Pilotage 
service  by  persons  who  are  not  licensed  pilots  in 
a  place  where  there  are  no  such  pilots  is  salvage 
service.     The  Rosehaugh^  1  Spinks,  261. 

Pilot  Boat  Towing.] — Formerly,  pilots  were 
bound  to  give  the  use  of  their  boats  for  towing, 
if  necessary,  being  paid  for  damage  to  the  boat 
and  for  extra  labour.  Tender  of  50Z.  for  towing 
a  dismasted  vessel  into  Portsmouth  upheld.  The 
General  Palmer,  2  Hag.  Adm.  176  ;  TJie  Enter- 
prise, infra. 

Pilots  waiting  for  Fine  Weather  to  Board.! — 

Pilots  waiting  for  fair  weather  to  go  off  to  a  ship 
ashore  in  distress  only  allowed  pilotage,  and  not 
salvage,  for  getting  her  into  harbour.  The  City 
ofUdinburgh,  2  Hag.  Adm.  333. 

Pilotage  of  Ship  with  Bndder  gone.] — Double 
pilotage  given  to  a  pilot  taking  a  steamship  that 
had  lost  her  rudder ;  semble,  the  pilot  boat  towing. 
The  Enterprise,  2  Hag.  Adm.  178,  n. 

Incompetent  Persons   acting   as   Pilots.] — 

Fishermen  who  assume  to  act  as  salvors  to  the 
exclusion  of  pilots  and  more  competent  persons 
will  get  no  reward  if  they  do  no  good.  The 
lh/g£fn,  1  Not.  of  Cas.  115. 

Ship  that  has  Lost  her  Beckoning.] — A  foreign 
ship  bound  to  St.  Petersburg  from  Malaga  was 
boarded  in  the  Bristol  Channel  by  fishermen. 
Her  master  did  not  know  where  he  was.  Salvage 
awarded.     The  Eugenie,  3  Not.  of  Cas.  430. 

Ship  Pnt  Back  to  stop  Leak.] — ^An  outward 
bound  ship  put  back  in  the  English  Channel, 
finding  herself  making  some  water  ;  she  put  into 
Dover  and  the  leak  was  stopped  for  a  trifling 
expense  : — Held,  that  the  pilot  who  took  her 
into  Dover  was  to  be  paid  for  a  salvage  and  not 
a  pilotage  service.    The  Elizabeth,  8  Jur.  363. 

Beachman  undertaking    Pilotage.] — A  Deal 

man  who  boarded  a  ship  in  the  Gull  Stream 
and  undertook  to  pilot  her  into  the  Downs,  but 
ultimately  put  her  ashore  on  Sandwich  Flats, 
from  whence  she  was  with  difficulty  salved : — 
Held,  not  entitled  to  salvage.  The  Brarihen 
Moor,  3  Hag.  Adm.  373. 

Signalling  for  Pilot  or  SalTor.l— A  vessel  in 
a  damaged  condition  out  of  pilotage  waters 
signalling  for  a  pilot : — Held,  to  be  signalling  for 
salvage  assistance.     The  Felix,  1  Spinks,  23^  n. 
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Ship  out  of  Pilotage  Water.] — ^ABsistance 
^iven  to  a  ship  oat  of  pilotage  waters  to  bring 
Jher  to  a  place  of  safety  is  salvage,  not  pilotage. 
The  Hedtoig,  1  Spinks,  19. 

FalM  Claim  by  Pilot — Coita.] — Pilot  wrong- 
fullj  claiming  salvage  condemned  in  costs.  The 
Johannes,  6  Not.  of  Cas.  288,  n. 

A  steamship  put  two  men  on  board  a  foreign 
^lliot  brought  up  between  the  Needles  and 
Hurst  Castle,  and  she  was  taken  by  them  to 
Cowes,  the  wind  being  fair  but  strong : — Held, 
no  salvage  service.  The  Wilhelmina^  1  Not.  of 
Cas.  376. 

Ship  in  Dietrees — Pilot  awarded  Salvage.] — 
A  pilot  engaged  by  a  foreign  ship  as  such 
awarded  salvage,  the  ship  being  damaged  and 
the  weather  bad.  The  King  Otcarj  6  Not.  of 
Cas.  285. 

In  an  action  for  salvage  it  appeared  that  on 
March  20,  about  11  A.M.,  the  plaintiJSs*  fishing- 
smack  fell  in  with,  the  defendants^  vessel  which 
was  showing  an  English  Jack  flag  in  her  rigging, 
in  the  North  Sea,  forty  miles  from  Lowestoft. 
The  crew  of  the  ve«el  were  suffering  from  frost- 
bite, the  helmsman  in  consequence  steering  with 
one  hand.  They  were  also  short  of  provisions. 
They  told  the  master  of  the  smack  that  they 
wished  to  be  piloted  to  the  nearest  port,  the 
vessel  being  at  this  time  out  of  pilotage  waters, 
and  he  agreed  to  take  and  took  the  vessel  to 
Great  Yannouth : — Held,  that  even  assuming 
that  the  signal  exhibited  by  the  defendants* 
vessel  was  ambiguous,  the  assistance  rendered 
to  her  was  in  the  circumstances  a  salvage 
service,  and  that  the  plaintiffs  were  entitled  to 
remuneration  accordingly.  The  Aglaia^  57 
L.  J.,  Adm.  106  ;  13  P.  D.  160  ;  59  L.  T.  628  ;  37 
W.  R.  255  ;  6  Asp.  M.  C.  337. 

A  pilot  is  not  bound  to  go  on  board  a  vessel  in 
distress  for  mere  pilotage  reward  ;  but  if  he  go 
on  board  as  pilot  he  will  not  be  entitled  to 
salvage  reward  for  trifling  assistance  given  to 
the  crew.  The  Cherubim,  Ir.  R.  2  Eq.  172  ; 
S.  P.,  The  Frederick,  1  W.  Rob.  16. 

9.  Who  ABE  ENTITLED  TO. 

a.  Officers  and  Orews  of  H.  K.  Ships. 

General  Bale.] — Officers  and  crews  of  her 
niajesty*s  ships  are  entitled  to  the  same  salvage 
as  other  salvors  ;  but  the  award  is  diminished  by 
reason  of  the  ship  not  being  private  property. 
The  Earl  of  EglitUon,  Swa^y,  7  ;  7'Ai  Iodine, 
3  Not.  of  Cas.  140 ;  The  Ewell  Chore,  3  Hag. 
Adm.  200 ;  Tlw  WiUons,  1  W.  Rob.  172 ;  The 
Mary  Anne,  1  Hag.  Adm.  158 ;  The  Rapid, 
3  Hag.  Adm.  419  ;  7he  Bomlle,  1  Spinks,  188. 

A  queen^s  steamship  assisted  a  merchant  ship 
in  distress  under  an  agreement  with  the  admiral 
at  Portsmouth,  that  the  latter  should  pay  for 
aU  damage  and  loss  of  stores  to  the  stesimship  : 
— Held,  that  this  did  not  prevent  the  officers 
and  crew  of  the  steamship  from  claiming  salvage. 
The  Lustre,  3  Hag.  Adm.  154. 

The  commander  and  crew  of  a  queen^s  ship,  or 
of  a  ship  of  the  Bombay  government,  have  the  same 
Tights  to  remuneration  for  salvage  as  the  master 
and  crew  of  a  merchant  ship.  The  Woosung, 
Cargo  ex,  1  P.  D.  260  ;  36  L.  T.  8  ;  25  W.  R.  1  ; 
3  Asp.  M.  C.  239— C.  A.  Reversing  44  L.  J., 
Adm.  45. 

The  commander  of  a  queen's  ship,  sent  to 
render  help  to  a  wrecked  ship,  cannot  impose 


terms  and  refuse  to  give  salvage  services  unless 
those  terms  are  accepted.    Ih, 

Officers  and  crews  of  her  majesty's  ships,  on 
receiving  the  consent  of  the  admiralty,  as 
required  by  17  &  18  Vict.  c.  104,  s.  485,  may 
recover  salvage  from  the  owners  of  the  ship  and 
cargo  for  services  rendered  thereto,  and  for 
salvage  services  rendered  to  passengers  belonging 
to  the  ship.     The  Alma,  Lush.  378. 

Whole  Bhip'i  Compaay  entitled.] — The  officers 

and  crew  of  a  queen's  ship  who  remain  on  board 

are  entitled  to  salvage,  as  well  as  those  who 

actually  perform  the  service.     The    Charlotte 

Wylie,  2  W.  Rob.  496. 

Ardaoai  Seryiee — ^Lightening  Ship — Preierra- 
tion  from  Bobbery.] — ^A  vessel  with  a  valuable 
cargo  on  board,  struck  on  a  reef  on  an  unin- 
habited island  in  the  Red  Sea  near  the  mainland ; 
and  the  crew  began  to  jettison  part  of  the  cargo, 
which  they  threw  into  shallow  water.  Armed 
Arabs  then  crossed  over  from  the  mainland  and 
began  to  plunder  the  jettisoned  cargo.  A 
queen's  ship  having  come  up,  her  commander 
anchored  near  the  wrecked  vessel,  and  sent  a 
number  of  his  crew  to  act  as  sentinels  on  the 
beach  of  the  mainland,  who  were  posted  for 
about  a  mile  along  the  beach,  and  were  exposed 
to  severe  heat.  Others  of  the  crew  were 
employed  in  discharging  the  cargo,  working  up 
to  their  waists  in  water  in  the  hold,  which  was 
greatly  fouled.  They  threw  out  the  cargo  and 
haulecl  it  across  the  reef  to  the  mainland,  where 
it  was  collected  by  the  sentinels  and  labourers. 
In  an  action  of  salvage  by  the  commander  and 
crew  of  the  queen's  ship : — Held,  that  the  ser- 
vices renderal  by  them  being  beyond  the  scope 
of  their  public  duty  were  salvage  services,  and 
that  they  were  entitled  to  remuneration  accord- 
ingly. Ulysses,  Cargo  ex,  58  L.  J.,  Adm.  11  ; 
13  P.  D.  205  ;  60  L.  T.  Ill  ;  37  W.  R.  270 ;  6 
Asp.  M.  C.  354. 

Ship  belonging  to  or  hired  by  Ooremment.] — 
A  transport  ship,  hired  by  government,  and 
performing  by  orders  of  the  officer  of  a  queen's 
ship,  salvage  services  not  within  the  terms  of  the 
charterparty,  is  entitled  to  a  shai'e  of  the  amount 
awarded  as  salvage.  The  Nile,  44  L.  J.,  Adm. 
38  ;  L.  R.  4  A.  &  E.  449 ;  33  L.  T.  66 ;  3  Asp. 
M.  C.  11. 

A  ship  belonging  to  the  Bombay  government 
with  a  hired  commander  and  crew  is,  with 
respect  to  the  provisions  of  the  Merchant  Ship- 
ping Act,  1854,  s.  484,  in  the  same  position  as  a 
queen's  ship  with  commissioned  omcers.  WoO' 
9U7UJ,  Cargo  ex,  supra 

OoTemment  Transport — Oovemment  Btorei.] 

— The  owners,  master,  and  crew  of  a  steamship 
chartered  to  the  government  as  a  transport 
under  the  ordinary  form  of  government  charter, 
incoi*porating  the  transport  regulations  (by 
which  it  is  provided  that  "when  necessary, 
steam  transports  will  be  required  to  tow  other 
vessels")  are  entitled  to  recover  for  salvage 
services  rendered  to  a  ship  and  her  freight,  even 
though  the  services  be  rendered  with  the  assist- 
ance of  a  naval  officer  and  naval  seamen,  and 
the  salved  vessel  be  laden  (inter  alia)  with 
government  stores.  The  Bertie,  65  L.  T.  520  ; 
6  Asp.  M.  C.  26. 

Board  of  Trade's  Yeieele.] — The  Board  of 
Trade,  as  owners  of  a  steam-tug  and  lifeboat 
belonging  to  Ramsgate  harbour,  may  sue  for  an 
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award  of  salvage  in  respect  of  service  rendered 
by  the  steam-tug  and  lifeboat.  The  Cyhele,  47 
L.  Jm  Adm.  86 ;  3  P.  D.  8  ;  37  L.  T.  773 ;  26 
W.  R.  345  ;  3  Asp.  M.  C.  352— C.  A. 

Besena  from  Enemy.] — Salvage  not  due  to  a 
king's  ship  for  rescuing  from  the  enemy  a  hired 
transport  engaged  in  the  same  expedition.  The 
Belle,  Edwards,  66. 

Sendee  by  Qneen'i  Ship  to  Ship  in  Servioe  of 
Foreign  OoToniment.] — Salvage  awarded  where 
the  service  was  to  ship  and  cargo,  and  the  ship 
alone  was  arrested  and  brought  before  the  court. 
The  service  was  by  a  queen's  ship  to  a  ship  in 
the  service  of  the  French  government.  The 
Mary  Pleagants,  Swabey,  224. 


Xilitary  Salvors.]— -Military  salvors  awarded 
civil  salvage.  The  6ir  Francis  Burton,  2  Hag. 
Adm.  156. 

Queen's  Ship.] — The  officers  and  crew  of  the 
"  Dalhousie,"  a  ship  in  the  service  of  the  Bombay 
government  awarded  4,600/.  out  of  22,400Z., 
being  the  value  of  cargo  salved  with  difficulty 
from  a  ship  ashore  in  the  Red  Sea  and  in  danger 
from  Arabs.    The  Dalhousie,  1  P.  D.  271,  n. 

b.  Both  Ships  belonginflr  to  same  Owners. 

General  Bnle.] — ^When  salvage  services  are 
performed  by  one  ship  to  another,  both  ships 
belonging  to  the  same  owners,  the  master  and 
crew  of  the  ship  which  has  performed  the  salvage 
services  are  entitled  to  salvage  remuneration, 
provided  the  services  performed  are  not  within 
the  contract  which  they  originally  entered  into 
with  the  owners,  and  which  they  would  be  paid 
for  by  their  ordinary  wages.  The  Sappho, 
Sappho  (^Owners^  v.  Denton,  8  Moore,  P.  C.  (N.s.) 
66 ;  40  L.  J.,  Adm.  47  ;  L.  R.  3  P.  C.  690  ;  24 
L.  T.  795.    Affirming  19  W.  R.  24. 

The  crews  of  two  ships  belonging  to  J.  L., 
gave  some  assistance  to  a  third  ship  chartered  by 
J.  L.  upon  the  terms  that  he  should  pay  the 
master  and  crew  ;  the  cargo  belonging  to  J.  L. : 
— Held,  that  no  salvage  could  be  claime<l  against 
the  third  ship.     Tlie  Maria  Jane,  14  Jur.  857. 

A  steam  vessel  laden  with  a  general  cargo, 
became  disabled  at  sea  in  consequence  of  her 
machinery  breaking  down.  Her  cargo  had  been 
shipped  under  bills  of  lading,  which  contained 
among  the  excepted  perils  '*  accidents  from 
machinery."  Another  steam  vessel  belonging 
to  the  same  owners  fell  in  with  the  disabled 
vessel,  and  towed  her  into  safety  : — Held,  that 
the  owners  of  the  vessel  rendering  the  service 
were  entitled  to  recover  salvage  remuneration 
against  the  cargo  laden  on  board  the  disabled 
vessel,  and  that  the  master  and  crew  of  the 
vessel  rendering  the  service  were  entitled  to 
recover  salvage  remuneration  against  the  dis- 
abled vessel,  her  freight  and  cargo.  The  Mira nda , 
41  L.  J.,  Adm.  82  ;  L.  R.  3  A.  &  E.  561  ;  27  L.  T. 
389  ;  21  W.  R.  84  ;  1  Asp.  M.  C.  440. 

Fart  Owneri  of  Salving  and  Salved  Ship  the 

■ame.] — When  a  part  owner  has  an  interest  in 
the  vessel  salved,  his  co-owners  and  the  master 
and  crew  of  the  salving  vessel  may  sue  for 
salvage  ;  the  sum  to  which  they  are  entitled 
being  computed  by  deducting,  from  the  value  of 
the  entire  service,  the  share  which  would  have 
been  due  to  such  part  owner,  if  he  could  have 
joined.     The  Caroline,  Lush.  334  ;  5  L.  T.  89. 


[  Chartered  Ship  Salving  another  belonging  to 
the  Charterers.  J — ^A  ship  chartered  by  the  East 
India  Co.  rendered  salvage  service  to  a  ship 
owned  by  the  company  : — Held  salvage  was  pay- 
able to  the  owners  of  the  chartered  ship.  The 
Waterloo,  2  Dods.  433. 

Kaiter  and  Crew  entitled,  (hmers  not.] — ^A 
steamship  laden  with  cargo  became  disabled  at 
sea  in  consequence  of  the  breaking  of  her  crank 
shaft.  Such  breakage  was  caused  by  a  latent 
defect  in  the  shaft,  arising  from  a  flaw  in  the 
welding,  which  it  was  impossible  to  discover. 
Her  cargo  was  shipped  under  bills  of  lading 
which  contained  among  the  excepted  perils  '*  all 
and  every  the  dangers  and  accidents  of  the  seas 
and  of  navigation  of  whatsoever  nature  or  kind." 
Another  vessel  belonging  to  the  same  owners 
towed  the  disabled  vessel  to  a  place  of  safety. 
In  an  action  of  salvage  brought  by  |the  owners, 
masters,  and  crew  of  the  salving  vessel  against 
the  owners  of  cargo  on  the  salved  ship  : — Held, 
that  the  master  and  crew  were  entitled  to  salvage, 
but  that  the  owners  were  not,  for  that  there  was 
an  implied  warranty  by  them  that  the  vessel  was 
seaworthy  at  the  beginning  of  the  voyage.  The 
Glenfruin,  54  L.  J.,  Adm.  49  ;  10  P.  D.  103  ; 
52  L.  T.  769  ;  33  W.  R.  826 ;  5  Asp.  M.  C. 
413. 

Salvage   of  Cargo -^  Oivners    entitled.] — A 

steamship  became  disabled  at  sea  owing  to  the 
breaking  of  her  fly-wheel  shaft,  through  a  flaw 
in  the  welding  existing  at  the  commencement 
of  the  voyage,  but  not  discoverable  by  the  exer- 
cise of  any  reasonable  care.  The  cargo  on  board 
her  was  shipped  under  three  bills  of  lading,  the 
first  of  which  contained,  amongst  other  excepted 
perils,  the  clause  : — "  warranted  seaworthy  only 
so  far  as  oixiinary  care  can  provide " ;  the 
second  :  "  warranted  seaworthy  only  as  far  as 
due  care  in  the  appointment  or  selection  of 
agents,  superintendents,  pilots,  masters,  officers, 
engineers,  and  crew  can  ensure  it"  ;  and  the 
third  :  "  owners  not  to  be  liable  for  loss,  deten- 
tion, or  damage  ...  if  arising  directly  or 
indirectly  .  .  .  from  latent  defects  in  boilers, 
machinery,  or  any  part  of  the  vessel  in  which 
steam  is  used,  even  existing  at  time  of  shipment, 
provided  all  reasonable  means  have  been  taken 
to  secure  efficiency."  A  vessel  belonging  to  the 
same  owners  towed  the  disabled  vessel  to  a  place 
of  safety.  In  an  action  of  salvage  brought  by 
the  owners,  master  and  crew  of  the  salving  vessel 
against  the  owners  of  cargo  in  the  salved  vessel : 
— Held,  that  the  owners  of  the  salving  vessel 
(though  at  the  same  time  owners  of  the  salved 
vessel)  were  entitled  to  salvage,  and  that  the 
owners  of  the  cargo  had  no  remedy  for  breach 
of  the  contract  of  carriage,  for  the  exceptions  in 
the  bills  of  lading  were  such  as  to  constitute  a 
limited  warranty  of  seaworthiness  at  the  com- 
mencement of  the  voyage,  which  limited  warranty 
had  been  complied  with  by  the  ship-owners. 
Laertes,  Cargo  ex,  56  L.  J.,  Adm.  108 ;  12 
P.  D.  187  ;  57  L.  T.  502  ;  36  W.  R.  Ill  ;  6  Asp. 
M.  C.  174.  See  also  The  Agamemnon,  ante, 
coL  612. 

c.  Shipowner  or  Charterer. 

By  agreement  between  the  owner  of  a  steamer 
and  C,  he  agreed  to  charter  the  steamer  for  the 
purpose  of  running  between  certain  named  ports, 
and  to  pay  a  sum  weekly  for  the  use  of  the 
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Steamer  until  the  agreement  was  determined  in 
manner  therein  provided.  The  agreement  pro- 
vided that  C.  should  pay  all  exi)enses  of  the 
crew  and  other  expenses  incidental  to  the 
running  of  the  steamer,  excepting  only  marine 
insurance,  which  was  to  be  defrayed  by  the 
owner ;  that  the  steamer  should  be  delivered  up 
by  C.  on  the  termination  of  the  agreement  in  as 
good  condition  as  at  the  time  of  making  the 
agreement,  reasonable  wear  and  tear  excepted ; 
that  the  master  should  not,  except  in  the  event 
of  his  misconduct,  be  removed  by  C.  without 
consent  of  the  owner.  The  steamer,  while 
running  under  this  agreement,  fell  in  with  a 
disabled  vessel  and  towed  her  into  safety : — 
Held,  that  C.  was  entitled  to  salvage  reward,  in 
respect  of  the  service  rendered  by  the  steamer, 
and  that  the  owner  was  not  entitled  to  salvage 
reward.  The  Scout ^  41  L.  J.,  Adm.  42  ;  L.  K. 
S  A.  &  E.  512  ;  26  L.  T.  371  ;  20  W.  R.  617  ;  1 
Asp.  M.  C.  258. 

The  charterers  of  a  vessel  are  not,  except 
under  very  special  circumstances,  entitled  to  the 
salvage  earned  by  that  vessel.  Th€  Al/en. 
Swabey,  189. 

The  owners  rendering  salvage  services,  being 
also  the  charterers  of  the  vessel  receiving  the 
services,  are  not,  thereby  debarred  from  claim- 
ing salvage  reward,  unless  the  effect  of  the 
charter|iarty  has  been  to  divest  the  owners  of 
the  possession  and  control  of  the  salved  vessel, 
and  to  transfer  the  same  for  the  time  to  the 
charterers.  The  Collier,  L.  R.  1  A.  &  E.  83  ; 
12  Jur.  (N.8.)  789  ;  16  L.  T.  155. 

The  claim  of  an  owner  to  a  share  in  a  salvage 
reward  beyond  compensation  for  damage  in- 
curred by  his  vessel,  is  of  feeble  character,  and 
he  has  no  claim  to  the  custody  of  such  money. 
The  Prineess  Helena,  Lush.  190  ;  30  L.  J.,  Adm. 
137  ;  4  L.  T.  869. 

In  the  absence  of  special  provision  in  the 
charteri)arty  to  the  contrary,  the  owner  and  not 
the  charterer  is  entitled  to  salvage ;  but  the 
salvage  may  give  rise  to  claims  by  the  charterer 
against  the  owner.     The  Al/en,  Swabey,  189. 

Semble.  Salvage  performed  by  a  ship  demised 
to  and  wholly  in  the  possession  of  a  charterer 
enures  to  the  benefit  of  the  charterer.  The 
Maria  Jane,  14  Jur.  857. 

The  owner  of  a  ship  under  charter  awarded 
two-thirds  of  a  prize  captured  by  her.  Thurgar 
V.  Mtrrley,  3  Mer.  20. 

d.  Apprentices. 

ICaBter  of  Apprentiee  Salvor.] — The  master  of 
an  apprentice  is  not  entitled  to  salvage  awai*ded 
for  the  services  of  the  apprentice.  The  Two 
Friends,  2  W.  Rob.  349  ;  8  Jur.  1011. 

Apprentices  are  entitled  to  share  in  salvage, 
and  a  contract  that  their  masters  should  take 
their  shares  is,  semble,  invalid.  Tfie  Columbine, 
2  W.  Rob.  186. 

e.  Affentfl. 

Authority  of  Agent  to  Incur  Ezpeniai — 
Prineiple  upon  whleh  Award  baied.] — ^An  agent 
is  not  precluded  from  claiming  as  a  salvor  ;  but 
where  the  owners  of  the  property  in  danger  have 
requested  him  to  render  assistance,  and  thereby 
have  given  him  a  right  to  some  remuneration, 
though  the  operations  prove  unsuccessful,  the 
assessment  of  the  award,  for  successful  salvage 
services,  will  be  bctsed  upon  the  principle  that 
the  agent  did  not,  like  an  independent  salvor, 


ran  the  risk  of  the  loss  of  the  entire  expenditure 
if  his  efforts  had  proved  unsuccessfuL  The  Kate 
B.  Jones,  [1892]  P.  ^66  ;  69  L.  T.  197 ;  7  Asp., 
M.  C.  332. 

Agent  to  Salve  Cargo.]— One  who  is  appointed 
agent  by  the  master  to  save  cargo  wrecked  may, 
nevertheless,  claim  as  salvor  in  admiralty.  The 
Hapjyy  Return,  2  Hag.  Adm.  207. 

Lloydi'  Agent  Hiring  Xen  to  Salve.]— Lloyds' 
agent  hiring  men  to  assist  a  vessel  in  distress  is 
not  entitled  to  claim  as  a  salvor.  The  Lively, 
3  W.  Rob.  64. 

A  Lloyds'  agent,  who  had  undertaken  the 
salvage  of  a  vessel,  and  had  employed  men  for 
the  purpose,  without  incurring  risk  himself, 
allowed  to  claim  as  salvor.  La  PurUsima  Con- 
cepeion,  3  W.  Rob.  181. 

A  valuable  ship  went  ashore  off  Beachy  Head. 
Two  persons,  Lloyds'  agent  and  another,  as 
agents,  were  employed  by  the  master  to  salve  the 
ship  and  cargo.  They  employed  a  large  number 
of  men  at  an  expense  or  over  1,000/. : — Held, 
that  they  were  entitled  to  salvage.  The  Lady 
Cranstown,  cited  2  Hag.  Adm.  207. 

Xxtraordlnary  Seryioei.] — Where  ship  agents 
render  extraordinayy  services  in  saving  property, 
the  court  will,  under  particular  circumstances, 
allow  a  claim  as  agent  and  a  claim  as  salvor  to 
be  united  and  combined.  Honor,  Cargo  ex,  35 
L.  J.,  Adm.  113;  L.  R.  1  A.  &  E.  87  ;  12  Jur. 
(N.8.)  773  ;  15  L.  T.  677  ;  15  W.  R.  10. 

Bepa]rment  of  Advance  to  Salvors.] — Money 
paid  by  the  ship's  agent  to  salvors,  in  anticipa- 
tion of  an  award,  will  not  be  repaid  out  of  the 
fund  in  court  to  those  who  advance  it.  The 
Louisa,  3  W.  Rob.  99. 

f.  Owner  of  Salving  Ship. 

Ship  lupplying  Seamen — Owneri  entitled  to 
Salvage.] — The  ownera,  master  and  crew  of  a 
ship  that  supplies  seamen  in  mid-ocean  to 
another  that  is  short  handed  are  entitled  to 
salvage,  as  well  as  the  seamen  who  are  trans- 
ferred.    The  Roe,  Swabey,  85. 

Owner  of  Smaok  Salvor.] — ^Where  services  of 
smacksmen  are  accepted,  the  smackowner  is 
entitled  to  share  in  the  award.    The  Norden, 

1  Spinks,  185. 

Owners  of  Boats   used   by  Salvors.]  —  The 

owners  of  boats  used  in  a  salvage  service : — 
Held,  not  entitled  to  salvage,  not  having  been 
personally  engaged  in  the  service ;  but  to 
remuneration  for  the  use  of  their  boats.  The 
Charlotte,  3  W.  Rob.  68  ;  6  Not.  of  Cas.  279. 

g.  Ooaatg'aard  and  Lightship  Ken. 

Coastgaardmen.] — Coastguardmen  are  entitled 
to  salvage,  though  it  is  their  duty  to  do  such 
work.    Silrer  Bullion,  2  Spinks,  70. 

Coastgnard  Officer.] — Claim  for  salvage  of  a 
coastguard  officer  who  sent  his  men  and  boat, 
but  did  nothing  himself,  rejected.    The   Vine, 

2  Hag.  Adm.  1. 

Lightship  Crew.] — Some  of  the  crew  of  a 
lightship  rendered  salvage  services  : — Held,  that 
those  who  remained  on  board  could  not  share  in 
the  awai-d.    The  Emnva,  3  W.  Rob.  151. 
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h.  Other  Persons. 


Idfeboftt  Crew  in  EmploTment  of  Harbour 
Authority.] — The  Mersey  Docks  and  Harbour 
Board  agreed  with  a  tug  owner  that  the  latter 
should,  by  day  or  night,  tow  their  lifeboat  to  sea 
at  fifteen  guineas  for  each  trip.  The  tug,  in 
pursuance  of  this  agreement,  towed  out  the 
lifeboat,  which  rescued  the  crew  of  a  ship  in 
distress  ;  afterwards  she  returned  and  brought 
in  the  ship  and  cargo  : — Held,  that  the  owners, 
master  and  crew  of  the  tug  were  entitled,  not- 
withstanding the  agreement  with  dock  company, 
to  claim  for  life  salvage.  TJie  Pensaeola^  Br. 
&  Lush.  307. 

Faitenger — Kaval  Offloer.]~A  naval  officer, 
being  a  passenger  on  board  a  brig  that  got  into 
distress,  contributed  his  assistance  : — Held,  that 
he  could  not  claim  as  a  salvor.  The  Branston^ 
2  Hag.  Adm.  3,  n. 

Whole  Crews  of  Boata  employed  entitled  to 
Share.] — ^Where  two  luggers  rendered  salvage 
service,  all  the  crews  of  both  were  held  entitled 
to  share,  though  some  only  were  employed.  Tlie 
Mountaineer^  2  W.  Rob.  7. 

Wreoked  Crew  on  Board  Salved  Ship.]— A 

wrecked  crew  on  board  the  salved  ship  awarded 
salvage  for  their  exertions  in  salving  the  ship. 
Tlie  Salacia,  2  Hag.  Adm.  262. 

Ship' I  Company  adrift  Pioking  up  an  Aban- 
doned Ship.] — A  vessel  ashore  and  abandoned  on 
a  reef  off  Cuba  was  picked  up  by  the  crew  of 
another  vessel  also  ashore  and  abandoned  in  the 
neighbourhood  and  brought  to  England.  Salvage 
awarded  to  the  crew,  but  not  to  the  ownei-s,  of 
the  other  ship.  The  Two  Fnendit,  2  W.  Rob. 
349  ;  8  Jur.  1011. 

Bopreaentati7ei  of  Deoeaoed  Salvors.] — Share 
of  the  salvage  awarded  to  the  representatives  of 
salvors  who  were  drowned  in  the  service.  Tlie 
Marquis  of  Huntly^  3  Hag.  Adm.  246. 

Salvon  abandoning  Ship  afterwards  Salved  by 
others.] — Salvors  made  great  efforts  to  save  a 
ship,  but  were  at  last  compelled  to  abandon  her ; 
it  was  uncertain  what  effect  their  action  had  on 
the  saving  of  the  ship.  Afterwards  she  was 
picked  up  derelict  and  brought  in  by  other 
salvoi-s  : — Held,  that  the  original  salvors  were 
entitled  to  salvage.     Tlie  E,  V,,  1  Spinks,  63. 

Crew  Betnming  to  Abandoned  Ship.] — A  ship 
was,  by  her  master's  order,  abandoned  at  sea. 
The  next  day  her  crew,  by  order  of  the  consul 
at  Vigo,  were  put  on  board  a  steamship,  which 
fell  in  with  the  abandoned  ship.  Part  of  the 
crew  volunteered  to  go  on  board  her,  without 
the  master :  and  they  did  so,  and  with  some 
assistance  from  boats,  carried  her  to  Corunna  : — 
Held,  that  they  were  entitled  to  salvage.  The 
Florence,  16  Jur.  572. 

Lords  of  ICanors.] — A  lord  of  a  manor  is  not 
entitled  to  salvage  for  taking,  against  the  consent 
of  the  owner,  and  preserving  part  of  a  ship 
thrown  on  his  manor,  when  the  servants  of  the 
owner  are  there  to  take  care  of  it  for  him. 
Sutton  V.  Bvek,  2  Taunt.  302 ;  11  R.  R.  585.  See 
also  Geere  v.  Burkensham,  supra,  col.  594. 

Beaohmen.] — Two  fishing  smacks  fell  in  with 
a  derelict  vessel,  about  seventy  miles  from  the 


English  coast,  and  took  her  ia  tow  after  great 
risk,  and  two  days  afterwards  brought  her  close 
to  Yarmouth,  when  the  smacksmen,  to  expedite 
the  completion  of  the  salvage,  engaged  a  steam- 
tug  to  take  her  in  tow,  but  through  the  mistake 
or  misconduct  of  those  on  board  the  tug  the  vessel 
got  aground,  whereupon  the  tug  left  the  smacks- 
men,  went  in  search  of  assistance,  and,  in  their 
temporary  absence,  a  number  of  beachmen  took 
possession  of  the  vessel  and  brought  her  safely 
into  harbour.  The  admiralty  court  held,  that, 
owing  to  the  misconduct  of  the  tug,  the  smacks- 
men's  efforts,  however  meritorious,  did  not  suc- 
cessfully salve  the  vessel,  and  that  they  were  not 
entitled  to  share  in  the  salvage,  and  decreed 
salvage  to  the  beachmen  only.  Upon  appeal,  the 
judgment  was  reversed,  and  a  liberal  salvage 
allowed  to  the  smacksmen.  The  Atla^j  15  Moore, 
P.  C.  329  ;  31  L.  J.,  Adm.  210  ;  8  Jur.(N.8.)  753  ; 
6  L.  T.  737  ;  10  W.  R.  850. 

Anohors  of  Salved  Ship  Booovered.] — ^Wbere 
salvors,  in  getting  a  ship  off  a  sand  slipped  both 
her  anchors,  and  after  getting  the  ship  off  the 
sand  called  in  another  boat  to  recover  the 
anchors : — Held,  that  the  people  who  got  the 
anchors  were  not  entitled  to  share  in  the  salvage 
award  for  ship  and  cargo.  The  Endeuvour, 
Colley  V.  Watfon,  6  Moore,  P.  C.  334  ;  6  Not.  of 
Cas.  57. 

Schooner  Salvor  Superseded  by  Steamship.] — 
A  ship  abandoned  at  sea  was  taken  possession  of 
by  a  small  schooner,  and  after  being  towed  by 
her  for  some  time  was  boarded  and  taken  to 
Liverpool  by  the  steamship.  The  steamship  had 
been  hired  for  the  purpose  by  underwriters  of 
the  abandoned  ship  and  cargo.  In  a  salvage 
action  by  these  persons :  —  Held,  that  the 
schooner  was  entitled  to  claim  as  first  salvor ; 
also,  that  the  hirars  of  the  steamship  were 
entitled  to  salvage,  being  justified  in  taking 
lK>ssession,  as  against  the  schooner,  she  being  too 
small  to  accomplish  the  service.  The  Piehwick, 
16  Jur.  669. 

Both  Ships  British.] — It  is  no  answer  to  a 
claim  for  salvage  abroad  that  both  ships  were 
British.     Tfie  PoHia,  9  Jur.  167. 

Civil  Salvage  awarded  to  Xilitary  Salvors.] — 
Civil  salvage  awarded  to  one  claiming  military 
salvage,  the  ship  being  in  distress  at  the  time. 
The  Franklin,  4  C.  Rob.  147.    S.  P.,  The  Louisa, 

1  Dods,  317. 

Intention  of  Salvor  —  lEistake  of  Faet] — 
Where  a  person  renders  services  in  a  nature  of 
salvage  to  a  vessel  which  he  at  the  time  bonft 
fide  l&lieves  to  be  his  own  by  purchase  or  other- 
wise, he  is  not  precluded  from  recovering  salvage 
reward  in  respect  of  such  services  because  it 
turns  out  in  fact  that  the  vessel  was  not  his 
I)roperty.  The  Liffty,  58  L.  T.  351 ;  6  Asp.  M.  C. 
255. 

Whole  Crew  of  Salving  Ship  entitled  to  Share.] 
— Those  of  a  ship's  crew  who  go  on  t)oard  the 
ship  in  distress  have  not  an  exclusive  claim  to 
salvage.  The  rest  of  the  .crew,  being  ready  to 
assist,  are  entitled  to  share.     The  Baltimore, 

2  Dods.  132. 

Passengers— Cattle-men.] — The  "B.,"  while 
on  a  voyage  from  Boston  to  Liverpool  with  live 
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cattle,  fell  in  with  a  derelict  ship,  and  towed  her 
to  Queenstown.  In  an  action  by  the  owners, 
master  and  crew  of  the  "  B."  for  salvage,  the  cattle- 
men claimed  to  participate  in  the  award  : — Held, 
that  they  were  not  entitled  to  any  share  in  the 
salvage  award.  The  Qtriolanut,  59  L.  J.,  Adm.  59 ; 
15  P.  D.  103  ;  62  L.  T.  844  ;  6  Asp.  M.  C.  514. 

Passengers  rendering  services  to  ship,  where 
there  is  a  common  duiger,  are  not  entitled  to 
salvage  reward.  TJt^  Vrede  (Lush.  322 ;  80  L.  J., 
Adm.  209),  infra. 

Passengers  voluntarily  remaining  on  board  a 
vessel  injured  by  a  collision,  and  working  at  the 
pumps,  are  not  entitled  to  salvage.    lb. 

A  ship  being  in  danger,  and  the  captain  and 
part  of  the  crew  having  made  their  escape,  a 
passenger,  at  the  request  of  the  rest  of  the  crew, 
took  the  command,  and  brought  the  ship  safe  to 
port.  The  merits  of  the  passenger  in  saving  the 
ship  were  acknowledged  by  the  owner  in  a  £tter 
to  one  of  the  underwriters,  wherein  he  expressed 
a  desire  to  make  him  a  compensation  : — Held, 
that  the  passenger  was  entitled  to  sue  the  owner 
for  the  salvage.  Newfnan  v.  Walters^  3  Bos.  &  P. 
€12  ;  7  R.  R.  886. 

Kate  remaining  on  Yeiiel  abandoned  by  Crew.] 

— Two  vessels  came  into  collision  on  the  high 
seas.  One  of  the  vessels  (a  barque)  received 
damage,  and  all  her  crew,  except  her  mate, 
escaped  on  board  the  other  vessel.  The  mate  of 
the  barque  remained  on  board  her,  and  navigated 
her  until  he  obtained  assistance  from  a  steam 
vessel.  The  steam  vessel  then  took  the  barque 
in  tow  and  brought  her  into  port  in  safety,  the 
mate  still  assisting  in  her  navigation : — Held, 
that,  in  awarding  salvage  to  the  owners,  master 
and  crew  of  the  steam  vessel,  the  right  of  the 
mate  of  the  damaged  ship  to  claim  salvage 
reward  for  his  services  should  be  taken  into  con- 
sidei'ation,  and  that  the  mate,  upon  his  claim 
being  brought  before  the  court,  was  entitled  to 
rank  as  a  salvor.  TJt£  Le  Jonet^  41  L.  J.,  Adm. 
95  ;  L.  R.  3  A.  &  E.  556  ;  27  L.  T.  387 ;  21  W.  R. 
S3  ;  1  Asp.  M.  C.  438. 

Seamen  of  Salving  Ship.]  —  Salvage  service 
may  be  performed  by  the  seamen  of  the  ship 
salved  when  an  abandonment  of  her  has  put  an 
end  to  their  original  contract,  lite  Vretle 
<Lush.  322  ;  30  L.  J.,  Adm.  209),  supra. 

If,  upon  a  ship  being  wrecked,  the  master, 
improperly  disregarding  the  intei-ests  of  the 
owners  of  ship  and  cargo,  discharges  the  sea- 
men, the  discharge  is  nevertheless  valid,  unless 
the  seamen  are  proved  to  have  fraudulently 
accepted  their  discharge ;  and  subsequent  services 
rendered  by  them  to  ship  and  cargo  are  salvage 
services.     The  Warrior,  Lush.  476  ;  6  L.  T.  133. 

In  order  to  deprive  a  seaman  of  his  right  to 
share  in  salvage,  neither  the  agreement  for  the 
vessel  to  be  employed  in  salvage  service,  nor  the 
stipulation  that  he  shall  waive  his  claim  for 
salvage,  need  be  in  writing  to  satisfy  25  &  26 
Vict.  c.  63,  8. 18,  but  both  must  be  clearly  proved 
by  those  who  dispute  his  right.  The  Pride  of 
Camida,  Br.  &  Lush.  208 ;  9  L.  T.  546. 

Contract  with  ITnderwriten  —  Work  and 
Xabonr — Failure  of  Underwriters — Liability  of 
Owners.] — Persons  rendering  services  in  them- 
selves  of  a  salvage  nature  under  a  contract  for 
work  and  labour,  are  excluded  from  subsequently 
claiming  against  the  property  as  salvors  in 
res{)ect  of  those  services,  whether  the  contract 


<  under  which  the  services  are  performed  be  made 
I  with  the  owners  of  the  property  or  with  third 
)  persons.     The  Stdumy  Prinre,  66  L.  J.,  Adm. 

45:  [1896]  P.  120;  74  L.  T.  32 ;  8  Asp.  M.  C. 

128. 

See  also  5,  Salvage  Services,  supra. 


10.  Who  ABE  Liable  to  Pat  Salvage. 

Ship  indirectly  Benefited.]  —  Salvage  is  not 
due  from  the  owners  of  a  vessel  xhsX  only 
indirectly  receives  a  benefit  from  salvage  services 
rendered  to  another  vessel  driving  in  her  neigh- 
bourhood. The  Annapolis,  Tfie  Golden  LtgfUj 
and  The  H.  M,  Haye^,  Lush.  355  ;  5  L.  T.  37— 
P.O. 

Liability  of  Persons  not  the  actual  Owners 
of  Property  saved.]  —  The  liability  to  pay 
salvage  is  not  confined  to  the  actual  legal  owners 
of  the  property  saved,  but  extends  to  those  who 
have  an  interest  in  that  property,  which  interest 
has  been  saved  by  the  placing  of  the  property 
itself  in  a  position  of  security.  Five  Steel 
Barges,  59  L.  J.,  Adm.  77 ;  15  P.  D.  142 ;  63 
L.  T.  499  ;  39  W.  R.  127  ;  6  Asp.  M.  C.  580. 

BaU  Insufficient — ^Liability  of  Appearers.]  — 

See  Th^  Dictator,  infra,  col.  851. 

Salvage  payable  by  cargo  owners  in  conse- 
quence of  the  negligence  of  the  master  is 
recoverable  against  the  ship,  under  24  Vict, 
c.  10.  The  Princess  Riryal,  39  L.  J.,  Adm.  43  ; 
L.  R.  3  A.  &  E.  41 ;  22  L.  T.  39. 

Salvage  by  Ship  of  same  Owners.] — See  The 

Waterloo,  supra,  col.  620. 

I  Foreign  Ship  of  War.]  —  Salvage  services 
I  having  been  rendered  to  a  Dutch  ship  of  war 
j  brought  into  Mount's  Bay,  she  was  arrested  in  a 
I  salvage  suit,  and  800Z.  awarded  to  the  salvors. 
'  The  Prim  Frederik,  2  Dotis.  451.  N.B.— No 
'  application  for  release  of  the  ship  was  made,  and 

a  protest  to  the  jurisdiction  having  been  put  in, 
I  the  case  w»i8  decided  by  Sir  W.  Scott  at  the 

request  of  the  Netherlands  government. 

Life  Salvage— Passengers  taken  firom  Wreck.] 

I  — The  owners  of  a  passenger  vessel  ashore,  from 
;  which,  at  her  master's  request,  a  passing  vessel 
I  took  the  passengers,  there  being  no  risk  of  life, 
j  are  not  liable  for  salvHge.  Tlie  Mariposa,  65 
-  L.  J.,  Adm.  104  ;  [1896]  P.  273  ;  75  L.  T.  54 ; 
\  45  W.  R.  191  ;  8  Asp.  M.  C.  159. 

Action  in  personam — Lies  in  Admiralty  for 
Salvage.]— r/i<?  Fite  Steel  Barges,  supra.  And 
see  Ttie  hope,  and  cases  infra,  col.  667. 


11.  Contribution  to  Salvage. 

Shipowners.]— The  "  C,"  a  Spanish  steamship, 
fell  in  at  sea  with  the  "  S.,"  an  English  steamship, 
with  signals  of  distress  flying,  and  helpless  from 
injuries  sustained  in  a  collision.  The  passengers 
of  the  "  S."  and  specie,  which  had  formed  part  of 
her  cargo,  having  been  taken  on  board  the  "  C," 
attempts  were  made  by  the  "  C."  to  tow  the  "  S." 
into  safety.  These  attempts  were  ineffectual,  and 
ultimately,  after  the  master  and  crew  of  the  "  S." 
had  gone  on  board  the  ''C,"  the  "S."  was  abandoned 
and  her  passengers,  master  and  crew  were  landed 
in  safety  at  an  English  port.    Afterwards  the 
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specie  was  arrested  in  an  action  for  salvage 
instituted  at  the  suit  of  the  owners,  master  and 
crew  of  the  "  C,"  who  claimed  to  recover  for  life 
salvage  and  for  salvage  services  rendered  to  the 
"  S."  and  the  specie.  The  owners  of  the  specie 
appeared  as  defendants,  and  served  a  notice  on 
the  owners  of  the  "  S."  to  contribute  to  the  remu- 
neration claimed  by  the  plaintiflFs.  Thereupon 
the  owners  of  the  "  S."  appeared.  At  the  hearing 
the  court  awarded  salvage  to  the  plaintiffs  for 
the  services  rendered,  but  reserved  all  questions 
as  to  the  liability  of  the  owners  of  the  "  S."  The 
ownere  of  the  specie  then  moved  the  court  to 
declare  that  such  portion  of  the  sum  awarded  as 
was  awarded  for  life  salvage  ought  to  be 
recouped  to  the  owners  of  the  specie.  The  court 
refused  the  motion,  on  the  ground  that  no  pro- 
perty belonging  to  the  owners  of  the  "  S."  having 
been  salved,  they  could  not  be  held  personally 
liable  to  pay  any  portion  of  the  sum  awarded. 
The  Sarpedo-n,  Cargo  ex,  3  P.  D.  28  ;  37  L.  T.  505  ; 
26  W.  R.  374  ;  3  Asp.  M.  C.  509. 

Shipowner  and  Owner  of  Cargo.] — The  pay- 
ment into  court  of  8/.  a  ton  under  25  &  26  Vict, 
c.  63,  s.  54,  does  not  place  the  shipowner  in  the 
position  of  a  peraon  who  has  not  done  wrong. 
The  owner  of  a  ship  sunk  by  a  collision  in  the 
Thames  admitted  it  to  be  his  fault,  and  paid 
into  court  8^.  a  ton  in  a  suit  to  limit  his  liability. 
The  Thames  conservators  having  powers  under 
the  Removal  of  Wrecks  Act,  1877,  and  the 
Thames  Conservancy  Acts,  raised  the  ship  and 
delivered  the  ship  and  cargo  to  the  owner,  he 
undertaking  to  pay  the  expenses  of  raising. 
Part  of  the  cargo  was  some  wool,  which  was 
damaged  by  being  sunk  : — Held,  that  the  ship- 
owner was  bound  to  deliver  the  wool  to  the 
owner  of  the  wool  without  claiming  from  him 
by  way  of  contribution  to  salvage  any  part  of 
the  expenses  of  raising  the  ship  and  cargo.  T?ie 
EttHck  or  Prehn  v.  Bailey,  6  P.  D.  127  ;  45  L.  T. 
399 ;  4  Asp.  M.  C.  465—0.  A.  Affirming  50  L.  J., 
Adm.  65. 

Ship  and  cargo  must  each  pay  its  own  share 
of  salvage ;  neither  can  be  made  liable  for  the 
salvage  due  from  the  other,  whether  the  salvore 
proceed  in  the  admiralty  court  or  before  the  local 
magistrates.     The  Pyrhuiee,  Br.  &  Lush.  189. 

The  owners  of  goods  on  board  a  ship  are  bound 
to  contribute  to  the  general  salvage  of  the  ship 
and  cargo  as  in  a  case  of  general  salvage.  Briggs 
V.  MercJiafU  Traderi^  Ship,  Loan  ajid  Assurance 
Society.  13  Q.  B.  167  ;  18  L.  J.,  Q.  B.  178  ;  13 
Jur.  787. 

Negligent  Kftvigation  —  Bight  of  Owner  of 
Cargo  against  Shipowner.] — The  plaintiffs  under 
a  charterparty  shipped  a  large  quantity  of  rye 
on  board  one  of  the  defendants'  ships,  to  be 
carried  from  the  port  of  T.  to  the  port  of  A. 
Owing  to  the  negligent  navigation  of  the  defen- 
dants' servants  the  ship  was  cast  ashore,  and  a 
large  quantity  of  the  rye  was  lost ;  but  a  con- 
siderable quantity  was  saved  by  the  Salvage 
Association,  who  were  employed  by  the  under- 
writers of  the  cargo  with  the  assent  of  the 
defendants.  The  average  statement  was  pre- 
pared, and  the  sum  ass^sed  was  agreed  to  by 
the  plaintiffs,  and  the  Salvage  Association  were 
paid  by  the  underwriters  the  expenses  claimed 
by  them.  The  plaintiffs  brought  their  action  to 
recover  the  amount  of  the  salvage  expenses  so  paid 
by  the  underwriters.  The  plaintiffs  recovered  a 
verdict  for  an  amount  to  be  settled  out  of  court. 


The  question  of  law  involved  in  the  case  was 
reserved  for  further  consideration.  The  defen- 
dants contended  that  they  were  not  liable 
because  the  plaintiffs  themselves  had  not  paid 
the  expenses,  and  the  payment  under  the  cir- 
cumstances was  voluntary : — Held,  on  further 
consideration,  that  the  plaintiffs  were  entitled  to 
recover  the  amount  of  the  salvage  expenses,  as 
without  their  being  incurred,  the  remainder  of 
the  cargo  could  not  have  been  sent  to  its 
destination,  which  was  for  the  benefit  of  the 
defendants,  and  that  the  payment  under  the 
circumstances  was  not  voluntary.  Searamanga 
V.  Marquand,  53  L.  T.  810  ;  5  Asp.  M.  C.  606— 
C.  A.    Affirming  1  Cab.  &  E.  500. 

Shipowner  and  Charterer.]  — Where  a  ship 
was  chartered  on  the  voyage  out  and  home, 
at  21.  10*.  per  ton,  register  measurement,  per 
month,  2,5002.  to  be  paid  on  clearing  outwarids, 
the  like  sum  at  the  end  of  twelve  months,  and 
the  remainder  three  months  after  being  reported 
at  the  custom-house  on  her  retui*n :  and  the 
ship  delivered  her  outward  cargo,  and  sailed 
with  her  homeward  cargo,  and  was  captured  and 
recaptured  on  the  homeward  voyage ;  and  the 
ship  and  cargo  were  sold  by  consent  of  all  parties, 
the  owners  and  charterers  having  respectively 
made  claim  in  the  admiralty  court  to  ship  and 
goods,  where  restitution  was  decreed  to  them 
upon  payment  of  salvage  : — Held,  that  the  char- 
terers (having  paid  the  two  sums  of  2,500/.> 
were  not  liable  to  contribute  to  the  shipowner 
for  salvage  in  respect  of  their  goods,  where  the 
proceeds  of  the  goods  fell  short  of  the  sum  due 
for  the  residue  of  the  fi-eight ;  but  that  the 
shipowner,  in  respect  of  the  freight,  was  liable 
for  the  whole  salvage ;  and  the  charterers 
having  paid  such  contribution  out  of  the  pro- 
ceeds of  the  goods,  under  a  security  given  by 
them  for  payment  of  the  salvage,  with  the  assent 
of  the  shi]>owner  as  far  as  his  liability  was  con- 
cerned : — Held,  that  they  might  set  it  off  in  an 
action  by  the  owner  for  the  residue  of  the 
freight.  Secus,  as  to  the  charges  of  establishing- 
the  claim  to  the  cargo,  and  procuring  the  decree 
for  its  restitution  ;  for  the  charterers  alone  were 
liable  to  them.  Cox  v.  May,  4  M.  &  S.  152  ;  16 
R.  R.  422. 

Ships  in  Collision.] — Two  vessels  came  into 
collision.  The  court  pronounced  them  both  in 
fault.  One  vessel  was  subsequently  abandoned^ 
but  salved  by  other  parties  : — Held,  that  the 
ownera  of  the  abandoned  v^sel  could  not 
recover  the  salvage  awarded  against  them  from 
the  other  vessel.  The  Linda,  4  Jur.  (N.s.)  146  ; 
6  W.R.  196. 

BnUion  —Liability  to  Contribate.]  —  Where 
steam -tugs  rendered  salvage  services  by  towing  a 
sinking  ship  with  passengers,  cargo  and  bullion 
on  board  into  safety,  it  was  held,  that  the  bullion 
was  liable  to  contribute  to  the  salvage  rewanl  in 
proportion  to  its  value  rateably  with  the  other 
property  salved.  The  Longftrrd,  .50  L.  J..  Adm. 
28  ;  6  P.  D.  60  ;  44  L.  T.  254  ;  29  W.  R.  491  ;  4 
Asp.  M.  C.  385.     But  see  The  Emma,  infra. 

Smacksmen  warped  a  derelict  off  a  rock  and 
put  her  in  a  position  where  part  of  some  bullion 
on  board  could  be,  and  was,  taken  away  by  her 
master.  She  afterwards  sank,  and  was  subse- 
quently weighed  and  taken  to  Harwich  by  other 
salvors  : — Held,  that  all  the  salvors  should  share 
alike,  and  that  the  bullion  taken  off    by  the 
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master  must  contribute.  The  Jonge  Basti-aan, 
6  C.  Rob.  322. 

Cargo-ownon  not  beitore  Conrt.J — A  sum  of 

400i.  was  decreed  in  pursuance  of  an  agreement 
for  salvage  to  ship,  cargo  and  freight ;  the  values 
of  ship  and  freight  only  being  then  known,  and 
the  cargo-owners  not  before  the  court.  Separate 
proceedings  were  aftem'ards  taken  against  the 
cargo-owners,  who  offered  to  pay  their  share  of 
the  400Z.  upon  the  nett  proceeds  of  the  cargo  : — 
Held,  that  in  ascertaining  the  nett  proceeds,  dis- 
count and  other  accustomed  charges  might  be 
deducted,  and  that  the  costs  of  the  original  pro- 
ceedings must  be  borne  rateably  by  the  cargo- 
owners,  though  not  then  before  the  court.  Tlie 
Peace ^  Swabey,  115. 

81iip  and  Cargo  salved  Asteised  togetlier.] — 

The  court  assesses  the  salvage  award  upon  the 
ship  and  cargo  as  a  whole,  and  each  pays  its 
rateable  share  of  the  sum  awarded,  without 
reference  to  the  fact  that  the  services  were  of 
greater  value  to  the  one  property  than  to  the 
other ;  except  only  in  case  of  bullion  saved. 
The  Emma,  2  W.  Rob.  316  ;  3  Not.  of  Cas.  114. 
Not  followed  in  The  Longford,  supra. 

AgreomeiLt  by  Shipowner  to  pay  SalTage^ 
liability  for  ftalvage  of  Cargo.]— See  The  Prinz 
Heinrich,  infra,  col.  654. 

Amount  awarded  paid  to  Bhipownen  — 
Enibrcing  Payment  to  Seamen.] — No  action  is 
maintainable  by  a  seaman  for  his  share  of  salvage 
awarded  by  two  justices,  under  17  &  18  Vict. 
c.  104,  s.  460,  and  paid  to  the  owner  of  the  salvor 
vessel.  Atkinson  v.  Woodall,  1  H.  &  C.  170 ; 
31  L.  J.,  Ex.  352  ;  8  Jur.  (N.8.)  720  ;  6  L.  T.  361  ; 
10  W.  R.  671. 

Lender  on  Bottomry.] — Not  liable  to  con- 
tribute to  salvage.  Walpola  v.  Ewer,  Park, 
Marine  Insurance  (8th  ed.)  898 ;  Joyce  v. 
miliamsan,  3  Dougl.  162. 

12.  Derelict  and  Wreck. 

Dereliet — What  is.] — A  laden  barge  acci- 
dentally breaking  loose  from  her  moorings  in  the 
Thames,  and  drifting  about  with  no  one  on  board, 
is  not  derelict,  and  consequently  not  wreck  within 
the  meaning  of  the  Merchant  Shipping  Act,  1854 
(17  k,  18  Vict.  c.  104),  and  persons  finding  her 
and  mooring  her  in  safety  are  not  precluded  from 
recovering  salvage  for  so  doing  by  reason  of 
their  neglecting  to  comply  with  the  provisions 
of  8.  450.  and  to  deliver  the  barge  to  the  receiver 
of  wreck.  Th^  Zeta,  44  L.  J.,  Adm.  22  ;  L.  R. 
4  A.  &  E.  460 ;  33  L.  T.  477  ;  24  W.  R.  180  ;  3 
Asp.  M.  C.  73. 

When  on  the  alarm  attending  a  collision  the 
crew  of  one  vessel  jumps  on  board  the  other,  such 
abandonment  does  not  of  itself  constitute  a  case 
of  derelict.     The  Fenix,  Swabey,  13. 

In  the  case  of  a  derelict  the  salvors  have  a 
right  to  exclusive  possession  of  the  vessel ; 
unless  it  has  been  utterly  abandoned,  and  is  in 
contemplation  of  law  a  derelict,  the  occupying 
salvors  are  bound  to  give  up  charge  to  the 
master  on  his  appearing  and  claiming  charge, 
and  the  master  may  then  refuse  to  continue 
to  employ  them,  and  may  employ  others,  and 
may  take  what  measures  he  thinks  fit  for  the 
preservation  of  the  vessel.  The  Champion , 
Br.  &  Lnsh.  69. 


Where  a  vessel  was  picked  up  with  four  to  five 
feet  water  in  the  hold,  her  compasses  and  the 
seamen's  clothes  having  been  taken  off,  the 
court  pronounced  against  her  as  a  derelict, 
though  it  did  not  appear  that  her  crew  had  left 
sine  spe  recuperandi.  The  Gertrude,  30  L.  J., 
Adm.  130. 

A  vessel  having  run  ashore  on  the  coast  of 
Essex,  was  assisted  by  the  owner  of  a  smack, 
who  put  down  an  anchor  and  a  hawser  attached 
to  the  vessel  for  the  purpose  of  securing  her. 
The  smack  then  left  her,  for  the  purpose  of 
carrying  away  some  of  her  stores,  with  the 
intention,  however,  of  returning.  The  owner 
of  another  smack  came  to  her  afterwanls,  and 
finding  no  one  in  or  near  the  vessel,  and  her 
deck  under  water,  took  away  the  anchor  and 
hawser,  and  delivered  them  up  to  the  deputy 
vice-admiral  of  Essex : — Held,  that  the  anchor 
and  hawser  were  not  parted  with,  or  left  and 
abandoned,  within  1  &  2  Geo.  4,  c.  75,  s.  1,  and 
that  the  deputy  vice-admiral  was  not  justified  in 
detaining  them  until  salvage  was  paid  or  security 
given  for  its  payment.  Clark  v.  Chamberlain^ 
2  M.  &  W.  78  ;  2  Gale,  217. 


Abandonment  of,  by  Salvors — ^Bigbt  to 


Bemnneration.] — The  barque  "  N.*'  fell  in  with 
the  '•  K.,"  a  derelict  barque,  in  the  Atlantic,  and 
put  five  hands  on  board  of  her,  who  navigated 
her  for  three  days.  The  "  K."  then  fell  in  ^nth 
the  barque  "  B.,"  and  the  five  hands  on  board  of  the 
*'  K."  were,  at  their  own  request,  taken  on  board 
the  "  B. "  The  "  B."  then  sent  some  of  her  own  crew 
on  board  the  "  K.,"  and  took  her  in  tow,  and 
towed  her  till  the  tow-rope  broke,  when  the  vessels 
parted  company,  and  the  hands  on  board  the  "K.," 
with  the  assistance  of  the  "  L.,"  a  steamship  which 
they  afterwards  fell  in  with,  brought  the  "  K."  into 
Falmouth.  In  suits  instituted  on  behalf  of  the 
masters,  owners  and  crews  of  the  "  N.,"  the  "  B." 
and  the  "  L.,"  the  court  held,  that  the  master, 
owners  and  crew  of  the  "  N."  were  not  entitled  to 
salvage  reward,  but  awarded  salvage  to  the 
remaining  plaintiffs.  The  Killeena,  51  L.  J., 
Adm.  11  ;  6  P.  D.  193 ;  45  L.  T.  621  ;  30  W.  R. 
339  ;  4  Asp.  M.  C.  472. 

Wreok.] — Timber  which  has  been  moored  on 
a  river  (some  miles  above  a  harbour)  opposite  to 
the  owners'  premises,  and  has  driftai  therefrom 
to  the  sea,  in  consequence  of  an  accidental 
loosening  of  the  fastenings,  is  not  a  wreck 
within  17  &  18  Vict.  c.  104,  s.  458,  entitling  the 
justices  to  make  an  award  for  salvage,  and  the 
salvors,  obligees  of  a  bond  given  by  the  owner 
to  abide  this  award,  are  not  entitled  to  sue  on 
such  bond.  Palmer  v.  Rtrnee,  3  H.  &  N.  505 ; 
27  L.  J.,  Ex.  437  ;  6  W.  R.  674. 

The  jurisdiction  of  the  admiralty  subsists  as 
long  as  the  shore  is  covered  with  water,  and  the 
rights  of  lords  of  manors  can  exist  only  as  long 
as  the  land  is  left  dry.  Therefore  a  ship  cannot 
be  considered  "  wreckum  maris,"  nor  the  claim 
of  a  lord  of  the  manor  to  wreck  sustained,  unless 
at  the  time  of  taking  possession  she  is  either  on 
the  shore  itself  or  left  high  and  dry  on  land. 
The  Pauline,  2  W.  Rob.  358  ;  9  Jur.  286.  See 
also  Stackpole  v.  Reg,,  Ir.  R.  9  Eq.  619—0.  A. 

Award  in  ease  of.] — See  13,  Award,  cols.  632, 
641. 

Bliip  abandoned  by  Captors. — A  ship  that  had 
been  captured  and  af terwaixis  abandoned  by  the 
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€nemy  was  picked  up  at  sea  by  salvors  : — Held, 
that  she  was  not  derelict.  The  John  and  Jane^ 
4  C.  Rob.  216. 

A  ship  captured  by  the  enemy  and  abandoned 
by  the  captors  was  picked  up  and  brought  into 
safety.  A  moiety  of  her  value  awanled  for 
salvage,  as  for  a  derelict.  Th^.  Lord  Kelsan^ 
Edwards,  79. 

13.  Award. 

a.  Qenerally. 

Prineiplet  diiousaed.] — Principles  governing 
amount  of  award  discussed.  The  Salacia^  2  Hag. 
Adm.  262. 

Hot  Asiessed  on  quantum  memit  Frineiple.] 

— Salvage  expenses  are  not  assessed  upon  the 
quantum  meruit  principle,  but  on  the  general 
principle  of  maritime  law,  rewarding  persons 
who  by  great,  and  perhaps  dangerous,  exertions 
bring  in  a  ship,  for  which  exertions,  if  not  suc- 
cessful, nothing  would  have  been  paid.  Aitehi- 
*on  V.  Lohre,  49  L.  J.,  Q.  B.  123 ;  4  App.  Cas. 
755  ;  41  L.  T.  323  ;  28  W.  R.  1  ;  4  Asp.  M.  C. 
168— H.  L.  (E.)  See  also  Tlie  De  Bay,  infra, 
col.  636. 

Salvage  is  not  to  be  calculated  merely  at  the 
rate  of  work,  labour,  or  by  the  number  of  hours 
occupied  ;  risk,  value  and  public  policy  are  also 
to  be  considered.  The  InduHry,  3  Hag.  Adm. 
203.  Cf .  The  Hector,  3  Hag.  Adm.  90  ;  NichuUon 
V.  CJiapman,  2  H.  BL  254. 

Short  Time  Ooenpied  in  Bendering  Senrioe.] — 
Where  salvage  services  are  rendered  by  steam- 
ships, the  amount  of  salvage  which  the  coui*t 
will  award  is  not  necessarily  affected  by  the  fact 
of  the  sei-vices  performed  occupying  only  a  short 
time.  Tlie  Korthumherland  v.  Tke  Andaly^ia, 
12  L.  T.  584.  And  see  The  Stratligarry,  infra, 
col.  657. 

Amonnt  for  which  Aotion  entered  not  neces- 
sarily the  Limit.] — The  sum  for  which  the  action 
is  entered  is  not  necessarily  the  limit  of  what 
may  be  awarded.  Tlic  Jonge  Bastiaan,  5  C.  Rob. 
323.    And  see  Tlie  Dictator,  infra,  col.  976. 

Value — Effect  on  Award.]  —  Although  the 
quantum  of  remuneration  to  salvors  is  to  some 
extent  to  be  affected  by  the  value  of  the  property 
salved,  it  must  not  be  raised  to  an  amount 
altogether  out  of  proportion  to  the  services 
actually  rendered.  The  Amirique,  L.  R.  6  P.  C. 
468  ;  31  L.  T.  854  ;  23  W.  R.  488  j  2  Asp.  M.  C. 
460. 

Large  value  of  the  property  salved  is  con- 
sidered chiefly  with  reference  to  the  adequacy  of 
the  fund  out  of  which  the  award  is  made.  Tlw 
Jame^  Dixon,  2  L.  T.  696.  And  see  The  Werra, 
infra,  col.  637. 

Where  the  property  salved  is  small  a  large 
proportion  of  its  value  is  awarded  ;  where  it  is 
large,  a  smaller  proportion  ;  in  derelict  (formerly) 
half  the  value  was  given  to  salvors.  The  Blenden 
Hall,  1  Dods.  414. 

Value,  how  Calculated.] — Salvors  are  entitled 
upon  a  value  calculated  at  the  place  where  their 
services  terminated.  TJie  Xormu,  Lush.  124  ; 
5  L.  T.  340. 

The  value  of  freight  salved  is  to  be  reckoned 
pro  rat4  itineris  peracti,  and  the  other  equities 
of  the  case.    lb. 


A  ship  bound  from  Honduras  to  England  was 
disabled  on  the  voyage,  and  towed  into  Bermuda, 
where  expenses  nearly  equal  to  the  whole  freight 
were  incurred  to  refit ;  the  voyage  home  was 
afterwards  completed,  and  the  cargo  delivered. 
The  court  allowed  salvage  upon  one-half  of  the 
total  gross  freight.    lb. 

The  value  stated  by  the  owners  of  salved 
property  in  proceedings  before  commissioners  is 
not  conclusive  upon  the  salvor,  even  though 
assented  to  at  the  time.  Tlte  Hope,  14  W.  R. 
467. 

The  value  of  the  salved  property  is  to  be  taken 
at  the  place  to  which  it  is  taken  by  the  salvors  ; 
when  carried  away  and  sold  elsewhere,  the  cost 
of  carriage  and  other  charges  being  deducted 
from  the  proceeds  of  sale  and  a  further  per- 
centage if  the  market  is  a  better  one.  The 
George  Dean,  Swabey,  290. 

Salvors  took  up  money  upon  bottomry  of  the 
salved  ship  : — Held,  that  the  amount  of  the  bond 
and  wages  earned  subsequently  to  the  service ; 
but  (semble)  not  wages  earned  before,  were  to 
be  deducted  from  the  value  of  the  property,  oat 
of  which  the  award  was  to  be  made.  The  Seiina^ 
2  Not.  of  Cas.  18. 

Ezpensei  of  Pumping,  ftc.]  —  Expenses  in- 
curred in  salving  a  vessel,  such  as  pumping, 
watching,  &c.,  which  strictly  ought  to  be  paid  by 
the  marshal,  will,  if  paid  by  the  salvors,  be 
deducted  by  the  court  from  the  value  of  the 
salved  vessel  in  assessing  the  salvage  reward. 
The  Le  Jonet,  41  L.  J.,  Adm.  95  ;  L.  R.  3  A.  &  E. 
556  ;  27  L.  T.  387  ;  21  W.  R.  83  ;  3  Asp.  M.  C. 
438. 

Wages,  Deduction  of.] — ^Wages  earned  after 
the  salved  ship  has  been  brought  into  port  are 
not  to  be  deducted  from  the  freight  upon  which 
salvage  is  earned.    Tfte  Emma,  4  W.  R.  91. 

Suit  entered  against  Vessel  alone.]  —  Her 
majesty's  steamship  '*  Leopard  "  rendered  a  sal- 
vage service  to  an  English  vessel  then  in  the  ser- 
vice of  the  French  government,  and  laden  with  a 
valuable  cargo.  The  suit  was  entered  against 
the  vessel  alone,  her  value  being  4,247Z.  The 
court,  adverting  to  the  difficulty  of  apnortioning 
salvage  where  the  cargo  was  not  before  it, 
awarded  600/.  on  the  value  of  the  vessel.  J%e 
Mary  Pleasafit*,  Swabey,  224. 

Bule  as  to  a  Xoiety.] — A  moiety  of  the  value 
of  the  salved  property  awarded  in  a  case  of  very 
great  merit  in  the  salvors,  who  had  to  contend 
with  weather,  aimed  resistance  on  shore  and 
danger  of  infection.     The  Elliotta,  2  Dods.  75. 

No  precedent  of  more  than  a  moiety  being 
given  for  salvage  of  a  derelict  being  forthcoming, 
a  moiety  awarded  and  costs  out  of  the  other 
moiety.     T7te  /fVances  Mary,  2  Hag.  Adm.  89. 

Except  in  very  special  cases  no  more  than 
half  the  valae  of  the  property  salved  will  be 
awarded  as  salvage.  27te  Inca,  Gore  v.  Bethel, 
12  Moore  P.  C.  189  ;  Swabey,  370.  But  see  The 
Rasclie,  and  cases,  post,  col.  641. 

In  Case  of  Derelict.]— See  c.  Debelict, 

infra,  col.  641. 

Appraisement  —  Fresh  Appraisement  oa 
Appeal.]  —Upon  appeal  f  ram  justices  in  a  salvage 
case  a  fresh  appraisement  was  made  at  the  ship- 
owners* request,  although  they  had  made   no 
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objection  to  the  appraisement  in  the  court  below. 
Th€  09ear,  2  Hag.  Adm.  257. 

Deeree  Altered  or  Amended  in  eonse- 


qnenee  of  Miita^e  in  Value  of  Cargo.] — Salvage 
services  having  been  rendered  to  a  ship  laden 
with  cargo,  a  salvage  suit  was  instituted  against 
ship,  freight  and  cargo.  Separate  appearances 
were  entered  on  behaU  of  the  owner  of  the  ship 
and  the  owner  of  the  cargo.  The  owner  of  the 
cargo  filed  an  affidavit  of  value  stating  the  Talac 
of  the  cargo,  and  the  owner  of  the  ship  filed  an 
affidavit  of  value  stating  the  value  of  the  ship 
and  freight.  At  the  hearing,  the  court,  taking 
these  values  as  accurate,  bj  its  decree  awarded 
to  the  salvors  a  certain  sum  as  salvage.  Some 
time  afterwards,  the  owner  of  the.  cargo  dis- 
covered that  he  had  by  mistake  included  in  his 
valuation  of  the  cargo  the  value  of  the  freight, 
and  that  the  freight  was  of  more  value  than 
appeared  by  the  affidavit  of  value  filed  on  behalf 
of  the  owner  of  the  ship,  and  he  made  applica- 
tion to  reduce  the  value  of  the  cargo,  and  to 
reduce  the  amount  it  had  previously  decreed  as 
salvage.  On  the  mistake  being  proved  :-~Held, 
that  the  court  had  power  to  correct  the  mistake 
and  to  make  the  necessary  alterations  in  the 
decree.  The  James  Armstrong,  L.  R.  4  A.  &  E. 
380  ;  33  L,  T.  390. 


Appraiiement  it  Binding.]  ~ An  appraise- 


ment by  order  of  the  court  binds  both  parties 
to  a  salvage  action ;  the  court  will  not  after 
appraisement,  at  the  instance  of  the  owner, 
oraer  the  property  to  be  sold  in  order  to  ascertain 
its  value.  The  R.  M.  MilU,  3  L.  T.  513  ;  Venus, 
Cargo  ex,  L.  R.  1  A.  &  E.  60 ;  12  Jur.  (N.S.) 
371) ;  U  W.  R.  460. 


Awardi    to    Balvors    absorbing   wliole 


Prooeedfl — ^Applieation  to  vary  Deeree.] — In  an 
action  of  salvage  the  plaintiffs  obtained  an 
award  of  1,500/.  upon  an  appraised  value  of  the 
defendants*  ship  of  1,250/.,  and  of  her  cargo  of 
5,004/. ;  total,  6,254/.  The  ship  was  subsequently 
sold  by  the  marshal  for  713/.,  the  cargo,  which 
was  of  a  nature  not  readily  saleable  in  this 
country,  for  1,649/.,  and  the  total,  2,362/.,  was 
reduced  by  fees  and  disbursements  to  1 ,625/.  An 
award  of  130/.  obtained  by  the  pilot  and  100/.  by 
boatmen  in  separate  actions  in  respect  of  the 
same  salvage  operations  brought  the  total  salvage 
claims  up  to  1,730/.,  which  more  than  absorbed 
the  whole  proceeds.  On  motion  by  the  defen- 
dants to  vary  the  decree  by  reducing  the  award 
of  1 ,500/. : — Held,  that  the  application  must  be 
refused,  as  the  defendants  had  allowed  the  court 
to  proceed  to  award  salvage  upon  the  basis  of 
the  appraisement  without  taking  any  exception 
at  the  time,  and,  beyond  the  difference  between 
the  appraised  value  and  the  sum  realised  by  the 
sale,  there  was  nothing  to  indicate  that  the 
appraisement  did  not  fairly  represent  the  value 
at  the  time  and  place  when  the  property  was 
brought  into  safety.  The  Oeorg,  [1894]  P.  330  ; 
71  L.  T.  22 ;  7  Asp.  M.  C.  476. 

Yalnation  of  Salved  Property  made  Abroad — 
Ck>iirt  unwilling  to  open.] — The  court  is  un- 
willing to  disturb  a  valuation  of  the  salved 
property  made  by  arbitration  abroad  by  agree- 
ment between  the  foreign  consignees  and  the 
salvors.  The  Sir  Francis  IBnrton,  2  Hag.  Adm. 
156. 

Where  no  application  is  made  in  the  court 


below  for  a  commission  of  appraisement,  the 
court  of  appeal  will  not  admit  affidavits  directed 
to  shew  that  the  value  of  the  salved  property 
was  greater  than  supposed  in  the  court  below. 
The  Endravoyr,  Colby  v.  Watson,  6  Moore,  P.  C. 
334  ;  6  Not.  of  Gas.  27--P.  C. 

Goniidoration  of  Bilk.]  —  In  awarding  the 
amount  for  salvage  services  well  performed,  the 
court  holds  the  shortness  of  the  duration  of  such 
services  as  an  element  of  meritoriousness ;  and 
where  the  amount  of  property  salved  is  very 
large,  the  court  will  not  take  advantage  of  the 
extent  of  such  amount  further  than  to  give  a 
liberal  reward,  according  to  meritoriousness  of 
the  services  actually  performed.  The  United 
Kingdom,  v.  The  Syrian,  14  L.  T.  883.  And  see 
The  Werra,  infra,  col.  637. 

In  estimating  the  value  of  salvage  services, 
circumstances,  among  others,  to  be  considered 
by  the  court  are,  the  degree  of  danger  to  which 
the  vessel  was  exposed,  and  from  which  she  was 
rescued  by  the  salvors,  the  mode  in  which  the 
services  of  the  salvors  were  applied,  and  the  risk 
incurred  by  the  salvors  in  rendering  those  ser- 
vices. The  Chetah,  38  L.  J.,  Adm.  1  ;  L.  R.  2 
P.  C.  205  ;  5  Moore,  P.  C.  (N.s.)  278  ;  19  L.  T.  621. 
—P.O. 

In  estimating  salvage  reward  to  the  owners  of 
the  salving  vessels,  the  circumstances  that  the 
salving  vessel  deviating  from  her  course  might 
have  vitiated  the  insurance,  the  possibility  of 
being  answerable  to  the  owners  of  the  cargo  for 
such  deviation,  and  the  exposure  to  danger  of 
the  salving  ship,  in  rendering  salvage  services, 
are  elements  to  be  taken  into  consideration. 
The  Sir  Ralph  AbercroniHe,  4  Moore,  P.  C.  (N.S.) 
374  ;  L.  R.  1  P.  C.  454. 

Where  no  special  risk  has  been  incurred  by 
the  salvors,  salvage  reward  is  allotted  upon  a 
calculation  of  a  fair  remuneration  for  time  and 
trouble  to  the  owners  of  the  salving  vessel  and 
to  each  hand  engaged.  The  Otto  Hermann,  33 
L.  J.,  Adm.  189. 

Where  there  is  danger  to  the  salvors,  the  risk 
of  life  receives  the  greatest  remuneration.    lb. 

A  lower  scale  of  remuneration  is  given  where 
the  vessel  salved  is  not  one  of  present  danger, 
but  a  case  of  urgency.    lb. 

The  lowest  where,  a  vessel  being  disabled  from 
proceeding,  as  in  the  case  of  a  steam  vessel  in 
want  of  fuel,  there  is  a  possible  contingency  of 
serious  consequences,    ih. 

In  all  cases,  the  value  of  the  vessel  salving  is 
regarded,  and  to  whatever  remuneration  is  given 
must  be  added  a  sum  to  meet  any  damage  she 
sustains.    lb. 


Oreat  Danger  inonrred  by  Salvors.] — 


Salvage  services  of  a  highly  meritorious  character 
having  been  performed  by  salvors,  in  saving  the 
lives  of  the  crew,  and  the  ship  and  cargo  having 
been  valued  at  46,000/.,  the  admiralty  court 
awarded  1,000/.  as  salvage  for  such  services : — 
Held,  that  the  sum  was  insufficient,  and  the 
remuneration  increased  to  2,000/.,  in  considera- 
tion of  the  great  danger  the  salvors  incurred,  and 
of  the  fact  of  saving  of  lives,  and  the  value  of  the 
ship  and  cargo.  T?ut  Olenduror,  Arnold  v.  Cowie, 
L.  R.  3  P.  C.  689  ;  24  L.  T.  499  ;  1  Asp.  M.  C.  31. 

Steamshipt — Time  and  Ezpenie.] — ^Where  a 
steamship  goes  out  of  port  for  the  purpose  of 
rendering  salvage  service  to  the  vessel  in  distress, 
the  time  and  expense  incurred  in  reaching  her  is 


635 


SHIPPING— XVm.  Salvage. 


6S6 


to  be  taken  intx)  account  in  fixing  the  award. 
The  Graces,  2  W.  Rob.  294. 

Steamflhips  —  Liberal  Awards  to.]— Steam 
vessels  are  important  agents  in  salvage  services, 
and  their  owners  will  be  adequately  rewarded. 
The  Spirit  of  the  Age,  Swabey,  286.  Cf.,  The 
Raih^s,  1  Hag.  Adm.  246 ;  The  Earl  Grey,  3  Hag. 
Adm.  363 ;  The  Martin  Luther,  Swabey,  287  ; 
The  London  Merchant,  3  Hag.  Adm.  394  ;  The 
Ella  Cbnstance,  15  L.  J.,  Adm.  191 ;  The  Santi- 
pore,  1  Spinks,  231  ;  The  Medora,  5  Not.  of  Gas. 
156  ;  The  General  Palmer,  5  Not.  of  Gas.  159,  n. 

The  capability  of  steamers  to  perform  services 
with  greater  rapidity  and  certainty  entitles  them 
as  salvors  to  a  higher  scale  of  reward.  The  Otto 
Hermann,  33  L.  J.,  Adm.  189.  See  also  The 
Palmyra,  25  L.  T.  884  ;  1  Asp.  M.  G.  182. 

Liberal  Awards  generally— Fnblio  FoUey 
of.] — ^The  interests  of  commerce  and  public  policy 
require  that  liberal  rewards  should  be  given  to 
salvors.  The  Sarah,  1  G.  Rob.  313,  n.  S.  P., 
The  WUliam  Bechford,  3  G.  Rob.  355. 

Against    Passenger    Ships.]  —  Liberal 

awards  are  given  against  great  passenger  and 
mail  steamship  companies.  The  London  Mer- 
chant, 3  Hag.  Adm.  394  ;  The  Ardincaple,  3  Hag. 
Adm.  161. 

Kantioal  Skill.] — Salvage  award  is  estimated 
upon  the  consideration  that  nautical  skill  en- 
hances the  value  of  manual  labour.  The  Duke 
i}f  Clarence,  1  W.  Rob.  346. 

Loss  of  possible  Earnings.] — The  loss  of  pos- 
sible profit  of  fishing  boats  is  not  to  be  included 
in  an  award  of  salvage  for  services  rendered  by 
them.  The  Mcolai  Heinrich,  17  Jur.  329.  S.  P., 
The  Louisa,  3  W.  Rob.  99.  And  see  The  Sunni- 
eide,  infra. 

A  specific  sum  (1,000Z.)  awarded  for  loss  of  a 
sealing  voyage  incurred  by  the  salvors.  The 
Salacia,  2  Hag.  Adm.  262. 

Salving  and  Salyed  Ships  associated.] — ^Where 
the  salving  and  salved  ships  are  associated  in  a 
voyage  in  a  common  interest,  a  lesser  amount  of 
salvage  is  awarded  than  where  the  ships  are 
wholly  independent  of  each  other  and  the  salvage 
accidental.     The  Trelaumey,  4  G.  Rob.  223,  228. 

Sum  aooepted  by  other  Salvors  immaterial.] — 

The  amount  at  which  other  salvors  have  esti- 
mated their  services  is  immaterial  The  Antelope, 
27  L.  T.  663  ;  1  Asp.  M.  G.  477. 

Damage  to  Salvor. — If  a  vessel  rendering 
salvage  services  is  damaged  without  negligence 
on  her  own  part,  she  is  entitled  to  recover  the 
damage  and  demurrage  during  repairs  from  the 
salved  vessel.  The  Mud  Hopper,  40  L.  T.  462  ; 
4  Asp.  M.  G.  403. 

Where  the  salvors'  vessel  is  injured  or  lost 
whilst  engaged  in  the  salvage  service,  the  pre- 
sumption is  that  the  injury  or  loss  was  caused 
by  the  necessities  of  the  service,  and  the  burden 
of  proof  is  on  the  parties  alleging  that  the  loss 
was  caused  by  the  default  of  the  salvors.  The 
Thomas  Blyth,  Lush.  16. 

Where  tne  property  saved  is  ample,  losses 
voluntarily  incuiTed  by  the  salvor  should  be 
transferred  to  the  owner  of  the  property  saved, 
and  in  addition  the  salvor  should  receive  a  com- 


pensation for  his  exertions  and  for  the  risk  he 
runs  of  not  receiving  any  compensation  in  the 
event  of  his  services  proving  ineffectuaL  The 
Be  Bay,  Bird  v.  Gibl,  52  L.  J.,  P.  G.  57  ;  8  App. 
Gas.  599  ;  49  L.  T.  414  ;  6  Asp.  M.  G.  156— P.  C. 

The  losses  should  be  ascertained  with  precision, 
where  practicable,  but  in  that  case  the  salvage 
remuneration  added  thereto  should  be  fixed  on 
a  more  moderate  scale  than  where  the  losses 
cannot  be  fixed  with  precision.    Ih. 

In  an  action  for  salvage,  evidence  of  the  loss 
of  earnings  by  and  of  the  costs  of  repairing 
damage  done  to  the  salving  vessel  in  cons^uenoe 
of  rendering  salvage  services  is  admissible.  These 
sums  are  only  to  be  regarded  as  elements  for  con- 
sideration in  estimating  the  amount  of  the  salvage 
reward,  and  are  not  to  be  considered  as  fixed 
amounts  to  be  awarded  to  the  salvors  in  respect 
of  these  matters.  Tlie  Su  nniside.  52  L.  J.,  Adm.  76 ; 
8  P.  D.  137  ;  49  L.  T.  401  ;  31  W.  R.  859  ;  5  Asp. 
M.  G.  140. 

In  an  action  of  salvage,  in  which  the  value  of 
the  salving  steamer  was  85,0OOZ.,  and  of  her 
cargo  and  freight  104,0472.,  and  of  the  salved 
steamer  90,000^,  and  of  her  cargo  and  freight 
89,535/.,  the  court  awarded  4,500Z.  to  the  owners. 
oOOl.  to  the  master,  and  1,5002.  to  the  crew, 
During  the  hearing  the  owners  tendered  evi- 
dence of  the  particular  injuries  to  their  steamer 
caused  by  the  performance  of  the  services,  of 
the  costs  of  the  repairs,  and  of  the  pecuniary 
loss  caused  by  the  detention  of  their  steamer 
whilst  such  repairs  were  being  executed :  the 
coui't  refused  to  receive  this  evidence,  or  to 
refer  it  to  the  registrar  and  merchants  to  assess 
the  amount  of  such  costs  and  losses  : — Held,  on 
appeal,  that  the  judge  of  the  admiralty  court 
is  not  bound  ex  debito  justitise  to  admit  such 
evidence  or  to  decree  in  terms  that  a  specific  and 
ascertained  amount  shall  be  paid  to  salvors  in 
respect  of  damages  or  costs  caused  by  rendering 
salvage  services,  for  he  is  not  bound  always  to 
award  a  sum  sufficient  to  indemnify  a  salvor. 
But  the  judge  may,  in  his  discretion,  receive 
such  evidence,  and  may,  if  it  be  proper,  under 
the  circumstances,  include  an  amount  in  respect 
of  damages  in  his  award.  Having  regard  to  the 
large  value  in  the  present  case,  the  decree  should 
be  varied  by  awarding  1,0002.  to  the  shipowners 
for  the  actual  services  rendered,  and  by  referring 
the  costs  of  repaira  to,  and  of  the  detention  of 
the  salvor^s  steamer,  to  be  ascertained  by  the 
registrar  and  merchants,  unless  the  appellants 
were  willing  that  the  decree  of  the  court  below 
should  stand.  The  City  of  Chester,  53  L.  J.,  Adm. 
90  ;  9  P.  D.  182 ;  51  L.  T.  485 ;  33  W.  R.  104  ; 
5  Asp.  M.  G.  311.— G.  A. 

Loss  of  Information  leading  to  Profitable 
Employment.] — A  paragraph  in  a  statement  of 
claim  for  salvage,  stating  that  by  rendering  the 
salvage  service,  the  salving  vessel  had  been  pre- 
vented from  obtaining  information  which  would 
have  resulted  in  profitable  employment,  ordered 
to  be  struck  out,  as  relating  to  matters  which 
the  court  could  not  take  into  consideration  in 
estimating  the  value  of  the  services.  The  Cyheie^ 
47  L.  J.,  Adm.  86  ;  3  P.  D.  8  ;  37  L.  T.  773 ;  26 
W.  R.  345  ;  3  Asp.  M.  G.  532— G.  A. 

Szeessive  Claim.] — Where  a  steamship,  dis- 
abled by  the  breaking  of  her  crank-shaft,  waa 
towed  a  distance  of  about  thirty  miles  without 
danger  or  risk  by  another  steamship  belonging  to 
the  same  owners  as   the  disabled  vessel,  and 
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fifteen  of  the  crew  of  the  towing  vessel  instituted 
a  salvage  action  in  the  sum  of  5,000/.  against  the 
vessel  towe<l,  and  arrested  the  vessel,  cargo  and 
freight  therein,  the  court  held  such  services  to 
be  salvage  services,  but  of  so  slight  a  character 
'  that  on  a  value  of  105,5002.  it  awarded  15/.,  and 
ordered  the  salvors  to  pay  all  the  costs  of  the 
action,  expressing  disapprobation  both  at  the 
institution  of  the  action  in  the  high  court,  and 
at  the  arrest  of  the  vessel  for  such  an  amount. 
The  Agamemnan,  48  L.  T.  880 ;  6  Asp.  M.  C.  92. 

8,000/.  claimed,  600/.  awarded.  Evil  conse- 
quences of  excessive  demands  insisted  upon. 
The  Mmrod,  U  Jur.  942. 

5,000/.  claimed,  16/.  awarded.  See  Tfie  Aga- 
memnon^ supra. 

Value  of  Property — Perili  of  Salving  Ship — 
Poinbility  of  AMiitanoe — Character  of  Senriee.  ] 

— In  estimating  the  amount  of  a  salvage  remu- 
neration the  court  takes  into  consideration,  first, 
the  value  of  the  property  saved,  and  next  the 
actual  perils  from  which  it  has  been  saved.  In 
considering  the  perils,  the  possibility  of  assist- 
ance being  rendered  to  the  vessel  in  peril  must 
be  taken  to  lessen  the  amount  to  be  awarded. 
The  value  of  the  salving  ship  will  not  substan- 
tially affect  the  amount  of  the  reward,  but  the 
length  of  time  to  which  she  is  exposed  to  addi- 
tional risks  is  a  material  element  for  considera- 
tion. Th^  Werra,  56  L.  J.,  Adm.  53  ;  12  P.  D.  52  ; 
56  L.  T.  580  ;  35  W.  R.  652  ;  6  Asp.  M.  C.  115. 

Loss  to  Salvors.] — ^Where  salvage  services  have 
occasioned  the  salvors  serious  pecuniary  loss,  and 
where  the  value  of  the  ship  and  cargo  saved  is 
ample  not  only  to  defray  loss  sustained  by  a 
salvor,  in  addition  to  a  proper  sum  for  the  master 
and  crew,  but  also  to  leave  a  substantial  surplus 
for  the  owner  of  the  property  saved,  the  salvor 
should  be  remuneratecl  where  possible  w^ith  a  sum 
sufficient  to  reward  him  for  the  risk  and  labour, 
and  to  cover  damages  and  expenses  incurrccl 
through  rendering  the  service,  and  evidence  of 
the  damages  and  expenses  ought  to  be  received 
by  the  judge,  so  that  they  may  be  ascertained 
with  precision.  Per  Baggallay  and  Lindley, 
L.J  J.     The  City  of  Chester,  infra. 

Where  the  property  saved  is  ample,  losses 
voluntarily  incurred  by  the  salvor  should  be 
transferred  to  the  owner  of  the  property  saved, 
and  in  addition  the  salvor  should  receive  a  com- 
pensation for  his  exertions  and  for  the  risk  he 
runs  of  not  receiving  any  compensation  in  the 
event  of  his  services  proving  ineffectual.  TJie 
De  Bay,  Bird  v.  Gibh,  62  L.  J.,  P.  C.  57  ;  8  App. 
Cas.  559  ;  49  L.  T.  414  ;  6  Asp.  M.  C.  156— P.  C. 

The  losses  should  be  ascertained  with  precision 
where  practicable,  but  in  that  case  the  salvage 
remuneration  added  thereto  should  be  fixed  on  a 
more  moderate  scale  than  where  the  losses  cannot 
be  fixed  with  precision.    lb. 

Bepain  Ordered  by  Salyore.] — Repairs  to  a 
salved  vessel,  ordered  by  the  salvors,  for  which 
the  shipwright  has  a  lien,  will  not  be  dealt  with 
bv  the  court  in  a  salvage  suit.  The  JRainger,  2 
Hag.  Adm.  42. 

Different  Sates  of  Salyage  for  Ship  and 
Cargo— Spedfle  Parte  of  Cargo.] — An  award  of 
different  rates  of  salvage  for  ship  and  different 
parts  of  the  cargo  is  unusual  and  inconvenient, 
and  will  not  be  made ;  nor  is  it  now  the  practice 
to  award  specific  parts  of  the  cargo.  The  Vesta, 
2  Hag.  Adm.  189. 


Saving  of  Life  enhanoes  Award.] — In  esti- 
mating the  value  of  salvage  services  the  court 
will  be  guided  above  all  by  the  consideration  of 
whether  there  was  danger  to  life.  Tfte  Thomas 
Fidden,  82  L.  J.j  Adm.  61.  And  see  6,  Life 
Salvaoe,  supra. 

Award  Affeeted  by  Mieeondnet.]— 5^  4,  Mis- 

GONDUOT,     OB    WANT    OF    SKILL,    SUpra,    cols. 

599  et  seq. 

b.  Amounts  Awarded. 

Amoimti  Awarded.] — ^A  sum  of  400/.  was 
decreed,  in  pursuance  of  an  agreement  for  that 
sum,  for  salvage  service  to  ship,  cargo  and  freight. 
The  value  of  ship  and  freight  only  were  then 
known.  Af  terwaros  the  owners  of  the  cargo  were 
proceeded  against,  and  offered  to  pay  their  pro- 
portion of  the  400/.  upon  the  net  proceeds  of  cargo : 
— Held,  in  ascertaining  nett  value  of  the  cargo, 
that  2^  per  cent,  discount,  and  certain  other  items 
sworn  to  be  accustomeid  charges,  might  be 
deducted,  but  not  a  gratuity  of  5/.  os.  to  the 
master,  and  that  costs  of  the  original  proceedings 
must  be  borne  by  the  owners  of  the  cargo  pro- 
portionably  with  the  owners  of  the  ship,  though 
the  former  were  not  before  the  court  when  the 
decree  was  made.  The  Peace ^  Swabey,  115 ;  4 
W.  K.  635. 

A  collier  steamer  of  the  value  of  5,000/.,  bound 
from  Newcastle  to  Seville  with  a  cargo,  fell  in, 
in  the  English  Channel,  with  a  large  American 
ship,  totally  disabled  by  tempest.  A  boat,  at 
great  peril,  was  sent  on  board,  and  the  vessel 
taken  in  tow,  and  brought  safely  into  Portland. 
The  value  of  the  property  saved  was  52,000/, 
The  court  awarded  to  the  salvors  2,800/. — 1,500/. 
to  the  owners,  500/.  to  the  master,  800/.  to  the 
crew,  and  double  shares  to  the  seamen  who 
boarded  in  the  boat.  The  St.  Xicholas,  Lush. 
29. 

The  "  Grenada,"  684  tons  register,  bound  from 
Singapore  to  Liverpool,  with  a  general  cargo,  fell 
in,  when  about  four  days'  sail  from  Chili,  with 
the  banjue  "  Golondrina,"  475  tons  register,  laden 
with  a  cargo  of  copper  regulus,  bound  from 
Chanaval,  in  Chili,  for  Swansea,  and  in  distress, 
her  first  and  second  mate  having  deserted  her 
previously  to  her  departure  from  Chanaval,  and 
her  master  having  jumped  overboard  in  a 
deranged  state  of  mind  from  drinking.  At  the 
request  of  the  crew  of  the  barque,  the  master  of 
the  "  Grenada"  put  on  board  her  his  second  mate, 
who,  after  great  difficulty,  brought  the  barque 
safely  into  Swansea.  The  value  of  the  property 
saved  amounted  to  26,000/.  The  court  awarded 
to  the  salvors  1,800/.— 1,000/.  to  the  owners,  300/. 
to  the  second  mate,  200/.  to  the  master,  and  300/. 
to  the  crew,  to  be  distributed  according  to  their 
ratings.     The  GolondHna,  L.  R.  1  A.  &  E.  334. 

Salvage  services  were  rendered  by  four  steamers ; 
one  had  come  into  collision  with  the  vessel  salved, 
and  was  found  to  blame,  and  she  rendered  the 
principal  services.  The  value  of  the  property 
salved  was  22,200/. : — Held,  that  the  three  vessels 
not  to  blame  were  entitled  to  reward.  And  the 
court  awarded  310/.  The  Glengaber^  41  L.  J., 
Adm.  84  ;  L.  R.  3  A.  &  E.  534  ;  27  L.  T.386  ;  21 
W.  R.  168. 

Twenty-five  men,  the  crews  of  four  boats,  saved 
the  lives  of  ten  men,  and  gave  information  to  a 
steamboat,  which  rescued  others.  The  services 
lasted  about  four  hours,  and  were  attended  with 
much  danger.    Part  of  the  cargo,  of  the  value  of 
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40,000/.,  having  been  afterwards  recovered,  the 
court  awarded  the  salyors  of  life  600/.  Schiller, 
Cargo  ex,  2  P.  D.  145  ;  36  L.  T.  714  ;  3  Asp.  M.  C. 
226  ;  3  Asp.  M.  C.  439—C.  A. 

In  a  most  meritorious  case  of  salvage,  where  a 
steamship  which  had  got  aground  on  the  shore 
of  the  Red  Sea,  ninety -five  miles  from  Suez,  in 
such  a  position  that  without  help  she  must  before 
many  hours  had  elapsed  have  been  lost  with  all 
hands  on  board  her,  was  towed  off  the  shore  and 
to  within  a  few  miles  of  Suez  by  another  steam- 
ship, the  court,  on  a  value  of  62,000/.,  awarded 
to  the  salvors  6,000/.  The  Laneasttr,  9  P.  D.  14  ; 
49  L.  T.  705  ;  36  W.  R.  608  ;  5  Asp.  M.  C.  58— C.  A. 

In  case  of  a  salvage,  where  the  services  mainly 
consisted  in  towing  a  large  steamer,  disabled  in 
her  machinery,  in  the  Atlantic  Ocean,  in  the 
winter,  for  six  and  a  half  days  into  safety  at 
Halifax,  the  value  of  the  salved  vessel,  her  cargo 
and  fi-eight  being  90,000/.,  and  the  owners  of  the 
salving  vessel  having  incurred  expenses  in  conse- 
quence of  deviation  and  delay,  the  court  made  a 
salvage  award  of  5,350/.,  awarding  to  the  owners 
of  the  salving  vessel  4,225/.,  to  her  master  375/.,  and 
to  her  crew  750/.  Tlie  Edenwirre,  [1893]  P.  79  : 
1  R.  574  ;  69  L.  T.  230 ;  41 W.  R.  654  ;  7  Asp.  M.  C. 
334. 

A  vessel  having  got  ashore  on  the  Parkin  rock, 
in  the  Red  Sea,  her  master  and  part  of  the  crew 
proceeded  to  Aden  for  assistance.  During  their 
absence  the  crew  left  on  board  were  driven  away 
by  Arab  wreckers,  but  the  vessel  was  never  per- 
manently abandoned.  Three  steamers  rendered 
valuable  services  to  the  vessel,  and  finally  suc- 
ceeded in  getting  her  off  the  rocks  and  saving 
part  of  her  cargo.  The  value  of  the  vessel  for  the 
purposes  of  the  action  was  taken  to  be  3,750/. 
The  court  awarded  2,000/.  as  salvage.  The  Erato, 
57  L.  J.,  P.  107  ;  13  P.  D.  163  ;  59  L.  T.  840  ;  6 
Asp.  M.  C.  334. 

The  value  of  the  proj^erty  salved  wtw  12,663/., 
and  the  total  award  made  by  the  court  for  salvage 
was  4,200/.     The  KUleena,  supra,  col.  630. 

A  mail  steamer  lost  her  propeller.  1,200/. 
awarded  for  towing  her  to  Malta.  The  Ellora, 
Lush.  550. 

A  ship  worth,  with  cargo,  13,400/..  struck  on 
the  Goodwins  and  came  off  leaking  bcuUy.  She 
was  assisted  to  Sheemess  by  two  luggers,  fourteen 
men  pimiping,  and  arrived  with  nine  feet  of  water 
in  her.  400/.  awarded  and  the  hire  of  two  tugs. 
The  Jan  HendricJt,  1  Spinks,  181. 

600/.  awarded  for  towing  property  worth 
40,000/.  off  a  mud  bank  off  Sumati-a ;  no  risk. 
The  Buja«than,  Swabey,  171. 

A  vessel  was  sunk  at  the  mouth  of  the  Thames 
with  brandy  on  board.  After  great  expense 
(2,300/.)  and  labour  she  was  partly  raised,  and 
brandy  worth  14,352/.  recovered.  9,000/.  was 
awarded  to  the  salvors.  The  Jv  bilee,  3  Hag.  Adm . 
43,  n. 

A  steamship  bound  to  England  fell  in  with 
another  disabled  in  the  Bay  of  Biscay.  She  towed 
the  latter  into  Plymouth.  The  value  salved  was 
4,060/.  Tender  of  800/.  upheld  with  costs.  Th^ 
Paris,  1  Spinks,  289. 

400/.  awarded  for  getting  a  ship  and  cargo 
worth  17,337/.  off  the  rocks,  near  Holyhead,  by 
thirtv-four  hands  and  a  pilot  laying  out  anchors. 
The  Persia,  1  Spinks,  166. 

Tender  of  60/.  to  three  smacks  for  piloting  a 
ship  out  of  the  sands  at  the  mouth  of  the  Thames 
to  the  Nore  upheld.  Th^  Fufichal,  3  Hag.  Adm. 
386,  n« 

A  smack  awarded  100/.  for  salvage,  though  she 


did  little  or  no  good,  the  real  salvage  being  per- 
formed  by  others.  The  Albion,  3  Hag.  Adm. 
234. 

A  salvage  service  by  smacks  towing  for  five 
days :  about  one-fourth  (1,100/.)  of  the  value 
(4,600/.)  awarded.  The  Albian,  3  Hag.  Adm. 
254. 

A  vessel  supplying  her  mate  to  another  in 
distress,  her  master  having  been  drowned,  awarded 
1,000/. ;  the  mate  having  been  satisfied.  The 
Janet  Mitchell,  Swabey,  111. 

Salvage  of  a  steamship  worth  75,000/.,  with  her 
shaft  broken  in  the  Red  Sea,  by  towing  her  for 
ten  days.  4,000/.  awarded  ;  3,000/.  of  which  was 
awarded  to  the  owners  of  the  salving  steamship. 
The  Kenmnre  Castle,  7  P.  D.  47  ;  47  L.  T.  661  ; 
30  W.  R.  708  ;  5  Asp.  M.  C.  27. 

Towing  a  dismasted  vessel  from  off  Ushant  to 
Plymouth,  value  1 2,000/.  1,500/.  awanled— 600/. 
to  owners,  400/.  to  master,  .500/.  to  ci'ew.  T7t^ 
Martin  Luther,  Swabey,  287. 

Tender  of  twenty  guineas  to  a  pilot  and  six  men 
for  taking  a  ship  ashore  off  Haslar  into  Portsmouth 
overruled,  and  eighty  guineas  awarded.  The 
Nicolas  Witzen,  3  Hag.  Adm.  369. 

Treasure  to  the  amount  of  150,000/.  salved  with 
difficulty  by  a  king's  ship  from  another  king^s 
ship  sunk  and  abandoned.  Award,  29,000/.  for 
salvage  and  the  expenses  of  the  salving  ship 
during  the  service.  The  Thetis,  2  Enapp,  390-— 
P.  C.    See  S.  C,  3  Hag.  Adm.  14,  98,  228. 

Ship  ashore  on  the  coast  of  Ireland  worth,  with 
cargo,  3,960/.  Award  to  coastguard  officer  and 
boat's  crew  who  boarded  the  ship  with  some  peril, 
120/. ;  to  owners  and  crew  of  steamship  that 
towed  her  to  Cork,  330/.  The  Hebe,  7  Not.  of 
Cas.  Suppl.  i. 

A  steamship  towing  another  (value  21,000/.> 
with  propeller  broken,  without  much  risk  or 
difficulty,  into  safety,  awarded  500/.  for  salvage. 
The  Vulcan  v.  The  Belin,  9  Ct.  of  Seas.  Cas, 
(4th  ser.)  1057. 

Capture  firom  Enemy  by  Kon-eommiuioned 
Captort.] — See  The  House,  infra,  col.  950. 

10/.  awarded  to  a  boat  for  helping  to  pass  a 
hawser  from  a  ship  ashore  on  a  rock  to  a  steam- 
tug.  Walker  v.  North  of  Scotland  Steam  Nari- 
gation  Co.,  19  Ct.  of  Sess.  Cas.  (4th  ser.)  386. 

A  fire  broke  out  on  board  a  vessel  which  ^'aa 
lying  alongside  a  jetty  at  the  entrance  to  a  dock. 
The  vessel  was  under  repairs,  with  no  steam  up, 
and  had  no  one  but  her  master  and  a  watchman 
on  board.  At  the  request  of  her  master  a  steam- 
ship, which  had  just  arrived,  hove  alongside,  and, 
getting  her  hose  on  board  the  burning  vessel, 
extinguished  the  fire,  which,  if  it  had  remained 
unchecked,  would  have  caused  very  serious 
damage.  The  services  were  such  as  might  have 
been  rendered  by  a  fire  engine  on  shore.  The 
value  of  the  salved  vessel  was  9,500/.  The  defen- 
dants tendered  200/.  The  court  upheld  the 
tender,  being  of  opinion  that  the  services  were 
not  of  such  a  character  as  to  require  that  the 
award  should  be  assessed  upon  the  same  liberal 
principles  as  obtain  in  the  ordinary  cases  of  sea 
salvage  rendered  by  one  ship  to  another.  The 
City  of  Newcastle,  71  L.  T.  848  ;  7  Asp.  M.  C.  546. 

A  ship  and  cargo  worth  12,000/.,  towed  from  a 
dangerous  position  on  the  East  Hoyle  bank  to 
Hoylake  in  three  hours  by  a  tug  or  salving  steam- 
ship worth  4,000/.,  awarded  1 ,000/.  The  Trarsller, 
3  Hag.  Adm.  370. 

A  steamship  awarded  5,000/.  for  puUing  another, 
worth  40,000/.,  off  a  mad-bank  (Sumatra  Bank) 
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in  a  position  of  danger,  but  with  no  danger,  and 
delay  of  a  few  hours,  to  herself.  The  Rt^agthan^ 
Swabey,  171. 

A  moiety  allotted  to  the  master  and  sole  owner. 
Ih. 

The  master  and  a  boat's  crew,  at  great  risk  to 
themselves,  rowed  to  a  dismasted  vessel  with 
some  of  her  crew  sick.  They  rigged  a  jury-mast, 
and,  with  their  ship,  a  whaler,  towed  her  for  six 
days  to  Plymouth.  Value,  7,000/.  Award,  1,200Z. ; 
700;.  to  owners,  2002.  to  master,  20Z.  to  each  boat- 
man, and  the  rest  to  the  crew  according  to  their 
shares  in  the  voyage.    The  Jane^  2  Hag.  Adm.  838. 

Two-thirds  of  the  property  awarded  where  the 
vessel  sank  after  being  got  oft  the  rocks  by  one 
set  of  salvors,  and  was  afterwards  weighed  and 
brought  into  Harwich,  and  bullion  on  board 
saved.  The  JongeBastiaan,  5  C,Boh.S22,  And  see 
TheLangfordf  supra,  coL  628  ;  The  Peace,  supra, 
coL  629. 

A  tubular  craft,  constructed  for  the  purpose  of 
bringing  to  England  Cleopatra^s  Needle,  was  aban- 
doned in  the  Bay  of  Biscay,  and  next  day  picked 
up  and  brought  to  England.  Her  value  being 
25,000/.,  2,000/.  was  awarded  for  salvage  ;  1,200/. 
to  owners,  250/.  to  master,  and  the  rest  to  the 
crew.  The  Cleopatra,  47  L.  J.,  Adm.  72  ;  3  P.  D. 
144. 

o.  Bereliot. 

Bole  at  to  Moiety.] — Derelict,  being  sine  spe 
recuperandi,  is  distinguishable  from  salvage  in 
the  amount  awarded.  The  Inca^  Gore  v.  Bethel, 
12  Moore,  P.  C.  189  ;  Swabey,  370. 

A  moiety  of  the  value  of  the  vessel  and  cargo, 
in  a  case  of  the  salvage  of  a  derelict,  was  formerly 
the  amount  awarded,  but  the  maritime  courts  now 
give  only  such  amount  as  is  fit  and  proper  with 
reference  to  all  the  circumstances  of  the  case, 
having  regard  especially  to  the  value  of  the 
property  salved.  The  Scindia,  4  Moore,  P.  C. 
Ck.8.)  84  ;  L.  R.  1  P.  C.  241  ;  12  Jur.  (N.8.)  534. 
8.  P.,  The  Splendid,  12  L.  T.  586.  The  Minerva, 
9  W.  K.  81— P.  C. 

A  ship  on  a  voyage  from  Melbourne  to  London 
fell  in  with  a  derelict  brigantine  220  miles  to 
the  westward  of  the  Lizard,  in  the  month  of 
February,  and  put  an  officer  and  three  hands  on 
board  her,  who,  under  circumstances  of  great 
difficulty  and  danger,  and  after  much  har£hip, 
brought  her  in  safety  to  LiverpooL  In  a  salvage 
suit  instituted  on  behalf  of  the  owners,  master 
and  crew  of  the  ship,  the  court,  after  directing 
expenses  incurred  by  the  salvors  to  be  paid  to 
them  out  of  the  proceeds  of  the  salved  property, 
awarded  more  than  a  moiety  of  the  residue  as 
salvage  reward.  The  Raeche,  42  L.  J.,  Adm.  71  ; 
L.  B.  4  A.  &  B.  127  ;  22  W.  R.  240. 

Two-fifths,  and  some  additional  sums  to  sub- 
sequent salvors,  awarded.  The  Queen  Mah,  3 
Hag.  Adm.  242. 

A  moiety  of  a  derelict,  brought  in  with  great 
risk  and  courage,  awarded.  The  B.  M.  Mills, 
3  L.  T.  513. 

A  moiety  of  the  value  awarded  for  salvage  of  a 
derelict.  In  no  case  where  a  claim  has  been 
given  for  a  private  owner  has  more  than  a  moiety 
been  awarded  for  salvage.  L'Enerance,  1  Dods. 
46. 

^  The  ancient  rule  of  awarding  salvors  of  dere- 
lict half  the  value  of  the  property  is  no  longer 
observed ;  the  amount  of  salvage  in  such  cases 
is  now  in  the  discretion  of  the  court.  TKe 
AquUa^  1  C.  Rob.  37. 
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A  moiety  of  the  value  of  a  derelict,  after  deduc- 
tion of  expenses  of  salvors  for  a  tug  and  men  to 
bring  her  in,  awarded  to  salvors.  A  person  who 
hired  labourers  to  unload  the  stranded  ship  held 
not  entitled  to  salvage  award,  but  to  remuneration 
for  his  services.    The  Watt,  2  W.  Bob.  70. 

A  moiety  of  the  value  of  a  ship  picked  up 
derelict  awarded  for  salvage ;  expense  of  appraise- 
ment paid  out  of  the  other  moiety.  The  Britannia, 
3  Hag.  Adm.  153.  Cf.  The  Effort,  3  Hag.  Adm. 
165. 

Sereliet  Boiler.]  —  Where  five  men  having 
found  a  derelict  marine  boiler  floating  in  the  sea, 
pulled  it  ashore  and  hauled  it  beyond  high  water, 
the  court,  in  a  default  salvage  action,  out  of  58/.,  the 
net  proceeds  of  the  said  Iwiler,  awfuxied  50/.  and 
costs.    Elephant,  Boiler  ex,  64  L.  T.  543. 

See  The  Mark  Lane,  infra. 

What  is  ]>6reliet.]— A  ship  from  which  the 
crew  and  bullion  were  taken,  sne  being  in  a  sink- 
ing state,  and  her  crew  refusing  to  stay  by  her, 
treated  as  a  derelict  for  salvage  purposes.  A 
moiety  of  the  value  of  the  bullion  awaroed.  The 
Columbia,  3  Hag.  Adm.  428. 

Ship  left  Ashore.] — A  ship  and  cargo  are 

not  necessarily  derelict  oecause  they  have  been 
left  on  the  Shipwash,  an  off-lying  sand.  The 
Barefoot,  14  Jur.  841. 


Eeeapture.] — A  British  ship,  recaptured 


by  a  man  and  boy  from  her  French  captors, 
claimed  as  derelict  by  a  frigate  that  had  rendered 
salvage  service.  One-sixth,  1,000/.,  awarded  to 
man  and  boy  ;  500/.  to  the  king's  ship  : — Held, 
no  derelict.     The  Beaver,  3  C.  Rob.  292. 

Bpes  Beonperaadi.] — A  vessel  abandoned  by 
her  master  and  crew  on  the  Hasborough  Sands, 
in  fear  of  their  lives,  is  a  derelict.  The  Sarah 
Bell,  4  Not.  of  Cas.  144. 

For  salvage  purposes  a  ship  may  be  derelict, 
though  expectation  of  recovering  her  is  entertained 
by  her  people.    The  Oenesiee,  12  Jur.  401. 

A  ship  in  great  peril,  and  with  women  on 
board,  was  assisted  by  smacks,  but  the  essential 
part  of  the  salvage  service  was  performed  by  a 
steamship  that  towed  her  clear  of  the  sands  : — 
Held,  that  the  smacks  were  nevertheless  entitled 
to  a  large  award.    lb. 

Ship  Abandoned,  and  afterwards  Betomed 

to.] — A  ship  with  four  and  a-half  feet  of  water  in 
her,  and  compasses  and  seamen's  clothes  taken 
away,  held  to  be  derelict.  Though  the  master 
and  seamen  returned  to  her,  the  salvors  were 
entitled  to  keep  possession.  ITie  Gertrude,  30 
L.  J.,  Adm.  130. 

Where  the  crew  of  a  ship  that  had  been  in 
collision,  at  the  moment  of  collision  climbed  on 
the  other  ship,  thinking  their  oi^n  was  sinking, 
and  the  master  of  the  other  ship  refused  to  lend 
his  boat  for  them  to  return  to  their  own  ship  : — 
Held,  not  to  be  a  case  of  derelict.  The  CoeniO' 
politan,  6  Not.  of  Cas.,  Suppl.  17. 

Where  during  the  performance  of  salvage 
services  the  master  and  crew  of  the  salved  ship 
went  and  remained  on  board  the  salving  ship, 
which  put  men  on  the  salved  ship  to  steer  her, 
the  court  refusetl  to  treat  the  ssJved  ship  as  a 
derelict  and  award  salvage  on  that  basis.  The 
Ltqmnto,  [1892]  P.  122  ;  66  L.  T.  623;  7  Asp. 
M.  C.  192. 
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Whole  of  Proceeds  Awarded.! — ^The  whole  of 
the  proceeds  of  a  derelict  of  small  value  awarded 
to  the  salvors,  no  owners  appearing.  The  William 
Hamilton,  3  Hag.  Adm.  168. 

Proceeds  of  a  derelict  brought  into  the  Mersey 
by  salvors,  and  sold  as  perishable,  paid  out  upon 
first  decree  to  the  salvors.  The  Cotweption^ 
2  Hag.  Adm.  175.  And  see  The  Britannia^ 
supra,  col.  642. 

Amount  of  Award.] — The  value  of  the  property 
salved  was  12,663/..  and  the  total  awai-d  made 
by  the  court  for  salvage  was  4,200Z.  The  Anria 
Helena,  49  L.  T.  204  ;  5  Asp.  M.  C.  142. 

A  derelict  vessel  was  found  in  the  North 
Atlantic  Ocean,  800  miles  from  land,  in  a 
seriously  damaged  condition,  and  was  navigated 
into  Queenstown  by  salvors,  who  incurred  great 
risk  and  hardship  in  rendering  the  service.  The 
value  of  the  derelict  was  5,100Z.  The  court 
awarded  2,300Z.  as  salvage  reward.  The  Craigs, 
6  P.  D.  186  ;  29  W.  R.  446. 

Where  a  derelict  vessel  and  cargo  of  the  value 
of  1,452Z.  were  salved  by  a  steamer,  which,  with 
her  cargo,  was  of  the  value  of  30,000/.,  the  vice- 
admiralty  court  awarded  300Z.  for  salvage  : — 
Held,  that,  under  the  circumstances,  that  sum 
was  not  sufficient,  and  the  same  increased  to 
450/.  The  True  Blue,  Papayanni  v.  Hocquard, 
4  Moore,  P.  C.  (N.s.)  96 ;  L.  R.  1  P.  C.  250. 

Salvors  having  by  meritorious  services,  ren- 
dered at  the  risk  of  their  lives,  salved  a  derelict 
vessel,  her  cargo  and  freight,  valued  together  at 
750/.,  the  court  awarded  360/.  as  salvage  remu- 
neration.   The  Hehe,  4  P.  D.  217. 

A  steamer  laden  with  a  valuable  cargo,  and 
having  passengers  on  board,  fell  in  with  a  dere- 
lict brig  in  the  Bristol  Channel,  and  with  great 
difficulty,  in  spite  of  a  strong  wind  and  heavy 
sea,  succeeded  in  towing  her  into  port.  The 
value  of  the  brig,  together  with  her  cargo  and 
freight,  amounted  to  nearly  2,800/.  The  court 
awarded  900/.  to  the  salvore.  The  Andrina, 
L.  R.  3  A.  &  E.  286  ;  22  L.  T.  488. 

Derelict  ship  and  cargo  worth  15,000/.  picked 
up  by  small  schooner  in  the  Irish  Sea  ;  1,800/. 
salvage  awarded  :  600/.  to  owners  of  schooner, 
400/.  to  master,  250/.  to  mate,  and  rest  to  the 
crew.     The  Caroline,  2  W.  Rob.  124. 

Although  there  is  do  rule  fixing  the  amount 
to  be  awarded  in  cases  of  salvage  of  derelict 
vessels,  the  increased  risk  of  loss  to  the  salved 
pi-operty,  the  difficulty  of  boarding  a  derelict 
vessel  without  assistance  from  her  crew,  and  the 
extra  labour  thrown  upon  those  remaining  on 
board  of  the  salving  ship  by  placing  some  hands 
on  board  the  derelict,  are  elements  tending  to 
augment  the  award  in  such  cases.  The  Janet 
Court,  66  L.  J.,  Adm.  34  ;  [1897]  P.  59  ;  76  L.  T. 
172;  8  Asp.  M.  C.  223. 

Where  a  tug  was  engaged  by  the  crew  of  two 
smacks  to  tow  a  derelict  into  port,  but  through 
the  mistake  of  the  tug  the  vessel  got  aground, 
whereujwn  the  tug  went  in  search  of  assistance, 
and  some  beachmen  took  possession  of  the  vessel 
and  brought  her  into  harbour,  a  liberal  salvage 
was  awarded  to  the  smacksmen.  T?uf  Atla^, 
l.">  Moore,  P.  C.  329  ;  31  L.  J.,  Adm.  210  ;  8  Jur. 
(N.s.)  753  ;  6  L.  T.  737  ;  10  W.  R.  8.50. 

A  derelict  was  found  at  sea  by  salvors,  who 
were  incapable  of  performing  the  attempted 
service,  but  remained  by  the  wreck  until  a 
second  set  of  salvors  came  up,  who  disj)OS8essed 
those  first  and  brought  it  into  port.  The  court 
allotted  to  the  first  set  a  sufficient  sum  to  cover 


the  expenses  to  which  they  had  been  put.    The 
Magdalen,  31  L.  J.,  Adm.  22  ;  5  L.  T.  807. 

Abandonineiit  of  Bereliet  by  Balyon — ^Right 
to  Bemnneratioii.]— The  barque  "  N.''  fell  in  with 
the  **  K.,"  a  derelict  barque,  in  the  Atlantic,  and 
put  five  hands  on  board  of  her,  who  navigated 
her  for  three  days.  The  "  K."  then  fell  in  with 
the  barque  **  B.,*'  and  the  five  hands  on  board  of 
the  "  K."  were,  at  their  own  request,  taken  on 
board  the  •*  B."  The  "  B."  then  sent  some  of  her 
own  crew  on  board  the  "  K. ,"  and  took  her  in  tow, 
and  towed  her  till  the  tow-rope  broke,  when  the 
vessels  parted  company,  and  the  hands  on  board 
the  "K.,"  with  the  assistance  of  the  "L.,"  a 
steamship  which  they  afterwards  fell  in  with, 
brought  the  "K."  into  Falmouth.  In  suits 
instituted  on  behalf  of  the  masters,  owners  and 
crews  of  the  "  N.,"  the  **  B.,"  and  the  "  L.,"  the 
court  held,  that  the  masters,  owners  and  crew  of 
the  "N."  were  not  entitled  to  salvage  reward, 
but  awarded  salvage  to  the  remaining  plaintiff 
The  Killeena,  51  L,  J.,  Adm.  11  :  6  P.  D.  193  ; 
45  L.  T.  621  ;  30  W.  R.  339  ;  4  Asp.  M.  C. 
472. 

Wrongftil  DispoMesnon  of  First  Salyors.] — 
See  The  Kathleen,  supra,  col.  602. 

Bereliet  miut  be  Brooghtinto  the  Admiralty.] 
—  See  The  King  v.  Property  derelict^  supra, 
col.  594. 

Apportionment  in  Case  of  Bereliet.] — See  The 

Litietta,  Infra,  col.  649. 


d.  Appeal — Beviewing'  Award. 

Insnifteient  Award.]  —  The  court  of  appeal 
will  increase  the  amount  of  a  salvage  awaiti,  if 
in  its  opinion,  considering  the  value  of  the 
property  salved,  and  of  the  salving  vessel,  the 
award  of  the  court  below  is  insufficient.  The 
City  of  Berlin,  47  L.  J.,  Adm.  2  ;  2  P.  D.  187  ; 
37  L.  T.  307  ;  25  W.  R.  793 ;  3  Asp.  M.  C.  491 
— C.  A.    See  also  The  Tnie  Blve,  supra. 

Sxeessiye  Award.]  —  When  the  conrt  of 
admiralty  had  awarded  an  exceptional  and 
excessive  amount  of  remuneration  solely  from 
regard  to  the  value  of  property  salved,  the 
judicial  committee,  notwithstanding  their  general 
rule  of  non-interference  upon  a  question  of  mere 
discretion,  reduced  the  amount  by  two-fifths. 
T/ie  Anarigue,  L.  R.  6  P.  C.  468  ;  31  L.  T.  854  ; 
23  W.  R.  488  ;  2  Asp.  M.  C.  460. 

An  award  of  30,000/.  on  a  value  of  190,000^. 
in  the  case  of  a  derelict  ship  reduced  to  18,000/., 
on  the  gi'ound  that  the  award  was  out  of  propor- 
tion to  the  services  rendered.    lb. 

Where  a  judge  had  awarded  3,500/.  for  losses 
and  5,000/.  for  remuneration  (the  property  saved 
being  67,000/.)  :— Held,  that  a  total  of  6,000/. 
was  sufficient.  The  Be  Bay,  Bird  v.  Qihh, 
52  L.  J.,  P.  C.  57  ;  8  App.  Cas.  559 ;  49  L.  T. 
414— P.  C. 

The  court  of  appeal  is  unwilling  to  interfere 
with  the  judicial  discretion  in  cases  of  salvage, 
where  the  quantum  awarded  is  alone  the  subject 
of  appeal.  Though  there  is  no  precedent  for  the 
reduction  of  an  amount  awarded,  yet  in  principle 
there  can  be  no  difference  between  increasing 
and  reducing  such  amounts,  both  being  equally 
an  interference  with  judicial  discretion.  And 
the  amount  must  be  reduced  on  appeal  when 
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the  sum  awarded  is  exorbitant  or  manifestly 
excessive.  The  Chetnh^  5  Moore,  P.  C.  (N,8.) 
278 ;  38  L.  J.,  Adm.  1  ;  L.  R.  2  P.  C.  205  ;  19 
L,.  T.  621  ;  17  W.  R.  233. 

Therefore,  where  the  judge  of  the  admiralty 
court,  acting  upon  his  own  unassisted  judgment, 
greatly  overrated  the  value  of  the  services  ren- 
dered by  the  salvors  : — Held,  that  the  amount  of 
his  award  must  be  reduced.    Ih, 

]>6Tiation  of  Yeggel.]  —  The  court  of  appeal 
^-ill  alter  an  award  of  salvage  made  by  the  court 
below,  where  there  is  reason  to  believe  that  the 
•court  below  has  not  taken  into  consideration  the 
circumstance  that  rendering  a  salvage  service  to 
property  alone  constitutes  a  deviation  in  point 
■of  law,  however  small  the  deviation  may  be  in 
point  of  fact.  The  Farnley  Holly  46  L.  T.  216  ; 
4  Asp.  M.  C.  499— C.  A. 

Biscietion.] — In  appeals  as  to  the  quantum  of 
salvage  allowed,  the  court  will  not  interfere  with 
or  moderate  the  amount  awarded  by  the  admi- 
ralty court,  unless  that  amount  was  exorbitant 
or  excessive,  though  the  court  of  appeal  may  be 
unable  to  affirm  the  principle  on  which  the 
amount  was  assessed,  or  would  have  awarded  a ! 
less  amount  than  that  awarded  by  the  admiralty 
<;ourt.     Th^  Woburti  Abhtty,  21  L.  T.  707— P.  C. 

In  appeals  as  to  the  quantum  awarded,  the 
<iifference  ought  to  be  very  considerable  (to  the 
extent  of  one-third  at  least)  in  order  to  induce 
the  court  to  interfere  upon  a  question  of  mere 
-discretion.  The  Glendurar^  Arnold  v.  Cinoie, 
L.  R.  3  P.  C.  589 ;  24  L.  T.  499 ;  1  Asp.  M.  C. 
SI. 

The  court  of  appeal  will  hesitate  to  interfere 
-with  the  decision  of  local  authorities  on  a  ques- 
tion of  salvage,  but  nevertheless  is  bound  to  act 
upon  its  own  judgment  if  it  should  be  of  opinion 
that  the  award  is  wholly  inadequate.  Tfie  Met- 
-^^ngevy  Swabey,  191. 

The  appellate  court  will  not  disturb  an  award 
-of  salvage  on  the  ground  of  the  court  below 
having  awarded  too  large  a  sum,  unless  satisfied, 
beyond  all  doubt,  that  the  judge  has  made  an 
•exorbitant  estimate  of  the  salvage  services.  The 
.Fhtsilier,  Bllgh  v.  SimpmUy  3  Moore,  P.  C.  (N.8.) 
-51 ;  34  L.  J.,  Adm.  25  ;  11  Jur.  (N.S.)  289 ;  12 
L.  T.  186  :  13  W.  R.  592. 

The  judicial  committee  is  always  reluctant  to 
review  cases  of  salvage,  which  involve  the  exer- 
cise of  the  discretion  of  the  judge  of  the  court, 
l>ut  being  a  final  court  of  appeal,  will,  if  the 
justice  of  the  case  requires  it,  increase  the 
amount.  The  Scindia^  4  Moore,  P.  C.  (N.S.)  84  ; 
35  L.  J.,  P.  C.  53 ;  L.  R.  1  P.  C.  241 ;  12  Jur. 
<N.S.)  534— P.  C. 

The  court  of  appeal  in  a  disputed  question 
respecting  the  amount  of  remuneration  awarded 
for  a  salvage  service,  is  indisposed,  except  it 
appears  that  the  judgment  is  clearly  erroneous, 
to  interfere  with  the  compensation  which  the 
-  cou  rt  in  its  discretion  has  awarded.  The  Clarisse, 
12  Moore,  P.  C.  340. 

The  amount  of  compensation  to  be  awarded  is 
in  the  discretion  of  the  judge  of  the  court  of 
admiralty,  and  the  judicial  committee  will  not 
interfere  with  the  manner  in  which  that  discre- 
tion has  been  exercised,  either  by  diminishing  or 
increasing  the  amount  awarded,  except  in  a  case 
of  very  extraordinary  character.  The  Neptune^ 
Green  v.  Bailey,  12  Moore,  P.  C.  346. 

The  court  of  appeal  is  very  unwilling  to 
interfere  with  the  judicial  discretion  exercised 


by  the  judge  below  with  regard  to  the  amount 
awarded  for  salvage  services,  and  will  not  do  so 
unless  the  sum  awarded  is  other  than  a  reason- 
able remuneration  for  the  services  rendered,  and 
unless  the  difference  is  very  considerable.  The 
England,  5  Moore,  P.  C.  (N.S.)  344  ;  38  L.  J., 
Adm.  9  ;  L.  R.  2  P.  C.  253  ;  20  L.  T.  46. 

From  the  Cinqne  Ports.] — ^An  appeal  to  the 
court  of  admiralty  under  1  &  2  Geo.  4,  c.  76, 
from  an  award  of  the  commissioners  of  the 
cinque  ports  in  a  salvage  case,  is  in  the  nature  of 
a  rehearing  rather  than  of  an  appeal,  and  it  is 
obligatory  on  the  court  to  allow  a  restatement 
of  the  case  and  to  admit  fresh  evidence.  The 
court  will,  however,  in  the  exercise  of  its  dis- 
cretion as  to  costs,  discourage  the  giving  of  fresh 
evidence  unwarrantably.     The  Caledonia,  L.  R. 

4  A.  &  E.  11,  n. ;  17  W.  R.  626. 

Bule  of  Court  of  Appeal.] — ^Where  a  salvage 
award  is  appealed  against,  the  court  of  appeal 
adheres  to  the  rule  laid  down  in  the  privy 
council,  and  will  not  alter  the  sum  unless  it  has 
been  given  on  wrong  principles,  or  with  a 
misapprehension  of  the  facts,  or  it  is  exorbitant 
and  out  of  reason.  6,000/.  was  awarded  for 
services  rendered  to  a  steamer  which  had  run 
aground  on  a  reef  in  the  Red  Sea,  nearly  five 
miles  from  Suez,  and  which,  owing  to  the  heavy 
sea,  and  the  nature  of  her  position,  was  in 
imminent  peril.  The  services  were  rendered  at 
much  peril  to  the  salving  ship.  The  court  of 
appeal  refused  to  alter  this  award.  The  LaU' 
caider,  9  P.  D.  14  ;  49  L.  T.  706  ;  36  W.  R.  608  j 

5  Asp.  M.  C.  174— C.  A. 

The  court  of  appeal  wiU,  in  a  salvage  action, 
where  it  appears  that  the  judge  below  has  mis- 
apprehended the  evidence,  and  consequently 
given  a  wrong  award,  increase  or  diminish  the 
award  as  the  justice  of  the  case  may  require. 
The  Star  of  Persia,  57  L.  T.  839  ;  6  Asp.  M.  C. 
220— C.  A. 

The  barque  "Star  of  Persia,"  having  taken 
up  a  foul  berth  in  bad  weather  in  the  Downs, 
collided  with-another  barque.  The  tug  "  C."  towed 
her  clear  after  an  hour's  towing,  during  which 
time  her  anchor  and  chain  were  slipped.  After 
she  had  been  got  clear  the  tug  continued  to  tow 
ahead  until  another  anchor  had  been  brought 
off  from  the  shore  by  other  salvors,  and  she  was 
ultimately  saved.  Her  value  and  that  of  her 
cargo  and  freight  amounted  in  all  to  23,0002. 
The  court,  in  a  salvage  action  against  the  "  Star 
of  Persia,"  having  awanled  150/.,  the  court  of 
appeal  held  that  the  evidence  as  to  the  danger 
from  which  the  "  Star  of  Persia"  had  been  saved 
had  been  misapprehended,  and  increased  the 
award  to  300Z.    Ih. 

Salvage  remuneration  was  reduced  from 
$12,000  to  $7,500,  their  lordships  being  of 
opinion  that  the  difference  between  the  sum 
awarded  and  that  which  would  be  liberal  was  so 
large  as  to  re(|uire  correction.  The  GlenduroTy 
supra,  col.  645,  approved  and  followed.  The 
Thomus  Allen,  12  App.  Cas.  118  ;  56  L.  T.  285  ; 

6  Asp.  M.  C.  99— P.  C. 

Where  a  judge  had  awarded  3,600Z.  for  losses 
and  5,000/.  for  remuneration  (the  property  saved 
being  67,000/.)  :— Held,  that  a  total  of  6,000/. 
was  sufficient.  The  Be  Bay,  Bird  v.  Cfihh, 
ante,  col.  636.  And  see  The  City  of  Chester, 
ante,  col.  636. 

Where  the  appeal  is  as  to  the  amount  awarded, 
the  rule  of  the  privy  council  is  similar  to  that 
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of  common  law  courts  in  dealing  with  a  verdict 
as  to  damages,  where  the  jury  have  attended  to 
the  judge's  direction.  The  Carrier  Dove,  2 
Moore,  P.  C.  (N.8.)  243  ;  Br.  &  Lush.  113. 

There  is  no  essential  distinction  between  river 
and  sea  salvage,    lb. 

In  salvage  cases  there  is  no  rule  binding  a 
court  of  appeal  not  to  interfere  with  an  award 
unless  the  amount  is  so  large,  or  so  small,  that 
no  reasonable  person  could  fairly  arrive  at  that 
sum ;  but  the  amount  awarded  will  be  diminished 
or  increased  if,  after  a  careful  consideration  of 
the  facts,  and  after  giving  every  possible  weight 
to  the  view  of  the  judge,  the  court  is  of  opinion 
that  the  amount  is  so  large  as  to  be  unjust  to 
the  owners  of  the  ship  which  has  been  in  distress, 
or  so  small  as  to  be  unjust  to  the  salvors.  Th-e 
Aocmn4ie,  [1891]  P.  349  ;  66  L.  T.  336 ;  7  Asp. 
M.  0.  153— C.  A. 

The  privy  council  will  not  interfere  with  an 
award  in  a  salvage  case  except  where  the  differ- 
ence between  what  has  been  and  what  ought  to 
have  been  awarded  is  very  considerable.  Tlie 
ClariJtse,  Swabey,  129,  134 ;  12  Moore,  P.  C. 
340. 

Award  rednoed.] — Salvage  award  reduced  on 
appeal  from  1,000Z.  to  600Z.  The  General 
Palmer,  2  Hag.  Adm.  323. 

Award  of  JuitleeB.] — ^An  award  of  justices  for 
salvage  will  not  be  altered  upon  appeal  unless 
excessive.  The  Cuba,  Lush.  14;  6  Jur.  (N.B.) 
152. 

The  court  is  unwilling  to  disturb  an  award  of 
justices  on  the  mere  ground  of  amount  or  wrong 
apportionment.     The  Vegta,  2  Hag.  Adm.  189. 

Magistrates'  award  of  152.  for  getting  a  barge 
ashore  on  the  Nore  Sand  afloat,  and  taking  her 
to  Sheerness,  increased  on  appeal  to  402.  Tlie 
Harriett,  Swabey,  218. 

An  agreement  to  pay  8*.  6<i.  for  salvage 
services,  there  being  real  danger  to  the  salvors, 
set  aside  as  futile.  The  Phantom,  L.  R.  1  A.  &  E. 
58  ;  12  Jur.  (N.8.)  529  ;  14  W.  R.  774. 


14.  Appobtionment. 

In  what  Shares.] — A  ship  built  on  purpose  to 
convey  the  obelisk  known  as  Cleopatra's  Needle, 
was,  whilst  laden  with  the  obelisk,  abandoned 
about  ninety  miles  N.E.  of  Ferrol,  on  the 
coast  of  Spain.  A  steamship  discovered  her  and 
lay  by  her  for  a  night,  and  the  next  day 
four  of  her  crew  volunteered  and  went  to  the 
ship,  and  after  much  difficulty  and  at  consider- 
able risk  succeeded  in  getting  the  rudder  clear 
and  a  hawser  attached.  The  steamship,  after 
towing  her  for  fifty-two  hours,  brought  her  into 
port.  The  court  appraised  the  ship  and  obelisk 
at  25,0002.,  and  awarded  2,0002.,  and  apportioned 
the  latter  sum  as  follows,  viz.  1,200^  to  the 
owners  of  the  steamship,  2502.  to  her  niiaster,  and 
the  rest  among  the  officers  and  crew  according 
to  their  ratings,  as  follows,  viz.  double  shares  to 
the  chief  officer,  second  engineer  and  other 
volunteers,  and  three  shares  to  the  seamen 
immersed  in  water  while  clearing  the  shackles 
and  towline ;  the  rest  among  the  others  of  the 
crew.  The  Cleopatra,  47  L.  J.,  Adm.  72  ;  3  P.  D. 
145. 

After  deducting  from  the  award  the  costs  of 
repairs  and  detention  during  repairs,  one  half  of 
the  balance  apportionecl  to  the  owner  of  the 
salving  steamship,  the  other  half  to  the  master 


and  crew.  The  Spirit  of  the  Ape,  Swabey,  2S6. 
Cf.  The  Howard,  3  Hag.  Adm.  356,  n. 

A  brig  was  driven  out  to  sea  short-handed,  and 
after  she  had  been  eighty  days  at  sea  and  much 
damaged,  with  only  four  men  on  board,  two  of 
tJ^em  disabled,  a  ship  placed  on  board  of  her  two- 
hands,  who  assisted  in  working  her  till  she  was 
brought,  after  twelve  days,  into  port.  The  brig 
and  her  cargo  were  of  the  value  of  8,1742. : — 
Held,  that  this  was  a  salvage  service.  An  award 
was  made  of  4002.,  and  it  was  apportioned — ^to- 
the  owners,  502. ;  to  the  master,  502. ;  to  the 
crew,  1002. ;  to  the  men  placed  on  board  the 
brig,  2002.  The  Charles,  L.  R.  3  A.  &  E.  536  ; 
26L.T.  594;  21  W.  R.  13. 

In  apportioning  1,5002.,  where  the  services 
were  mainly  the  personal  exertions  of  the 
master  and  crew  of  a  sailing  vessel,  the  court 
awarded  5002.  to  the  owners,  6502.  to  the  crew, 
and  3502.  to  the  nuister.  The  Palmyra,  25  L.  T. 
804  ;  1  Asp.  M.  C.  278. 

Special  Beward  to  ICate.]— Two  Norwegian 
barques,  both  bound  to  England,  fell  in  with 
each  other  on  the  high  seas,  about  3,000  milea 
from  Liverpool ;  one  of  the  barques  was  in  dis- 
tress, her  first  mate  having  died,  and  her  master,, 
her  second  mate  and  one  of  the  crew  being  sick 
with  yellow  fever.  The  other  barque  was  short- 
handed,  but  her  mate,  with  the  consent  of  her 
master,  went  on  board  the  distressed  vessel  and 
succeeded  in  navigating  her  to  Liverpool.  During^ 
the  voyage  the  master,  the  second  mate  and  two- 
of  the  crew  died.  On  the  arrival  of  the  vessel  at 
Liverpool  an  action  of  salvage  was  instituted 
against  her.  At  the  hearing  of  the  action,  the 
value  of  the  salved  property  was  taken  at 
5,1352.  13«.  2d.  The  court  awarded  6002.  to  the 
mate  who  had  gone  on  board  the  distressed  vessel, 
1002.  to  the  owners  of  the  salving  vessel,  502.  to 
her  nuister,  and  1502.  amongst  the  remaining 
plaintifEs.  The  Skibladner,' Al  L.  J.,  Adm.  84  ; 
3  P.  D.  24  ;  38  L.  T.  150  ;  3  Asp.  M.  C.  556. 

Special  Eeward  to  Katter.]— Where  3,5002.  had 
been  awarded  for  salvage  services  rendered  by  a 
steamship,  2,0002.  was  awarded  to  the  owners 
and  7002.  to  the  master  for  his  skilful  navigation 
in  dangerous  circumstances,  the  order  of  the 
vice-admiralty  court  of  Bermuda  being  varied. 
The  Caetlewood,  42  L.  T.  702 ;  4  Asp.  M.  C. 
278— P.  C. 

Where  the  master  undertakes  the  responsi- 
bility of  deviating  from  his  course,  and  so- 
imperilling  his  insurance,  for  the  purpose  of 
rendering  salvage  service,  he  is  entitled  to  con- 
siderable reward.  The  fact  that  a  considerable 
sum  has  been  awarded  to  the  owners  of  the 
salving  vessel  does  not  diminish  the  amount  to- 
wbich  the  master  and  crew  are  entitled.  The 
Aletheia,  13  W.  R.  279. 

Amon&t  to  Owners.] — In  a  suit  instituted  to 
recover  salvage  reward  in  respect  of  services 
rendered  in  towing  a  disabled  vessel  into  safety, 
the  court  awarded  a  total  sum  of  4,0002.,  of 
which  3,0002.  was  apportioned  to  the  owners. 
The  Kenmure  Cagtle,  7  P.  D.  47;  47  L.  T.  661  ; 
30  W.  R.  708  ;  5  Asp.  M.  C.  27. 


Sailing  Yessel  or  Steamihip.] — In  ap- 


portioning salvage  rewai-d  among  the  owners, 
master  and  crew  of  a  sailing  vessel  which  has 
rendered  salvage  services,  the  court  will  not 
allot  to  the  owners  the  same  proportion  of  the 
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reward  as  in  the  case  of  services  rendered  by  a 
steamship  (usually  one-half),  nnless  the  circum- 
stances shew  that  the  yessel  itself,  as  where  the 
aeryices  are  effected  by  steam  power,  was  the 
chief  agent  in  effecting  the  salvage.  The 
I>almyra,  25  L.  T.  884  ;  1  Asp.  M.  C.  182. 

The  capability  of  steamers  to  perform  services 
inrith  greater  rapidity  and  certainty  entitles  them 
as  salvors  to  a  higher  scale  of  reward.  The  Otto 
Herman^  33  L.  J.,  Adm.  189. 


On  Beviatloii  haying  been  Oeeanoned.] — 


In  a  service  mainly  rendered  by  the  steam  power 
of  the  salving  ship,  and  which  had  occasioned  a 
deviation  in  point  of  law,  and  in  rendering 
yvhich  the  crew  were  exposed  to  some  peril,  an 
apportionment  of  two-thirds  to  the  shipowners 
and  one-third  to  the  master  and  crew,  altered  to 
five-ninths  to  the  shipowners  and  four-ninths  to 
the  master  and  crew,  and  the  total  award 
increased  from  600^.  to  900/.;  owner's  share 
increased  from  4002.  to  500/. ;  master's  share 
increased  from  80/.  to  100/. ;  crew's  share 
increased  from  120/.  to  300/.  TheFarnley  Hall, 
46  L.  T.  216  ;  4  Asp.  M.  C.  499— C.  A. 

Cnetom  te  Share  Salvage— lUfproportionate 
Sieks.] — Where  there  is  a  custom  to  share  in 
salvage  awards  in  a  particular  manner  according 
to  the  ratings  of  the  salvors  on  board  their  ship, 
yet  if  some  of  the  salving  crew  have  exposed 
themselves  to  much  greater  risk  than  the  rest, 
the  court  will  give  them  a  larger  share  on  equit- 
able principles.  The  Sarah,  3  P.  D.  39  ;  37  L.  T. 
831. 

Bereliet/j — The  master  of  a  Norwegian  brig 
bound  to  Cardiff,  with  a  crew  of  nine  men,  feU 
in,  in  the  North  Sea  between  Heligoland  and  the 
Xk>gger  Bank,  with  a  derelict  v^sel  in  a  very 
crippled  condition,  and  put  his  mate  and  two  of 
bis  crew  on  board  her.  The  mate  and  the  two 
men  on  board  the  derelict,  shortly  after  they  had 
boarded  her,  fearing  that  she  was  about  to 
founder,  endeavoured  to  leave  her,  but  their 
boat  was  swamped,  and  one  of  the  men  drifted 
astern,  and  was  picked  up  by  a  fishing  smack. 
The  mate  and  the  other  hand  succeeded  in 
bringing  the  derelict  safely  into  the  English 
Channel,  and  within  three  miles  of  Dungeness  ; 
she  was  then  taken  in  tow  by  a  steamship  and 
towed  to  the  entrance  of  Dover  Harbour,  within 
which  she  was  subsequently  placed  in  safety. 
Actions  of  salvage  were  instituted  by  the  owners, 
master  and  crew  of  the  brig,  and  by  the  owners, 
master  and  crew  of  the  steamship,  against  the 
derelict  vessel  and  her  cargo,  and  the  court 
awarded  a  moiety  of  the  value  of  the  property 
proceeded  against,  and  apportioned  three-fifths 
of  the  amount  to  the  owners,  master  and  crew 
of  the  brig.  The  Lirietta,  8  P.  D.  24  ;  48  L.  T. 
799  ;  31  W.  R.  643  ;  5  Asp.  M.  C.  132. 

In  General.] — Two  tugs  rendered  salvage 
services  to  a  ship  driven  from  her  moorings  in 
the  Bristol  Channel,  by  towing  her,  in  a  very 
heavy  gale,  into  the  river  Usk.  The  services 
lasted  for  about  three  hours.  The  value  of  the 
salved  ship  was  4,000/.,  of  her  cargo  900/., 
and  of  her  freight  288/. ;  450/.  was  awarded.  The 
Monarch,  56  L.  J.,  Adm.  114  ;  12  P.  D.  6 ;  56 
L.  T.  204  ;  35  W.  R.  292  ;  6  Asp.  M.  C.  90. 

A  vessel  having  got  ashore  on  the  Parkin  Rock 
in  the  Red  Sea,  her  master  and  part  of  the  crew 
proceeded  to  Aden  for  assistance.    During  their 


absence  the  crew  left  on  board  were  driven 
away  by  Arab  wreckers,  but  the  vessel  was 
never  permanently  abandoned.  Three  steamers 
rendered  valuable  services  to  the  vessel,  and 
finally  succeeded  in  getting  her  off  the  rocks  and 
saving  part  of  her  cargo.  The  value  of  the  vessel 
for  the  purposes  of  the  action  was  taken  to  be 
3,750/.  The  court  awarded  2,000/.  as  salvage. 
The  Erato,  67  L.  J.,  Adm.  107  ;  13  P.  D.  163 ;  59 
L.  T.  840  ;  6  Asp.  M.  C.  334.  See  also  The  City 
of  Chester,  ante,  cols.  636,  637  ;  Tlie  AgamemfWH, 
ante,  col.  637  ;  and  The  Anna  Helena,  ante,  col. 
608. 

Ho  Fixed  Rule.] — There  is  not  any  fixed  rule 
as  to  apportioning  a  salvage  award.  2he  Oip^ 
Queen,  64  L.  J.,  Adm.  86  ;Tl896]  P.  176  ;  11  R. 
766  ;  72  L.  T.  464  ;  43  W.  R.  359  ;  7  Asp.  M.  C. 
586. 


Half-Shares  to  Hon-nayigating  Fart  of  Grew — 
Diseretion.] — A  large  passenger  steamship  ren- 
dered salvage  services  to  another  passenger  steam- 
ship, the  amount  being  agreed  at  12,000/.  The 
court  apportioned  9,200/.  to  the  owners,  800/.  to 
her  master,  and  the  remainder  amongst  the 
officers  and  crew  according  to  their  ratings,  half- 
shares  to  be  allotted  to  the  surgeon,  stewards, 
cooks  and  other  non-navigating  members  of  the 
crew.  The  Spree.  [1893]  P.  147  ;  1  R.  584  ;  69 
L.  T.  628 ;  7  Asp.  M.  C.  397. 

Between  Owners  and  Salyors.] — ^Apportion- 
ment of  salvage,  the  seamen  being  dissatisfied 
with  their  shares.     The  Beulah,  1  W.  Rob.  477. 

Life  and  Froperty  Salyors.] — Out  of  1,660/. 
awarded  for  salvage  of  life  and  property,  980/, 
apportioned  to  life  and  480/.  to  property  salvors. 
The  Eagtern  Monarch,  Lush.  81. 

Share  of  Shipowners— Foliey  Vitiated.] — The 

possible  vitiating  of  a  policy  of  insurance  upon 
the  salving  vessel: — Held,  not  a  reason  for 
increasing  the  share  of  the  shipowner  as  against 
the  share  of  the  crew  in  apportioning  a  sum 
tendered  to  and  accepted  by  salvors  (not  now 
followed).     The  Devenyn,  1  W.  Rob.  180. 

Szpensei  of  Salyors.] — In  apportioning  the 
amount  awarded  as  salvage,  the  court  will  not 
allow  the  owners  of  the  vessel  performing  the 
service  to  d^uct  any  expenses  except  those 
claimed  in  the  petition  in  the  salvage  suit.  The 
WigttnonMre,  36  L.  J.,  Adm.  11. 

Distribution  of  Salyage  paid  to  Master- 
Remedy  of  Shipowner.] — ^A  master  receiving, 
under  an  award,  salvage  money  from  the  owners 
of  property  to  which  he,  the  ship  and  crew,  have 
rendered  salvage  services,  is  not  bound  to  hand 
over  to  his  owner  the  portion  he  bon&  fide  con- 
ceives to  be  his  own  proper  share  ;  the  remedy  of 
the  owner  is  to  apply  to  the  court  under  s.  498  for 
a  distribution  of  salvage.  The  PHncee*  Helena, 
Lush.  190  ;  30  L.  J.,  Adm.  137  ;  4  L.  T.  869. 

An  owner  of  a  ship  refused  to  pay  wages  due 
to  a  master  for  a  voyage,  unless  credited  with 
salvage  money  received  by  the  master  under  an 
awai-d,  and  kept  by  him  for  his  own  share ;  the 
master  refusing  to  account  for  a  subsequent 
voyage,  except  on  condition  of  a  settlement  for  the 
former  voyage,  without  reference  to  the  salvage 
money  :— Held,  that  the  payment  of  wages  was 
improperly  withheld,  and  that  the  master  was 
entitled  to  ten  days'  double  pay.    1  h. 
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Where  an  owner  thinks  that  a  proper  share  of 
the  salvage  reward  has  not  been  paid  to  him,  his 
proper  course  is  to  bring  the  share  so  paid  to  him 
into  court,  to  pray  for  a  monition  to  the  master 
to  do  the  same,  and  to  apply  for  an  order  of 
distribution.    lb. 

Agreement  to  Apportion.] — See  infra. 

15.  Agreements  to  Apportion. 

Agreement  for  Apportionment  of  Salvage.] — 

The  182nd  section  of  the  Merchant  Shipping 
Act,  1854,  does  not  prevent  seamen  who  are 
entitled  to  recover  salvage  remuneration  from 
entering  into  an  arrangement,  through  their 
solicitor,  for  the  apportionment  of  the  amount 
due  to  them,  "\^^lel'e  the  owners  of  a  ship  have 
received  a  lump  sum  in  respect  of  services  ren- 
dered by  their  ship,  master  and  crew,  and  have 
paid  over  to  the  crew  a  portion  of  such  sum, 
which  the  crew,  acting  imder  the  advice  of  their 
own  solicitor,  have  accepted  in  settlement  of 
their  claims  for  salvage,  the  court  will  not,  where 
the  portion  so  paid  over  is  not  extravagantly 
small,  disturb  the  settlement  in  the  absence  of 
fraud  or  concealment.  The  A/rika,  49  L.  J., 
Adm.  63  ;  5  P.  D.  192  ;  42  L.  T.  403  ;  4  Asp. 
M.  C.  266. 

Under  17  &  18  Vict.  c.  104,  s.  498,  the  court 
will  decree  an  equitable  apportionment,  unless 
an  equitable  agreement  is  proved  or  any  equit- 
able tender  has  been  made.  The  Erwhuntress^ 
Lush.  93  ;  30  L.  J.,  Adm.  15  ;  2  L.  T.  574. 

When  salvors  have  entered  into  an  agreement 
as  to  the  apportionment  of  salvage,  which  in  the 
opinion  of  the  court  is  equitable,  and  not 
obtained  by  coercion,  the  court  will  uphold  the 
agreement,  and  apportion  the  salvage  awarded 
in  accordance  therewith.  The  Jame^  ArTnstronq, 
L.  R.  4  A.  &  E.  380  ;  33  L.  T.  390  ;  3  Asp.  M.  C. 
46. 

When  persons  agree  to  render  a  salvage  service 
and  to  apportion  the  salvage  in  a  particular  way, 
and  further  salvage  services  are  rendered  not 
contemplated  by  the  agreement,  the  whole  body 
of  salvors  is  entitled  to  share  in  the  reward,  and 
not  only  those  actually  engaged  in  the  further 
salvage  operations.  The  Cadiz  and  The  Biyyne^ 
35  L.  T.  602  ;  3  Asp.  M.  C.  332. 

Costs  of  all  parties  were  ordered  to  be  paid 
out  of  fund  in  court,  except  a  defendant's,  in 
consequence  of  his  misconduct  to  the  co-salvors. 
Ih. 

By  17  &  18  Vict.  c.  104,  s.  182,  every  stipula- 
tion by  which  any  seaman  consents  to  abandon 
any  right  which  he  may  have  or  obtain  in  the 
nature  of  salvage  shall  be  wholly  inoperative. 
By  25  &  26  Vict.  c.  63,  s.  18,  this  section  "does 
not  apply  to  the  case  of  any  stipulation  made  by 
the  seamen  belonging  to  any  ship  which,  accord- 
ing to  the  terms  of  the  agreement,  is  to  be 
employed  on  salvage  service,  with  respect  to  the 
remuneration  to  be  paid  to  them  for  salvage 
services  to  be  rendered  by  such  ship  to  any  other 
ship  "  : — Held,  that  these  sections  do  not  fetter 
the  discretion  of  the  court  upon  the  subject  of 
these  agreements,  but  that  their  effect  is  to 
render  such  agreements  not  illegal,  and  to  place 
them  on  the  same  footing  on  which  they  stood 
before  any  legislation  on  the  subject.  The 
Ganges,  38  L.  J.,  Adm.  61  ;  L.  R.  2  A.  &  E.  370  ; 
22  L.  T.  72  ;  4  Asp.  M.  C.  317. 

The  plaintiff  was  temporary  master  of  a  steam 
tug  in  the  place  of  B.,  and  without  any  extra- 


ordinary exertion  or  peril  rendered  salvage 
services  to  a  vessel  in  distress.  The  steam  tug* 
belonged  to  a  company  whose  business  it  was  to 
render  towage  and  salvage  services  to  vessels  in 
distress.  The  seamen  employed  by  the  company 
were  paid,  according  to  a  special  agreement^ 
certain  fixed  wages,  and  a  fixed  rate  of  poundage 
on  all  towage  and  salvage  money  earned  by  the 
tug.  The  plaintiff  knew  that  B.  was  employed 
under  this  agreement.  The  plaintiff  ctaimeci 
salvage  remuneration  independently  of  the 
agreement : — Held,  that  the  agreement,  as  it  did 
not  appear  to  be  inequitable,  was  valid,  and  the 
plaintiff  was  bound  by  it,  and  therefore  could 
not  maintain  his  claim  for  salvage.    Ih, 

By  the  ancient  law  of  the  court  of  admiralty, 
as  well  as  by  statute  law  prior  to  25  &  26  Vict. 
c.  63,  s.  18,  any  stipulation  by  which  a  seaman 
agreed  to  abandon  a  claim  for  salvage  was  invali<l. 
The  Pride  of  Catuxda,  9  L.  T.  546  ;  Br.  &  Lush. 
208. 

The  burden  of  proof  is  upon  those  who  assert 
such  an  agreement  to  shew,  not  merely  the 
existence  of  the  agreement,  but  that  the  seamen 
were  fully  aware  of  all  its  consequences.    lb. 

A  steam  trawler  is  not  a  vessel  "  to  be  employed 
on  salvage  service  "  within  s.  18  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  though  the 
agreement  between  the  owners  and  seamen  pro- 
vides for  an  apportionment  of  any  salvage  earned. 
Sect.  182  of  the  Merchant  Shipping  Act,  1854, 
does  not  invalidate  an  equitable  agreement 
between  the  shipowner  and  seamen  as  to  the 
apportionment  of  any  salvage  earned.  The 
Wilhelm  Tell,  61  L.  J.,  Adm.  127  ;  [1892]  P.  337  ; 
1  R.  551  ;  69  L.  T.  199 ;  41  W.  R.  205 ;  7  Asp. 
M.  C.  329. 

By  articles  of  agreement  in  the  form  sanc- 
tioned by  the  board  of  trade  under  the  above 
act,  "...  every  member  of  the  crew,  including 
apprentices,  shall  be  i-egarded  as  entitled  to 
participate  in  any  sum  or  sums  of  money  arising- 
from  any  salvage  or  salvage  services  performed 
for  any  ship  in  distress  or  otherwise,  in  the  pro- 
portion set  forth  opposite  to  their  respective 
names  in  this  agreement."  The  master  and 
mate  were  paid  wages  on  the  footing  of  a  share 
of  the  fishing  profits,  but  the  boatswain  received 
so  much  per  week ;  and  the  owners  of  the 
trawler,  in  arriving  at  the  net  sum  to  be  appor- 
tioned, claimed  to  deduct  the  cost  of  repairs  for 
damage  sustained  by  the  vessel  in  rendering  the 
salvage  services,  and  as  against  the  boatswain, 
certain  other  sums  for  loss  of  profits,  time.  &c. : 
—  Held,  that  these  deductions  could  not  be 
allowed,  as  the  agreement  for  a  certain  share  of 
the  salvage  meant  a  share  of  the  sum  awai*ded, 
less  any  unrecovered  costs  in  obtaining  the 
award.    lb, 

Semble,  the  provisions  of  s.  182  of  the  Merchant 
Shipping  Act.  1854,  and  of  s.  18  of  the  amending 
act  of  1862,  do  not  apply  to  a  master.    lb. 

Power  to  Set  Aeide.] — The  admiralty  court 
has  power  to  set  aside  agreements  entered  inta 
by  seamen  as  to  sharing  salvage  earned  by  the 
ship,  notwithstanding  17  &  18  Vict.c.  104,8.  214, 
and  25  &  26  Vict.  c.  63,  s.  18.  The  Pemacol^^ 
Br.  &  Lush.  306.  And  see  The  Pride  of  Caftada,. 
and  cases  supra,  col.  625. 

An  agreement  between  the  owners  of  a  steam 
tug  and  her  master  and  crew^  as  to  the  giving  up^ 
by  the  latter  of  their  claims  to  salvage,  in  con- 
sideration of  a  higher  rate  of  wages,  held  invalid. 
The  Mary  Aurw,  11  L.  T.  85. 
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Jleeeipt  for  Salvage  given  in  Ignoranoe.] — ^An 
ignorant  salvor  who  has  signed  a  receipt  in  full 
of  all  demands  for  salvage,  will  be  relieved  in 
admiralty.    Silver  Bulli4yn^  2  Spinks,  70. 

Set  Aside  as  Unfair. J — An  agreement  foi 
apportionment,  entered  mto  previously  to  the 
service  performed,  set  aside  as  unfair.  The 
LeuUa,  2  W.  Rob.  22  ;  2  Not.  of  Cas.  149. 

Agreement  between  Shipowners  and  Cfrew 
as  to  Dednetions — Validity.]  —  An  agreement 
between  shipowners  and  crew  that  before  appor- 
tionment of  salvage  the  shipowners  shall  be 
entitled  to  deduct  from  the  sum  awarded  for 
salvage  the  amount  of  any  damages  sustained  by 
the  ship  or  her  gear  in  the  performance  of  the 
salvage  service,  and  by  reason  of  her  loss  of 
fishing,  is  inoperative.  Th^  Saltburn,  6  R.  702  ; 
71  L.  T.  19 ;  7  Asp.  M.  C.  474. 


16.  Assignment  of  Right  to  Salvage. 

An  assignment  by  a  seaman  of  his  right  to 
salvage  reward  already  acquired  is  wholly  void 
and  inoperative  by  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  182,  although  such 
assignment  is  for  valuable  consideration,  and  in 
an  action  for  distribution  of  salvage  a  defence 
setting  up  such  an  assignment  is  bad.  The 
Jiosariv,  46  L.  J..  Adm.  52  ;  2  P.  D.  41 ;  35  L.  T. 
816;  3  Asp.  M.  C.  334. 

Sixteen  of  the  crew  of  a  steamship  sued  her 
owners  for  distribution  of  salvage.  The  owners 
answered  that  after  the  date  of  the  salvage 
services,  but  before  the  distribution  of  the  sal- 
vage money,  fourteen  had  assigned  to  the  defen- 
dants for  good  consideration  all  their  shares  : — 
Held,  that  the  fourteen  were  nevertheless  entitled 
to  sue.    lb. 

17.  Salvage  Agbebments. 

Inequitable  Agreements.] — The  master  of  the 
"  London  "  agi-eed  for  400/.  to  tow  the  "  Waverley  " 
into  Lisbon,  about  twenty-five  miles.  The 
■weather,  which  was  bad  at  the  time  of  the  agree- 
ment, subsequently  became  worse,  and  much 
difficulty  was  experienced  in  performing  the 
salvage.  In  a  suit  for  salvage  the  owners  of  the 
"  Waverley "  tendered  400/.,  the  amount  agreed 
upon  for  salvage,  and  123Z.  11*.  Sd.  for  quaran- 
tine expenses  and  consequent  detention  of  the 
**  London  "  : — Held,  that  the  agreement  was  equit- 
able at  the  time  when  it  was  made,  and  was 
therefore  valid  notwithstanding  the  subsequent 
circumstances.  The  Waverley,  40  L.  J.,  Adm.  42  ; 
li.  R.  3  A.  &  E.  369  ;  24  L.  t.  713  ;  1  Asp.  M.  C. 
47. 

Held,  also,  that  the  agreement  was  not  affected 
by  the  tender  of  the  amount  of  the  extra  ex- 
penses. Tender  pronounced  for,  with  costs  from 
the  time  of  making  the  tender.    Ih. 

An  English  steamship,  bound  from  Sumatra  to 
Jedda,  having  on  board  as  passengers  550  pil- 
grims, was  wrecked  in  the  Red  Sea.  The  pilgrims 
took  refuge  on  a  rock  where,  if  bad  weather  had 
set  in,  they  would  have  been  exposed  to  immi- 
nent danger.  In  answer  to  signals  of  distress  a 
steamship  came  up,  and  her  master  refused  to 
rescue  the  pilgrims  for  a  less  sum  than  4,000/., 
which  was  the  amount  of  the  passage-money  to 
be  paid  to  the  ownera  of  the  wrecked  veasel  for 
carrying  the  pilgrims  from  Sumatra  to  Jetlda. 
Ultimately  the  master  of    the  wrecked  vessel 


signed  an  agreement  to  pay  4,000/.  to  the  master 
of  the  steamship  to  take  the  pilgrims  to  Jedda, 
and  the  pilgrims  were  taken  in  his  ship  to  Jedda 
in  safety.  In  an  action  to  enforce  the  agreement : 
— Held,  that  it  must  be  set  aside  as  inequitable, 
and  the  court  awarded  1,800/.  as  salvage  remune- 
ration. The  Medina,  2  P.  D.  5  ;  35  L.  T.  779  ;  25 
W.  R.  156  ;  3  Asp.  M.  C.  219— C.  A.  Affirming 
45  L.  J.,  Adm.  81. 

Where,  in  the  opinion  of  the  court,  a  salvage 
agreement  is  exorbitant,  the  court  will  refuse  to 
enforce  it.  In  a  case  where  the  master  of  a 
disabled  ship  at  sea  about  340  miles  from  Queens- 
town,  requested  assistance  from  a  mail  steamer, 
and  agreed  in  writing  to  make  his  owners  respon- 
sible to  the  extent  of  15,000/.,  provided  the 
master  of  the  mail  steamer  would  tow  the  dis- 
abled ship  to  Queenstown,  and  the  service  was 
performed,  the  court  declined  to  enforce  the 
agreement,  and  awarded  to  the  salvors  by  way 
of  salvage  reward  7,000/.,  in  addition  to  a  sum 
sufficient  to  cover  penalties  which  had  become 
payable  by  the  owners  of  the  mail  steamer  by 
reason  of  the  vessel  deviating  to  perform  the 
service.  Tlie  Sileitin,  5  P.  D.  177  ;  43  L.  T.  319  ; 
29  W.  R.  156  ;  4  Asp.  M.  C.  338, 

An  agreement  between  salvors  and  the  agent 
of  the  salving  ship  to  leave  the  amount  of  their 
reward  to  his  determination  is  inequitable  and 
void.  The  Enchantretts,  Lush.  93  ;  30  L.  J.,  Adm. 
15  ;  2  L.  T.  574. 

Fair  Agreements  Upheld.]— Where  an  agree- 
ment is  clearly  established,  the  court  will  uphold 
it  unless  wholly  inequitable,  and  will  not  set  it 
aside  on  the  ground  that  it  is  a  hard  bargain. 
The  Firefly,  Swabey,  240.  S.  P.,  The  Mulgrave, 
2  Hag.  Adm.  78. 

An  agreement  dishonestly  made  by  the  master 
to  secure,  to  so-called  salvors,  an  excessive  reward, 
is  not  valid  against  the  owner  of  the  ship.  The 
Theodore ,  Swabey,  351. 

An  agreement  will  be  upheld,  unless  proved  to 
be  very  exorbitant,  or  to  have  been  obtained  by 
compulsion  or  fraud.  The  Helen  and  George, 
Swabey,  368. 

It  is  competent  to  the  master  to  make  an  agi'ee- 
ment  with  salvors  as  to  the  remuneration  for 
their  services,  and  if  the  agreement  is  fair,  it  will 
bind  the  owners.     The  Arthur,  6  L.  T.  556. 

The  bunlen  of  proof  is  upon  the  parties  alleg- 
ing the  agreement.    Ih. 

It  is  no  reason  for  setting  aside  a  salvage 
agreement  that  the  salvors  were  not  aware  of 
the  exact  value  of  the  cargo.  The  Henry,  16 
Jur.  183. 

Agreement  for  Partionlar  Sam — Liability  of 
Shipowners  for  Salvage  of  Cargo.  1 — A  vessel,  the 
value  of  which  was  3,500/.,  and  the  cargo  of 
which  was  worth  14,000/.,  having  been  for  three 
days  on  rocks  in  Castraes  Bay,  in  the  Gulf  of 
Tartary,  the  master  entered  into  an  agreement 
with  the  salvors  to  pay  them  200/.  for  each  day  of 
service,  and  a  further  sum  of  2,000/.  in  the  event 
of  the  vessel  being  got  or  coming  off  the  rocks 
during  the  continuance  of  the  attendance  of  the 
salvors  : — Held,  that  the  agreement  was  fair  and 
reasonable  and  binding  on  the  owners  of  the 
vessel,  and  that  the  owners  of  the  vessel  were 
liable  for  the  whole  amount  agreed  upon  without 
any  deduction  in  respect  of  the  salvage  of  the 
cargo.  The  Rauhy  (infra)  distinguished.  The 
Prinz  Heinrich,  hi  L.  J..  Adm.  17  ;  13  P.  D.  31  ; 
58  L.  T.  593  ;  36  W.  R.  511  ;  6  Asp.  M.  C.  273. 
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Where  Bum  too  Small.] — ^An  agreement  for  a 
Bum  of  8*.  6d.  overruled  as  utterly  f  atile,  where 
it  appeared  that  there  was  danger  incurred  by 
the  salvors  in  rendering  the  service.  The 
Phantom,  L.  B.  1  A.  &  E.  68  ;  12  Jur.  (N.S.)  529  ; 
14  W.  R.  774. 

Sxeontion  more  Biffieult  than  Szpeoted.] — 

When  an  agreement  to  fix  the  amount  of  the 
remuneration  to  be  paid  for  salvage  services  has 
been  deliberately  entered  into  at  the  time  of  the 
commencement  of  the  danger  between  perfectly 
competent  parties,  the  court  will  not  allow  the 
agreement  to  be  set  aside  merely  because  the 
execution  of  it  has  turned  out  more  difficult  than 
was  anticipated  at  the  time  of  making  the  con- 
tract. The  Waverley,  40  L.  J.,  Adm.  42  ;  L.  R. 
3  A.  &  E.  369  ;  24  L.  T.  713  ;  1  Asp.  M.  C.  47. 

A  foreign  vessel,  fifty  miles  gB.  the  Dutch  coast, 
being  in  difficulty,  in  consequence  of  the  bois- 
terous state  of  the  weather,  and  being  leaky,  called 
in  the  assistance  of  an  English  fishing  smack,  and 
engaged  the  captain,  by  a  written  agreement, 
"  to  pilot  and  to  sail  ahead  for  50Z."  After  four 
days  boisterous  weather,  during  which  the  cap- 
tain of  the  smack  worked  at  the  pumps,  the 
vessel  was  got  into  port.  The  owners  of  the 
smack  refused  the  tender  of  50Z.,  and  brought  an 
action  for  salvage  services  rendered  to  the  vessel. 
The  court  was  of  opinion  that  the  agreement 
being  to  perform  a  service  for  a  specific  sum,  was 
not  to  be  set  aside  because  the  weather  became 
tempestuous,  and  by  reason  thereof,  that  the 
vessel  was  longer  in  arriving  at  a  port  of  safety 
than  might  reasonably  be  anticipated  ;  and  held, 
that  salvage  was  barred  by  the  agreement,  as 
nothing  was  done  to  convert  pilotage  service  into 
a  salvage  service,  and  that  the  sum  specified  in 
the  agreement  was  a  sufficient  compensation. 
The  Jonge  Andries,  Swabey,  303  ;  11  Moore,  P.  C. 
313  (nom.  AUey  v.  Alhertu^eri)  ;  6  W.  R.  198— 
P.  C. 

Agreement  not  to  Claim.] — ^An  agreement 
entered  into  between  the  master  of  a  salving 
ship  and  the  officer  commanding  the  distressed 
vee»el,  by  which  the  latter  acknowledges  the 
receipt  of  the  men,  and  undertakes  "  to  pay  all 
expenses  attached  thereby,  as  my  vessel  is  in 
distress  for  want  of  men,  and  I  cannot  bring  her 
in  without  help,"  is  not  such  an  agreement  as  will 
oust  the  right  of  the  salvors  to  reward,  but  is 
an  agreement  to  pay  expenses  in  all  events.  Tlie 
Charlee,  L.  R.  3  A.  &  E.  636  ;  26  L.  T.  694  ;  21 
W.  R.  13. 

Agreement  Unperformed — ^Bight  to  Salvage.! 

— A  ship  that  performs  a  salvage  service  is  eutitled 
to  salvage  reward ;  and  not  the  less  so  because  her 
master  has  entered  into  an  agreement  to  take  the 
ship  in  distress  to  a  place  of  safety,  which,  owing 
to  no  fault  of  his  own,  he  does  not  do.  Tite 
Hettia,  64  L.  J.,  Adm.  82  ;  [1895]  P.  193  ;  11  R. 
808  ;  72  L.  T.  364  ;  43  W.  R.  669  ;  7  Asp.  M.  C. 
699.    And  see  The  Samvel,  infra,  col.  657. 

Agreement — Bapervening  Cironmstanoei.  ] — 
The  plaintifb'  steamer  fell  in  with  the  defen- 
dants steamer,  which  was  disabled,  about  260 
miles  from  Gibraltar,  and  sixty  miles  from 
Carthagena.  The  weather  at  the  time  was  de- 
scribed as  "moderately"  bad.  An  agreement 
was  entered  into  between  the  captains  of  the 
two  vessels  by  which  it  was  agreed  that  the 
defendants'  steamer  should  be  towed  to  Gibraltar 
for  the  sum  of  6002.,  and  that  she  should  provide 


ropes  and  hawsers.  The  next  day  the  weather 
be»came  much  worse,  the  wind  blowing  like  a 
hurricane.  The  hawsers  were  sevei^  times 
broken,  and,  at  length,  one  sound  rope  only  was 
left.  The  plainti£*  steamer,  therefore,  towed 
the  disabled  vessel  to  Carthagena  instead  of  to 
Gibraltar.  In  an  action  of  salvage  the  court 
held  that  the  contract  had  been  put  an  end  to 
by  supervening  circumstances,  and  awarded  the 
salvors  9002.  The  defendants  appealed : — Held, 
that  the  circumstances  had  made  the  service 
wholly  different  from  that  contemplated  by  the 
parties ;  that  the  court  had  authority  to  deal  with 
the  question  as  though  no  contract  bad  been 
made  ;  and  that  the  decision  was  therefore  right. 
The  We^hourne,  58  L.  J.,  Adm.  78  ;  14  P.  D.  132  ; 
61  L.  T.  156  ;  38  W.  R.  66 ;  6  Asp.  M.  C.  4()6— C.  A. 


Average  Bond.]— -The  "  G."  fell  in  with  the 


"R.,"  which  was  in  distress.  The  following  agree- 
ment was  signed  by  the  two  captains :  "  At  my 
request  the  captain  of  the  'G.*  will  tow  my  ship, 
the  *R.'  to  St.  Kazaire,  that  being  the  nearest 
port,  for  repairs.    The  matter  of  compensation  to 
be  left  to  arbitrators  at  home."    The  "  G."  towed 
the  "  R."  safely  to  St.  Nazaire.  The  "  R."  discharged 
her  cargo  at  Dunkirk,  and  an  average  bond  in 
the  usual  form  was  taken  from  the  consignees  of 
the  cargo.    The  owners  of  the  "  G."  brought  an 
action  for  salvage  of  the  ship  and  freight  against 
the  "  R.,"  and  were  awarded  salvage.    They  also 
brought  an  action  in  France  for  the  salvage  of 
the  cargo  against  the  cargo  owners,  but  failed  in 
it    They  then  brought  this  action  in  personam 
against  the  owners  of  the  "R."to  recover  salvage 
in  respect  of  the  services  to  the  cargo,  or,  in  the 
alternative,  damages  from  the  defendants,  for 
not  taking  a  proper  bond  to  secure  salvage  from 
the  cargo  owners  : — Held,  that  the  defendants 
were    not    primarily  liable  to  pay  salvage  in 
respect  of  the  cargo,  that  they  had  not  bound 
themselves  by  the  above  agreement  to  do  so,  and 
that  it  was  not  their  duty  to  obtain  a  bond  from 
the  cargo  owners    for    the  proportion  of    any 
salvage  which  might  be  due.     Th^-  Ra'isby  or 
Cardiff  StfiamMp  Co,  v.  ^arwicft,  54L.J.,Adm. 
65  ;  10  P.  D.  114  ;  53  L.  T.  56  ;  33  W.  R.  938  ;  5 
Asp.  M.  C.  473. 

Implied  Authority  of  Master.] — Observations 
as  to  the  implied  authority  of  shipmasters  to 
enter  into  salvage  agreements.  The  JRenpor^ 
62  L.  J.,  Adm.  49  ;  8  P.  D.  115.;  48  L.  T.  887  ; 
31  W.  R.  640  ;  5  Asp.  M.  C.  98. 

YaUdity— Aetion  by  Seamen.] — ^An  agreement 
was  made  between  the  masters  of  the  '*  VV."  and 
the  "  N.,"which  was  in  need  of  assistance,  that  the 
•'  W."  should  tow  the  "  N."  to  Queenstown  for  the 
sum  of  200Z.  There  was  no  evidence  at  the  trial  to 
shew  that  the  master  of  the  "  W."  consulted  the 
officers  and  crew  as  to  the  terms  of  the  agree- 
ment. The  service  was  duly  performed,  and 
subsequently  thii-teen  of  the  officers  and  crew  of 
the  "  W."  brought  an  action  of  salvage  against  the 
"  N."  The  defendants  pleaded,  inter  alia,  that 
they  had  tendered  200Z.  to  the  owners  of  the  "W.," 
but  this  sum  was  not  paid  into  court : — Held, 
that  the  agreement  must  be  upheld,  and  the 
2001,  apportioned  amongst  the  owner  and  crew 
of  the  "  W.''  Held,  also,  that  when  a  fair  salvage 
agreement  has  been  made  in  a  bonft  fide  manner 
by  the  masters  of  the  salving  and  the  salved 
vessels  the  officers  and  seamen  of  the  salving 
ship  ought  not  to  bring  an  action  of  salvage,  and 
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that  the  plaintiffs  must  therefore  pay  the  costs  of 
the  action.  Tke  Xatmyth^  54  L.  J.,  Adm.  63 ; 
10  P.  D.  41  ;  62  L.  T.  392  ;  83  W.  R.  786 ;  5  Asp. 
M.  C.  364. 

Liability  of  Shipowner  for  Value  of  Ship, 
Treiglit  and  Cargo.! — An  agreement  made  by 
the  master  of  a  vessel  in  distress  to  pay  salvors  a 
fixed  sam  is  an  agreement  made  on  behalf  of 
and  pledging  the  credit  of  the  shipowners,  so  as 
to  make  them  liable  to  the  salvors  for  the  whole 
amount  so  agreed  upon,  and  not  merely  for  such 
proportion  of  such  amount  as  the  value  of  the 
ship  and  freight  bears  to  the  value  of  the  cargo. 
The  RaUhy,  supra,  distinguished.  The  Cuni- 
hrian,  57  L.  T.  205  ;  6  Asp.  M.  C.  151. 

£600  for  half-an-honr*!  Towage— Enforcement.] 
— An  agreement  by  the  master  of  a  valuable 
steamship  in  the  South  Atlantic  to  pay  500Z.  for 
half-an-hour*s  towage  by  a  large  mail  steamship 
in  order  to  get  his  engines,  which  were  partially 
<lisabled  and  would  not  turn  over  the  centres, 
under  way  : — Held,  to  be  fair  and  reasonable, 
and  enforced  by  the  court.  The  Strathgarry 
[1895]  P.  264  ;  11  R.  783  ;  72  L.  T.  900;  8  Asp. 
k.  C.  19. 

Owners  Cited— Agreement  to  Pay  Salvage.}— 
Owners  cited  to  shew  cause  why  salvage  awarded 
by  arbitrators  abroad  by  arrangement  between 
consignees  and  salvors  should  not  be  awarded. 
The  Sir  Fraiwis  Burton,  2  Hag.  Adm.  156. 

Agreement  Binding  on  Salyon.] — ^An  agree- 
ment to  render  salvage  services  for  a  named  sum 
is  binding,  and  ordinarily  prevents  fui*ther  sal- 
vage being  claimed.   The  Mu^ravt,  2  Hag.  Adm. 

77. 

Salvage  agreement  upheld.  The  True  Blue, 
2  W.  Rob.  176  ;  2  Not.  of  Cas.  413. 

Agreement  to  stand  by — BMp  lost]  —  The 
steamship  "W."  having  found  the  "A."  on 
February  12th  off  Finisterre  in  a  disabled  state, 
took  her  in  tow  until  February  14th,  when,  owing 
to  the  condition  of  the  "  A.,"  the  master  of  the 
"  W."  proposed  to  abandon  her.  The  master  of 
the  "  A."  persuaded  the  master  of  the  "  W."  to 
enter  into  an  agreement  in  writing  to  "  stand  by 
the  *A.'  as  long  as  possible,  and  that  the  'W.' 
and  owners  are  to  be  paid  for  the  time  and  towing 
alreadv  done  and  to  be  done  from  the  12th  Febru- 
ary, 1883."  The  "  W."  then  took  the  "  A."  again 
in  tow,  but  on  February  16th,  owing  to  the 
weather,  it  was  found  necessary  to  abandon  her, 
and  she  was  totally  lost.  In  an  action  for  towage 
aeainst  the  owners  of  the  **  A."  it  was  held  that 
the  agreement  was  reasonable,  and  one  which  the 
master  had  authority  to  make,  and  400Z.  was 
awarded  for  the  towage.  The  Alfred,  TJte  Well- 
field  QOumerjt^  v.  Adamson,  60  L.  T.  611;  5  Asp. 
M.  C.  214. 

UntneeoMfol  Attempt — Agreement  —  Snbse- 
qnent  Balyors.] — ^Two  agreements  were  made 
with  salvors,  both  of  which,  after  some  services 
rendered,  had  to  be  abandoned ;  other  salvors 
then  came  up,  but  the  owners  gave  notice  to  two 
of  them  that  no  assistance  was  required  : — Held, 
that  the  first  salvors  were  entitled  to  salvage, 
apart  from  the  agreements  ;  that  the  subsequent 
salvors  not  having  had  notice  that  their  services 
were  not  needed,  were  also  entitled  to  salvage. 
The  Samuel,  15  Jur.  407. 


Coneealment  of  Damage — Towage  Agreemont — 
Salyage  Awarded.] — The  master  of  a  brig  which 
had  suffered  some  damage  to  her  compass  and 
lost  an  anchor,  agreed  with  a  tug  to  tow  him  to 
London  for  40/.,  without  disclosing  the  damage. 
On  discovering  the  damage,  the  tug  owners 
brought  a  suit  for  salvage  : — Held,  that  salvage 
cannot  be  engrafted  on  extraordinary,  though  it 
may  be  on  ordinary  towage  ;  distinction  between 
towage  services  and  agreements : — Held,  also, 
that  the  concealment  of  the  damage  to  the  brig 
vitiated  the  towage  contract.  Salvage  awarded. 
The  Xingaloek,  1  Spinks,  267. 

Power  of  Balying  Owners  to  Bind  their  Crew 
by  Agreement  with  Salved  Ship.] — The  master 
of  a  salving  vessel,  a  part  owner,  agreed  i^ath  the 
owners  of  the  salved  vessel  in  the  presence  of  the 
other  part  owners  to  accept  800/.  for  the  salvage 
services ;  and  that  sum  was  paid  to  him.  The 
crew  of  another  vessel  engaged  in  the  salvage 
service  being  dissatisfied  with  the  share  of  the 
800/.  offered  to  them,  brought  an  action  for 
salvage : — Held,  that  neither  the  master  nor  the 
owners  have  power  to  bind  the  crew  of  the  salvor 
without  their  consent,  and  further  salvage 
awarded.     The  Sarah  Jane,  2  W.  Rob.  110. 

An  agreement  between  the  owner  of  the  salving 
ship  and  the  owner  of  the  ship  in  distress  does 
not  preclude  the  master  and  crew  of  the  salving 
ship  from  suing  for  salvage.  The  William  Lueh- 
ingtvn,  7  Not.  of  Cas.  361. 

Burden  on  those  who  sot  np  Agreement  to 
Prove  it.] — The  burden  of  proving  an  agreement 
in  a  salvage  action  is  on  those  who  rely  upon  it. 
An  agreement  pronounced  against  as  not  proved, 
the  court  not  coming  to  any  decision  as  to  whether 
as  alleged,  it  was  a  forgery.  T?ie  Beitultatet,  17 
Jur.  353. 

And  to  Prove  that  it  was  Fair.] — It  lies 

upon  the  shipowner  setting  up  an  agreement  with 
the  salvor  that  he  should  accept  a  stipulated  sum 
toprove  that  it  was  just.  TJie  British  Umpire, 
6  Jur.  608. 

Agreement  Cancelled  by  Consent.] — An  agree- 
ment was  made  between  the   masters  of  two 

I  steamships  that  one  should  assist  the  other,  which 
was  aground,  and  the  service  completed  under  that 

'  agreement.  It  was  subsequently  cancelled  by 
mutual  consent  of  the  two  masters.  The  agree- 
ment cannot  be  set  up  as  a  bar  to  a  salvage 
action.    The  Africa,  1  Spinks,  299. 

Ko  Dnty  to  make  Agreement.] — Salvors  are 
entitled  to  the  judgment  of  the  court  as  to  the 
amount  of  their  remuneration,  and  are  not  under 
any  obligation  to  negotiate.  The  Tritonia,  2 
W.  Rob.  629. 

Master  of  Salvor  can  bind  Owner  bnt  not  Crew.] 

— The  master  of  a  salving  vessel  can  by  agree- 
ment, as  to  the  amount  of  salvage,  with  those  on 
board  the  salved  ship,  bind  his  own  interest  as 
salvor  and  that  of  his  owners,  bnt  not  those  of 
the  crew,  except  with  their  concurrence.  The 
Britain,  1  W.  Rob.  40. 

An  agreement  to  tow  a  ship  in  distress  from  the 
Queen's  Channel  to  London  for  50/.  attempted  to 
be  set  aside  by  persons  claiming  as  salvors  upon 
the  ground  that  it  had  been  cancelled  either  by 
mutual  consent  or  by  supervening  bad  weather, 
but  upheld.    Danger  of  setting  aside  towage  or 
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salvage  contracts  except  for  exceptional  circum- 
stances. Th£  Betsey,  2  W.  Rob.  167  ;  2  Not.  of 
Cas.  409. 

An  agreement  between  a  Thames  tug  and  a 
ship  ashore  ofE  Shoebury  that  the  tug  should  get 
her  afloat  and  take  her  to  Gravesend  for  80/. , 
upheld  ;  although  the  ship  had  to  be  lightened  I 
and  another  tug  employed,  and  the  service  was , 
longer  than  expected.    Tk4!  Cato,  35  L.  J.,  Adm. 
116. 

Unfair  Agreements  set  aside.] — The  court  will 
set  aside  an  agreement  for  salvage  services  where 
it  is  satisfied,  first,  that  the  parties  were  not  con- 
tracting upon  equal  terms  ;  and  secondly,  that  the 
sum  demanded  and  insisted  on  by  the  salvors  is 
exorbitant.  The  Mialto,  60  L.  J.,  Adm.  71  ; 
[1891]  P.  175  ;  64  L.  T.  540  :  7  Asp.  M.  C.  35. 

A  steamer  feU  in  with  another  steamer  in  the 
Atlantic,  which  had  lost  part  of  her  propeller, 
was  leaking,  and  could  not  use  her  engines.  The 
vessel  in  distress  was  towed  by  the  other  vessel 
to  Halifax,  a  distance  of  about  350  miles.  Before 
the  service  was  begun  the  masters  of  the  salving 
and  salved  vessels  signed  an  agreement  that  the 
owners  of  the  salved  vessel  should  pay  5.000/.  for 
the  service  or  a  sum  for  work  done  if  it  was 
unsuccessful.  The  master  of  the  salving  vessel 
would  not  take  a  less  sum,  and  the  master  of  the 
salved  vessel  had  reasonable  gi'ounds  for  believing, 
and  believed,  that  his  vessel  would  be  abandoned 
if  he  did  not  sign  the  agreement.  The  sum  of 
5,000Z.  was  more  than  one-fifth  of  the  total  value 
of  the  salved  vessel,  her  cargo  and  freight : — 
Held,  that  the  agreement  must  be  taken  to  have 
been  made  under  compulsion,  and  could  not  be 
enforced,  having  regard  to  the  fact  that  the  sum 
stipulated  for  was  exorbitant.  The  court,  treating 
the  agreement  as  inoperative,  awarded  the  salvors 
3,000/.  as  a  fair  remuneration  for  the  services,  and 
allowed  them  their  costs  of  the  action.  77w^  Mai'k 
Lane,  15  P.  D.  135  ;  63  L.  T.  468  ;  39  W.  R.  47  ; 
6  Asp.  M.  C.  540. 

The  commander  of  a  Queen's  ship  sent  to  assist 
a  ship  in  distress  cannot  impose  terms  and  refiL^^e 
to  give  salvage  Assistance  unless  his  terms  are 
accepted.  Woomuig.  Cargo  ew,  1  P.  D.  260 :  35 
L.  T.  8  ;  25  W.  R.  1  ;  3  Asp.  M.  C.  239— C.  A. 

Orounds   for   Setting   Aside   Agreement]  — 

Contract  to  stand  by  and  see  the  distressed  vessel 
into  safety  for  500/.  upheld.  Fraud  or  cancella- 
tion by  consent  are  the  only  grounds  for  avoid- 
ing contracts  to  salve.  The  JRcjmlse,  2  W.  Rob. 
396. 

Corrupt   Agreement   by    Yioe-Consnl.]  —  An 

agreement  to  render  salvage  service  to  a  Portu- 
guese ship  ashore  at  Dungeness,  made  by  the 
agent  of  the  Portuguese  vice-consul  upon  the 
terms  that  he  should  receive  50/.  out  of  the  600/. 
agreed  to  be  paid  for  salvage,  set  aside  as  corrupt. 
The  Cms  V,  Lush.  583. 

Agreement  to  Salve  Ship  and  not  Cargo.] — 

Agreement  for  salvage  of  the  ship  apart  from  the 
cargo  on  board  not  allowed  by  the  court.  The 
Westminster,  1  W.  Rob.  229. 

Arrest  not  superseded — Alleged  Agreement.] 

— A  warrant  of  anest  in  a  salvage  suit  will  rot 
be  supei'seded  u})on  an  allegation  of  an  agreement 
between  the  salvor  and  shipmaster  to  refer  the 
claim  to  arbitration.  Za  Purissima  CoJicepcion, 
13  Jur.  545. 


Salvage  for  Sun  fixed— Issue  Direeted.] — In  an 

action  for  salvage  claiming  2,000/.  the  defence 
was  that  the  service  was  rendered  under  a  contract 
for  50/.  made  between  the  masters  of  the  ships, 
which  was  a  fair  contract.  Issue  directed  to  try 
the  case.  Buchanan  v.  Barr,  5  Ct.  of  Sess.  Cas. 
(3rd  ser.)  973. 

18.  JUEISDICTION. 

a.  Hierli  Oonrt. 

Locality.]  —  Semble,  salvage  on  the  Leigh 
Middle  Sand  in  the  Thames  is  not  within  the 
ancient  jurisdiction  of  the  admiralty.  The 
Elenjiar,  6  C.  Rob.  39. 

Or  salvage  on  the  Black  Tail  Spit  on  the  Essex 
coast.  See  The  Beraules,  Baxter  v.  Reeder,, 
6  C.  Rob.  39,  n. 

Services  where  Bendered.] — Defendants 


in  a  cause  of  salvage,  instituted  against  the  car^go 
of  a  foreign  ship  to  recover  for  salvage  services, 
rendered  in  saving  the  lives  of  a  number  of  the 
crew  and  passengers  on  board  such  ship,  alleged 
in  their  statement  of  defence  that  the  vessel  in 
which  the  cargo  proceeded  against  had  been 
laden  was  not,  at  the  time  the  salvage  services 
were  rendered,  stranded  or  in  distress  on  the 
shore  of  any  sea  or  tidal  water  within  the  limits 
of  the  United  Kingdom.  The  plaintiffs  demurre<l^ 
on  the  ground  that  the  facts  therein  stated  were 
not  sufficient  to  exclude  the  jurisdiction  of  the 
court.  The  court  sustained  the  demurrer.  TJie 
Deidschland,  25  W.  R.  755. 

The  admiralty  court  had  jurisdiction  in  a 
salvage  case  where  part  of  the  services  were  per- 
formed on  shore,  as  unloading  cargo  after  the 
ship  has  been  brought  in.  The  Rosalie,  1  Spinks, 
188. 

Onus  of  Proof  of  Distance.] — To  oust  the 


court  of  its  municipal  jurisdiction,  it  lies  upon 
the  defendant  to  prove  that  the  vessel  was  at  a 
distance  from  shore  to  which  the  powers  of  the 
court  do  not  extend.  The  Gertrude,  30  L.  J., 
Adm.  130. 


8  &  4  Vict.  c.  66.] — Monition  to  owner  of 


timber  picked  up  adrift  in  Yarmouth  harbour 
to  shew  cause  why  he  should  not  pay  salvage 
rejected,  on  the  ground  that  the  court  had  no 
jurisdiction  under  3  &  4  Vict.  c.  65,  s.  6.  Ba/t 
of  Timber,  2  W.  Rob.  251. 

Agreement  made  on  Land.] — A  ship  sunk  at 
the  Nore  was  i*aised  by  divers,  and  a  salvage  suit 
brought  against  her.  The  owners  appeared  under 
protest  to  the  jurisdiction,  alleging  that  the 
services  were  performed  under  an  agreement 
made  on  land  : — Protest  oven-uled.  The  Cathc' 
rine,  12  Jur.  682  ;  6  Not.  of  Cas.  Suppl.  xliii. 

Cinqne  Ports.]— The  17  &  18  Vict.  c.  104,  s.  460, 
does  not  alter  the  jurisdiction  of  the  court  of 
admiralty  and  the  cinque  ports  in  cases  of 
salvage  services  performed  within  the  limits  of 
the  cinque  ports.  The  Maria  Liiisa,  Swabey, 
67  ;  2  Jur.  (N.S.)  264  ;  4  W.  R.  376. 

Salvage  of  a  Whale.] — Royal  fish  taken  within 
the  jurisdiction  of  the  cinque  ports  belong  to  the 
warden.  Cinq-ue  Ports  (^Lord  Warden)  v.  Rex, 
2  Hag.  Adm.  438. 

Sxtent  of— Valne.] — The  court  of  admiralty 
and  the  admiralty  court  of    the    cinque    ports 
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have  both  jurisdiction  over  claimR  for  salvage 
where  the  value  of  the  property  salved  does  not 
exceed  1,0002.  The  Jtune  Panl,  36  L.  J.,  Adm. 
11  ;  L.  R.  1  A.  &  E.  336  ;  16  L.  T.  126  ;  16  W.  R. 
776. 

The  wortls  in  25  k  26  Vict.  c.  63,  s.  49,  deter- 
mining the  jurisdiction  of  the  court  of  admiralty 
by  the  value  of  the  property  save<l,  mean  the 
value  of  the  property  when  first  brought  into 
safety  by  the  salvors,  and  not  its  value  at  any 
subsequent  period.  The  Stella ^  36  L.  J.,  Adm.  13  : 
L.  R.  1  A.  &  E.  340;  16  L.  T.  335;  15  W.  R.  936. 

A  salvage  suit  was  instituted  in  the  court  of 
admiralty,  in  a  sum  exceeding  900/. ;  the  value 
of  the  property  saved  was  less  than  1,000/.: — 
Held,  that  the  court  had  jurisdiction  to  entertain 
the  suit.  The.  Empres*^  41  L.  J.,  Adm.  32  ;  L.  R. 
3  A.  &  E.  452  ;  26  L.  T.  885  ;  20  W.  R.  553  ;  1 
Asp  M.  C.  183. 

By  17  &  18  Vict.  c.  104,  s.  460,  and  25  &  26  Vict. 
c.  63,  ss.  49,  50,  the  court  of  admiralty  has  not 
jurisdiction  to  deteimine  and  award  the  amount 
of  salvage  due  if  the  value  of  the  property  saved 
is  proved  not  to  exceed  1,000/.,  but  nevertheless 
it  retains  jarisdiction  to  condemn  in  costs  and 
damages  salvors  so  wrongfully  arresting  property, 
and  for  other  collateral  purposes.  The  Kate, 
Br.  &  Lush.  218 :  33  L.  J.,  Adm.  122  ;  10  Jur. 
(N.S.)  444  ;  9  L.  T.  782. 

A  claim  for  less  than  the  sum  of  200/.  was 
made  for  salvage  service  rendei^ed  within  the 
limits  of  the  Unite<l  Kingdom,  i.e.  within  three 
miles  from  the  shore  : — Held,  that,  under  17  &  18 
Vict.  c.  104,  s.  460,  the  court  of  admiralty  had 
not  jurisdiction  to  adjudicate  on  the  claim.  The 
Leda,  Swabey,  40  ;  2  Jur.  (N.8.)  119  ;  4  W.  R.  322. 

Where  the  value  of  the  pi-oj^erty  saved  does  not 
exceed  1,000/.,  the  court  of  admiralty  will,  not- 
withstanding an  absolute  appearance  is  given  by 
the  defendant,  refuse  to  proceed  in  the  salvage 
suit,  on  the  ground  that  17  &  18  Vict.  c.  104,  s.  460, 
and  the  25  &  26  Vict.  c.  63,  s.  49,  prohibit  the 
court  from  exercising  jurisdiction.  The  Lavitui, 
Br.  &  Lush.  59  ;  9  Jur.  (N.S.)  676  ;  11  W.  R.  614. 
See  also  77/^  William  and  John,  post,  col.  663. 

Owner.] — It  is  immaterial  to  this  question 

that  the  party  defending  is  the  mortgagee,  not 
the  owner  of  the  ship.  The  word  ''owners"  in 
17  &  18  Vict.  c.  104,  s.  460,  if  necessary,  extends 
to  all  persons  interested  in  the  property.    lb. 

Eftoppel.] — In  a  salvage  suit  the  defen- 


dants entere<l  an  absolute  appearance.  The  vessel 
being  arrested,  was  releasee!  on  the  11th  January, 
on  an  undertaking  by  the  proctors  of  the  owners 
to  file  an  affidavit  of  value  within  a  week.  On 
the  15th  they  filed  an  affidavit  stating  the  value 
of  the  vessel,  freight  and  cargo  to  be  over  1 ,000/. 
On  the  19th  a  receiver  of  wreck  made  an  affidavit 
that  the  value  was  under  1,000/.  On  the  1st 
February  the  defendants  applied  to  dismiss  the 
suit  with  costs,  on  the  ground  that  the  court  had 
no  jurisdiction,  which  in  such  a  case  lay  with  the 
justices,  under  25  &  26  Vict.  c.  63,  s.  49  :— Held, 
that,  under  the  circumstances,  the  defendants  had 
estopped  themselves  from  objecting  to  the  juris- 
diction, and  the  application  was  dismissed  with 
costs.     Tlie  Dart,  21  L.  T.  765. 

Agreement  giving.] — Two  causes  of  salvage 
against  a  vessel  were  consoliilated  ujwn  motion  by 
the  defendants,  and  with  the  consent  of  all  parties. 
On  a  petition  being  subsequently  filed,  the  defen- 
dants moved  for  its  dismissal,  with  costs  and 


damages,  on  the  ground  that  the  value  of  the 
property  salved  was  under  1,000/. : — Held,  that 
the  proceedings  in  reference  to  the  consolidation 
must  be  construed  as  an  agreement  which  gave 
the  court  jurisdiction  under  31  jc  32  Vict.  c.  71, 
s.  9.  The  Herman  Wedel,  39  L.  J.,  Adm.  30  ;  2a 
L.  T.  876. 

Damages  against  Salvors  for  Arresting.] — The 

court  will  not  decree  for  damages  unless  the  cir- 
cumstances shew  mala  fides  or  crassa  negligentia 
on  the  part  of  the  salvors  in  arresting,  whereof 
the  fact  that  salvors  arrested  without  first  obtain- 
ing a  valuation  of  the  property  from  the  receiver 
of  wreck  (as  provided  for  by  25  &  26  Vict.  c.  63, 
s.  60)  is  not  conclusive  evidence.  The  Kate, 
Br.  &  Lush.  218  ;  33  L.  J.,  Adm.  122  ;  10  Jur. 
(N.s.)  444  ;  9  L.  T.  782. 

Objection,  when  taken.] — The  objection  to  the 
jurisdiction  of  the  court  on  the  ground  that  the 
property  is  under  1,000/.,  should  be  alleged 
when  the  appearance  is  entered  ;  but  where  a 
defendant  appeared  absolutely,  and  raised  the 
objection  after  the  petition  was  filed,  the  court 
entertained  it,  but  refused  costs.  77/^  Limitay 
Br.  &,  Lush.  69  ;  9  Jur.  (N.s.)  676  ;  11  W.  R. 
614. 

Belease  by  Eeeeiver  ofWreek.]— After  release 
by  the  receiver  of  wreck  of  salveil  property  upon 
security  given  by  the  owner  under  17  &  18  Vict, 
c.  104,  s.  468,  the  salvors  have  no  right  to  detain 
the  property  or  to  arrest  it  by  admiralty  warrant. 
The  Lady  Katharine  Barhum,  Lush.  404  ;  5  L.  T. 
693. 

Jurisdiction  does  not  depend  on  Salvors*  Pos- 
session.]— The  rights  of  the  admiralty  court  to 
enforce  salvage  did  not  depend  upon  the  salvore 
retaining  possession.  The  Eleonora  Charlotta^ 
1  Hag.  Adm.  156. 

Proceedings  before  Justices — Subsequent  Pro- 
ceedings in  High  Court.] — The  master  of  a  vessel 
agreed  to  pay  140/.  for  salvage  services  to  be 
renderetl  to  his  ship.  The  salvors  took  proceed- 
ings before  justices  to  enforce  payment :  the 
justices  held  the  agreement  invalid  and  reduced 
the  sum  to  be  paid  to  70/.  A  cause  of  salvage 
was  then  instituted  in  the  high  court  of 
admiralty:— Held,  under  17  &  18  Vict.  c.  104, 
s.  460,  and  25  &  26  Vict.  c.  63,  s.  49,  that  the  suit 
be  dismissal,  the  sum  claimed  being  under  200/. 
The  William,  and  John,  Br.  &  Lush.  49  ;  32  L.  J., 
Adm.  102  ;  9  Jur.  (N.s.)  284  ;  8  L.  T.  56  ;  11 
W.  R.  535. 

Award  of  Commissioners — Subsequent  Action.] 
— See  77/6'  Elitte,  supra,  col.  664. 

Capture — Sansom — Hostage.] — The  master  of 
a  ship  captured  by  a  French  privateer  ransomed 
the  ship  and  cargo  and  went  himself  as  hostage. 
On  the  ship's  arrival  in  England  he  arrested 
the  cargo  for  payment  of  the  ransom  bill.  Pro- 
hibition to  the  admiralty  before  appearance  of 
the  cargo-owner,  refused.  Tranter  v.  Watson,  6 
Mod.  11. 

b.  JoBtices. 


(I 


Ship  or  Boat  Stranded  or  otherwise  in  Dis- 
tress."]— Justices  awanled  salvage  in  respect  of 
services  rendered  to  a  hopper  barge,  which  had 
been  found  adrift  without  any  person  on  board 
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of  her  in  the  Wash,  abont  three  miles  from 
Boston.  The  barge  was  not  furnished  with  any 
means  by  which  she  could  be  propelled,  and  was 
used  for  dredging  purposes: — Held,  that  the 
barge  was  a  "  ship  in  distress  on  the  shore  of  a 
sea  or  tidal  water,"  within  the  meaning  of  the 
Merchant  Shipping  Act,  1854,  s.  458,  and  that 
the  justices  had  jurisdiction  to  award  salvage. 
Tke  Leda  (Swabey,  40)  followed.  The  Mac  or 
Macadam  v.  Sau-cy  Polly^  61  L.  J.,  Adm.  81 ; 
7  P.  D.  126 ;  46  L.  T.  907  ;  5  Asp.  M.  C.  555— 
C.  A. 

**Snm  Claimed."]— The  17  &  18  Vict.  c.  104, 
6.  460,  and  25  &  26  Vict.  c.  63,  s.  49,  being  read 
together,  enact,  that  all  disputes  as  to  the  amount 
of  salvage,  where  either  the  sum  claimed  does 
not  exceed  200Z.  or  the  value  of  the  property 
saved  does  not  exceed  1,000^.,  shall  be  referred 
to  justices  of  the  peace,  and  thereby  in  those 
cases  exclude  the  jurisdiction  of  the  court  of 
admiralty.  The  WiUiam  and  John^  Br.  &  Lush. 
49 ;  32  L.  J.,  Adm.  102 ;  9  Jur.  (N.8.)  284 ;  8 
L.  T.  56;  11  W.  B.  535. 

By  *'the  sum  claimed"  is  meant  the  sum 
claimed  by  the  salvors  before  the  dispute  is 
referred.    Ih, 

The  words  "disputes  as  to  the  amount  of 
salvage"  extend  to  cases  where  an  agreement 
stipulating  for  a  fixed  amount  has  been  made. 
lb. 

The  existence  of  an  agreement  does  not  confer 
jurisdiction  upon  the  court  of  admiralty,  but 
where  that  jurisdiction  exists,  and  has  been  pro- 
perly set  in  motion,  it  may  induce  the  court  to 
give  costs  to  the  salvors,  although  they  recover  a 
sum  less  than  200Z.  See  also  Cases  ante,  cote. 
653,  seq. 

**Snm  in  Dispute."]— The  words  "sum  in  dis- 
pute "  in  17  &  18  Vict.  c.  104,  s.  464,  do  not  mean 
the  sum  awarded  by  the  justices  and  appealed 
against ;  and  where  the  only  evidence  of  the 
sum  in  dispute  is,  that  the  salvors  claimed  before 
the  justices  a  certain  amount  of  salvage,  not 
exceeding  200Z.,  an  appeal  from  the  award  of 
the  justices  lies  in  the  admiralty  court.  Thr 
Andrew  Wilson^  Br.  &  Lush.  56  ;  32  L.  J.,  Adm. 
104  ;  9  Jur.  (N.8.)  474  ;  8  L.  T.  177. 

Salvors,  having  sent  in  a  formal  demand  in 
writing  for  40^.,  ^terwards,  before  the  justices, 
claimed  a  sum  not  exceeding  200Z.  The  justices 
found  that  no  salvage  was  due,  and  from  that 
decision  the  salvors  appealed  : — Held,  that  the 
sum  in  dispute  was  the  sum  formally  demanded, 
and  that  as  that  was  under  50Z.,  an  appeal  did 
not  lie,  Tlie  Mary  Anne,  34  L.  J.,  Adm.  73  ;  12 
L.  T.  238. 

When  the  sum  in  dispute  exceeds  50Z.,  the 
court  has  jurisdiction  to  entertain  an  appeal, 
even  though  the  value  of  the  property  salved  is 
under  1,OOOZ.  The  Oenerms,  37  L.  J.,  Adm.  37  ; 
L.  R.  2  A.  &  E.  57  ;  17  L.  T.  562  ;  16  W.  B.  519. 

Appeal— Varying  Order.]- The  court  will  not 
entertain  an  appeal  from  the  salvage  award  of 
justices  upon  the  mere  question  of  amount,  unless 
plainly  exorbitant.  Tlie  Cuba,  Lush.  14  ;  6  Jur. 
<N,s.)  152. 

The  salvors  brought  a  barge  off  a  dangerous 
position  near  the  Nore  sand,  and  claimed  802. 
The  magistrates  at  Maidstone  awarded  Ibl. : — 
Held,  that  the  latter  sum  was  quite  inadequate, 
and  the  court  gave  iOl.  The  Harriett,  Swabey, 
218. 


Unless  the  amount  awarded  is  wholly  inade- 
quate, the  court  will  not  disturb  the  award,  even 
though  it  is  of  opinion  that  the  magistrates 
should  have  given  a  somewhat  larger  sum.  Tht: 
Jeunn  LfmisCy  37  L.  J.,  Adm.  32. 


Praotioe.l — The  court  rarely  admits  neiir 


evidence  on  the  nearing  of  an  appeal  from  an 
award  of  magistrates.     Tlie  Generous,  supra. 

Sitoppel.] — The  value  stated  by  the  owners  of 
salved  property  in  proceedings  before  commis- 
sioners is  not  conclusive  upon  the  salvor  though 
assented  to  at  the  time.  The  Hope,  14  W.  R. 
467.    And  see  The  Mise,  Swabey,  436. 

Appeal  firom   Jaitiees — Sum  in  Dlipute.] — 

There  was  no  appeal  from  justices  in  salvage 
cases  under  17  &  18  Vict.  c.  104,  s.  464,  unless 
"  the  sum  in  dispute  "  was  over  502.  The  salvors 
claimed  402.  in  substance,  but  formally  a  sum 
not  exceeding  2002.  The  justices  awarded 
nothing : — Held,  that  there  was  no  appeal.  T^ 
Mary  Anne,  Br.  k  Lush.  334. 

17  &  18  Viot.  e.  IM,  s.  460.]— The  words  "  at 
or  near  the  place  where  sucn  ship  or  boat  is 
lying"  in  the  above  section  refer  to  justices 
residing  at  or  near  the  place  to  which  the  ship 
is  brought  immediately  after  the  salvage  service. 
Summers  v.  Bnchan,  18  Ct.  of  Sess.  Cas.  (4th 
ser.)  879. 

0.  Oounty  Oourt. 

Extent  ot]— By  17  &  18  Vict.  c.  104,  ss.  458, 
460,  and  25  &,  26  Vict.  c.  63,  s.  49,  where  certain 
services  are  rendered  to  a  ship  or  a  boat  in  dis- 
tress on  the  seashore,  there  shall  be  payable  to 
the  parties  by  whom  the  service  is  rendered  a 
reasonable  amount  of  salvage,  the  amount,  in 
case  of  dispute,  where  the  sum  claimed  does  not 
exceed  2002.,  or  the  value  of  the  property  saved 
does  not  exceed  1,0002.,  to  be  referred  to  the 
arbitration  of  two  justices  or  a  county  court 
judge  : — Held,  that  a  county  court  judge  may 
exercise  this  jurisdiction  where  there  has  been  a 
salvage  agreement  for  a  fixed  sum,  and  that  a 
rule  by  which  such  proceedings  are  to  be  com- 
menced in  the  county  court  by  plaint  and  sum- 
mons is  valid.  Beadnell  v.  Beeson^  9  B.  &  S. 
315  ;  37  L.  J.,  Q.  B.  171  ;  L.  R.  3  Q.  B.  439  ; 
18  L.  T.  401  ;  16  W.  R.  1008. 

Diitribntion  of  Salyage.] — ^A  county  court, 
having  admiralty  jurisdiction,  has  jurisdiction  to 
entertain  a  suit  of  distribution  of  salvage  where 
the  amount  which  the  court  is  asked  to  appor- 
tion does  not  exceed  3002.,  notwithstanding  that 
the  value  of  the  property  saved  exceeds  1,0002. 
T?t£  Glanntbanta,  Elemore  v.  Trim,  46  L.  J., 
Adm.  75  ;  2  P.  D.  45  ;  36  L.  T.  27  ;  25  W.R.  613. 

The  admiralty  jurisdiction  of  the  county  courts 
extends  to  the  distribution  of  salvage,  although 
there  has  been  no  original  claim  in  the  county 
court  for  salvage.    Ih, 

Enforcing  Bonds  giyento  JLeeoiyers  of  Wreck.] 
— ^As  it  is  a  matter  of  doubt  whether  the  county 
courts  having  admiralty  jurisdiction  have  power 
to  enforce  salvage  bon<ls  given  to  receivers  of 
wreck  under  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  8.  468,  the  court  of  admi- 
ralty will,  on  the  application  of  a  salvor  in 
respect  of  whose  services  such  a  bond  has  been 


665 


SHIPPING— XVm.  Salvage. 


666 


giveiif  giant  leave  to  proceed  in  the  high  court 
under  the  C!ount7  Courts  Admiralty  Jurisdiction 
Act,  1868  (31  k  82  Vict.  c.  71),  s.  9.  Ths  John 
JSvaiu,  43  L.  J.,  Adm.  9 ;  30  L.  T.  308  ;  2  Asp. 
M.  G.  234. 

19.  Salvage  Lisk. 

Sum  paid  to  release  flOdp.l — A  shipowner  who 
has  paid  a  sum  of  money,  under  9  &  10  Vict.  c.  99, 
in  order  to  release  the  ship  and  cargo  from  a 
claim  for  aolvage,  has  a  lien  on  the  cargo  for  the 
proportion  of  those  expenses  payable  to  him  by 
the  owners  of  the  goods,  and  an  insurable  interest 
in  the  cargo  in  respect  of  such  lien.  Briggs  v. 
Merchant  TratUfrs*  Ship  Loan  and  Assurance 
AsioeiaHon,  13  Q.  B.  167  ;  18  L.  J.,  Q.  B.  178  ;  13 
Jut.  787. 

Of  Finder.]  —  The  deputy  yice-admiral,  who 
reoeived  an  anchor  and  a  hawser,  alleged  to  have 
been  left  at  sea,  from  the  finder,  refused  on 
application  by  the  real  owner  to  deliver  them 
up,  until  the  salvage  was  paid,  or  security  given 
for  the  payment  of  it : — Held,  that  this  was  a 
conversion,  but  that  if  he  had  merely  refused  to 
deliver  them  up  until  it  was  ascertained  whether 
salvage  was  due  or  not,  it  would  not  have 
amounted  to  a  conversion.  Clark  v.  Chamber- 
lain, 2  M.  &  W.  78  ;  2  Gale,  217. 

Solieitors*  Costs — Sxpenies  of  Crew — Pri- 
ority.]— Solicitors  for  defendants  in  a  salvage 
action  against  a  foreign  ship,  who  are  entitled 
to  a  charge  upon  the  ship,  or  the  proceeds 
thereof,  for  their  costs  and  expenses  incurred 
in  the  preservation  of  the  property,  do  not  take 
priority  of  the  claim  of  the  foreign  government, 
who.  on  the  abandonment  of  the  ship  by  her 
owners,  are  entitled,  by  the  provisions  of  their 
code,  to  a  Hen  upon  the  ship,  or  the  proceeds,  for 
the  expenses  of  sending  back  the  ship's  crew  to 
their  own  country.  An  Italian  ship  was  brought 
into  a  British  port  by  salvors.  A  salvage  action 
having  been  instituted,  the  ship  was  sold  by 
order  of  the  court,  and  a  sum  was  awarded  out 
of  the  proceeds  to  the  salvors.  After  pay- 
ment of  that  sum,  and  the  costs  of  the  plain- 
tiffs, a  balance  of  601.  lOt,  Hd.  remained  in 
court.  The  defendants'  solicitors  had  incurred 
expenses  in  pumping  the  ship,  paying  the  mar- 
shal's possession  fees,  &c.,  and  claimed  a  charging 
order  upon  the  balance  in  court  for  such 
expenses,  and  sought  payment  out  of  such 
balance  to  them.  The  Italian  government, 
through  their  consul  in  this  country,  had  sent 
home  the  crew  of  the  ship,  and  had  incurred 
expenses  by  so  doing.  By  Italian  law  such  last- 
mentioned  expenses  are  a  lien  upon  the  ship. 
The  Italian  consul  opposed  payment  out  to  the 
defendants'  solicitors,  and  claimed  priority  for 
the  lien  of  the  Italian  government : — Held,  that 
the  Italian  government  was  entitled  to  such 
priority.  77ie  Livietta,  52  L.  J.,  Adm.  81 ;  8 
P.  D.  209  ;  49  L.  T.  411 ;  5  Asp.  M.  C.  167. 

Cargo  railed  from  Wreok.] — H.  &  Co.,  owners 
of  copper  ore,  employed  T.  to  convey  it  in  his 
barge  from  Liverpool  to  Birkenhead,  and  to 
deliver  it  there  to  L.,  to  be  crushed  in  his  mills, 
L.  having  agreed  to  indemnify  H.  &  Co.  against 
all  risk  of  such  transit.  The  barge  with  the  ore 
on  board,  having  afterwards,  without  any  fault 
of  T.,  sunk  in  the  Mersey,  he  informed  H.  &  Co. 
of  the  accident,  and  requested  to  be  employed  to 
raise  the  ore,  when  he  was  told  that  H.  &  Co. 


had  nothing  to  do  with  it,  and  that  he  should 
see  L.,  who  had  the  management  of  it.  L.,  when 
applieid  to  by  T.  as  to  getting  the  ore  up, 
said  that  he  was  insured  with  S.,  and  that  T. 
must  therefore  go  to  S.  for  orders.  T.  having 
accordingly  obtained  from  8.  directions  to  do 
the  work,  raised  the  ore,  and  afterwards  con- 
veyed it  to  Birkenhead,  and  then  claimed  a 
Uen  on  it  as  against  H.  it  Co.  for  the  expenses  of 
raising  it : — Held,  that  he  had  no  right  to  such 
lien,  on  the  ground  either  of  any  contract  with 
H.  k  Co.,  or  of  general  average  loss  or  of  salvage. 
Caetellain  v.  Thompeon,  13  C.  B.  (N.B.)  105  ;  32 
L.  J.,  C.  P.  79 ;  7  L.  T.  424  ;  11  W.  B.  147. 

Priority.] — Salvage  lien  precedes  a  wages  lien. 
The  SabiHa,  7  Jur.  182.  As  to  damage  lien,  see 
The  Selina,  supra,  ool.  632  ;  Att,-  Gen.  v.  Aorttedtf 
supra,  coL  164. 

Cargo  Sold — ^Following  Prooeodi.] — Where  a 
suit  for  salvage  of  life  is  instituted  against  a 
cargo  a  part  of  which  had  been  sold  before  action 
brought,  the  court  perhaps  has  power  to  follow 
the  proceeds.  The  General  Maclean,  13  W.  B. 
728. 

Judgment  for  Balyago— Aotion  for  Amount 
Paid  for  Salrago  against  Underwriter — Balvag* 
not  oauiod  by  Perils  insured  against.] — See 
Ballantyne  v.  Ma4ihinniyn,  post,  col.  1321. 

20.  Practigs. 

a.  Generally. 

See  also  XXYI.  Admiralty  Law  and 
Practice,  infra. 

Trinity  Hasten.]  —  In  salvage  actions  the 
presence  of  Trinity  masters  is  desirable.  The 
Jamet  Dixon,  2  L.  T.  696. 

Compromise— Xistake  of  Paot.] — ^A|  compro- 
mise of  a  salvage  action  agreed  tooy  the  salvora 
under  a  mistake  of  fact  is  not  binding  upon  them. 
Tlie  Monarch,  56  L.  J.,  Adm.  114  ;  12  P.  D.  6  ;. 
56  L.  T.  204  ;  35  W.  R.  292  ;  6  Asp.  M.  C.  90. 

Several  Salvors — Crois-ezamination.] — Rival 
salvors  have  a  right  to  cross-examine  each  other's 
witnesses,  but  only  on  a  point  at  which  they  are 
at  issue.    lb. 

In  a  suit  by  rival  salvors  being  heard  together 
the  witnesses  called  on  behalf  of  one  set  of 
salvors  will  be  liable  to  cross-examination  ;  first 
on  behalf  of  the  rival  plaintiffs,  and  then  on 
behalf  of  the  defendants.  The  Philadelphia^ 
Br.  k,  Lush.  28. 

Bight  to  begin.]— The  right  to  begin  does  not 
shift  with  the  burden  of  proof,  but  is  almost 
universally  with  the  claimant.  The  Magdalen^ 
31  L.  J.,  Adm.  22  ;  5  L.  T.  807. 

Where  there  are  rival  salvors,  the  salvor  who 
first  enters  his  suit  has  the  right  to  begin,  unless 
special  circumstances  are  shewn.  TA^  Morocco, 
24  L.  T.  578  ;  1  Asp.  M.  C.  46. 

Servioe  of  Writ  on  Solicitors  for  Party  not 
appearing.] — ^An  order  made  for  leave  to  serve  the 
writ  in  a  collision  action  upon  solicitors  who  had 
acted  for  the  owners  of  the  other  ship  in  an 
action  for  the  same  collision,  which  action  had 
been  discontinued,  and  upon  evidence  that  the 
solicitors  no  longer  acted  for  the  owners,  set 
aside.  The  Pommerania,  48  L.  J.,  Adm.  55  ;  4 
P.  D.  195  ;  39  L.  T.  642. 
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Serviee  of  Kotioe  of  Writ.] — ^Where  in  an 
action  in  personam  for  alleged  salvage  services 
rendered  to  ship,  freight  and  cargo,  the  plaintiffs, 
the  owners,  master  and  crew  of  the  salving 
vessel,  had  served  the  writ  upon  the  owners  of 
the  salved  ship  resident  within  the  jurisdiction  : 
—Held,  that  under  R.  S.  C.  1883,  Ord.  XI.  r.  1, 
leave  might  be  obtained  to  serve  the  cargo- 
owners,  out  of  the  jurisdiction,  with  notice  of 
the  writ.  Th4^  Elton,  60  L.  J.,  Adm.  69  ;  [1891] 
P.  265  ;  65  L.  T.  232  ;  39  W.  B.  703  ;  7  Asp.  M.  C. 
66. 

Salvage  after  Collision — Owner  of  wrongdoing 
Ship  intervening.]  —  Where  a  ship  has  been 
found  to  blame  in  a  collision  suit  and  a  salvage 
«uit  has  been  instituted  against  "  B.,"  the  other 
ship,  "  B."  has  a  right  to  intervene  in  the  salvage 
suit ;  and  if  they  put  in  bail  to  answer  the 
salvor's  claim  in  lieu  of  the  bail  given  by  the 
owners  of  "  B.,'*  the  court  will  give  them  the  con- 
duct of  the  defence  of  the  salvage  suit.  The 
Diam.  31  L.  T.  202  ;  2  Asp.  M.  C.  366.  And  see 
The  Kathleen,  infra,  col.  672. 

Action  in  personam.]  —  Monition  decreed 
against  the  owner  of  ship  and  cargo  salved,  to 
shew  cause  why  salvage  should  not  be  pro- 
nounced for ;  the  salved  property  being  at  sea. 
The  Meg  Merrilies,  3  Hag.  Adm.  346.  S.  P.,  The 
Trelawney,  8  C.  Bob.  216,  n.  S.  C,  4  C.  Bob. 
223.  Duncan  v.  Dundee,  Perth  and  London 
Shipping  Co.,  5  Ct.  of  Sess.  Cas.  (4th  ser.)  742. 
The  Hope,  3  C.  Bob.  215.  Five  Steel  Barges, 
supra,  col.  626. 

The  court  refused  to  allow  proceedings  in  per- 
sonam to  be  commenced  against  the  owners  of  a 
ship  that  had  received  salvage  assistance  from 
a  Queen's  ship,  and  had  on  a  subsequent  voyage 
been  lost.     The  Chieftain,  4  Not.  of  Cas.  459. 

Effeot  of  Jadgment  in  rem  in  Salvage 
Aotion.] — See  Ballantyne  v.  Macki7i?wn,  post, 
col.  1321. 

Court  of  Passage — Distribution  of  Salvage 
by  "High  Court.] — See  The  Thereta,  infra,  col. 
«45. 

Salvage  paid  to  Master— Beeovery  by  Ship- 
owner.]— See  The  Princess  Helena,  supra,  col. 
■650. 

b.  Parties. 

Several  Salvors.] — The  couri;  will  protect 
owners  where  the  expenses  have  been  increased 
by  separate  suits  having  been  brought  by  two 
sets  of  salvors,  and  the  interest  of  the  one  set  has 
been  denied  by  the  other.  The  Bartley,  Swabey, 
198. 

Who  to  Sue.] — Two  suits  afterwards  consoli- 
dated were  brought,  one  by  the  owner  and  the 
other  by  the  charterer  of  the  salving  ship,  for 
salvage  to  a  ship,  also  chartered  to  the  same 
charterer  : — Held,  that  as  under  the  terms  of  the 
charterparty  the  charterer  of  the  salving  ship 
was  for  the  time  being  the  owner,  he,  and  not 
the  owner,  was  entitled  to  institute  the  suit.  The 
Scout,  41  L.  J.,  Adm.  42  ;  L.  B.  3  A.  &  E.  512  ; 
26  L.  T.  371  ;  20  W.  B.  617  ;  1  Asp.  M.  C. 
258. 

Third  Party — ^Proeedure.] — In  an  action  for 
damage  by  collision   brought  by  a   vessel    at 


anchor  against  a  vessel  in  tow  of  a  tug,  the 
owners  of  the  tug  were  made  third  parties  under 
Ord.  XVI.  r.  18,  as  the  defendants  claimed  to  be 
indemniiied  by  the  owners  of  the  tug  against 
the  plaintiffs'  claim,  on  the  ground  that  the 
improper  navigation,  if  any,  was  that  of  the  tu^- 
An  application  for  directions  under  Ord.  XVI, 
r.  21,  was  subsequently  made,  and  the  plaintifEs 
thereupon  asked  that  the  third  parties  should 
be  dismissed  from  the  action  on  the  ground 
that  the  plaintiffs  would  be  embarrassed  by  the 
proceedings  between  the  defendants  and  the 
third  parties : — Held,  that  the  third  parties 
must  be  dismissed,  as  under  the  circumstances 
questions  would  probably  arise  between  them 
and  the  defendants  by  which  the  plaintifEs 
might  be  embarrassed,  as  they  were  different 
from  those  upon  which  the  action  between 
the  plaintiffs  and  defendants  would  turn.  Ths 
Bianca,  52  L.  J.,  Adm.  56  ;  8  P.  D.  91  ;  48 
L.  T.  440  ;  31  W.  B.  954  ;  5  Asp.  M.  C.  60. 

Shipowners — Cargo-owners.  ] — Salvors  of  a  ship 
engaged  as  a  common  carrier  between  Dundee 
and  London,  sued  the  shipowners  for  salvage 
of  ship  and  cargo,  the  cargo  being  the  property 
of  various  owners.  The  salvors  averred  that  the 
salvage  was  rendered  necessaiy  by  the  negligence 
of  the  master  : — ^Held  that  the  action  was  rightly 
brought  against  the  shipowners.  Duncan  v. 
Dundee,  Perth  and  London  Shipping  Ok,  6  Ct.  of 
Sess.  Cas.  (4th  ser.)  742. 

Joinder  of  Plaintiffs— B.  S.  C.  1888,  Ord.  XTL 
r.  1 ;  Ord.  XYIII.  r.  I.] — The  plaintiffs,  owners, 
masters  and  crews  of  four  tugs  issued  a  writ  of 
summons,  claiming  salvage  for  services  rendered 
to  a  ship,  her  cargo  and  freight  The  owners  of 
the  ship  and  cargo  appeared  under  protest,  and 
moved  to  set  aside  the  writ,  or  in  the  alternative 
to  strike  out  all  the  plaintiffs  but  one  set,  upon 
the  ground  that  the  causes  of  action  were  sepa- 
rate : — Held,  that  the  motion  be  dismissed  ;  and 
that  the  above  iniles  of  the  supreme  court,  as 
interpreted  by  Smurthtoaite  v.  Hannay,  [1894] 
A.  C.  494,  do  not  apply  to  admiralty  practice. 
The  MarechM  Suchet,  66  L.  J.,  Adm.  94  ;  [1896] 
P.  233  ;  74  L.  T.  789  ;  45  W.  B.  141 ;  8  Asp.  M.  C. 
108. 

o.  Consolidation. 

When  allowed.] — Salvage  suits  may  be  consoli- 
dated on  the  motion  of  the  plaintiffis  and  without 
the  consent  of  the  defendants.  2'he  Melpomene^ 
42  L.  J.,  Adm.  45  ;  L.  B.  4  A.  &  E.  129  ;  28  L.  T. 
76  ;  21  W.  B.  9.56  ;  1  Asp.  M.  C.  575.  S.  P.,  The 
Jacob  Landstrom,  4  P.  D.  191  ;  40  L.  T.  36;  4 
Asp.  M.  C.  58  (not  followed  in  T?ie  Strathgarry, 
infi-a). 

Wherever  it  appears  to  the  court  convenient 
to  do  so,  salvage  actions  brought  by  different 
salvors  against  the  same  property  in  respect  of 
sei^vices  rendered  upon  the  same  occasion  will  be 
consolidated  without  regard  to  the  consent  of  the 
parties.  T?ie  Ja/vb  Landstrom,  supra,  not  fol- 
lowed ;  The  William  HuU  (Lush.  25)  and  Ths 
Meljnmene  (L.  B.  4  A.  &  B.  129)  followed.  The 
Strathgarry,  64  L.  J..  Adm.  59;  [18951  P. 
264  ;  11  B.  732  :  72  L.  T.  202 ;  7  Asp.  M.  C. 
573. 

A  salvor  who  saves  life  in  addition  to  rendering 
other  salvage  services  is  not  bound  to  consolidate 
against  his  will.  The  Morocco,  24  L.  T.  598  ;  1 
Asp.  M.  C.  46. 
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Motion  to  dismiM  after  Coniolidatloii.] — ^When 
a  vessel  had  been  arrested  in  two  causes  of  sal- 
vage, which  upon  motion  by  consent  of  all  parties 
liad  been  consolidated,  and  a  petition  was  after- 
wards filed,  a  motion  to  dismiss  the  suit  with 
costs  and  damages,  as  the  value  of  the  property 
saved  was  under  l.OOOZ.,  was  rejected  with  costs. 
The  Herman  Wedel,  39  L.  J.,  Adm.  30  ;  23  L.  T. 
B76. 

Counsel.] — When  the  interests  of  one  of  the 
parties  in  a  consolidated  salvage  suit  are  adverse 
to  the  intei-ests  of  the  others,  separate  counsel  on 
iiis  behalf  may  be  heard  at  the  hearing  of  the 
consolidated  cause.  TJie  Scovt^  41  L.  J.,  Adm. 
42  ;  L.  R.  3  A.  &  E.  512  ;  26  L.  T.  371  ;  20  W.  R. 
€17  ;  1  Asp.  M.  C.  258. 

d.  Tender. 

Tender.] — In  a  case  where  two  actions  of  sal- 
vage were  instituted  against  the  same  vessel,  on 
behalf  of  plaintiffs  having  adverse  interests,  to 
recover  salvage  reward  in  respect  of  services 
rendered  on  the  same  occasion,  the  court  on  the 
plaintiffs  refusing  to  consent  to  a  consolidation 
order,  allowed  the  defendants  to  make  a  single 
tender  in  respect  of  the  claims  in  both  actions. 
The  Jacob  Landitro-m,  4  P.  D.  191  ;  40  L.  T.  38  ; 
4  Asp.  M.  C.  58. 

A  defendant  may,  by  act  in  court,  tender  a 
sum  of  money  in  satisfaction  of  the  plaintiff's 
claim,  and  reserve  the  question  whether  he  is 
liable  to  pay  coats.  The  Hickman^  39  L.  J.,  Adm. 
7  ;  L.  R.  3  A.  &  E.  15  ;  21  L.  T.  472  ;  18  W.  R. 
151. 

Where  no  tender  has  been  made  in  a  salvage 
suit  for  services  which  were  actually  towage,  the 
amount  of  claim  could  not  be  recovered.  The 
Strathnarer,  1  App.  Cas.  58  ;  34  L.  T.  148 ;  3  Asp. 
M.  C.  113— P.  C. 

Effect  on  Costs.] — See  post,  cols.  674,  seq. 

On  Appeal  against  Award.]— The  sum  of  800/. 
had  been  awarded  by  the  cinque  port  commis- 
sioners to  salvors  for  services  rendered  to  a  brig 
and  her  cargo.  The  owners  of  the  brig  and  cargo, 
pursuant  to  1  &  2  Geo.  4,  c.  76,  instituted  an  appeal 
against  this  award  in  the  court  of  admiralty, 
and  afterwards  tendered  1001.  by  act  in  court : — 
Held,  on  motion  to  direct  the  notice  of  tender  to 
be  taken  off  the  file,  that  the  appellants  were 
entitled  to  make  such  tender  by  act  in  court, 
notwithstanding  that  no  tender  had  been  made 
prior  to  the  institution  of  the  appeal.  The 
Anfiette,  42  L.  J.,  Adm.  13  ;  L.  R.  4  A.  &  E.  9  ; 
28  L.  T.  372  ;  21  W.  R.  552  ;  1  Asp.  M.  C.  577. 

Tender  upheld.] — Tender  upheld,  though  the 
salvors  took  out  a  commission  of  appraisement, 
and  the  salved  ship  was  appraised  for  consider- 
ably more  than  her  stated  value.  Costs  of 
appraisement  allowed.  TJie  Batavier,  1  Spinks, 
169. 

Salvage  claims  by  smacksmen  and  boatsmen 
rendering  trivial  services  to  ships  in  distress, 
offers  of  30/,  and  50Z.  having  been  made  for  the 
services,  dismissed.  The  Black  Boy,  3  Hag.  Adm. 
386,  n. ;  T7is  Funchal,  3  Hag.  Adm.  386,  n. 

Tender  without  Payment  into  Court.]— See 
The  Xagmyth,  infra,  col.  673. 

Taxation  of  Costs  after  Tender  pronounced 
for.] — ^A  tender  in  respect  of  salvage  services 


was  made  and  pronounced  for  by  the  court, 
nothing  being  said  as  to  costs.  Upon  a  sub- 
sequent day  the  plaintiffs  moved  for  an  order  for 
taxation  and  payment  of  their  costs  up  to  tender : 
j  — Held,  that  the  defendants  and  their  bail  having 
been  dismissed  from  the  suit,  no  order  could  be 
made.  The  CouiUcits  of  Levin  and  Melville,  5 
L.  T.  290. 

i  Tender  admits  Salvage.] — A  tender  in  a  sal- 
vage suit  is  an  admission  that  salvage  services 
were  rendered,    Th£  Portia^  9  Jur.  167. 


e.  Arrest  and  Sale — Bail. 

Bail.] — When  a  ship  has  been  found  to  blame 
in  a  cause  of  collision,  and  a  cause  of  salvage  has 
been  instituted  against  the  other  (the  injured) 
ship,  the  owners  of  the  ship  found  to  blame  have 
a  right  to  intervene  in  the  salvage  cause  to  protect 
their  own  interest ;  and  if  they  choose  to  put  in 
bail  to  answer  the  claim  of  the  salvors  in  lieu  of 
the  bail  given  by  the  owners  of  the  injured 
vessel,  the  court  will  give  them  the  conduct  of 
the  defence  of  the  salvage  suit ;  under  such  cir- 
cumstances the  owners  of  the  injured  vessel  are 
entitled  to  have  their  bail  released,  and  to  be 
paid  their  costs  up  to  the  time  when  the  new  bail 
is  put  in.  The  Diana,  31  L.  T.  203  ;  2  Asp.  M.  C. 
366. 

What  Liable  to  Arrest.] — Services  were  ren- 
dered, by  means  of  which  a  vessel  and  the  goods 
on  board  were  saved  from  total  loss,  and  the  lives 
of  a  number  of  passengers  also  were  saved.  Suits 
were  instituted  on  behalf  of  the  persons  who 
rendered  the  services,  against  the  vessel  and  her 
cargo,  to  recover  salvage  reward : — Held,  that 
the  wearing  apparel  of  the  passengers,  and  other 
things  belonging  to  them  ejusdem  generis,  on 
board  the  vessel,  were  privileged  from  arrest. 
The  Willem  III.,  L.  R.  3  A.  &  E.  487  ;  25  L.  T. 
386  ;  20  W.  R.  216  ;  1  Asp.  M.  C.  129. 

Belease  of  Property.] — ^A  vessel  which  had 
been  saved  was  valued  by  a  receiver  of  wreck  at 
less  than  1,000^.  The  salvors  obtained  an  order 
for  a  commission  of  appraisement,  but  did  not 
execute  it,  and  after  three  weeks  gave  notice  that 
they  proceeded  no  further  in  the  suit :—  Held, 
that  they  might,  within  four  days  of  obtaining 
the  onier,  have  ascertained  the  value,  and  that 
therefore  they  must  be  condemned  in  damages 
for  detention  of  the  vessel  during  the  rest  of  the 
three  weeks.  The  Margaret  aiid  Jaiw,  38  L.  J., 
Adm.  38  ;  L.  R.  2  A.  &  K.  345  ;  20  L.  T.  1017  ; 
17  W.  R.  1064. 

After  release  of  salved  property  by  the  receiver 
of  wreck  uix)n  security  to  his  satisfaction,  salvors 
have  no  right  to  detain  the  property,  or  to  arrest 
it.  The  Lady  Kathcrlne  Barham,  Lush.  404  ;  5 
L.  T.  693. 

Perishing  Cargo— Order  for  Sale.] — ^When  a 
ship  and  cargo  are  brought  into  port  by  salvors, 
and  a  suit  is  instituted  in  the  court  of  admiralty 
to  recover  salvage  reward,  that  court  will,  on  the 
application  of  the  salvors,  acting  with  the  assent 
of  the  owners  of  the  cargo,  order  a  sale  of  the 
cargo  to  prevent  deterioration  from  damage  done, 
although  the  shipowner,  desirous  of  carrying  on 
the  cargo  so  as  to  earn  freight,  opposes  the  sale 
and  offers  to  give  substantial  bail  for  both  ship 
and  cargo  ;  but  such  sale  will  be  ordered  subject 
to  all  questions  of  right  to  freight.   The  Kathleen, 
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43  L.  J.,  Adm.  39  ;  L.  R.  4  A.  &  E.  269  ;  31  L.  T. 
204  ;  23  W.  R.  350. 


Bereliet — Beferalt  Aetlon.] — ^Where  in  a 


salvage  action,  in  which  no  appearance  had  been 
entered,  it  was  alleged  upon  affidavit  that  the 
ship  and  cargo  were  daily  deteriorating  in  value, 
and  that  large  expenses  were  being  incurred  in 
respect  of  the  charge  of  the  property,  and  that 
the  plaintiffs  had  been  in  communication  with 
the  owners  as  to  a  sale,  the  court,  on  motion  by 
the  plaintifEs  prior  to  decree,  ordered  an  appraise- 
ment and  sale  of  the  property.  Th€  Atvna  Helena. 
48  L.  T.  681 ;  5  Asp.  M.  C.  61. 

Bringing  in  Aeeonnt  of  Freight.]— A  ship  was 
arrested,  after  discharge  of  cargo,  in  a  suit  for 
salvage  ;  bail  was  given  for  ship  and  freight : — 
Held,  that  the  owners  of  the  vessel  proiceeded 
against  were  bound  to  bring  in  an  account  of 
flight  on  oath,  and  to  set  forth  when,  and  the 
names  of  the  parties  by  whom,  such  freight  had 
been  paid.    The  Peace,  Swabey,  85. 

Aetion  in  rem — Judgment  for  an  Amonnt  in 
Xxcett  of  Bail — ^Liability  for  Balaaoe.] — Owners 
who  have  appeared  as  defendants  in  an  action  in 
rem,  and  have  given  bail,  are  still  personally 
liable  for  any  amount  which  the  judgment  of  the 
court  may  find  to  be  due  to  the  plaintifEs  in  excess 
of  the  amount  for  which  bail  has  been  given,  and 
execution  may  be  issued  against  them  for  such 
balance  and  costs.  Tits  Dictator,  61  L.  J.,  Adm. 
73 ;  [1892]  P.  304  ;  67  L.  T.  563  ;  7  Asp.  M.  C. 
251.     . 

Monition  to  bring  in  Freight — ^Foreign  Law.] 
— In  a  salvage  suit  a  foreign  ship  was  sold,  no 
appearance  being  entered  for  her.  The  proceeds 
were  insufficient  to  meet  all  the  claims.  The 
master  applied  for  a  monition  to  the  consignees 
of  cargo  to  bring  in  the  freight,  upon  which  by 
the  foreign  law  the  master  had  a  lien  for  wages 
and  primage ;  enforcement  of  the  monition 
refused,  upon  the  ground  that  under  the  circum- 
stances application  of  the  foreign  law  would  be 
unjust.     The  Johanruts  Chri^toph,  2  Spinks,  93. 

Appraisement.] — See  The  B,  M.  Mill*,  Venus, 
Cargo  ex,  supra,  col.  633. 

Bxoettive  Bail. J  —  Disapprobation  of  court 
where  excessive  bail  demanded.  The  Earl  Orey, 
1  Spinks,  180.  And  see  2'he  George  Gordon, 
infra,  col.  1023. 

f.  Pleadings. 

Agreement  with  Shipowner — Suit  against 
Cargo.] — In  a  cause  of  salvage  against  ship, 
freight  and  cargo,  the  shipowner,  after  the 
institution  of  the  cause,  paid  a  sum  in  settlement 
of  the  claim  against  him,  which  was  accepted 
by  the  plaintiffs.  The  plaintiffs  proceeded 
against  the  cargo,  and  pleaded  in  their  petition 
the  payment  of  this  sum  by  the  shipowner,  and 
stated  the  amount : — Heidi  that  they  were  not 
entitled  to  plead  the  amount  so  accepted  by  them, 
although  they  might  plead  the  fact  that  they 
had  so  settled  with  the  shipowner.  Tlie  Ihte 
Clieechi,  L.  R.  4  A.  &  E.  35,  n. ;  26  L.  T.  593 ;  20 
W.  R.  686  ;  1  Asp.  M.  C.  294. 

Amount  Paid  to  Third  Parties.] — In  a 

suit  Instituted  on  behalf  of  the  owners,  master 
and  crew  of  a  steam-tug,  to  recover  salvage 


reward  for  salving  a  disabled  vessel  and  her  cargo, 
it  appeared  by  the  petition  that  persons  other 
than  the  plainti&  in  the  cause  had  assisted  in 
the  service,  and  in  an  article  in  the  answer  filed 
on  behalf  of  the  owners  of  the  salved  vessel 
and  her  cargo,  the  defendants  alleged  that  they 
had  been  oMered  by  a  court  of  competent  juris- 
diction to  pay  to  such  other  persons  240Z.  in 
respect  of  the  assistance  so  rendered  by  them.  The 
plaintiffs  moved  to  strike  out  this  article.  The 
court,  holding  that  the  article  was  relevant  to 
the  matters  in  issue  in  the  suit*  rejected  the 
motion.  The  Antelope,  42  L.  J.,  Adm.  42  ;  L.  B. 
4  A.  &  E.  33  ;  28  L.  T.  74  ;  21  W.  R.  464  ;  1  Asp. 
M.  C.  511.    S.  P.,  The  Due  Cheechi,  supra. 

Speoiilo  Expenses.] — ^When  in  a  salvage  cause 
the  petition  states  expenses  to  have  been  incurred 
in  rendering  the  services  without  stating  their 
amount  and  the  answer  admits  all  the  allegations 
of  the  petition,  the  court  of  admiralty  will  not 
allow  evidence  to  be  called  by  the  plaintiff  to 
shew  the  amount  of  the  expenses.  If  specific 
amoimts  are  claimed  they  must  be  pleaded  so  as 
to  give  the  defendant  the  opportunity  of  admit- 
ting or  denying  them.  The  Mntracht,  29  L.  T. 
861  ;  2  Asp.  M.  C.  198. 

Inferenoos.l — When  in  a  salvage  suit  the 
defendants  admit  all  the  allegations  of  fact  in 
the  petition,  but  deny  the  inferences  of  fact 
made  therefrom  in  the  petition,  the  plainti& 
may  call  evidence  to  establish  those  iii^erences. 
Ih, 

Separate  Petitions ^Bepeating  Allegations.] 

— Where  in  a  cause  of  salvage  against  a  derelict 
ship,  rival  salvors  institute  separate  causes  and 
file  separate  petitions,  alleging  misconduct 
against  one  another,  the  court  of  admiralty  will 
not  allow  the  defendants,  in  their  answ^er  to  the 
petition  of  one  set  of  salvors,  to  plead  that  in 
the  petition  of  the  other  set  there  are  allega- 
tions of  misconduct,  and  that  they,  for  the  pur- 
pose of  the  cause,  and  not  otherwise,  adopt 
those  allegations ;  they  must  either  make  the 
allegations  of  misconduct  as  their  own  state- 
ments, or  omit  them.  The  Kathleen,  43  L.  J., 
Adm.  39  ;  L.  R.  4  A.  &  E.  209  ;  31  L.  T.  204  ;  2 
Asp.  M.  C.  367. 

When  rival  salvors  file  separate  petitions, 
alleging  misconduct  against  each  other,  and  the 
defendants  in  their  se|)arate  answers  repeat  the 
charges  of  misconduct  made  by  each  salvor 
against  the  other,  so  that  the  answers  are  contra- 
dictory, the  defendants  will  not  be  allowed,  on 
the  hearing  of  both  causes  at  the  same  time,  to 
cross-examine  one  set  of  salvors  to  shew  that  they 
and  not  the  other  set  had  been  guilty  of  miscon- 
duct,   lb. 

Kegligenee.] — Negligence,  though  not  speci- 
fically pleaded  in  the  answer,  may  be  proved  to 
negative  a  claim  to  salvage  upon  a  simple  tra- 
verse of  salvage  services  ;  but  if  the  defendants 
mean  to  charge  the  claimants  with  purposely 
having  brought  the  ship  in  danger,  such  defence 
must  be  specifically  pleaded  in  the  answer.  The 
Minnehaha,  Ward  v.  McCorhill,  Lush.  335  ;  15 
Moore,  P.  C.  133 ;  30  L.  J.,  Adm.  211 ;  7  Jur. 
(N.8.)  1257  ;  4  L.  T.  810 ;  9  W.  R.  925. 

General  Benial   that   Salvage  Bne.] — On  a 

motion  by  salvors,  on  objection  to  certain  articles 
of    the    defendants'    answer,    which    averred. 
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that  though  the  services  rendered  might  be  of 
the  nature  of  salvage  service,  jet  that  because 
the  owners  of  the  salving  and  the  charterers 
of  the  salved  vessel  were  the  same  persons,  nu 
salvage  was  due ;  the  court  ordered  the  article 
denying  that  any  salvage  was  due  to  be  struck 
out,  but  not  the  other  articles  detailing  the  facts,  i 
which,  if  proved,  mi|^t  not  bar  the  claim  for 
salvage,  but  might  affect  the  quantum.  The 
GfUUrr,  L.  R.  1  A.  &  E.  83 ;  12  Jur.  (N.8.)  789  ;  16 
L.  T.  155. 

Aawnding  and  Adding.] — The  court  refused 
to  allow  defendants  to  add  to  their  pleas  an  alle- 
gation that  the  salvors,  since  the  commencement 
of  the  suit,  had  assaulted  some  of  the  witnes.se8 
who  were  going  to  give  evidence  on  behalf  of  the 
owners.     The  Fielden,  11  W.  R.  156. 

Statement  of  Claim.] — ^A  statement  of  claim 
in  a  salvage  action  was  drawn  in  the  Form  No.  6 
of  Appendix  C.  to  the  Rules  of  the  Supreme 
Court,  1883  ;  on  motion  by  the  defendants  under 
Ord.  XIX.  r.  7,  for  a  further  and  better  statement 
of  claim  or  particulars : — Held,  that  the  plaintiffs 
must  deliver  a  fuller  statement  of  claim,  and 
that  in  salvage  actions  a  fuller  form  than  that 
g^ven  in  Appendix  C.  No.  6,  should  genendly  be 
followed.  The  Isig,  53  L.  J.,  Adm.  14  ;  8  P.  D. 
227  ;  49  L.  T.  444  ;  32  W.  R.  171 ;  5  Asp.  M.  C. 
155. 

Plea  of  Tender— Payment  into  Govt.] — A  plea 
of  tender  without  payment  into  court  is  bad. 
Th^  Xngmyth,  54  L.  J.,  Adm.  63 ;  10  P.  D.  41 ; 
52  L.  T.  392  ;  33  W.  R.  736  ;  5  Asp.  M.  C.  364. 

9,  Evidenoe. 

Amount — IMibrent  Snit.] — In  a  salvage  suit 
evidence  of  the  amount  in  wnich  another  suit  has 
been  instituted  in  another  court  for  services  ren- 
dered 8t  the  same  time  is  not  admissible.  The 
Antelope^  27  L.  T.  663 ;  1  Asp.  M.  C.  477. 

Agreed  Yalne.] — ^When,  in  a  salvage  action, 
the  defendants  filed  affidavits  of  value  of  their 
ship,  freight  and  cargo,  which  values  have  been 
accepted  and  agreed  to  by  the  plaintiff,  the  defen- 
dants will  not  be  allowed  at  the  hearing  to  give 
evidence  to  decrease'  the  values.  The  Ilantm^ 
37  L.  T.  364  ;  3  Asp.  M.  C.  503. 

Bepoiition  before  Beeeivers  of  Wreek.] — A 

receiver  of  wreck,  in  taking  depositions  under 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict. 
c.  104),  s.  448,  should  put  down  the  facts  deposed 
to  as  given  by  the  deponent,  and  shoula  not 
correct  any  statement  made  by  the  deponent 
which,  within  the  personal  knowledge  of  the 
receiver,  is  erroneous.  The  Laneaithire^  L.  R.  4 
A.  &  E.  198  ;  29  L.  T.  927  ;  2  Asp.  M.  C.  202. 

The  examination  of  the  crew  of  a  salved 
vessel  taken  by  the  receiver  of  wreck  under  the 
Merchant  Shipping  Act,  1 854,  s.  448,  is  not  admis- 
sible as  evidence  in  a  salvage  suit  for  the  purpose 
of  proving  the  facts  stated  in  the  examination. 
The  Little  Lizzie,  L.  R.  3  A.  &  E,  56  ;  23  L.  T. 

84  ;  18  W.  R.  960.  ! 

I 

Contradictory.] — ^When  the  evidence  is  directly 
contradictory,  the  court  considers  only  on  whom 
the  onus  of  proof  lies,  and  whether  that  party  has 
discharged  it.  The  court  seldom,  if  ever,  attributes 
perjury  to  either  side.   The  Nymphe^  5  L.  T.  365. 

VOL.  xni. 


Protest.] — In  salvage  suits  the  protest  should 
always  be  brought  in.  The  Emma^  2  W.  Rob. 
315. 

On  Appeal  firom  Jneticee.] — Appeals  from 
justices  in  salvage  cases  proceeded  upon  act  on 
petition;  further  evidence  admissible  in  admiralty 
on  appeal     Th^f  Thonuu  Wood,  1  W.  Rob.  18. 

Paoti  Admitted.]— See  The  Hardwich,  infra, 
col.  1000. 

h.  Oosta. 

Tender— Costs  of  Prooeedings  subsequent  to.] 

— A  salvage  suit  was  brought,  and  a  sum  less  by 
\%l.  than  the  limit  of  300/.  of  the  county  courts 
jurisdiction  was  recovered.  The  agreed  value  of 
the  property  saved  was  2,200/. ;  the  claim  was 
for  700/. ;  there  was  considerable  conflict  of 
evidence  as  to  the  degree  of  meritoriousness  of 
the  services,  and  questions  of  some  difficulty 
arose  : — Held,  having  regard  especially,  though 
not  solely,  to  the  smallness  of  the  difference 
between  the  sum  awarded  and  the  limit  of  the 
jurisdiction  of  the  county  court,  that  the  case 
was  proper  for  a  certificate  to  entitle  the 
plaintiffs  to  costs.  The  Hickman^  39  L.  J., 
Adm.  7  ;  L.  R.  3  A.  &  E.  15  ;  21  L.  T.  472  ;  18 
W.  R.  151. 

When  a  tender  is  made  in  a  salvage  suit,  it 
should  state  that  it  is  a  tender  for  salvage  and 
costs,  or  should  specify  the  ground  upon  which 
costs  are  not  tendered,  and  refer  the  question  of 
costs  to  the  consideration  of  the  court.    lb. 

The  master  of  the  "  London  "  agreed  for  400/. 
to  tow  the  "Waverley"  into  Lisbon,  about 
twenty-five  miles.  The  weather,  which  was  bad 
at  the  time  of  the  agreement,  subsequently 
became  worse,  and  much  difficulty  was  experi- 
enced in  performing  the  salvage.  In  a  suit  for 
salvage  the  owners  of  the  "  Waverley  "  tendered 
400/.,  the  amount  agreed  upon  for  salvage,  and 
123/.  lltf.  8^.  for  expenses  and  detention  : — Held, 
that  the  agreement  was  equitable  and  must  be 
upheld,  with  costs  from  the  time  of  making  the 
tender.  The  Waverley,  40  L.  J.,  Adm.  42  ; 
L.  R.  3  A.  &  E.  369  ;  24  L.  T.  713 ;  1  Asp.  M.  C. 
47. 

See  alto  XXVI.  ADMIRALTY  Law  AND 
Practice,  infra,  col.  1019. 

Snfloieney  of  Tender.]— If  in  an  action  for 
salvage  services  rendered  in  the  United  Kingdom 
a  tender  under  200/.,  "  with  such  costs  (if  any) 
as  may  be  due  by  law,"  for  the  services  rendered, 
is  accepted,  the  court  will  not  certify  for  costs, 
except  for  special  cause  shown.  The  John,  Lush. 
11  ;  1  L.  T.  495. 

Where  a  tender  in  a  salvage  suit  is  pronounced 
for,  the  usual  practice  is  to  condemn  the  plaintiffs 
in  the  costs  incurred  since  the  time  of  tender, 
but  this  practice  is  not  invariable,  and  where 
the  court  is  of  opinion  that  the  tender  is  not  a 
liberal  one,  it  will  in  its  discretion  make  no  order 
with  regard  to  such  costs.  Tlie  Lotvs,  7  P.  D. 
199  ;  47  L.  T.  417  ;  30  W.  R.  892  ;  4  Asp.  M.  C. 
595. 

One  of  several  salvors  sued  for  salvage  services 
rendered  in  the  United  Kingdom.  The  defen- 
dants tendere<l,  by  act  of  court,  40/.,  "  with  costs 
up  to  time  of  tender,"  which  the  plaintiff  refused. 
The  delendanta  then  resisted  the  claim, partly  on 
the  question  of  amount,  and  partly  on  the  ground 
(which  they  failed  to  support)  that  the  plaintiff 
had  been  party  to  a  settlement  of  the  whole  claim 
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with  one  of  the  co-salvors.  The  court  overruled 
the  tender,  and  gave  lOOl. : — Held,  that,  not- 
withstanding the  question  of  agreement,  the  case 
was  not  a  lit  one  to  be  tried  in  the  superior 
court,  and  aocordinglj  refused  to  certify  for 
costs,  under  17  &  18  Vict.  c.  104,  s.  460.  The 
Contte  yetselrotnl,  Lush.  454 ;  31  L.  J.,  Adm.  77  ; 
6  L.  T.  67. 

Held,  also,  that  thereby,  notwithstanding  the 
form  of  tender,  the  plaintiff  was  not  entitled  to 
his  costs  up  to  the  time  of  tender.    lb. 

Whenever  defendants  intend  to  rely  upon 
17  &  18  Vict.  c.  104,  s.  460,  as  governing  the  ques- 
tion of  costs,  the  facts  mater^  for  that  purpose 
should  be  distinctly  pleaded  and  proved.  When 
a  tender  is  pronounced  sufficient,  costs  do  not,  as 
a  rule,  follow  the  decision.  The  Fatourite^  5 
L.  T.  773. 

Although  the  onlinary  practice  of  the  court  is 
to  recognise  only  such  tenders  as  are  made  in 
acts  of  court,  provided  they  are  of  a  fixed  sum 
with  costs,  and  without  any  condition,  still  if  it 
should  appear  in  any  case  that  the  salvors,  before 
action  brought,  have,  with  a  full  knowledge  of 
all  the  circumstances,  rejected  a  liberal  offer  of 
remuneration,  an  actual  tender  of  money,  and  a 
smaller  sum  is  awarded,  they  will  lose  the  costs 
of  the  suit.  The  Sovereign^  Lush.  85  ;  29  L.  J., 
Adm.  113  ;  6  Jur.  (N.8.)  8.S2  :  2  L.  T.  669. 

When  a  tender  of  200Z.  for  the  services  has 
been  made  and  accepted,  the  plaintiff  is  entitled 
to  costs,  notwithstanding  the  1 7  &  18  Vict.  c.  104, 
8.  460.     The  Germ,  15  W.  R.  937. 

Where  in  a  salvage  action  the  defendants 
with  their  defence  tender  and  pay  into  court 
a  sum  bf  money  in  satisfaction  of  the  plaintiff's 
claim,  and  plead  such  payment  into  court,  and 
the  sum  paid  in  is  held  to  be  sufficient,  the 
court  will  order  the  defendants  to  pay  the  plain- 
tiffs costs  up  to  the  date  of  the  delivery  of  the 
defence,  unless  the  circumstances  of  the  case 
render  it  just  and  expedient  to  order  otherwise. 
The  William  Symiwfton,  54  L.  J.,  Adm.  4 ;  10 
P.  D.  1  ;  51  L.  T.  461 ;  33  W.  R.  371 ;  6  Asp. 
M.  C.  293. 

In  a  salvage  action  it  is  not  necessary  that  a 
tender  should  be  accompanied  with  an  offer  to 
pay  the  plaintiff's  costs  up  to  the  date  of  tender. 
Ih, 

Salvors  rejected  a  tender  which  was  afterwards 
pronounced  for : — Held,  that  the  salvors  were 
entitled  to  no  costs.  The  John  and  Thomas, 
1  Hag.  Adm.  1 57,  n. 

In  order  to  escape  paying  salvors*  costs,  a 
tender  in  a  salvage  suit  should  be  in  regular 
form,  as  early  as  possible,  by  act  of  court.  The 
Vrouw  Afargaretha,  4  C.  Rob.  103. 

Where  a  tender  in  a  salvage  action  is  upheld 
costs  will  be  given.     The  Emu,  1  W.  Rob.  15. 

Coitf  of  AppraiMment.] — A  salved  vessel  was 
valued  by  a  receiver  of  wreck  at  746Z.  on  the 
3nl  of  December.  On  the  8th  the  salvors  insti- 
tuted a  suit  in  2.500Z. ;  on  the  18th  they  applied 
for  an  appraisement  of  the  vessel ;  on  the  14th 
of  January  following  they  gave  notice  that  they 
procee<letl  no  further  in  the  suit : — Held,  that 
the  salvors  must  have  been  aware  within  a  short 
time  of  taking  out  the  appraisement  that  the 
value  fixed  by  the  receiver  was  substantially 
correct,  and  that  they  must  therefore  be  con- 
demnetl  in  costs,  and  in  damages  from  the  22nd 
of  December  to  the  14th  of  Januarv.  The  Mar- 
garet  and  Jatie,  38  L.  J.,  Adm.  38  ;  L.  R.  2 
A.  &  E.  345  ;  20  L.  T.  1017  ;  17  W.  R.  1064. 


Salvors  are  entitled  to  the  costs  of  a  commis- 
sion of  appraisement  when  it  appears  that  there 
is  a  substantial  difference  between  the  appraised 
value  and  that  alleged  by  the  defendants.  The 
Paul,  35  L.  J.,  Adm.  16  ;  L.  R.  1  A.  &  E.  57  ; 
14  L.  T.  192. 

The  value  of  ship,  as  appraised  by  the  officer 
of  the  court,  was  less,  and  of  the  cargo  more,  than 
the  values   tendered    by  the  defendant.     The 

I  court  condemned  the  defendant  in  the  costs 
of  the  appraisement.  The  Magdalen^  5  L.  T. 
692. 

,  The  owner  alleged  the  value  of  a  ship  to  be 
one-fifteenth  less  than  it  afterwards  was  found 
to  be ;  the  amount  claimed  was  less  than  the 
snm  for  which  the  owners  were  willing  to  give 
security,  but  the  costs  of  the  suit  would  extend 
the  claim  beyond  that  sum : — Held,  that  the 
costs  of  the  appraisement  should  be  costs  in  the 

>  cause.     The  Bapid,  18  W.  R.  150. 

If  salvors  take  out  a  commission  of  appraise- 
ment without  cause,  they  will  have  to  pay  the 
costs;  as  where  the  owners  put  the  value  at 
865/.,  and  upon  appraisement  it  was  found  to 
be  880/.  The  Commodore,  1  Spinks,  175,  n. ; 
The  mihelmina,  1  ^ot.  of  Gas.  376. 

17  ft  18  TUt.  e.  104,  m.  458,  400— BalTaga 
within  Three  Miles  of  Shore.  ] — ^Where  the  ancient 
jurisdiction  of  the  admiralty  is  limited  by  statute, 
it  is  for  those  who  deny  the  jurisdiction  to  prove 
the  circumstances  which  limit  it.  Owners  of  a 
vessel  salved  claimed  that  no  costs  were  due  to 
the  salvors,  on  the  ground  that  the  service  was 
within  three  miles  of  the  shore,  and  that  under 
17  &  18  Vict.  c.  104,  ss.  458,  460,  the  justices 
alone  had  jurisdiction.  The  locality  of  the  sal- 
vage service  not  being  proved,  costs  were  alloweiL 
The  Argo,  Swabey,  112. 

Coniolidated  AotUnu.] — ^Where  three  separate 
salvage  suits  were  instituted  for  services  rendered 
on  the  same  occasion,  and  not  consolidated,  full 
costs  were  not  allowed  to  the  third  claimant. 
The  BeUe  of  Lagoe,  20  L.  T.  1019 ;  17  W.  R. 
899. 

Where  separate  salvage  actions  against  the 
same  ship  were  consolidated,  leave  being  given 
to  the  various  plaintiffs  to  appear  separately  at 
the  hearing,  as  their  interests  were  conflicting, 
and  the  defendants  with  their  defence  tendered 
and  paid  into  court  a  sum  of  money  as  being 
sufficient  to  satisfy  all  claims,  but  did  not  appor- 
tion it  to  the  separate  plaintifb,  the  court,  having 
upheld  the  tender,  ordered  all  parties  to  pay 
tbeir  own  costs  incurred  subsequently  to  the 
tender,  the  defendants  paying  the  costs  previous 
to  the  tender.  The  Lee,  60  L.  T.  939  ;  6  Asp. 
M.  C.  395. 

Damagee  and  Coitf  for  Arresting  in  High 
Court.  1 — ^No  general  rule  as  to  damages  and 
costs  for  ari'esting  property  of  less  value  than 
1,()00Z.  for  salvage  in  the  high  court,  contrary 
to  25  &  26  Vict.  c.  63,  s.  49.  The  Eleonore, 
Br.  &  Lush.  185  ;  33  L.  J.,  Adm.  19  ;  9  L.  T.  397 : 
12  W.  R.  218. 

Bftlvage  ont  of  United  KingdonL.] — Salvage 
services  were  rendered  to  a  vessel  beyond  three 
miles  from  the  shore  of  the  United  Kingdom. 
The  sum  of  100/.  only  was  awarded  : — Held,  that 
since  the  salvage  was  not  in  the  United  King- 
dom, the  provision  in  17  &  18  Vict.  c.  104,  s.  460, 
did  not  apply  so  as  to  bar  the  salvors  of  their 
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costs.  TJte  Actif,  Swabey,  237 ;  3  Jur.  (N.B.) 
893 ;  5  W.  R.  547, 

Proeaedin^  throvgli  Default  of  otlier  Side.] 

— The  costs  of  salvors,  incurred  in  taking  affi- 
davits before  issae  joined,  are  allowed  when  the 
defendants  have  not  unreservedly  admitted  the 
facts  pleadetl  in  the  petition,  and  supported  by 
the  affidavits.     The  Fairlina,  14  W.  R.  869. 

Where  a  master  refuses  to  go  on  shore  and 
refer  to  the  local  justices  the  amount  of  salvage 
due  for  services  rendered  in  the  United  Kingdom, 
and  removes  the  vessel  from  the  local  juris- 
diction, and  an  action  is  thereon  brought  in  the 
court  of  admiralty,  the  court,  awarding  only 
.50^.,  will  certify  for  the  salvor's  costs  under 
17  &  18  Vict.  c.  104,  8.  460.  Jlie  Alpha,  Lush. 
89  :  2  L.  T.  621. 

Intereet.] — Although  execution  has  not  issued, 
interest  upon  a  salvage  award  js  recoverable  from 
the  date  of  the  judgment,  and  interest  on  the 
solicitor  8  taxed  bill  of  costs  from  the  date  of 
the  allocatur  of  the  taxing-master.  The  Jontt 
Brvthers,  46  L.  J.,  Adm.  75  ;  37  L.  T.  164  ;  3 
Asp.  M.  C.  478. 

The  court  has  no  power  to  refuse  intei*est 
because  the  judgment  recovered  is  for  salvage. 
/*. 

Costs  of  Parties  against  whom  no  Claim  made 
ont.] — ^When  parties  have  been  summoned  to 
appear  against  whom  no  claim  to  contribution  is 
made  out,  the  parties  so  summoned  are  entitled 
to  their  costs.  Sftrpedon,  Cargo  ex,  3  P.  D. 
28  ;  37  L.  T.  605  ;  26  W.  R.  374  ;  3  Asp.  M.  C. 
509. 

Award  Bedneed  on  Appeal.] — ^Award  of  Cinque 
Ports  commissioners  reduced  ;  costs  of  appeal  to 
be  borne  by  the  party  incurring  them.  The 
Htrnry  of  Philadelphia,  1  Hag.  Adm.  264. 

Coiti  of  Appeal.] — Where  in  an  action  of 
salvage  the  amount  awarded  is  reduced  on 
appeal,  the  general  practice  is  to  give  no  costs 
of  the  appeal,  but  this  is  not  a  hard-and-fast  rule 
so  as  to  deprive  the  court  of  all  discretion  in 
the  matter.  The  Gipsy  Queen,  64  L.  J.,  Adm. 
86:  riHOo]  P.  176;  11  R.  766;  72  L.  T.  454; 
43  W.  R.  359  ;  7  Asp.  M.  C.  586— C.  A. 

Amount.] — Although  the  sum  awarded  by 

the  appellate  court  for  salvage  services  is  under 
200/.,  costs  will  be  allowed  if  the  cose  is  a  lit  one 
to  be  brought  before  the  appellate  court.  The 
Minnehaha,  Lush.  3.35 ;  15  Moore,  P.  C.  133  ; 
30  L.  J..  Adm.  211  ;  7  Jur.  (N.8.)  1257  ;  4  L.  T. 
810  ;  9  W.  R.  925. 

General  Xnle.] — Though  in  appeals  as  to 

the  amount  of  salvage  the  privy  council  generally 
did  not  give  a  successful  appellant  his  costs  of 
the  appeal,  such  appeals  under  the  Judicature 
Act  form  no  exception  to  the  general  nile  that  a 
successful  appellant  is  entitled  to  his  costs.  The 
City  of  Berlin.  47  L.  J.,  Adm.  2 ;  2  P.  D.  187  ; 
37  L.  T.  307  ;  25  W.  R.  793  ;  3  Asp.  M.  C.  491— 
C.  A. 

Xiseondaot  of  Balvors.] — Punished  by  order 
to  pay  costs.  The  Cadiz  ami  The  Boyne,  35 
L.  T.  602  ;  3  Asp.  M.  C.  332. 

Separate  Appearaneee.] — ^Where  in  a  salvage 
suit,  where  the  mate  appeared  separately  from 


the  owners  and  rest  of  the  crew,  half  costs  only 
given  to  each.     The  yicolina,  2  W.  Rob.  175. 

Two  Aetione  for  Salvage  against  the  lame 
Property.] — In  a  case  where  the  defendants,  in 
two  actions  of  salvage  instituted  against  the 
same  property,  were  ordered  to  pay  only  one  set 
of  costs,  to  be  apportioned  between  the  plaintiffs 
in  the  two  actions,  the  court  directed  that  the 
apportionment  should  be  made  according  to  the 
amount  of  the  plaintiffs  respective  biUs  of  costs. 
The  Panthea,  5  P.  D.  5. 

Where  separate  salvage  suits  have  been  un- 
necessarily prosecuteii.  the  court  will  only  allow 
one  set  of  costs,  and  direct  the  amount  allowed 
to  be  distributed  ratably  amongst  the  plaint iffii 
in  the  separate  suits.  The  Sarah,  3  P.  D.  39  ; 
37  L.  T.  831 ;  3  Asp.  M.  C.  542. 

Allowanee  and  Taration  of  Coeti  and  Chargee.  ] 
— The  practice  of  bringing  in  on  taxation  in 
salvage  suits  two  separate  bills  of  costs— one 
containing  the  expenses  incident  to  the  employ- 
ment of  an  agent  at  the  out-port,  and  the  other 
the  remaining  charges  incurred  in  respect  of  the 
conduct  of  the  suit — ^though  formerly  prevailing 
among  the  proctors  of  the  court  of  admiralty, 
is  no  longer  to  be  followed,  and  in  future  one 
bill  only,  containing  all  charges,  whether  out- 
port  or  otherwise,  is  to  be  delivered  into  the 
registry.  The  City  of  Brv*»eU,  42  L.  J.,  Adm. 
72  ;  L.  R.  4  A.  &  E.  194  ;  29  L.T.  312  ;  22  W.  R. 
71  ;  2  Asp.  M.  C.  192. 

A  procrtor  retained  to  conduct  a  salvage  suit 
may  legally  employ  a  person  who  is  not  a 
solicitor  or  proctor  as  his  agent  at  the  out-port, 
but  for  the  pei-formance  of  other  than  proctorial 
acts  only ;  and  charges  for  work  done  and  dis- 
bursements made  by  such  agent  in  the  capacity 
of  a  clerk  will,  if  unobjectionable  in  other 
respects,  be  allowed  to  the  proctor  on  taxation. 
Ih. 

A  charge  of  102.  \0a,  for  agency  allowed  in 
such  a  cose.    Ih, 

Apportionment — Ship  and  Cargo.] — In  appor- 
tioning the  costs  of  the  salvor,  payable  by  the 
owners  of  the  salved  ship  and  cargo  respectively. 
The  Peace  (Swabey,  115)  foUowwi.  The  Elton, 
[1891]  P.  265  ;  65  L.  T.  232  ;  7  Asp.  M.  C.  66. 

Apportionment — Parties  not  Intereeted.]— On 
appeal  against  apportionment  of  salvage  reward, 
the  owners  of  the  salved  vessel  were  cited  and 
asked  for  an  indemnity  for  their  costs,  which  the 
appellants  refused,  and  gave  notice  that  no  relief 
would  be  applied  for  against  the  owners.  The 
owners  were  held  to  be  entitled  to  their  costs  up 
to  the  time  of  such  notice.  The  Catrtlewood,  42 
L.  T.  702  ;  4  Asp.  M.  C.  278. 

Paid  oat  of  Fund  in  Court.]— Costs  of  all 
parties  were  ordered  to  be  paid  out  of  fund  in 
court,  except  a  defendant's,  in  consecjuence  of 
his  misconduct  to  the  salvors.  The  Cadiz,  35 
L.  T.  602  ;  3  Asp.  M.  C.  332. 

Certifloate  for  Coats.] — ^Although  a  suit  for 
salvage  might  have  been  tried  in  a  county  court, 
the  judge  of  the  court  of  admiralty  will  certify 
for  costs  if  it  is  less  expensive  to  try  there  than 
in  the  county  court.  The  Beaumaris  Cattle, 
40  L.  J.,  Adm.  41 ;  24  L.  T.  448  ;  1  Asp.  M.  C. 
19. 

To  enable  a  salvor  who  does  not  recover  more 
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than  200Z.  to  get  his  costs  of  suit  in  the  court  of 
admiralty,  the  court  must  certify  that  the  case 
was  proper  to  be  brought  there.  Certificate 
granted  where  the  claim  was  resisted  by  charges 
of  misconduct  or  negligence  in  the  salvors.  Th^ 
aietuhim,  Ir.  R.  2  Eq.  172.  S.  P.,  The  Arenir, 
It.  R.  2Eq.  Ill;  1  L.  T.  495. 

Certificate  for  costs  refused  where  the  matter 
(salvage)  might  liave  been  decided  by  justices 
under  17  &.  18  Vict.  c.  1U4,  s.  460.  TIte  John, 
Lush.  11. 

Where  the  master  of  a  ship  to  which  salvage 
services  had  been  given  refuseil  to  go  on  shore 
and  refer  the  case  to  the  justices  under  17  &  18 
Vict.  c.  104,  s.  460,  and  carried  his  ship  out  of 
the  juristliction,  and  it  is  brought  into  the 
admiralty  court,  the  costs  will  be  certified  for. 
The  Alpha,  Lush.  89  ;  2  L.  T.  521. 

EzoMwive  CUinLl — Costs  given  against  salvors 
where  ship  arrestetl  for  5,000/.  and  15/.  awarded. 
The  Agamemnon,  48  L.  T.  383  ;  5  Asp.  M.  C.  92. 

Inflated  and  exaggerated  claims  dismissed 
with  costs.    The  Towan,  2  W.  Rob.  259. 

Triyial  CUims.] — A  trivial  case  of  salvage 
brought  in  admiralty  ;  5/.  and  no  costs  awanled. 
The  Bed  Rover,  3  W.  Rob.  150. 

Traudnlent  Claim.] — Fraudulent  salvage  case 
dismissed  with  costs.  The  Susannah,  3  Hag. 
Adm.  345,  n. 

Several  leeues.] — The  plaintiffs  having  towed 
a  vessel  into  greater  comparative  safety,  the 
hawser  then  broke,  and  it  was  dangerous  to  take 
her  again  in  tow.  In  an  action  for  salvage  : — 
Held,  that  the  plaintiff  were  entitled  to  the 
general  costs  of  the  action,  but  not  to  those  of 
a  special  issue  as  to  damage  to  machinery  on 
which  they  had  failed.  The  Camellia,  53  L.  J., 
Adm.  12  ;  9  P.  D.  27  ;  50  L.  T.  126  ;  32  W.  R. 
49.5  ;  5  Asp.  M.  C.  197. 

XIX.  TOWAGE. 

Hie  Contract — Fitneee  of  Tug.]— The  plain- 
tiff, a  master  mariner,  contracted  with  the  defen- 
<1iints  for  a  lump  sum  to  be  paid  him  by  the 
defendant.*,  to  take  a  certain  specified  steam 
tug  of  the  (ief endants',  towing  six  sailing  barges, 
from  Hull  to  the  Brazils,  the  plaintiff  imying  the 
crew  and  providing  provisions  for  all  on  board 
for  seventy  days.  The  engines  of  the  stcamtug 
were  damaged  and  out  of  repair  at  the  time  of 
the  contract,  but  neither  the  plaintiff  nor  defen- 
dants were  then  aware  of  this.  The  consequence, 
however,  of  the  engines  being  so  defective  was 
that  the  time  occupied  in  the  voyage  was 
increaseti,  and  the  plaintiff's  gain  in  performing 
Ids  contract  was  much  less  than  it  would  other- 
wise have  been : — Held,  by  Brett  and  Cotton, 
L.JJ.,  that  as  the  contract  related  to  a  specified 
vessel,  there  was  no  implied  undertaking  by  the 
defendants  that  it  should  be  reasonably  eflScient 
for  the  purposes  of  the  voyage,  and  that  there- 
fore the  defective  state  of  the  engines  gave  the 
plaintiff  no  cause  of  action,  it  not  appearing 
that  the  engines  were  in  a  worse  state  when  the 
plaintiff  took  possession  of  the  vessel  than  they 
were  at  the  time  of  the  contract.  RoherUon  v. 
Amazon  Tug  and  Lighterage  Co.,  61  L.  J.,  Q.  B. 
68  ;  7  Q.  B.  D.  598  ;  46  L.  T.  146  ;  30  W.  R.  308  ; 
4  Asp.  M.  C.  496— C.  A. 

Held,  contra,  by  Bramwell,    L.J.,  that    the 


defective  state  of  the  engines  gave  the  plaintiff 
a  cau^  of  action,  as  there  was  an  impliecl  under- 
taking by  the  defendants  that  the  engines  were 
not  so  defective.    lb. 

There*  is  an  implied  obligation  in  a  contract  of 
towage,  that  the  tug  shall  be  eflScient  and  pro- 
perly equipped  for  the  service,  and  a  proviso  in 
the  contract  that  the  owners  will  not  be  respon- 
sible for  the  defiiutt  of  the  master,  does  not 
release  them  from  such  implied  obligation.  7  he- 
Undaunted,  55  L.  J.,  Adm.  24 ;  11  P.  D.  46  ;  54 
L.  T.  542  ;  34  W.  R.  686  ;  5  Asp.  M.  C.  580. 

Validity  —  Comaiiiiion  to  Kaeter.l  —  The 
master  agreed  with  a  tug  for  towage  from  Sea 
Reach,  in  the  Thames,  to  a  London  wharf,  anil 
agree<l  to  pay  6/.  and  give  an  onler  upon  the 
owner  of  the  wharf  for  the  amount  usually 
allowed  by  him  (umler  the  name  of  "  towage ") 
as  a  premium  to  vessels  of  the  kind  coming  to- 
his  wharf.  The  service  was  performed  by  the 
tug,  and  the  master  i^aid  the  money,  but  refused 
to  give  the  onler  on  the  owner  of  the  wharf.. 
The  amount  actually  paid  by  the  owner  of  tbe- 
wharf,  according  to  his  practice,  was  proved  : 
and  it  was  also  proved  tl|,at  if  an  order,  signed 
by  the  master  of  the  vessel  towed,  was  presented 
by  the  master  of  the  tu^,  the  money  would  be 
(as  a  matter  of  practice)  paid  to  him : — Held, 
that  the  master  of  the  vessel  had  no  authority 
to  agree  to  transfer  to  the  master  of  the  tug  anj 
uncertain  sum  payable  to  the  owners  of  the 
vessel ;  and  that  the  court  had  no  authority  to* 
enforce  such  a  contract  or  give  damages  for  the- 
breach  of  it.    The  Martha,  Lush.  314. 

Iridenoe  of  Making.] — A  master  of  a  steam 
tug,  of  which  the  dd^endant  was  owner,  was^ 
employed  by  the  plaintiff  to  tow  his  smack  out 
of  a    harbour.    In    so  doing   the    smack    was- 
stranded,  through  the  negligence  of  the  master. 
The  plaintiff  had  on  previous  occasions  hired 
the  deiendant*s  steam  tug,  and  on  paying  the 
charge  had  received  a  receipt,  upon  the  back  of 
which  was  printed  a  notice  that  the  defendant 
would  not  be  answerable  for  damage  occasioned 
by  any  supposed  negligence  of  his  servants : — 
Held,  that  it  was  a  qiifistjon  for  the  jury  whether 
the  contract  was  made  on  the  terms  printed  on 
the  back  of  the  receipts.    SfUfnondt  v.  Pain,  6- 
H.  &  N.  709  ;  30  L.  J.,  Ex.  256. 

Coneealment  of  Dimage— Fraudulent  Engage- 
ment of  Ship  to  Tow.]  —  See  The  Kingalock, 
supra,  col.  658. 

Ferlbrmanee — ^Delay— Sxtra  Pay.] — ^When  a. 
contract  is  entered  into  to  tow  a  vessel  from  one- 
point  to  another  for  a  fixed  sum,  the  tug  cannot 
claim  extra  remuneration  in  the  nature  of  pay- 
ment for  towage  in  respect  of  a  delay  which 
occurs  during  the  transit  without  any  fault  on 
the  part  of  the  tug  or  the  tow.  The  Hjemmett, 
49  L.  J.,  Adm.  66  ;  5  P.  D.  227  ;  42  L.  T.  514  ; 
4  Asp.  M.  C.  274. 

Towage  Completed  by  another  Tug.]— An 
agreement  to  tow  from  Dover  to  Gravesend : 
the  tug  broke  down,  and  the  towage  completed 
by  another  tug  of  the  same  owners  : — Hela,  that 
the  original  agreement  was  performed.  The- 
Lady  Flora  Hantings,  3  W,  Rob.  118. 

Agreement  to  Tow — ^Uneneeeeefiil  Attempt] — 

See  The  Benlarig,  supra,  col.  597. 
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IndAnmity  to  Hirer— Beeovery  against  Under- 
writers—Ininranee  against  CoUidon.]  —  The 
owner  of  a  Thames  tug  agreed  with  the  hirer  of 
the  tug  to  insure  against  damage  she,  or  barges 
in  tow  of  her,  might  suffer  or  do  to  other  ships, 
and  to  indemnify  the  hirer  in  respect  of  any 
such  damage  to  the  extent  of  all  moneys  receival 
by  him  under  such  insurance.  The  tug  was 
sued  for  damage  done  to  a  steamship  at  anchor 
by  a  barge  alleged  to  be  in  tow  of  the  tug.  The 
hirer  admitted  liability,  and  paid  to  the  steam- 
ship owner  the  amount  of  the  damage.  He  then 
applied  to  the  tug-owner  for  the  moneys  payable 
under  a  policy  which  had  been  effected  by  the 
tug-owner  in  pursuance  of  the  agreement.  The 
tug-owner  applied  to  the  underwriters  for  the 
policy  moneys,  but  they  declined  to  pay,  alleging 
that  the  damage  was  not  done  by  a  oarge  in  tow 
of  the  tug.  The  tug-o^^er,  having  received 
nothing  imder  the  policy,  refused  to  pay  any- 
thing to  the  hirer.  Thereupon  the  hirer  sued 
the  tug-owner  for  breach  of  the  contract  to 
indemnify : — Held,  that  as  the  burden  of  com- 
pelling the  underwriters  to  pay  did  not  rest  on 
the  tug-owner,  the  contract  had  not  been  broken. 
Th^  Lord  of  the  Inlet,  64  L.  J.,  Adm.  16  ;  [1894] 
P.  342  ;  11  R.  736 ;  71  L.  T.  92 ;  7  Asp.  M.  C. 
500. 

Agreement  by  Salving  Steamehip  to  Stand 
1)7 — ^Payment  for  Uniaooesefal  Salvage  Serviee 
— Anthority  of  Maeter.]— The  steamship  "  W." 
having  found  the  steamship  "  A.,*'  on  the  12th 
February,  off  Cape  Finisterre,  in  a  disabled 
condition,  towed  her  off  in  heavy  weather  until 
the  14th  February,  when,  in  consequence  of  the 
condition  of  the  **  A.,"  the  master  of  the  "  W.*' 
proposed  to  abandon  her.  However,  at  the 
request  of  the  master  of  the  **  A.,''  it  was  agreed 
in  writing  that  the  "  W."  should  "  stand  by  the 
^  A.*  as  long  as  possible,  and  that  the  *  W.*  and 
owners  are  to  be  paid  for  the  time  and  towing 
already  done  and  to  be  done  from  the  12th 
February,  1883."  The  "  W."  therefore  again 
took  the  **  A."  in  tow,  but  on  the  16th  February, 
owing  to  stress  of  weather,  it  was  found  necessary 
to  abandon  her,  after  which  she  was  totally  lost. 
In  an  action  for  towage  against  the  owners  of  the 
"A.,"  the  court  held  that  the  agreement  entered 
into  by  the  master  of  the  **  A."  was  a  reasonable 
one,  and  one  which  in  his  position  of  agent  ex 
necessitate  for  his  owners,  he  had  an  authority 
to  enter  into ;  and  awarded  the  plaintiffs  the 
sum  of  400/.  in  respect  of  the  services  rendered 
prior  to  and  after  the  agreement.  The  Alfred^ 
Wellfield  (^Oumert)  v.  Adamton,  50  L.  T.  511  ; 
5  Asp.  M.  C.  214. 

Condition  Sxempting  firom  Liability — Kegli- 
genoe  of  Tag  Owners  or  Servants.] — The  master 
of  a  steam  tog,  who  had  contracted  to  tow  a 
fishing  smack  out  of  the  harbour  of  Great  Yar- 
mouth to  sea  on  the  terms  that  his  owners  should 
not  be  liable  for  damage  arising  from  any  negli- 
gence or  default  of  themselves  or  their  servants, 
after  the  towage  had  been  in  pert  performed, 
took  in  tow,  in  addition  to  the  smack,  six  other 
vessels,  and  in  consequence  was  unable  to  keep 
the  fishing  smack  in  her  course,  so  that  she  went 
aground  and  was  lost.  By  having  more  than 
six  vessels  in  tow  at  once,  the  master  of  the  tug 
disobeyed  a  regulation  made  by  the  harbour- 
master of  Great  Yarmouth  under  statutory 
authority.  The  owners  of  the  fishing  smack 
brought  an  action  against  the  owners  of  the 


steam  tug  to  recover  damages : — Held,  that  the 
loss  of  the  smack  was  occasioned  by  the  negli- 
gence of  the  master  of  the.tug :  that  the  defen- 
dants were  protected  from  liabilitv  by  the  terms 
of  the  towage  contract,  and  that  the  action  must 
be  dismissed.  The  United  Serrice  or  Cole  v. 
Great  Yarmouth  Steam  Tug  Ckn,  63  L.  J.,  Atlm.  1 ; 
9  P.  D.  3 ;  49  L.  T.  701  ;  32  W.  R.  565  ;  5  Asp. 
M.  C.  170— C.  A. 

Collision— Implied  Agreement  as  to  Liability.] 
— A  tug  while  towing  the  plaintiff^s  vessel  came 
into  collision  with  and  sank  her.  The  tug  was 
chartered  by  the  defendants,  a  company,  to  work 
with  their  own  tugs,  and  one  of  the  terms  on 
which  the  company  towed  vessels  was  that  they 
would  not  be  answerable  for  loss  or  damage  to 
any  vessel  in  tow  of  their  tugs  (which  were 
specified  by  name)  whether  occasioned  by  the 
negligence  of  their  servants  or  otherwise.  The 
tug  in  question  was  not  one  of  those  specified, 
but  the  plaintiff  was  a  director  of  the  defendant 
company,  and  was  aware  of  the  chartering  of 
the  tug  : — Held,  that  the  plaintiff  must  be  taken 
to  have  impliedly  agreed  to  employ  the  tug  on 
the  same  terms  as  the  other  tugs  of  the  company, 
an<l  that  his  claim  was  therefore  barred  by  the 
condition.  The  ToJtmania^  57  L.  J.,  Adm.  49 ; 
13  P.  D,  110;  59  L.  T.  263;  6  Asp.  M.  C. 
305. 

Liability  for  Collision — Compnlsory  Pilot] — 
Where  a  steam  tug  towing  a  vessel  under  a  towage 
contract  is  so  negligently  navigated  as  to  come 
into  collision  with  a  vessel  belonging  to  third 
parties,  the  owners  of  the  steam  tug  are  liable  for 
the  damage  done,  even  if  at  the  time  of  the 
collision  the  vessel  in  tow  was  in  charge  of  a 
duly-licensed  pilot  by  compulsion  of  law,  whose 
default  solely  occasioned  the  collision.  The 
Mary,  48  L.  J.,  Ailm.  66  ;  5  P.  D.  14  ;  41  L.  T. 
351  ;  28  W.  R.  95  ;  4  Asp.  M.  C.  183. 

LiabiUty  of  Vessel  in  Tow.]— A  tug  with 

a  vessel  in  tow  came  into  collision  with  another 
vessel,  which  was  seriously  injured  by  the  tug, 
but  not  injured  by  the  vessel  in  tow.  The 
collision  might  have  been  avoided  had  there 
been  a  good  look-out  on  the  vessel  in  tow,  and 
had  she  warned  the  tug  that  the  latter  was  in 
danger  of  collision  by  continuing  on  her  course : 
— Held,  that  the  owners  of  the  vessel  in  tow 
wei*e  liable.  The  Xiohe^  57  L.  J.,  Adm.  33  ;  13 
P.  D.  65  ;  59  L.  T.  257 ;  36  W.  R.  812  ;  6  Asp. 
M.  C.  ,300. 

Under  an  ordinary  contract  of  towage,  the 
vessel  in  tow  has  control  over  the  tug,  and  is 
therefore  liable  for  the  wrongful  acts  of  the 
latter,  unless  they  are  done  so  suddenly  as  to 
prevent  the  vessel  in  tow  from  controlling  them. 

See  alto  XX.  COLLISION,  post,  cols.  754  seq. 

Admiralty  Jurisdiction.] — The  court  has  juris- 
diction to  entertain  a  suit  instituted  by  the 
owners  of  a  vei«el  against  a  steam  tug  engaged  to 
tow  the  vessel,  for  negligently  towing  the  vessel 
so  as  to  cause  her  to  come  into  collision  with  and 
do  damage  to  another  vessel.  The  Energy,  39 
L.  J.,  Adm.  25  ;  L.  R.  3  A.  &  E.  48  ;  23  L.  T.  601  ; 
18  W.  R.  1009. 

A  damage  to  a  vessel  whilst  being  towe<l, 
caused  by  the  improper  navigation  of  the  tug 
which  was  towing  it,  is  within  the  Merchant 
Shipping  Act  Amendment  Act,  1862  (25  J:  26 
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Vict.  c.  63),  8.  54,  sub-s.  4,  notwithstanding  such 
damage  occurred  also  through  a  breach  of  the 
towing  contract,  and  the  owner  of  the  tug  is 
therefore  entitled  to  the  limitation  of  liability 
given  by  that  section  if  such  damage  occurred 
without  his  actual  fault  or  privity.  Wahlberg  v. 
Yimng,  45  L.  J.,  C.  P.  783 ;  24  W.  R.  846  ;  4  Asp. 
M.  C.  27,  n. 

Semble,  that  if  the  damage  occurred  from  a 
mere  breach  of  the  contract  to  tow,  the  owner  of 
the  tug  would  not  be  entitled  to  the  benefit  of 
such  section.    Ih, 

CUim  for  Salvage— VegUgenoe.^ — A  tug  under 
contract  to  tow  a  ship  is  not  entitled  to  salvage 
remuneration  for  rescuing  the  ship  from  danger 
brought  about  by  the  tug's  negligent  perform- 
ance of  her  towage  contract.  A  tug  agreed  to 
tow  a  ship  from  Liverpool  to  the  Skerries  for  a 
fixerl  sum.  The  tug  imprudently  towed  the  ship 
in  bad  weather  too  near  a  lee  shore,  and  the 
weather  becoming  worse  during  the  performance 
of  the  agreed  towage  service,  the  hawser  parted 
and  the  ship  was  placed  in  a  position  of  danger 
and  was  compellea  to  let  go  her  anchors  to  avoid 
being  driven  on  shore.  From  this  position  she 
was  rescued  by  the  tug,  having  been  compelled 
to  slip  her  anchors  and  chains,  which  were  lost  : 
— Held,  that  the  tug  was  not  entitled  to  claim 
salvage  remuneration,  and  that  her  owners  were 
liable  to  pay  for  the  loss  of  the  anchors  and 
chains.  The  BobeH  Dispon,  5  P.  D.  54  ;  42  L.  T. 
344  ;  28  W.  R.  716— C.  A. 

Tug  boand  to  follow  BirooUoiLi,  and  not  Liable 
for  Coneequent  Banger.] — Semble,  if  a  tug  re- 
ceives positive  directions  from  the  ship  she  is 
towing  as  to  the  course  she  is  to  steer,  she  is 
bound  to  obey  them  ;  and  if  the  ship  gets  into 
danger  in  consequence  of  such  directions  the  tug 
is  not  liable,    ih, 

Dunage  byTng — Juriediotion.] — The  words  of 
3  &  4  Vict.  c.  65,  8.  6,  "claim  in  the  nature  of 
towage,"  do  not  include  a  claim  by  a  towed  vessel 
against  her  tug  for  misconduct.  The  damage 
referred  to  by  that  section  and  by  24  &  25  Vict, 
c.  10,  s.  7,  is  that  which  results  from  a  col- 
lision. The  jRitbert  Pow,  Br.  &  Lush.  99  ;  32 
L.  J.,  Adm.  164  ;  9  L.  T.  237. 

Stranding  of  Tow — ^Reeponfibility  for  Course 
Set — Oontribntory  Kegligenoe.] — In  a  case  of 
towage,  where  no  directions  are  given  by  those  on 
board  the  tow,  the  tug  is  responsible  for  the 
direction  of  the  course  ;  but  the  master  or  other 
person  in  charge  of  the  tow  is  not  justified  in 
allowing  the  tug  to  continue  unchecked  upon  a 
course  which  will  lead  the  vessels  into  danger. 
The  Altair,  66  L.  J.,  Adm.  42  ;  [1897]  P.  105  ; 
76  L,  T.  263  ;  45  W.  R.  622  ;  8  Asp.  M.  C.  224. 

Contraet  to  Tow— Demnrrage  of  Tng.] — yinv 
Steam  Tug  Co.  v.  M^Clew^  XIV.  Demubraue, 
supra,  col.  490. 

Duty  to  supply  Xffloient  Tug— Harbour  Au- 
thority.]—See  Tlte  Batata,  infra  ;  XXIV.  Ports, 
Piers,  &c.,  col.  896. 

Liberty  to  Tow— Effeot  of,  in  Charterparty.] — 
See  Patter  v.  liurrell,  supra,  XI.  CHARTER- 
PARTY,  col.  23?. 


Maritime  Lien.  ] — Merc  towage  services  are  not 
the  subject  of  a  maritime  lien.  Wemtrup  v.  Great 
Yarntouth  Steam  Carrying  Co.,  59  L..).,  Ch.  Ill  ; 
43  Ch.  D.  241  ;  61  L.  T.  714  ;  38  W.  R.  505 ;  6 
Asp.  M,C.  443. 

XX.  COLLISION. 

1.  Negligence, 

a.  Generally,  685. 

h.  In  Particular  Cases. 

i.  Sufficiency  of  Crew,  689. 
ii.  Speed,  690. 
iii.  Look-out,  691. 
iv.  Coming  to  an  Anchor,  692. 
V.  Anchor  ready  to  let  go,  693. 
vi.  Foul  Berth,  694. 
vii.  When  at  Anchor  or  Moored,  695. 
viii.  Getting  under  Way,  696. 
ix.  At  a  Launch,  696. 
X.  Going  About,  697. 
xi.  Wrong  Act  of  other  Ship,  698. 
xii.  Various  Cases,  698. 

c.  Proof  of  Negligence,  701. 

d.  Inevitable  Accident,  703. 

2.  Prtfumftion  of  Fault, 

a.  Infringement  of  the  Regulations. 

i.  Under  14  &  15  Vict.  c.  79,  707. 
ii.  Under  17  &  18  Vict.  c.  104,  708. 
iii.  Under  25  &  26  Vict,  c,  63,  708. 
iv.  Under  36  &  37  Vict.  c.  85,  708. 
h.  Not  Standing  by  after  Collision,  712. 

3.  Liability, 

a.  Personal  Liability  of  Shipowner,  714. 
h.  Liability  of  Ship  in  Admiralty — Maritime 
Lien,  717. 

c.  Damage  by  Sunken  Ship,  721. 

d.  Liabihty  of  Pilotage  and  Harbour  Autho* 

rities,  722. 

e.  Damage  by  Queen's  Ship,  723. 

/.  Damage  by  Ship  of  Foreign  Sovereign, 
724. 

4.  PersoM  Entitled  to  Remoter,  725. 

5.  Damages, 

a.  Generally,  726. 

h.  Plaintiffs  Negligence  after  Collision,  730* 

c.  Salvage  Expenses,  730, 

d.  Demurrage,  731.  ' 

e.  Loss  of  Freight,  Profits  or  Charteri>arty, 

732. 

6.  Diriiiim  of  Lost,  735. 

7.  Limitation  of  Liability. 

a.  By  General  I^aw,  no  Limitation,  738. 
h.  Under  63  Geo.  3,  c.  159,  738. 
e.  Under  17  Jc  18  Vict.  c.  104,  739. 

d.  Under  subsequent  Acts,  and  Generally, 

740. 

e.  Measurement  of  Tonnage,  747. 

/.  Limitation  Actions — Practice,  749. 

8.  Tng  and  Tou\  754. 

9.  Foreign  Shipn — Foreign  Law,  758, 

10.  CompuUoi'y  Pilotage, 
a.  Generally,  763, 

h.  Ship  in  Tow,  769. 

r.  Proof  of  Pilot's  Fault,  770. 

d.  Duties  of  Pilot,  771. 

e.  Duties  of  Shipowner,  Master  and  Crew, 

774, 
/.  When  Compulsory, 
i.  Generally,  776. 
ii.  Under  6  Geo.  4,  c.  125,  776. 
iii.  At  Various  Places,  777. 

11.  Tfie  Papulations, 

a.  Generally,  785. 

b.  Cases  onthe  Regulations,  787 — 827. 
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12.  Local  RuUm. 

a.  Danube,  827. 
J,  Humber,  828. 
e,  Mersey,  829. 
ec,  Newport,  830. 

d.  Thames,  830. 

e.  Tees,  835. 
/.  Tyne,  836. 

13.  Juriidiciion  and  Practice, 
a.  Jurisdiction,  837. 

i.  Parties,  840. 

c.  Default  of  Appearance,  841. 

d.  Cross  Actions — Bail — Security,  841. 

e.  Preliminary  Act,  842. 
/.  Pleadings,  843. 

g.  Interrogatories,  846. 

h.  Inspection,  846. 

i.  Evidence,  847. 

i.  Bes  or  Bail  Insufficient,  850. 

I.  Generally,  851. 

/.  Costs. 

i.  Generally,  855. 
ii.  Compulsory  Pilot,  856. 
iii.  Inevitable  Accident,  858. 
iv.  Both  Vessels  in  Fault,  859. 
V.  Ap[)eal,  860. 

vi.  High  Court  or  County  Court,  861. 
vii.  Reference,  862. 
viii.  Security  for  Costs,  864. 

1.  Neolioence. 
a..  QeneraJIy. 

Contributory  Vegligence  at  Common  Law.l — 
In  an  action  for  running  down  a  ship  neither 
party  can  recover  when  both  are  in  the  wrong  ; 
but  the  plaintiff  may  recover,  although  he  might 
have  prevented  the  collision,  provided  that  ho 
was  in  no  degree  in  fault  in  not  endeavouring  to 
prevent  it.  Vennall  v.  Garner^  1  Car.  &  M.  21 ; 
3  Tyr.  85. 

A  plaintiff  cannot  recover  unless  the  injury  is 
attributable  entirely  to  the  fault  of  the  defen- 
dant ;  if  he  was  partly  in  fault,  but  the  plaintiff 
might  with  care  have  prevented  the  accident,  he 
cannot  maintain  his  action.  Vanderplank  v. 
MUler,  M.  &  M.  169. 

The  question  is,  whether  the  plaintiff  by  his 
negligence  or  improper  conduct  substantially 
contributed  to  the  occurrence  of  the  injury  of 
which  he  complains ;  not  to  the  amount  of  it, 
but  to  its  occurrence.  Sills  v.  Bromn,  9  Car.  &  P. 
601.     S.  P.,  The  Lady  Anne,  15  Jur.  18. 

If  in  an  action  for  the  negligence  of  the  defen- 
dant's servants  in  managing  a  barge,  so  that  the 
plaintiff's  barge  was  run  down,  it  appears  that 
the  accident  happened  from  circumstances  which 
persons  of  competent  skiU  could  not  guard 
against,  the  plaintiff  will  not  be  entitled  to 
recover;  nor  will  he  if  his  men  had  put  his 
barge  in  such  a  place  that  persons  using  ordinary 
care  would  run  against  it ;  nor  if  the  accident 
could  have  been  avoided  but  for  the  negligence 
of  the  plaintiff's  own  men,  in  not  being  aboard 
his  barge  at  the  time  when  it  was  lying  in  a 
dangerous  place.  Lvclt  v.  Seward,  4  Car.  &  P.  106. 

Before  a  plaintiff  in  a  collision  cause  can  be 
deprived  of  his  right  of  recovery  against  a  negli- 
gent defendant  by  reason  of  an  act  done  by  the 
plaintiff,  without  which  the  collision  would  not 
have  occurred,  it  must  be  shown  that  such  an  act 
of  the  plaintiff  was  negligent.  The  Sisters,  45 
L.  J.,  Adm.  39  ;  IP.  D.  117 ;  34  L.  T.  338  ;  24 
W.  R.  412  ;  3  Asp.  M.  C.  122— C.  A.  S.  P.,  The 
Uorwt,  infra. 


Vegligonee  of  Plaintiff— Qaeitlon  fbr  Jury.] 
— In  an  action  to  recover  damages  for  an  injury 
occasioned  by  a  collision  between  two  vessels, 
the  proper  question  for  the  jury  is  whether  the 
damage  was  occasioned  entirely  by  the  negli- 
gence or  improper  conduct  of  the  defendant,  or 
whether  the  plaintiff  himself  so  far  contributed 
to  the  misfortune  by  his  own  negligence  or  want 
of  ordinary  and  common  care  and  caution,  that, 
but  for  such  negligence  or  want  of  oi*dinary  care 
and  caution  on  his  part,  the  misfortune  would 
not  have  happened  ;  in  the  first  case  the  plaintiff 
would  be  entitled  to  recover  ;  in  the  latter  not, 
as,  but  for  his  own  fault,  the  misfortune  could 
not  have  happened.  Tujf  v.  Wurman,  6  C.  B. 
(N.8.)  573  ;  27  L.  J.,  C.  P.  322  ;  5  Jur.  (N.B.)  222 : 
6  W.  R.  69a— Ex.  Ch. 

Verdiet  ft>r  Beduoed  Damages.]- A  jury 

found  that  the  plaintiffs'  barge  was  sunk  partly 
by  swell  caused  by  the  defendants'  steamship 
navigating  at  too  high  a  rate  of  speed,  and 
partly  becnuse  she  was  not  properly  trimmed, 
and  gave  damages  for  less  than  the  total  loss  : — 
Held,  that  the  vei-dict  was  properly  entered  for 
the  plaintiffs,  and  new  trial  refused.  Smith  v. 
Bobson,  3  Man.  &  G.  69  ;  3  Scott  (N.B.)  336. 

Orerloading— Swell  firom  Steamer.] — In 


an  action  -against  the  captain  of  a  steam  vessel 
for  swamping  a  loaded  wheiTy  on  the  river,  by  a 
swell  prcxluced  by  a  too  rapid  rate  of  passage, 
the  jury,  to  find  for  the  plaintiff,  must  be  satisfied 
that  the  mischief  was  occasioned  by  the  swell 
alone ;  and  if  they  think  it  doubtful  whether  it 
was  or  not,  or  think  that  the  plaintiff  contributed 
to  the  injury  he  sustained  by  his  own  improper 
conduct,  either  in  mismanaging  or  overloading 
the  boat,  they  must  find  their  verdict  for  the 
defendant.  Luxford  v.  Large,  5  Car.  &  P.  421. 
See  also  The  Batatier,  Netherlands  Steamboat 
Co.  V.  Styles,  post,  col.  691. 

Vew  Trial.]— If  a  vessel  is  damaged  by  another 
running  foul  of  it,  and  the  jury  nnds  a  verdict 
for  the  plaintiff,  the  court  will  not  send  the  case 
for  a  new  trial,  because  there  may  be  some 
ground  to  believe  that  the  plaintiff  was  negligent 
in  navigating  his  vessel  as  well  as  the  defendant. 
Collinswn  v.  Larkins,  3  Taunt.  1. 

Faiienger — ^Whether  he  may  Beoover  where 
his  own  Ship  in  Fault.] — One  who  sustains  an 
injuiy  from  a  collision  with  a  vessel  cannot 
maintain  an  action  against  the  owners  of  such 
vessel,  if  negligence  either  on  his  own  part  or 
on  the  part  of  those  having  the  guidance  of  the 
vessel  in  which  he  is  a  passenger  conduced  to  the 
accident,  an<l  such  injury  might  have  been 
avoided  by  the  exercise  of  reasonable  care  on  his 
part  or  their  part.  Thorogmd  v.  Bryan,  8  C.  B. 
115 ;  18  L.  J.,  C.  P.  336.  Overruled,  The  Bermna, 
infra,  col.  687. 

One  who  sustains  an  injury  in  a  collision  can- 
not maintain  an  action  against  the  owners  of  the 
vessel  if  negligence  on  his  part  or  on  the  part  of 
those  in  charge  of  the  ship  in  which  he  is  a 
passenger  contributed  to  the  collision.  Cattlin 
y.IIilU,  SC.B.Uo. 

A  passenger  on  board  a  steamboat  was  injured 
by  an  anchor  falling  upon  him  in  a  collision 
caused  by  the  fault  of  the  other  ship : — Held, 
that  the  passenger  could  recover,  although  the 
injury  was  caused  in  part  by  his  own  negligence 
in  being  where  he  was,  or  by  the. negligence  of 
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the  people  of  his  own  ship  in  stowing  the  anchor 
where  it  was.  Greenland  v.  Chaplin^  5  Ex.  243 ; 
19  L.  J.,  Ex.  293. 

A  passenger  and  an  engineer  on  board  the 
"Bushire"  were  killed  in  a  collision  between 
the  "Bemina"  and  the  "Bushire,"  caused  by 
fault  in  both  ships,  but  without  fault  on  the 
part  of  the  deceased : — Held,  that  their  repre- 
sentatives could  recover  full  damages  against  the 
owners  of  the  "  Bernina."  Thorogood  v.  Bryan, 
supra,  overruled.  The  Bernina,  MilU  v.  Arm- 
Hrong,  67  L.  J.,  Adm.  65  ;  13  App.  Gas.  1  ;  58 
L.  T.  423  :  36  W.  R.  870  ;  6  Asp.  M.  C.  257  ;  62 
J.  P.  212— H.  L.  (E.) 

Semoteness    of  Plaintiff' s    Kegligenoe.] — A 

plaintiff  cannot  recover  for  mischief  done  to  his 
ship  by  its  being  struck  by  the  defendant's  ship 
in  consequence  of  the  latter  being  improperly 
managed,  if  it  appears  that  the  plaintiff^s  ship 
was  improperly  managed,  and  that  such  improper 
management  directly  contributed  in  any  degree 
to  the  accident,  however  much  the  defendant 
may  also  be  in  fault ;  though,  if  there  is  negli- 
gence on  the  part  of  the  plaintiff  only  remotely 
connectetl  with  the  accident,  the  question  is, 
whether  the  defendant  by  onlinary  care  and 
skill  might  have  avoided  the  accident.  Dowell 
V.  General  Steam  Narigation  Co.,  5  El.  &  Bl.  195  ; 
26  L.  J.,  Q.  B.  59  ;  1  jur.  (N.S.)  800  ;  3  W.  R. 
492.  And  see  General  Steam  Xarigation  Co.  v. 
Morrigo?i,  13  C.  B.  681  ;  22  L.  J.,  C.  P.  178  ;  17 
Jur.  673 ;  1  W.  R.  330.  TJie  Jam  Bacon,  27 
W.  R.  35. 

Kegligenoe  where  both  Ships  in  Fault.]— As 
to  whether  such  negligence  would  be  negligence 
at  common  law,  see  Th4i  Margaret,  50  L.  J.,  Adm. 
67  ;  6  P.  D.  76  ;  44  L.  T.  291  ;  29  W.  R.  5.S3  ;  4 
Asp.  M.  C.  376  ;  Tlve  Margaret,  C^iyzery.  Carron 
Co.,  9  App.  Gas.  873,  infra  ;  Th^  Fenham,  6 
Moore,  P.  G.  (N.s.)  501  ;  L.  R.  3  P.  C.  212;  23 
L.  T.  329 ;  The  Friends,  infra ;  The  Meteor, 
Jr.  R.  9  Eq.  507. 

Kegligenoe — No  Bifferenoe  between  Xnles  of 
Common  Law  and  Admiralty  as  to.] — See.  per 
Gampbell,  G.,  The  Fnend*,  General  Steam  Xavi- 
gat'wn  Co.  v.  Tonkin,  4  Moore,  P.  G.  314.  Per 
Lord  Blackburn,  the  Margaret,  Cayzer  v. 
Carron  Co.,  9  App.  Gas.  S73,  880  ;  54  L.  J.,  Adm. 
18  ;  52  L.  T.  361  ;  33  W.  R.  281  ;  6  Asp.  M.  G. 
371. 

Vessel  Disabled  by  Prior  Colliaion.]— When 
a  ship  seeks  to  excuse  her  failure  to  comply  with 
the  sailing  regulations  and  with  a  seamanlike 
precaution,  by  showing  that  such  a  failure  was 
in  consequence  of  her  being  disabled  in  a  prior 
collision,  it  is  material  to  inquire  whether  the 
prior  collision  was  due  to  her  default  or  was  the 
result  of  inevitable  accident.  2'he  Kjohenhavn, 
30  L.  T.  136  ;  2  Asp.  M.  G.  213— P.  G. 

Semble,  that  if  the  prior  collision  was  due  to 
the  default  of  the  ship  so  seeking  excuse,  and  if 
her  subsequent  failure  to  comply  as  aforesaid 
contribute  to  the  collision  proceeded  for,  she  will 
be  to  blame.    Ih. 

The  owners  of  a  disabled  vessel  are  answer- 
able for  damage  done  by  its  accidentally  drift- 
ing, when  so  disabled,  against  another  vessel. 
Seccomhe  v.  Wood,  2  M.  &  Rob.  290. 

When  it  is  the  duty  of  a  ship  to  keep  out  of 
the  way  of  another,  but  she  is  unable  to  do  so 
by  reason  of  being  disabled  in  a  former  collision. 


and  the  other  ship  being  unaware  of  her  disabled 
condition  continues  her  course,  a  collision  ensu- 
ing is  the  result  of  inevitable  accident.  The 
Aimo  and  The  Amelia,  29  L.  T.  118  ;  21  W.  B. 
707  ;  2  Asp.  M.  G.  96— P.  C. 

Hot  taking  a  Tug.] — A  vessel  getting  her 
anchors  in  Dover  bay  in  bad  weather  neglected  to 
employ  a  tug,  until  too  late,  when  the  tow  rope 
parted,  and  she  damaged  some  sewage  works : — 
Held,  that  she  was  liable.  The  Gertor,  70  L.  T. 
703  ;  7  Asp.  M.  G.  47. 

Dolphin  Damaged  owing  to  its  own  Weak- 
ness.]— A  steamship,  about  to  make  fast  along- 
side a  pier,  overturned  a  mooring  dolphin.  The 
dolphin  ought  to  have  been  stronger  : — Helcl, 
that  the  steamship  was  not  liable.  Thf  Albert 
Edward,  44  L.  J.,  Adm.  49  ;  24  W.  R.  179. 

Collision  caused  by  Want  of  Look-ont — ^Im- 
proper Position  of  other  Craft  Immaterial.] — In 
an  action  for  damages  brought  by  the  widow  of 
a  man  in  a  boat  killed  in  a  collision  with  a  steam- 
ship, the  jury  found  that  the  man  hnd  acted 
rashly  in  anchoring  the  boat  where  he  did,  and 
(2)  that  if  a  proper  look-out  had  been  kept  on 
the  steamship  the  boat  might  have  been  seen^ 
Verdict  for  plaintiff.  Motion  for  new  trial  on 
the  ground  that  the  deceased  contributed  by  his 
negligence  to  the  collision  : — Held,  that  the 
verdict  was  not  inconsistent  with  the  findings 
of  fact,  the  want  of  look-out  being  the  cause 
of  collision,  and  the  earlier  negligence  of  the 
deceased  immaterial.  Carse  v.  JVorth  British 
Steam  Pachet  Co.,  22  Q,t.  of  Sess.  Gas.  C4th  ser.) 
475. 

Sudden  Peril  caused  by  Wrongful  Aet  of  the 
other  Ship.] — ^Where  one  ship  has  by  wrong 
manoeuvres  placed  another  ship  in  a  position  of 
extreme  danger,  that  other  ship  will  not  be  held 
to  blame  if  she  has  done  something  wrong,  and 
has  not  been  manoeuvred  with  perfect  skill  and 
presence  of  mind.  The  By  well  Castle,  4  P.  D. 
219  ;  41  L.  T.  747  ;  28  W.  R.  293  ;  4  Asp.  M.  C. 
207— G.  A.  The  Xor,  30  L.  T.  576  ;  22  W.  R.  30  ; 
2  Asp.  M.  G.  264 ;  Iline  Brotliert  v.  Clyde 
Trustees,  15  Gt.  of  Sess.  Gas.  (4th  ser.)  498  ;  The 
Meanatchy,  infra,  col.  696. 

Kegligenoe   by    Salving   Yessels.]  —  When 

damage  is  inflicted  upon  a  ship  by  another 
engaged  in  rendering  salvage  services  to  the 
former,  the  court  regards  the  negligence  of  the 
salvor  less  severely  than  it  does  the  negligence  of 
a  vessel  wholly  unconnected  with  the  injured 
vessel,  but  will  condemn  the  salvor  in  the  damage 
where  he  has  been  guilty  of  gross  negligence  and 
want  of  proper  navigation.  The  C.  S.  Butler, 
Tlve  Baltic,  43  L.  J.,  Adm.  17  ;  L.  R.  4  A.&E. 
178  ;  30  L.  T.  475  ;  22  W.  R.  759. 

What  Amounts  to  Kegligenoe  of  Master.]- 

When  the  master  of  a  ship  takes  all  such  pre- 
cautions as  a  man  of  ordinary  prudence  and 
skill,  exercising  reasonable  foresight,  would  use 
to  avert  danger,  his  owners  are  not  held  respon- 
sible because  he  may  have  omitted  some  possible 
precaution  which  the  event  suggests  that  he 
might  have  resorted  to.  The  William  Lindsay , 
Doward  v.  Lindsay,  L.  R.  5  P.  G.  338  ;  29  L.  T. 
355  ;  22  W.  R.  6  ;  2  Asp.  M.  G.  118— P.  G. 

The  master  of  a  ship  is  bound  to  take  all  such 
precautions  as  a  man  of  ordinary  prudence  and 
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skill,  exercising  a  reasonable  foresight,  would  nse 
to  avert  danger  in  the  circumstances  in  which  he 
may  happen  to  be  placed.    lb. 

Duty  of  Harbour-matter — Damage  oaused  by 
flunkeii  Veioel.] — The  D.,  in  consequence  of  the 
sole  default  of  her  master  and  crew,  had  sunk  in 
the  Thames,  and  had  become  a  wreck  obstructing 
the  navigation  of  the  river.  Her  mate  sent  a 
message  to  the  harbour-master  at  G.  to  inform 
him  of  the  accident,  who  said  that  he  would 
cause  the  wreck  to  be  lighted.  A  few  hours 
afterwards,  the  wreck  not  having  been  lighted,  a 
vessel,  without  any  fault  on  the  part  of  those  on 
board  her,  came  into  collision  with  the  wreck  and 
sustained  damage.  An  action  of  damage  having 
been  instituted  on  behalf  of  the  owner  of  the 
damaged  vessel  against  the  owners  of  the  D.,  the 
judge  at  the  trial,  refused  to  admit  the  evidence 
showing  that  the  mate  of  the  D.  had  sent  a 
message  to  the  harbour-master,  and  that  the 
latter  had  promised  to  light  the  wreck  : — Held, 
that  the  evidence  was  wrongly  rejected,  that  the 
collision  had  not  been  caused  by  the  negligence 
of  the  owners  of  the  wreck,  and  that  they  were 
not  liable  for  the  damage  done.  Tlie  Dov^la^^ 
51  L.  J.,  Adra.  89  ;  7  P.  D.  151  ;  47  L.  T.  15  ; 
5  Asp.  M.  C.  15— C.  A. 

Kegligenee  Causing  Loss  bat  not  Collision.] — 

A  biimb  barge  in  the  Thames  by  her  own  fault 
struck  a  schooner  fast  to  a  buoy.  The  schooner, 
contrary  to  the  Thames  Rules,  had  her  anchor 
hanging  from  her  hawse  pipe  in  such  a  position 
that  it  pierced  the  barge,  which  filled  and  sank. 
But  for  the  improper  position  of  the  anchor  the 
barge  would  not  have  been  injured : — Held,  that 
both  vessels  were  in  fault.  The  Margaret^  50 
L.  J.,  Adm.  67  :  6  P.  D.  76  ;  44  L.  T.  291  ;  29 
W.  R,  533  ;  4  Asp.  M.  C.  375— C.  A. 

A  barge  in  the  Thames  came  into  collision 
with  a  brig,  carrying  away  her  anchor,  in  a 
position  forbidden  by  by-laws,  and  in  conse- 
quence of  the  anchor  being  in  that  position  the 
barge  was  injured  : — Held,  that,  notwithstanding 
the  improper  position  of  the  anchor,  the  brig 
owners  were  not  liable,  if  the  barge  sutistantially 
contributed  to  the  collision,  as  distinguished 
from  the  amount  of  the  loss.  Sills  v.  Brown, 
9  Car.  &  P.  601,  And  see  The  Gipay  King,  2 
W.  Rob.  537. 


b.  In  Particular  Cases. 

i.  Siiffieie7icy  of  Crew. 

For  a  sailing  barge  in  the  Thames  two  hands 
are  enough.     The  Minna,  L.  R.  2  A.  &  £.  97. 

In  dock  or  harbour  it  is  enough  to  have 
sufficient  hands  on  board  to  tend  her  under 
ordinary  conditions  of  weather.  The  Excelgior, 
37  L.  J.,  Adm.  64  ;  L.  R.  2  A.  &  E.  268  ;  19  L.  T. 
87 ;  The  Patritftto  and  The  Bival,  2  L.  T.  301. 

A  vessel  on  her  trial  trip  is  not  required  to 
have  on  board  her  full  complement  of  oificers 
and  men,  provided  she  has  a  crew  sufficient  to 
work  her  safely.  Clyde  Navigation  Co.  v.  Bar- 
clay, 1  App.  Gas.  790;  36  L.  T.  379;  3  Asp. 
M.  C.  390. 

A  new  steamer,  not  yet  out  of  the  builders' 
hands,  was  sent  on  a  trial  trip,  manned  by  a 
sufficient  number  of  men  to  work  the  ship,  but 
they  were  not  regularly  constituted  officers  and 
«rew  : — ^Held,  not  to  amount  to  contributory 
negligence.    lb. 


Duty  of  master  or  officer  to  be  on  board  in  bad 
weather  though  the  ship  is  at  moorings  in  the 
river.     T?ie  Kepler,  2  P.  D.  40,  n. 

And  to  take  charge  when  a  ship  is  approach- 
ing with  risk  of.  collision.  !I%e  Independence, 
Maddox  v.  Fisher,  14  Moore,  P.  C.  103  ;  Lush. 
270  :  4  L.  T.  553  ;  9  W.  R.  587  ;  The  Khedive, 
Stoonirart  Ma^Uchappy  yetherland  v.  P.  ^  O. 
Co.,  52  L.  J.,  Adm.  1  ;  5  App.  Gas.  876  ;  42  L.  T. 
610  ;  29  W.  R.  173  ;  4  Asp.  M.  C.  567— H.  L.  (E.) 

In  fog  there  must  be  sufficient  strength  at  the 
wheel  to  put  it  hard  over  at  once.  The  Europa, 
14  Jur.  627. 

Whilst  a  barge  was  by  night  lying  astern  of  a 
steamship,  in  a  dock,  the  latter  moved  her  pro- 
peller and  cut  a  hole  in  the  barge.  It  appeared 
that  there  was  no  one  on  boanl  the  barge  at  the 
time  of  the  accident.  In  a  collision  action : — 
Held,  that  although  the  steamer  was  to  blame, 
the  barge  was  also  to  blame  for  not  having  any- 
one on  board  of  her,  as,  had  there  been,  the 
collision  might  have  been  avoided,  and  in  any 
event  the  barge  might  have  been  beached  before 
she  sank  ;  the  plaintiffs  therefore  could  only 
recover  half  their  damages.  The  Scotia,  63  L.  T. 
324  ;  6  Asp.  M.  C.  641. 

In  an  action  for  the  negligence  of  the  defen- 
dant's servants  in  managing  a  barge  so  that  the 
plaintiffs  barge  was  run  down,  the  plaintiff 
will  not  be  entitled  to  recover  if  the  accident 
could  have  been  avoided,  but  for  the  negligence 
of  the  plaintiffs  own  men  in  not  being  aboard 
his  barge  at  the  time  when  it  was  lying  in  a 
dangerous  place.  Leech  v.  Seward,  4  Car.  &  P. 
106. 

A  collision  occurred  in  a  dock  between  a  tug 
and  a  barge  that  was  mooi*ed  head  and  stem 
alongside  the  dock  wall.  It  was  contended,  on 
behalf  of  the  tug,  that  the  barge  was  guilty  of 
negligence  in  not  having  any  person  on  board  : — 
Held,  that,  whether  that  was  so  or  not,  the 
presence  of  a  person  on  board  would  not  have 
prevented  the  collision  or  minimized  its  effects, 
and  that  the  tug  was  therefore  liable.  T'he 
Scotia  (supra),  distinguished.  The  Hornet, 
[1892]  P.  361 ;  1  R.  549  ;  68  L.  T.  236  ;  7  Asp. 
M.  C.  262. 

It  is  the  duty  of  a  sailing  smack  during  the 
day  to  have  more  than  one  hand  on  deck,  and 
where  a  collision  occurs  between  her  and  another 
smack,  the  primary  cause  of  which  is  the  wrong- 
ful manoeuvre  of  the  other  smack,  she  will  also 
be  held  to  blame  if  it  appears  that  had  she  had 
two  hands  on  deck  they  might  have  taken  means 
to  have  obviated  the  other's  wrongful  mauGeuvre. 
The  Genial  Gordon,  68  L.  T.  469  ;  7  Asp.  M.  G, 
317— H.  L.  (E.) 

ii.  Speed. 

Coast  of  Ireland.] — An  Atlantic  steamship 
proceeding  at  full  speed  on  a  dark  night  thirty- 
five  miles  off  the  coast  of  Ireland,  came  into 
collision  with  and  sank  a  barque,  which  was 
sailing  in  the  same  course  with  itself.  In  an 
action  for  damages  brought  by  the  owners  of  the 
barque  : — Held,  that,  having  regard  to  the  state 
of  the  night,  and  the  probability  of  there  being 
other  vessels  in  the  way,  the  steamship  was  pro- 
ceeding at  an  unjustifiable  rate  of  speed.  The 
City  of  Brooklyn,  1  P.  D.  276  ;  34  L.  T.  932  ;  24 
W.  R.  1056— G.  A. 

Mersey.] — A  steamer  going  ten  knots  an  hour 
on  a  dark  night  up  the  Horse  Ghannel,  at  the 


691 


SHIPPING— XX.  CoUision. 


692: 


entrance  of  the  Mersey,  saw  a  sail  three  points 
on  her  port  bow,  less  than  half  a  mile  distant. 
She  ported  her  helm,  but  did  not  ease  her  engines  : 
— Held,  that  the  steamer  was  in  fault  for  the 
collision  which  ensued,  for  not  having  stopped  or 
eased  her  engines  when  she  made  out  the  other 
vessel,  and  that  maintaining  such  speed  was 
unwarrantable.     TJie  Despatch  ^  Swabey,  138. 

Sxense — Carrying  Mails.] — It  is  no  excuse  for 
a  vessel  steaming  at  the  rate  of  twelve  knots,  on 
a  dark  night,  through  a  fair  way,  where  vessels 
are  accustomed  to  anchor,  that  she  was  under 
contract -to  carry  government  mails  at  the  rate 
of  thirteen  knots.  Ths  Vivid,  Swabey,  88  ;  4 
W.  B.  504.  S.  a  in  P.  C,  10  Moore,  P.  C.  472  ; 
4  W.  R.  755. 

General  Bole.] — Those  who  navigate  a  public 
river  at  too  great  a  speed,  or  negligently,  are  as 
much  liable  as  if  the  death  were  caused  by 
negligence  on  a  highway  on  land.  Reg,  v.  Talai\ 
9  Car.  &  P.  672. 

Swell  raised  by  EzoesBive  Speed.  1 — A  steam- 
ship held  in  fault  for  raising  a  swell  by  going  too 
fast  in  the  river  and  thereby  sinking  a  barge. 
The  Batarier,  yetherlandt  Steamfthlp  Co.  v. 
Stylet,  1  Spinks,  378  ;  9  Moore,  P.  C.  286.  S.  P., 
Luxford  V.  Large ^  infra,  col.  701. 

Crowded  Channel.^ — A  steamship,  proceeding 
at  an  improper  rate  in  a  channel  crowded  with 
ships,  incurs  the  responsibility  of  damage  occa- 
sioned by  her  being  unable  to  keep  out  of  the 
way  of  the  sailing  vessel.  The  Germania,  21 
L.  T.  44— P.  C.    Affirming,  37  L.  J.,  Adm.  59. 

Fishing  Gronnd.  ] — In  the  case  of  a  cutter  with 
her  trawl  down,  and  a  ship  under  sail,  the  pre- 
sumption is  against  the  latter  sailing  at  six  and  a 
half  knots  on  a  very  dark  night,  and  aware  that 
she  was  cros.sing  a  fishing-ground.  The  PepperelL 
Swabey,  12. 

Clear  Weather — Vorth  Sea.] — A  steamer  being 
in  the  North  Sea,  and  the  weather  fine  and 
clear,  though  the  night  was  dark,  was  proceeding 
at  the  rate  of  eight  to  nine  knots  an  hour  : — 
Held,  that  she  was  not,  under  the  circumstances, 
going  at  too  high  a  rate  of  speed.  The  Pacific, 
63  L.  J.,  Adm.  67  ;  9  P.  D.  124  ;  51  L.  T.  127  ; 
33  W.  R.  124  ;  6  Asp.  M.  C.  263. 

Steamship.] — A  steamship  going  ten  knots 
held  in  fault  for  not  having  seen  a  barque  in  time 
to  avoid  her.     The  Ericswn,  Swabey,  38. 

Speed  in  Fog.]— iSSp«  11.  The  Regulations, 
infra,  cols.  799  seq. 

iii.  Look-out, 

The  greater  the  darkness  or  thickness  of 
weather,  the  more  vigilant  must  be  the  look-out. 
The  Mellona,  3  W.  Rob.  7. 

The  look-out  should  be  in  the  bows.  The 
Diana,  Stvart  v.  Iremonger,  4  Moore,  P.  C.  11  ; 
The  Batavier,  supra  ;  The  Glannihanta,  1  P.  D. 
283  ;  34  L.  T.  934  ;  24  W.  R.  1033  ;  3  Asp.  M.  C. 
339— C.  A. 

Or  on  the  bridge,  in  case  of  ferry  boats.  Tlie 
Wirral,  3  W.  Rob.  56. 

An  anchor  watch  should  be  kept  in  frequented 
roadsteads,  or  in  bad   weather.     See  Luch  v. 


Seward,  4  Car.  &  P.  106  ;  VanderplankT, Miller^ 
M.  &  M.  169  ;  The  Pladda,  46  L.  J.,  Adm.  61  ; 
2  P.  D.  34. 

One  hand  not  sufficient  look-out  for  a  steam- 
ship in  thick  weather  off  Dungeness.     The  Oer- 
rnania,  supra. 

Aliter,  in  the  Clyde  in  daylight.  Clyde  Xavi^ 
gation  Co,  v.  Barclay,  1  App.  Cas.  790  ;  36  L.  T. 
379  ;  3  Asp.  M.  C.  390. 

It  is  the  duty  of  a  ship  dropping  up  the  Thames- 
in  the  neighbourhood  of  the  docks  at  night  to> 
have  a  look-out  astern,  and  to  warn  an  approach- 
ing vessel  bound  down  of  her  presence.     T he- 
Juno,  II  R.  679 ;  71  L.  T.  341 ;  7  Asp.  M.  C. 
506. 

Unless  there  is  apparent  danger,  it  is  not  the- 
duty  of  a  vessel  ahead  to  look  out  for,  or  show  a 
light  to,  vessels  following  in  her  wake,  so  as  to 
make  her  guilty  of  contributory  n^Ugence  izk 
the  event  of  a  collision  between  her  and  one  of 
such  vessels.  The  City  of  Brooklyn,  1  P.  D.  276; 
34  L.  T.  932 ;  24  W.  R.  1056  ;  3  Asp.  M.  C.  230 
— C.  A. 

A  tug  with  ship  in  tow  must  keep  a  look-out 
for  her  tow  as  well  as  for  herself.     The  Jane- 
Bacon,  27  W.  R.  35. 

It  is  not  necessarily  negligence  for  the  look- 
out of  a  vessel  up  the  river  not  to  report  a  vessel 
coming  out  of  dock.  The  Calabar',  Mote  v^ 
African  Steamthip  Co.,  L.  R.  2  P.  C.  238  ;  19 
L.  T.  768. 

Before  going  about  a  ship  must  see  that  she  can 
do  so  without  damage  to  other  ships.  The  Allan 
and  The  Flora,  14  L.  T.  860. 

The  master  is  not  criminally  responsible  for  a 
collision  caused  by  want  of  look-out.  Bex  y^ 
^Z/r»,  7Car.&P.  15.3. 

Heavy  res|X)nsibility  of  steamship  going  twelve- 
or  fourteen  knots  in  frequented  waters  at  nighl; 
as  to  look  out.   TIi£  Londonderry,  4  Not.  of  Cas^ 
I  Suppl.  xxxi. 

iv.  Coming  t-o  an  Anchor. 

It  is  the  duty  of  a  ship  before  rounding  to  t4> 
bring  up  to  see  f  hat  she  does  not  endanger  ships- 
under  wav  in  her  neighbourhood.  The  Ceree, 
Swabey,  250  ;  The  Sluinnon,  1  W.  Rob.  463  ;  The- 
Philotaxe,  37  L.  T.  540  ;  3  Asp.  M.  C.  512. 

A  ship  was  held  in  fault  for  attempting  to- 
bring  up  in  the  Downs  in  heavy  weather  without 
the  assistance  of  a  tug  which  she  might  have- 
taken ;  she  having  only  one  anchor  available^ 
from  which  she  parted.  The  Annot  Lyle,  65 
L.  J.,  Adm.  62  ;  11  P.  D.  114  ;  55  L.  T.  576  ;  34 
W.  R.  647  ;  6  Asp.  M.  C.  50. 

Duty  to  shorten  sail  in  time  before  bringing^ 
up  in  a  crowded  roadstead.     The  Xeptune  the 
Second,  1  Dods.  467 ;  The  Secret,  26  L.  T.  670 ; 
1  Asp.  M.  C.  318  ;   The  Earl  Spencer,  L.  R.  4 
A.  &  K.  431  ;  32  L.  T.  370  ;  23  W.  R.  661 ;  2  Asp. 
M.  C.  523. 

A  ship  delaying  to  bring  up  until  night  time 
when  she  might  have  brought  up  in  the  day  time 
in  safety,  held  in  fault.  The  Egyptian,  1  Moore, 
P.  C.  (N.8.)  373  ;  9  Jur.  (N.S.)  1159  ;  8  L.  T.  776. 

A  ship  held  in  fault  for  attempting  to  bring  np 
with  one  anchor  chain  unshackled,  where,  if  the 
second  anchor  had  been  ready  to  let  go,  the 
collision  would  have  been  avoided.  The  City  of 
Peking,  .58  L.  J.,  P.  C.  64  ;  14  App.  Cas.  40  j  61 
L.  T.  136 ;  6  Asp.  M.  C.  396— P.  C. 

Ship  under  way  must  keep  elear  of  Ship  at 
Anchor.]— r/<€  Batacier,  2  W.  Rob.  407;  10  Jur. 
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19 ;  The  Seerrt,  26  L.  T.  670 ;  1  Asp.  M.  C.  318 ; 
The  KJohenhavn,  30  L.  T.  136 ;  2  Asp.  M.  C. 
21»— P.  C.    And  tee  cases  infra,  cols.  703,  704. 


BTinging  up  in  a  Fairway.]— A  ship  will  not 
necessarily  be  held  in  fault  for  a  collision  caused 
by  her  having  improperly  brought  up  in  a  fair- 
way, if  fog  or  other  reasonable  cause  compelleil 
her  to  do  so.  The  Sjohenhavn,  SO  L.  T.  136 ;  2 
Asp.  M.  C.  213— P.  C.  The  Agvadillana  (fog), 
60  L.  T.  897  ;  6  Asp.  M.  C.  890. 

It  is  not  negligence  to  bring  up  in  the  Mersey 
directly  in  the  track  of  the  ferry  steamers.  The 
Lancashire,  L.  R.  4  A.  &  £.  198  ;  29  L.  T.  927  ; 
2  Asp.  M.  C.  202. 


In  Xxpoted  Position.]— A  barge  in  the 


Thames  brought  up  in  a  place  where  she  was 
exi)osed  to  the  swell  of  steamships,  and  was 
thereby  sunk  : — Held,  that  she  was  alone  in 
fault.  The  Duke  of  Cornwall,  1  Pritch.  Ad. 
Digest,  301. 

A  ship  brought  up  in  an  exposed  position  does 
not  thereby  contribute  to  a  collision  caused  by 
another  ship  driving  in  to  her.  The  Despatch, 
U  Moore,  P.  C.  88  ;  Lush.  98  ;  8  L.  T.  219. 

Stopping  in  Fairway— Whistle.]— Where  a 
steamship  under  way  at  night  in  tlie  Fii'th  of 
Clyde  stops  her  way  and  puts  herself  across  the 
line  of  navigation  for  the  purpose  of  coming  to 
an  anchor,  she  is  to  blame  for  not  warning 
vessels  coming  up  behind  her  of  her  manoeuvres. 
The  Queen  Victoria,  64  L.  T.  520  ;  7  Asp.  M.  C. 
9— C.  A. 

V,  Anehttr  ready  to  let  go. 

During  a  very  violent  gale  a  brig  adrift  in  the 
Tyne  drove  down  on  a  steamer  which  was  lying 
properly  moored  to  mooring-buoys  placed  there 
by  the  harbour  authorities.  On  the  brig  striking 
the  steamer,  the  ring  of  one  of  the  buoys  was 
carried  away,  and  the  steamer  got  adrift  and 
drove  down  the  river,  and  ultimately  came  in 
contact  with  and  did  damage  to  a  barque,  whose 
owners  instituted  a  cause  of  damage  against  the 
steamer-in  the  county  court,  to  recover  for  the 
damage  done  to  their  vessel  by  the  steamer.  At 
the  hearing  it  was  proved  that  the  chain  cables 
of  the  steamer  had  been  unbent  at  the  time  she 
got  adrift,  and  that  no  look-out  had  previously 
been  kept  on  deck,  though  it  was  known  that 
the  weather  was  getting  worse : — Held,  that  a 
defence  of  inevitable  accident,  set  up  by  the 
ownera  ol  the  steamer,  was  not  sustained,  and 
that  the  steamer  was  alone  to  blame  for  the 
collision.  The  Pladda,  46  L.  J.,  Athn.  61  ;  2 
P.  D.  34. 

When  the  captain  of  a  steamer,  upon  a  vessel 
being  reported  ahead,  immediately  gives  orders 
to  stop  and  reverse,  but  is  unable  lo  stop  the 
way  of  his  ship  in  time  to  prevent  a  collision,  he 
is  not  proved  to  have  been  guilty  of  negligence 
because  he  did  not  immediately  drop  his  anchor. 
The  C,  M.  Palmer  and  Larnax,  Tyne  Steam 
Shipping  Co.  v.  Smith,  29  L.  T.  120 ;  21  W.  R. 
702  ;  2  Asp.  M.  C.  94— P.  C. 

Where  a  ship,  having  been  moored  to  a  buoy, 
under  the  sanction  of  the  authorities  in  the  port 
where  she  was,  broke  loose  in  consequence  of  a 
latent  defect  in  the  buoy,  and,  being  prevented 
by  an  inevitable  accident  from  letting  go  her 
anchor,  came  into  collision  with  another  ship  : — 
Held,  that  no  negligence  could  be  imputed  to 


the  master.  The  JVilliajH  Lindsay,  L.  R.  5  P.  C. 
388  ;  29  L.  T.  355  ;  2  Asp.  M.  C.  118— P.  C. 

Where  collision  was  attributable  to  the  effect 
of  an  exceptional  current,  known  to  be  a  possible 
though  improbable  contingency,  but  it  was  shown 
that  the  port  anchor  of  the  steamer  was  not  in 
readiness,  and  that  delay  arose  in  dropping  the 
starboard  anchor: — Held,  that  the  steamer  had 
neglected  ordinary  precautions  and  could  not  be 
absolved  from  blame.  The  City  of  Peking,  58 
L.  J.,  P.  C.  64  ;  14  App.  Cas.  40  ;  61  L.  T.  136  ; 
6  Asp.  M.  C.  396— P.  C. 

In  the  absence  of  any  regulation  or  custom, 
there  is  no  duty  on  the  part  of  a  keel  or  barge 
drifting  up  river  to  keep  out  of  the  deep  water 
navigation  and  navigate  in  the  shallow  water, 
even  though  by  remaining  in  the  deep  water  she 
obstructs  the  passage  of  steamships  which  can 
only  navigate  in  the  deep  water.  A  keel  with 
her  mast  lowered  may  drive  up  on  a  floocl  tide  in 
any  part  of  a  river  lashed  to  another  keel,  but  it  is 
her  duty  in  such  circumstances  to  go  up  dredging 
with  her  anchor  down,  in  onler  that  she  may 
thereby  have  the  means  in  an  emergency  of 
bringing  herself  up  if  necessary  ;  and  whilst  two 
keels  may  drive  up  lashed  together  there  is  no 
less  duty  impos€Ki  on  them  to  dredge.  The 
Ralph  Creyke,  55  L.  T.  155  ;  6  Asp.  M.  C.  19. 

A  steamship  in  the  Thames  at  night  passed  a 
schooner,  and  when  three  hundred  yarcu  ah^id 
of  her  ran  ashore ;  the  schooner  ran  into  her : 
— Held,  that  the  schooner  was  not  in  fault  for 
not  having  dropped  her  anchor  to  avoi  I  the 
collision.  The  £lisabeth  and  The  Adalia,  22 
L.  T.  74.  S.  P.,  The  C.  M.  Palmer  and  The 
Lamase,  supra. 

Dnty  to  have  Chains  bent  and  Anohor  ready  to 
letgo.]— r/i^  KcpUr,  2  P.  D.  40,  n. 

vi.  Fml  Berth, 

If  one  ship  has  given  another  a  foul  berth,  the 
ownei-s  of  the  ship  giving  the  foul  berth  have  no 
right  to  demand  that  extraordinary  precaution 
should  be  taken  on  board  the  other  ship  to  avoid 
a  coUision.  TU  Yitid,  42  L.  J.,  Adm.  57  ;  28 
L.  T.  375  ;  1  Asp.  M.  C.  601. 

The  "  Victor  *^  gave  the  '*  Vivid  "  a  foul  berth, 
and  the  "Vivid,"  in  swinging,  came  into  collision 
with  and  damaged  the  "  Victor."  The  usual  and 
ordinary  precautions  had  been  taken  on  board 
the  "  Vivid  "  :— Held,  that  the  '*  Vivid  "  was  not 
answerable  for  the  collision.    Ih. 

The  **W.  A."  in  charge  of  a  pilot  came  to 
anchor  in  the  Mersey,  and  gave  the  "  B.  T."  a 
foul  berth.  Various  remonstrances  were  from 
lime  to  time  made  by  those  on  board  the  "  B.  T.," 
and  after  a  few  days  the  vessels,  in  swinging  to 
the  tide,  came  into  collision  : — Held,  that  the 
owners  of  the  "  W.  A."  were  liable.  The  Wobum 
Abbey,  38  L.  J.,  Adm.  28  ;  20  L.  T.  621. 

One  ship  brought  up  during  a  gale  in  a  fair 
berth  in  the  Downs,  and  another  ship  coming  up, 
anchored  within  a  cablets  length  of  her,  riding  at 
one  anchor.  The  gale  increasing,  drove  both 
ships  from  their  anchors,  when  the  last  ship 
came  into  collision  with  the  first  ship,  so  that 
the  first  ship  had  to  be  taken  to  the  roads  in  a 
sinking  state  and  beached  : — Held,  that  the  ship 
last  coming  up  was  solely  liable  for  the  collision, 
from  having  given  the  first  ship  a  foul  berth  in 
riding  so  close  to  her  at  single  anchor.  The 
Maggie  Armstrong  v.  The  Blue  Bell,  14  L.  T. 
340. 
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"  B."  took  up  a  berth  in  the  Tyne,  with  the 
view  of  discharging  cargo.  "  C."  took  up  a  berth 
close  alongside,  and,  as  the  tide  fell,  heeled  over 
upon  "  B./'  and  damaged  her  :— Held,  that  "C." 
was  responsible  for  the  damage  so  received  by 
"B."     The  Lidnkjalf,  Swabey,  117. 

The  proximate  cause  of  collision  was  the  part- 
ing of  a  steamer's  cable  while  anchoring : — 
Held,  that  the  steamer  was  to  blame,  for  if  she 
had  not  delayed  taking  measures  for  anchoring 
till  so  late  at  night,  the  collision  would  not  have 
been  inevitable.  The  Egyptian,  1  Moore,  P.  C. 
(N.8.)  373  ;  9  Jur.  (N.8.)  li69  ;  8  L.  T.  776. 

A  vessel  gave  another  a  foul  berth,  but  got  into 
collision  with  her  because  of  a  hurricane,  that 
caused  her  1o  drive: — Held, inevitable  accident. 
Tlie  Innisfail  and  The  Secret,  35  L.  T.  819  ;  3 
Asp.  M.  C.  337. 

A  vessel  that  groundsalongside  another  against 
which  she  falls  over  and  so  injures  her  : — Held, 
in  fault.  The  Indian  and  The  Jcs*h,  12  L.  T. 
586  ;  The  Lidnhjalf,  Swabey,  117  ;  The  Patriotto 
and  The  Bical,.2  L.  T;  301  ;.aiid  see  The  Vitid, 
supra. 

A  vessel  bringing  up  so  as  not  to  swing  clear 
of  another  will  be  held  in  fault  for  fouling  her. 
Th£  Xorthampttm^  1  Spinks,  152  ;  The  Virid,  42 
L.  J.,  Adm.  57  ;  29  L.  T.  375  ;  1  Asp.  M.  C.  601. 

In  the  Mersey  a  cable's  length  is  a  clear  berth. 
The  Princeton,  47  L.  J.,  Adm.  33 ;  3  P.  D.  90  ; 
38  L.  T.  260 ;  3  Asp.  M.  C.  662. 

A  ship  should  not,  without  necessity,  bring  up 
directly  ahead  of  another,  so  that  if  she  parts  or 
drives  she  cannot  clear  the  latter.  See  The 
Egyptian,  supra  ;  The  Volcano,  2  W.  Rob.  337  : 
The  Maggie  Armgtrong  and  The  Blue  Bell,  14 
L.  T.  340. 

A  ship  brought  up  too  near  another,  and  wjth 
one  anchor  only,  held  in  fault  for  a  collision  with 
the  other  to  leeward.  The  Volcano,  2  W.  Rob. 
337. 


vii.  When  at  Anchor  or  Moored. 

In  Heavy  Weatkar.] — A  ship  tfhatth-ives  when 
at  anchor  because  her  yartls  have  not  been  sent 
down,  or  because  she  was  not  properly  tended, 
will  be  held  in  fault  for  a  collision  so  caused. 
T?te  Excelsior,  87  L.  J.,  Admi  64;  L.  R.  2 
A.  &  E.  268  ;  19  L.  T.  87  ;  The  Chrigtiana.  7 
Moore,  P.  C.  160  ;  The  Peerless,  Lush.  30  ;  The 
Muhy  Queen,  Lush.  266. 

Or  where  the  collision  is  caused  by  her  not 
havintr  moored,  when  she  ought  to  have  done  so. 
Tlie  Oipsy  King,  2  W.  Rob.  537. 

IninHieient  Oromid  Tackle.] — A  ship  will  be 
held  in  fault  for  a  collision  so  caused.  The 
Massachusetts,  1  W.  Rob.  371  ;  TJte  Despatch, 
Lush.  98  ; .  14  Moore,  P.  C.  83  ;  3  L.  T.  219  ;  The 
Volcano,  2  W.  Rob.  337  ;  Allen  v.  Quebec  Ware- 
house Co.,  66  L.  J.,  P.  C.  6 ;  12  App.  Cas.  101  ; 
66  L.  T.  30 ;  The  Willinni  Tell,  13  L.  T.  13. 

Duty  to  Shift  Berth  where  another  Ship 
Endangered.  ]— See  The  Wohurn  Abbey,  38  L.  J., 
Adm.  28  ;  20  L.  T.  621  ;  The  Despatch,  supra. 

Dnt J  to  Avoid  Colliiion,  if  poiaible  —  Duty  of 
Collid^ig  Yeisel.] — When  a  vessel  under  way 
comes  into  collision  with  a  vessel  at  anchor 
exhibiting  a  proper  light,  the  onus  is  on  her  to 
justify  her  conduct.  She  cannot  be  excused 
when  it  is  shown  that  she  had  not  a  sufficient 
look-out.     The  vessel  at  anchor  is  also  bound  to 


keep  a  competent  person  on  watch,  whose  duty 
it  is  to  see  that  the  anchor  light  or  lights  are 
properly  exhibited,  and  to  do  everything  in  his 
power  to  avert  or  minimise  a  collision.  If  that 
I  person  acts  in  error  of  judgment,  when  place<l 
Dv  the  colliding  vessel  in  a  position  of  difficulty 
calling  for  instant  decision,  he  is  entitled  1o 
favourable  consideration  and  it  must  be  shown 
that  any  alternative  course  would  have  prevented 
or  mitigated  the  collision.  The  Jacanatchy, 
66  L.  J.,  P.  C.  92  ;  [1897]  A.  C.  351— A.  C. 

Slipping  to  avoid  Collifion.] — A  vessel  drove 

against  the  breakwater  at  Falmouth  and  damaged 

it.      She  might  have  avoided  the  damage   by 

I  slipping  from  her  anchor  in  time  : — Held,  that 

I  she  was  in  fault.   TJte  Llila,  37  L.  J.,  Adm.  10,  u. ; 

L.  R.  2  A.  &  E.  29  ;  19  L.  T.  89. 


viii.  Getting  under  Way. 

Coming  ont  of  Doek.] — A  ship  coming  out  of 
dock  improperly  allowed  herself  to  be  caught  by 
the  tide  and  carried  against  another  proceeding 
down  the  river.  She  was  held  in  fault  for  not 
having  her  jib  to  keep  her  head  straight.  The 
I  Ulster,  1  Moore,  P.  C.  (N.8.)  31  ;  6  L.  T.  736. 

Hanling  Oat  of  Tier.] — A  vessel  coming  into 
;  a  tier  at  Constantinople,  and  not  hauling  out 
'  when  ba<l  weather  came  on,  by  which  means 
alone  damage  to  the  vessel  alongside  could  be 
prevented  : — Held,  in  fault  for  damage  done  in 
collision  with  her.  The  PatrioUo  and  The  Riral^ 
2  L.  T.  301. 

A  vessel  casting  off  from  her  moorings  at  night 
held  in  fault  for  not  exhibiting  a  light  to  au 
approaching  vessel.  The  Joh  n  Fenwick,  41  L.  J .. 
Adm.  38  ;  L.  R.  4  A.  &  E.  500  ;  26  L.  T.  322  ;  1 
Asp.  M.  C.  249. 

In  Bad  Weather.] — A  vessel  getting  under  way 
unnecessarily  in  bad  weather  or  durkness  and 
thereby  doing  damage.  Will  be  held  in  fiiult. 
The  Carrier  Dove,  br.  &  Lush.  113;  2  Moore, 
P.  C.  (N.8.)  260  ;  19  L.  T.  768  ;  The  Borusfia, 
Swabey,  94. 

Obitniotion  by  Ship  at  Wkarl] — A.  was  pos- 
sessed of  a  wharf  and  of  a  ship  lying  there, 
whose  mast  projected  over  the  river.  B.  moored 
his  ship  at  an  atijoining  wharf  with  her  bowsprit 
overhanging  A.*8  wharf.  On  the  tide  falling,  B.^s 
bowsprit  struck  A.'s  mast,  and  carried  it  away  : 
Held,  that  B.  was  not  liable.  Dalton  v.  Denton^ 
1  C.  B.  (N.8.)  672. 


ix.  At  a  Launch, 

Where  a  launch  is  about  to  take  place,  reason- 
able notice  must  be  given  to  vessels  navigating 
the  river.  The  Blenheim,  2  W.  Rob.  421  ;  4 
Not.  of  Cas.  393  ;  The  Vianna,  Swabey,  405. 

Persons  in  charge  of  a  launch  are  bound  to 
take  the  utmost  precautions  to  avoid  mjury  to 
passing  vessiSls,  such  precautions  being  in  the 
circumstances,  no  more  than  reasonable.  It  is 
their  duty  to  have  a  tug  in  attendance  on  a  launch 
in  the  Mersey,  decorated  so  as  to  indicate  that  a 
launch  is  imminent,  and,  if  necessary,  to  warn 
approaching  vessels.  The  George  Roper  or  Ben- 
tinck  Steamship  Co.  v.  Potter,  52  L,  J.,  Adm. 69  ; 
8  P.  D.  119 ;  49  L.  T.  185  ;  31  W.  R.  953  ;  5  Asp. 
M.  C.  134. 
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In  the  river  Mersey,  to  give  notice  of  a  launch 
taking  place,  it  is  customary  to  have  the  ship 
dressed  in  flags  for  an  hour  or  more  before  high  i 
water  (about  which  time  the  launch  takes  place) ; 
to  have  tugs,  one  at  least  also  dressed  in  iiags. 
plvingabout  some  time  before  the  launch  in  front 
of  the  yard  where  the  ship  is  lying.     When  in 
launching  a  yesqel  the  usual- preoautl^His  and  the 
usual  general  notice  have  been  given,  the  persons  j 
in  charge  of  the  launch  have  done  all  they  are  | 
required  to  do  by  law.     jnn"  Glengarry^  43  L.  J., 
Adm.  37  ;  2  P.  D.  235  ;  30  L.  T.  341  ;  23  W.  B. 
110  ;  2  Asp.  M.  C.  230. 

When  a  vessel  is  launched  in  a  river,  the  law 
casts  upon  the  persons  in  charge  of  the  launch 
the  obligation  of  conducting  the  launching  opera- 
tions  with  the  utmost  precautions,  and  of  giving 
such  notice  as  is  reasonable  and  sufficient  to 
prevent  any  injury  to  passing  vessels.  The 
Andalumati,  46  L.  J.,  Adm.  77  ;  2  P.  D.  231. 

The  "  Angerona,''  proceeding  down  the  river  in 
tow  of  a  tug,  came  into  collision  with  the  "  Anda- 
lusian/"  which  was  being  launched  from  a  sbip- 
bnildiag  yacoL  The  yard  had  not  been  in  use 
for  some  time.  The  '*  Andalusian  "  was  properly 
<lecoraterl,  but  gave  no  other  warning  to  vessels 
passing  during  the  launch  :  —  Held,  that  the 
^'  Ajidalusian  "  was  alone  to  blame.    Ih. 

Where  a  launch  was  about  to  take  place  in  the 
rixer  Mersey  at  high  watei,  and  the  usual  general 
notice  had  been  given,  and  the  launch  was  dressed 
with  flags  and  all  usual  precautions  taken,  and 
in  due  time  before  the  launch  a  tug  proceeded 
to  a  vessel  lying  at  anchor  off  the  place  where  the 
launch  was  about  to  take  place  and  wam^xl  her 
thereof,  and  subsequently  in  sufficient  time 
offered  to  tow  her  out  of  the  way ;  but,  owing  to 
the  conduct  of  those  on  board  the  vessel  at 
anchor,  whose  pilot  was  aware  before  she  anchored 
that  the  launch  was  about  to  take  place,  that 
vessel  was  still  in  the  way,  when  the  launch, 
which  was  delayed  as  long  as  it  was  prudent  to 
do  so,  took  place,  and  the  launch  struck  the 
vessel  and  sank  her  : — Held,  that  the  owners  of 
the  launch  had  taken  every  possible  precaution 
and  were  not  to  blame  for  the  collision,  and  that 
the  vessel  at  anchor  was  alone  to  blame.  The 
Cachapool,  7  P.  D.  217  ;  46  L.  T.  171 ;  4  Asp. 
M.  C.  502. 

Semble,  a  vessel  at  anchor  in  the  track  of  a 
vessel  abbot  to  be  launched  is  bound  to  get  out 
of  the  way  of  the  launch  if  she  has  had  warning 
of  the  launch  in  due  time  and  facilities  for 
moving  out  of  the  way  in  time  (such  as  a  tug 
offering  and  being  ready  to  tow  her)  are  afforded 
by  tbo^  in  charge  of  the  launch.    lb, 

A  tug  steamer,  when  being  launched  in  the 
river  Tyne,  ran  stem  foremost  into  the  starboard 
side  of  a  steamer  passing  down  the  river,  and 
negligently  being  at  that  place  : — Held,  notwith- 
standing the  steamer  s  negligence,  the  tug  might, 
by  ordinary  care,  such  as  giving  a  signal  before 
launching,  have  avoided  tlie  consequences  of  such 
negligence,  and  therefore,  both  being  to  blame, 
half  the  damage  only  was  payable  by  the  tug. 
The  United  States,  12  L\  T.  33— P.  C. 

z.  Go'iJig  About. 

Duty  of  a  ship  not  to  go  about  so  as  to  embai'rass 
or  damage  other  ships.  8ee  Hie  Sea  Kymph, 
Lush.  23 ;  16  L.  T.  103 ;  The  Allanand  Tlie  Flora, 
14  L.  T.  860.  But  see  The  Palatini,  27  L.  T.  651 ; 
1  Asp.  M.  G.  468. 

And   to   stay  rather  than  wear,  if  possible.  | 


The  Falhland  and  The  Navigator,  1  Moore,  P.C. 
(N.8.)  37^  ;  Br.  &  Lush.  204  ;  9  Jur.  (N.S.)  113— 
P.  C. 

If  she  misses  stays  it  is  the  duty  of  those  on 
board  to  get  her  under  oommand  as  soon  as 
possible.  The  Kingeton-hy-the-Sea,  3  W.  Rob. 
152  ;  The  Lake  St,  Clair  and  The  Inderumter, 
2  App.  Gas;  38V  ;  36  L.  T.  155  ;  3  Asp.  M.  G.  361 
— P.  G. 

A  ship  whose  duty  it  is  to  keep  out  of  the  way 
must  not  stand  so  close  to  the  otner  before  going 
about  that,  if  she  misses  stays,  a  collision  is 
inevitable.  The  Kinggt^n-hy^he-Sea,  3  W.  Rob. 
162 ;  The  Mobile,  Swabey,  69, 127;  10  Moore,  P.  G. 
467  ;  nom.  Bates  v.  Don  PaMo  Sirra,  4  W.  R. 
708. 

As  to  the  duty  of  a  ship  working  to  windward, 
in  company  with  another,  to  watch  for  the  other 
going  about,  so  as  to  be  ready  to  go  about  at  the 
same  time.  The  Prisrilla,  L.  B.  3  A.  &  E.  125  ; 
23  L.  T.  566 ;  1  Asp.  M.  G.  468.  And  see  The 
Lake  St.  Clair  and  The  Underwriter,  supra. 


xi.   Wrong  Art  of  otk^r  Ship. 

When  one  ship  is,  by  the  improper  navigation 
of  a  second  ship  compelled  to  alter  her  course, 
and  so  does  damage  to  a  tbiid  ship,  the  ship 
which  compelled  the  alteration  of  course  is 
liable  for  the  damage  ;  and  that  liability  remains 
if  the  damaged  ship  was  not  actually  negligent, 
even  though  by  taking  another  course  she  might 
have  avoided  the  collision.  The  Sisters,  45  L.  J., 
Adm.  39 ;  1  P.  D.  117  ;  34  L.  T.  838  j  24  W.  R. 
412. 

A  steamship  meeting  three  barges  was  com- 
pelled by  the  negligent  management  of  the  fore- 
most barge  to  take  a  course  which  brought  her 
into  collision  with  the  other  two  barges  : — Held, 
that  the  owners  of  the  first  barge  were  liable  to 
those  of  the  other  two  barges  for  the  damage 
done  by  the  coUisioo.    lb. 

A  vessel  which,  having  performed  her  own 
duty,  is  thrown  into  immediate  danger  of  collision 
by  the  wrongful  act  of  another,  is  nd  to  be  held 
liable  if  at  that  moment  she  adopts  a  wrong 
manoeuvre.  The  Nor,  30  L.  T.  576  :  28  W.  R.  30 ; 
2  Asp.  M.  G.  264— P.  G.  The  Bywell  Castle, 
4  F.  D.  219  ;  41  L.T.  747  ;  28  W.  R.  293  ;  4  Asp. 
M.  G.  207— C.  A. 


Does  not  Zzenta.J—One  who  can  avoid  a. 


collision  made  imminent  by  the  fault  of  another 
is  bound  to  do  so.  The  Jane  Bacon,  27  W.  R. 
35. 

Other  Ship  oroiiing  Bows.]  —  A  steamship 
striking  a  barge  held  not  to  blame,  her  manceuvre 
having  been  caused  by  a  third  ship  wrongly 
croasing  her  bows.  The  Thames,  32  L.  T.  343  ; 
2  Asp.  M.  G.  512.  S.  P.,  Tlie  Schwan  and  Tlie 
Alba  no,  infra,  col.  706. 


xli.  Various  Cases. 

Small  Craft  and  Heavy  Ships.] — Heavy  ships- 
have  no  right  in  law  to  require  small  craft  to* 
keep  out  of  their  way.  See  J'he  La  Plata, 
Swabey,  220,  298 :  The  Independence,  Lush.  270 ; 
14  Moore,  P.  G.  103  ;  4  L.  T.  563  ;  9  W.  R.  582. 

Moving  Propeller  in  Dock.] — A  steamship  was 
held  in  fault  for  damaging  a  barge  improperly 
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moored  astern  of  her  by  moving  her  propeller. 
The  Scotia,  63  L.  T.  324  ;  6  Asp.  M.  C.  541. 

On  Fiihing  Oronndi.l — Extra  precautions  are 
required  when  passing  over.  Murphy  v.  Pal- 
grarft,  21  L.  T.  209;  The  Margaret  and  The 
Tusear,  15  L.  T.  86.  See  also  Tlie  Pacifio,  53 
L.  J.,  Adm.  67  ;  9  P.  D.  1»4  :  51  L.  T.  127  ;  33 
W.  R.  124  ;  5  Asp.  M.  C.  263. 

Warping  down  the  Thamei  against  the  Flood.] 
—See  The  Hope,  2  W.  Rob.  8 ;  The  Trident,  1 
Spmks,217. 

Dredging  with  Anohor.l — Duty  as  to  under 
certain  circumstances.  The  Agyadillana,  60 
L.  T.  897  ;  6  Asp.  M.  C.  390  ;  Th4tBalph  Creyke, 
ho  L.  T.  155  ;  6  Asp.  M.  C.  19. 

Duty  to  show  a  light  astern  when  dredging. 
The  Indian  Chief,  58  L.  J.,  Adm.  25  ;  14  P.  D. 
24  ;  60  L.  T.  240  ;  6  Asp.  M.  C.  363. 

D«tj  to  wait  under  tiie  Point  when  Kavigat- 
ing  a  winding  Eiver  againet  Tide  or  Stream.] 
— In  an  action  for  collision  between  two  vessels 
under  steam  in  the  river  Scheldt,  it  appeared 
that  the  vessels  were  proceeding  in  opposite 
•directions,  the  one  up  and  the  other  down  the 
river,  and  that  the  vessel  going  up  the  river  had 
the  tide  against  her.  The  collision  took  place  at 
A  strong  bend  of  the  river.  It  did  not  appear 
that  any  positive  rule  had  been  printed  and  cir- 
culated with  reganl  to  the  navigation  of  the 
river  ;  but,  by  the  practice  of  navigation  there, 
it  was  the  duty  of  a  vessel  navigating  against  the 
tide  to  wait  until  a  vessel  coming  in  the  opposite 
direction  ha<l  cleared  her  at  the  bend : — Held, 
upon  proof  that  the  vessel  navigating  against  the 
tide  had  disreganled  this  practice,  that  she  must 
be  taken  to  have  been  to  blame  for  the  collision. 
The  Talahot,  15  P.  D.  194  ;  63  L.  T.  812  ;  6  Asp. 
M.  C.  602.  S.  P.,  The  Smyrna,  2  Moore,  P.  C. 
<N.8.)  447  ;  10  Jur.  (N.8.)  977  ;  11  L.  T.  74. 

Afliisting  Helm  with  Sail.] — A  ship  held  in 
fault  for  not  setting  an  outer  jib  to  assist  in 
turning.  The  UUter,  1  Moore,  P.  C.  (N.8.)  31  ; 
6  L.  T.  736. 

Where  the  helm  alone  will  not  take  a  ship  clear 
of  the  other  it  must  be  assisted  by  handling 
:sheets  and  braces.  The  Lady  Anne,  15  Jur.  18  ; 
The  Stranger,  6  Not.  of  Cas.  36  ;  The  Marpetia, 
8  Moore,  P.  C.  (N.S.)  468  :  L.  R.  4  P.  C.  212  ;  26 
L.  T.  338 ;  1  Asp.  M.  C.  261  ;  The  Zadok,  53 
L.  J.,  Adm,  72  ;  9  P.  D.  114  ;  50  L.  T.  695  ;  32 
W.  R.  1003;  5  Asp.  M.  C.  252;  The  James, 
Swabcy,  55,  60 ;  4  W.  R.  35a— P.  C. 

Two  Yesieli  making  for  same  Port— Danger- 
one  XaniBaTre  by  Foremost  Yeaael— Liability.] 

— When  two  vessels  are  making  for  the  same 
port,  and  that  which  is  in  front,  i^gardless  of  the 
position  of  that  which  is  behind,  executes  a 
manceuvre  which  is  under  the  circumstances 
dangerous,  the  result  of  which  is  a  collision,  she 
is  not  free  from  liability,  although  if  the  hinder- 
most  vessel  had  reversed  her  engines  at  once  on 
seeing  the  object  of  the  manoeuvre  the  collision 
would  pj-obably  have  been  avoided.  SS.  "  Kord 
Kair  V.  SS.  "  Sandhill;'  [1894]  A.  C.  646  ;  11  R. 
144— P.  C. 

Coming  Alongside  to  Speak.] — A  trader  under- 
taking to  speak  a  fishing  coble,  both  being  under 
sjiil  ill  the  North  Sea,  held  in  fault  for  attempting 


to  do  so  without  heaving  to.     The  Thames,  5 
C.  Rob.  345. 

A  ship  approaching  another  for  the  ]>urposc  of 
si)eaking  her,  or  for  other  pur]K)se8,  does  so  at 
her  own  risk.  The  Bellerophon,  44  L.  J.,  Adm. 
7  ,•  33  L.  T.  412  ;  3  Asp.  M.  C.  58. 

Where  Siik  of  Smelling  the  Ground.]— Where 
a  steamer  is  navigating  a  reach  in  which  there  is 
a  risk  of  her  smelling  the  ground,  it  is  her  duty 
to  be  under  such  control  by  occasionally  stopping 
her  engines  or  otherwise,  so  that  she  may  be  able 
to  avoid  collision  with  other  craft  in  case  she  does 
smell  the  ground  and  fails  to  answer  her  helm. 
The  Ralph  Creyke,  55  L.  T.  155;  6  Asp.  M.  C. 
19. 


ITnntnal  Xode  of  Ka^igating— Warping  doi 

Siyer.] — A    vessel    navigating    in    an   unusaal 
manner — warping  down  a  river  against  tide — 
^  does  so  at  her  own  risk  in  case  of  collision.     The 
Hope,  2  W.  Rob.  8. 


Ship  ashore  in  a  fidrway — ^Dnty  to  warn 
others.] — Those  in  charge  of  a  vessel  ashore  at 
night  in  a  fairway  are  bound  to  warn  others 
approaching  her.  The  Industrie,  40  L.  J.,  Adm. 
26  ;  L.  R.  3  A.  &  E.  303  ;  19  W.  R.  728  ;  1  Asp. 
M.  C.  17. 

Standing  too  elose  to  other  Craft.] — A  ship 
held  in  fault  for  approaching  another  so  close 
that  she  could  not  see  a  third  ship  in  time  to 
avoid  her.  Tlie  JUdlrerein,  Swabey,  96  ;  2  Jur. 
(N.8.)  429. 

So  close  in  squally  weather  that,  on  being 
struck  by  a  squall,  a  collision  was  inevitable. 
The  Globe,  6  Not.  of  Cas.  275. 

A  steamer  met  at  night  in  the  river  Thames, 
two  brigs  advancing  in  (larallel  courses  from 
fifty  to  sixty  fathoms  apart  from  each  other. 
The  steamer,  instead  of  iK>rting  her  helm,  at- 
tempted to  pass  between  them,  and  thereby 
caused  a  collision,  by  which  one  of  the  brigs 
was  lost.  The  steamer  held  to  blame.  Tkr 
Schwalbe,  14  Moore,  P.  C.  241;  Lush.  239;  4 
L.  T.  160. 

Dnty  to  bring  np  or  lie  fait  in  thick  weather.] 
In  weather  so  thick  that  other  ships  cannot  be 
seen  in  time  to  avoid  them  a  ship  should  bring 
up  or  lie  fast.  The  Lancashire,  L.  R.  4  A.  &  E. 
198;  29  L.  T.  927;  2  Asp.  M.  C.  202:  This 
oner,  L.  R.  4  A.  &  E.  203  ;  30  L.  T.  43  ;  22 
W.  R.  557  ;  2  Asp.  M.  C.  208  ;  The  Aguadiilana, 
.SO  L.  T.  897  ;  6  Asp.  M.  C.  390.  But'as  to  dumb 
barges,  see  The  Hose  of  England,  infra.  And  see 
11.  The  Regulations,  infra,  col.  804. 

Eddy  Tide.] — Must  be  known  and  guartlecl 
against.  The  La  Plata,  Swabey  220,  298  ;  The 
City  of  Peking,  58  L.  J.,  P.  C.  64  ;  14  App.  Cas. 
40 ;  61  L.  T.  136  ;  6  Asp.  M.  C.  396— P.  C.  But 
see  The  Rhotidda,  8  App.  Cas.  549  ;  49  L.  T.  210  : 
5  Asp.  M.  C.  114,  where  it  is  unexiiected  and 
unusual. 

Dumb  Bargee.] — In  the  Thames  have  a  right 
to  navigate  all  over  the  river  in  the  deep  water 
channel  as  well  as  elsewhere.  The  Ralph  Creyke, 
55  L.  T.  155  ;  6  Asp.  M.  C.  19. 

And  in  fog  are  not  necessarily  in  fault  because, 
not  having  anchoi-s,  they  cannot  at  once  bring 
up.  The  Rose  of  England,  59  L.  T.  262  ;  6  Asp. 
M.  C.  804. 
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Swell  raiMd  liy  Zzoeasiye  Speed.] — ^A  ship 
that  by  going  too  fast  in  narrow  waters  raises  a 
swell  that  damages  other  craft  will  be  held  liable 
for  the  damage.  Tlie  Batatirr^  1  Spinks,  378. 
S.  C.  on  App.,  9  Moore,  P.  C.  286 ;  Smith  v. 
Dobsan,  3  Man.  &  G.  59  :  3  Scott,  (n.r.)  336. 
But  see  Lux/ord  v.  Large,  5  Car.  k,  P.  421,  as 
to  the  other  craft  being  overladen. 

7og — ^Alteration  of  Helm.] — There  is  no  general 
rule  that  a  vessel  when  proceeding  in  a  fog  is  not 
entitled  to  act  with  her  helm,  but  each  case  must 
depend  upon  the  special  circumstances.  Tftft 
Vindoimtra,  [1891]  A.  C.  1;  63  L.  T.  749;  6 
Asp.  M.  C.  569— H.  L.  (E.) 

The  plaintifb'  vessel  while  proceeding  in  a 
dense  fog  heard  the  whistle  of  the  defendants' 
vessel  alx>ut  3^  points  on  her  starboard  bow,  and 
thereupon  starboarded  her  helm.  A  collision, 
however,  occurreil,  as  the  defendants'  vessel  struck 
her  on  her  starboard  quarter  : — Held,  that,  under 
the  circumstances,  the  plaintiffs'  vessel  was  not 
to  blame  for  starboarding  her  helm.    lb, 

Yeesel  Dangeroui  to  Othen.] — ^A  ship  of  war 
with  a  projecting  ram  under  water,  held  in  fault 
for  not  warning  another  approaching  her  to 
speak  of  the  danger.  Tim  liellerupfwn,  supra ; 
and  see  The  Batarier,  1  Spinks,  378  ;  9  Moore, 
P.  C.  286  ;  28  L.  T.  429 ;  The  Underwriter,  2 
App.  Cas.  389  ;  36  L.  T.  155 ;  3  Asp.  M.  C. 
361. 


o.  Proof  of  Neffliffence. 

The  burden  of  proof  lies  on  a  party  seeking 
to  recover  compensation  for  damage  occasioned 
by  a  collision,  and  that  party  must  establish  that 
the  loss  was  attributable  to  the  neglect  or  default 
of  the  other  party.  The  JAtndoH  or  City  of 
London,  Morgan  v.  Sim.  11  Moore,  P.  C.  307  ; 
Swabey,  300  ;  5  W.  R.  678. 

The  plaintiff  in  a  collision  cannot  recover 
where  tne  defendant  was  not  negligent,  or  where 
there  is  doubt  as  to  the  cause  of  collision — Per 
Lord  Stowell.  Tlie  Catherine  of  Docer,  2  Hag. 
Adm.  145. 

If  the  evidence  does  not  satisfy  the  court  that 
one  or  both  vessels  are  in  fault  for  the  collision,  the 
suit  will  be  dismissed.  The  Maid  of  Aukland,  6 
Kot.  of  Cas.  240. 

A  vessel,  whilst  being  towed  into  a  harbour  by 
a  steam-tug,  got  aground,  and  the  defendant's 
vessel,  which  was  being  towed  in  at  the  same 
time  by  the  same  tug,  astern  of  the  plaintiff's 
vessel,  without  any  active  default  on  the  defen- 
dant's part,  struck  and  damaged  the  plaintiff's 
vessel : — Held,  no  evidence  of  negligence  for 
which  the  defendant  was  liable.  Harris  v. 
Anderetm.  14  C.  B.  (N.8.)  499. 

The  owners  of  a  ship  that  has  been  damaged 
by  collision  are  not  entitleil  to  recover  in  admi- 
ralty damages  against  the  owners  of  the  other 
ship  unless  the  collusion  is  proved  to  have  been 
caused  by  the  fault  of  the  other  ship.  'The  Ligo, 
2  Hag.  Adm.  356.  S.  P.,  TJie  Itinerant,  2  W. 
Rob.  236. 

Borden  of  Proof.] — In  an  action  of  damage  by 
collision,  the  plaintiffs,  in  their  statement  of 
claim,  in  substance  alleged  that  their  vessel  was 
at  anchor  when  the  defendants'  steamer  mn  into 
her  in  broad  daylight.  The  defendants,  in  their 
pleading,  made  no  charge  of  negligence  against 
the  plaintiff,  but  alleged  that  the  collision  was 


caused  by  the  steering  gear  of  their  vessel  not 
acting  in  consequence  of  some  latent  defect  or 
obstruction,  which  could  not  have  been  ascer- 
tained or  prevented  by  the  exercise  of  any 
reasonable  care  or  skill  on  their  part,  and  that 
the  collision  and  damage  were  caused  by  inevit- 
able accident: — Held,  that  the  onus  to  disprove 
negligence  lay  on  the  defendants,  and,  therefore, 
that  they  must  begin.  The  Merchant  Prince, 
[1892]  P.  9  ;  67  L.  T.  251 ;  7  Asp.  M.  C.  208— 

Where  the  issue  is,  whether  a  collision  was 
caused  by  defective  look-out  or  insufficient  moor- 
ings, the  burden  of  proving  the  sufficiency  of 
the  look-out  or  moorings  is  upon  the  vessel, 
which  alone  can  do  so.  The  John  Ilarley  and 
The  William.  Teil,  13  L.  T.  413. 

In  a  damage  cause,  brought  by  the  owners  of  a 
sailing  vessel  against  a  steam  vessel,  it  is  not  incum  - 
bent  ui)on  them  to  plead  that  the  sailing  vessel, 
after  observing  the  steam  vessel,  kept  her  original 
course.  The  bunlen  of  proof,  and  therefore  of  plea, 
is  in  this  respect  ui)on  the  defendant,  to  show  that 
the  course  of  the  sailing  vessel  was  altered,  and  the 
collision  caused  theiebj'.  The  )f >/if  of  England, 
36  L.  J.  Adm.  4  ;  L.  R.  1  A.  &  E.  308. 

Plea,  that  a  steamer  overtaking  a  sailing  vessel 
could  not  comply  with  the  17th  Art.  in  con- 
sequence of  the  state  of  the  weather,  and  the 
neglect  on  the  part  of  those  on  boanl  the  sailing 
vessel  to  take  proper  precautions  to  avoid  a  col- 
lision : — Held,  that  the  proof  of  such  a  plea  was 
entirely  on  the  steamer,  who  must  make  out  in 
her  defence  that  it  was  impracticable  for  her,  in 
consequence  of  the  state  of  the  weather,  to  have 
seen  the  sailing  ship  in  time  to  at^oid  her ;  and 
that  the  steamer  was  pursuing  her  course  at 
a  reasonable  speed,  such  weather  considered. 
The  Hannah  Park  and  The  Lena,  14  L.  T. 
675. 

The  onus  of  proving  negligence  in  the  ship 
proceedal  against  is  on  the  plaintiff;  if  the 
defendant  alleges  '* inevitable  accident"  the 
onus  still  rests  on  the  plaintiff ;  it  is  not  shifted 
until  he  shews  a  prima  facie  case  of  negligence 
in  the  defendant.  The  Bulina,  3  Not.  of  Cxs. 
208. 

Where  the  plaintiff  proves  facts  which  would 
lead  to  the  conclusion  that  the  other  ship  is  in 
fault,  the  bni-den  of  proof  is  shifted,  and  it  lies 
on  the  defendant  to  show  that  his  ship  was  not 
in  fault.  This  applies  in  the  case  of  a  collision 
between  a  ship  under  way  and  another  at 
anchor.  The  Secret,  26  L.  T.  670  ;  1  Asp.  M.  C. 
318. 

Failure  of  Proof-— CroM  Aetioni.] — Where 
there  were  cross  actions  and  each  party  failed 
to  prove  negligence  against  the  other,  both 
actions  were  dismissed  with  costs.  The  Gabriel, 
4  W.  R.  91. 


Lighti — Infringement  of  Eulee  ai  to.] — 


A  vessel  that  has  infringed  a  rule  as  to  lighta 
made  by  competent  authority  must  show  that 
the  infringement  did  not  contribute  to  the 
collision.  Tht*  Swansea  and  The  Condor,  48 
L.  J.,  Adm.  33;  4  P.  D.  115 ;  40  L.  T.  442 ;  27 
W.  R.  748  ;  4  Asp.  M.  C.  115. 


Ship  at  Anohor.] — In  an  action,  a  collision 


between  a  vessel  at  anchor  and  one  in  motion, 
the  burden  of  proof  is  u|)on  the  owners  of  the 
latter  t^i  prove  that  the  collision  was  not  occa- 
sioned by  any  negligence  on  their  part.    The 
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Annot  Lyle,  56  L.  J.,  Adm.  62;  11  P.  D.  114; ' 
55  L.  T.  576 ;  34  W.  R.  647  ;  6  Asp.  M.  C.  50— 
C.  A. 

In  an  action  for  damage  by  collision  it  appeared 
that  the  defendants'  vessel  while  in  motion  came 
into  collision  with  the  plaintiffs'  vessel  which 
was  at  anchor : — Held,  that  the  fact  that  the 
plaintiffs'  vessel  at  the  time  of  the  collision  was  at ! 
anchor  and  could  be  seen  was  prim&  facie  evidence 
of  negligence  on  the  part  of  the  defendants,  and 
that  the  burden  of  proof  was  then  upon  them  to 
lebut  the  presumption  of  liability,  by  showing 
cither  that  the  collision  was  occasioned  by  no 
fault  on  their  part,  or  that  it  was  due  to  inevitable 
accident,  or  that  it  was  solely  the  fault  of  a  pilot 
who  was  on  board  their  vessel  by  compulsion  of 
law.  Clyde  Navigation  Co.  v.  Barclay  (1  App.  Cas. 
790)  considered.  The  Indut,  56  L.  J.,  Adm.  88  ; 
12  P.  D.  46 ;  66  L.  T.  876 ;  35  W.  R.  490 ;  6 
Asp.  M.  C.  105— C.  A. 

A  plaintiff,  whose  vessel  has  been  run  down  at 
anchor,  may  charge  negligence  generally,  and 
the  burden  of  proof,  thecolliiiion  proved,  is  thrown 
upon  the  defendant  to  establish  his  defence. 
TIt£  Bothnia,  Lush.  52. 

Vessels  A.  and  B.  coming  into  collision  while 
B.  is  at  anchor,  the  burden  of  proof  is  upon  A. 
to  account  for  the  collision,  and  the  bunlen  is 
not  shifted  by  the  f^ct  th^t  at  such  time  A. 
was  drifting  in  consequence  of  a  prior  collision. 
The  Annapolis,  5  L.  T.  326.  S.  P.,  The  Oeorge 
Arhle,  5  L.  T.  290. 

Where  a  vessel  under  steam  runs  down  a  ship 
at  her  moorings  in  broad  daylight,  that  fact  is 
by  itself  prim4  facie  evidence  of  fault,  although 
such  steamer  is  well  equipped,  and  both  officers 
and  men  are  shown  to  have  been  at  their  posts 
and  on  the  outlook.  The  City  of  Peking,  58 
L.  J.,  P.  C.  64 ;  14  App.  Cas.  40  ;  61  L.  T.  136  ; 
6  Asp.  M.  C.  396— P.  C. 

The  burden  is  upon  a  ship  that  is  under  way 
to  prove  that  she  was  not  negligent  for  a  collision 
with  another  at  anchor.  The  George,  2  W.  Rob. 
386  ;  9  Jur.  670. 

Collision  at  night  between  ship  under  way  and 
ship  at  anchor.  Upon  proof  that  the  latter  was 
brought  up  in  a  proper  place  and  had  a  proper 
light  up,  the  burden  shifts  to  the  other  ship  to 
show  that  she  was  not  negligent.  The  Telegraph, 
1  Spinks,  427. 

A  collision  occurred  between  a  ship  under  way 
and  another  at  anchor.  The  latter  was  carrying 
a  bull's  eye  lantern  showing  a  light  only  in  one 
direction  :— Held,  under  25  &  26  Vict.  c.  63,  s.  29, 
that  the  burden  was  upon  her  to  show  that  the 
collision  was  not  caused  by  the  infringement  of 
the  statute.  She  discharged  this  burden  and 
recovered  full  damages.  The  Palestine,  13  W.  R. 
111. 

On   Part   of  Ship    at  Anchor.]  —  See    The 

Mcanatrhy,  supra,  col.  696. 

Semble.  In  the  absence  of  a  charge  of  negli- 
gence against  a  ship  at  anchor  (plaintiff),  run 
down  by  a  ship  under  way  (defendant),  the 
latter  is  entitled  to  begin.  7'he  Bottle  Imp, ! 
42  L.  J.,  Adm.  48  ;  28  L.  T.  286  ;  21  W.  R.  600  ; 
1  Asp.  M.  C.  571. 

d.  Inevitable  Accident. 

Definition  of.] — Inevitable  accident  is  'v^here 
the  collision  could  not  possibly  have  been  pre- 
vented by  proper  care  and  seamanship.  So  that 
where  the  defence  of  inevitable  accident  is  set 


up  on  behalf  of  a  vessel  primjl  facie  to  blame  for 
a  collision,  the  defence,  to  succeed,  must  be  sup- 
ported by  proof  that  everything  was  done  which 
could  and  ought  to  have  been  done  to  avoid  the 
collision  ;  and  this,  though  the  vessel  is  in  some 
degree  disabled,  and  so  less  manageable  than  she 
would  otherwise  have  been.  The  Calcutta,  21 
L.  T.  768— P.  e. 

Inevitable  accident  is  that  which  the  party- 
charged  with  the  damage  could  not  possibly 
prevent  by  the  exercise  of  ordinary  care,  caution, 
and  maritime  skill.  The  Marpesia,  8  Moore,  P.  C. 
(N.S.)  468 ;  L.  R.  4  P.  C.  212 ;  26  L.  T.  333  ; 
1  Asp.  M.  C.  261. 

When  in  a  cause  of  collision  the  defence  of 
inevitable  accident  is  raised,  the  onus  of  proof 
lies,  in  the  first  instance,  on  those  who  bring  the 
suit  against'the  vessel  and  seek  to  be  indemnified 
for  damage ;  and  does  not  attach  to  the  vessel 
proceeded  against  until  a  primH  facie  case  of 
negligence  and  want  of  due  seamanship  is  showii. 

Two  sailing  vessels  approaching  stem  on  in 
such  a  manner  as  that,  under  the  sailing  rules, 
each  would  be  bound  to  port,  being  in  a  dense 
fog,  only  sighted  each  other  at  a  distance  of 
about  two  hundre<i  yards.  The  defendant's 
vessel,  having  been  close-hauled  on  the  port  tack, 
was  then  preparing  to  go  about,  and  had  eased 
off  her  head  sheets.  Both  vessels  immediately 
ported,  but  came  into  collision.  Only  one  minute 
elapsed  between  the  time  of  sighting  and  the 
collision.  The  plaintiff's  petition  alleged,  that 
the  defendant's  vessel  neglected  to  (lort,  and  it 
was  stated,  in  answer  to  a  question  by  the  judge 
of  the  admiralty  court,  that  the  head  sheets  of 
the  defendant's  vessel  were  not  again  hauled  aft. 
On  this  evidence  that  vessel  was  held  to  blame 
by  the  admiralty  court,  on  the  groand  that  she 
had  not  executed  all  the  prouer  manceuvrea 
which  she  might  have  executed  after  sighting- 
the  other  vessel : — field,  that  the  collision  was 
the  result  of  an  inevitable  accident,  the  defen- 
dant's vessel  having  done  all  that  could  be 
effected  by  ordinary  care,  caution,  or  maritime 
skill  in  the  short  space  of  time  that  elapsed ; 
and  that  the  plaintiff,  if  he  meant  to  rely  upon 
the  fact  that  the  head  sheets  had  not  been  again 
hauled  back,  ought  to  have  alleged  that  fact  in 
his  petition  as  te  the  case  of  the  collision ;  the 
altegation  of  neglect  to  port  not  sufliciently 
indicating  the  nature  of  such  omission.    lb. 

Inevitable  accident  is  where  the  collision  could 
not  have  been  prevented  by  proper  care  and  sea- 
manship in  the  particolar  circumstances  of  the 
case.  The  Secret,  26  L.  T.  670 ;  1  Asp.  M.  C. 
318. 

A  defendant,  in  order  to  support  a  defence  of 
inevitable  accident,  is  bound  to  show  that  every- 
thing was  done  which  could  and  ought  to  have 
been  done  to  avoid  a  collision.    lb. 

Inevitable  accident  is  that  which  a  party  could 
not  possibly  prevent  by  the  exercise  of  ordinary 
care,  caution,  and  maritime  skill.  It  is  not 
enough  to  show  that  the  accident  could  not  be 
prevented  by  the  party  at  the  very  moment  it 
occurred,  but  the  question  is,  what  previous 
measures  have  been  adopted  to  render  the  occur- 
rence of  it  less  probable.  TJie  Llila,  37  L.  J.,  Adm. 
16.  n. ;  L.  R.  2  A.  &  E.  29.  n. ;  19  L.  T.  89. 

Where  damage  might  have  been  avoided  by 
shipping  cable  aijid  setting  sail : — Held,  that  it 
was  not  an  inevitable  accident,  but  the  result 
either  of  negligence  or  the  absence  of  proper 
nautical  skill.    lb. 
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Tempestuous  weather  is  an  excuse  for  the 
failure  to  exercise  proper  nautical  skill  which 
should  be  received  with  the  greatest  possible 
caution.    lb. 

A  schooner  ran  foul  of  a  ship,  whereby  the 
latter  became  unmanageable.  Her  anchor  was 
let  go,  when  she  swung  round  upon  and  came  in 
coU^ion  with  a  brig  lying  at  anchor : — Held, 
that  the  collision  was  inevitable,  those  on  board 
the  ship  having  done  what  they  could  to  avoid 
it.     The  Hihernia,  4  Jur.  (N.8.)  1244. 

An  inevitable  accident  is  such  as  could  not 
have  been  prevented  by  the  exercise  of  ordinary 
care,  caution  and  maritime  skill.  The  Pkulda^ 
46  L.  J.,  Adm.  61 ;  2  P.  D.  34. 

LattBt  Defeet.] — The  owners  of  a  vessel  are 
not  liable  for  damage  caused  to  another  vessel  in 
a  collision  occasioned  by  the  sudden  breaking 
down  of  an  apparatus  in  which  there  was  an 
inherent  latent  defect,  in  the  absence  of  any 
negligence  in  the  user  of  the  apparatus.  The 
nrgo,  36  L.  T.  619  ;  25  W.  R.  397  ;  3  Asp.  M.  C. 
2S6. 

Diiabled  YasssL] — ^When  a  ship  seeks  to 
excuse  her  failure  to  comply  with  the  sailing 
r^:nlations,  and  with  a  seamanlike  precaution, 
by  shewing  that  such  a  failure  was  in  consequence 
of  her  being  disabled  in  a  prior  collision,  it  is 
material  to  inquire  whether  the  prior  collision 
was  due  to  her  default  or  was  the  result  of 
inevitable  accident.  Th-e  Kjohenhavn^  30  L.  T. 
136  ;  2  Asp.  M.  C.  213-— P.  C. 

When  it  is  the  duty  of  a  ship  to  keep  out  of  the 
¥ray  of  another  ship,  but  she  is  unable  to  do  so  by 
reason  of  being  disabled  in  a  former  collision,  and 
the  other  ship  being  unaware  of  her  disabled 
condition  continues  her  course,  a  collision  ensuing 
is  the  result  of  inevitable  accident.  The  Aimo^ 
The  Amelia,  29  L.  T.  118;  21  W.  R.  707  ;  2 
Asp.  M.  C.  96 — P.  C.  And  cp.  Seocomhe  v.  Wood^ 
2  M.  &  Rob.  290. 

Bing  of  Buoy  Garryiiig  Away.]— A  vessel  in 
port  was  moored  to  a  baoy,  the -use  of  which  was 
sanctioned  by  the  authorities,  and,  a  storm  being 
expected,  she  also  had  her  anchor  ready  to  drop. 
The  mooring  buoy  broke  and  the  vessel  drifted. 
She  attempted  to  cast  anchor,  but  was  prevented 
by  inevitable  accident.  Bhe  came  into  collision 
with  another  vessel  which  was  properly  moored  : 
— ^Held,  that  the  first  vessel  had  not  contributed 
by  negligence  to  the  collision.  The  William 
Lindsay f  Dotoard  v.  Lindsay^  L.  R.  6  P.  C.  338  ; 
29  L.  T.  366 ;  22  W.  R.  6  ;  2  Asp.  M.  C.  118. 
8.  P.,  The  Toward  and  The  Turhistan,  18  Ct.  of 
Sess.  Cas.  (4th  ser.)  342. 

Jamming  of  Wheel  Chaini.] — In  an  action  of 
damage  by  collision,  it  appeared  that  the  plain- 
tiiTs  vessel  was  at  anchor  in  the  Mersey  when 
the  defendant's  steamer  ran  into  her  in  broad 
daylight.  The  defence  was  that  the  steam  steer- 
ing gear  of  the  defendants*  vessel  failed  to  act  in 
consequence  of  some  latent  defect,  or  obstruction, 
which  could  not  have  been  ascertained  or  pre- 
vented by  the  exercise  of  any  reasonable  care  or 
skill  on  tiie  part  of  the  defendants,  and  that  the 
collision  and  damage  were  caused  by  inevitable 
accident.  The  steam  steering  gear  in  question 
was  good  of  its  kind  ;  it  had  never  previously 
failed  to  act,  and  the  cause  of  the  defect  in  the 
machine,  or  of  the  obstruction  in  the  working, 
could  not  be  discovered  by  competent  persons. 

VOL.  xni. 


Part  of  the  gear,  including  some  portion  of  the 
chain  running  between  the  wheel  and  the  rudder, 
had  been  recently  renewed,  and  it  was  admitted 
that  new  chain  is  liable  to  stretch,  but  it  was 
proved  that  before  the  vessel  left  her  anchorage 
to  proceed  on  her  voyage,  the  whole  of  the  gear 
had  been  tested  and  found  in  good  order,  and 
that  the  chain  had  been  tighten^  up  as  occasion 
seemed  to  require : — Held,  that  the  defendants 
were  liable,  as  they  had  not  satisfied  the  burden 
of  proof,  for,  in  order  to  support  the  defence  of 
inevitable  accident,  and  disprove  the  primft 
facie  evidence  of  negligence,  it  was  necessary 
for  them  to  shew  that  the  cause  of  the  accident 
was  one  not  produced  by  them,  and  the  result 
of  which  they  could  not  avoid,  but  the  defen- 
dants knew  of  the  tendency  of  new  chain  to 
stretch,  and  therefore  that  an  accumulation  of 
links  at  the  leading  wheels  might  possibly  cause 
jamming,  and  considering  the  crowded  condition 
of  the  river  where  the  accident  occurred,  the  use 
—or  readiness  for  immediate  use— of  hand, 
instead  of  steam,  steering  gear,  was  a  means  by 
which  the  result  could  have  been  avoided. — 
Per  Fry,  L.J. :  The  defendants  had  failed  to 
sustain  the  plea  of  inevitable  accident,  as  it  was 
necessary  for  them  either  to  shew  what  was  the 
cause  of  the  accident,  and  that,  though  exercising 
ordinary  care,  caution  and  maritime  skiU,  the 
result  of  that  cause  was  unavoidable,  or  to  enu- 
merate all  the  possible  causes,  one  or  other  of  which 
might  have  produced  the  effect,  and  shew  with 
regard  to  every  one,  that  the  result  was  unavoid- 
able. The  definition  of  inevitable  accident  in 
The  MarpeHa,  supra,  col.  704,  approved.  The 
Merchant  Prince,  [1892]  P.  179  ;  67  L.  T.  251 ; 
7  Asp.  M.  C.  208— C.  A. 

The  jamming  of  the  cable  on  the  windlass  may 
occur  without  negligence.  The  Peerlese,  Lush. 
30.  S.  P.,  The  WUliam  Lindsay,  L.  R.  5  P.  C. 
338  ;  29  L.  T.  366  ;  22  W.  R.  6 ;  2  Asp.  M.  C. 
118. 

Third  Ship  erossing  Defendants'  Bows.] — By 
reason  of  the  improper  navigation  of  the  "  S."  in 
crossing  the  bows  of  the  '•*■  A."  the  latter  sustained 
damage  by  coming  into  collision  with  the  "  M." 
In  an  action  by  the  *'  M."  against  the  "  A."  it  was 
held  that  the  collision  was  an  inevitable  acci- 
dent ;  by  Esher  (Lord),  M.R.,  because  it  had 
been  proved  that  something  happened  over  which 
those  in  charge  of  the  "  A.*'  had  no  control  and  the 
effect  of  which  could  not  be  avoided  by  the 
'*  greatest "  care  and  skill ;  by  Fry  and  Lopes, 
L.JJ.,  because  the  accident  being  one  which 
those  in  charge  of  the  "  A."  could  not  possibly  pre- 
vent by  the  exeroise  of  "  ordinary  "  care,  caution 
and  maritime  skill,  it  was  inevitable  with  the  defi- 
nition given  in  The  Marpesia,  supra,  col.  704. 
The  Schwan,  The  Albatu),  [1892]  P.  419  ;  69 
L.  T.  34  ;  7  Asp.  M.  C.  347— C.  A. 

Steam  Steering  Gear  Breaking  Down.] — A 

steamship  fitted  with  a  patent  steam  steering 
gear  ran  into  a  vessel  at  anchor  in  the  Thames, 
owing  to  the  steering  gear  suddenly  not  acting ; 
every  eSoit  was  unavailingly  made  to  avoid  the 
collision.  A  few  days  before,  on  the  previous 
voyage  of  the  same  steamship,  the  same  appara- 
tus had  similarly  refused  to  act,  but  no  cause 
for  it  so  doing  could  be  seen  on  examination. 
Large  numbers  of  the  gears  were  in  use  on 
steamers.  In  an  action  of  damage: — Held» 
first,  that  the  defendants  were  not  liable  for 
damage  caused  by  the  use   of  this  apparatus 
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without  negligence.  Secondly,  that  the  use  of 
this  apparatus  on  the  Thames  after  it  had  acted 
wrongly  on  a  previous  occasion,  was  evidence  of 
negligence,  and  that  the  defendants  were  liable 
for  the  damage  caused  thereby.  The  European, 
64  L.  J.,  Adm.  61 ;  10  P.  D.  99  ;  62  L.  T.  868  ; 
33  W.  R.  937  ;  6  Asp.  M.  C.  417. 

If  the  defence  of  inevitable  accident  is  relied 
on,  and  the  allegation  is  that  the  ship's  steam 
steering  gear  failed  to  act  and  she  failed  to 
answer  her  helm  and  so  came  into  collision, 
without  negligence  on  the  part  of  those  on  board, 
the  shipowner  is  liable.  The  Indus,  56  L.  J., 
Adm.  88 ;  12  P.  D.  46  ;  56  L.  T.  376 ;  35  W.  K. 
490  ;  6  Asp.  M.  C.  105.  And  see  The  Warkuxfrth, 
63  L.  J.,  Adm.  66  ;  9  P.  D.  146  ;  61  L.  T.  558  ; 
83  W.  R.  112  ;  5  Asp.  M.  C.  326— C.  A. 

Whifltle  not  Heard.] — It  was  proved  at  the 
trial  that  a  fog-horn  was  blown  on  the  "  Z."  but 
not  heard  on  the  "  I. ": — Held,  that  this  was  not 
prim&  facie  evidence  of  negligence  of  those  on 
the  "  1."  Tfie  Elyna,  46  L.  T.  840 ;  4  Asp.  M.  C.  540. 

The  fact  of  a  steam-whistle  alleged  to  have 
been  blown  in  a  fog  not  being  heard  by  those  on 
an  approaching  ship  is  not  necessarily  proof  that 
there  was  a  bad  look-out  on  the  approaching 
ship,  as  the  direction  in  which  and  the  distance 
from  which  the  sound  would  be  heard  is  uncertain. 
The  Rosetta,  59  L.  T.  342  ;  6  Asp.  M.  C.  310. 

Yeiiel  Disabled  by  prior  CollisioiL]— Where 
a  vessel  whose  duty  it  is  under  the  regulations  to 
keep  out  of  the  way  is  unable  to  do  so  by  reason 
of  damage  received  in  a  prior  collision,  and  a 
collision  occurs  with  a  third  ship,  it  is  inevitable 
accident.  The  Aimo  afid  The  Amelia,  29  L.  T. 
118  ;  21  W.  R.  707  ;  2  Asp.  M.  C.  96.  And  see 
The  Kjohenhavn,  supra. 

Darkneii  of  Kight.] — ^A  collision  between  a 
sailing  ship  rounding  to  before  anchoring  and  a 
steamship  : — Held,  an  inevitable  accident  "  from 
the  darkness  of  the  night  alone."  Both  actions 
dismissed,  each  party  paying  his  own  costs.  The 
Stuinnon,  1  W.  Rob.  463. 

YeMol  Forging  over  Sand.] — A  collision 
between  a  vessel  that  had  been  ashore  on  the 
Nore  Sand  and  having  forged  over  it  with  the 
flood  tide  struck  another  at  anchor  in  the 
channel  just  clear  of  the  sand : — Held,  an 
inevitable  accident.     The  Thomley,  7  Jur.  659. 

2.  Pbbsumptiok  op  Fault. 

a.  Infringement  of  the  SesnlationB. 

i.  Under  14  4'  15  Vict,  o.  79. 

Collision  between  ship  under  way  and  another 
at  anchor.  The  latter  had  not  the  statutory  light 
exhibited.  The  jury  found  that  the  absence  of 
the  light  contributed  to  the  collision  : — Held 
(under  14  &  16  Vict.  c.  79,  s.  28),  that  the 
owners  of  the  ship  at  anchor  could  not  recover. 
Morrisoif  v.  General  Steam  Navigation  Co.,  8  Ex. 
733  ;  22  L.  J.,  Ex.  23a— Ex.  Ch. 

Under  14  &  15  Vict.  c.  79,  s.  28,  neither  ship 
could  recover  if  the  statutory  rules  for  prevent- 
ing collisions  were  not  observed  ;  and  although 
neither  ship  alleged  in  her  pleading  against  the 
other  that,  she  had  no  lights,  it  being  proved  that 
neither  ship  had  lights : — Held,  that  neither 
could  recover  anything.  The  Aliwal,  18  Jur. 
296. 


Under  14  &  16  Vict.  c.  79,  if  a  ship  failed  to 
comply  with  the  admiralty  regulations  as  to 
lights,  she  was  not  held  in  fault  for  collision 
unless  it  was  caused  by  her  non-compliance. 
The  Telegraph,  1  Spinks,  427. 

Under  14  &  16  Vict.  c.  79,  if  a  collision  occurred 
by  the  fault  of  both  ships,  and  the  fault  of  one 
was  the  not  having  the  statutory  lights,  she  could 
recover  half  her  loss,  but  no  more,  although  the 
deficient  lights  did  not  contribute  to  the  collision. 
The  Swanland,  2  Spinks,  107. 

If  there  was  in  &ct  risk  of  collision,  a  ship  was 
in  fault,  under  14  &  15  Vict.  c.  79,  for  not  porting 
her  helm,  even  if  the  master  did  not  " perceive" 
the  risk  and  ought  to  have  perceived  it.  General 
Steam  JVdnigation  Co.  v.  Mann,  14  C.  B.  127. 

In  summing-up  in  a  case  of  collision  between 
a  barque  and  a  brig  at  anchor,  the  judge  told  the 
jury  that  if  the  collision  was  caused  wholly  or  in 
part  by  the  brig  not  having  a  light  at  the  mast- 
head in  accordance  with  the  admiralty  regula- 
tions, the  defendants,  the  owners  of  the  barque, 
were  not  liable ;  and  that  the  substantial 
question  was,  whether  the  brig  had  a  light 
exhibited  or  not.  Verdict  for  the  plaintiff,  the 
owner  of  the  brig.  Upon  an  application  for  a 
new  trial : — Held,  that  the  judge's  direction  was 
right.  WhiHel  v.  Crawford,  4  W.  R.  66^ 
£x.Ch. 


ii.  U7ider  17  &  18  Viet.  e.  104. 

A  ship,  "  A.,"  was  held  in  fault  for  a  collision 
caused  partly  by  her  infringement  of  the  law  as  to 
lights  ;  the  other  ship,  "  B.,"  was  held  in  fault  for 
bad  look-out :— -Held,  under  17  &,  18  Vict.  c.  104, 
ss.  295,  298,  that  "A."  could  recover  nothing,  and 
that "  B."  could  recover  half  her  loss.  The  Bobert 
Ingram,  Lush.  327. 

A  vessel  infringing  the  regulations  as  to  lights 
could  under  17  &  18  Vict.  c.  104,  recover  nothing 
for  a  collision,  though  the  other  ship  was  also  in 
fault.     The  Urania,  Swabey,  253. 

The  penal  consequences  of  not  porting  the 
helm  in  accordance  with  17  &  18  Vict.  c.  104, 
s.  269,  do  not  follow  where  the  master  was  not 
able  to  make  out  the  course  of  the  other  ship. 
The  Inflexible,  6  Jur.  (N.s.)  782. 

The  effect  of  17  &  18  Vict.  c.  104,  s.  298,  was 
to  pre?ent  either  of  two  ships,  both  being  in  fault 
for  the  collision,  from  recovering  anything. 
The  James,  Lawson  v.  Oirr,  10  Moore,  P.  C.  162  ; 
Swabey,  60 ;  4  W.  R.  663.  S.  P.,  The  City  ef 
Carlisle,  Br.  &  Lush.  363  ;  11  L.  T.  33. 

A  vessel  not  carrying  the  lights  required  by 
17  &  18  Vict.  c.  104,  held  in  fault  for  the  collision. 
The  Livingstone,  Swabey,  519. 

iii.  Under  26  ^  26  Vict,  c,  63. 

"Where  there  has  been  a  breach  of  the  regula- 
tions, and  a  collision  ensues,  the  presumption  is 
that  it  was  occasioned  thereby  ;  and  it  lies  on 
the  ship  that  infringed  the  law  to  shew  that  it 
did  not  in  fact  occasion  the  damage.  The  Pales- 
Hne,  13  W.  R.  Ill  ;  1  Asp.  M.  C.  468. 


iv.  Under  36  4'  37  Viet,  c,  85. 

Xateriality  of  Begnlatlon  Infringed.]— The 
infringement  must  be  one  having  some  possible 
connection  with  the  collision  ;  or,  in  other  words, 
the  presumption  of  culpability  may  be  met  by 
proof  that  the  infringement  could  not  by  any 
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possibility  have  contributed  to  the  collision  ; 
and  the  burden  of  shewing  this  lies  on  the  party 
guilty  of  the  infringement ;  proof  that  the 
infringement  did  not  in  fact  contribute  to  the 
collision  being  excluded.  Tlie  Fanny  M.  Carvill 
(infra)  approved.  The  Duke  of  Buocleu^h 
[1891]  A.  C.  310 ;  65  L.  T.  422 ;  7  Asp.  M.  C. 
68— H.  L.  (E.) 

The  presumption  of  fault  created  by  s.  17  of 
the  Merchant  Shipping  Act,  1873,  does  not 
arise  where  the  infringement  could  not  by  possi- 
bility have  contribated  to  the  collision.  Thus  : 
Where  a  ship  infringed  art.  3  of  the  sailing 
regulations  by  carrying  her  side-lights  with 
screens  shorter  than  the  length  prescribed 
thereby,  but  it  was  proved  that  such  breach  of 
the  regulation  could  not  possibly  have  contri- 
buted to  the  collision  : — Held,  that  the  ship  could 
not  be  deemed  to  be  in  fault.  The  Fanny 
M.  CatTill,  44  L.  J.,  Adm.  34  :  13  App.  Cas. 
455,  n. ;  32  L.  T.  646  ;  24  W.  R.  62  ;  2  Asp.  M.  C. 
569 — P.  C.  Approved,  The  Hochung  and  The 
Lapwing,  61  L.  J.,  P.  C.  92 ;  7  App.  Cas.  612  ; 
47  L.  T.  485  ;  31  W.  R.  303. 

Where  the  regulation  infringed  could  by  no 
possibility  have  contributed  to  the  collision,  the 
ship  will  not  be  held  in  fault  under  36  &  37 
Vict.  c.  85, 8.  17.  The  Duke  of  Sutherland,  L.  R. 
4  A.  &  E.  422  ;  32  L.  T.  129  ;  2  Asp.  M.  C. 
478. 

Presnmptioii  of  Fault,  not  of  boing  Alone  in 
Panlt.] — ^Although  a  ship  must  be  deemed  to  be 
in  fault  for  an  infringement  of  the  regulations 
preceding  but  not  occasioning  the  collision  under 
the  Merchant  Shipping  Act,  1873,  s.  17,  she  is 
not  necessarily  wholly  in  fault ;  but  if  the  other 
ship  has  been  guilty  of  negligence  or  a  breach  of 
the  r^ulations,  the  latter  will  also  be  held  to 
blame  and  the  damages  divided  between  them. 
The  Htbemia.,  31  L.  T.  803  ;  24  W.  R.  60  ;  2  Asp. 
M.  C.  454— P.  C. 

YeMol  Towinff  doomed  in  Fault  fQr  Infringo- 
ment  byYoisal  m  Tow.] — A  pilot  boat  in  tow  of 
a  brigantine  had  a  masthead  light  and  no  side 
lights  up : — Held,  that  the  brigantine  was 
in  fault  under  36  &  37  Vict.  c.  85,  s.  17,  fur  the 
infringement  of  the  law  as  to  lights  by  the  pilot 
boat.  7^  Mary  HonmeU,  48  L.  J.,  Adm.  54  ; 
4  P.  D.  204  ;  40  L.  T.  368  ;  4  Asp.  M.  C.  101. 

Wrong  Lighti — Ko  Look-out  on  other  Ship.] 

— ^Wbere  there  was  no  look-out  on  the  other  ship  : 
— Held,  that  the  absence  of  side-lights  in  the 
plaintiffs  ship  could  not  have  contributed  to  the 
collision,  and  that  36  &  37  Vict.  c.  85,  s.  17,  did 
not  apply.  The  Englithman,  47  L.  J.,  Adm.  9  ; 
3  P.  D.  181  ;  37  L.  T.  412  ;  3  Asp.  M.  C.  506. 

Btem  Light.]— See  Tlie  Palinurus,  37  W.  R. 
266— C.  A. 

There  miut  bo  an  opportunity  of  applying  the 
Segnlationi.] — ^A  ship  failing  to  obey  one  of  the 
regulations  for  preventing  collisions  whereby  a 
collision  occurs,  is  not  to  be  deemed  to  be  in 
fault  within  the  Merchant  Shipping  Act,  1873 
(36  &  37  Vict,  c  85),  s.  17,  if  the  circumstances 
were  such  that  a  competent  seaman  exercising 
reasonable  care  could  not  have  discovered  that 
the  regulation  was  in  fact  applicable.  Tlie 
Theodore  H.  Rand,  Baker  v.  The  Theodore  H. 
Band,  56  L.  J.,  Adm.  65  ;  12  App.  Cas.  247  ;  56 
L.  T.  343 ;  35  W.  R.  781  ;  6  Asp.  M.  C.  122— 
H.  L.  (E.) 


Of  two  sailing  ships  approaching  one  another, 
the  *'  S."  was  running  free,  and  the  '•  T."  was  close- 
hauled  on  the  port  tack.  It  was  therefore  the 
duty  of  the  "  T."  to  keep  her  course  in  accordance 
with  arts.  14.  22,  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea  (1884),  but  those  navi- 
gating the  "  T.,"  in  the  belief  that  the  "  S."  was 
close-hauled  on  the  starboard  tack,  ported, 
whereby  a  collision  occurred  : — Held,  that  since 
with  oitlinary  skill  and  by  the  exercise  of  reason- 
able care  those  navigating  the  '*  T.''  could  not 
have  ascertained  that  the  "  S."  was  running  free, 
the  **  T."  was  not  to  be  deemed  to  be  in  fault 
within  the  Merchant  Shipping  Act,  1873  (36&37 
Vict.  c.  85),  s.  17.    lb. 

Short  Soreoni.] — See  The  Fanny  3f.  Carvill, 
supra. 

Light  Interoeptod  by  Saili.] — Where  a  ship^s 
side-light  was  fixed  in  the  rigging,  but  was  not 
proved  to  have  been  intercepted  by  the  foresail 
or  otherwise  : — Held,  that  there  was  no  infringe- 
ment of  art.  3  (b)  of  the  regulations,  and  no 
presumption  of  fault.  Th^  Glamorganshire,  13 
App.  Cas.  454  ;  59  L.  T.  572  ;  6  Asp.  M.  C.  344 
— P.  C. 

Lighti  not  Burning.] — ^Where  there  has  been  a 
departure  from  an  important  rule  of  navigation, 
if  the  absence  of  due  observance  of  the  rule  can 
by  any  possibility  have  contributed  to  the  acci- 
dent, then  the  party  in  default  cannot  be  excused. 
Where  the  lights  of  the  complaining  vessel  w^ere 
not  properly  burning,  and  were  not  visible  on 
board  the  other  vessel : — Held,  that  in  the 
absence  of  proof  that  this  latter  was  also  to  blame, 
the  suit  must  be  dismissed.  The  Arklow,  Emery 
V.  Cichero,  53  L.  J.,  P.  C.  9  ;  9  App.  Ciis.  136; 
50  L.  T.  305  ;  5  Asp.  M.  C.  219— P.  C. 

Wrong  Light  of  Trawler  not  Mon  by  other 
Ship.] — Where  a  steamship  having  come  into 
collision  with  a  trawler,  which,  in  violation  of 
the  regulations  for  preventing  collisions  at  sea, 
was  carrying  a  white  masthead  light  in  addition 
to  side-lights,  and  it  appeared  that  those  on 
board  the  steamship  had  not  seen  the  white 
light,  the  court  refused  to  hold  the  trawler  to 
blame  for  the  breach  of  the  regulations,  on  the 
ground  that  it  could  not  possibly  have  contributed 
to  the  collision.  TJie  Chtt-ean,  53  L.  T.  60  ;  5 
Asp.  M.  C.  476. 

Slight  Obiouration  of  Light.] — The  starboai-d 
light  of  the  plaintifh'  vessel  was  obscured  by 
the  cathead  to  an  extent  of  from  two-and-a- 
half  to  three  degrees ;  but  with  this  exception 
her  side  lights  shewed  an  unbroken  light  over 
ten  points  of  the  horizon  : — Held,  that  there 
was  no  such  infringement  of  art.  3  of  the  Regu- 
lations for  Preventing  Collisions  at  Sea  as  to 
oblige  the  court,  under  the  Merchant  Shipping 
Act,  1873,  s.  17,  to  hold  the  vessel  to  blame  for 
the  collision.  Tlie  Fire  Queen,  56  L.  J.,  Adm. 
90  ;  12  P.  D.  147  ;  57  L.  T.  312  ;  36  W.  R.  16  ;  6 
Asp.  M.  C.  146. 

Only  Chanoo  of  avoiding  Colliiion.] — ^A  steam- 
ship, approaching  another  vessel,  so  as  to  involve 
risk  of  collision,  may  be  justified  in  keeping  her 
engines  going  full  speed  ahead,  where  she  is 
pl^ed  in  a  position  of  danger  by  the  neglect  of 
the  other  vessel  to  exhibit  one  of  her  lights 
whilst  shewing  the  other  and  there  is  no  other 
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chance  of  escaping  collision.  The  Benares^  53 
L.  J.,  Adm.  2 ;  9  P.  D.  16  ;  49  L.  T.  702 ;  32 
W.  B.  268  ;  5  Asp.  M.  C.  171— C.  A. 

Pratnmptioii  of  Fault  though  no  Vegligonee 
in  7aet.J  —  The  B^alations  for  Preyenting 
Collisions  at  Sea,  made  under  the  authority  of 
the  Merchant  Shipping  Acts,  1854  to  1873,  must 
under  the  17th  section  of  the  36  &  37  Vict.  c.  85, 
be  strictly  followed.  Actual  necessity,  not 
considerations  of  discretion  and  expediency,  even 
though  skilfully  acted  on,  can  alone  excuse  their 
non-observance.  7%/>  Khedive^  Stoomvart  Meutt- 
9chappy  yi'derland  t.  P.  and  O.  Steam  Kaviga- 
turn  Co.,  52  L.  J.,  Adm.  1 ;  5  App.  Gas.  876  ;  43 
L.  T.  610 ;  29  W.  R.  173 ;  4  Asp.  M.  C.  567— 
H.  L.  (B.) 


The  Court  muit  Deoido  whether  the  Infringo- 
moiit  eould  haye  eauied  CoUisioB.] — In  con- 
sidering whether  a  breach  of  the  r^ulations 
for  preventing  collisions  could  possibly  have 
contributed  to  a  collision,  the  court  must  take 
into  consideration  the  whole  of  the  evidence, 
even  where  there  is  a  conflict,  subject  to  the 
qualification  that  the  onus  of  proof  lies  on  those 
infringing  the  regulations ;  and  if  upon  such 
evidence  the  court  comes  to  the  conclusion  that 
the  breach  oould  not  possibly  have  contributed 
to  the  collision,  the  ship  committing  it  is  not  to 
be  deemed  to  blame  in  respect  thereof.  The 
Hermodj  62  L.  T.  670  ;  6  Asp.  M.  C.  509. 

In  an  action  of  collision  it  was  proved  that  the 
lights  carried  by  one  of  the  vessels  were  so  fixed 
as  to  be  partiidly  obscured,  and  that  there  was 
therefore  an  infringement  of  art.  6  of  the  regula- 
tions : — Held,  by  the  court  below,  that,  under 
the  Merchant  Shipping  Act,  1873,  s.  17,  the 
vessel  whose  lights  were  thus  obscured  must  be 
held  to  have  been  in  fault,  without  any  inquiry 
as  to  whether  such  obscuration  could  possibly 
have  been  a  cause  of  the  collision  :-^But  held, 
by  the  court  of  appeal,  that,  in  the  circum- 
stances, it  was  the  duty  of  the  court  to  inquire 
into  the  facts  in  order  to  ascertain  whether  the 
infringement  of  the  regulations  could  possibly 
have  contributed  to  the  collision,  and  that  inas- 
much as  it  appeared  from  inquiry  into  the 
relative  positions  of  the  two  vessels  that  the 
obscuration  of  the  lights  could  not  possibly  have 
caused  the  accident,  the  vessel  carrying  such 
lights  was  not  to  blame.  The  Duke  of  Buccletush^ 
[1891]  A.  C.  310  ;  65  L.  T.  422 ;  7  Asp.  M.  C.68 
— H.  L.  (E.) 

Bookloif  Kegligoaeo  by  one  Ship — Slight 
Infdngement  of  Begnlationi  by  other  Ship.] — 
Where  in  a  collision  it  appeared  that  one  vessel 
had  been  navigated  with  reckless  negligence,  and 
the  other  had  committed  a  comparatively  venial 
error  in  not  slackening  speed  in  good  time: — 
Held,  that  a  regulation  for  preventing  collisions 
at  sea  having  been  infringed  by  the  latter  vessel 
without  necessity,  it  could  not  be  absolved  from 
the  consequences  prescribed  by  statute,  and  must 
be  held  to  be  liable.  The  Arratoon  Apcar, 
Ocean  Steamship  Co.  v.  Apear.,  59  L.  J.,  P.  C.  49  ; 
15  App.  Gas.  37  ;  62  L.  T.  331 ;  38  W.  R.  481  ;  6 
Asp.  M.  C.  491— P.  G. 

lafMngemont  of  Mersey  Enlos.] — ^An  infringe- 
ment of  the  rules  in  force  in  the  Mersey  sea 
channels,  under  37  &  38  Vict.  c.  52,  is  within 
the  penalty  of  36  &  37  Vict.  c.  85,  s.  17.  The 
Lady  Downehire,  48  L.  J.,  Adm.  41  ;  4  P.  D.  26  ; 
39  L.  T.  236 ;  27  W.  R.  648  ;  4  Asp.  M.  G.  25. 


ObeeuratioB  of  Lights.^ — ^A  brig  was  carrying 
her  lights  aft  in  a  position  in  which  they  were 
obscured  to  the  extent  of  a  point  in  a  point  and 
a  half  on  either  bows.  She  came  into  collision 
with  a  barque  on  the  other  tack.  The  brig  was  in 
fault,  under  36  &  37  Vict.  c.  85,  s.  17.  The 
Tirzak,  48  L.  J.,  Adm.  15  ;  4  P.  D.  33  :  39  L.  T. 
547  ;  27  W.  R.  584  ;  5  Asp.  M.  G.  56. 

7oreigB  Shipe.] — ^A  foreign  ship  held  in  fault 
for  a  collision  on  the  high  seas,  her  lights  having 
been  partially  obscur^  under  36  &  37  Vict, 
c.  85,  B.  17.  The  Magnet,  L.  R.  4  A.  &  E.  417  ; 
32  L.  T.  129  ;  2  Asp.  M.  G.  478. 

b.  Hot  standing  by,  after  Oollision. 

failure  to  render  Aniataaee.] — ^The  Merchant 
Shipping  Act,  1873  (36  &  37  Vict.  c.  85),  s.  16, 
having  imposed  upon  the  master  of  every  ship, 
in  case  of  collision  with  another  ship,  a  daty, 
"  if  and  so  far  as  he  can  do  so  without  danger 
to  his  own  vessel,  crew  and  passengers  (if  any), 
to  stay  by  the  other  vessel  until  he  has  ascer- 
tained that  she  has  no  need  of  further  assistance, 
and  to  render  to  the  other  vessel,  her  master, 
crew  and  passengers  (if  any),  such  assistance  aa 
may  be  practicable  and  as  may  be  necessary  to 
save  them  from  any  danger  caused  by  such 
collision "  ;  this  duty  is  not  discharged  by  & 
steamship  where,  it  being  practicable  and  safe 
to  lower  a  boat  to  render  assistance,  although 
possibly  dangerous  to  stay  by  the  injured  ship, 
she  continues  her  voyage  without  lowering  her 
boat,  and  merely  hails  and  signals  for  other 
vessels  to  go  to  the  assistance  of  the  injured 
ship.     The  AdriatU,  33  L.  T.  102 ;  3  Asp.  M.  G.  16. 

A  ship  failing  to  render  assistance  to  another 
with  which  she  has  been  in  collision,  and  shew> 
ing  no  reasoDable  cause  for  such  failure,  wiU  be 
held  to  blame  for  the  collision,  unless  proof  is 
given  to  the  contrary  on  her  behalf.    lb. 

When  a  collision  takes  place  which  might  prob- 
ably endanger  life,  it  is  the  duty  of  the  vessel  to 
stay  by  until  the  extent  of  the  damage  is  ascer- 
tained. The  Queen  of  the  Orwell,  7  L.  T.  839  ; 
11  W.  R.  499. 

If  it  does  not  stay  by,  the  burden  of  proof  that 
the  collision  did  not  take  place  by  its  default  is- 
thrown  upon  the  owners.    Ih. 

The  first  duty  of  any  vessel  that  by  oollision 
injures  another  vessel,  is  to  wait  to  ascertain 
the  extent  of  that  injury,  and  to  render  what 
assistance  it  may  be  able  to  protect  life  and  pn>^ 
perty.    The  Oernmnia,  21  L.  T.  44— P.  G. 

When  Silk  of  Capture  Imminent.] — 

Although  it  is  the  duty  of  every  vessel,  whether 
British  or  foreign,  to  render  assistance  to  another 
which  she  has  injured  in  oollision,  the  rule  will 
not  compel  a  ship  to  remain  alongside  another  so- 
injured  so  as  to  run  risk  of  capture  by  an  enemy*8. 
fleet.  Ttie  Thuringia,  41  L.  J.,  Adm.  44  ;  26  L.T. 
446  ;  1  Asp.  M.  G.  283. 

Compulsory  Pilotage.]— Under  25  &  26  Vict, 
c.  63,  s.  33,  in  the  case  of  collision  between  two- 
ships  it  was  declared  to  be  the  duty  of  the  person 
in  charge  of  each  ship  to  render  assistance  to  the 
other,  and  in  case  he  failed  to  do  so  without 
reasonable  excuse,  the  collision  in  abeence  of 
proof  to  the  contrary  was  to  be  deemed  to  have 
been  caused  by  his  wrongful  act.    Two  steam- 
ships, the  "  Queen "  and  **  Lord  John  Russell," 
eadi  under  the  charge  of  a  compulsory  pilot,, 
came  into  collision,  in  the  Thames.-  The  *'  Queen  '*' 


718 


SHIPPING— XX.  CoUuum. 


714 


was  fiolelj  to  blame,  and  after  the  collision  she 
rendered  no  assistance  to  the  other  yessel,  and 
shewed  no  ezcnse  for  having  failed  to  do  so  : — 
Held,  that  the  mere  fact  of  her  having  a  pilot  on 
board  did  not  exempt  her  from  liability.  The 
Qufen,  38  L.  J.,  Adm.  39  ;  L.  R.  2  A.  &  E.  354  ; 
30  L.  T.  866. 

The  person  in  charge  intended  by  that  section 
18  the  master.    Jb, 

Salvage.] — ^A  vessel  which  has  caused  a  col- 
lision is  not  entitled  to  salvage  services  for  assist- 
ance rendered  after  sach  collision.  The  Glen- 
gaher,  41  L.  J.,  Adm.  84;  L.  R.  3  A.  &  E. 
634;  27  L.  T.  386;  21  W.  R.  168;  1  Asp.  M.  C.  401. 

Standing-by  Bule  appliei  to  Colliiion  with 
Open  Bea-going  Boat— What  ii  a  **  Ship."]— A 

collision  took  place  between  a  steamship  and  a 
fishing  coble.  The  coble  sank,  and  three  men  on 
board  were  lost.  The  coble  was  of  ten  tons 
burden,  twenty-four  feet  in  length,  decked  for- 
ward only,  with  two  movable  masts  and  a  sail 
for  each.  8he  was  accustomed  to  go  twenty 
miles  out  to  sea,  and  to  remain  out  for  some  hours 
at  a  time,  and  was  usually  under  sail,  but  was 
sometimes  propelled  by  oars  when  convenient. 
An  inquest  was  held  on  the  body  of  one  of  the 
men  who  were  lost,  and  a  solicitor  appointed 
by  the  board  of  trade  took  notes  of  the  evidence, 
and  forwarded  them  to  the  board,  who  applied 
to  two  justices  to  hold  an  inquiry  into  the  colli- 
sion. The  justices  held  the  inquiry,  decided  that 
the  coble  was  a  sea-going  ship,  that  there  was  a 
collision  between  two  ships,  and  that  the  master 
and  mate  of  the  steamer  did  not  duly  render 
assistance  to  save  life,  and  ordered  that  the  cer- 
tificates of  the  master  and  mate  of  the  steamer 
should  be  suspended  for  three  months : — Held, 
first,  that  if  the  coble  was  a  ship,  one  ship  had 
caused  loss  to  another ;  and  even  if  she  was  not, 
there  was  a  casualty  to  the  steamship,  and  there- 
fore there  was  a  case  for  investigation  by  the 
justices  under  17  &  18  Vict.  c.  104  (the  Merchant 
Shipping  Act,  1854),  s.  433.  Ftrgvson  or  Hvt- 
chiHson,  Ex  parte,  40  L.  J.,  Q.  B.  105  ;  L.  R.  6 
Q.  B.  280 ;  24  L.  T.  96 ;  19  W.  R.  746 ;  1  Asp. 
M.  G.  8. 

Held,  secondly,  that  the  word  "  ship  **  applied 
to  all  craft  which  substantially  went  to  sea,  and 
only  used  oars  as  an  auxiliary  power,  and  that 
there  had  been  a  collision  between  two  ships 
within  the  25  &  26  Vict.  c.  63,  s.  33,  and  that 
therefore  the  order  was  good.    lb. 

Hot  aniwering  Blue  Lights  of  other  Ship.] — 
The  "  E.  H.,"  after  a  collision  with  the  "  M.," 
burnt  rockets  and  blue  lights  as  signals  of  dis- 
tress, but  the  "  M."  did  not,  as  she  might  have 
done,  reply  to  these  signals : — Held,  a  breach  of 
the  statutory  duty  of  rendering  assistance  under 
36  &  37  Vict.c.  85,  s.  16,  and  that  the  "  M."  was 
therefore  to  lie  deemed  to  blame.  The  Emmy 
Haaee,  63  L.  J.,  Adm.  43  ;  9  P.  D.  81 ;  60  L.  T.  372  ; 
32  W.  R.  880  ;  5  Asp.  M.  C.  216. 

Applieation  to  Foroign  Shipo.] — The  rule  con- 
tained in  the  Merchant  Shipping  Amendment 
Act,  1862  (26  &  26  Vict.  c.  63),  s.  33,  that  the 
omission  by  any  ship,  after  a  collision,  to  render 
all  practicable  assistance  to  another,  shall  be  pre- 
sumptive evidence  against  the  former  that  she  is 
in  fault,  does  not  apply  to  United  States  ships, 
because  that  rule  has  not  been  adopted  by  the 
United  States.  The ^^etada,2^  L.  T.  720 ;  1  Asp. 
M.  C.  477. 


3.  Liability. 
a.  Panonal  Z«Ubillty  of  Shipowner. 

Ship  aratt  bo  in  Fault.] — ^The  shipowner  is  not 
liable  unless  his  ship  is  in  fault  for  the  collision. 
The  Oathsrine  of  Dover,  2  Hag.  Adm.  164.  And 
tee  1.  Neglioencb,  supra,  cok.  686  seq. 

Owner  not  Liable  qui  Owner.] — Owner  not 
liable  qu&  owner ;  only  as  employer  of  wrong- 
doer or  as  wrongdoer  himself.  Per  Lord  Cairns. 
Wear  River  Commiuioneri  v.  Adamson,  47  L.  J., 
Q.  B.  193 ;  2  App.  .Cas.  743,  761  ;  37  L.  T.  643  ; 
26  W.  R.  217  ;  3  Asp.  M.  C.  521— H.  L.  (E.) 

And  see  Simpson  v.  ThompaoUj  3  App.  Gas. 
279  ;  38  L.  T.  1  ;  3  Asp.  M.  C.  ^67.  Hibbe  v. 
Roe9,  9  B.  &  S.  656  ;  35  L.  J.,  Q.  B.  193;  L.  R. 

1  Q.  B.  534  ;  12  Jur.  (N.8.)  812  ;  16  L.  T.  67. 

Ship  or  Owner  may  be  mod  in  Admiralty.] — 

— In  admiralty  the  shipowner  msy  be  sued 
personally,  or  the  ship  in  rem.  Per  Dr.  Lushing- 
ton.    The  Griefttvald,  Swabey,  430,  435. 

Xaeter  Towing  Ship  without  Authority.] — 

Where  a  master  without  express  authority  from 
his  owners  took  a  disabled  ship  in  tow  and 
damaged  her  bv  collision  :—  Held,  that  his  owners 
were  liable.    He  Thetit,  38  L.  J.,  Adm.  42  ;  L.  R. 

2  A.  &  E.  366  ;  22  L.  T.  276. 

Kalieious  Aot  of  Maater.] — Owners  are  not 
liable  for  collision  caused  by  malicious  act  of  the 
master.  The  Druid,  1  W.  Rob.  391.  The  Ida, 
Lush.  6.  See  also  MoQhee  v.  Anderson,  supra, 
col.  72.  The  Dunloisii,  Currie  v.  MeKnight, 
infra,  col.  924. 

— —  Of  Crew.  J— If  one  of  a  ship's  crew  does 
a  wilful  act  of  injury  to  another  ship,  without 
any  direction  from  or  privity  of  the  master,  an 
action  cannot  be  maintained  against  the  master, 
although  he  was  on  board  at  the  time.  Bwoeher 
V.  Aoidetrom,  1  Taunt.  568  ;  10  R.  R.  608. 

Infdngement  of  the  Begulatiom  by  Maater — 
Owners  liable.] — The  owner  is  liable  for  a 
breach  of  the  regulations  by  his  servants.  Grill 
V.  General  Iron  Screw  Collier  Co,,  37  L.  J.,  C.  P. 
206  ;  L.  R.  3  C.  P.  476  ;  18  L.  T.  486  ;  16  W.  R. 
796.  The  Franconia,  2  P.  D.  8  ;  36  L.  T.  721 ;  25 
W.  R.  197  ;  3  Asp.  M.  C.  295— C.  A.  The  Seine, 
Swabey,  411. 

Damage  by  Tug  hired  by  Harbour  Authority.] 
— Action  against  a  harbour  authority  by  owner 
of  ship  injured  by  the  fault  of  her  tug,  whose 
owners  had  contracted  with  the  harbour  authori- 
ties to  tow  vessels  in  at  a  reduced  rate  : — Held, 
that  the  harbour  authorities  were  not  liable. 
Cuthbertson  v.  Parsons,  12  C.  B.  304 ;  21  L.  J., 
C.  P.  165. 

Leoiee  of  Ferry.] — ^The  lessee  of  a  ferry  hired 
a  tug  to  work  the  ferry,  and  a  passenger  was 
injured  by  the  negligence  of  the  tug's  crew  : — 
Held,  that  although  the  ferryman  paid  the  tug's 
crew,  they  were  the  servants  of  her  owner,  and 
that  he  was  liable.  Dalyell  v.  Tyrer,  EL  Bl.  k  El. 
899. 

Barge  Lent  to  One  who  VaTigatee  her  by  hie 
own  Berrants.] — The  owners  of  a  barge  lent  to 
one  who  navigates  her  by  his  own  servants  are 
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not  liable  for  damage  done  by  her.  Per  Best,  J. 
Scott  V.  Scott,  2  Stark.  488  ;  20  R.  R.  711. 

Ship  Damaging  Harboar  Works.] — Notwith- 
standing the  Harbours,  Docks  and  Piers  Act, 
1847  (10  &  11  Vict.  c.  27,  s.  74),  the  owners 
of  a  ship  that  damages  harbour  works  without 
negligence  of  those  on  board  are  not  liable. 
Wear  River  CoinmUfivners  v.  Adumaon,  46  L.  J., 
Q.  B.  83  ;  2  App.  Cas.  743 ;  37  L.  T.  543  ;  24 
W.  R.  872  ;  3  Asp.  M.  C.  621— H.  L.  (E.)  Over- 
ruling  The  Merle,  31  L.  T.  447,  and  DtnnU  v. 
Titrell,  42  L.  J.,  M.  C.  33  ;  L.  R.  8  Q.  B.  10 ;  27 
L.  T.  482  ;  21  W.  R.  170  ;  2  Asp.  M.  C.  402. 

8]iip  worked  by  Skipper— Owner  ikaring 
Profits.] — Where  the  ship  was  worketi  entirely 
by  the  skipper,  under  an  agreement  with  the 
owner  that  the  latter  should  take  one-third  of 
the  profits,  the  owner  held  liable  for  damage 
done  by  the  ship.  Steel  v.  Letter,  47  L.  J.,  C.  P. 
43 ;  3  C.  P.  D.  121  ;  37  L.  T.  642  ;  26  W.  R.  212  ; 
3  Asp.  M.  C.  637.  And  see  McGhee  v.  Anderstm, 
22  Ct.  of  Sess.  Cas.  (4th  ser.)  274. 

Tow]age  Contraot — Condition  exempting  fkrom 
Liability  for    Kegligenoe  of  Servants.]  —  The 

master  of  a  steam  tug,  who  hnd  contract<xl  to  tow 
a  fishing  smack  out  of  the  harbour  of  Great  Yar- 
mouth to  sea  on  the  terms  that  his  owners  should 
not  be  liable  for  damage  arising  from  any  negli- 
gence or  default  of  themselves  or  their  servants, 
after  the  towage  had  been  in  part  performed,  took 
in  tow  in  addition  to  the  smack  six  other  vessels, 
and  in  consequence  was  unable  to  keep  the 
fishing  smack  in  her  course,  so  that  she  went 
aground  and  was  lost.  By  having  more  than  six 
vessels  in  tow  at  once  the  master  of  the  tug 
disobeyed  a  regulation  made  by  the  harbour- 
master of  Great  Yarmouth  under  statutory 
authority.  The  owners  of  the  fishing  smack 
brought  an  action  against  the  owners  of  the 
steam  tug  to  recover  damages  : — Held,  that  the 
loss  of  the  smack  was  occasioned  by  the  negli- 
gence of  the  master  of  the  tug;  but  that  the 
defendants  were  protected  from  liability  by  the 
terms  of  the  towage  contract,  and  that  the  action 
must  be  dismissed.  The  United  Service  (or  Cole') 
V.  Great  Yarmouth  Steam  Tug  6b.,  63  L.  J., 
Adm.  1  ;  9  P.  D.  3  ;  49  L.  T.  701  ;  6  Asp.  M.  C. 
170— C.  A. 

Personal  Remedy  where  Bes  Insnffleient.] — 
If  the  value  of  the  defendant's  vessel  and  freight 
is  not  equal  to  the  damage  done,  the  plaintiff 
may,  after  judgment,  obtain  a  monition  against 
the  defendant  personallv  to  satisfy  the  deficiency. 
The  Zephyr,  U  L.  T.  361. 

Liability  for  Fault  of  Waterman.]  — The 
owner  of  a  barge  employed  M.,  a  freeman  of  the 
Waterman's  Company,  and  "W.,  an  apprentice  of 
a  freeman,  to  navigate  it  from  the  Pool  to 
Lambeth  and  back,  and  they  were  to  receive  7s. 
each  for  the  voyage.  By  the  Waterman's  Act. 
none  but  freemen  and  apprentices  of  freemen  or 
of  the  widows  of  freemen  are  allowed  to  act  as 
watermen  or  lightermen  on  the  river  Thames 
within  certain  limits.  While  under  the  care 
and  management  of  M.  and  W.,  and  by  their 
miscoi^duct,  the  barge  injured  another  barge  : — 
Held,  that  the  owner  was  liable,  M.  and  W. 
being  in  point  of  law  his  servants ;  and  that 
he  was  not  protected  from  his  prim&  facie 
liability  in  respect  of  the  injury  occasioned  by 


their  misconduct,  by  the  Waterman^s  Act  restrain- 
ing him  to  select  his  servants  in  the  particular 
trade  from  a  privileged  class.  Martin  v.  Tem- 
pei'ley,  4  Q.  B.  298  ;  3  G.  &  D.  497  ;  12  L.  J., 
Q.  B.  129  ;  7  Jur.  160. 

Harbonr-Xaster.] — ^Where  a  master  and  crew- 
are  bound  by  statute  to  obey  the  directions  of  a 
harbour-master  in  going  into  dock,  and  a  oolUsion 
is  occasioned  by  the  ship  being  conducted  accord- 
ing to  the  harbour-master's  directions,  the  ship 
is  not  liable.  The  Bilbao,  Lush.  149 ;  3  L.  T. 
338. 

Shipowner  liable  though  his  Ship  is  sunk.] — 
The  shipowner  is  not  discharged  of  liability  by 
the  sinking  of  his  ship.  TJte  Siormandy,  39 
L.  J.,  Adm.  48  :  L.  R.  3  A.  &  E.  152  ;  23  L.  T. 
631  ;  18  W.  R.  903. 

Ship  under  Charter.^ — A  steam  vessel  was 
under  charterparty  for  six  months,  the  owners  to 
keep  it  in  onler,  for  the  conveyance  of  goods 
from  Newcastle  and  Goole,  or  sach  other  coasting 
station  as  the  charterer  might  from  time  to  time 
employ  it  in.  The  crew  was  appointed  by  the 
owners,  but  paid  by  the  charterer,  who  was  also 
to  pay  all  disbursements.  The  charterer  did  not 
interfere  with  the  navigation  of  the  vessel ;  but 
while  he  was  on  board,  through  the  negligence  of 
the  crew,  it  ran  against  and  injured  the  plain- 
tiff's keel : — Held,  that  the  owners  were  liable. 
FeiiUm  V.  Dublin  Steam  Packet  Co.,  1  P.  &  D. 
103  ;  8  A.  &  E.  835  ;  8  L.  J.,  Q.  B.  28. 

Vessel  Cfhartered  to  the  Kavy  CommissionerB.1 

— If  a  ship  is  chartered  to  the  commissioners  of 
the  navy  as  an  armed  vessel,  and  an  injury  is 
done  to  another  vessel  by  the  misconduct  of  the 
persons  on  board  the  former,  while  a  commander 
of  the  navy  and  a  king's  pilot  are  on  board,  an 
action  for  the  injury  may  be  sustained  against 
the  owners  of  the  chartered  ship.  Fletcher  v. 
BraddU'k,  2  Bos.  &  P.  (N.B.)  182  ;  9  R.  R.  633. 

Xaster   Obeying   Orders.1 — A.  and    B. 

were  respectively  owners  of  vessels  which,  with 
many  others,  were  taken  up  by  government  for 
the  conveyance  of  troops  upon  an  expedition  of 
war  in  the  Black  Sea.  The  transports  were 
towed  by  steamers  to  their  destination,  each 
steamer  having  attached  to  her  two  transports, 
the  masters  of  which  were  under  her  immediate 
order  and  control.  The  commander  of  the 
steamer  to  which  B.'s  vessel  and  another  were 
attached,  on  reaching  the  anchoring  ground  in 
the  evening,  having  dropped  his  anchor,  desired 
the  masters  of  his  tows  to  hold  on  by  their  warps 
or  hawsers ;  but,  in  the  course  of  the  night,  a 
storm  arose,  which  caused  B.'s  vessel  to  swing 
with  violence  against  A.'s  vessel,  w^hereby  it  was 
considerably  damaged.  In  an  action  for  the 
damage  so  caused,  the  judge  told  the  jury  that 
B.  would  not  be  responsible  if  the  injury  com- 
plained of  resulted  from  a  strict  obedience  on  the 
part  of  the  master  to  the  orders  of  the  ofiicer  in 
command  of  the  steamer ;  but  that,  assuming 
that  the  master  was  justified  by  the  orders  he 
received  in  abstaining  from  anchoring  in  the 
first  instance,  it  was  for  them  to  consider  whether 
he  had  not  been  guilty  of  negligence  and  want 
of  good  seamanship  in  continuing  to  hold  on 
by  his  warp  under  the  altered  state  of  circum- 
stances, there  being  some  evidence  to  shew  that 
the  accident  might  have  been  averted  if  he  had 
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dropped  his  anchor  when  the  storm  came  on  : — 
Held,  no  misdirection.  Hodgkinson  v.  Fernie,  2 
C.  B.  (N.S.)  415  ;  26  L.  J.,  C.  P.  217  ;  3  Jur. 
(KA)  818. 

Shipowner  Liable  by  Maritime  Law.]  — A 
British  and  a  Spanish  ship  were  in  collision  on 
the  hi^h  seas.  The  British  owners  sued  the 
Spanish  owners,  who  had  an  office  in  England. 
The  Spanish  owners  pleaded  that  by  Spanish 
law  shipowners  are  not  personally  liable  in  such 
case :— Held,  that  the  plea  was  bad,  as  by  the 
general  maritime  law,  which  was  the  law  appli- 
cable, the  shipowners  ai-e  liable.  The  Lean,  50 
L.  J.,  Adm.  59  ;  6  P.  D.  148  ;  44  L.  T.  613  ;  29 
W.  R.  916  ;  4  Asp.  M.  C.  404. 

Ship  in  Charge  of  Compnliory  Kot.]See 
10.  COMPULSOKY  Pilotage,  infra. 

b.  Liability  of  Ship  in  Admiralty— 
Xaritiine  Lien. 


Damage  lien.] — All  civilised  nations  recognise 
the  validity  of  maritime  lien,  and  will  enforce  it 
when  it  has  been  declared  by  a  foreign  court ; 
bnt  it  is  essential  that  it  should  appear  from  the 
proceedings  of  the  foreign  court  that  the  object 
of  the  suit  was  the  sale  of  the  ship,  and  not  a 
personal  remedy  against  the  captain  or  owners. 
The  Bold  Buceleugh  (infra)  considered.  The 
CUy  of  Mecca,  60  L.  J.,  Adm.  63  :  6  P.  D.  106  ; 
44  L.  T.  760  ;  4  Asp.  M.  C.  412— C.  A. 

Damage  creates  a  lien  on  the  ship  causing  the 
collision.  The  Bold  Buceleugh,  Harmer  v.  Bell, 
7  Moore,  P.  C.  267. 

A  Scotch  steamer  ran  down  an  English  vessel 
in  the  Humber.    An  action  was  commenced  in 
the    court  of   admiralty  in    England    by    the 
owners  of  the  English  vessel  against  the  owners 
of  the  steamer,  and  a  warrant  of  arrest  issued 
against  the  ship ;  but  before  the  ship  could  be 
arrested  she  had  sailed  for  Scotland.    A  suit  was 
then  commenced  by  the  owners  of  the  English 
yeesel  against  the  owner  of  the  steamer,  in  the 
court  of   session  in  Scotland,  for  the  damage, 
and  the  steamer  was  arrested  under  process  of 
that  court,  but  subsequently  released  upon  bail 
Afterwards,  and  pending  these  proceedings,  the 
steamer  was  sold,  without  notice  to  the  pur- 
chaser of  this  unsatisfied  claim  against  her.    The 
proceedings  in  the  court  of  session  were  still 
pending,  when  the  steamer,  having  come  within 
the  jurisdiction  of  England,  was  again  arrested 
under  process  of  the  high  court  of  admiralty 
in  England,  and  an  action  for  damage  commenced 
in  that  court  for  the  same  cause  of  action  as  was 
still  pending  in  Scotland,  instructions  being  sent 
to  Scotland  to  abandon  the  proceedings  in  the 
court  of  session.     The  owner  of  the  steamer 
appeared  under  protest  in  the  admiralty  court, 
and  pleaded,  first,  lis  alibi  pendens ;  and,  secondly, 
that  he  was  a  purchaser  for  value  without  notice  : 
— Held,  first,  that  the  plea  of  lis  alibi  pendens 
was  bad,  as  the  suit  in  Scotland  was,  in  the  first 
instance,  in  personam,  the   proceedings  being 
commenced  by  process  against  the  persons  of 
the  owners  of  the  vessel,  and  the  arrest  of  the 
steamer  only  collateral  to  secure  the  debt,  while 
the  proceedings  in  the  admiralty  court  in  Eng- 
land were,  in  the  first  instance,  in  rem,  against 
the  vessel,  and  therefore  the  two  suits  being  in 
their  nature  different,  the  pendency  of  one  suit 
could  not  be  pleaded  in  suspension  of  the  other. 


Secondly,  that  as,  by  the  civil  law,  a  maritime 
lien  does  not  include  or  require  possession,  but 
being  the  foundation  of  proceedings  in  rem  (a 
process  requisite  only  to  perfect  a  right  inchoate 
from  the  moment  the  lien  attaches),  such  lien 
travels  with  the  thing  into  whosesoever  possession 
it  may  come,  and  when  carried  into  effect  by  a 
proceedingin  rem,  relates  back  to  the  period  when 
it  first  attached  ;  the  steamer  was  liable  for  the 
damage  committed  by  her,  though  in  the  hands 
of  a  purchaser  without  notice  of  the  damage,  or 
the  proceedings  instituted  against  her.    lb. 

Sooteh    Law— Semble.]— The   maritime 

law  of  Scotland  is  the  same  as  that  of  England 
as  regards  lien  for  damage.  The  Bold  Bucclevgh 
Csupra)  approved  The  Dwnlomt,  Onrrie  v. 
MoKnigU,^^  L.  J.,  P.  C.  19  ;  [1«97]  App.  Cas. 
97  ;  75  L.  T.  457  ;  8  Asp.  M.  C.  193— H.  L.  (Sc.) 

Cutting  the  other  Ship  Adrift— Wilfol  Act  of 
Crew.]— In  order  to  render  the  ship  liable,  she 
must  herself  be  the  instrument  with  which  the 
damage  is  done.  Thus,  where  the  crew  of  one 
ship,  in  order  to  facilitate  her  getting  under  way, 
wilfully  cut  the  moorings  of  another,  whereby 
the  latter  subsequently  went  ashore  and  was 
damaged,  it  was  held  that  no  damage  lien 
attached  to  the  former.    Ih, 


Lien  followi  Ship.]— A  maritime  lien  for 
damage  caused  by  a  collision  follows  the  ship 
causing  the  damage,  into  whosesoever  hands  she 
may  go,  and  can  be  enforced  at  any  time,  pro- 
vided there  has  been  no  improper  delay,  or 
laches,  in  enforcing  such  lien.  The  Enropa^Dean 
V.  Richarde,  2  Moore,  P.  C.  (N-S.)  1  ;  Br.  &  Lush. 
89  :  32  L.  J.,  Adm.  188  ;  9  Jur.  (N.S.)  690 :  8 
L.  T.  368.  The  Mellom,  3  W.  Rob.  16.  Tlie 
Nymph,  Swabey,  86. 

Lien  Attaohei  on  ColUiion.]  —  The  dam^ 
lien  attaches  at  the  instant  of  collision  ;  per  Dr. 
Lushington.  The  Mary  Anne  or  ^««,  36  L.  J., 
Adm.  6  ;  L.  B.  1  A.  &  tf.  8, 11  ;  12  Jur.  Ck.8.)  31  ; 
13  L.  T.  384  ;  14  W.  R.  136. 

Laches  in  Enforcing  Lien.]— A  delay  of  three 
years  to  arrest  the  ship  was  held  not  to  be  an 
unreasonable  delay,  the  owners  of  the  damaged 
vessel  having  used  reasonable  diligence  to  dis- 
cover her  whereabouts.    The  Europa,  supra. 

Reasonable  diligence  means  not  doing  every- 
thing  possible,  but  doing  that  which,  under 
ordinary  circumstances,  and  having  regard  to 
expense    and   difficulty,  could   be   reasonably 

required.    Ih, 

A  coUision  having  occurred  between  a  forei^ 
vessel  and  an  English  vessel,  the  master  of  the 
foreign  vessel  admitted  his  liability,  and  gave,  in 
satisfaction  of  the  damage,  a  biU  of  exchange, 
payable  on  the  arrival  of  his  vessel  at  her  port 
of  destination  in  Scotland.  Her  master,  how- 
ever, took  her  to  France,  where,  her  owner 
becoming  bankrupt,  she  was  sold  by  the  assignees 
of  his  estate  to  the  defendants,  who  brought  her 
to  England,  where  she  was  arrested  by  the 
owners  of  the  English  vessel  in  respect  of  the 
collision,  the  biU  of  exchange  never  Imving  been 
paid  :— Held,  that  the  owners  of  the  English 
vessel  had  not  lost  their  lien  for  damage  by 
reason  of  laches,  -or  by  the  subsequent  sale  of 
the  vessel.  Tlie  Charles  Amslta,  38  ^  J  ,  Adm. 
17;L.R.2A.&E.330;  19L.T.429;  17  W.  R. 
624.    And  see  TJie  Europa,  supra. 
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In  a  collision  action  in  rem  the  plaintifb  are 
not  limited  to  aoy  specified  time  daring  which 
they  must  institute  their  action,  hut  where  there 
has  been  a  long  lapse  of  time  between  the  collision 
and  the  institution  of  the  action,  and  the  defen- 
dants seek  to  have  the  action  dismissed  on  the 
ground  of  laches  and  delay,  the  question  for  the 
court  in  each  case  is  whether  it  is  inequitable  to 
allow  the  action  to  proceed,  and  in  determining 
this  question,  the  court  will  consider  the  oppor- 
tunities the  plaintiffs  have  had  of  arresting  the 
defendants'  ship,  the  availability  of  the  defen- 
dants* witnesses,  and  all  other  circumstances 
affecting  the  possibility  of  securing  a  fair  trial, 
and  should  the  action  be  allowed  to  proceed, 
every  reasonable  presumption  will  be  made  at 
the  hearing  in  favour  of  the  defendants.  The 
Kong  Magms,  [1891]  P.  223 ;  63  L.  T.  716  ;  6 
Asp.  M.  C.  683. 

Damage,  but  no  Colliiion.] — ^The  damage  lien 
attaches,  though  there  is  no  collision  with  the 
ship  arrested,  if  she  causes  damage  to  another. 
8emble.  The  Sistert,  46  L.  J.,  Adm.  39 ;  IP.  D. 
117  ;  84  L.  T.  338  ;  24  W.  K.  412  ;  6  Asp.  M.  C. 
683.    But  see  The  Dunlotsity  supra. 


Damage  by  Fault  of  Third  Ship.]— The 


Ship  Liable  in  rem  whoro  Ownan  aot 

liablo  at  Law.] — ^A  ship  chartered  by  her  ownen 
to  another  person  who  has,  under  the  charter, 
the  sole  control  and  management  of  the  ship 
and  crew,  whom  he  employs  and  pays,  ia  liable 
in  a  proceeding  in  rem  for  damage  done  to 
another  ship  by  collision  caused  by  the  fault  of 
the  crew.  The  Lemingtoft,  32  L.  T.  69 ;  23  W.  B. 
421  ;  2  Aap.  M.  C.  476.  ^ee  alwy  per  Selwyn,  L.J., 
The  Halley,  6  Moore,  P.  C.  (N.8.)  263  ;  37  L.  J., 
Adm.  33  ;  L.  R.  2  P.  C.  193,  201  ;  18  L.  T.  879  ; 
16  W.  R.  998.  And  per  Brett,  M.R.,  The  Parle- 
ment  Beige,  5  P.  D.  197,  218 ;  42  L.  T.  273  ;  28 
W.  R.  642 ;  4  Asp.  M.  G.  234. 


Yaoht  iu  Handf  of  Agent  fi>r  Sale.] — ^A 


"Intrepide,"  entering  Sunderland  harbour  under 
sail,  was  overtaking  the  **  Wheatsheaf,"  in  tow 
of  a  tug.  The  "  Intrepide  "  struck  the  tow-rope, 
and  the  tag  to  save  herself  cast  off  the  "  Wheat- 
sheaf,"  which  went  ashore  and  was  damaged : 
— Held,  that  the  "  Intrepide "  was  liable  in 
admiral^  in  rem.  The  Whrat9heaf  and  The 
Intrepide,  13  L.  T.  612.  And  see  Tlt^.  Itidttetrie, 
40  L.  J.,  Adm.  26  ;  L.  R.  3  A.  &  £.  303  ;  24  L.  T. 
446  ;  19  W.  R.  728  ;  1  Asp.  M.  C.  17. 

Damage  to  Harbour  Works.] — To  a  ship  that 
damages  harbour  works  the  damage  lien  attaches 
by  virtue  of  10  &  11  Vict  c  27.  The  Merle, 
31  L.  T.  447  ;  2  Asp.  M.  C.  402. 

Order  of  Damage  Claimants.] — Claimants  for 
damage  rank  in  the  order  of  their  judgments. 
ITis  Clara,  Swabey,  1.  8.  P.,  The  Union,  Lush. 
128  ;  30  L.  J.,  Adm.  17  ;  3  L.  T.  280. 

Damage  Lien — Priority  over  Wagee.] — The 
owners  of  a  vessel,  who  have  recovered  judgment 
against  another  ship  in  an  action  for  damage  by 
collision,  have  a  prior  right  against  the  proceeds 
of  such  ship  to  seamen  who  have  recovei^  judg- 
ment against  the  same  ship  for  wages  earn^ 
before  and  after  the  collision.  The  Elin,  62 
L.  J.,  Adm.  65 ;  8  P.  D.  129 ;  49  L.  T.  87  ;  31 
W.  R.  736  ;  6  Asp.  M.  C.  120— C.  A.  S.  P.,  The 
Benares,  7  Not.  of  Gas.  Suppl.  60.  The  Linda 
Flor,  Swabey,  309 ;  4  Jur.  (N.s.)  172 ;  6  W.  R.  197. 
The  Buna,  6  L.  T.  217.  The  Chimtera,  cited,  4 
Jur.  (N.8.)  172  ;  8  P.  D.  46,  131. 

Priority  over  Xortgage,  Bottomry  and 

Bepairi.] — ^The  lien  for  damage  has  priority  over 
the  claim  of  a  mortgagee  or  bondholder  under 
an  instrument  of  prior  date  to  the  collision. 
But  a  lender  in  good  faith  has  a  prior  Hen  to 
the  extent  of  the  increased  value  of  the  ship 
effected  after  the  collision.  TheAline,iyt,'Rjo\y. 
ill. 

As  to  increase  of  value  by  repairs,  see  Th^ 
8t,  Olaf,  38  L.  J.,  Adm.  41  ;  L.  R.  2  A.  &  E.  360  ; 
20  L.  T.  768 ;  17  W.  R.  743. 


yacht  was  intrusted  to  yachting  agents  for  sale, 
and,  by  their  servants,  moored  in  the  winter 
season  without  striking  her  top  gear,  whereby, 
on  a  gale  occurring,  the  yacht  drifted  and  foaled 
another  yacht : — Held,  that  she  was  liable  in  a 
proceeding  in  rem  in  the  court  of  admiralty. 
Tlve  Ruby  Qwen,  Lush.  266. 


Ship  under  Charter.]  —  l*he  "Ticonde- 


roga,"  under  charterparty  to  the  French  govern- 
ment, was  towed  by  a  steamer  athwart  the 
hawse  of  the  "  Melampus."  The  "  Tioonderoga  '* 
alleged  that  she  was  not  liable  for  the  dan^ge 
done,  as  her  charterparty  obliged  her  to  obey 
orders  and  put  herself  in  tow  of  the  steamer : — 
Held,  that  such  obligation  was  no  compulsion,  so 
as  to  lay  the  ground  for  exemption  from  liability 
for  damage  done,  as  it  arose  from  a  voluntary 
stipulation  entered  into  by  the  owners  them- 
selves.    The  Tieonderoga,  Swabey,  216. 


Damage  by  Tug  to  Tow— Ship  not  Uahle 


where  her  Owners  are  not.] — ^A  tug  damaged 
the  ship  in  tow  by  the  negligence  of  the  master 
of  the  tug.  It  Mras  a  term  of  the  towage  contract 
that  the  owners  (charterers)  of  the  tug  were  not 
to  be  liable  for  damage  to  ships  in  tow,  whether 
caused  by  the  negligence  of  the  servants  of  the 
tug  owners  or  not : — Held,  that  the  tug  was  not 
liable  in  rem.  The  Tieonderoga  (supra)  ex- 
plained. The  Tatmania,  67  L.  J.,  Adm.  49 ;  13 
P.  D.  110  ;  69  L.  T.  263  ;  6  Asp.  M.  C.  306. 

To  what  the  Lien  attaohes.] — The  lien  attaches 
to  the  ship's  apparel,  furniture  and  fishing-gear. 
The  Dundee,  1  iiag.  Adm.  109. 

And  to  the  fragments  of  the  ship,  if  wrecked. 
Tim  Neptune,  1  Hag.  Adm.  227,  238. 

To  what  Craft.] — The  lien  does  not  attach 

to  a  Thames  lighter  for  collision  in  the  body  of  a 
county.     Ererard  v.  Kendall,  col.  941. 

But  it  attaches  to  all  craft  for  damage  at  sea. 
The  Sarah,  Lush.  649.  See  Purhit  v.  Flower, 
43  L.  J.,  Q.  B.  33  ;  L.  R.  9  Q.  B.  114  ;  80  L.  T. 
90  ;  22  W.  R.  239  ;  2  Asp.  M.  C.  226. 


It    attaehei   to   Freight,   but   not   to 


Cargo.] — A  cargo  laden  on  board  a  vessel  at 
the  time  of  coUision  is  in  no  case  liable  to  be 
sued  for  the  damage.  The  Victor,  Lush.  72  ; 
29  L.  J.,  Adm.  110  ;  2  L.  T.  331. 

A  cargo  arrested  for  freight  will  be  released 
upon  payment  of  the  freight  into  court,  with  an 
affidavit  of  value,     lb. 

Where  a  cargo  is  improperly  detained  under 
arrest,  the  owner  is  entitled  to  costs  and  damages. 
lb. 

The  owner  of  cargo  on  board  a  ship  sued  for 
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collision  is  only  compellable  to  pay  into  coart 
the  freight  due  from  him  to  the  shipowner.  Th^ 
Leo,  Lush.  444  ;  31  L.  J.,  Adm.  78  ;  6  L.  T.  58. 
And  see  The  Flora,  So  L.  J.,  Adm.  15  ;  L.  R.  1 
A.  &  fi.  45  ;  14  L.  T.  1U2. 

Deductions,  as  by  charter,  from  gross  freight 
will  be  allowed  ;  and  if  the  cargo  is  delivered  at 
a  place  short  of  destination  by  reason  of  the 
coUision,  such  reasonable  deduction  as  may  have 
been  agreed  upon  between  the  shipowner  and  the 
owner  of  cargo.    Ih, 

Costs  of  paying  freight  into  court  may  also  be 
deducted.    lb* 


Colliiion  on  Ontward  Yoyage—Freight 


ton  Homeward  Voyago  Liablo.] — ^A  vessel  under 
cbarterparty  as  to  both  her  outward  and  home- 
ward cargo,  whilst  on  the  outward  voyage  came 
into  collision  with  another  vessel : — Held,  that 
the  freight  for  the  homeward  voyage  was  liable 
to  arrest  for  the  damage.  The  Orpheus,  40  L.  J., 
Adm.  24 ;  L.  R.  3  A.  &  £.  308  ;  23  L.  T.  855. 


Fart  of  Cargo  Diflehargtd  whoa  Arrosted 


of 


— ^All  the  cargo  on  board  a  vessel  at  the  time 
a  collision  belonged  to  the  same  owner,  but  only 
a  part  of  the  cargo  was  on  board  when  the  vessel 
was  arrested : — Held,  that  the  lien  for  the  whole 
freight  extended  to  every  part  of  the  cargo  on 
board  at  the  time  of  the  collision.  7^  Roeoliff, 
38  L.  J.,  Adm.  56  ;  L.  R.  2  P.  363  ;  20  L.  T.  586 ; 
17W.  R.  745. 

8alo  of  Cargo  to  pay  Xanhal's  Fees.]~The 
cargo  will  be  detained  by  the  court  as  security 
for  payment  of  freight,  and,  if  necessary,  sold  to 
realise  the  amount  of  freight.  TJie  Gettysburg, 
62  L.  T.  60  ;  5  Asp.  M.  C.  347. 

o.  Damage  by  Sunken  Ship. 

Damage  by  Yeisel  Sunk  by  her  own  fault — 
Dnty  to  Light — ^Warning  to  Harbonr-maiter.l — 
The  ^*D.,''  in  consequence  of  the  sole  default  of  her 
master  and  crew,  had  sunk  in  the  Thames,  and 
had  become  a  wreck  obstructing  the  navigation 
of  the  river.  Her  mate  sent  a  message  to  the 
harbour-master  at  G.  to  inform  him  of  the  acci- 
dent, who  said  that  he  would  cause  the  wreck  to 
be  lighted.  A  few  hours  afterwards,  the  wreck 
not  having  been  lighted,  a  vessel,  without  any 
fault  on  the  part  of  those  on  board  her,  came 
into  collision  with  the  wreck,  and  sustained 
damage.  An  action  of  damage  having  been 
instituted  on  behalf  of  the  owner  of  the  damaged 
vessel  against  the  owners  of  the  "  D,"  the  judge 
at  the  trial  refused  to  admit  the  evidence  shewing 
that  the  mate  of  the  "  D."  had  sent  a  message  to 
the  harbour-master,  and  that  the  latter  had  pro- 
mised to  light  the  wreck :  —  Held,  that  the 
evidence  was  wrongly  rejected,  that  the  collision 
had  not  been  caused  by  the  negligence  of  the 
owners  of  the  wreck,  and  that  they  were  not 
liable  for  the  damage  done.  The  JDnuglae,  51 
L.  J.,  Adm.  89  ;  7  P.  D.  151 ;  47  L.  T.  502  ;  5 
Asp.  M.  C.  15— C.  A.    Reversing  30  W.  R.  692. 

Xaritime  Lien.]— In  order  to  fix  the  owners  of 
a  wreck  with  liability,  two  things  must  be  shewn : 
-first,  that  in  regard  to  the  particular  matters  in 
respect  of  which  default  is  alleged,  the  control  of 
the  vessel  is  in  them  ;  and  secondly,  that  they 
have,  in  the  discharge  of  their  legal  duty,  been 
guilty  of  wilful  misconduct  or  neglect.  The 
Utopia  QOw/iers)  v.  The  Primula  (^Owners),  62 


L.  J.,  P.  C.  118  ;  £1893]  A.  C.  492  ;  1  R.  394  ;  70 
L.  T.  47  ;  7  Asp.  if.  C.  408— P.  C. 

Where  the  owners  of  a  wreck  had  not  aban- 
doned possession,  but  had  properly  transferred 
the  control  of  the  lighting  thereof  to  the  harbour 
authority,  and,  by  reason  of  imperfect  lighting, 
a  ship  entering  the  harbour  had  collided  with 
the  wreck : — Held,  (i.)  that  the  owners  of  the 
wreck  were  not  guilty  of  negligence,  and  there- 
fore not  to  blame ;  and  further,  no  negligence  at 
the  time  of  the  collision  having  been  proved 
against  the  owners  or  their  servants,  no  maritime 
lien  arose ;  (ii.)  the  colliding  ship  having  been 
navigated  with  reasonable  care  and  skill  in  cir- 
cumstances of  instant  peril,  was  also  not  to 
blame.    lb. 

See  also  Parnaby  v.  Laneaeter  Canal  Co.,  post, 
coL  893. 

8ee  also  as  to  the  duty  of  an  owner  of  a  ship 
sunk  to  mark  her  position.  Brown  v.  Mallet,  5 
C.  B.  599.  White  v.  Crisp,  10  Ex.  312.  Rex  v. 
Watts,  2  Esp.  675.  White  v.  Phillips,  15  C.  B. 
(N.s.)  245  ;  33  L.  J.,  C.  P.  33.  Dimes  v.  Petley, 
15  Q.  B.  276. 

Liability  of  Harbour  Authority.]— A  harbour 
authority  having  power  to  remove  wrecks,  and 
taking  tolls  for  the  use  of  their  harbour,  is  liable 
for  damage  done  by  a  sunken  ship  which  they 
have  neglected  to  remove  or  mark.  Dortnont  v. 
Furness  My.,  52  L.  J.,  Q.  B.  331  ;  11  Q.  B.  D. 
496  ;  49  L.  T.  134  ;  5  Asp.  M.  C.  127. 

Damage  by  Oroonding.] — See  The  Moorcock 
and  cases,  post,  col.  880.  The  Rhosina  and 
cases,  post,  cols.  910,  seq. 


d.  Liability  of  Pilotage  and  Harbour 
Authorities. 

Kegligenee  of  Filot— LiabiUty  of  Pilotage 
Authority.] — A  pilotage  authority  is  not  liable 
for  a  collision  caobed  by  the  fault  of  a  pilot 
licensed  but  not  employed  by  them.  Duainan 
V.  Brown  and-  Dublin  Port  attd  Docks  Board,  Ir. 
Rep.  7  C.  L.  518. 

The  Harbours  Act,  1878,  by  s.  49,  empowers 
the  harbour  board  to  appoint  a  harbour-master, 
pilots,  and  other  ofiScers  to  assist  in  the  execution 
of  the  act.  Sect.  76  empowers  the  board  to 
appoint  or  license  pilots  to  act  within  the  dis- 
tricts attached  to  the  harbour.  The  appellants 
employed  a  licensed  pilot,  who  was  also  deputy 
harbour-master,  to  navigate  their  ship,  which 
was  sunk  through  want  of  due  care  in  navi- 
gating:— Held,  first,  that  the  sole  duty  of  the 
board  as  constituted  by  the  statute  in  respect  of 
pilots  was  to  license  pilots ;  secondly,  that  the 
board  ihad  no  power  to  enter  into  pilotage  con- 
tracts, and  was  not  responsible  for  the  default 
of  their  officer  in  respect  of  pilotage.  Shaw, 
Savill  4"  ^^-  ▼•  Timaru  Harbour  Board,  59 
L.  J.,  P.  C.  77  ;  15  App.  Cas.  429  ;  62  L.  T.  913  ; 
6  Asp.  M.  C.  521— P.  C. 

Harbour  authority  held  liable  for  damage  by 
boatman  employed  by  them  to  pilot  ship. 
Uolnian  v.  Irvine  Harbour  Trustees,  4  Ct.  of 
Sees.  Cas.  (4th  ser.)  406. 

Yeiiel  under  Orderi  of  Book  or  Harbour- 


maeter.^ — ^When  a  vessel  enters  docks  with  the 
permission  and  under  the  general  directions  of 
the  dock-master,  and  within  the  space  over 
which  his  authority  by  statute  extends,  they  who 
are  on  board  of  her  are  bound  to  use  diligence 
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and  care  to  carry  out  the  directions  of  the  dock- 
master  in  such  a  manner  as  to  avoid  doing 
damage  to  other  vessels.  Th^  Cynthia,  46  L.  J., 
Adm.  58 ;  2  P.  D.  52 ;  36  L.  T.  184 ;  3  Asp. 
M.  C.  878. 

A  steamship  under  the  directions  of  the  dock- 
master,  and  within  the  limits  of  his  jurisdiction 
when  entering  the  St.  Katharine  docks,  came 
into  collision  with  two  barges,  and  drove  them 
against  a  steamship  lying  alongside  the  wharf, 
which  steamship  crossed  a  skiff  and  sunk  it.  In 
the  City  of  London  court.,  where  a  cause  of 
damage  was  instituted,  it  was  found  by  the 
judge  as  a  fact  that  the  steamship  was  not  liable 
for  the  damage  to  the  skiff,  because  she  was 
bound  by  statute  to  obey  the  dock-master,  and 
could  not  do  anything  but  under  his  orders.  The 
owner  of  the  skiff  appealed,  and  the  court  held 
that  the  master  contributed  to  the  damage  by 
negligence  in  carrying  out  the  orders  of  the  dock- 
master,  and  ther^ore  that  the  steamship  was 
liable  for  the  damages  proceeded  for.    Ih. 

A  vessel  leaving  dock  with  a  pilot  on  board 
and  within  the  space  over  which  the  dock- 
maFter's  authority  extends  by  statute,  is  respon- 
sible for  damage  resulting  from  the  use  of  a  tug 
of  insufficient  j)Ower  by  her  master,  even  when 
such  tug  is  in  the  general  employment  of  the 
dock  company,  there  being  no  obligation  on  the 
dock  company  to  supply  a  tug.  The  Belgic,  2 
P.  D.  67,  n. ;  35  L.  T.  929  ;  3  Asp.  M.  C.  348. 
See  also  Th4i  Rhosina,  and  cases  infra,  col.  910. 


e.  Damage  by  Queen's  Ship. 

Aotual  Wronprdoer  alone  Liable.]— Where  a 

Queen^s  ship  is  in  collision  the  actual  wrongdoer 
is  alone  liable.      The  Birkenhead,  3  W.  Rob.  76. 

Commaiider  and  Offieeri.] — Commander  of  a 
Queen*8  ship  condemned  in  a  collision  cause. 
The  Volcano,  2  W.  Rob.  337. 

The  captain  of  a  sloop  of  war  is  not  answer- 
able for  damage  done  by  her  to  another  vessel ; 
the  mischief  appearing  to  have  been  done  during 
the  watch  of  the  lieutenant,  who  was  upon  deck, 
and  had  the  actual  direction  and  management  of 
the  steering  and  navigating  of  the  sloop  at  the 
time,  and  when  the  captain  was  not  upon  deck, 
nor  was  called  by  his  duty  to  be  there.  Nichol- 
son V.  Mouncey,  16  East,  384  ;  13  R.  R.  501. 
And  see  Huggett  v.  Montgomery,  2  Bos.  ^  P. 
(K.K.)  446  :  Rose  v.  MileSy  4  M.  &  S.  101  ;  16 
R.  R.  406. 

Lord!  of  the  Admiralty.!  —The  lords  of  the 
admiralty  cannot  be  sued  for  a  collision  by  the 
owners  of  a  merchant  vessel  that  has  been  in 
collision  with  one  of  H.M,  ships.  The  Athol,  1 
W.  Rob.  374. 

OoTemment  Trangport.]— No  action  is  main- 
tainable against  an  owner  of  a  transport  vessel 
employed  by  the  government  for  damage  done 
in  the  execution  of  positive  orders  of  an  officer  of 
the  royal  navy  under  whose  command  she  was. 
llodghinson  v.  Fernie,  2  C.  B.  (N.S.)  415  ;  26 
L.  J.,  C.  P.  217  ;  3  Jur.  (N.S.)  818. 

Where  a  vessel  of  the  royal  navy  towing  two 
transports,  anchored  by  the  order  of  the  admiral, 
and  the  captain  ordered  the  vessels  in  tow  to 
hold  on  by  their  warps,  and  afterwards  a  breeze 
sprang  up,  and  one  of  the  transports,  swinging 
to  it,  came  into  collision  with  another  transport 


in  another  column ;  and  the  captain  stated,  that 
after  the  order  to  hold  on  by  the  warps,  it 
would  have  been  proper  for  the  master  of  the 
transport  to  let  go  his  anchor  if  anything 
occurred  which  would  have  made  it  dangerous 
to  his  own  ship  if  he  did  not  do  so : — Held,  that 
in  an  action  against  the  owner  of  the  transport 
for  damage  done  by  the  collision,  the  judge  was 
right  in  leaving  it  to  the  jury  to  say  whether 
the  master  was  not  guilty  of  negligence  in  not 
dropping  his  anchor  on  the  wind  changing.  Ih, 
And  see  Fletcher  v.  Braddick,  supra,  col.  716. 

Pilot.] — ^The  pilot  of  a  king^s  ship  is  liable  for 
a  collision  caused  by  his  fault,  although  he  is 
subject  to  the  orders  of  a  superior  officer.  Stort 
V.  Clements,  Peake,  144. 

f.  Damage  by  Ship  of  Foreign  Sovereisn. 

Juriidiction  of  Court  of  Admiralty.] — A  steam 
vessel  belonging  to  the  Khedive  of  Egypt  had 
come  to  England  to  be  repaired,  with  a  cargo  on 
board.  She  was  not  a  man-of-war.  Upon  her 
trial  trip  she  came  into  collision  with  and  sunk 
I  the  "  Batavier  "  ;  the  owners  of  the  **  Batavier" 
caused  her  to  be  arrested  by  a  warrant  of  the 
court  of  admiralty.  An  application  having 
been  made  for  a  prohibition  : — Held,  that  the 
court  of  admiralty  was  the  proper  tribunal  to 
determine  whether  the  steam  vessel  was  entitled 
to  the  immunity  allowed  to  the  vessels  of  a  80ve> 
reign  state,  and  that  a  prohibition  ought  not  to 
issue.  Charkieh,  In  re,  42  L.  J.,  Q.  B.  76  ;  L.  R. 
8  Q.  B.  197  ;  28  L.  T.  190  ;  21  W.  R.  487. 

The  "  Charkieh  "  belonging  to  the  Khedive  of 
Egypt,  and  usually  employed  in  carrying  mails 
and  passengers,  came  to  England  with  merchan- 
dise and  for  repairs.  Having  completed  her 
repairs,  and  whilst  on  a  trifd  trip  down  the 
Thames,  she  came  into  collision  with  the 
"  Batavier."  On  arrest  by  the  owners  of  the 
'*  Batavier  "  : — Held,  first,  that  his  highness  the 
Khedive  is  not  entitled  to  the  privileges  of  a 
sovereign  prince.  The  Charkieh,  42  L.  J.,  Adm. 
17  ;  L.  R.  4  A.  &  E.  59  ;  28  L.  T.  513. 

Held,  secondly,  that  even  the  privileges  of  a 
sovereign  prince  would  not  extend  to  immunity 
from  arrest  in  a  suit  for  damage  by  collision. 
/*. 

Held,  thirdly,  that  if  the  privileges  did  extend 
to  such  an  immunity,  they  would  have  been 
waived  in  this  case  by  the  employment  of  the 
ship  at  the  time  as  a  trader.    Ih. 

Exemption  firom  Azreit.] — ^A  vessel  of 

war  commissioned  by  the  government  of  a 
foreign  state,  and  engaged  in  the  national 
service  of  her  government  was  stranded  on  the 
coast  of  EngUnd.  She  had  a  cargo  of 
machinery  on  'board  her  alleged  to  belong  to 
private  individuals  of  which  her  government 
had  for  public  purposes  charged  itsdf  with  the 
care  and  protection.  Important  and  efficient 
salvage  services  were  rendered  to  the  ship  and 
cargo.  A  suit  was  instituted  on  behalf  of  certain 
of  the  salvors  against  the  ship  and  her  cargo. 
The  coart  refused  to  order  a  warrant  to  issue  for 
the  arrest  of  the  ship  or  cargo,  and  held  that  it 
had  no  jurisdiction  to  entertain  the  suit.  The 
Co/i^titution,  48  L.  J.,  Adm.  13  ;  4  P.  D.  39  ;  40 
L.  T.  219  ;  27  W.  R.  739  ;  4  Asp.  M.  C.  79. 

A  steam  packet  conveying  mails  and  carrying 
on  commerce,  and  which  belongs  to  the  sovereign 
of  a  foreign  state,  and  is  officered  by  officers 
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commissioned  by  him,  comes  within  the  category 
of  vessels  which  are  exempt  from  process  of  law, 
and  cannot  therefore  be  arrested  so  as  to  give 
a  British  subject  a  right  to  proceed  against  her. 
Th£  Parltment  Beige,  5  P.  D.  197  ;  42  L.  T.  273  ; 
28  W.  R.  642  ;  4  Asp.  M.  C.  234— C.  A. 

4.  Pbbsons  Entitled  to  Recover. 

Bhipownen.]  —  Owners  of  the  injured  ship, 
whether  registered  as  owners  or  not.  The  Ilos, 
Swabey,  100. 

PaMengan  and  Crew.] — Passengers  or  crew 
in  respect  of  baggage  or  clothes  lost.  T?ie 
Cumberland,  5  L.  T.  496. 

Potthomous  Child.]— A  posthumous  child  for 
the  loss  of  his  father  lost  in  the  collision.  The 
George  and  Richard,  L.  R.  3  A.  &  E.  460 ;  24 
L.  T.  717  ;  1  Asp.  M.  C.  50. 

For  Pertonal  Injury.] — Seamen  hurt  in  the 
collision.  The  Borodiru),  5  L.  T.  291  ;  Taylor  v. 
Ihioar,  2  B.  &  8.  58.    And  Jtee  infra,  col.  925. 


Indorsee  of  Bill  of  Lading.]— Indorsee  of  bill 
of  lading  of  cargo.  The  Marathon,  40  L.  T. 
163  ;  4  Asp.  M.  C.  75. 

LoM  of  Life.]— &«  infra,  cols.  876,  925. 

Bailees  of  Injured  Barge.]  — In  a  cause  of 
collision  instituted  by  the  bailees  of  a  barge 
against  a  steamship,  they  were  competent  to  sue 
in  rem  in  the  admiralty  court ;  but  in  order  to 
protect  the  defendants  from  the  possibility  of 
auother  suit  by  other  parties  on  the  same  subject, 
the  court  directed  that  the  money  awarded  as 
compensation  for  the  damage  should  not  be  paid 
until  it  should  be  satisfactorily  established  that 
such  payment  would  release  the  defendants  from 
all  claims  by  the  owners  of  the  barge  in  respect 
of  the  collision.     Ths  Minna,  L.  R.  2  A.  &  E.  97. 

Cargo  Owners.]  —  Can  recover  half  their  loss 
although  the  carrying  ship  is  also  in  fault.  The 
MUan,  Lush.  388  ,-  31  L.  J.,  Adm.  105  ;  5  L.  T. 
690  ;  The  City  of  Manche^er,  49  L.  J.,  Adm. 
81  ;  5  P.  D.  221  ;  42  L.  T.  521 ;  4  Asp.  M.  C.  412 
— C.  A. 

ITnderwriters.] — Can  sue  in  the  name  of  the 
owner  of  the  injured  ship  after  payment  of  the 
insurance,  but  not  in  their  own  names.  Simpso-n 
V.  Th^mjfson,  3  App.  Cas.  279 ;  38  L.  T.  1  ;  3 
Asp.  M.  C.  567. 

In  the  case  of  a  collision  between  two  ships 
belonging  to  the  same  owner,  by  which  one  was 
totally  lost  through  the  exclusive  fault  of  the 
other  : — Held,  that  the  underwriters  could  make 
no  claim  against  the  sum  paid  into  court,  under 
the  Merchant  Shipping  Act,  1862  (25  &  26  Vict. 
c.  68,  s.  54),  the  insured  being  himself  the  person 
who  had  caused  the  damage.    lb. 

Passengers  and  Others  on  Board  Wrongdoing 
Ship.] — A  passenger  on  board  the  "  Bushire " 
and  one  of  the  crew  lost  their  lives  by  drowning 
in  consequence  of  a  collision  with  the  "  Bemina." 
Both  vessels  were  to  blame,  but  neither  of  the 
deceased  had  anything  to  do  with  the  negligent 
navigation  of  the  "  Bushire  "  : — Held,  that  their 
representatives  could  maintain  actions  under 
Lord  Campbell's  Act  against  the  owners  of  the 


"  Bemina,"  and  oould  recover  the  whole  of  the 
damages  ;  s.  25,  sub-s.  9,  of  the  Judicature  Act, 
1873,  not  being  applicable  to  such  actions. 
Th4frogood  v.  Bryan  (8  C.  B.  115),  and  Arm- 
Hrong  v.  Lancashire  and  Yorkshire  Ry.  (L.  R. 
10  Ex.  47)  overruled.  The  Bemina,  Mills  v. 
Armstrong,  57  L.  J.,  Adm.  65  ;  13  App.  Cas,  1 ; 
58  L.  T.  423  ;  36  W.  R.  870 ;  6  Asp.  M.  C.  257  ; 
52  J.  P.  212— H.  L.  (E.) 

Collision  between  two  Ships  belonging  wholly 
or  in  part  to  same  Owners.]  —See  Chartered 
Mercantile  Bank  of  India,  China  and  London 
V.  London  and  Netherlands  India  Steam  Navi- 
gation Co,,  infra,  col.  737;  Simpson  v.  Thompson, 
supra. 

Xaster.] — The  master  of  a  ship  that  has  been 
damaged  by  collision  abroad  has  power  to  insti- 
tute an  action  in  a  foreign  court  for  recovery  of 
damages  on  behalf  of  ship  and  cargo  oi^Tiers. 
The  Reinhech,  60  L.  T.  209  ;  6  Asp.  M.  C.  366— 
C.  A. 

Damage  by  Tng.]— A-e  8.  Tuo  and  Tow, 
infra,  cols.  754,  seq. 

Common  Employment.] — A  compulsory  pilot 
is  not  fellow  servant  of  crew,  and  may  recover 
against  the  shipowner  for  injury  suffered  in 
collision  through  fault  ol  crew.  Smith  v.  Steele, 
44  L.  J.,  Q.  B.  60  ;  L.  R.  10  Q.  B.  125  ;  32  L.  T. 
195  ;  23  W.  R.  388  ;  2  Asp.  M.  C.  487. 

Where  the  captain  is  the  wrongdoer.  See 
Hedley  v.  Pinhney  and  Sons'  Steamship  Co,, 
ante,  col.  73  ;  Ramsay  v.  Quinn,  ante,  coL  73. 


Porohase  of  Ship — ^Damage  done  before  Por- 
ohaso.] — A.,  the  purchaser  of  a  ship  from  B., 
sued  C.  in  his  own  name  and  as  assignee  from  B. 
for  damage  done  to  the  ship  before  the  purchase. 
The  day  after  the  summons  was  served,  B. 
assigned  to  A.  all  his  claims  against  C.  : — Held, 
that  the  action  would  not  h'e.  Symington  v. 
Campbell,  21  Ct.  of  Sess.  Cas.  (4th  ser.)  434. 


5.  Damages. 

a.  Oenerally. 

Fnll  Compensation.] — The  sufferer  by  collision 
is  entitled  to  full  compensation.  Mode  of  esti- 
mating  the  value  of  uie  injured  vessel.  The 
Irowauister,  Swabey,  441. 

Inoreased  Yalne  by  Bepairs.] — The  owners  of 
a  ship  damaged  by  collision  are  entitled  to  the 
full  expenses  of  repairing  her  and  fitting  her  for 
sea,  though  such  repairs  may  make  her  more 
valuable  than  she  was  before  the  collision.  Th^ 
Paetolus,  Swabey,  173  ;  5  W.  R.  167. 

Ko   Dednotion  of  **  One-third  Kew  for 

Old."] — Inhere  is  no  deduction  of  "one-third  new 
for  old"  in  the  cost  of  repairs  of  damage  by 
collision,  as  in  the  case  of  insurance.  The 
wrongdoer  pays  in  f ulL  Th^  Gazelle,  2  W.  Rob. 
279. 

In  assessing  the  value  of  seamen's  clothes  lost 
in  collision,  one-third  deducted  off  cost  price. 
The  Cvmberland,  5  L.  T.  496. 

Objection  to  registrar's  report  in  respect  of 
amount  allowed  for  repairs.  The  Alfred,  3  W. 
Rob.  282. 


Cost  of  Bepairs — ^Bestitntion  in  integmm- 
Lloyd's   Survey.] — ^A  successful  plaintiff  in   a 
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collision  action  is  entitled  to  have  his  ship  put 
into  the  same  condition  in  which  it  was  previous 
to  the  collision  at  the  cost  of  the  wrongdoer, 
irrespective  of  the  fact  that  some  of  the  repairs 
necessitated  by  the  collision  would  shortly  have 
been  necessary  to  enable  the  ship  to  pass  her 
classification  survey,  and  in  estimating  the 
amount  of  the  wrongdoer's  liability,  no  deduc- 
tion can  be  made  on  this  account.  The  Bemina^ 
55  L.  T.  781  ;  6  Asp.  M.  C.  65. 

Gonseqnential    Damage  —  Botten    Wood.] — 

Where  a  ship  is  damaged  by  collision,  and  on 
opening  her  up  to  effect  the  repairs  rendered 
necessary  by  the  collision,  certain  parts  of  her 
not  injured  by  the  collision  are  found  to  be 
rotten,  and  to  require  renewing,  the  cost  of  such 
renewal  cannot  be  charged  to  the  collision 
damage,  although  such  parts  but  for  such  open- 
ing up  would  have  lasted  for  some  years.  The 
Prineess,  52  L.  T.  932  ;  5  Asp.  M.  C.  451. 

Condition  of  Injured  Yeeiel.] — If  a  portion 
only  of  the  damage  is  clearly  attributable  to  the 
wrongdoer,  and  that  portion  cannot  be  dis- 
tinguished from  the  rest,  the  wrongdoer  is 
responsible  for  the  whole  damage.  The  Egyji- 
^;«,  10  L.  T.  910. 

Even  though  the  injured  vessel  may  have  been 
at  the  time  of  collision  in  such  a  condition  that 
the  collision  occasioned  an  unusual  amount  of 
damage,  a  wrongdoer  is  nevertheless  responsible 
for  all  the  consequences.    Ih. 

Ship  Bunk — Total  Loii — Ho  ftirther  Damagei .  ] 

— Where  a  vessel  is  sunk  in  collision,  and  damages 
are  awanied  upon  the  footing  of  a  total  loss, 
nothing  further  by  way  of  demurrage  or  loss  of 
wages  will  be  allowed  as  damages.  The  Colum.' 
hui,  3  W.  Rob.  158. 

Damage  to  Bepntation  of  Ship.] — A  yacht 
belonging  to  the  plaintiff  having  been  sunk 
in  a  collision,  and  evidence  having  been  given 
that  her  marketable  value  was  depreciated: — 
Held,  that,  in  addition  to  the  claims  made  for 
repairs,  the  plaintiff  was  entitled  to  be  paid  such 
sum  as  would  compensate  for  the  impaired  value. 
The  Qeorgiana  v.  The  Anglican,  21  W.  R.  280. 

Ship  Bunk  and  Bailed.] — ^Where  a  ship  carry- 
ing cargo  was  sunk  in  a  collision,  and  afterwards 
raised  and  repaired,  and  the  costs  of  repairs 
exceeded  the  original  value  of  the  ship,  which 
might  have  been  ascertained  before  the  repaira 
were  commenced : — Held,  that  the  owner  could 
not  recover  upon  a  principle  of  partial  loss,  but 
that  the  measure  of  damages  was  the  value  of 
the  ship  before  the  collision,  with  interest  from 
the  date  when  the  cargo  would,  in  ordinary 
course,  have  been  delivered,  together  with  the 
costs  of  raising,  and  the  cost  of  placing  the  ship 
in  dock  for  inspection,  less  the  value  of  the 
wreck  as  raised.  The  Emprets  JEvginie,  Lush. 
138.  See  also  The  Emerald,  The  Greta  Holme, 
infra,  cols.  735,  894. 

Improper  Abandonment.! — ^Where,  in  a  col- 
lision action  for  which  the  aefendants  were  held 
to  blame,  the  court  found  that,  after  the  collision, 
the  plaintiffs  vessel  had  been  improperly  aban- 
doned, and  it  appeared  that,  in  consequence 
thereof,  she  sank  and  was  afterwards  raised  by 
the   plaintiffB,  wheieas   she  might  have  been 


beached,  the  court  directed  the  registrar  in 
assessing  the  damages,  that,  as  the  only  ascer- 
tainable extra  cost  arising  from  the  abandon- 
ment was  the  cost  of  raising,  he  was  to  disallow 
that  amount.  The  Hanta,  58  L.  T.  530 ;  6  Asp. 
M.  C.  268. 

When  a  collision  takes  place  between  two 
vessels  by  the  negligence  of  the  crew  of  the 
defendant's  vessel,  whereby  the  plaintiff's  vessel 
is  injured,  and  afterwards  and  before  any  effort 
has  been  made  to  save  the  plaintiff's  vessel  her 
master  and  crew  unjustifiably  abandon  her,  and 
she  is  consequently  totally  lost,  the  defendant 
will  not  be  liable  for  such  total  loss  of  the  plain- 
tiff's ship,  but  only  for  the  expense  which  would 
have  been  incurred  in  making  good  the  actual 
damage  occasioned  by  the  collision.  The  Tku- 
Hngia,  41  L.  J.,  Adm.  44  ;  26  L.  T.  446  ;  1  Asp. 
M.  C.  283. 

The  master  and  crew  of  a  vessel  injured  by 
collision  are  bound  to  shew  ordinary  courage  and 
nautical  skill  in  endeavouring  to  save  their  vessel 
from  total  loss,  and  the  defendant  will  not,  on  a 
reference  to  the  registrar  and  merchants  to  assess 
the  damages,  be  held  liable  for  any  loss  which 
might  have  been  avoided  by  the  exercise  of  such 
ordinary  skill  and  courage.    lb. 

The  wrongdoer  in  a  collision  is  liable  for  loss 
arising  from  the  abandonment  of  the  injured 
ship,  under  reasonable  fear  of  danger.  The 
Blenheim,  1  Spinks,  285. 

If,  in  consequence  of  the  collision,  the  crew  of 
the  injured  ship  abandon  her  under  a  reasonable 
fear  of  their  lives,  and  she  is  totally  lost,  the 
owners  of  the  wrongdoing  ship  are  liable  for 
damage  and  salvage  expenses.  The  Pehsher^ 
Swabey,  211. 

A  vessel,  after  collision,  was  abandoned  by  her 
crew,  under  reasonable  fear  of  their  lives,  and 
lost ;  the  wrongdoing  ship  doing  nothing  to  assist : 
— Held,  that  damages  for  the  total  loss  could  be 
recovered  against  the  other  ship.  The  Lindtay^ 
Ir.  R.  1  Eq.  259. 

Where  the  injured  ship  was  abandoned  by  her 
crew,  after  the  collision,  unjustifiably,  and  she 
was  afterwards  salved,  the  salvage  cannot  be 
recovered  as  damages  in  the  collision  action. 
The  Linda,  4  Jur.  (N.8.)  146  ;  6  W.  R.  196. 

JettU on  of  Cargo — Claim  for  General  Average.] 
— In  a  collision  between  a  Dutch  and  an  English 
steamer,  the  former  was  sunk,  and  the  latter  so 
injured  that  she  had  to  jettison  cargo  to  keep 
the  part  of  the  ship  damaged  out  of  the  water 
whilst  making  for  a  port  of  refuge.  In  an  action 
in  rem  for  damage  by  collision  brought  by  the 
owners  of  the  Dutch  steamer  against  the  English 
steamer,  to  which  the  owners  of  the  latter 
appeared  and  counter-claimed,  the  Dutch  steamer 
was  found  alone  to  blame.  On  the  reference  as 
to  damages,  the  owners  of  the  English  steamer 
claimed  (inter  alia)  to  recover  against  the  owners 
of  the  Dutch  steamer  the  balance  due  in  general 
average  contribution  from  ship  to  cargo  in 
respect  of  the  jettison,  after  deducting  the 
amount  due  from  cargo  to  ship,  in  respect  of  the 
damage  to  the  ship  : — Held,  that  the  claim  must 
be  disallowed,  as  the  loss  sustained  by  the  ship 
in  having  to  make  the  general  average  contribn- 
tion  was  not  directly  due  to  the  collision,  but 
arose  from  the  obligation  to  contribute,  resulting 
from  the  relation  ^tween  ship  and  cargo.  The 
Marpeum,  61  L.  J.,  Adm.  9 ;  [1891]  P.  403 ; 
66  L.  T.  856 ;  40  W.  R.  239 ;  7  Asp.  M.  C. 
155. 
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LMVTftsoe  doM  not  Affeot.] — The  defendant 
condemned  in  damages  in  a  oolliRion  action  are 
not  entitled  to  deduct  from  such  damages  the 
amount  received  by  the  plaintiff  in  respect  of 
such  damage,  under  a  poticy.  Yatf^  v.  IVhfte, 
4  Bing.  (K.O.)  272 ;  5  Scott,  640 ;  7  L.  J.,  C.  P. 
116. 


PUintiir  paid  bj  Insnrert.] — The  injured 


party  is  entitled  to  full  compensation,  although 
the  jury  find  that  he  has  be^  paid  by  insurers 
for  part  of  the  damage ;  the  insurers  having 
assigned  to  him  their  rights  against  the  defen- 
dants. Morrison  v.  Bartolomeo^  5  Gt.  of  fc^ess.  Gas. 
(3rd  ser.)  848. 

Sxpenie  of  Detaining  Witnenas.] — Gosts  of 
detaining  witnesses  until  the  trial,  agency  and 
interpretation,  are  allowed  to  the  successful 
party  in  a  collision  suit.  The  Karla^  Br.  &  Lush. 
367  ;  13  W.  R.  295. 

Li«n  for  Cost  of  Eepain — ^Bankrnpte j  of  Ship- 
owner.]— Where,  in  the  registrar's  report  in  a 
collision  action,  it  appears  that  the  claimant 
claims  (inter  alia)  as  part  of  his  damages  the 
cost  of  repairing  his  ship,  but  has  not  paid  the 
shipwright,  and  has,  since  the  repairs  were 
effected,  become  insolvent,  and  the  registrar 
allows  such  item,  the  court  has  no  power  to  do 
anything  to  ensure  the  money  being  paid  over  by 
the  claimant  to  the  shipwright,  and  will  not 
retain  the  money  in  tne  registry  until  the 
claimant  has  given  satisfactory  evidence  that 
he  has  paid  the  shipwright.  The  Endeatour^  62 
L.T.  840;  6  Asp.  M.  G.  511. 

Bpoeiflo  ikgroement  for  liquidation  of  DamagM.] 
— ^The  ship  **Q.,"  having  come  into  collision 
with  the  ship  "  W.,"  the  owner  of  the  ship  "  W." 
caused  the  ship  "6."  to  be  arrested,  but,  in  con- 
sideration of  the  insurers  agreeing  to  pay  to  the 
owners  the  amount  of  damage  which  the  ship 
"  W."  had  received  by  the  collision,  her  owners 
released  the  ship  "  G."  from  arrest : — Held,  that 
the  word  "damage*'  included  not  only  the 
damage  to  the  ship  itself,  but  consequential 
damage,  such  as  loss  of  freight  and  costs  in  the 
admiralty  court.  Heard  v.  Holman^  19  G.  B. 
(NA)  1  ;  34  L.  J.,  G.  P.  239  ;  11  Jur.  (N.8.)  544  ; 
12  L.  T.  466  ;  13  W.  R.  746. 

Intorett  on  DamagM.] — In  a  collision  action 
in  rem  not  institute  till  twelve  years  after  the 
collision,  the  court  allowed  interest  for  twelve 
years  on  the  damages  awarded.  The  Kong  Mag  nut  ^ 
[1891]  P.  223  ;  65  L.  T.  231  ;  7  Asp.  M.  G.  64. 

Interest  upon  money  paid  for  repairs  of  the 
injured  ship  allowed  from  the  date  of  payment, 
not  only  from  the  date  of  decree.  The  Hehe^ 
2  W.  Bob.  530 ;  6  Not.  of  Gas.  176.  And  Bee 
cotes  infra,  col.  742. 

LoH  of  Cargo  after  Tranihipment,  in  eonae- 
quenee  of  CoUiiion.] — See  The  Bernina,  supra, 
coL  561. 

LoM  of  life  and  Penonal  I^jnrj.] — See  The 
Beta  and  cases,  infra,  ooL  925. 

Aiiofiment  of  Damagei — Lord  Campbell's 
Aet.]---8ee  The  Onoell,  infra,  col.  989. 

Umit  of  Damagei.]— &0  7.  Limitation  of 
Liability,  infra,  cols.  738,  et  seq. 


b.  Plaintiff**  Nearliganoe  after  OoUiaion. 

Loif  bj  PlaintiiTs  KegUgence  after  Colliaion.] 
— If  a  collision  takes  place  between  two  vessels 
by  the  negligence  oif  the  crew  of  the  defendant's 
vessel,  whereby  the  plaintiffs  vessel  suffers 
damage  and  is  necessarily  run  aground,  and 
afterwards  and  before  any  expenses  are  incurred, 
by  the  negligence  of  the  plaintiff's  servants,  a 
total  loss  of  his  ship  ensues,  the  defendant  is  not 
liable  for  such  total  loss  of  the  ship,  but  is  liable 
for  the  expense  which  would  have  been  incurred 
in  making  good  the  partial  damage.  H,M.8. 
Flying  FUh,  2  Moore,  P.  0.  (N.8.)  77 ;  Br.  & 
Lush.  436  ;  34  L.  J.,  Adm.  113  ;  12  L.  T.  619. 

Cargo  not  Vnloaded.] — Damage  to  cargo  on 
board  a  ship  run  ashore  after  collision : — Held, 
not  recoverable  from  the  wrongdoing  ship, 
because  it  might  have  been  avoided  hj  unload- 
ing the  cargo  sooner.  The  Eolidet,  3  Hag.  Adm. 
367. 

Bnbseqnent   Stranding — Bemoteneas.]  —  The 

defendants'  ship,  which  was  admitted  to  have 
been  solely  to  blame,  collided  with  the  plaintiffs' 
barque,  cutting  off  her  starboard  quarter,  the 
captain  of  the  barque  losing  his  usual  means  of 
navigating  his  ship— namely,  his  steering  com- 
pass, log-Une  and  charts — and  being  left  with  an 
inefficient  compass  and  chart.  The  captain,  in 
order  to  save  his  ship,  made  for  the  Thames,  and, 
without  any  want  of  care  or  skill  in  navigating 
his  ship,  mistook  a  certain  lightship  which  he 
saw,  and,  the  course  of  his  ship  being  altered, 
she  almost  immediately  afterguards  stranded  : — 
Held,  that  the  defendants  were  liable  for  the 
ultimate  loss  of  the  plaintiffs'  ship,  and  that  the 
damages  claimed  in  respect  thereof  were  not  too 
remote,  as  the  stranding  was  the  natural  and 
reasonable  result  of  the  defendants'  wrongful 
act,  and  was  such  a  consequence  as,  in  the 
ordinary  course  of  things,  would  flow  from  their 
act.  The  City  of  Lineoln,  59  L.  J.,  Adm.  1 ; 
15  P.  D.  15;  62  L.  T.  49;  38  W.  B.  346;  6 
Asp.  M.  G.  475— G.  A. 

Where  a  ship,  after  receiving  damage  in  a 
collision,  goes  ashore,  the  loss  is  primA  facie  to 
be  attributed  to  the  collision.  Tfie  Mellona, 
3  W.  Bob.  7. 

Loie  of  Life.]— A  brig,  by  the  negligence  of 
those  on  boara  her,  came  into  collision  with  a 
barque  in  January,  about  5  a.m.  off  the  Lizard. 
In  the  collision  the  main  rigging  of  the  barque 
was  carried  away,  and  shortly  afterwards  her 
fore  and  main  masts  went  by  the  board.  Towarda 
evening  the  wind  increased  in  violence,  and 
about  two  the  next  morning  the  barque  was 
driven  on  shore,  and  some  of  her  crew  were 
drowned : — Held,  that  the  loss  of  life  waa 
occasioned  by  the  collision.  The  George  and 
Richard,  L.  B.  8  A.  &  E.  466 ;  24  L.  T.  717;  20 
W.  B.  246  ;  1  Asp.  M.  G.  50. 


0.  Salvave  Bxpenaea. 

Balyage  Bxpenees.]  —  Salvage  expenses  in- 
curred, by  reason  of  the  collision,  are  recoverable 
as  damages  against  the  wrongdoer.  The  Penther, 
Swabey,  211. 

Costi  of  Aetion  for  Balvage.] — In  an  action 
for  running  down  a  vessel,  it  appeared  that  the 


781 


SHIPPING— XX.  CoUUion. 


782 


plaintiff  had  been  compelled  to  employ  a  steam- 
tug,  the  owners  of  which  demanded  150Z.  for 
salvage,  and  commenced  a  suit  in  the  admiralty 
court  for  its  recovery,  in  which  suit  the  plaintiff 
paid  20Z.  into  court,  and  a  decree  was  ultimately 
made,  awarding  45/.  and  costs.  The  question  of 
the  liability  of  the  defendant  to  pay  these  costs, 
and  also  the  costs  of  the  plaintiff  in  defending 
that  suit,  having  been  reserved  upon  these  facts 
for  the  opinion  of  the  court : — Held,  that  the 
plaintiff  was  not  entitled  to  recover  them.  Tin- 
dall  V.  Bell,  11  M.  &  W.  228  ;  12  L.  J.,  Ex.  160. 
The  vessels  "  C."  and  "  L."  came  into  collision, 
in  consequence  of  which  salvage  services  were 
rendered  to  the  "  C."  The  salvors  brought  a  suit, 
and  recovered  60Z.  The  "  L."  was  condemned  in 
a  suit  for  damage  brought  by  the  "  C,"  and  on 
reference  to  the  registrar  and  merchants  as  to  the 
amount,  they  struck  out  the  costs  of  the  salvage 
suit  incurred  by  the  "C,"  because  her  owners 
had  made  no  tender  to  the  salvors  : — Held,  that 
such  costs  are,  by  the  practice  of  the  court,  a 
proper  item  in  the  amount  to  be  accorded  in  a 
suit  for  damage,  and  that  there  is  no  general 
principle  laid  down  (in  Tutdall  v.  BeU,  supra, 
which  had  been  relied  upon  to  induce  the  court 
to  depart  from  its  usual  practice.  The  L^gatus^ 
Swabey,  168  ;  5  W.  R.  164. 

Conunission  on  Bail — Balyage  Action.] — Com- 
mission paid  for  bail  in  a  salvage  action  will  not 
be  allowed  as  part  of  the  damages  recoverable 
by  the  salved  vessel  in  an  action  of  damage. 
The  BritUh  Commeree,  53  L.  J.,  Adm.  72 ;  9  P.  D. 
128 ;  51  L.  T.  604  ;  33  W.  R.  200 ;  5  Asp.  M.  C. 
335. 

d.  Demnrraffe. 

Demurrage  is  alloweti  to  the  owners  of  a  ship 
damaged  by  collision  during  the  time  that  she 
has  been  necessarily  delayed  for  the  purpose  of 
effecting  the  repairs  rendered  requisite  by  the 
collision,  and  of  transacting  business  unquestion- 
ably connected  with  the  collision.  Th^  City  of 
Buenoit  Ayret,  25  L.  T.  672 ;  1  Asp.  M.  C.  169. 

As  the  master  has,  in  some  circumstances,  the 
duty  cast  upon  him  of  acting  as  agent  for  the 
cargo  as  well  as  the  ship,  the  making  a  protest 
and  obtaining  the  necessary  official  documents 
in  a  foreign  port  relating  to  the  damage  done  to 
both  ship  and  cargo  is  business  unquestionably 
connected  with  the  collision.  Delay  in  their 
preparation  caused  by  the  dilatoriness  of  the 
foreign  authorities,  and  by  no  default  of  the 
master,  is  chargeable  to  the  collision.    Ih. 

The  rate  of  demurrage  allowed  to  steam  vessels 
of  the  ordinary  class,  carrying  cargo,  is  6<f.  per 
ton  on  the  gross  tonnage,  or  ^d.  per  ton  on  the 
nett  tonnage,  per  day.  This  estimate  is  arrived 
at  by  doubling  the  amount  of  the  wages  of  the 
crew  and  of  the  cost  of  their  provisions,  so  as  to 
include  both  expenditure  and  loss  of  trade.     Ih. 

To  entitle  the  owners  of  a  ship  injured  in 
collision  to  damages  for  detention  during  repairs, 
it  must  be  shewn  that  actual,  not  probable,  loss 
of  freight  or  earnings  occurred.  The  Clarence, 
8  W.  Rob.  283. 

Demurrage  or  payment  for  detention  of  the 
ship  during  repairs  and  loss  of  probable  earnings  ; 
towage  to  London  in  consequence  of  collision ; 
detention  of  Lascar  crew  of  ship  engaged  in 
East  India  trade ;  all  allowed  as  damages  for 
collision.    H.M.S.  Inflexible,  Swabey,  200. 

In  the  case  of  a  steamship  that  was  one  of  a 
class  sailing   at  fixed    intervals,  damages    for 


demurrage  was  allowed  during  the  time  she  was 
detained  by  the  repairs  beyond  the  date  for  her 
sailing  in  regular  course.  The  Black  Prince^ 
Lush.  568. 

The  appellant  ship  being  found  to  blame  for  a 
collision  with  the  respondents'  ship,  the  respon- 
dents claimed  demurrage  in  respect  of  the  time 
their  ship  was  under  repair.  It  appeared  that 
during  repair  the  respondents  substituted  another 
ship  of  the  company  in  the  place  of  the  damaged 
ship,  and  that  the  company  sustained  no  actual 
loss  by  demurrage  : — Held,  that  the  respondents 
were  not  entitl^  to  demurrage,  there  being  no 
actual  loss.  Tlie  Black  Prince,  supra,  considered 
and  approved.  The  City  of  Peking,  59  L.  J., 
P.  C.  88  ;  15  App.  Cas.  438  ;  63  L.  T.  722  ;  39 
W.  R.  177  ;  6  Asp.  M.  C.  572— P.  C. 

e.  IiOfla  of  Freifflit,  Profits,  or  Oharterparty. 

Hire  of  another  Ship.] — Hire  of  another  vessel 
in  the  place  of  the  injured  ship,  which  was 
engaged  to  perform  a  contract  to  bring  lobsters, 
allowed.   T?ie  Ynrkshiremun,  2  Hag.  Adm.  SO,  n. 


Inoreased  Freight.]— The   '*K.,'' which 


was  on  a  voyage  under  charter  from  Cardiff  to 
Bombay  with  coals,  was  run  into  by  the  "  B." 
shortly  after  leaving  Penarth  Docks.  The  "  K.," 
which  was  considerably  damaged,  returned  to 
Cardiff,  where  her  cargo  was  taken  out  of  her  in 
order  that  she  might  be  repaired.  The  owners  of 
the  cargo  proposed  that  the  coals,  which  were 
also  damaged,  should  be  sold  and  a  fresh  cargo 
shipped.  The  shipowner,  however,  refused  to 
ship  a  fresh  cargo  except  "  on  fresh  terms  as  to 
freight,  &c.,"  and  the  charterer,  without  inquiring 
what  the  fresh  terms  would  be,  reshipped  the 
damaged  cargo,  which  was  carried  to  Bombay  : — 
Held,  that  the  shipowner,  having  a  lien  on  the 
cargo  for  freight,  was  entitled  to  insist  on  the 
original  cargo  being  reshipped  if  it  was  capable 
of  being  carried  to  its  destination,  and  that  the 
cargo-owner  was  not  entitled  to  insist  on  its 
delivery  without  payment  of  freight :  —  Held, 
further,  that  in  order  to  ascertain  the  amount  to 
be  paid  by  the  owners  of  the  wrongdoing  ship, 
it  was  necessary  to  estimate  what  the  increased 
freight  would  have  been,  before  comparing  the 
loss  on  the  damaged  cargo  at  Bombay  with  the 
loss  which  would  have  arisen  on  the  sale  of  the 
cargo  at  Cardiff  and  shipping  a  fresh  one.  Th^ 
Blenheim,  .54  L.  J.,  Adm.  81  ;  10  P.  D.  167  ;  53 
L.  T,  916  ;  34  W.  R.  154  ;  5  Asp.  M.  C.  522. 

Measure  of  Damages  as  to  Loss  of  Freight] 
— Where  the  ship  and  freight  are  lost,  the 
measure  of  damages,  in  respect  of  freight,  is  the 
amount  of  the  freight,  less  the  cost  of  earning  it 
saved  to  the  shipowner  by  the  collision.  The 
Canada,  Lush.  585. 

Loss  of  Market.] — ^A  ship  having  been  damaged 
by  a  collision  witn  another  ship,  the  owners  of 
cargo  on  the  former  claimed  damages  from  the 
owners  of  the  latter  ship.  The  cargo-owners 
claimed,  inter  alia,  for  damages  in  respect  of  the 
loss  of  market  in  consequence  of  a  portion  of 
the  cargo  having  been  delayed  in  its  arrival  at 
the  port  of  destination :  —  Held,  that  loss  of 
market  was  too  remote  a  consequence  to  be  con- 
sidered as  an  element  of  damage,  and  that  there 
was  no  difference  in  the  principles  which  regulate 
the  measure  of  damages  in  an  action  of  collision, 
and   an  action  for  a  breach  of  duty  under  a 
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shipping  contract.  The  Notting  HUl^  53  L.  J., 
Adm.  56 ;  9  P.  D.  105  ;  51  L.  T.  66  ;  32  W.  R. 
764  ;  6  Asp.  M.  C.  241— C.  A. 

Fiihing  Intemipted.] — A  French  fishing  brig 
of  142  tons,  employed  in  the  cod  fishery  off  the 
banks  of  Newfoundland,  came  into  collision  on 
the  6th  of  July,  1881,  with  an  Italian  barque, 
and  in  consequence  of  the  collision  was  com- 
pelled to  put  into  port  for  repairs,  but  her  repairs 
having  been  completed,  returned  to  the  fishing 
ground  before  the  close  of  the  fishing  season.  In 
an  action  for  damages  instituted  on  behalf  of  the 
owners  of  the  brig  against  the  barque,  the  court 
pronounced  the  bai-que  solely  to  bbime  for  the 
collision,  and  referred  the  question  of  damages 
to  the  registrar  and  merchants.  At  the  reference 
the  plaintifb  claimed  1,2002.  for  demurrage  of 
their  vessel  from  the  date  of  the  collision  to  the 
26th  August,  1881,  the  date  of  her  return  to  the 
fishing  ground ;  and  of  the  amount  so  claimed, 
the  registrar,  by  his  report,  allowed  the  plaintiffs 
3802.  as  the  loss  sustained  by  the  interruption  of 
their  fishing.  The  defendants  moved  the  court 
in  objection  to  the  report : — Held,  that  the 
motion  must  be  dismissed.  The  Ritoluto^  52 
L.  J.,  Adm.  46  ;  8  P.  D.  109  ;  48  L.  T.  909  ;  31 
W.  R.  657  ;  5  Asp.  M.  C.  93. 

A  claim  for  loss  of  fishing  by  a  fishing  boat 
whose  fishing  year  was  lost  in  the  collision, 
upheld.  The  Gleaner,  38  L.  T.  650  ;  8  Asp. 
M.  C.  582. 

Lots  of  BalYage.] — Loss  of  salvage,  the  injured 
vessel  was  engaged  in  earning,  allowed  as 
damages.  The  BeUey  Cainee,  2  Hag.  Adm.  28. 

LoM  of  Ghartorparty.] — In  estimating  the  loss 
sustained  by  a  ship  in  a  collision,  a  charterparty 
entered  into  contingently  on  the  arrival  of  the 
ship  at  a  fixed  date  at  another  place  should  be 
taken  into  consideration,  the  amount  recoverable 
being  the  freight  that  would  have  been  earned 
tinder  the  charterparty,  less  any  expenses  which 
would  naturally  be  incurred  in  the  performance 
of  it.  The  Star  of  India,  45  L.  J.,  Adm.  102  ; 
1  P.  D.  466 ;  35  L.  T.  407  ;  26  W.  R.  377  ;  3  Asp. 
M.  G.  261. 

The  *»  Star  of  India  "  and  the  "  Cheviot "  came 
into  collision  on  the  Ist  of  May,  by  which  the 
latter  vessel  was  unable  to  load  cargo  by  the  time 
stipulated  for  in  the  charterparty,  which  was 
accordingly  cancelled.  She  whs  not  sufficiently 
repaired  to  obtain  another  charterparty  until  the 
4th  of  July.  The  collision  was  the  fault  of  the 
**  Star  of  India"  :— Held,  first,  that  the  owners 
of  the  "  Cheviot "  were  entitled  to  some  compen- 
sation for  loss  of  the  charterparty.    Ih. 

Held,  secondly,  that  such  compensation  was 
not  included  in  the  usual  allowance  of  fourpence 
per  ton  a  day  for  demurrage.    lb. 

Damages  for  loss  of  a  l^eficial  charterparty 
may  be  recovered  in  a  collision  action.  The 
Matehleu,  10  Jur.  1017. 

The  vessel, "  C,"  which  was  proceedingin  ballast 
to  Montreal  to  load  a  cargo  of  grain  for  the 
United  Kingdom,  pursuant  to  charterparty,  was 
injured  by  collision  with  another  vessel,  and 
compelled  to  put  into  port  to  repair.  The  repairs 
necessarily  occupied  so  long  a  time  that  it  was  not 
reasonably  possible  for  the  "C."  to  have  arrived 
at  Montreal  in  time  to  fulfil  her  charter  before 
the  navigation  of  the  St.  Lawrence  was  stopped 
by  ice  for  the  winter.  In  these  circumstances 
the  owners  of  the  "C.**  abandoned  the  charter,  and 


it  was  found  that  they  acted  prudently  in  so 
doing : — Held,  that  the  loss  arising  from  the 
abandonment  of  the  charter  was  a  loss  caused 
by  the  collision.  The  O^neeU,  5  P.  D.  229  ;  5 
Asp.  M.  C.  34,  n. 

Claim  for  Loan  on  Seonrity  for  Freight.] — 

The  master  of  the  ship  "  C,"  bound  from  Phila^Iel- 

Shia  to  Antwerp,  obtained  at  Philadelphia  from 
[.  a  loan  of  money  on  freight  upon  the  security 
of  an  instrument  signed  by  him,  by  which  it  was 
stipulated  that  the  loan  should  be  repaid  after  arri- 
val of  the  "  C."  at  Antwerp  or  other  intermediate 
port  at  which  the  voyage  should  end,  and  that  if 
there  should  be  no  payment  of  freight  the  loan 
should  not  be  paid  back.  The  ''  C.,''  whilst  on  the 
course  of  her  voyage  to  Antwerp,  came  into 
collision  with  another  ship  and  sank,  and  her 
cargo  was  lost.  The  collision  was  occasioned  by 
the  negligence  of  those  in  change  of  the  other 
ship,  and  her  owners  instituted  an  action  for 
limitation  of  their  liability.  In  such  action  a 
sum  of  money  was  awarded  out  of  the  proceeds 
paid  into  court  to  the  owners  of  the  "  C*  for  loss 
of  freight.  M.  claimeil  a  portion  of  this  sum  in 
respi^ct  of  his  loan  : — Held,  that  his  claim  was 
well  founded.  Semble,  where,  in  an  action  for 
limitation  of  liability  a  sum  of  money  is  awarded 
as  compensation  for  loss  of  freight  to  the  owners 
of  a  vessel  run  down  by  the  plaintiff's  ship,  the 
holder  of  a  bottomry  bond  on  the  freight  of  the 
vessel  run  down,  is  entitled  to  claim,  in  respect 
of  the  loan  of  bottomry,  a  portion  of  the  sum 
awarded  for  loss  of  freight.  The  Enipum^  48 
L.  J.,  Adm.  36 ;  5  P.  D.  6  ;  41  L.  T.  383 ;  28 
W.  R.  263  ;  4  Asp.  M.  C.  185. 

Lof •  of  Froflts — ^Agreement  to  provide  YeMol 
for  partienlar  Voyage — Remoteness.] — A  col- 
lision occurred  between  two  vessels,  the  "  A."  and 
the  "  G.,"  shortly  after  a  contract  had  been  made 
by  the  owners  of  the  "  A."  that  upon  the  comple- 
tion of  her  then  voyage  she  should  proceed  upon 
another  voyage.  The  repairs  to  the  "A."  made 
necessary  by  the  collision  could  not  be  completed 
in  time  to  enable  her  to  fulfil  the  contract.  In 
an  action  by  the  owners  of  the  "A."  against  the 
owners  of  the  *'  G.,"  the  former  claimed  damages 
in  respect  of  the  loss  of  the  earnings  which  would 
have  been  derived  from  the  employment  con- 
tracted for : — Held,  that  the  damages  claimed 
were  not  too  remote,  but  flowed  directly  and 
naturally  from  the  collision,  and  that  such 
damages  should  be  allowed  as  would  repre- 
sent the  loss  of  ordinary  and  fair  earnings  of 
such  a  ship  as  the  "  A.,"  having  regard  to  the  fact 
that  the  contract  had  been  entered  into.  The 
Argentino,  The  Grade  (^Owners)  v.  Tlie  Argen- 
tina (^Omners),  59  L.  J.,  Adm.  17  ;  14  App.  Cas. 
519  ;  61  L.  T.  70fi  ;  6  Asp.  M.  C.  433— H.  L.  (E.) 
Affirming  37  W.  R.  210— C.  A. 

Advanoed  Freight — Seonrity  on  Cargo.] — ^A 
ship,  '*  A.,"  and  her  cargo,  belonged  to  the  same 
owners,  and  the  plaintiff  advanced  1,000/.  as  a 
loan  to  such  owners,  and  received  as  security  the 
bill  of  lading,  on  which  the  master  indorsed  the 
receipt  for  1,0002.  as  advanced  freight,  and  also  a 
policy  of  insurance  on  advanced  freight.  Ship 
"A."  was  lost  through  a  collision  with  the  defen- 
dant's vessel,  whose  negligence  was  admitted. 
It  was  proved  that  the  difference  between  the 
value  of  the  cargo  at  the  port  of  destination  and 
at  the  port  of  loading  would  have  considerably 
exceeded  1,0002.  In  an  action  by  the  holders  of 
the  bill  of  lading  for  1,0002.  against  the  defen- 
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dant's  ship : — ^Held,  that  the  plaintifb  were 
entitled  to  recover  the  sum,  though  it  was  not, 
strictly  speaking,  advanced  freight,  but  a  pro- 
spective increase  in  the  value  of  the  cargo,  and 
that  the  insurers  were  subrogated  to  the  rights  of 
the  plaintifEs.  The  Thyatira,  52  L.  J.,  Adin.85  ; 
8  P.  D.  155  ;  49  L.  T.  406  ;  32  W.  R.  276 ;  6  Asp. 
M.  C.  147. 

Frttight  in  Gaptam's  hands.] — Freight  in  the 
captain's  hands,  lost  in  the  collision,  allowed  as 
damages.    The  Cumberland,  5  L.  T.  496. 

(kMt  of  Bailing  Wx^k— Pablie  Bodj.]— A 
public  body,  with  statutory  public  duties  to  dis- 
charge and  power  to  levy  rates  for  the  purpose  of 
discharging  those  duties,  is  entitled,  though  it  is 
not  a  profit-earning  body,  to  substantial  damages 
in  respect  of  the  loss  of  the  use  of  property 
injured  by  the  negligence  of  another ;  and  for  the 
recovery  of  such  damages  it  is  not  necessary  to 
prove  direct  pecuniary  loss.  Th^  Chreta  Holme, 
66  L.  J.,  Adm.  166  ;  [1897]  A.  C.  696  ;  77  L.  T. 
28  ;  8  Asp.  M.  C.  317— C.  A. 

A  dredger,  the  property  of  the  Mersey  docks 
and  harbour  board,  the  conservancy  authority 
of  the  port  of  Liverpool,  was  sunk  by  the  negli- 
gence of  those  in  charge  of  the  *•  Greta  Holme." 
The  wreck  was  raised,  and  in  addition  to  other 
items  the  board  claimed  1,600Z.  damages  for  the 
loss  of  the  use  of  the  dredger  during  the  fifteen 
weeks  she  was  under  repair.  There  was  evidence 
that  the  dredger  might  have  been  let  at  the  rate 
of  100^.  a  week,  and  that  during  its  disablement 
the  work  of  deepening  the  river  had  been  re- 
tarded : — Held  (Lord  Morris  dissenting),  that 
the  board  were  entitled  to  substantial  damages, 
which  the  house  of  lords  assessed  at  600Z.    Jh, 

Wreok-raising  Plant.]— See  The  Crystal  and 
cases,  post,  coL  893. 

6.  Division  of  Loss. 

Statement  of  tho  Bnle.]  —  Statement  of 
admiralty  law  as  to  the  four  cases  of  collision, 
by  fault  of  one  ship,  both  ships,  or  neither 
ship,  and  the  liability  for  damages  in  each  case. 
Loss  is  divided  where  both  ship  in  fault.  Th^ 
Lttrd  MdvUle,  cited,  2  Shawns  Sc.  App.  396. 
The  Woodrop,  2  Dods.  83. 

Its  Jnstioe  qneationed.]— The  justice  of  the 
rule  questioned.  See  per  Denman,  C.J.,  De 
Vaux  V.  Salvador,  4  A.  &  E.  420 ;  6  N.  &  M. 
713  ;  5  L.  J.,  K.  B.  134.  Per  Selborne,  C,  The 
Khedi-ce,  infra. 

Beaton  tar  the  Bnle.]— The  reason  for  the 
rule  is  to  avoid  interminable  litigation.  See  per 
Lord  Blackburn,  The  Khedive,  infra. 

Equal  BiTision — One  Ship  more  in  Fault 
than  the  OtherJ  —  Rule  of  equal  division  of 
loss  applied.  The  Petersjield  and  The  Judith 
EaTidolph,  cited  in  Hay  v.  Le  Neve,  2  Shaw's  Sc. 
App.  396. 

The  rule  of  admiralty  is  that  if  there  is  blame 
causing  the  accident  on  both  sides,  they  are  to 
divide  the  loss  equally  .  .  .  however  small  the 
blame  may  be  on  one  side.  Per  Lord  Black- 
bum,  The  Margaret,  Cayzer  v.  Carron  Co.,  54 
L.  J.,  Adm.  18  ;  9  App.  Cas.  873,  881 ;  52  L.  T. 
361  ;  33  W.  R.  281  ;  5  Asp.  M.  C.  371— H.  L.  (B.) 
Hay  V.  Le  Xere,  supra.     The  Woodrop,  supra. 


Prineiple  of  the  Bnle.]— The  principle  of  the 
rule  is  equality  of  participation  in  a  loss  arising* 
from  a  common  fault.  See  per  Lord  Stowell, 
The  Woodrop,  supra.  Cf.  per  Selborne,  C,  Th^ 
Khedive,  inna. 

The  Common  Fanlt.] — May  be  partly  on  shore 
and  partly  afloat ;  as  where  one  ship  was  negli- 
gently launched  and  the  other  negligently  placed 
in  her  way.    The  United  Statee,  12  L.  T.  33. 

The  common  fault  need  not  oondnoe  to  the 
collision  if  it  conduces  to  the  damage  ;  as  where 
one  ship  was  negligently  navigated  and  the  other 
holed  her  with  her  anchor,  which  was  a  oock-bilL 
The  Margaret,  60  L.  J.,  Adm.  67  ;  6  P.  D.  76  ;  44 
L.  T.  291  ;  29  W.  R.  533 ;  4  Asp.  M.  C.  376 — 
C.  A. 

Whilst  a  barge  was  by  night  lying  astern  of  a 
steamship,  in  a  dock,  the  latter  moved  her  pro- 
peller and  cut  a  hole  in  the  barge.  It  appeu«d 
that  there  was  no  one  on  board  the  barge  at  the 
time  of  the  accident.  In  a  collision  action : — 
Held,  that  although  the  steamer  was  to  blame, 
the  barge  was  also  to  blame  for  not  having  anj 
one  on  board  of  her,  as,  had  there  been,  the 
collision  might  have  been  avoided,  and  in  any 
event  the  barge  might  have  been  beached  before 
she  sank ;  the  plaintifEs  therefore  could  only 
recover  half  their  damages.  The  Seot'ui,  63  L.  T. 
324  ;  6  Asp.  M.  C.  641. 

BiAonlty  of  applying  Common  LawDefinitioa 
of  KegUgenee.] — See  The  Mmte  Rosa,  62  L.  J., 
Adm.  20  ;  [1893]  P.  23  ;  68  L.  T.  299  ;  41  W.  R. 
304  ;  7  Asp.  M.  C.  326. 

Fanlt  of  not  standing  bj.]— The  rule  formerly 
did  not  apply  where  one  ship  was  in  t&vlt  for 
the  collision  and  the  other  for  not  standing  by 
to  assist.  The  Celt,  3  Hag.  Adm.  321.  But  eee, 
as  to  present  law,  67  k  58  Vict.  c.  60,  s.  422. 

Both  or  one  Ship  Foreign.]— The  rule  applies 
where  one  or  both  ships  are  foreign.  The  Worth 
American  and  The  Tecla  Carmen,  Swabey,  358  ; 
Lush.  79.  Chartered  Mercantile  Bank  of  India 
V.  Netherlands  India  Steam  Navigation  Cb^  52 
L.  J.,  Q.  B.  220  ;  10  Q.  B.  D.  621  ;  48  L.  T.  546 ; 
31  W.  R.  445  ;  5  Asp.  M.  C.  65  ;  47  J.  P.  260— 
C.  A.  The  Washington,  6  Jur.  1067.  Thi^  Mon- 
arch, 1  W.  Rob.  21.  The  Khedive,  Stoomvaart 
Maatschappy  Nederland  v.  Peninsular  and 
Oriental  ^-am  Navigation  Co,,  52  L.  J.,  Adm.  1  ; 
7  App.  Cas.  795  ;  47  *L.  T.  198  ;  31  W.  R.  249  ;  5 
Asp.  M.  0.  360,  567.  The  Seringapatam,  3  W. 
Rod.  38.  Ch-apman  v.  Royal  Netherlands  Steam 
Navigation  Co,,  49  L.  J.,  Ch.  449 ;  4  P.  D.  167  ; 
40  L.  T.  433  ;  27  W.  R.  664 ;  4  Asp.  M.  C.  107 
— C.A. 

Cargo-owner  sning  Owner  of  earrjing  Ship.] 

— Rule  of  division  of  loss  where  both  ships  in 
fault  does  not  apply  to  an  action  by  the  owner  of 
caigo  against  the  owner  of  the  carrying  ship 
upon  the  contract  to  carry.  The  Bushire,  52 
L.  T.  740  ;  6  Asp.  M.  C.  416. 

The  Bnle  applied.]  —  Both  vessels  being  in 
fault  for  a  collision,  a  moiety  of  the  damage 
suffered  by  each  pronounced  for.  The  Imma- 
ganda  Sara  CUisina,  Vaux  v.  Sfieffer,  8  Moore, 
P.  C.  75.  The  Independence,  14  Moore,  P.  C. 
103  ;  Lush.  270 ;  4  L.  T.  603  ;  9  W.  R.  582. 

Insnranee— Bnnning  Down  Clanee.] — Liability 
of  underwriters  where  both  ships  in  fonlu    Scie 
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JdOndon    Steamship   A*ioeiation    v.     Chrampian.  i 
StsamMp  Co.^  post,  ool.  1084. 

Vftnlt  of  one  Ship  that  of  ker  Compnliory 
Pilot.]— The  "A."  and  the  "H."  were  in  collision 
by  the  fault  of  the  crew  of  the  •'  A."  and  the  com- 
pulsory pilot  of  the  "  H.":— Held,  that  the  rule  of 
division  of  loss  applied  :  but  that  the  "A."  owners 
could  recover  4,iM)0^  (half  her  loss  being  8,000^.). 
and  not  only  2,500/.,  the  balance  between  4,0002. 
and  1,500Z.  (half  the  loss  of  the  "A.")-  Thelleetor, 
62  L.  J.,  Adm.  51 ;  8  P.  D.  218  ;  48  L.  T.  890  ; 
81  W.  R.  881  :  5  Asp.  M.  C.  101— C.  A-  See  also 
The  DemetrivM,  41  L.  J.,  Adm.  69 ;  L.  R.  3  A.  & 
E.  323  ;  26  L.  T  329  ;  20  W.  B.  761  ;  1  Asp.  M.  C. 
251. 

Botli  Shipf  in  Fault  bj  Agrooment  of  Ship- 
oirnan  —  Car|^  Ownen  not  bound  bj  Agree- 

ment.] — ^An  agreement  between  the  shipowners 
that  both  ships  were  in  fault  does  not  prevent 
the  owner  of  cargo  on  board  one  ship  from 
asserting  in  an  action  by  the  owner  of  the  other 
ship  to  limit  his  liability  that  the  last-mentioned 
ship  was  alone  in  fault.  The  Karo,  57  L.  J., 
Adm.  8  ;  13  P.  D.  24 ;  58  L.  T.  188  ;  6  Asp.  M.  C. 
245. 

CoUiiion  between  Ships  of  eame  Ownen — 
Bights  of  Cargo  Owners.]  — ^Where  a  collision 
occurred  between  ships  tielonging  to  the  same 
owners,  and  the  shipowner  was  protected  by  bill 
of  lading  against  collision,  and  also  against  negli- 
gence of  those  navigating  the  carrying  ship  : — 
Held,  that  he  was  liable  in  tort  for  the  negli- 
gfcnce  of  those  on  board  the  other  ship  to  the 
extent  of  half  the  loss  of  the  cargo  owner  ;  and 
that  he  was  protected  by  the  bill  of  lading  from 
further  liability.  Chartered  Mercantile  Bank  of 
jTndia  v.  Netherlandt  India  Steam  Navigation 
Co.,  62  L.  J.,  Q,  B.  220  ;  10  Q.  B.  D.  621  ;  48  L.  T. 
546  ;  31  W.  R.  445  ;  47  J.  P.  260  ;  6  Asp.  M.  C.  65 
-— C.  A. 

Collision  between  Tng  and  Third  Ship  —  Lia- 
bility of  Owners  of  Tng  and  Tow.]  —  A  tug 

with  a  ship  in  tow  struck  and  injured  a  tbinl 
ship,  the  ship  in  tow  not  touching  her.  All 
three  vessels  were  found  to  blame  for  proceeding 
at  an  improper  speed  : — Held,  that  the  owners  of 
the  tug  and  of  the  tow  were  jointly  and  severally 
liable  to  the  owners  of  the  third  vessel  for  one- 
half  of  the  damage  that  vessel  had  sustained, 
less  one-half  of  the  tug's  damage : — Held,  also, 
that  the  total  liability  of  tug  and  tow  was  not 
limited  to  the  statutory  amount  on  the  tonnage 
of  the  tug.  The  En^liehman  and  The  Auetraliu^ 
&3  L.  J.,  Adm.  133  ;  [1894]  P.  239  ;  6  R.  743  ;  70 
L.  T.  846 ;  43  W.  R.  62  ;  7  Asp.  M.  C.  603. 

Cargo  Owner  oan  reoover  only  Half  bis 
Loss — Both  Ships  in  Fault.] — In  admiralty  the 
owner  of  cargo  on  board  one  of  two  ships  both 
of  which  are  in  fault  for  the  collision  could 
recover  only  half  his  loss.  The  Miian,  Lush. 
388  ;  31  L.  J.,  Adm.  105  :  5  L.  T.  590.  But  see 
The  Bernina,  57  L.  J..  Adm.  65  ;  13  App.  Cas. 
1  ;  58  L.  T.  423  :  36  W.  R.  870  ;  6  Asp.  M.  C.  257  ; 
52  J.  P.  212— H.  L.  (E.) 

One  Ship  deemed  in  Fault  for  Infringement 
of  Segnlations.]  —  The  rule  of  division  of  loss 
applies  where  fault  is  presumed  under  36  &  37 
Vict.  c.  86,  s.  17,  by  reason  of  infringement  of 
the  regulations.    The  Khedite^  supra ;  Chartered 
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Mercantile  Bank  of  India  v.  Netherlandt  Indin 
Steam  Narigation  Co.^  supra  ;  Tlie  Htwhung  and 
The  Laptring,  51  L.  J.,  P.  C.  92 ;  7  App.  Cas. 
512  ;  47  L.  T.  455  ;  31  W.  R.  303  ;  5  Asp.  M.  C. 
89— P.  C. 

Aetion  nnder  Lord  Campbell's  Aet.]  —  The 
rule  does  not  apply  to  actions  under  Lonl 
Campbeirs  Act.  Th€  Bernina,  MilU  v.  Arm- 
etrvng,  supra. 

Division  of  Lots  where  Liability  Limited.] — 
See  Th^f  XJtedire,  Stoomvaart  Maatechappy 
Nedcrland  v.  Penintular  and  Oriental  Steam- 
NaHgation  Co.,  infra,  col.  743.  See  also  Chap- 
man V.  Royal  Netherlands  Steam  Navigation 
Co.,  infra,  col.  743.  Overruling  The  Khedive, 
supra. 

7.  Llmitatiok  op  Liability. 
a.  By  General  Law,  no  Ijimitation. 

LUbiUtj  ITnlimited  by  General  Law.]— By  the 
maiitime  law  the  shipowner  was  liable  to  the  full 
extent  of  damage  done  by  the  negligence  of  his 
servants.  The  Wild  Banger,  Lush.  553  ;  32 
L.  J.,  Adm.  49  ;  7  L.  T.  724.   See  also  The  Dundee, 

1  Hag.  Adm.  109, 120  ;  The  Aline,  1  W.  Rob.  HI ; 
The  Volant,  1  W.  Rob.  283  ;  The  Mellona,  3 
W.  Rob.  16,  20  ;  Gale  v.  Laurie,  5  B.  &  C.  156, 
164  ;  7  D.  &  R.  711  ;  4  L.  J.  (0.s.)  K.  B.  149  ; 
The  Khedive,  7  App.  Cas.  796,  814 ;  infra,  col. 
743. 

b.  Under  68  Geo.  8,  o.  169. 

Under  53  Geo.  3,  c.  159,  the  owners  of  a  ship 
that  sank  after  wrongfully  damaging  another 
were  not  exempt  from  hability.  Brotvn  v.  Wilkin- 
son, 16  M.  k,  W.  391  ;  16  L.  J.,  Ex.  34. 

The  harpoons  and  fishing  gear  of  a  whaler  went 
to  augment  the  sum  to  which  shipownera'  liability 
was  limited  by  53  Geo.  3,  c.  159.  Galev.  Laurie, 
5  B.  &  C.  157  ;  7  D.&  R.  711  ;  4  L.  J.  (0.8.)  K.  B. 
149.     S.  P.,  The  Dundee,  I  Hag.  Adm.  109. 

The  shipowner  was  liable  for  costs  of  a  collision 
suit  beyond  the  value  of  his  ship.  Bayne,  Ex 
parte,  1  G.  &  D.  374 ;  10  L.  J.,  Q.  B.  364  ;  1  Q.  B. 
982.     S.  P.,  The  Dundee,  2  Hag.  Adm.  137. 

A  ship  having  been  wrongfully  sold  by  the 
master  so  that  the  voyage  was  not  completed,  the 
liability  of  the  shipowner  was  held  to  be  the  value 
of  the  ship  when  sold,  together  with  the  freight 
she  would  have  earned.  Cannan  v.  Meaburn,  1 
Bing.  466  ;  8  Moore,  127  ;  2  L.  J.  (0.8.)  C.  P.  60. 

The  liability  of  shipowners  for  collision  was  the 
value  of  the  ship  before,  not  after,  collision.  The 
Mary  Caroline,  3  W.  Rob.  101. 

As  to  the  form  and  date  of  affidavits  required 
to  be  filed  by  the  above  act,  see  Walker  v. 
Fletcher,  1  Ph.  115;  12  Sim.  420;  11  L.  J., 
Ch.  103  ;  6  Jur.  4. 

The  value  of  the  ship  to  which  by  the  above 
act  and  by  14  &  15  Vict.  c.  104,  the  shipowner's 
liability  is  limited  is  the  price  at  which  sne  could 
be  sold  ;  and  that  price  must  be  ascertained,  not 
by  making  deductions  from  her  cost  price,  pro- 
portioned to  her  age,  but  by  a  valuation  and 
appraisement,  and  such  value  must  be  ascertained 
as  at  the  time  of  the  accident.  Dobree  v.  Schroder, 

2  MyL  &  Cr.  489.    Aftirming  6  Sim.  291. 

As  to  the  mode  of  calculating  the  ship's  value, 
prepaid  freight,  and  the  liability,  where  the 
master,  one  of  the  part  owners,  caused  the  loss. 
See  Wilson  v.  Dickson,  2  B.  &  Aid.  2  ;  20  R.  R. 
331. 
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0.  Under  17  A  18  Viot.  o.  104. 

When  damage  is  done  by  a  ship  both  to  persons 
and  goods,  the  ship  is  to  be  estimated  at  not  less 
than  Ibl,  per  ton,  for  the  purpose  of  adjusting  the 
compensation  to  be  paid  to  claimants  in  respect 
of  loss  of  life  or  personal  injury.  ^Ijpon  v. 
Roberts,  1  J.  &  H.  739  ;  30  L.  J.,  Ch.  844  ;  7 
Jur.  (N.8.)  820 ;  4  L.  T.  679  ;  9  W.  R.  890. 

But  where  all  demands  in  respect  of  personal 
injury  or  loss  of  life  have  been  settled,  and  the 
only  claimants  against  the  ship  are  the  owners 
of  property  which  has  been  dlamaged,  the  ship 
is  not  to  be  estimated  at  more  than  her  actual 
value,  notwithstanding  the  fact  that  loss  of  life 
or  personal  injury  has  occurred.    Ih, 

Where  claimants  of  both  kinds  appear,  the 
owners  of  property  are  entitled  to  have  the  com- 
pensation for  loss  of  life  and  personal  injury 
marshalled,  so  as  to  throw  it  primarily  on  the 
excess  (if  any)  of  the  value  of  \hl.  per  ton  over 
the  actual  value  of  the  ship.    Ih. 

The  17  &  18  Vict.  c.  104,  did  not  repeal,  but 
only  modified,  the  9  &  10  Vict.  c.  93  (Lord 
Campbell's  Act),  so  far  as  the  latter  created 
liability  for  the  loss  of  life  by  collision  at  sea. 
Glaholm  V.  Barker,  35  L.  J.,  Ch.  259  ;  L.  R.  1  Ch. 
223  ;  12  Jur.  (N.S.)  82  ;  13  L.  T.  653  ;  14  W.  R. 
296— C.  A. 

By  the  joint  operation  of  the  9  &  10  Vict.  c.  93, 
and  the  26  &  26  Vict.  c.  63,  s.  54,  the  liability  of 
the  owner  of  a  sailing  vessel  for  loss  of  life  occa- 
sioned by  collision  with  another  vessel  at  sea  is 
limited  to  15Z.  per  ton  of  the  registered  tonnage 
of  his  vessel.    Ih. 

The  liability  of  a  shipowner  in  respect  of  loss 
of  life  to  the  seamen  of  a  vessel  run  down  by 
his  ship  is  not  limited  to  80Z.  for  damages  pay- 
able in  each  case  of  death  ;  and  this  rule  applies 
to  all  cases,  whether  the  board  of  trade  does  or 
does  not  institute  proceedings  in  respect  of  such 
loss  of  life.  Glalu)lm  v.  Barker,  35  L.  J.,  Ch.  657 ; 
L.  R.  2  Eq.  598 ;  12  Jur.  (N.s.)  764  ;  14  L.  T.  880 ; 
14  W.  R.  1006. 

The  amount  of  damages  being  paid  by  order 
of  the  court  into  the  registry,  the  party  finally 
adjudged  to  receive  the  same  was  not  allowed 
interest  from  the  date  of  such  payment  into 
court.  The  Xorth  American  and  the  Teela  Car- 
men, Lush.  79  ;  5  Jur.  (N.S.)  659. 

The  owners  of  a  ship  causing  a  collision  are 
liable,  in  chancery  as  well  as  in  admiralty,  to  pay 
interest  upon  the  sum  payable  as  damages, 
although  such  damages  may  amount  to  the  maxi- 
mum sum  limited  by  25  Ac  26  Vict.  c.  63,  s.  54, 
and  if  the  ship  injured  is  in  ballast  at  the  time  of 
the  accident,  such  interest  will  be  calculated  from 
the  date  of  the  collision.  Straker  v.  Hartland, 
2  H.  &  M.  570  ;  34  L.  J.,  Ch.  122  ;  10  Jur.  (N.8.) 
1143  ;  11  L.  T.  622. 

Where  a  sum  is  awarded  as  damages  for  col- 
lision, the  liability  to  have  paid  such  sum  dates 
from  the  time  at  which  the  loss  is  considered  to 
have  arisen,  and  the  sum  awarded  bears  interest 
from  that  date.  The  Amalui,  34  L.  J.,  Adm.  21  ; 
13W.  R.  Ill  ;  5N.  R.  164,  n. 

The  value  of  a  ship  within  the  meaning  of 
the  17  &  18  Vict.  c.  104,  s.  504,  was  what  she 
would  have  fetched  if  sold  immediately  before 
the  collision,  without  deduction  in  respect  of 
costs  of  sale.  Leycester  v.  Logan,  4  K.  &  J.  725  ; 
6  W.  Si.  849.  S.  P.,  African  Steamship  Co.  v. 
iswanxy,  2  K.  &  J.  660  ;  25  L.  J.,  Ch.  870 ;  4 
W.  R.  210,  692;  The  Europa,  Br.  &  Lush. 
210  ;  9  L.  T.  781. 


i  The  provisions  of  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  603,  limiting  ship- 
owners* liability,  did  not  apply  to  foreign  ships. 
I  General  Iron  Screw  Collier  Co.  v.  Schurtnanms^ 
I  29  L.  J.,  Ch.  877  :  6  Jur.  (N.B.)  883  ;  8  W.  R.  732. 
S.  P.,  The  Wild  Banger,  infra,  col.  747  ;  Cope  v. 
DoheHy,  2  De  G.  &  J.  614  ;  27  L.  J.,  Ch.  600  ; 
4  Jur.  (N.S.)  699  ;  6  W.  R.  695. 

In  a  bill  filed  under  the  provisions  of  the  Mer- 
chant Shipping  Act,  1854,  to  stay  actions  in 
other  courts  for  damages  occasioned  by  a  collision 
with  the  plalntifTs  ship,  and  to  have  the  alleged 
damage  ascertained,  the  plaintiff  must  aver  that 
he  has  incurred  liability.  Hill  v.  Audus.  1 
K.  &  J.  263  :  3  Eq.  R.  422 ;  24  L.  J.,  Ch.  329  ; 
3  W.  R  230;  aliter  MiUer  v.  Powell,  2  Ct. 
of  Sess.  Cas.  (4th  ser.)  976.  And  see  Ths 
Amalia,  Br.  &  Lush.  161  ;  The  Sittere,  infra, 
col.  749. 

Form  of  order  made  on  motion  for  injunction 
in  a  suit  by  shipowner  to  restrain  actions  for 
damage  occasioned  by  loss  of  the  ship  and  cargo 
under  the  provisions  of  the  Merchant  Shippings 
Act,  1854,  part  9.  African  Steanuhip  Of.,  In  re, 
1  K.  &  J.  826  ;  3  W.  R.  316. 

In  a  suit  instituted  by  a  shipowner,  under  the 
514th  section  of  the  Merchant  Shipping  Act,  to 
determine  the  amount  of  his  liability  in  respect 
of  the  losses  there  mentioned,  to  have  such  amount 
distributed  ratably  amongst  the  several  claimants, 
and  to  stop  actions  at  law  in  relation  to  the  same 
subject-matter,  there  being  no  adverse  litigation 
amongst  the  claimants  themselves,  nor  any  other 
special  circumstance  occasioning  an  increase  of 
costs,  and  over  which  the  plaintiff  has  no  control, 
the  shipowner,  as  the  party  eased  by  the  proceed- 
ings, must  pay  all  the  costs  of  all  claimants  whose 
.claims  are  established,  including  the  costs  of 
actions  at  law  commenced  by  any  of  such  claim- 
ants, but  stayed  by  injunction  in  the  snit. 
African  Steamship  Co.  v.  Swanzy,  supra. 

In  such  a  suit,  the  court  has  no  power  to  give 
interest  upon  money  ordered  to  be  paid  into 
court.    Ih, 

The  provisions  of  the  604th  section  of  the 
17  &  18  Vict.  c.  104,  limiting  the  liability  of  a 
shipowner  to  the  value  of  his  ship  and  freight, 
ana  the  provisions  of  the  514th  section,  giving 
the  court  of  chancery  jurisdiction  to  stop  actions 
and  suits  pending  in  any  other  court  in  relation 
to  the  same  subject-matter,  are  applicable  not- 
withstanding the  circumstance  that  the  adverse 
claimant  has  obtained  a  definitive  sentence  or 
judgment  of  the  court  of  admiralty  condemning 
the  ship  ;  and  the  utmost  to  which  the  latter  is 
entitled  under  such  a  judgment,  in  respect  of  the 
loss  he  has  sustained,  is  to  share  ratably  with  the 
other  claimants  in  the  value  of  the  ship  and 
freight.  Leyecster  v.  Logan^  3  K.  &  J.  446  ;  26 
L.  J.,  Ch.  306  ;  5  W.  R.  334. 


d.  Under  subaequent  Acts,  and  Oenerally. 

To  what  Bamagei  Limtation  extendi — ^Loes  of 
Goodf — ^Delaj.] — ^A  railway  company,  known  to 
be  also  shipowners,  contracted  to  carry  passen- 
gers and  goods  from  London  to  Guernsey.  The 
passengers  and  goods  were  taken  by  railway  from 
London  to  Sou&ampton,  and  were  there  put  on 
board  a  ship  which  belonged  to  the  company. 
The  ship,  on  her  way  to  Guernsey,  came  into 
collision  with  another  ship  and  sank  with  several 
of  the  passengers  and  all  the  goods.  Actions 
were  brought  against  the  company  by  Boryiyiiig 
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passengers  for  loss  of  luggage  and  for  delay,  by  i  Settled  Claimi — ^Whether  to  be  taken  as  sub- 
shippers  of  goods  for  loss  of  goods,  and  by  the '  sisting.] — The  owner  of  the  wrongdoing  ship 
administrators  of  lost  passengers  for  damages : — ,  settled  out  of  court  his  liability  to  the  owners  of 
Held,  thatf  as  to  aU  tne  damages  (except  those  the  other  ship,  and  then  petitioned  to  limit  his 
for  delay),  the  liability  of  the  company  was,  by  liability.  The  other  claimants,  owners  of  cargo 
the  Merchant  Shipping  Acts,  limited  to  the  in  the  innocent  ship,  claimed  to  be  entitled  to  the 
amount  of  15Z.  per  ton  on  the  tonnage  of  the  whole  amount  of  the  statutory  liability,  on  the 
ship  ;  that  the  amount  so  payable  should  be  ground  that  the  claim  of  the  owner  of  the  injured 
distributed  by  the  court  of  chancery,  and  that  •  ship  was  no  longer  subsisting : — Held,  that  for 
all  the  actions  against  the  railway  company  '  the  purpose  of  calculating  the  amount  of  the 
(except  those  for  delay)  should  be  restrained. ,  {jetitioner's  liability  the  settled  claim  must  be 
The  Andalutian,  47  L.  J.,  Adm.  65  ;  3  P.  D.  182  ; '  taken  as  subsisting.  Rankine  v.  Rascken,  4  Ct. 
39  L.  T.  204  ;  27  W.  R.  172  ;  4  Asp.  M.  C.  22.       ;  of  Sess.  Cas.  (4th  ser.)  725. 

Two  Vessels  Injured  by  same  Act.]— By  reason  i  Interest  on  BUtntory  Amount.]— The  owners 
of  the  improper  navigation  of  a  steamship  she  I  ^^  »  ship,  though  their  liability  to  damages  in 
ran  into  and  damaged  a  ship,  and  immediately  ,  respect  of  the  loss  of  goods  owing  to  a  coUision  is 
afterwards  ran  into  and  sank  a  steam-tug  which  i  confined,  by  the  Merchant  Shippmg  Act  Amend- 
was  near  the  ship,  and  about  to  take  the  ship  in  "^ent  Act,  1862,  s.  54,  to  an  aggregate  amount 
tow.  In  a  suit  for  limitation  of  liability,  insti-  ^ot  exceeding  8Z.  per  ton  of  the  ship  s  tonnage, 
tuted  on  behalf  of  the  owner  of  the  steamship,  it  i  aje  liable  to  pay  interest  on  that  amoimt  from 
was  held  that  the  whole  of  the  damage  so  caused   *pe  date  of  the  collision.    iS»?tUA  y.  Xtrln/,  1 


by  such  improper  navigation  as  aforesaid  to  the 


Q.  B.  D.  131  ;  24  W.  R.  207 ;   and  set  cases, 


ship  and  steam-tug  and  goods  on  board  the  ship  ^]lJ^'  .       ,  .      ...       .    ^,  _^    - 

and  steam-tug  was  caused  substantially  at  the  The  owners  of  a  ship  claiming  in  the  court  of 
same  time  and  on  the  same  occasion,  and  that ,  ^"^1™}?:^,.^  ^^ve  their  liability  limited,  under 
the  plaintiff,  who  was  entitled  to  have  his  liability  ,  2o  &  26  Vict.  c.  63,  s.  o4,  m  respect  of  damages 
limited  according  to  s.  64  of  the  Merchant  Ship- !  occasioned  by  collision,  to  an  aggregate  amount 
ping  Act  Amendment  Act,  1862,  was  entitled  to  no*  exceeding  8/.  for  each  ton  of  the  ship  s  ton- 
hare  his  liabUity  in  respect  of  the  whole  of  such  ^age,  are  liable  to  pay  interest  on  such  aggregate 
<lamage  limited  to  an  amount  not  exceeding  8/.  amount  from  the  date  of  the  oolhsion  TJui 
per  ton  for  each  ton  of  his  steamship's  tonnage,  i  f  ^'^?*L'"*!r^' p  h  iv  ^.A^ '  ^-  ^-  ^  ^-  *^  ^• 
TU  Rajah,  41  L.  J.,  Adm.  97  ;  L.  k  3  A.  &  E.  I «  ;  21  L.  T  681  ;  18  W.  R  188.  ^  ^  ^  ^ 
539 ;  27  L.  T.  102  ;  21  W.  R.  14.  '     Under  17  &  18  Vict.  c.  104,  interest  and  costs 

imyable  in  addition  to  statutory  amount.  African 
Damage  <<  arising  on  distinct  oeoasions."]—   Steamship  Co,  v.  Swanxy,  supra,  col.  740. 
By  improper  navigation  the  -  S.,"  in  starboarding       ^^^^  ^  ^^^^^  ^^  j^^„  ^,  life.l-In  actions 

for  limitation  of  liability  for  a  collision  where 


across  the  bows  of  the  "A.,"  caused  the  "  A. "  to 


come  into  colbsion  with  the  "  M.,    and  by  reason  ,  ^^    -  ,.-   ,  ««  .v ,.-«.i  *u«  «rwx««^^-  ;=  ii«w^ 

g  *u«  ua  »»  ««,,♦,•««,•.».,  »»^^«  -  \,*-^^u^Za  k«i,«  loss  of  life  has  occuiTed,  the  wrongdoer  is  liable, 

of  the  "S.    continuing  under  a  starboard  helm,  .    „j^,-,..  „  ^.^  ^u«  »?  ^^^  «.««  »^„«oUiz»  ,•«  -.^.^r^^^l 

,  .  .       ^,,.  .       .4.1    .,  ^  u  -TV  M    •!_  „J  m  addition  to  the  71.  per  ton  payable  m  respect 

she  came  mto  comsion  j»ith  the  "  D       In  m  „£  such  loss  of  life,  to  piCymterelt  thereon  from  the 

action  by  the  "  D.    against  the     b.,    the  utter  ^^^  ^^  ^^^  ^^jj;^.^H  ^^^.^    ^         ^  j^^  court. 


was  found  to  blame,  and  her  owners  obtained  a 
decree  limiting  their  liability  for  damage.    The 


payment 
The  Crathie,  66  L.  J.,  Adm.  93  ;  [1897]  P.  178  ; 


owners  of  the  "  A."  commenced  an  action  against  '«>  a^-  A-  o^^  .  *o  w .  k.  doi. 
the  "  S."  for  the  damage  caused  by  the  collision  Compulsory  Pilotage.]— Sect.  64  of  the  Mer- 
between  the  "  A."  and  the"M. :"  the  owners  of  ^hant  Shipping  Amendment  Act,  1862,  which 
the  •'  S."  contended  that  the  only  remedy  of  the  i  Umits  the  liability  of  a  shipowner  to  a  certain 
"  A."  was  against  the  fund  paid  into  court  under  1  amount  per  ton,  does  not  apply  to  a  case  where 
the  decree  limiting  their  liability  :— Held,  that  ^wo  ships  are  to  blame  for  a  collision,  and  where 
the  onus  was  on  the  "  S."  to  shew  that  it  was  the  the  owners  of  one  ship  are  relieved  from  all 
same  act  of  improper  navigation  ;  that  the  liability  by  the  owners  of  the  other,  under  s.  388 
evidence  established  that  there  was  time  and  ^f  ^he  Merchant  Shipping  Act,  1854,  on  the 
opportunity  to  have  corrected  the  starboarding, '  ground  that  the  damage  done  to  the  other  ship 
and  by  the  use  of  ordinary  care  and  skiU  to  have  |  ^.^s  caused  by  the  fault  of  a  compulsory  pilot ; 
avoided  the  collision  with  the  "  D.,"  and  that  I  b^  under  the  admiralty  rules,  inasmuch  as  both 
therefore  the  damage  to  the  "  D."  was  caused  on  ;  ghipg  are  to  blame,  the  owners  of  the  ship  so 
«   ii^iof.^^*  ^n««i^«"  fmm    fVi*.    -*^«rfv^'^""'"  relieved  from  liability  are  only  entitled  to  be 


a  ** distinct  occasion"  from    the    starboarding 
across  the  bows  of  the  "A.,"  and  that  the  "S." 
was  liable  to  the  "  A."  to  the  same  extent  as  if 
no  other  damage  had  arisen.     The  Schwan,  The     ______ 

Alharw,  [1892]  P.  419  ;  69  L.  T.  34 ;  7  Asp.  M.  C.  1  gi  w.  R.'  881  ;  5  Asp.  M.  C.  101— C.  A. 
347— C.  A.  ^ 

Mode  of  Distribntion — Bnle  of  Division  of 
Collision  with    Two   Ships.] — Where  a  Loss.] — Two  ships,  *' V."  and '' K.,"  having  come 


paid  by  the  owners  of  the  other  ship  a  moiety  of 
the  damage  caused  to  their  ship.  The  Hector^ 
52  L.  J.,  Adm.  51  ;  8  P.  D.  218  ;  48  L.  T.  890 ; 


ship  comes  into  collision  with  two  vessels  one 
after  the  other,  there  being  a  short  interval 
between  the  two  collisions,  the  shipowner  will 


into  collision,  the  owners  of  the  "  V."  brought  an 
action  in  rem  in  the  admiralty  division  against 
the  owners  of  the  "  K.,"  who  counter-claimed. 


be  entitled  to  limit  his  liability  to  8Z.  per  ton  \  and  both  ships  were  held  to  blame.    The  owners 
<there  being  no  loss  of  life)  if  the  first  coUision  ;  of  the  "  K."  brought  an  action  in  the  admiralty 


is  the  substantial  cause  of  the  second,  and  there 
is  no  separate  act  of  negligence  on  the  part  of 
those  in  charge  of  the  plaintiffs  ship  in  respect 


division  to  limit  their  liability  under  the  Merchant 
Shipping  Amendment  Act,  1862  (25  &  26  Vict, 
c.  63),  s.  54,  and  paid  the  amount  of  their  liability 


of  the  second  collision.     The  Creadon,  54  L.  T.  i  into  court.    The  damage  to  the  "V."  was  greater 
-880 ;  5  Asp.  M.  G.  585.  |  than  that  to  the  "  K.,"  and  the  fund  in  court  was 
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not  sufficient  to  satisfy  all  the  claims  for  which 
the  owners  of  the  "  K."  were  answerable  in 
damages : — Held  (Lord  Bramwell  doubting),  that 
the  owners  of  the  "V."  were  entitled  to  prove 
against  the  fund  for  a  moiety  of  their  damage, 
less  a  moiety  of  the  damage  sustained  by  the 
"  K.,"  and  to  be  paid  in  respect  of  the  balance 
due  to  them  after  such  deduction  pari  passu  with 
the  other  claimants  out  of  such  fund.  Cfi-ap-man 
V.  jR4>yal  Netherlands  Steam  Navigation  Co. 
(infra)  overruled.  The  Khedire^  Stoowtaart 
Maatsehappy  Nederland  v.  P.  ^?*  O.  Steam  Kari- 
gation  Co.,  52  L.  J.,  Adm.  1  ;  7  App.  Cas.  795 ; 
47  L.  T.  198 ;  31  W.  R.  249  ;  4  Asp.  M.  C.  567 
— H.  L.  (E.) 

In  an  action  of  collision  in  the  admiralty 
division,  where  both  ships  have  been  injured 
and  both  ships  have  been  held  to  blame,  and 
have  acconlingly  been  condemned  to  pay  the 
moiety  of  each  other's  damage,  and  either  of  the 
parties  to  the  collision  has  applied  to  have  his 
liability  limited  under  the  Merchant  Shipping 
Act,  1862,  s.  54,  no  set-off  is  allowed  between  the 
two  amounts  for  which  they  are  liable  in  damages 
until  the  limitation  of  liability  imposed  by  that 
statute  has  been  applied.  The  "S."  and  "  V." 
came  into  collision,  both  ships  were  damaged, 
but  the  "  V."  was  sunk  with  her  cargo  and  lost. 
In  an  action  by  the  owners  of  the  "V.,"  and 
counter-claim  by  the  owners  of  the  "S.,"  both 
ships  were  held  to  blame,  and  condemned  to  pay 
the  moiety  of  each  other's  damage.  Under  this 
judgment  the  damage  payable  by  the  "  S."  was 
14,OO0Z.,  and  that  payable  by  the  "  V."  was  2,000/. 
The  owners  of  the  '*  S."  then  brought  an  action 
in  the  chancery  division  for  limitation  of  their 
liability,  and  paid  into  court  5,212/.,  the  aggregate 
amount  of  8/.  a  ton  on  her  registered  tonnage  : — 
Held  (Brett,  L.J.,  dissenting),  that  the  owners 
of  the  "  V,"  must  prove  for  14,000/.  against  the 
fund  in  court,  and  must  pay  the  2,000/.  in  full  to 
the  owners  of  the  "S.  Chapman  v.  Royal 
Netherlands  Steam  Natigatwn  Co,,  48  L.  J.,  Ch. 
449 ;  4  P.  D.  157  ;  40  L.  T.  433  ;  27  W.  R.  554  ; 
4  Asp.  M.  C.  107— C.  A, 

Mode  of  Diitribation.] — Where  the  damage 
sustained  by  all  the  claimants  exceeds  in  the 
aggregate  the  whole  amount  for  which  the 
shipowner  is  liable  (viz.  at  the  rate  of  15/.  per 
registered  ton  of  his  ship),  the  fund  must  be 
distributed  ratably  amongst  all  the  claimants 
in  proportion  to  the  damages  sustained  by  them 
respectively  ;  but  where  the  whole  amount  of 
damages  is  less  than  the  whole  amount  for  which 
the  shiix»wner  is  liable,  the  amount  of  damages 
sustained  by  each  claimant  is  to  be  paid  in  full. 
Glaholm  v.  Barker,  35  L.  J.,  Ch.  657  ;  L.  R.  2  Eq. 
598  ;  12  Jur.  (N.8.)  764  ;  14  L.  T.  880  ;  14  W.  R. 
1006.    See  Leycester  v.  Logan,  infra,  col.  745. 

** Improper  Kayigation."] — The  words  "im- 
proper navigation  "  in  25  &  26  Vict.  c.  63,  s.  54, 
8ub-8.  4,  are  not  to  be  restricted  to  the  negligent 
navigation  of  a  vessel  by  her  master  and  crew, 
for  the  statute  includes  all  damage  wrongfully 
done  by  a  ship  to  another  whilst  it  is  being 
navigated  where  the  wrongful  action  is  due  to 
the  n^ligence  of  a  person  for  whom  the  owner 
is  responsible.  Therefore,  when  a  vessel,  owing 
to  the  negligence  of  a  person  on  shore  in  over- 
looking the  machinery,  steered  so  badly  that  she 
came  into  collision  with  another  vessel,  in  an 
action  for  limitation  of  liability  the  court  gave 
a  decree  in  her  favour  on  the  ground  that  the  | 


statute  applied  to  such  a  case.  The  Warkworthy 
53  L.  J.,  Adm.  65  ;  9  P.  D.  145  ;  51  L.  T.  658  ;  33 
W.  R.  112  ;  5  Asp.  M.  C.  326— C.  A. 

Xxpenief  of  SalTage  of  Cargo.] — The  payment 
into  court  of  8/.  a  ton  under  25  k  26  Vict.  c.  63, 
s.  54,  does  not  place  the  shipowner  in  the  position 
of  a  person  who  has  not  done  wrong.  The  owner 
of  a  ship  sunk  by  a  collision  in  the  Thames 
admitted  it  to  be  his  fault,  and  paid  into  court 
8/.  a  ton  in  a  suit  to  limit  his  liability.  The 
Thames  conservators  having  powers  under  the 
Removal  of  Wrecks  Act,  1877,  and  the  Thames 
conservancy  acts,  raised  the  ship  and  delivered 
the  ship  and  cargo  to  the  owner,  he  undertakings 
to  pay  the  expenses  of  raising.  Part  of  the  cai^o 
was  some  wool,  which  was  damaged  by  beings 
sunk  : — Held,  that  the  shipowner  was  bound  to- 
deliver  the  wool  to  the  owner  of  the  wool  without 
claiming  from  him  by  way  of  contribution  to- 
salvage  any  part  of  the  exi>en8e8  of  raising  the- 
ship  and  cai^.  The  Ettnck,  Prehn  v.  Bailey, 
6  P.  D.  127 ;  45  L.  T.  399  ;  4  Asp.  M.  C.  465 — 
C.  A.    Affirming  50  L.  J.,  Adm.  65. 

Partiei — ^Xaeter — ^Part  Owner.] — In  a  cause 
of  limitation  of  liability,  one  of  the  owners  or 
the  vessel  sued,  being  master  as  well  as  part 
owner,  but  not  having  been  on  deck  at  the  time 
of  the  collision  : — Hdld,  that  there  was  no  obli- 
gation upon  the  master  to  be  upon  deck ;  that 
the  fact  of  the  master  being  peirt  owner  was 
no  reason  for  charging  the  other  owners  with 
blame  ;  and  that  there  was  no  evidence  to  shew 
that  the  collision  took  place  by  the  fault  or  with 
the  privity  of  the  master.  The  Obey,  L.  R.  1 
A.  &  E.  102  ;  12  Jur.  (N.s.)  817. 

The  ground  of  forfeiture  of  the  statutory 
exemption  from  unlimited  liability  is  personal 
blame ;  the  fault  of  one  owner  does  not,  there- 
fore, involve  in  its  consequences  a  forfeiture  by 
his  co-owners.  T?te  Spirit  of  the  Ocean,  34  L.  J., 
Adm.  74  ;  12  L.  T.  239. 

The  owners  of  a  ship,  who  are  entitled  to  the 
privilege  of  limited  liability,  are  not  necessarily 
those  whose  names  appear  upon  the  ship's 
register.    Jb. 

A  master,  also  part  owner  of  a  ship,  sold  his 
shares,  but  before  the  transfer  had  been  regis- 
tered the  ship,  through  his  default,  came  into 
collision  with  and  damaged  another  vessel : — 
Held,  that  the  master  was  not  an  owner  so  as  to 
affect  the  privilege  of  limited  liability.    lb. 

In  an  action  by  shipowners  to  limit  their 
liability  in  respect  of  a  collision  with  their  vessel, 
and  where  it  appears  that  the  master,  who  was 
on  board  at  the  time  of  the  collision,  was  a  part 
owner,  and  the  collision  occurred  without  the 
negligence  or  privity  of  the  remainder  of  the 
owners,  they  have  a  right  to  have  their  liability 
limited,  with  a  reservation  of  any  right  of  action 
there  may  be  against  the  master  personally  in 
respect  of  his  negligence.  The  Crieket,  The 
Endeavour,  48  L.  T.  535  ;  5  Asp.  M.  C.  53. 

Where  in  a  collision  suit  it  was  sought  to  make- 
the  part  owner  personally  liable  beyond  the 
amount  to  which  the  shipowner's  liability  was 
limited  by  statute  upon  the  ground  that  he  was 
in  charge  of  the  vessel  at  the  time  of  collision  : — 
Held,  that  to  fix  him  with  such  liability  he  must 
be  sued  personally  as  master  in  the  first  instance. 
The  Volant,  1  W.  Rob.  383. 

Monition  against  master  who  was  part  owner 
of  a  ship  that  had  negligently  damaged  anoth«:r 
in  collision,  the  proceeds  of  the  wrongdoing  ship  • 
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jind  her  freight  being  insufficient  to  satisfy  the 
•damages ;  the  liability  of  the  master,  by  whose 
fault  the  collision  occurred,  not  being  limited  by 
the  statute  then  in  force.  The  Triune^  3  Hag. 
Adm.  114. 

Damage  Glaixnaatt  Paid  Pari  Passu.] — After 
a  judgment  for  limitation  of  liability,  the  injured 
party  is  entitled,  after  payment  out  of  the  fund 
of  the  costs  of  a  collision  action  in  which  he  has 
obtained  judgment,  to  share  the  residue  of  the 
fund  ratably  with  other  claimants  for  damage. 
Ltyce^er  v.  Logan^  3  K.  &  J.  446  ;  26  L.  J.,  Ch. 
306  ;  5  W.  R.  334.  S.  P.,  Glalwltn  v.  Barker, 
supra,  coL  743. 

Life  Claimants  and  Damage  Claimants  — 
Priorities.] — Claimants  in  respect  of  loss  of  life 
or  personal  injury  are  entitled  to  the  71,  per  ton, 
and  other  claimants  to  the  8Z.  per  ton,  subject  as 
to  the  latter  to  the  right  of  the  former  claimants 
to  have  recourse  ratably  to  the  SI.  per  ton. 
Mxan  V.  BobeHs,  1  J.  &  H.  739 ;  30  L.  J., 
Ch.  844  :  7  Jur.  (N.S.)  820 ;  4  L.  T.  679  ;  9 
W.  R.  870  (a  decision  on  17  &  18  Vict.  c.  104, 
8.  504). 

The  plaintiffs  in  an  action  to  limit  their  liability 
paid  into  court  the  sum  of  7,862Z.  0*.  lOrf.,  being 
the  amount  of  their  statutory  liability  at  the  rate 
of  lol.  per  ton.  The  amoimt  so  paid  into  court 
being  insufficient  to  satisfy  in  full  claims  against 
the  plaintiffs  in  respect  of  loss  of  life  and  loss  of 
goods,  the  registrar,  by  his  report,  found  that  the 
claimants  in  respect  of  loss  of  life  were  entitled 
to  be  paid  out  of  the  sum  in  court  an  amount 
equal  to  11.  per  ton,  and  that  they  and  the 
claimants  in  respect  of  loss  of  goods  should  rank 
pari  passu  against  the  balance  representing  %l. 
per  ton.  On  objection  to  the  reix)rt : — Held, 
that  the  report  was  right,  as  the  court  had  power 
to  marshal  the  assets,  and  that  the  claimants  in 
respect  of  loss  of  goods  hatl  no  right  in  priority 
to  the  claimants  in  respect  of  loss  of  life  against 
the  sum  representing  8Z.  per  ton.  T^ie  Victoria, 
57  L.  J.,  Adm.  103  ;  13  P.  D.  125  ;  69  L.  T.  728  : 
37  W.  E.  62  ;  6  Asp.  M.  C.  335. 

Claims  for  Loss  of  Life  Settled.] — In  an  action 
for  limitation  of  liability,  where  it  appeared  that 
all  the  claims  in  res^xict  of  loss  of  life  had  been 
settled,  the  court  ordered  that  upon  payment  in 
of  8/.  per  ton  all  pei-sons  having  any  claim 
either  in  respect  of  loss  of  life  or  damage  to  ship, 
goods,  or  merchandise,  should  be  restrained  from 
bringing  any  action  in  respect  of  the  collision. 
The  FoscoUno,  52  L.  T.  866  ;  5  Asp.  M.  C.  420. 

Life  Claims — Payment  into  Court.] — See  TJie 
Diane,  infra,  col.  752. 

Sale  of  Ship  by  Foreign  Court — ^Beceipt  of 
Proeeeds  —  Kiight  to  olaim  against  Fund  in 
Court.] — Where  in  the  limitation  proceedings 
the  fund  paid  into  court  in  respect  of  loss  of 
ship,  goods,  &c.,  amounts  to  the  full  8^.  per  ton 
of  the  ship's  tonnage,  persons  who  have  taken 
proceedings  in  respect  of  those  matters  in  a 
foreign  court  and  received  the  proceeds  of  the 
sale  of  the  wrongdoer's  ship  in  those  proceedings, 
but  whose  claims  have  not  been  thereby  satis- 
fied, are  not  debarred  from  claiming  against  the 
fund  in  court,  but  will  be  compellal  to  give 
credit  for  any  sums  they  have  received  in  the 
proceedings  abroad.  The  Crath'w,  66  L.  J., 
Adm.  93 ;  [1897]  P.  178 ;  76  L.  T.  634  ;  45 
W.  R.  631. 


Taeht  Smo— Contraot  to  paj  *<  all  damages."! 
— Where  a  person  enters  into  a  contract  embodied 
in  rules  by  which  he  agrees  to  be  liable  for  "  all 
damages  "  arising  from  a  breach  of  those  rules, 
he  cannot  claim  the  benefit  of  a  statutory  limita- 
tion of  liability.  In  a  yacht  race  sailed  subject 
to  rules  by  which  the  owner  of  any  yacht  infring- 
ing a  rule  was  to  be  "  liable  for  all  damages 
arising  therefrom,**  the  appellant's  yacht,  by 
reason  of  a  breach  of  the  rules,  ran  down  and 
sank  the  respondent's  yacht : — ^Held,  that  the 
appellant's  liability  was  not  limited  by  s. 
54  of  the  Merchant  Shipping  Act,  1862,  to  82. 
per  ton,  but  that  he  must  make  good  the  whole 
value  of  the  yacht.  The  Satanitaj  66  L.  J., 
Adm.  1  ;  [1897]  A.  C.  59  ;  75  L.  T.  337  ;  8  Asp. 
M.  C.  190— H.  L.  (E.) 

Yesssl  not  a  Begistered  British  Ship— Yesssl 
newlj  Launched.] — ^A  newly-built  vessel,  exceed- 
ing fifteen  tons  burden,  on  being  launched,  ran 
into  and  damaged  a  passing  ship.  The  owners 
of  the  damaged  ship  thereupon  instituted  an 
action  against  the  newly-built  vessel  to  recover 
for  the  di,mage  done  to  their  ship,  and  the  court 
pronounced  the  vessel  proceeded  against  solely 
to  blame  for  the  collision.  Afterwards  an  action 
of  limitation  of  liability  was  instituted  by  the 
owner  of  the  newly-built  vessel,  a  natural- 
bom  subject,  who  therein  claimed  a  declaration 
that  he  was  entitled  to  a  limitation  of  liability 
in  respect  of  the  damage  occasioned  by  the 
collision.  At  the  hearing  of  the  action  it 
appeared  that  the  newly-built  vessel,  though 
registered  as  a  British  ship  at  the  time  of  the 
institution  of  the  action,  was  not  so  registered 
at  the  time  of  the  collision  : — Held,  that  the 
vessel  was  not  a  registered  British  ship  when 
the  collision  occurred,  and  that  the  owner  was 
not  entitled  to  have  his  liability  limited.  The 
Andalmian,  47  L.  J.,  Achn,  65 ;  3  P.  D.  182  ;  39 
L.  T.  204  ;  27  W.  R.  172  ;  4  Asp.  M.  C.  22. 

British  Owners  of  a  Dutch  Ship.]— See  The 
BriniOj  infra,  col.  747. 

When  Ship  Sunk.] — The  "Normandy"  and 
"Mary"  came  into  collision,  and  the  "Nor^ 
mandy"  was  sunk.  Cross  causes  of  damages 
were  instituted,  but  had  not  been  heard,  nor 
the  liability  for  the  collision  determined  ;  but 
the  ownei-s  of  the  "  Normandy  "  paid  into  court 
the  amount  of  their  liability,  as  limited  by 
statute : — Held,  first,  that  the  court  had  juris- 
diction in  a  suit  for  limitation  of  liability,  even 
though  the  "Normandy"  ha<l  been  sunk,  and 
therefore  could  not  be  arrested.  TJie  Xami^ndy, 
39  L.  J.,  Adm.  48  ;  L.  R.  3  A.  &  E.  152  ;  23  L.  T. 
631  ;  18  W.  R.  903. 

Bailwaj  Company  carrying  bj  Sea.]— A 
railway  company  caiTying  passengers  and  goods 
partly  by  railway  and  partly  by  its  own  ships 
is  entitletl  to  the  limitation  on  the  liability  of 
shipowners  imposed  by  the  merchant  shipping 
acts.  L.  A*  S.'W.  By.  y.  James,  42  L.  J.,  Ch. 
337 ;  L.  R.  8  Ch.  241  ;  28  L.  T.  48  ;  21  W.  R. 
151  ;  1  Asp.  M.  C.  526. 

British  and  Foreign  Vessels/] — Collision  in 
the  Metliten-anean  Sea,  beyond  British  jurisdic- 
tion, between  an  English  and  a  Belgian  vessel, 
whereby  the  latter  with  her  cargo  was  sunk  : — 
I  Held,  that  the  25  &  26  Vict.  c.  63,  s.  54,  with 
respect  to  limited  liability,  applied  equally  to 
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British  and  foreig^i  vessels.  T?ie  Amalia,  1 
Moore,  P.  C.  (N.s.)  471  ;  Br.  &  Lush.  151  ;  2  N.  R. 
533 ;  32  L.  J.,  Adm.  191  ;  9  Jur.  (N.B.)  1111  ; 
8  L.  T.  805  ;  12  \V.  R.  24. 

The  17  &  18  Vict.  c.  104,  ss.  504,  514,  did  not 
apply  to  a  collision  on  the  high  seas  between 
foreign  ships  of  which  the  owners  were 
foreigners.  Cope  v.  Doherty^  2  De  G.  &  J.  614 ; 
27  L.  J.,  Ch.  600  ;  4  Jur.  (N.S.)  699  ;  6  W.  R.  695. 
S.  P.,  The  Wild  Banger,  Lush.  553 ;  32  L.  J., 
Adm.  49  ;  9  Jur.  (N.8.)  134  ;  7  L.  T.  725  ;  11 
W.  R.  255. 

But  where  a  British  ship  damaged  a  foreign 
ship  by  a  collision  within  the  distance  of  three 
miles  from  the  shore  of  the  United  Kingdom, 
the  provisions  of  that  statute,  limiting  the 
liability  of  the  owner  to  the  value  of  the  ship, 
applied.  General  Iron  Screw  Collier  Co.  v. 
Sckurmanns,  1  J.  &  H.  180  ;  29  L.  J.,  Ch.  877  ; 
6  Jur.  (N,s.)  883  ;  4  L.  T.  138  ;  8  W.  R.  732. 

The  British  owners  of  a  Dutch  ship  held 
entitled  to  limit  their  liability.  Ths  Brinw^ 
90  L.  T.  Jour.  249. 


Foreign  Ship — ^Wagei  Postponed  to  Damage 
Lien.]— See  TJie  Linda  Flor,  infra,  col.  761. 


e.  Measurement  of  Tonnafire. 

CreW  Spaees.] — The  owners  of  a  German 
steam  vessel  instituted  an  action  under  the 
Merchant  Shipping  Act,  1862,  s.  54,  to  limit 
their  liability  for  damages  occasioned  by  a 
collision.  The  vessel  had  three  decks,  and  her 
crew  was  berthed  below  the  spar  deck.  By  au 
order  in  council,  dated  the  26th  June,  1873, 
made  under  s.  60,  it  was  directed  that  German 
steamships  measured  after  the  1st  of  January, 
1873,  should  be  deemed  to  be  of  the  tonnage 
mentioned  in  their  registers  in  the  same  manner, 
and  to  the  same  extent,  as  the  tonnage  denoted 
in  the  certificate  of  registry  of  British  ships  was 
deemed  to  be  their  tonnage.  In  the  register  of 
this  ship  the  crew  space  was  deducted  : — Held, 
that  the  order  in  council  of  the  26th  of  June, 
1873,  did  not  make  the  certificate  of  registry 
conclusive  evidence  of  the  tonnage  or  of  the 
propriety  of  deducting  the  space  solely  appro- 
priated for  berthing  the  crew.  The  Franconia, 
3  P.  D.  164  ;  39  L.  T.  57  ;  27  W.  R.  128  ;  4  Asp. 
M.  C.  1— C.  A. 

Held,  also,  that  under  the  Merchant  Shipping 
Act,  1854,  s.  21,  sub-s.  4,  a  closed-in  space, 
solely  appropriated  to  the  berthing  of  the  crew, 
is  to  be  excepted  in  estimating  the  tonnage  only 
when  it  is  on  the  upper  deck,  and  not  when  it  is 
between  the  spar  deck  and  the  tonnage  deck. 
Ih 

Held,  also,  that  the  crew  space  cannot  in  the 
case  of  a  foreign,  any  more  than  of  a  British, 
ship,  be  deducted  under  the  Merchant  Shipping 
Act,  1867, 8.  9,  unless  the  previsions  of  that  sec- 
tion as  to  inspection  by  a  surveyor  appointed  by 
the  board  of  trade,  and  the  other  conditions 
therein  contained,  have  been  complied  with ; 
and,  therefore,  that,  as  in  the  present  case  these 
conditions  hatl  not  been  complied  with,  the  space 
appropriated  for  berthing  the  crew  must  not  be 
deducted.    Ih. 

The  owners  of  a  foreign  ship  with  a  closed-in 
space  on  the  upper  deck  solely  appropriated  to 
the  berthing  of  the  crew  are  entitled,  in  limiting 
their  liability,  to  deduct  such  space  under  the 
Merchant  Shipping  Act,  1854,  s.  21,  sub-s.  4, 


though  the  provisions  of  the  Merchant  Shipping 
Act,  1867,  s.  9,  have  not  been  complied  with. 
Tlie  FraTiconia,  supra,  explained.  The  Palermo, 
54  L.  J.,  Adm.  46  ;  10  P.  D.  21  ;  52  L.  T.  390  ; 
33  W.  R.  643  ;  5  Asp.  M.  C.  369. 

In  an  action  for  limitation  of  liability,  the 
plaintifEs  sought,  in  computing  the  tonnage  of 
their  steamship  for  the  purposes  of  the  action, 
to  deduct  the  spaces  mentioned  in  s.  3  of 
the  Merchant  Shipping  (Tonnage)  Act,  188» 
(52  k.  53  Vict.  c.  43) :— Held,  that  the  deduc- 
tions could  not  be  made,  as  the  enactment  in 
question  only  applied  to  the  computation  of  the 
register  tonnage  of  vessels,  and  not  to  the  gross 
tonnage,  upon  which  the  owners*  liability  in  the 
case  of  steamships  is  calculated.  The  Vmbilo, 
60  L.  J.,  Adm.  7  ;  [1891]  P.  118  ;  64  L.  T.  328  ; 
39  W.  R.  336  :  7  Asp.  M.  C.  26. 

If  at  the  time  of  a  collision  the  deduction  in 
respect  of  crew  space  authorised  by  30  &  31 
Vict.  c.  124,  s.  9,  has  not  been  made  from  the 
registered  tonnage  and  does  not  appear- on  the 
register,  the  owners  cannot  afterwards  limit 
their  liability  on  the  basis  of  a  deduction  made 
subsequently  to  the  collision,  but  the  register  as 
it  existed  at  the  time  of  the  collision  is  con- 
clusive. TTie  John  Ormgtoii  or  John  Mclntyre, 
50  L.  J.,  Achn.  76  ;  6  P.  D.  200  ;  30  W.  R.  276. 

In  order  to  arrive  at  the  *' gross  tonnage" 
(without  deduction  for  engine-room  space)  on 
which  the  owner  of  a  British  registereil  steam- 
ship, measured  under  the  Merchant  s>hippiiig 
Acts,  1854  to  1889,  is  entitled  to  calculate  the 
amount  of  his  limited  liability  for  collision  under 
the  Merchant  Shipping  Act,  1862,  such  owners 
may  legally  deduct  from  the  total  tonnage 
appearing  on  the  register  in  force  at  the  time  of 
collision  any  deduction  or  deductions  shewn  on 
such  register  in  respect  of  certified  spaces  solely 
appropriated  to  the  crew.  The  Petrel,  62  L.  J., 
Adm.  92  ;  [1893]  P.  320  ;  1  R.  651  ;  70  L.  T. 
417  ;  7  Asp.  M.  C.  434. 

The  provisions  as  to  deducting  crew  spaces 
apply  in  calculating  gross  tonnage.  Bvrrvll  v. 
Slmpton,  4  Ct.  of  Sess.  Cas.  (4th  ser.)  177. 

Donble  Bottom.] — In  ascertaining  the  gross 
tonnage,  for  the  purpose  of  limitation  of  liability, 
of  a  steamship  constructed  with  a  double  bottom 
for  water  ballast,  the  si)ace  between  the  inner 
and  the  outer  plating  is  not  to  be  taken  into 
account,  but  the  measurements  for  depth  are  to 
be  taken  to  the  upper  side  of  the  inner  plating 
only.  The  Zanzibar,  61  L.  J.,  Adm.  81  ;  [1892] 
P.  233  ;  68  L.  T.  297  ;  40  W.  R.  702  ;  7  Asp. 
M.  C.  258. 

Bailing  Ship — KaYigation  Spaees.] — In  cal- 
culating the  tonnage  of  a  sailing  ship  for  the 
purpose  of  arriving  at  the  liability  of  her  owners 
for  damages,  the  spaces  mentioned  in  s.  3  of  52 
&  53  Vict.  c.  43,  are  to  be  deducted.  The 
PilgHm,  64  L.  J.,  Adm.  78  ;  [1896]  P.  117  ;  11 
R.  57. 

Covered  Spaoes  above  Kain  Deek.] — A  vessel 
had  an  upper  deck  above  her  main  deck,  but 
such  upper  deck  was  not  continuous  from 
stem  to  stem  of  the  vessel,  and  the  hatches 
and  other  fittings  in  it  were  not  watertight : 
— Held,  that  such  upper  deck  was  not  a  thiixl 
deck  or  spar  deck  within  the  Merchant  Ship- 
ping Act,  1854  (17  &  18  Vict.  c.  104),  s.  21, 
sub-s.  5  :  and  that  the  space  between  it  and  the 
main  deck  was  not  space  available  for  cargo,  or 


749 


SHIPPING— XX.  Collision. 


750 


for  accommodation  of  passengers  or  crew,  within 
sub-B.  4,  and  consequently  should  not  be  reckoned 
in  estimating  her  tonnage.  Lord  Advocate  v. 
Clyde  Steam,  Xavlgatio^i  Co.,  L.  R.  2  H.  L. 
CSc.)  409 ;  32  L.  T.  287  ;  2  Asp.  M.  C.  502. 

laeomot  Begiiter — ^Bvidenee.] — In  an  action 
of  limitation  of  liability,  the  defendants  by  their 
defence  denied  that  the  registered  tonnage  of  the 
plainti^^  ship  was  the  correct  tonnage,  and  at 
the  hearing  tendered  evidence  in  support  of 
their  defence  : — ^Held,  that  the  evidence  was 
admissible.  The  Recepta,  58  L.  J.,  Adm.  70  ; 
14  P.  D.  131  ;  61  L.  T.  698  ;  6  Asp.  M.  C.  433. 

Segistered  Tonnage  at  Date  of  CoUiiion.] — 
The  tonnage  in  respect  of  which  shipowners  are 
entitled  to  limit  their  liability  under  s.  54  of  the 
Merchant  Shipping  Act  Amendment  Act,  1882, 
is  the  tonnage  appearing,  on  the  ship's  register 
which  was  in  force  at  the  time  of  the  collision. 
The  IHone,  52  L.  T.  61 ;  5  Asp.  M.  C.  347. 

f.  liimltation  Actiona — Practice. 

Order  for  Beleate  on  Payment  into  Gonrt.] — 

The  defendants  in  a  collision  cause,  in  which 
their  ship  was  under  arrest,  having  instituted  a 
suit  for  limitation  of  liability,  the  court,  upon 
the  motion  of  the  plaintiff  in  the  limitation  suit, 
ordered  the  ship  to  be  released  on  payment  into 
court  in  that  suit  of  the  aggregate  amount  of 
15^.  per  ton  of  the  registered  tonnage  of  the  ship, 
and  of  a  sum  to  cover  interest  and  costs,  and  did 
not  require  that  the  plaintiff  in  the  limitation 
suit  should  admit  liability  before  ordering  the 
release.  The  Sister*,  32  L.  T.  837  ;  2  Asp.  M.  C. 
589. 

Transfer  of  Fond  Paid  in  to  Credit  of  limita- 
tion Suit.] — ^A  vessel  which  had  been  arrested  in 
a  cause  of  damage  was  released  on  payment  into 
court  of  the  amount  to  which  the  liability  of  her 
owners  was  limited  by  statute,  together  with  a 
sum  to  cover  interest  and  costs.  Tfw  Shtersj  1 
P.  D.  281  ;  35  L.  T.  36  ;  3  Asp.  M.  C.  224. 

Subseciuently  the  vessel  was  pronounced  solely 
to  blame  for  the  collision,  and  her  owners,  who 
had  instituted  a  cause  of  limitation  of  liability, 
moved  the  court  to  decree  for  a  limitation  of 
their  liability,  and  to  order  that  the  sum  in 
court  should  be  transferred  to  the  credit  of  the 
limitation  of  the  liability  suit.  The  court  decreed 
a  limitation  of  liability,  but  considered  it  unne- 
cessary to  order  that  the  amount  in  court  should 
be  transferred  to  the  credit  of  the  limitation  of 
the  liability  suit.    lb. 

Staying  Proeeedingi.] — Where  owners  of  cargo 
have  recovered  judgment  in  a  collision  action 
brought  by  them,  and  the  owners  of  the  ship 
carrying  the  cargo  subsequently  bring  an  action 
against  the  same  ship  to  recover  damages  in 
respect  of  the  same  collision,  and  the  damages 
in  both  actions  would  exceed  the  value  of  the 
defendants*  ship  at  SI.  per  ton,  and  the  damage 
in  the  cargo  action  alone  would  not  exceed  that 
amount,  the  court  will  not  stay  proceedings  in 
the  cargo's  action  until  after  judgment  in  the 
8hip*8  action,  on  the  ground  that  without  such 
stay  the  defendants  have  to  institute  a  limitation 
of  liability  action,  which  would  be  unnecessary 
if  the  defendants  obtained  judgment  in  the  ship's 
action.  The  Alne  Holme  (No.  2),  47  L.  T.  309  ; 
4  Asp.  M.  C.  593. 


Prohibition — Order  staying  Proeeedingi  in 
other  Conrti.] — A  steam  vessel  having,  through 
negligence,  come  into  collision  with  another 
ship,  and  having  been  sunk  and  totally  lost,  the 
owners  instituted  a  suit  in  the  court  of  admiralty 
to  limit  their  liability.  Cross  causes  of  damage 
had  previously  been  instituted  between  the 
owners  of  the  vessels,  and  the  defendants  had,  in 
the  cause  instituted  against  them  by  the  owners 
of  the  other  ship  and  her  cargo,  paid  into  court 
5,000Z.  (being  an  amount  less  than  \hl.  per  ton 
on  each  ton  of  the  vessel's  registered  tonnage)  as 
security  to  enable  them  to  prosecute  the  cause 
in  which  they  were  the  plaintiffs.  A  passenger, 
who  had  sustained  personal  injury  from  the 
collision,  sue<l  the  owners  of  the  steam  vessel  for 
damages  in  the  court  of  exchequer,  whereupon 
the  judge  of  the  court  of  admiralty  made  an 
order  in  the  limitation  suit  that  all  actions 
pending  in  any  other  court  in  relation  to  the 
subject-matter  should  be  stopped  ;  and  he  after- 
wards decreed  that  the  owners  were  entitled  to 
limited  liability,  and  were  only  answerable  to  the 
extent  of  6,37*6Z.,  being  the  full  amount  of  15/, 
per  ton,  which  he  dii*ected  them  to  pay  into 
court : — Held,  that,  under  these  circumstances, 
neither  the  ship  nor  the  proceeds  thereof  were 
"  under  arrest  or  the  court  of  admiralty  "  within 
s.  13  of  the  24  Vict.  c.  10,  and  that  the  court  of 
admiralty  had  no  jurisdiction  under  the  Mer- 
chaut  Shipping  Act,  1854,  or  the  amending  act 
of  1862,  to  entertain  the  suit,  and  that  a  pro- 
hibition might  accordingly  issue  to  that  court 
from  the  court  of  exchequer.  James  v.  L.  Sf 
S.-W.  Ry.,  41  L.  J.,  Ex.  186 ;  L.  R.  7  Ex.  287  ; 
27  L.  T.  382 ;  21  W.  R.  25  ;  1  Asp.  M.  C.  22G— 
Ex.  Ch. 

The  court  could  have  granted  an  injunction 
to  restrain  actions  at  common  law  in  respect  of 
the  same  collision,  even  though  the  goods  were 
to  be  carried  partly  bv  sea  and  partly  by  land. 
TJte  Xitrmandy,  39  L.  J.,  Adm.  48  ;  L.  R.  3  A.  &  E. 
152  ;  23  L.  T.  631  ;  18  W.  R.  903. 

The  |)Ower  to  stop  actions  and  suits  pending 
in  any  other  court  applies  notwithstanding  the 
circumstance  that  the  adverse  claimant  has 
obtained  a  definitive  sentence  or  judgment  of  the 
court  of  admiralty  condemning  the  ship ;  and 
the  utmost  to  which  the  latter  is  entitled  under 
such  a  judgment,  in  respect  of  the  loss  he  has 
sustained,  is  to  share  ratably  with  the  other 
claimants  in  the  value  of  the  ship  and  freight. 
Ley  center  v.  Logan,  3  K.  &  J.  446  ;  26  L.  J..  Ch, 
306  ;  5  W.  R.  334. 

But  a  court  of  equity  has  no  control  over  the 
ship  itself,  and  cannot  prevent  the  party  who  has 
obtained  such  a  judgment  from  proceeding  to  a 
sale  of  the  ship  and  retaining  out  of  the  pro- 
ceeds such  costs  as  he  may  be  entitled  to  retain 
under  the  order  of  the  admiralty  court.    lb. 

Proeeedingi  in  other  Conrt  not  Stajed  on 
Prodnotion  of  Order.] — An  order  made  by  the 
court  of  admiralty  under  24  Vict.  c.  10,  s.  13 
(which  confers  on  that  court  the  same  powers  of 
stopping  proceedings  as  were  conferred  on  the 
court  of  chancery  by  the  Merchant  Shipping 
Act,  1854,  s.  514),  is  not  a  "writ  of  injunction, 
rule,  or  order  of  either  of  the  superior  courts  of 
common  law  or  equity  at  Westminster,'*  within 
the  Common  Law  Procedure  Act,  1852,  s.  226  j 
and,  therefore,  proceedings  in  an  action  in  the 
court  of  exchequer  will  not  be  stayed  upon  the 
production  of  such  an  order  made  by  the  court 
of  admiralty.     Milbuni  v.  L.  Sf  S.-  W.  Ry.,  40 
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L.  J.,  Ex.  1 ;  L.  R.  6  Ex.  4  ;  23  L.  T.  418 ;  19 
W.  R.  105. 

Seferenoe  ai  to  Distribution  of  Amount  after 
Btaj.] — In  a  collision  cause,  although  the  defen- 
dant is  entitled,  upon  admission  of  liability  and 
payment  into  court  of  the  amount  of  his  liability 
under  the  Merchant  Shipping  Act,  1862,  s.  54, 
to  a  stay  of  proceedings  as  against  himself, 
plaintiffs  having  separate  interests  may,  at  the 
defendant's  cost,  proceed  to  a  reference  to  settle 
the  respective  amounts  due  to  them,  and  may 
tax  their  costs.  The  ExpeH,  36  L.  T.  258 ;  3 
Asp.  M.  C.  381. 

Biaoontinnance — Claim  against  Fond  in  Court 
— Estoppel.] — An  action  having  been  brought  by 
the  owners  of  the  ship  "  K. "  against  the  owners  of 
ship  "  A. "  for  damages  arising  out  of  a  collision,  an 
agreement  was  drawn  up  between  the  parties  that 
the  action  be  "  discontinued  without  costs  on  the 
ground  of  inevitable  accident,"  and  an  order  in 
those  terms  was  drawn  up  in  the  admiraltv 
registry.  The  owners  of  the  cargo  of  ship  "K.^' 
having  afterwards  brought  an  action  against  the 
owners  of  ship  "  A. "  for  damages  arising  out  of  the 
same  collision,  both  ships  were  held  to  blame, 
and  the  cargo  owners  were  held  entitled  to  half 
their  damages.  The  ownere  of  ship  "  A. "  having 
obtained  a  decree  limiting  their  liability  and 
having  paid  a  sum  into  court,  the  cargo  owners 
filed  their  claim  in  the  limitation  action.  The 
owners  of  ship  "  K."  having  afterwards,  with  the 
consent  of  the  owners  of  ship  "  A.,"  obtained  a 
rescission  of  the  order  for  discontinuance,  claimed 
against  the  fund  in  the  limitation  action.  The 
cargo  owners  having  objected  to  this  claim  : — 
Held,  that  the  agreement  and  order  for  discontinu- 
ance (upon  their  true  construction)  did  not  amount 
to  a  release  of  all  claims,  and  that  the  owners  of 
ship  "  K. "  were  not  precluded  from  claiming 
against  the  fund.  TJie  Bellcairn  (10  P.  D.  161) 
distinguished.  The  Kronprinz  or  The  A rdandh  u , 
56  L.  J.,  Adm.  49  ;  12  App.  Cas.  256  ;  56  L.  T. 
345  ;  35  W.  R.  783  ;  6  Asp.  M.  C.  124— H.  L.  (E.) 

When  Bail  giyen,  though  no  aotual  arrest.] — 
In  suits  for  limiting  the  liability  of  the  owners 
of  a  wrongiloing  vessel  the  court  has  jurisdiction 
if  bail  has  been  given  by  the  owners,  even  though 
there  has  been  no  actual  arrest.  The  Xarthumhria^ 
39  L.  J.,  Adm.  24  ;  L.  R.  3  A.  &  E.  24  ;  21  L.  T-  683 ; 
18  W.  R.  356. 

Actions  bj  Shipowners  and  Cargo  Owners — 
Compromise  by  Shipowners — Bight  of  Cargo 
Owners  to  prove  for  Whole  Amount  of  Damage.] 

— The  defendants'  vessel  came  into  collision  with 
and  sank  another  vessel  carrying  cargo  belonging 
to  the  plaintiffs.  Actions  were  commenced  by 
the  plaintiffs  and  by  the  owners  of  the  carrying 
vessel,  but  in  the  action  between  the  latter  and 
the  defendants'  vessel  the  parties  filed  in  the 
registry  an  agreement  to  a  decree  that  both 
vessels  were  to  blame,  and  for  the  usual  refer- 
ence as  to  the  damages.  The  defendants  then 
brought  an  action  for  the  limitation  of  their 
liability,  and  paid  into  court  the  amount  of  their 
liability  under  the  merchant  shipping  acts. 
In  their  statement  of  claim  they  referred  to 
the  above-mentioned  agreement,  and  in  terms 
admitted  that  the  collision  was  "  in  part  caused 
by  the  improper  navigation  of  their  vessel."  The 
plaintiffs,  in  their  defence,  did  not  notice  this 
admission,  or  otherwise  refer  to  the  cause  of  the 
coUiBion.    The  usual  decree  was  made  for  limita- 


tion of  liability,  and  the  staying  of  the  plaintifEs* 
action  : — Held,  first,  that  the  agreement  between 
the  owners  of  the  two  vessels,  having  been  filed  in 
the  registry,  was,  under  Ord.  LIT.  r.  23,  equivalent 
to  a  decree  of  the  court,  and  that  the  owners  of 
the  carrying  vessel  were  not  entitled  to  have 
such  agreement  rescinded  for  the  purpose  of 
proving  against  the  fund  in  court  for  more  than 
half  the  damage  sustained  by  them  :  secondly, 
that  there  was  no  admission  on  the  pleadings  by 
the  plaintiffs  as  defendants  in  the  limitation 
action  which  precluded  them  from  claiming  to 
prove  against  the  fund  for  the  whole  amount  of 
the  damage  sustained  by  them,  and  that  in 
support  of  their  proof  an  issue  might  be  directed 
between  them  and  the  owners  of  the  carrying 
vessel  to  determine  whether  the  defendants* 
vessel  was  alone  to  blame  for  the  collision.  Th^ 
Kara,  57  L.  J.,  Adm.  8  ;  13  P.  D.  24  ;  58  L.  T.  188  ; 
6  Asp.  M.  C.  245. 

Stay  of  Prooeedings.] — In  an  action  of  limita- 
tion of  liability,  the  plaintiffs  claimed  a  stay  of  pro- 
ceedings in  respect  of  claims  for  damage  to  ship 
and  goods,  and  in  respect  of  claims  for  personal 
injuries  and  loss  of  life  on  paying  into  court  a 
sum  representing  SI.  per  ton  in  respect  of  damage 
to  ship  and  goods,  and  on  giving  security  for  the 
difference  between  SL  and  lol.  in  respect  of 
claims  for  personal  injuries  and  loss  of  life  : — 
Held,  that  the  stay  of  proceedings  might  be 
oixiered  in  respect  of  the  claims  for  damages  to 
ship  and  goods,  but  not  in  respect  to  the  claims 
for  persomd  injuries  and  loss  of  life.  The  Sereid, 
58  L.  J.,  Adm.  51  ;  14  P.  D.  78 ;  61  L.  T.  339 ; 
37  W.  R.  688  ;  6  Asp.  M.  C.  411. 

Life  Claims — Payment  into   Court.] — In    an 

action  of  limitation  of  liability,  where  the  plain- 
tiffs have  paid  into  court,  or  are  willing  to  pay  in, 
8/.  per  ton  in  respect  of  damage  to  ship,  goods,  and 
merchandise,  but  seek  in  respect  of  the  life  claims 
to  pay  into  court  or  give  bail  for  an  amount  less 
than  their  total  liability  under  the  Merchant 
Shipping  Act,  the  court,  before  fixing  such 
amount,  will  require  the  plaintiffs  to  state  on 
affidavit  the  names  of  the  persons  killed  and 
injured,  their  condition  in  life,  the  number  of 
those  who  are  legally  entitled  to  claim,  the 
number  of  claims  that  have  been  settled,  and 
the  amounts  paid  in  settlement.  The  Dione,  52 
L.  T.61  ;  5  Asp.  M.  C.  347. 

Limitation  Claimed  bj  Defenoe.] — The  benefit 
of  the  statutory  limitation  of  liability  may  be 
claimed  by  defence  on  counter-claim  in  the  colli- 
sion action.  Wahlherg  v.  YatiTtg^  infra ;  Th'C 
Clvtha^  infra. 

Faots  entitling  to  Limitation  must  be  stated.] 
— To  entitle  a  defendant  to  the  limitation  of  lia- 
bility, the  facts  which  entitle  him  to  limitation 
must,  since  the  Judicature  Act^  1873,  be  stated 
in  the  defence.  Wahlherg  v.  Ymtng^  45  L.  J., 
C.  P.  783  ;  24  W.  R.  846  ;  4  Asp.  M.  C.  27,  n. 

Order  for  Stay  on  Payment  into  Court  and 
Bail.] — The  defendants  admitted  liability  in 
i-espect  of  damage  to  property  and  loss  of  life,  but 
no  claim  had  been  asserted  in  respect  of  loes  of 
life.  The  court  ordered  all  proceetlings  against 
the  ship  to  be  stayed  upon  the  defemlants  paying 
in  the  value  of  the  ship  at  the  rate  of  8i.  per  ton, 
and  giving  bail  for  the  rest  of  the  value  at  \hl. 
per  ton.  The  Clntha.  46  L.  J.,  Adm,  108 ;  36 
L.  T.  36 ;  3  Asp.  M.  C.  226. 
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AdmiMioii  of  Liabilitj.] — ^A  bill  filed  in  chan- ;  that  the  time  fixed  by  the  order  of  the  court  for 
eery  to  obtain  the  benefit  of  17  &  18  Vict.  c.  104. '  entering  claims  has  elapsed.     The  Zoe^  55  L.  J., 
fis.  504,  605,  limiting  liability,  was  retjuired  to   Adm.  62 ;  11  P.  D.  72  ;  54  L.  T.  879  ;  36  W.  R.  61 ; 
contain  an  admission  of  liability.  Hill  v.  Andus^   5  Asp.  M.  C.  583r 
1  E.  &  J.  263  ;  3  Eq,  R.  422  ;  24  L.  J.,  Ch.  229  ; 
3  W.  R.  230.  Motion  to  Mt  aiide  Yerdiot--81iipow]ier  and 

Aliter,  in  Scotland,  Miller  v.  Powell^  2  Ct.  of   Cargo  Owner.] — Motion  to  set  aside  a  verdict 
Sess.  Cas.  (4th  ser.)  976.  |  in  favour  of  the  plaintiff  in  an  action  for  dauiage 

It  is  not  necessary  that  owners  of  a  vessel  and  to  his  ship  by  collision,  upon  the  ground  that  the 
cargo  preferring  their  claim  in  the  court  of  damages  (being  the  total  amount  of  the  defen- 
admiralty  to  limited  liability,  should  acknow-  dant's  liability  by  statute)  were  api)ortionable 
ledge,  in  the  first  instance,  that  their  vessel  was  \  between  the  owner  of  the  injured  snip  and  the 
to  blame.  The  Amnlln^  1  Moore,  P.  C.  (N.S.)  •  owner  of  cargo  on  board  her,  refused.  Flens- 
471  ;  Br.  &,  Lush.  151  ;  32  L.  J.,  Adm.  191  ;  9  Jur.  bufg  Steam  Shipping  Co.  v.  Seligman/iy  9  Ct.  of 
(N.8.)  nil  ;  8  L.  T.  805  ;  12  W.  R.  24  ;  2  N.  R.  Sess.  Cas.  (3rd  ser.)  1011. 
533  ;  and  see  The  SUters,  col.  749. 

Beonrity  for   Costo.]— A   foreign   shipowner  ^-  ^^^  ^^  'r^^- 

residing  out  of  the  jurisdiction  in  an  action  for       YwtU  in  Tow.]-A  vessel  in  tow  of  a  tug, 

i;??'*\V-^7^*l^"'^'^'^?  '"^L^^^^5f?""^y/?^  ^J*  and  the  tug  towing,  are  to  be  considered  as  one 
I  T  i  '/f.^'^^'"'  ^^^^'  '''^^  »  ^2  ^'  "^-^  ^^™-  ^^  '  vessel,  for  the  conduct  of  which  the  vessel  towed 
6  L.  T.  164.  jg  resiK)nsible.   The  Clmdon,  14  Moore,  P.  C.  92 ; 

«    A      *  »  ^1      T     rru       1  •  ^.i»  .  *.        Lush.  158  ;  4  L.  T.  157. 

Oosti  of  Aetion.] — The  plaintiff  in  an  action 

for  limitation  of  liability  must  pay  the  costs  of  ooveming  Power  with  Ship  Towing.]-The 
the  action,  other  than  costs  occasioned  by  spe^^^^^^  sf eamship^ Aracan  "  found,  at  a  foreigi  port, 
issues  raisec  by  the  defenclan  ,  m  which  he  fails,  ^^^  u  g^^^  ^o^^  ^i^g^bled  in  her  machinirv  ; 
or  by  disputes  between  the  claimants  Afncan  ^o^^  vessels  belonged  to  the  same  owner.  The 
nu''"t?A^'  I  f?^'*;%-^/^;.f'J  «5?.i?'!i!:L:!:' :  "  Ai-acan"  took  the  "  Syria  ^'  in  tow,  and,  whilst 

caused 

sank  the 

and  came 

^//"•t^^^a  'i  *  V^^'J^'^  \^  '?i':  ^'Tr  'm' ''^T^'oo'  I  >^to  contact  with  her  :— Held,  that  the  governing 
w  h  *^i', o^^^\^'^  ' x/n^io«  "" n  A  '  ^'  ""''^  '  ^^  ^  ^'cJl  as  the  motive  power  being  wholly  with 
w.  K.  11^  ;  o  Asp.  M.  o.  rf^b— u  A.  ^he  *•  Aracan,"  the  "  Syria"  was  not  liable  to  be 

O..A7  \f^^  wa*  arreted  for  losses  exceecling  ,  condemne<l  in  damages  occasioned  by  the  collision^ 
300^.,  the  amount  of  their  statutory  liabdity  at  ^^^he  "  Syria  "  could  not  be  deemed,  in  intendment 
8/  per  ton:-Held  that  the  plain  tife  were  |  ^f  law,  to  be  one  vessel  with  the  "  A  mean,"  or 
entitl«l  to  the  costs  of  the  proceeding  m  the  court  ,  n^bj^  ^^^  ^er  negligence.      The  Anwriean  and 

Pt  J'^%/?'"?^.;o?  ^'/^^p^'o^  ;  L.  R.  3  :  The  Syria,  Union  Steamship  Co,  v.  The  Aracan, 
A.  &  Ji.  1  ;  ^1  1..  1.  dyy  ;  1»  W.  K.  01.  43  l  j.,  Adm.  30  ;  L.  R.  6  P.  C.  127  ;  31  L.  T. 

^^    •*.         «  nt  I        *    T     Tu       1  .  .iTL     •      42  ;  22  W.  R.  927  ;   2  Asp.  M.  C.  350. 
Priorities  of  Claimantt.]— The  pUiintifh   in  ,  >  t' 

an  action  to  limit  their  liability  paid  into  court  |     Xng  ii  the  Senrant  of  the  Tow.] A  tug  is 

the  sum  of  7,862Z.  0#.  10<i.,  being  the  amount  of   deemed  to  Ix;  in  the  service  of  the  tow,  and  the 

their  statutory  liability  at  the  rate  of  16/.  per   owners  of  the  tow  are  responsible  for  the  acts  of 

ton.      The   amount    so  paid    into  court  being   the  tug.     The  Sinqvuei,  infra.    The  Kingeton-hy- 

insufficient  to  satisfy  in  full  claims  against  the    Sea,  3  W.  Rob.  152.     S.  P.,  The  Mary,  48  L.  J., 

plaintiffs  in  respect  of  loss  of  life  and  loss  of  ;  Adm.  66  ;  5  P.  D.  14,  16  :  41  L.  T.  351  ;  28  W.  R. 

goods,  the  registrar,  by  his  report,  fouml  that  the    y5  :  4  Asp.  M.  C.  183.    The  American  and  Tlie 

claimants  in  respect  of  loss  of  life  were  entitled    Syria,  supra. 

to  be  paid  out  of  the  sum  in  court  an  amount  | 

«<iual  to  71.  per  ton,  and  that  they  ami  the       Duty  of  Tow  to  direet  Tng.l — It  is  the 

claimants  in  respect  of  loss  of  goods  should  rank   duty  of  those  on  board  the  vessel  in  tow  to 


pari  passu  against  the  balance  representing  82. 
per  ton.     On  objection  to  the  reixjrt : — Held, 


give  general  directions  to  the  master  of  the  tug 
as  to  the  towage.    But  the  master  of  the  tug 


that  the  report  was  right,  as  the  court  had  power  should  exercise  his  discretion  as  to  the  proper 
to  marshal  the  assets,  and  that  the  claimants  in  >  manceuvres  to  be  employed,  especially  where  he 
respect  of  loss  of  goods  had  no  right  in  priority  is  more  competent  to  form  an  opinion  on  this 
to  the  claimants  in  respect  of  loss  of  life  against  i>oint  than  the  master  of  the  vessel  in  tow.  The 
the  sum  representing  8/.  j)er  ton.  The  Virti^ria^ '  Itca,  56  L.  J.,  Adm.  47  ;  12  P.  D.  34  ;  55  L.  T. 
hi  L.  J.,  Adm.  103  ;  13  P.  D.  125  ;  59  L.  T.  728  ;  j  779  ;  36  W.  R.  382  ;  6  Asp.  M.  C.  63. 
37  W.  R.  62.  I      Under  an  oniinaiy  contract  of  towage,  the 

I  vessel  in  tow  has  control  over  the  tug,  and  is 

Claim  against  Fond — ^Sight  of  Crown — Time.  1  '  therefore  liable  for  the  wrongful  acts  of  the 

— The  crown  may  claim  against  a    fund  paid  |  latter,  unless  they  are  done  so  suddenly  as  to 

into  court  by  the  owners  of  a  ship  in  order  to   prevent  the  vessel  in  tow  from  controlling  them. 

limit  their  liability  under  the  Merchant  Shipping    The  Siohe,  infra. 

Acts,  1854  and  1862,  by  the  general  law,  and  It  is  not  the  duty  of  those  in  charge  of  a  tow 
also  under  the  Admiralty  Suits  Act,  1868  (31  I  which  is  being  towed  with  a  long  Bcoi)e  of  hawser 
A  32  Vict.  c.  78),  s.  3.    A  claim  against  a  fund  .  by  night  at  sea  to  direct  the  movements  of  the 


paid  into  court  in  a  suit  for  limitation  of  lia^ 
I  oility  under  the  Merchant  Shipping  Acts,  1854 

'  And  1862,  is  not  necessarily  excluded  by  the  fact 


tug — the  circumstances  being  different  to  towing 
by  day  in  a  river.  The  Stornieockj  53  L,  T.  53  ; 
5  Asp.  M.  C.  470. 
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Encumbered  Condition  of  Tng  with  Ship  in 
Tow.] — A  steam  tug  in  charge  of  a  ship  cannot  ^ 
be  considered  as  a  free  st^eamer,  so  as  to  be  boand,  | 
under  all  circumstances,  to  give  way  to  a  sailing 
ship  close-hauled.  Ulte  Independence,  Lush.  270  ; 
14  Moore,  P.  C.  103 ;  4  L.  T.  568 ;  9  W.  R.  582— 
P.  C. 

Action  against  Tng  for  Damage — Contribntory 
Negligence  of  Compnlsory  Pilot.] — In  case  of  a 
mischief  occurring  to  the  vessel  in  tow,  occasioned 
directly  by  the  conduct  of  the  steam  tug,  the  tug 
cannot,  in  an  action  brought  by  the  owners  of  the 
tow  for  damage,  set  up  as  a  legal  defence  contri-  ■ 
butory  negligence  upon  the  ground  that  if  the ! 
pilot  in  charge  of  the  tow  when  the  mischief  was  I 
about  to  happen  had  done  a  certain  thing  the  ' 
mischief    might    possibly    have    been    avoided. 
77te  Julia,  Bland  v.  Bos^  (Lush.  231  ;  14  Moo. 
P.  C.  210)  commented  on  and  approved.    Spaight 
v.  Tedcaxtle,  6  App.  Cas.  217  ;   44  L.  T.  689  ;  29 
W.  R.  761  ;  4  Asp.  M.  C.  406— H.  L.  (E.) 

Slipping  Tow  Sope.] — It  is  the  duty  of  the 
vessel  in  tow  in  frequented  waters  to  have  the 
tow  rope  fast  in  such  a  way  that  it  may  be  slipped 
or  cut  to  avoid  collision.  Tlie  Jane  Bacon^  27 
W.  R.  3.5. 

Tow  mnit  follow  in  Wake  of  Tng.] — A  smack 
was  capsized  by  the  tow  rope  between  a  steam- 
ship and  a  vessel  in  tow  being  spread  in  conse- 
quence of  the  tow  not  following  in  the  wake  of  the 
steamship : — Held,  that  the  tow  was  liable.    lb, 

Vesiel  towed  in  Charge  of  Pilot.]— When  a 
steam  tug  is  engaged  to  tow  a  vessel  which  is  in 
charge  of  a  pilot,  the  tug  is  bound  to  obey  the 
orders  of  the  pilot,  and  the  pilot  is  bound  to  give 
the  tug  proper  directions  and  to  superintend  her 
navigation.  Tite  Energy,  39  L.  J.,  Adm.  25  ;  L.  R. 
3  A.  &  E.  48  ;  23  L.  t!  601  ;  18  W.  R.  1009. 

Where  a  ship  in  charge  of  a  pilot,  whose 
employment  is  compulsory,  is  being  towed  by  a 
steam  tug,  and  the  steam  tug,  without  waiting 
for  orders  from  the  pilot,  suddenly  adopts  a 
wrong  manoeuvre,  and  so  causes  the  ship  to  come 
into  collision,  the  owners  of  the  ship  are  respon- 
sible. Tlte  Sinqyan,  50  L.  J.,  Adm.  5  ;  5  P.  D. 
241  ;  43  L.  T.  768  ;  4  Asp.  M.  C.  383. 

Where  a  vessel  is  under  the  charge  of  a  licensed 
pilot,  the  employment  of  whom  is  compulsory, 
and  is  at  the  same  time  in  tow  of  a  steam  tug, 
the  latter  is  bound  to  obey  the  orders  of  the  pilot. 
Spaight  v.  TedcastU,  supra. 

When  a  steam  tug  towing  a  vessel  under  a 
towage  contract  is  so  negligently  navigated  as  to 
come  into  collision  with  a  vessel  belonging  to 
thinl  parties,  the  owners  of  the  steam  tug  are 
liable  for  the  damage  done,  even  if  at  the  time 
of  the  collision  the  vessel  in  tow  was  in  charge 
of  a  licensed  pilot,  by  compulsion  of  law,  whose 
default  solely  occasioned  the  collision.  Tlte  Mar^if, 
48  L.  J.,  Adm.  66  ;  5  P.  D.  14  ;  41  L.  T.  351  ;  28 
W.  R.  95  ;  4  Asp.  M.  C.  183. 

A  steam  tug  towing  a  sailing  ship  controls  the 
course  of  both  vessels  so  long  as  no  directions  are 
given  by  the  person  in  charge  of  the  ship  in  tow. 
The  steam-tug  is  the  moving  power,  but  it  is 
under  the  control  of  the  master  or  pilot  on  boanl 
the  ship  in  tow.  Smith  v.  St.  Lau^renee  Tuw- 
boat  Co.,  L.  R.  5  P.  C.  308  ;  28  L.  T.  885  ;  21 
W.  R.  569  :  2  Asp.  }l.  C.  41. 

When  a  ship  in  tow  of  a  steam  tug,  and  in 
charge  of  a  licensed  pilot  who  has  the  control 


over  and  directs  the  coarse  of  both  vessels,  is 
navigating  a  river  in  a  fog  so  dense  that  the 
banlra  of  the  river  cannot  be  seen,  and  those  on 
board  the  tug  and  ship  in  tow  do  not  know  iii 
what  direction  they  are  going,  it  is  negligence  on 
the  part  of  both  vessels  to  proceed  ;  but  as  it  i» 
the  duty  of  the  pilot  in  charge  to  give  orders  to 
the  tug  to  stop  so  as  to  enable  the  ship  in  tow  to 
come  to  an  anchor,  the  neglect  on  the  part  of  the 
pilot  to  give  such  orders  is  contributory  n^li- 
gence,  which  will  preclude  the  owners  of  the 
sailing  ship  from  recovering  against  the  owner 
of  the  steam  tug  for  negligently  running  the 
sailing  ship  ashore  by  proceeding  during  the  fog. 
Jb. 

It  is  a  want  of  due  caution  to  move,  by  means 
of  a  steam  tug,  a  ship  from  one  dock  to  another 
at  nighttime  ;  under  such  circumstances,  a  pilot 
on  board  the  ship  being  towed  has  no  such 
charge  or  control  over  her  movements  as  to 
exculpate  the  owners.  The  Borvssi/i^  Swabey, 
94  ;  4  W.  R.  503. 

A  tug  is  bound  to  obey  the  orders  of  the 
pilot  or  person  in  charge  of  the  tow.  Claim  for 
towage  remuneration  dismissed  because  the  tug 
disobej^ed  the  orders  from  the  tow.  The  Christina, 
3  W.  Rob.  27.  S.  C,  nom.  Petly  v.  Catto,  6 
Moore,  P.  C.  371. 

A  tug  towing  a  ship  in  charge  of  a  compulsory 
pilot  was  in  collision  with  a  third  ship  without 
fault  on  the  part  of  those  on  board  the  tug,  and 
by  the  fault  of  the  pilot  of  the  tow  : — Held,  that 
the  tug  owners  were  not  liable.  Tlte  Dnke  of 
SMiwx,  1  W.  Rob.  270  ;  1  Not.  of  Cas.  161. 

Two  Ships  in  Tow  of  same  Tng— Collision, 
between  them.] — A  vessel  while  being  towed  into 
a  harbour  by  a  steam  tug,  got  aground,  and  the 
defendant's  vessel,  which  was  being  towed  in  at 
the  same  time  by  the  same  tug,  astern  of  the 
plaintiffs  vessel,  without  any  active  default  on 
the  defendant's  part,  struck  and  damaged  the 
plaintiff's  vessel : — Held,  no  evidence  of  negli- 
gence for  which  the  defendant  was  liable. 
Harris  v.  Anderson,  14  C.  B.  (N.8.)  499. 

Contract  of  Hirer  of  Tng  to  insnre  against 
I  Damage  by  Collision.] — See    Tlie   Lord   of  the 
Isles,  ante,  col.  681. 

Tng  and  Tow — Joint  Tortfeasors — Contribn- 
tion.] — In  a  collision  action  in  rem,  where  a  tug 
and  tow  are  both  pronounced  to  blame  for  a 
collision  with  another  vessel,  the  owner  of  the 
latter  vessel  may  enforce  the  judgment  for  the 
whole  of  his  damages  against  either  or  both 
the  defendants,  and  the  defendants  are  not 
entitled  to  have  the  decree  so  dra\%Ti  up  that 
half  only  of  the  total  damages  is  recoverable 
from  each  defendant.  The  Thomas  Joliffe  or 
Th^  Avm,  [1891]  P.  7  ;  63  L.  T.  712  ;  39  W.  R. 
176  ;  6  Asp.  M.  C.  605. 

Damage  to  Tow  by  Grounding — ^Admiralty 
Jurisdiction.] — The  admiralty  court  has  not 
jurisdiction  under  3  &  4  Vict.  c.  65,  s.  6,  or  24  &  25 
Vict.  c.  10,  s.  7,  or  otherwise,  to  entertain  a  claim 
against  a  steam  tug  for  damage  occasioned  to 
the  vessel  towed  by  negligence  in  towing,  if  the 
damage  arises  not  by  collision  but  by  the  vessel 
taking  the  ground.  The  Robert  Pow,  Br.  &  Lush. 
99  ;  32  L.  J.,  Adm.  164  ;  9  L.  T.  237. 

Aliter,  where  the  damage  is  by  collision.  See 
The  Sight  Watch,  32  L.  J..  Adm.  47 :  8  Jur. 
(N.S.)  1*161  ;  7.L.  T.  396  ;  11  W.  R.  189. 
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CollisioB  eanied  by  Tag — Payment  on  aoeonnt 
of  Damage  by  Tow — Subsequent  Aetion  against 
Tog.] — The  schooner  "  J.  M.  S."  having  come 
into  collision  with  a  tug  and  her  tow,  a  damage 
action  in  rem  was  institute<l  by  the  owners  of 
the  schooner  against  the  tug  to  recover  all  the 
damages  occasioned  by  the  collision.  Subse- 
quently to  the  collision  the  plaintifEs  receivetl 
from  the  owners  of  the  tow  a  sum  of  money 
described  in  an  agreement  entered  into  between 
these  parties  **  as  an  advance  on  account  of 
the  damages  to  be  recovered  from  the  owners 
of  the  tug."  By  the  agreement  it  was  agreed 
that  the  owners  of  the  tow  should  give  the  plain- 
tiffs all  information  and  assistance  necessary  to 
bring  the  action  to  a  successful  issue  ;  that  if 
the  schooner  and  the  tug  should  both  be  held  to 
blame,  the  plaintiffs  should  repay  any  sum  by 
which  the  money  already  paid  exceeded  the 
moiety  of  damages  recoverable  against  the  tug  ; 
and  that,  as  a  basis  of  the  arrangement,  it  was 
understood  that  the  schooner  should  be  found 
blameless  for  the  collision.  The  court,  having 
found  the  tug  alone  to  blame,  held  that  the 
above  payment  was  not  such  a  payment  by  the 
tow  in  satisfaction  of  the  damages  occasioned  by 
the  collision  as  amounted  to  a  settlement  in  dis- 
charge of  the  action,  and  was  consequently  no 
bar  to  the  action ;  and  that,  notwithstanding 
the  advance  paid  by  the  tow,  the  plaintiffs  were 
entitled  to  recover  from  the  defendants  all  the 
damages  occasioned  by  the  collision.  77/^  Stimu- 
cock,  53  L.  T.  r)3  ;  5  Asp.  M.  C.  470. 

Tug,  ToWp  and  Third  Ship — ^Tng  and  Third 
Ship  damaged — ^Assignment  of  Judgment.] — A 

collision  occurred  between  a  tug  with  a  ship  in 
tow  and  a  third  ship.  The  third  ship  sued  the 
tow,  and  the  tug  brought  a  cross-action  against 
the  third  ship.  The  actions  were  consolidated 
and  tried  together,  and  all  the  ships  were  found 
to  blame.  Judgment  was  given  for  the  third 
ship  against  the  tug  and  the  tow,  declaring  them 
to  be  jointly  and  severally  liable  to  the  thinl 
ship  for  half  her  damage :  and  judgment  was 
given  for  the  tug  against  the  thinl  ship  for  half 
the  damage  sustained  by  the  tug.  Upon  motion 
by  the  owners  of  the  tow  that,  upon  payment  by 
them  to  the  owners  of  the  thiRl  ship  of  the 
difference  between  the  sums  due  upon  the  two 
judgments,  with  interest,  the  o^^-ners  of  the  third 
ship  should,  under  s.  5  of  the  Mercantile  Law 
Amendment  Act,  1856,  be  ordered  to  assign  to 
the  owners  of  the  ship  in  tow  the  judgment  in 
favour  of  the  tug  owners  against  the  ownera  of 
the  third  ship  : — Held,  that  the  statute  had  no 
application,  and  motion  refased.  The  Eiuflinh- 
man  and  The  AvJitralia,  64  L.  J.,  Adm.  74  : 
[1895]  P.  212 ;  11  R.  757  ;  72  L.  T.  203  ;  43 
W.  R.  670  ;  7  Asp.  M.  C.  605. 

CUdm  to  Indemnity  by  the  Owners  of  a  Tow 
sued  fsr  Collision  with  a  Third  Ship  against 
Owners  of  the  Tug.] — In  an  action  of  damage 
between  two  vessels,  the  court  has  jurisdiction, 
under  Ord.  XVI.,  to  determine  whether  or  not 
the  defendants'  vessel  is  entitled  to  indemnity 
against  a  tug  by  which  she  was  being  towed  at 
the  time  of  the  collision.  A  collision  took  place 
between  the  vessels  "  S."  and  "  C."  The  "  C."  at  the 
time  was  being  towed  by  a  tug.  The  owners  of 
the  "  B."  instituted  an  action  of  damage  against 
the  "  C."  and  alleged  in  their  statement  of  claim 
that  the  collision  was  causcil  by  the  negligence  of 
the  *•  C."  and  her  tug,  or  of  one  of  them.  The  owners 


of  the  *'  C."  obtained  leave  to  issue  a  notice  to  the 
tug  that  they  claimed  to  be  entitled  to  indem- 
nity, and  the  court  made  an  order  that  the 
owners  of  the  tug  be  at  liberty  to  api>ear  and 
defend,  being  bound  by  any  decision  the  court 
might  come  to  as  to  the  cause  of  the  col- 
lision. At  the  hearing  the  owners  of  the  tug 
appeared,  but  the  defendants  did  not,  and  the 
court  pronounced  that  the  "  C."  was  alone  to 
blame  for  the  collision,  and  that  her  owners  were 
not  entitlcrl  to  indemnity  over  against  the  owners 
of  the  tug : — Held,  that  the  last  portion  of  the 
judgment  should  be  struck  out.  The  Cartshurn^ 
5  P.  D.  59  ;  41  L.  T.  710 ;  28  W.  R.  378  ;  4  Asp. 
M.  C.  202— C.  A. 

Third  Party  Order  against  Tug  Owner.  1— A 

ship  in  tow  fouled  another  at  anchor : — Held, 
that,  in  an  action  brought  by  the  ship  at  anchor 
against  the  ship  that  fouled  her,  the  latter  was 
not  entitle<l  to  bring  in  the  ownere  of  her  tug, 
against  whom  they  claimed  indemnity,  as  thin  I 
parties.  Tlie  Bianco,  52  L.  J.,  Adm.  56  ;  8  P.  D. 
91  ;  48  L.  T.  440  ;  31  W.  R.  954  ;  5  Asp.  M.  C. 
60.  And  see  Tfie  Jacob  Christcmten,  infra,  col. 
840. 

Collision— Liability  of   Vessel   in   tow.]— A 

tug  with  a  vessel  in  tow  came  into  collision  with 
another  vessel,  which  was  seriously  injured  by 
the  tug,  but  not  injured  by  the  vessel  in  tow. 
The  collision  might  have  been  avoided  had  there 
been  a  good  lookout  on  the  vessel  in  tow,  and 
had  she  warned  the  tug  that  the  latter  was  in 
danger  of  collision  by  continuing  on  her  course  : 
— Held,  that  the  owners  of  the  vessel  in  tow  were 
liable.  Tlie  Niohe,  57  L.  J.,  Adm.  33  ;  13  P.  D. 
55  ;  59  L.  T.  257  ;  36  W.  R.  812  ;  6  Asp.  M.  C. 
300. 

Action  in  rem  against  Tug — ^Xaritime  Lien.] 
— ^A  steam  tug  under  charter  came  into  collision 
with  the  smack  which  she  was  towing,  through 
the  sole  negligence  of  a  servant  of  the  chartereiN, 
who  was  in  charge  of  the  tug.  The  towage  was 
on  the  terms  that  the  charterers  were  not  to  be 
answemble  for  damage  occasioned  by  the  negli- 
gence of  their  servants : — Held,  that  an  action 
in  rem  would  not  lie  against  the  tug,  for  the 
maritime  lieu  arising  from  collision  is  not  abso- 
lute, and  the  ownera  not  being  uersonallj'  liable 
for  this  collision,  and  the  cliarterers  being 
exempted  by  the  terms  of  their  contract  with 
the  plaintiff,  the  prim&  facie  liability  of  the 
vessel  was  rebutted.  The  T'wimderoga  (Swabey, 
215)  explained.  The  Tasmania,  57  L.  J..  Adm. 
49  ;  13  P.  D.  110  ;  59  L.  T.  263  ;  6  Asp.  M.  C.  3U5. 

Towage—Liability  of  Tow  for  Negligence  of 

Tug.]— The  "  C.  D."  came  into  collision  with  a 
hopper  barge,  which  was  in  tow  of  a  steam  tug. 
The  collision  was  caused  by  the  joint  negligence 
of  those  on  board  the  '•  C.  D."  and  the  steam  lug : — 
Held,  that  the  ownei-s  of  the  hopper  barge  were 
not  liable.  The  QuicJtJtfep,  59  L.  J.,  Adm.  65  ; 
15  P.  D.  196  ;  63  L.  T.  713  ;  6  Asp.  M.  C.  603— D. 

Duty  of  Pilot  as  to  employing  Tug.l—The 
Strathgpet/  and  The  Iitlay,  supra,  col.  v72  ;  of 
shipowner,  see  Tlte  Oertor,  70  L.  T.  703 ;  7 
Asp.  M.  C.  47. 

9,  FoBEiGN  Ships— Foreign  Law. 

Limitation  of  Liability  —  Lez  fori.]— The 
Stat.  6  Geo.  4,  c.  125,  ss.  2,  14,  is  a  law  relating 
to  remedies,  and  therefore  applicable  to  a  foreign 
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shipowner  suing  for  collision  in  this  country. 
T/w  Venum,  1  W.  Rob.  316. 

Collision  Abroad— Admiraltj  Jnrisdietion.] — 

The  admiralty  court  had  jurisdiction  in  an 
action  brought  by  a  British  subject  against  a 
foreign  ship  for  collision  in  the  DartUinelles. 
The  Orie/gwald,  Swabey,  430. 

The  jurisdiction  of  the  admiralty  in  collision 
cases,  where  the  ships  are  both  foreign,  and  the 
collision  in  foreign  waters,  considered.  Collision 
cases  are  communis  juris.  TJie  JoJui nn  Friederi^h, 
1  W.  Rob.  35.  The  Vimr,  2  P.  D.  29  ;  35  L.  T. 
782 ;  25  W.  R.  433  ;  3  Asp.  M.  C.  308. 

Under  24  Vict.  c.  10,  s.  7,  the  admiralty  court 
had  jurisdiction  in  case  of  a  collision  between 
foreign  ships  in  foreign  waters.  The  Courier^ 
Lush.  541. 

Bight  of  Aliens  to  Sue  for  Collision  Abroad.] 

— ^Aliens  may  sue  in  this  country  other  aliens 
for  personal  injuries  done  to  them  abroad,  if  such 
injuries  are  actionable  by  the  law  of  England 
and  also  by  the  law  of  the  foreign  country — per 
Selwyn,  L.J.  The  Halley,  5  Moore,  P.  C.  (N.s.) 
263  ;  37  L.  J.,  Adm.  33  ;  L.  R.  2  P.  C.  193,  202  ; 
18  L.  T.  879  ;  16  W.  R.  998— P.  C. 

Foreign  Ship  detained  under  1  ft  2  Ctoo.  4, 

0.  76.]  —  Foreign  ship  detained  under  1  &  2i 
Geo.  4,  c.  75,  for  injury  done  to  a  British  ship,  i 
The  ChriJftiana,  2  Hag.  Adm.  183. 

Detention  of  Foreign  Ship  under  17  ft  18 
Viot.  e.  104,  s.  627.] — A  foreign  ship  cannot  be 
detained  under  17  &  18  Vict.  c.  104,  s.  527,  in 
respect  of  loss  of  life  or  personal  injury  caused 
by  her.  Harris  v.  Frnneonia  QOwn^rg)^  46 
L.  J.,  C.  P.  363  ;  2  C.  P.  D.  173. 

Kegligenee  —  Boles  of  Seamanship  common 
to  all  Nations.] — In  collision  actions,  where 
foreign  ships  are  concerned,  the  test  of  negligence, 
apart  from  the  regulations,  is  the  common 
practice  of  seamen  of  all  nations.  See  The 
Dumfries,  Swabey,  63,  126. 

Injury  to  Telegraph 'Cable  by  Foreign  Ship.] 

—  The  English  owners  of  a  telegraph  cable 
recovered  damages  from  the  ovmers  of  a  foreign 
ship,  the  crew  of  which  had  injured  a  telegraph 
cable  at  the  bottom  of  the  sea.  Submarine 
Telfg7'aj)h  Co,  v.  Dickson,  15  C.  B.  (N.s.)  759 : 
33  L.  J.,  C.  P.  139. 

Collision  between  British  and  Foreign  Vessel — 
Law  applioable.] — In  an  action  in  personam, 
brought  by  the  owners  of  a  British  vessel  against 
the  ownera  of  a  Spanish  vessel  to  recover 
damages  caused  to  the  British  vessel  by  collision 
with  the  Spanish  vessel  on  the  high  seas,  the 
defendants  pleaded  that  they  were  Spanish 
subjects,  and  that  if  there  was  any  negligence  | 
on  the  pan  of  those  in  charge  of  the  Spanish 
vessel  it  was  negligence  for  which  the  master  i 
and  crew  alone,  and  not  the  defenilants,  were 
liable  according  to  the  law  of  Spain  : — Held, 
bad  on  demurrer.  The.  Laon,  50  L.  J.,  Adm.  59  ; 
6  P.  D.  149  ;  44  L.  T.  613 ;  29  W.  R.  916  ; 
4  Asp.  M.  C.  404. 

Damage  by  Ship  sailing  nnder  Foreign  Flag 
but  owned  in  England.] — Semble,  an  English 
company,  trustee  for  a  foreign  company,  owning 
a  ship  bailing  under  the  foreign  flag,  is  liable 


in  this  country  to  cargo  owners  for  damage  done 
by  the  ship  in  collision.  Chartered  Mercantile 
Bank  of  India  v.  Xetherlands  India  Steam. 
Navigation  Co,,  52  L.  J.,  Q.  B.  220  ;  10  Q.  B.  D. 
521,  545 ;  48  L.  T.  646 ;  31  W.  R.  445 ;  5  Asp. 
M.  C.  65  ;  47  J.  P.  260— C.  A. 

Damage  by  French  Ship  on  High  Sea — Plea — 
French  Law.] — In  a  common  law  action  for 
collision,  a  plea  that  the  collision  was  upon  the 
high  seas  out  of  British  jurisdiction  ;  that  it  was 
not  caused  by  the  defendant,  but  by  the  master 
of  the  ship,  which  was  French ;  that  the  defen- 
dant was  a  French  subject,  and  that,  by  French 
law,  the  defendant  was  not  liable,  but  a  French 
corporation  who  owned  the  ship  was  liable : — 
Held,  good.  General  Steam  Nttcigation  Cb,  v. 
Guillon,  11  M.  &  W.  877  ;  13  L.  J.,  Ex.  168. 

Action  for  Wrongful  Act  committed  Abroad.] 
— No  action  can  be  maintained  in  the  courts  of 
this  country  on  account  of  a  wrongful  act,  either 
to  a  person  or  to  personal  property,  committed 
within  the  jurisdiction  of  a  foreign  country 
unless  the  act  is  wrongful  by  the  law  of  the 
country  where  it  is  committed,  and  also  by  the 
law  of  this  country — per  Mellish,  L.J.  The 
M.  Moxham,  46  L.  J.,  Adm.  17  ;  1  P.  D.  107, 
111  ;  34  L.  T.  559  ;  24  W.  R.  650 ;  3  Asp.  M.  C. 
191— C.  A. 

Damage  to  Pier  Abroad.] — ^An  English  com- 
pany possessed  of  a  pier  in  Spain,  instituted  an 
action  in  the  admiralty  court  against  a  British 
ship  for  negligently  injuring  the  pier.  Plea, 
that,  by  the  law  of  Spain  the  shipowTier  is  not 
liable  for  negligence  of  his  crew : — Held,  that, 
assuming  that  the  court  had  jurisdiction,  the 
plea  was  good.    Ih, 

Presumption  of  Fault — 86  ft  87  Vict  c.  86, 
s.  17 — Foreign  Ships. ]~Thc  statutory  rules  as 
to  presumption  of  fault  in  case  of  infringement 
oE  the  regulations  apply  to  foreign  ships.  The 
E)iglishman,  47  L.  J.,  Adm.  9  ;  3  P.  D.  18;  27 
L.  T.  412  ;  3  Asp.  M.  C.  506.  The  Khedive, 
Stoomvaart  Maatschappy  Nederland  v.  P,  and  O. 
Steam  Na'cigation  Co.,  52  L.  J.,  Adm.  1  ;  7  App. 
Gas.  795  ;  47  L.  T.  198  ;  31  W.  R.  249 ;  5  Asp. 
M.  C.  360,  567— H.  L.  (E.)  The  Vera  Cmz,  63 
L.  J.,  Adm.  33 ;  9  P.  D.  88 ;  51  L.  T.  104 ;  32 
W.  R.  783  ;  5  Asp.  M.  C.  270.  The  Lore  Bird, 
6  P.  D.  80  ;  44  L.  T.  650  ;  4  Asp.  M.  C.  427. 

Compulsory  Pilot — Foreign  Ship  not  liable  for 
Fault  of— 6  0eo.  4,  c.  126,  s.  66.]— The  stat. 
6  Geo.  4,  c.  125,  s.  55,  exempting  owners  from 
liability  for  the  fault  of  a  compulsory  pilot, 
applied  to  foreign  ships.  The  Chri^iana,  2 
Hag.  Adm.  183. 

Collision  Abroad — Foreign  Law — Lia- 
bility.]— The  owners  of  a  British  ship  in  collision 
in  the  Scheldt  with  a  foreign  ship  are  not  liable 
in  the  cowrts  of  this  country  for  the  fault  of 
their  compulsory  pilot,  although,  by  the  law  of 
the  place  of  collision  (Belgium),  they  are  so 
liable.  The  Halley,  6  Moore,  P.  C.  (N.s.)  263 ; 
37  L.  J.,  Adm.  33  ;  L.  R.  2  P.  C.  193 ;  18  L.  T. 
879  ;  16  W.  R.  998. 

Limitation  of  Liability— 86  ft  26  Vict.  c.  63, 

s.  64.] — The  liability  of  a  British  ship  in  colli- 
sion with  a  foreign  ship  in  the  Mediterranean  is 
limited  by  25  &  26  Vict.  c.  63.  The  Amalia^ 
br.  &  Lush.  151  ;   1  Moore,   P.   C.  (N.8.)  471 ; 
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2  N.  R.  633 ;  32  L.  J.,  Adm.  191  ;  9  Jn^.  (N.8.) 
1111  ;  8  L.  T.  806  ;  12  W.  R.  24. 


17  ft  18  Viot.  0. 104.1— Under  this  act  the 


liability  of  owners  of  a  British  ship  in  collision 
with  a  foreign  ship  within  three  miles  of  the 
United  Kingdom  was  limited.  Oerwral  Iron 
Sertrw  Collier  Co,  v.  Schurnuinji,  1  J.  &  H.  180 ; 
29  L.  J.,  Ch.  877  ;  6  Jur.  (N.8.)  883  ;  8  W.  R. 
732.  But  see  The  Saxonia,  Lush.  410  ;  15  Moore, 
P.  C.  262 ;  31  L.  J.,  Adm.  201  ;  8  Jur.  (N-S.)  316  ; 

10  W.  R.  431. 

The  liability  of  owners  of  foreign  ships  in 
collision  beyond  the  three-mile  limit  was,  under 
17  &  18  Vict.  c.  104,  unlimited.  Cope  v.  Doherty^ 
2  De  G.  &  J.  614;  27  L.  J.,  Ch.  600  ;  4  Jur. 
(N.a)  699  ;  6  W.  R.  695— L.JJ.  Affirming  4 
K.  &  J.  367  ;  The  Wild  Ranger,  Lush.  563 ;  32 
L,  J.,  Adm.  49  ;  9  Jur.  (N.8.)  134  ;  7  L.  T.  725  ; 

11  W.  R.  255. 


68  Geo.  8,  o.  169,  b.  1.] — A  municipal  law 


limiting  the  liability  of  shipowners  for  collision 
is  not  applicable  to  foreign  ships  and  shipownei's 
unless  expressly  so  enacted.  A  foreign  ship- 
owner held  liable  beyond  the  value  of  his  ship 
and  freight,  notwithstanding  53  Geo.  3,  c.  159, 
8.  1.  TJte  Carl  Jvhunn,  cited  3  Hag.  Adm.  186  ; 
1  Hag.  Adm.  113. 


17  ft  18  Viet.  0. 104,  s.  612.]— The  above 


enactment  as  to  proceedings  by  the  boaixl  of 
trade,  in  case  of  loss  of  life,  did  not  apply  to 
foreign  ships  (semble).  The  Vera  Cruz,  53 
L.  J.,  Adm.  33  ;  9  P.  D.  96  ;  51  I,.  T.  104  ; 
32  W.  R.  783  ;  5  Asp.  M.  C.  270.  Reversed  on 
another  point,  54  L.  J.,  Adm.  9,  infra,  col.  838. 

Foreign  Ships  on  the  High  Sea  formerly  not 
bonnd  by  British  Statutory  Sailing  Bnlei.]  — 
Before  the  adoption  of  regulations  common  to 
all  maritime  nations,  foreign  ships  on  the  high 
sea  were  not  bound  by  statutory  rules  for  pre- 
venting collisions  contained  in  British  statutes. 
The  Dumfries,  Swabey,  63,  125 ;  4  W.  R.  708. 
S.  P.,  The  Saxonia  and  The  Eclipse,  Lush.  410.  The 
Cleadon,  Lush.  158  ;  14  Moore,  P.  C.  92  ;  4  L.  T. 
157.  TheMizaheth.%l..TAb9,  The  CVuincellor, 
Williams  v.  ChUch,  14  Moore,  P.  C.  202  ;  4  L.  T. 
627. 

Conld  not  set  up  Infringement  by  British 

Ship.]— Before  25  &  26  Vict.  c.  63,  ss.  57,  58,  a 
foreigner  could  not  set  up  against  a  British 
vessel,  with  which  she  had  been  in  collision, 
the  British  vesseFs  violation  of  British  statute 
law  on  the  high  seas,  for  the  foreigner  could 
not  herself  be  bound  by  it,  as  it  was  beyond  the 
power  of  the  legislature  to  make  rules  applicable 
to  foreign  vessels  beyond  British  waters.  The 
Zidlrerein,  Swabey,  96  ;  2  Jur.  (N.B.)  429  ;  4 
W.  R.  565. 

Grofs-aetion  againit  Foreign  Ship  —  Non- 
appearance— Both  to  blame — Deduction  of  Half 
Bamages.] — See  TheSeringapatam,'S'W,  Rob.  38, 
post,  col.  842. 

Bamage  Lien— Foreign  Ship— Wages  hare  no 
Priority.] — ^Where  in  a  collision  suit  judgment 
is  given  against  a  foreign  ship,  and  her  proceeds 
are  insufficient  to  meet  the  damages,  her  crew 
have  no  prior  right  against  the  ship  for  wages. 
The  Linda  FUrr,  Swabey,  309 ;  4  Jur.  (n.s.)  172 ; 
6  W.  R.  197. 


A 

not 


Foreign  Flaintiir— Socnrity  for  Damages.  ]— 
foreign  plaintifE,  in  a  collision  action,  held  m 
liable  to  give  security  for  payment  of  damages 
for  wrongful  arrest  beyond  the  usual  security 
for  costs,  it  being  suggested  that  he  had  arrested 
the  wrong  ship.  The  Peri,  32  L.  J.,  Adm.  46 ; 
8  Jur.  (N.8.)  1230  ;  11  W.  R.  44. 

Foreign  Sorereign  sning  for  Collision — ^Bail.] 
— Where  one  of  the  ships  in  collision  is  a  public 
ship  of  a  foreign  sovereign,  and  the  foreign 
sovereign  sues  for  damages  in  the  coui*ts  of  this 
country,  proceedings  will  be  stayed  until  the 
foreign  claimant  gives  bail  to  answer  a  counter- 
claim by  the  defendant.  TJie  Newhattlv,  54 
L.  J.,  Adm.  16  ;  10  P.  D.  33 ;  52  L.  T.  15  ;  33 
W.  R.  318  ;  5  Asp.  M.  C.  356. 

Ship  of  Foreign  SoTcreign— Liability  in  rem 
— Salrage.] — An  American  ship  of  war,  with 
cargo  on  b^rd  for  public  purposes,  was  stranded 
on  the  shore  o^  England,  and  received  salvage 
service  from  an  English  vessel : — Held,  that  she 
was  not  liable  to  arrest.  The  Const  itutimi,  48 
L.  J.,  Adm.  13  ;  4  P.  D.  39  ;  40  L.  T.  219 ;  27 
W.  R.  739  ;  4  Asp.  M.  C.  79. 

Kon-liability  to  Arrest.] — As  to  the  non- 
liability to  arrest  of  a  public  vessel  belonging  to 
a  foreign  sovereign,  see  The  Parlement  Beige, 
5  P.  D.  197  ;  42  L.  T.  273 ;  28  W.  R.  642  ;  4 
Asp.  M.  C.  234— C.  A.:  The  Charkieh,  42 
L.  J.,  Adm.  17  ;  L.  R.  4  A.  &  E.  59  ;  28  L.  T.  613  ; 
1  Asp.  M.  C.  681.  And  see  S.  C,  supra, 
col.  724. 

Foreign  Judgment.] — ^A  foreign  judgment  is  a 
bar  to  an  action  in  this  country  between  the  same 
parties  for  the  same  collision.  The  Delta  and 
TJte  Erminia  Foscolo,  46  L.  J.,  Adm.  Ill  ;  1  P.  D. 
393 ;  35  L.  T.  376  ;  25  W.  R.  46  ;  3  Asp.  M.  C. 
256. 

But  not  if  it  went  by  default.    Ih. 

Foreign  Judgment  in  personam.] — A  foreign 
judgment  in  personam  for  a  collision  is  not 
enforceable  by  arrest  of  the  ship  in  this  country. 
The  City  of  Mecca,  50  L.  J.,  Adm.  53  ;  6  P.  D. 
106  ;  44  L.  T.  760  ;  4  Asp.  M.  C.  412— C.  A. 

Foreign  Ship  Sunk — ^Both  in  Fault — ^Bcfer- 
ence.] — In  a  collision  suit  where  both  ships  have 
been  found  to  blame,  and  the  owners  of  the  ship 
arrested  have  brought  no  cross-action,  the  damage 
to  the  plaintiffs  ship  only  will  be  referred  to  the 
registrar,  although  she  was  sunk  and  her  owners 
reside  out  of  the  jurisdiction.  The  North 
American,  Swabey,  466. 

Be-arrest — Damage  greater  than  Bail.] — A 
foreign  ship  was  arrested  and  bailed  in  a  collision 
suit  promoted  by  the  owners  of  the  other  ship  and 
her  cargo,  and  the  damage  pronounced  for.  After 
claim  for  the  damage  to  cargo  had  been  preferred 
before  the  registrar  it  was  found  that  the  damage 
was  greater  than  supposed,  and  the  ship  was 
re-arrested : — Held,  that  the  ship  could  not  be 
re-arrested  in  a  new  action  for  the  same  cause 
and  between  the  same  parties.  The  Kalamazoo, 
15  Jur.  885. 

Of  Foreign  SUp  —  Appeal.] — In  cross 

actions  for  collision  the  judge  of  the  county  court 
found  that  one  of  the  ships,  a  foreigner,  was  not 
to  blame  and  ordered  her  to  be  released.     There 
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was  an  apjieal  to  the  high  court.  Upon  motion 
by  the  appellant  she  was  ordered  to  be  re-arrested. 
TlieFreir,  The  Albert,  44  L.  J.,  Adm.  49  ;  32  L.  T. 
o72  ;  2  Asp.  M.  C.  589. 


10.  Compulsory  Pilotage. 

a.  Qenerally. 

Former  TTneertainty  of  Law  at  to  Liability  for 
CompulBory  Pilot's  Fault.] — The  law  as  to  the 

liability  of  a  shipowner  for  a  collision  caused  by 
the  fault  of  a  compulsory  pilot  was  formerly 
doubtful.  Long  ridge  v.  Dorville,  5  B.  &  Aid. 
117. 

Ship  held  Liable  in  rem  for  Faolt  of  Com- 
pnlBory  Pilot.] — A  ship  in  charge  of  a  com- 
pulsoiy  pilot  held  liable  in  rem  for  a  collision 
caused  by  the  pilot's  fault.  The  Baron  Holherg, 
3  Hag.  Adm.  214.  S.  P.  (under  5  Geo.  2,  c.  20), 
The  Xeptune  the  Second,  1  Dods.  467. 

Whether  Pilot  was  in  Charge — Question  for 

Jury.] — Whether  a  pilot  taken  on  board  by  com- 
pulsion of  law  was  in  charge  of  the  ship  at  the 
time  of  collision  is -a  question  for  the  jury.  Catts 
V.  Herbert,  3  Stark.  12  ;  23  B.  B.  762. 

Contributory  Kegligenoe  of  Pilot  in  charge  of 
Injured  Vessel — ^ect  of.] — Count  to  recover 
damages  for  injuries  sustained  by  the  plaintifEs' 
ship  through  the  negligence  of  the  defendants  ; 
plea,  contributory  negligence;  replication,  that 
the  contributory  negligence  was  that  of  a  pilot 
licensed  by  the  defendants,  and  compulsorily 
employed  by  the  plaintifEs ;  rejoinder,  that  the 
pilot  was  not  the  servant  of  the  defendants ; 
demurrer  to  the  rejoinder  allowed.  Dudnuin  v. 
Dublin  Port  and  Docks  Board,  Ir.  B.  7  C.  L.  518. 
But  see  Spaight  v.  Tedcastle,  6  App.  Cas.  217  ;  44 
L.  T.  589  ;  29  W.  B.  761  ;  4  Asp.  M.  C.  406.  Tlie 
Hector,  52  L.  J.,  Adm.  51  ;  8  P.  D.  218  ;  48  L.  T. 
890  ;  31  W.  B.  881  ;  6  Asp.  M.  C.  101. 

A  barque,  in  charge  of  a  pilot  who  was  on 
board  her,  was  being  towed  by  a  tug  in  waters 
where  the  employment  of  a  pilot  was  compulsory. 
The  tug  ported  her  helm  and  passed  across  the 
bows  of  a  brig,  there  was  no  room  for  the  barque 
to  follow  in  her  wake,  and  the  barque  came  into 
collision  with  the  brig.  The  pilot  gave  no  orders 
to  the  tug  before  or  after  she  ported  ;  if  he  had 
given  proper  orders,  even  after  the  tug  had  ported, 
the  collision  might  have  been  avoided : — Held, 
that  the  tug  was  to  blame  for  attempting  to  tow 
the  barque  across  the  bows  of  the  brig  ;  but  that 
the  owners  of  the  barque  could  not,  on  account 
of  the  neglect  of  the  pilot  to  give  proper  orders, 
recover  against  the  tug  damages  in  respect  of  the 
collision.  TJie  Energy,  39  L.  J.,  Adm.  25  ;  L.  B. 
3  A.  &  E.  48  ;  23  L.  T.  601  ;  18  W.  B.  1009. 

General  Bule  as  to  Shipowner's  Liability.] — 

Shipowners  not  liable  for  collision  caused  entirely 
by  the  fault  of  a  compulsory  pilot ;  aliter,  if  the 
crew  are  also  in  fault.  The  Atlas,  3  W.  Bob.  502. 
The  Admiral  Boxer,  Swabey,  193  ;  The  Lochlibo, 
Pollok  V.  McAlpin,  7  Moore,  P.  C.  427. 

The  shipowners  are  liable  for  a  collision  caused 
by  fault  of  crew  and  also  of  compulsory  pilot. 
The  Diana,  1  W.  Bob.  131 ;  nom.  Stnai-t  v. 
Isemonger,  4  Moore,  P.  C.  11. 

Master  not  Liable.] — The  master  of  a  passenger 
vessel  within  a  district  where  pilotage  is  com- 


pulsory was  summoned  for  not  navigating  his 
vessel  in  a  careful  and  proper  manner.  There 
was  a  pilot  in  charge  of  the  vessel : — Held,  that 
the  summons  was  properly  dismissed,  sinoe  the 
pilot,  who  was  compulsorily  on  board,  must  be 
assumed  to  have  been  in  charge  of  the  vessel. 
Oakley  v.  Speedy,  40  L.  T.  881  ;  4  Asp.  M.  C. 
134. 

For  a  collision  caused  by  the  pilot's  fault  the 
master  is  not  liable  in  damages.  The  Octavia 
Stella,  57  L.  T.  632  ;  6  Asp.  M.  C.  182. 

Owners  Liable  though  Pilot  in  Charge.] — ^A 
ship  with  a  compulsory  pilot  on  board  lying  in 
the  Downs  in  bad  weather  was  held  in  fault  for 
a  collision  caused  by  her  driving  in  consequence 
of  her  yards  not  having  been  sent  down  : — Held, 
that  the  owners  were  liable,  it  being  the  master's 
duty  to  see  that  the  yards  were  sent  down. 
The  Christiana,  Hammond  v.  Rogers,  7  Moore, 
P.  C.  160.  Cf.  The  Girolamo,  3  Hag.  Adm. 
169. 

Where  the  evidence  establishes  that  from  want 
of  an  efficient  lookout,  the  pilot  was  not  warned 
in  time  to  enable  him  to  give  orders  so  as  to  avoid 
a  collision,  the  defence  of  compulsory  pilotage  is 
not  established,  and  the  owners  of  the  vessel 
causing  damage  are  liable  therefor.  The  Schwan^ 
The  Albano,  [1892]  P.  419  ;  69  L.  T.  34  ;  7  Asp. 
M.  C.  347— C.  A. 

Although  the  pilot  has  charge  of  the  ship  the 
owners  are  responsible  for  the  sufficiency  of  the 
ship  and  her  equipments,  the  competency  of  the 
master  and  crew,  and  their  obedience  to  the 
orders  of  the  pilot.  Under  ordinary  circum- 
stances his  commands  are  to  be  implicitly  obeyed ; 
to  him  belongs  the  whole  conduct  of  the  naviga- 
tion of  the  ship,  to  the  safety  of  which  it  is 
important  that  the  chief  direction  should  be 
vested  in  one  only.  See  per  Parke,  B.,  The 
Christiana,  7  Moore,  P.  C.  160, 171.  The  City  of 
Cambridge,  Witod  \.  Smith,  iS  L.  J.,  Adm.  11; 
L.  B.  5  P.  C.  461,  457  ;  30  L.  T.  439  ;  22  W.  R. 
578  ;  3  Asp.  M.  C.  739. 

Change  of  Pilots.]— A  collision  occurred  in  the 
Humber  Dock,  Hull,  between  a  fly-boat  and  a 
foreign  schooner  bound  to  the  Prince's  Dock. 
The  schooner  was  in  charge  of  a  duly  licensed 
Humber  pilot,  who  had  taken  over  the  charge  of 
the  schooner  while  she  was  moored  at  a  pier  in 
the  Humber  from  the  pilot  who  had  brought  her 
in  from  sea.  One  sum  was  paid  for  the  services 
of  the  two  pilots : — Held,  that  the  schooner  was 
in  charge  of  a  pilot  whose  employment  was  com- 
pulsory by  law.  Tlie  Rigborgs  Minde,  62  L.  J., 
Adm.  74  ;  8  P.  D.  132  ;  49  L.  T.  232  ;  5  Asp. 
M.  C.  123-  C.  A. 

Kegleot  to  render  Assistanee.] — Under  25  & 
26  Vict.  c.  63,  s.  33,  it  was  declared  to  be,  in  case 
of  collision  between  two  ships,  the  duty  of  the 
person  in  charge  of  each  ship  to  render  assistance 
to  the  other,  and  in  case  he  failed  to  do  so  with- 
out reasonable  excuse,  the  collision,  in  absence  of 
proof  to  the  conti^ary,  was  to  be  deemed  to  have 
been  caused  by  his  wrongful  act.  Two  steam- 
ships, the  *•  Queen  "  and  the  "  Lord  John  Bussell," 
each  under  the  charge  of  a  compulsory  pilot, 
came  into  collision  in  the  Thames.  The  "  Queen  " 
was  solely  to  blame,  and  after  the  collision  she 
rendered  no  assistance  to  the  other  vessel,  and 
shewed  no  excuse  for  having  failed  to  do  so : — 
Held,  that  the  mere  fact  of  her  having  a  pilot  on 
board  did  not  exempt  her  owners  from  liability. 
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The  Queen,  38  L.  J.,  Adm.  39  ;  L.  R.  2  A,  &  E. 
354  ;  20  L.  T.  855. 

Semble,  that  if  the  collision  had  been  caused 
solely  by  the  neglect  of  the  pilot  on  board  the 
**  Queen,"  the  subsequent  misconduct  of  the 
master  in  not  rendering  assistance  would  not 
have  made  her  owners  liable  for  the  collision.  lb. 

Pilot  in  TermMubnt  Employ  of  Ownen.] — In  a 

cause  of  collision,  the  mischief  was  found  to  have 
arisen  from  the  fault  of  a  duly  licensed  pilot  in 
charge  of  the  vessel  doing  the  damage.      The 


over  whom  they  have  no  control — per  Dr.  Lush- 
ington.  T?ie  Maria,  1  W.  Rob.  95,  99.  And  see 
The  Bilbao,  Lush.  149,  164  ;  3  L.  T.  338. 

Statutory  Exemption  is  deolaratory  of  Common 
Law.] — The  statutory  exemption  of  shipowners 
from  liability  for  the  fault  of  a  compulsory  pilot 
is  declaratory  of  the  common  law — see  per  Brett, 
M.R.  The  Hector,  52  L.  J.,  Adm.  51  ;  8  P.  D. 
218,  224  ;  48  L.  T.  890 ;  31  W.  R.  881  ;  5  Asp. 
M.  C.  lOl—C.  A.  S.  P.,  General  Steam  Kaviga- 
Hon  Co.  v.  Bintieh   Colonial  Steam  Navigation 


pi  Jot  had  been  in  the  permanent  employ  of  the  i  Co.,  38  L.  J.,  Ex.  97  ;  L.  R.  4  Ex.  238  ;  20  L.  T. 

owners,  and  engaged  in  navigating  the  ship  for  581  ;  17  W.  R.  741. 

many  years : — Held,  that  notwithstanding  such  Apart  from  any  statute,  an  owner  is  not  re- 
permanent  employ,  the  owners  were  exonerated,  sponsible  in  proceedings  in  rem  for  damage  done 
Tfte  Batarier,  2  W.  Rob.  407  ;  10  Jur.  19.  to  his  ship,  occasioneti  solely  by  default  of  a 

«ii^       i^jv-v^       »•  v«i^  T     m^  licensed  pilot  employed  by  compulsion  of  law. 

Pilot    Mleoted  by  Matter— LiabiUty.]— The  The  Annapolis.  The  Johanna  doll,  Lush.  295 ; 


Canadian  statutes,  27  &  28  Vict.  c.  13,  and  27  & 
28  Vict.  c.  58,  are  to  be  read  and  construed 
together  as  being  in  pari  material ;  and,  therefore, 
the  owner  of  a  Canadian  ship,  navigated  in 
Canadian  waters,  under  the  directions  of  a  pilot 
taken  on  board  in  compliance  with  the  provisions 
of  these  statutes,  is  expressly  exonerated  from 
all  liability  for  damage  caused  by  obedience  to 
such  directions ;  and  this  is  not  affected  by  the 
fact  that  the  pilot  is  one  selected  by  the  master, 
if  selected  only  out  of  a  particular  qualified  class. 
The  Hibernian,  Redpath  v.  Allan,  9  Moore,  P.  C. 


30  L.  J.,  Adm.  201  ;  4  L.  T.  417. 

Either  at  law  or  in  admiralty.   The  Maria, 

1  W.  Rob.  95. 

By  the  Liverpool  Pilot  Act,  the  master  of  every 
vessel  inward  bound  is  compellable  to  take  a 
licensed  pilot,  unless  the  vessel  be  in  ballast  and 
in  the  coasting  trade ;  but  there  is  not,  as  in 
6  Geo.  4,  c.  125,  s.  55,  any  express  exemption  of 
the  liability  of  owners  of  a  vessel  for  damage 
done  by  such  vessel  whilst  in  charge  of  a  licensed 
pilot : — Held,  that  the  55th  section  of  the  6  Geo. 


^  'AAfi  AOTTAi  Q  T  -Q  A  i>  n  Kl^  ^'^'  ^^^'  ^*®  merely  declaratory  of  the  common 
(N.a.)  540  ;  42  L.  J.,  Adm.  8  ;  L.  R.  4  P.  C.  511  ;  ;  j^w,  and  did  not  confer  any  independent  exemp- 
27  L.  T.  725  ;  21  W.  R.  276  ;  1  Asp.  M.  C.  491.     |  tion  from  legal  responsibility ;  and  that,  as  by 

Dasutffe  to  Property  of  Tliames  Conservator!.  1  I  the  common  law  no  peraon  is  respoi^ible  for  the 
jviuu»B<'  ^  ^^irw^pojTirjr  w*  AiMMuc.  vviwM vAbuiTB .  J  |  jjegrhgent  acts  of  a  party  in  the  performance  of 
— The  owner  of  a  vessel  navigating  the  Thames  ,  „„„  „°^,.   „,i.«„  \.„  i„,..  v,*L  ;«  ^^w^^^ii^  ♦  i 

.    "vi*      J  luu      x'  ftiiy  work,  when  by  law  he  is  compelled  to  employ 

18  not  responsible  for  damage  done  by  her  ^  !.,■[,.',  ^,  j  the  owners  of  a  vessel 
property  belonging  to  the  conservators  through  i  ^T  P*"J,^  ciosucn  woric,  tne  owners  ot  a  vessel 
iu  «  ^4.t'^^^  1  .|  .  u  ":  cu  '  entering  the  port  of  Liverpool,  and  m  obedience 
the  fault  of  a  pilot  compulsonly  m  charge  of  her ;    ,^  ..     ,^  ,  „^,  ...      „  ^Lr^L^  ^n^f  ^«  >^„^ 


for,  though  the  wonls  of  s.  96  of  the  Thames 
Conservancy  Act,  1857  (20  &  21  Vict.  c.  cxlvii.), 
are  general,  they  are  not  to  be  read  as  including 
pilots,  and  do  not  by  implication  repeal  the 
provisions  as  to  pilotage  in  17  &  18  Vict.  c.  104. 
names  Conservators  v.  Hall,  37  L.  J.,  C.  P.  163  ; 
L.  R.  3  C.  P.  415  ;  18  L.  T.  361  ;  16  W.  R.  971. 


to  the  local  act  taking  a  licensed  pilot  on  board, 
were  not  responsible  for  mischief  done  by  their 
vessel,  but  occasioned  by  the  sole  neglect  of  the 
pilot.    The  Agricola,  2  W.  Rob.  10  ;  7  Jur.  157. 


BMp  liable  in  Admiralty  for  Fault  of  PUot 

—6   Geo.   4,   0.   125,  s.  66.]— A  foreign  ship, 

though  in  charge  of  a  compulsory  pilot,  held 

Proof  of  Compnlsion.]— O^Tiers  are  not  exone- !  ^^fj^^f  '^^  ^"^ira^^y  for  a  coUision  caused  by  the 

ted  from  responsibility  for  the  default  of  a   pilots  fault  notwithstanding  1  &  2  Geo.  4,  c.  7o, 

and  6  Geo.  4,  c.  12o,  s.  5o,  which  enactments  do 
not  apply  to  proceedings  in  admiralty.  The 
Girolamo,  3  Hag.  Adm.  169. 


rated 

pilot  whom  they  have  selected  and  placed  in 
charge  when  there  was  no  obligation  imposed  on 
them  to  take  such  pilot  and  put  him  in  charge. 
The  Lion,  6  Moore,  P.  C.  (N.s.)  163  ;  38  L.  J., 
Adm.  51  ;  L.  R.  2  P.  C.  525  ;  21  L.  T.  41  ;  17 
W.  R.  993. 

When  there  is  no  proof  that  the  pilotage  was 
compulsory,  no  exemption  can  be  claimed  by  the 
owners,  on  the  ground  of  the  vessel  having  been 
in  charge  of  a  pilot.  The  Peerless,  Lush.  103 ;  13 
Moore,  P.  C.  444  ;  30  L.  J.,  Adm.  89  ;  3  L.  T.  125. 

When  Pilotage  is  Compnleory.] — Pilotage  is 
compulsory  when  the  pilotage  charge  can  be 
recovered  whether  the  pilot  is  employed  or  not. 
Carmthers  v.  Sidebotham,  4  M.  &  S.  77.  The 
Maria,  1  W.  Rob.  95, 109.  The  Arbutus,  11  L.  T. 
208.     The  Hibernian,  supra. 

Principle  of  Statutory  Kon-liability  of  Bbip- 
owner  for  Panlt  of  Gompuleory  Pilot.]  —  The 
leading  principle  of  the  legislature  in  exempting 
owners  from  any  liability  for  damage  occasioned 
by  their  vessels  having  pilots  on  board  is  this  : — 
That  the  owners  are  not  responsible  for  the  acts 


Damage  to  Other  Bhipe — 62  Geo.  8,  c.  89.] — 
Shipownere  were  exonerated  by  52  Geo.  3,  c.  39, 
s.  30,  from  liability  for  damage  done  to  other 
ships  as  well  as  to  their  own  by  the  fault  of  a 
compulsory  pilot.  Ritchie  v.  Bowsjield,  7  Taunt. 
309  ;  18  R.  R.  490. 

Where  by  Foreign  Law  the  Shipowner  ie 
liable.] — In  a  cause  of  collision  promoted  by  the 
ownera  of  a  Norwegian  barque,  against  a  British 
steamer,  in  the  court  of  admiralty  in  England, 
for  damage  done  in  Belgian  waters,  alleged  to 
have  been  occasioned  by  the  negligent  and 
improper  navigation  of  the  steam  vessel,  the 
owners  of  the  steamship  pleaded,  that  the  vessel 
was  in  charge  of  a  pilot  whom  they  were  com- 
pelled by  the  Belgian  law  to  employ.  The 
owners  of  the  barque  repUed  that  by  the  Belgian 
law  it  is  provided  that  the  owners  of  a  ship 
which  has  done  damage  to  another  by  coUision 
are  liable  for  the  damage  notwithstanding  the 


of  the  persons  to  whom  they  are  thus  forced  to   vessel  was  in  charge  of  a  compulsory  pilot,  and 
commit  the  management  of  their  property,  and   although  the  damage  was   occasioned   by  his 
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negligence  or  want  of  skill :— Held,  that  the   damage  done  to  another  ship  by  the  negligence 
claim  being  founded  on  a  tort  committed  in  the   of  the  pilot.     The  Amgutta,  57  L.  T.  326  ;  6  Asp. 
territory  of  a  foreign  state,  the  party  chiiming    M.  C.  161 — C.  A. 
reparation  in  a  British  court  was  not  entitled  to 

the  benefit  of  the  foreign  law  against  the  admitted  Filotag«  Oertiflcato  afplisd  fur,  but  not  in 
provisions  of  the  statute  law  of  England  and  the  PoMMiioii  «f  Master.] — ^The  master  of  a  ship 
practice  of  the  court  of  admiralty  in  respect  of  applied  for  a  certificate  enabling  him  to  pilot  his 
compulsory  pilotage,  by  which  no  such  liability  ship  under  17  &  18  Vict.  c.  104,  s.  340.  The 
as  proTided  by  the  Belgian  law  existed,  as  it  is  certificate  was  signed  and  sealed  by  the  pilotage 
contrary  to  principle  and  authority  to  hold  that  authority,  and  had  not  been  taken  away  by  the 
an  English  court  will  enforce  a  foreign  municipal  master : — Held,  that  the  ship  was  liable  to  corn- 
law,  and  give  a  remedy  in  the  shape  of  damage,  pulsory  pilotage.  The  KiUarney^  Lush.  202  ;  30 
in  respect  of  an  act  which,  according  to  its  own  L.  J.,  Adm.  41  ;  5  L.  T.  21. 
principles,  imposes  no  liability  on  the  person 

from   whom  the  damages   are   claimed.      The       JHuuige  to  Pier ^Pereon  Itaviiig  the  care  of 

Halley,  5  Moore,  P.  C.  (N.8.)  263  ;  37  L.  J.,  Adm.  ghip.l—A  local  act  enacts  that  if  "  any  person 
33  ;  L.  R.  2  P.  C.  193 ;  18  L.  T.  879  ;  16  W.  B.  having  the  care  of"  any  craft  should  damage  the 
998.  ;Xew  Brighton  pier,  the  shipowner  shall  be  liable  : 

Power  of  BritWi  Legielatnre  ae  to  Pilotage  T^^^*^  ^^i  ^^^  shipowner  was  not  liable  tor 

jZ    -BT  V    -T!^  ran!     ,     .  w       ""•^^  damage  to  the  pier  caused  by  a  compulsory  pilot 

•»,  *^,  ^^   SeafO-The   legislature   has  no  j^^JJ^  ^^  ^il  ship.    The  Oun  Gordon,  7  P.  D. 

authority  over  foreign  vessels  on  the  high  seas  ^      |  ^  ^  ^^  ^^^  ^  ^  g^^     ^  ^     ^  ^ 

out  of  British  jurisdiction,  but  may  impose  any  -.„ '  '  *^       . 

conditions  on  foreign  vessels  entering  a  British 

port,  and  consequently  an  obligation  on  foreign  »    -j   v-  «         i^  w* 

ships  inward  bound  to  take  a  pilot  at  a  convenient  ^  "^®^  *^*?  JJ*^  "^^.'T  Co»P«l«f« --  ■• 

station  beyond  three  miles  from  the  British  shore.  CompnMon  at  Plaoe  of  Collinoft.]-A  ship  bound 

The  Annapolis,  TIte  Johanna  Stoll,  Lush.  295  ;  f<?y  London  took  a  pilot  off   Dungeneas  where 

30  L.  J.,  Adm.  201  ;  4  L.  T.  417.  PJ^^!?^  was  compulsory    A  coUision  occurred  m 

A  statute  imposing  in  general  terms  on  all  ^^^  Ihames  by  the  pilot  s  fault  at  a  place  where 

inward-bound  vessels  the  obbgation  to  take  h  his  employment  was  not  compulsory,  but  where 

pilot  at  a  convenient  station  beyond  three  miles  ^^J}^^}  ^^  **"*7  ^  P*^®^  were  not  at  an  end  :-- 

from   the  British  shore  is  binding  on  foreign  Held,  that  the  shipowner  was  not  l^ble.    General 

v««els,  such    construction    being   justified    on    ^^?* -^'''•'^,^''*';/^ -^^2^'**  ^^""S^  ?^^^ 
grounds  of  public  policy.    U.  ^W.«.,.»  ^.K^38  L.  J.,  Ex.^^97  ;  L.  R.  4  Ex. 

Collieioii  in  Suei  Canal  lolely  eaueed  by  A  qualified  pilot  having  taken  charge  of  a  ship 
Kegligenoe  of  PUot.]— Where  a  collision  in  the  '  l^  »"8tol  ^.  F^o^  *»er  to  Cardiff,  n^ligently  got 
SuezCanal  has  been  caused  by  the  negligence  of  '  her  into  collision  at  a  place  m  the  Bristol  Channel 
a  Suez  Canal  Company's  pilot,  compulsorily  .  o^ts^^e  the  port  of  Bristol,  but  where  his  duty  as 
taken  on  board  the  wrongdomg  ship,  the  owner  P^^^t  under  his  engagement  was  not  at  an  end  : 
of  such  ship  is  not  exempt  from  liability  for  the  ,  — ^eW.  that  the  shipownere  were  not  liable^ 
damage  arising  out  of  the  collision.  The  effect  \  ^^^\  ^^'"'*  r^ ^'^f .'^* ^^V  ^-  ^"'f*  ''"f 
of  thi  regulations  for  the  navigation  of  the  Suez  ^^'''^l  -^f  "  :VS^f '?*  ^-  $^P™L^^^i*T^- 
Canal  is  to  constitute  a  pilot  taken  on  boaixi  a  .  l^^^^^l^^^  "  ^'  ^^^ '  ^^  ^'  T.  49;  8  Asp. 
ship  traversing  the  canal   the  adviser  of   the    ^„  •,|^^-  ^*     ,       .,  ^  ^x.        ^ 

master,  and  to  leave  the  control  of  the  navigation  !  Held  also  that  for  pilotege  purposes  the  port 
of  the  ship  solely  with  the  master.  The  Ginj  ?f  ^^^}^}  ^  bounded  on  the  north  by  a  straight 
Mannerinn,  51  L.  J.,  Adm.  57  ;  7  P.  D.  132  ;  46  -  line  joining  the  wwteramost  point  of  the  Hobns 
L.  T.  9051  30  W.  R.  835  ;  4  Asp.  M.  C.  553—   ^^  ^ust  m  Gloucestershire.    Ih. 

C  A. 

Diviiion  of  Loss — Fault  of  Pilot] — ^A  ship- 
Pilotage  in  the  Danube.] — By  arts.  85,  89  and  owner  can  only  recover  half  his  loss  against  the 
92  of  the  International  Kules  for  the  Navigation  other  ship  if  his  own  ship  was  in  fault  through 
of  the  Danube,  pilotage  is  compulsory  in  the  \  the  negligence  of  his  oompulsory  pUot.  The 
case  of  a  vessel  navigating  the  Danube,  but  the  '  Hector,  52  L.  J.,  Adm.  51 ;  8  P.  D.  218  ;  48  L.  T. 
master  of  such  a  vessel  is  not  required  to  give  up  ;  890  ;  31  W.  R.  881  ;  5  Asp.  M.  C.  101. 
the  navigation  of  it  to  the  pilot.    Where,  there- 1 

fore,  the  master  of  such  a  vessel  has  in  fact  given  !     Ship  in  Bad   Trim — Liability  of  Owner  or 
up  the  navigation  of  it  to  a  pilot,  the  owners !  Pilot.] — The  shipowner  is  not  liable  for  a  col- 
lision caused  partly  by  the  ship  being  in  bad 
trim  if  the  compulsory  pilot  in  charge  of  her  could 
with  ordinary  care  have  avoided  the  collision. 
746  ;  35  W.  R.  550  ;  6  Asp.  M.  C.  119.  I  The  Argo.  Swabey,  462.    See  also  The  Meteor, 

It.  R.  9  Eq.  567. 
Pilotage  on  the  Seine — Havre.] — ^Although 
the  emi)loyment  of  a  pilot  by  a  vessel  entering  j     Damage  to  Oyster  Bedi .] — A  ship  in  charge  of 
the  \yoTX.  of  Havre  is  by  French  law  compulsory,  i  a  compulsory  pilot  was  at  high  water  brought 
such  pilot  docs  not  as  of  right,  as  is  the  case  in    into  and  anchored  by  the  pilot  in  a  river  in  which 


remain  answerable  for  damage  caused  by  the 
improper  navigation  of  the  pilot.  The  Agne« 
Otto,  .56  L.  J.,  Adm.  45 ;   12  P.  D.  66 ;  56  L.  T. 


England,  suj)ersede  the  master  and  take  charge 
of  the  ship,  but  according  to  French  decisions 
the  master  remains  in  charge,  the  pilot  being 
merely  his  adviser.  Hence,  though  the  master 
may  allow  such  pilot  to  take  charge  in  fact,  the 
owners  are    not    exempted    from    liability  for 


there  were  oyster  beds,  the  existence  of  which 
was  known  to  the  pilot.  The  place  where  she 
was  anchored  was  not  the  usual  and  customary 
place  for  vessels  of  her  size  and  draught  to  anchor 
in.  At  low  water  she  grounded,  and  thereby  did 
damage  to  an  oyster  bed.     On  notice  of   the 
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existence  of  the  oyster  bed  being  given  to  the 
master,  he  took  all  reasonable  means  to  remoye 
the  ship  as  speedily  as  possible.  In  an  action  by 
the  lessee  of  the  oyster  bed  against  the  ship- 
owner and  the  pilot : — Held,  that  the  act  of  the 
pilot  in  anchoring  the  ship  where  he  did  was 
negligence  which  made  him  liable,  but  that  the 
ship  was  not  liable  because  the  master's  duty  on 
receiving  notice  of  the  existence  of  the  oyster 
bed  was  to  take  all  reasonable  measures — not 
extraordinary  measures — to  remove  his  ship,  and 
this  he  had  done.  The  Oetavia  Stella,  57  L.  T. 
632  ;  6  Asp.  M.  C.  182. 

Costa   in   Case   of    Defenes   of    Compulsory 
PUotaffO.]— ^0  infra,  col.  856. 


b.  Ship  in  Tow. 

Where  a  tug  towing  a  vessel  under  a  towage 
contract  is  so  negligently  navigated  as  to  come 
into  collision  with  a  vessel  bSonging  to  third 
parties,  the  owners  of  the  tug  are  liable  for  the 
damage  done,  even  if  at  the  time  of  the  collision 
the  vessel  in  tow  was  in  charge  of  a  duly-licensed 
pilot  by  compulsion  of  law  whose  default  solely 
occasioned  the  collision.  The  Mary,  48  L.  J., 
Adm.  66  ;  5  P.  D.  14  ;  41  L.  T.  361  ;  28  W.  R. 
95. 

A  tug  is  under  the  control  of  the  pilot  on 
boad  the  ship  in  tow,  and  is  not  liable  for  his 
negligence  where  his  employment  is  compulsory. 
Smith  V.  St.  Lawrence  Tow-boat  Co.,  it.  R.  5 
P.  C.  308  ;  28  L.  T.  886  ;  21  W.  R.  669  ;  2  Asp. 
M.  C.  41. 

Where  a  ship  in  charge  of  a  pilot,  whose 
employment  is  compulsory,  is  being  towed  by  a 
tug,  and  the  tug,  without  waiting  for  orders  from 
the  pilot,  suddenly  adopts  a  wrong  manoeuvre, 
and  so  causes  the  ship  to  come  into  collision,  the 
owners  of  the  ship  are  responsible.  The  Sin- 
quasi,  60  L.  J.,  Adm.  6  ;  5  P.  D.  241  ;  43  L.  T. 
768  ;  4  Asp.  M.  C.  383. 

Semble,  where  a  pilot  is  in  charge  of  a  ship  in 
tow  in  a  crowded  river,  it  is  not  necessarily 
incumbent  upon  him  to  direct  every  movement 
of  the  tug.    Ih. 

Where  a  vessel  is  under  the  charge  of  a  licensed 
pilot,  the  employment  of  whom  is  compulsory, 
and  is,  at  the  same  time,  in  tow  of  a  tug,  the 
latter  is  bound  to  obey  the  orders  of  the  pilot. 
Spaight  v.  TedoaMtle,  6  App.  Cas.  217  ;  44  L.  T. 
589  ;  29  W.  R.  761  ;  4  Asp.  M.  C.  406— H.  L.  (E.) 

In  a  case  of  damage  by  collision  occasioned  by 
a  vessel  while  in  tow  of  a  steam-tug,  having  a 
licensed  pilot  on  board,  in  pursuance  of  17  Ac  18 
Vict.  c.  103,  s.  388,  and  no  blame  attached  to  the 
master  or  crew  .-—Held,  that  the  owners  of  such 
vessel  were  not  liable,  being  protected  by  s.  388. 
The  Ocean  Wave,  Marshall  v.  Moran,  6  Moore, 
P.  C.  (N.8.)  492  ;  L.  R.  6  P.  C.  206 ;  23  L.  T. 
218. 

It  is  negligence  to  move,  by  means  of  a  steam- 
tug,  a  ship  from  one  dock  to  another  at  night 
time  ;  under  such  circumstances,  a  pilot  on  board 
the  ship  being  towed  has  no  such  charge  or 
control  over  her  movements  as  to  exculpate  the 
ovmers.    The  Borutna,  Swabey,  94. 

As  to  whether  negligence  of  a  compulsory 
pilot  in  charge  of  a  ship  in  tow  is  contributory 
negligence  on  the  part  of  her  owners,  see  Spaight 
V.  Tedcastle,  supra,  col.  756  ;  The  Energy,  supra, 
C0L763. 

Andeee  XIX.  TowAOB,  supra,  cols.  679,  seq. 

VOL.  xm. 


o.  Proof  of  Pilot's  Fault. 

Onus  of  Proof  of  Kogligonoe  of  Pilot.] — If  a 
licensed  pilot  is  on.  board  a  vessel,  in  order  to 
exempt  the  owner  from  liability  for  damage 
occasioned  by  collision,  the  onus  probandi  lies 
upon  the  owner  to  establish  that  the  collision 
was  occasioned  solely  by  the  negligence  of  the 
pilot,  and  it  is  the  duty  of  the  owner  relying 
upon  such  a  defence  to  call  the  pilot  as  a  witness. 
The  Carrier  Dove,  2  Moore,  P.  C.  (N.8.)  261 ; 
Br.  Ac  Lush.  113  ;  19  L.  T.  768. 

When  a  collision  is  caused  by  a  vessel  in 
charge  of  a  licensed  pilot,  the  owners,  in  order 
to  exonerate  themselves  from  liability  must 
prove  not  merely  that  the  crew  was  under  the 
pilot's  orders  at  the  time,  but  that  the  order 
which  caused  the  damage  was  actually  given  by 
the  pilot,  the  onus  probandi  being  on  them. 
The  Schwalhe,  14  Moore,  P.  C.  241  ;  Lush.  239  ; 
4  L.  T.  160.  And  see  The  Ripim,  6  Not.  of  Gas.  246. 

To  entitle  the  owners  of  a  ship  under  the 
compulsory  charge  of  a  licensed  pilot  to  the 
benefit  of  the  provisions  of  a  statute  which 
exempts  them  from  liability,  when  a  collision 
has  oocured  by  the  fault  of  the  pilot,  it  lies  on 
them  to  prove  that  it  was  occasioned  solely  by 
the  pilot.  The  Velasquez,  4  Moore,  P.  C.  (N.8.) 
426 ;  36  L.  J.,  Adm.  19 ;  L.  R.  1  P.  C.  494 ;  16 
L.  T.  777  ;  16  W.  R.  89. 

If  the  master  and  crew  have  contributed  to 
the  accident  by  not  keeping  a  sufficient  look-out, 
so  as  to  give  the  pilot  the  earliest  possible  infor- 
mation of  an  approaching  vessel,  although  the 
pilot  is  also  to  blame,  the  owners  are  not  exempted 
from  liability.    lb. 

Where,  by  the  mismanagement  of  a  vessel 
which  is  proceeding  to  sea,  damage  is  done,  the 
owners  will  not  be  exonerated,  unless  they  shew 
that  the  damage  was  occasioned  exclusively  by 
the  fault  of  the  pilot.  Rodriguss  v.  Melhuish, 
10  Ex.  110 ;  24  L.  J.,  Ex.  26 ;  2  W.  R.  518. 

A  collision  took  place  between  two  vessels,  and 
the  defendants  admitted  that  their  vessel  was  to 
blame,  but  alleged  by  way  of  defence  that  they 
had  a  pilot  on  board  by  compulsion  of  law,  and 
that  they  were  therefore  exempt  from  liability : — 
Held,  that  as  there  was  no  evidence  of  contribu- 
tory negligence  on  the  part  of  the  defendant 
owners  they  were  exempt  from  liability.  The 
Baivz.  47  L.  J.,  Adm.  1  ;  37  L.  T.  137 ;  3  Asp. 
M.  C.  477— C.  A. 

In  order  to  entitle  the  owner  of  a  ship,  having, 
by  compulsion  of  law,  a  pilot  on  board,  to  the 
benefit  of  the  exemption  from  liability  for 
damage  by  default  of  the  pilot,  it  is  not  enough 
to  prove  that  there  was  fault  or  negligence  on 
the  pilot's  part,  but  the  owner  must  shew  that 
there  was  no  default  on  the  part  of  the  master 
and  crew,  which  might  have  in  any  degree  been 
conducive  to  the  damage.  The  lona,  4  Moore, 
P.  C.  (N.8.)  336  ;  L.  R.  1  P.  C.  426  ;  16  L.  T.  158  ; 
not  followed  in  Clyde  Navigation  Co.  v.  Barclay, 
infra. 

In  a  cause  of  collision  occasioned  by  a  vessel 
under  compulsory  pilotage,  where  no  contributory 
negligence  on  the  part  of  the  master  and  crew  is 
proved,  the  pilot  in  charge  is  solely  responsible, 
and  the  owners  are  exempt  from  the  conse- 
quences of  his  neglect  or  default.  The  Calabar, 
L.  R.  2  P.  C.  238  ;  19  L.  T.  768. 

DefeotiTB  Steering  Power  of  Vessel  in  eluurge 
of  Pilot— Onns.] — In  a  cause  of  damage  by  col- 
lision, where  the  defence  relied  upon  is  compulsory 
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pilotage  only,  and  the  defendants  prove  that  the 
Teasel  was  in  charge  of  a  licensed  pilot  by  com- 
pulsion of  law,  and  that  he  gaye  orders  for  the 
purpose  of  avoiding  the  collision,  and  that  these 
orders  were  obeyed,  and  the  plaiutifEs  seek  to 
shew  that  the  collision  was  due  to  the  defective 
steering  power  of  the  defendants*  vessel,  it  lies 
upon  the  plaintifb  to  prove  such  defective  steer- 
ing power  by  substantive  evidence.  The  Livia^ 
25  L  T.  887 ;  1  Asp.  M.  G.  284.  See  also  The 
Warkworthj  ante,  coL  744. 

Where  the  plaintifb  make  out  a  primft  facie 
case,  and  the  answer  is  that  the  defendants  are 
exempt  from  liability  on  the  ground  of  compul- 
sory pilotage,  and  they  give  evidence  which 
rimd  facie  proves  that  the  accident  was  [caused 
y]  the  fault  of  a  pilot  who  was  on  board  by 
compulsion  of  law,  the  burden  of  proof  is  then 
shifted  back  on  the  plaintifb  if  they  allege  that 
the  defendants  are  guilty  of  some  other  act  of 
negligence — Per  Lo^  Esher,  M.R.  The  Indus^ 
56  L.  J.,  Ad.  88  ;  12  P.  D.  46,  49  ;  35  W.  R.  490  ; 

6  Asp.  M.  C.  105. 

The  burden  of  proof  is  on  the  vessel  causing 
damage  to  shew  that  the  fault  was  that  of  the 
pilot  alone  ;  but  where  the  evidence  establishes 
that  from  want  of  an  efficient  look-out,  the  pilot 
was  not  warned  in  time  to  enable  him  to  give 
orders  so  as  to  avoid  a  collision,  the  defence  of 
compulsory  pilotage  is  not  established,  and  the 
owners  of  the  vessel  causing  damage  are  liable 
therefor.  The  Schwan,  The  Alhano,  [1892]  P. 
419  ;  69  L.  T.  84  ;  7  Asp.  M.  C.  347— C.  A. 

When  shipowners  have  proved  fault  on  the 
part  of  the  pilot  sufficient  to  cause,  and  in  fact 
causing  the  calamity,  they  must  be  held  to  have 
satisfied  the  condition  on  which  their  exemption 
from  liability  depends,  and  they  are  not  to  be 
called  upon  to  adduce  proof  of  a  negative  character 
to  exclude  the  mere  possibility  of  contributory 
fault.  But  if,  in  the  course  of  the  evidence, 
certain  acts  or  omissions  on  the  part  of  the  crew 
come  out,  it  will  then  be  incumbent  on  the 
owners  to  shew  satisfactorily  that  those  acts  or 
omissions  in  no  degree  contributed  to  the  damage. 
Clyde  Natigation  Co.  v.  Barclay^  1  App.  Gas. 
790  ;  36  L.  T.  379  ;  3  Asp.  M.  G.  390— H.  L.  (Sc.) 

Where  a  compulsory  pilot  was  on  board  it  was, 
under  52  Geo.  3,  c.  39,  s.  30,  held  that  prim& 
facie  the  master  was  not  liable  for  a  collision  in 
which  their  ship  was  in  fault.     Bennet  v.  MoUa^ 

7  Taunt.  258. 

Where  a  defendant  alleges  that  the  collision 
was  caused  entirely  by  the  fault  of  his  compul- 
soiy  pilot,  the  burden  is  on  him  to  prove  it.  The 
AUoi,  2  W.  Rob.  246. 

Pleading.]  —  The  party  intending  to  take 
advantage  of  the  statutory  exemption  from 
liability  for  the  fiiult  of  a  compulsory  pilot 
(6  Geo.  4,  c.  105)  should  so  plead.  The  Canadian^ 
1  W.  Rob.  343. 


d.  Dutlas  of  Pilot. 

It  is  the  duty  of  the  pilot  to  decide  in  bod 
weather  whether  to  set  under  way  or  to  lie  fast. 
The  LoehlibOf  Pollok  v.  McAlpin^  on  appeal,  7 
Moore,  P.  C.  427.  8.  P.,  The  Carrier  Dave,  Br.  & 
Lush.  113  ;  2  Moore,  P.  G.  G.  238  ;  19  L.  T.  768  ; 
but  see  Th^  Girolamo,  3  Hag.  Adm.  169 ;  The 
BonuHaj  Swabey,  94  ;  The  Ocean  Ware,  Mar- 
shall V.  Moran,  6  Moore,  P.  G.  (n.s.)  492 ;  L.  R.  3 
P.  G.  205, 209  ;  23  L.  T.  218  ;  The  Strathepey  and 
The  Islay,  infra ;  The  OakfieU,  55  L.  J.,  Adm. 


11  ;  11  P.  D.  34  ;  54  L.  T.  578  ;  34  W.  R.687  ;  5 
Asp.  M.  G.  575. 

To  give  orders  as  to  setting  canvas.  The 
Ocean  Wave^  supra. 

To  give  orders  as  to  the  use  of  warps  and 
check  ropes  when  docking.  The  Bighorgs  Minde, 
52  L.  J.,  Adm.  74  ;  8  P.  D.  132  ;  49  L.  T.  23 ;  5 
Asp.  M.  G.  460. 

To  give  orders  to  the  helm.  The  Sehtoalbe, 
14  Moore,  P.  G.  241  ;  4  L.  T.  160 ;  Lush.  329 ; 
TJie  WinHon,  53  L.  J.,  Adm.  69  ;  9  P.  D.  85  ; 
51  L.  T.  183  ;  5  Asp.  M.  G.  274— G.  A. 

To  decide  whether  or  no  it  is  necessary  to 
depart  from  the  regulations.  The  Argo,  Swabey, 
462. 

To  decide  when,  where,  and  how  to  bring  up. 
The  Agricola,  2  W.  Rob.  10 ;  7  Jur.  157  ;  The 
George,  9  Jur.  670 ;  2  W.  Rob.  386 ;  4  Not.  of 
Gas.  161 ;  The  Loehliho,  supra ;  The  Christiana, 
7  Moore,  P.  G.  160 ;  The  Bhosina,  Edwards  v. 
Falnumth  Harbour  Cbmmissioners,  64  L.  J., 
Adm.  72  ;  10  P.  D.  24 ;  53  L.  T.  210 ;  5  Asp. 
M.  G.  114. 

To  give  orders  as  to  the  catting,  letting  go, 
and  mode  of  carrying  the  anchor.  The  §ipsy 
King,  2  W.  Rob.  537  ;  The  Bighorgs  Minde,  supra  ; 
The  Agricola,  supra ;  The  Monte  Bosa,  62  L.  J., 
Adm.  20  ;  [1893]  P.  23  ;  1  R.  557  ;  68  L.  T.  299  ; 
41  W.  R.  304  ;  7  Asp.  M.  G.  326. 

To  tend  the  ship  whilst  at  anchor,  to  let  go  a 
second  anchor  if  necessary,  and  to  manoeuvre 
her  if  she  parts.  The  City  of  Cambridge,  infra  ; 
The  Northampton,  1  Spinks,  152  ;  The  Princeton, 
47  L.  J.,  Adm.  33 ;  3  P.  D.  90  ;  38  L.  T.  260  ;  3 
Asp.  M.  G.  562. 

To  shift  his  berth,  if  necessary.  The  Caehapod, 
7  P.  D.  217 ;  46  L.  T.  171  ;  4  Asp.  M.  G.  602. 

To  determine'  the  speed  of  the  ship  and  what 
canvas  to  carry.  The  Calabar,  L.  R.  2  P.  C. 
238 ;  19  L.  T.  768 ;  The  Maria,  1  W.  R.  95  ; 
The  Julia,  Lush.  224  ;  14  Moore,  P.  G.  210  ;  The 
Batavier,  9  Moore,  P.  G.  286. 

To  advise  as  to  the  employment  of  a  tug. 
The  Julia,  supra. 

Shortly  after  leaving  dock  the  *' Strathspey  ** 
came  into  collision  in  the  Glyde,  whilst  in 
charge  of  a  compulsory  pilot,  with  the  "  Islay." 
The  collision  was  due  to  the  "  Strathspey "  not 
having  steerage  way  owing  to  the  Doisterous 
state  of  the  weather  and  her  slow  rate  of 
speed  through  the  water  in  order  to  comply 
with  the  by-laws : — Held,  that  the  pilot  was 
in  charge  before  leaving  the  dock,  and  that 
it  was  for  him  to  decide  whether  to  sail  or  to  lie 
fast,  and  whether  the  employment  of  a  tug  vras 
necessary  or  not ;  and  that  the  owners  were  not 
liable  for  the  collision.  Th4  Strathspey  and  The 
Islay,  Burrell  v.  Maebrayne,  18  Gt.  of  Sess.  Gas. 
(4th  ser.)  1048. 

To  give  orders  as  to  the  navigation  of  the  tug, 
and  as  to  casting  off  the  tow  rope.  See  The 
Energy,  and  cases  cited,  supra,  col.  755. 

Ship  at  Anohor.] — When  a  ship  in  charge  of  a 
licensed  pilot  is  anchored  in  pilotage  waters,  the 
length  of  cable  at  which  the  ship  rides  is  a 
matter  entirely  within  the  province  of  the  pilot, 
and  it  is  his  duty  when  the  ship  swings  to  the 
tide  to  superintend  that  manoeuvre,  and  to 
regulate  the  helm,  and  it  is  negligence  on  his 
part  to  go  below  before  the  ship  is  fully  swung, 
leaving  the  helm  amidships  without  orders  as  to 
its  regulation ;  and  if,  through  want  of  length 
of  cable  and  of  regulation  of  the  helm,  the  dhip 
sheers  and  so  parts  from  her  anchor  in  swinging 
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during  his  absence,  the  pilot  will  be  alone  respon- 
sible, proTided  that  the  watch  on  deck  takes  the 
right  manceayre  to  counteract  the  sheering.  The 
CUy  of  Cambridge,  or  Wood  t.  Smith,  43  L.  J., 
Adm.  11  ;  L.  R.  6  P.  C.  451  ;  30  L.  T.  439 ;  22 
W.  R.  578.  And  see  The  Woburn  Abbey,  post, 
coL  774. 

When  a  ship  at  anchor  in  pilotage  waters 
and  in  charge  of  a  licensed  pilot  parts  her  cable, 
the  necessity  for  letting  go  another  anchor  is  a 
matter  within  the  discretion  of  the  pilot,  and  the 
manoen^rre  shonld  be  directed  bj  him  ;  and  if  the 
pilot  is  below  at  the  time,  the  officer  of  the  watch 
will  be  justified  before  giving  any  orders  to 
bring  up  the  ship  in  calling  the  pilot  on  deck  to 
take  charge,  provided  that  there  is  no  immediate 
necessity  for  action,  as  for  instance  to  prevent  a 
collision  which  is  imminent.    lb, 

Cktting  under  Way— SvggMtioni  by  Xaater.] 
— ^Where  a  vessel  is  in  charge  of  a  pilot  by  com- 
pulsion of  law,  there  is  no  duty  on  the  master 
to  prevent  her  from  being  got  under  wiiy  in 
obedience  to  an  order  of  the  pilot,  unless  such  a 
proceeding  is  manifestly  dangerous.  The  defen- 
dants* vemel  was  compulsorily  in  charge  of  a 
duly  licensed  pilot,  and  was  got  under  way  when 
the  weather  was  thick  and  hazy,  but  vessels 
could  be  seen  at  300  yards'  distance: — Held, 
that  the  defendants  were  not  responsible  for 
damage  caused  by  the  vessel  being  under  way. 
While  the  defendants*  vessel  was  approaching 
that  of  the  plaintifEs,  the  master  expressed  his 
opinion  that  the  helm  should  be  starboarded. 
The  pilot  gave  the  order,  and  in  consequence  of 
it  a  collision  occurred : — Held,  that  the  defen- 
dants were  not  responsible  for  the  damage 
caused  by  the  collision.  Ths  Lochlibo  (3  W.  Rob. 
310)  approved.  The  Oakfield,  55  L.  J.,  Adm. 
11  ;  11  P.  D.  34 ;  54  L.  T.  578  ;  34  W.  R.  687 ; 
5  Asp.  M.  C.  575. 

Semble.  The  responsibility  for  being  under 
way  unnecessarily  in  a  dense  fog  is  with  the 
pilot.  The  North  Amerieaa  and  The  Wild 
Ro$e,  14  L.  T.  68.  See  also  The  Lochlibo, 
7  Moore,  P.  C.  427. 

The  pilot  is  responsible  for  getting  the  ship 
under  way  in  improper  circumstances.  TIub 
Peerleu,  Lush.  30  ;  6  L.  T.  107. 

Carrying  Anchor  at  Hawie-pipe.] — Whether 
the  anchor  of  a  steamer  in  the  Thames  should  be 
carried  at  the  hawse-pipe  with  the  stock  above 
water  is  a  matter  within  the  province  of  the 
pilot,  notwithstanding  that  the  carrying  of  the 
anchor  in  such  a  position  may  be  an  infringe- 
ment of  r.  20  of  the  Thames  C!onservancy  by- 
laws ;  and  therefore  owners  are  not  liable  for 
damage  caused  thereby.  The  Ripon  (10  P.  D. 
65)  explained.  The  Monte  Rosa,  62  L.  J.,  Adm. 
20  ;  [1893]  P.  23 ;  1  R.  557  ;  68  L.  T.  299  ;  41 
W.  R.  304  ;  7  Asp.  M.  C.  326. 

The  damage  was  done  by  the  fluke  of  the 
schooner's  anchor  piercing  the  side  of  the  fly- 
boat.  The  court  found  that  there  was  no  want 
of  care  in  the  crew  in  lowering  the  anchor.  The 
other  allegations  against  the  schooner  were  that 
the  anchor  whs  improperly  slung  ;  that  she  came 
too  fast  up  the  dock  and  without  a  check  rope  : 
— Held,  that  the  damage  was  caused  by  the  fault 
of  the  pilot  in  the  course  of  his  duty.  The 
Rigborgt  Minde,  52  L.  J.,  Adm.  74  ;  8  P.  D.  132  ; 
49  L.  T.  332  ;  5  Asp.  M.  C.  460. 

Whan  in  GOiarge  of  a  Ship  in  Tow.]— iS^  supra, 
coL  755. 


6.  Duties  of  Shipowner,  Maeter,  and  Crew. 

Look-out.] — ^A  steamship  held  in  fault  for 
sinking  a  barge  with  her  swell,  although  in 
charge  of  a  compulsory  pilot,  because  the  barge 
and  a  dangerous  swell  caused  by  other  passing 
steamships  were  not  reported  by  the  look-out. 
Ihe  Batavier,  9  Moore,  P.  C.  286.  S.  P..  The  lona, 
4  Moore,  P.  C.  (N.S.)  336  ;  L.  R.  1  P.  C.  426  ;  16 
L.  T.  158 ;  7he  Velasquez,  4  Moore,  P.  C.  (N.8.)  426 ; 
36  L.  J.  Adm.  19  ;  L.  R.  1  F.  C.  494  ;  16  L.  T. 
777  ;  16  W.  R.  89  ;  Ihe  Julia,  Lush.  224  ;  14 
Moore,  P.  C.  210 ;  The  Atlae,  2  W.  Rob.  602  ;  The 
Minna,  L.  R.  2  A.  &  E.  97. 

The  owners  held  liable  for  a  collision  caused 
partly  by  negligent  look-out,  and  partly  by  the 
fault  of  a  compulsory  pilot ;  6  Geo.  4,  c.  125, 
s.  55,  did  not  exempt  the  owners  in  such  cases. 
The  Diana,  StuaH  v.  leemonger,  1  W.  Rob.  131  ; 
4  Moore,  P.  C.  11  ;  6  Jur.  157. 

Ano^r.] — The  anchor  must  be  clear  and  ready 
to  let  go  at  the  pilot's  order.  The  Peerless,  Lush. 
103  :  13  Moore,  P.  C.  484  ;  30  L.  J..  Adm.  89  ;  3 
L.  T.  125  ;  The  Atlas,  2  W.  Rob.  602 ;  The 
Rigborgs  Minde,  supra. 

Tow-line.] — ^The  shipowner  is  liable  if  the  tow- 
line  is  not  cast  off  at  the  pilot's  order.  The 
Energy,  39  L.  J.,  Adm.  25  ;  L.  R.  3  A.  &  E.  48  ; 
23L.  T.  601  ;  18  W.R.  1009. 

Yoiiel  at  Anohor.l— The  "  W.  A.,"  in  charge  of 
a  pilot,  came  to  anchor  in  the  Mersey,  and  gave 
the  "  B.  T. "  a  foul  berth.  Various  remonstrances 
were  from  time  to  time  made  by  those  on  board 
the  '*  B.  T.,'*  and  after  a  few  days  the  vessels  in 
swinging  to  the  tide  came  into  collision  : — Held, 
that  the  owners  of  the  "  W.  A. "  were  responsible 
for  the  damage,  first,  because,  while  the  vessel 
was  at  anchor,  the  employment  of  the  pilot  was 
not  compulsory  ;  and  secondly,  because,  even  if 
the  pilot  had  not  properly  moored  the  "  W.  A.," 
her  master  was  not  relieved  from  responsibility, 
and  therefore  her  owners  were  liable  for  the 
damage.  The  Woburn  Abbey,  38  L.  J.,  Adm.  28  ; 
20  L.  T.  621.  And  see  The  City  of  Cambridge, 
43  L.  J.,  Adm.  11 ;  L.  R.  5.  P.  C.  451 ;  30  L.  T. 
439  ;  22  W.  R.  678  ;  2  Asp.  M.  C.  239. 

Ordinary  Preoantions  to  be  Taken  without 
Express  (Mors  from  PUot] — The  shipowner  is 
responsible  for  the  ordinary  work  of  the  ship 
being  properly  carried  on,  and  usual  precautions 
being  taken,  without  express  orders  from  the 
pilot.  The  Christiana,  7  Moore,  P.  C.  160  ;  The 
Sinquasi,  50  L.  J.,  Adm.  5  ;  5  P.  D.  241  ;  43 
L.  T.  768  ;  4  Asp.  M.  C.  383. 

Bni&oieney  of  Tng.] — ^The  shipowner  is  liable 
for  the  sufficiency  of  the  tug.  Tke  Ocean  Wave 
6  Moore,  P.  C.  (N.8.)  492  ;  L.  R.  3  P.  C.  285  ;  23 
L.  T.  218  ;  and  see  supra,  coL  679. 

Wrong  Light  Exhibited  by  Pilot's  Orden.^— 
Thesteamshipl"  R.,"  in  tow  of  a  steamship  which 
was  turning  her  in  the  River  Humber,  was,  under 
the  directions  of  a  pilot,  who  was  on  board  her 
by  compulsion  of  law,  exhibiting,  in  addition  to 
her  masthead  light  and  red  and  green  side  lights, 
an  anchor  light  which  was  hoisted  at  the  main 
peak.  In  these  circumstances  she  was  run  into  by 
the  steamship  "  E. "  : — Held,  that  the  exhibition 
of  the  anchor  light  was  a  breach  of  the  Humber 
rules  which  might  by  possibility  have  contributed 
to  the  collision ;  that  the  master  of  the  **R."  was 
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responsible  for  such  breach  of  a  statutory  regu- 
lation as  to  lights,  and  that  the  owners  could  not 
therefore  escape  liability  on  the  ground  of  com- 
pulsory pilotage.  Tha  Ripon,  54  L.  J.,  Adm.56  ; 
10  P.  D.  66  ;  62  L.  T.  488 ;  33  W.  R.  669  ;  5 
Asp.  M.  C.  365. 

Duty  to  warn  Pilot  of  Sliip's  Pecnliaritiot.] — 
Evidence  was  given  of  the  steamer  having  been 
inadequately  manned  and  out  of  trim  on  the 
occasion  of  the  collision,  and  that  the  pilot, 
who  had  only  came  on  board  a  short  time 
before,  had  not  been  told  of  these  latent  defects. 
The  judge,  holding  that  it  was  not  open  to  the 
plaintiff  on  his  pleadings  to  rely  on  such  defects 
and  that  their  existence  had  not  been  in  fact 
proved,  dismissed  the  petition  : — Held,  on  appeal, 
that  the  plaintiff  was  entitled  to  rely  on  such 
defects,  though  he  had  neither  pleaded  them 
originally  nor  by  special  replication ;  that  they 
had  been  actually  proved,  and  that  their  non- 
didclosare  to  the  pilot  invalidated  the  defendants' 
plea  of  compulsory  pilotage.     Tke  Meteor^  Ir.  R. 

9  £q.  567.    S.  P.,  '[%e  Oakjield,  supra. 

Pilot  Below.] — ^Where  a  collision  occurred 
when  the  pilot  was  unavoidably  below  for  a 
few  minutes,  the  owners  were  held  liable.  Tk^ 
MtbiU^  Bates  v.  Dim  Pablo  Sora^  Swabey,  127  ; 

10  Moore,  P.  C.  467— P.  C. 

Pilot  Intozioated.]— If  the  pilot  is  manifestly 
incapable  or  intoxicated,  it  is  the  duty  of  the 
master  to  take  charge  of  the  ship.  The  Zochlibo^ 
Pollock  V.  McAlpin,  7  Moore,  P.  C.  427. 

Hot  Oiving  more  Chain — ^Kot  Taking  Tug — 
Hot  Getting  Bail  on  Ship — ^After  Collifion.] — 
A  ship  in  charge  of  a  compulsory  pilot,  after 
fouling  one  ship,  drove  on  board  another.  Her 
owners  held  liable  for  not  giving  her  more  chain 
to  bring  her  up,  and  for  not  taking  a  tug,  and  for 
not  fretting  sail  on  her.  The  AnnapolU  and  The 
Golden  Light,  Lush.  365  ;   6  L.  T.  37. 

Interferenoe  with  Pilot.] — The  master  has  no 
right  to  interfere  with  the  pilot  except  in  case  of 
manifest  incapacity  or  intoxication.  The  Argo, 
Bwabey,  462  :  The  ChrUtiana,  supra  ;  The  Maria, 
1  W.  Rob.  96  ;  The  Hihemia,  4  Jur.  (N.S.) 
1244. 

Even  when  the  pilot  is  breaking  the  law  by 
navigating  on  the  wrong  side  of  the  river.  The 
Argo,  supra. 

It  is  not  improper  interference  with  the  pilot 
to  make  suggestions  or  to  offer  advice.  The 
LochlihOy  supra  ;    Ths  Oakjield,  supra. 

It  is  the  master's  duty  to  point  out  manifest 
danger,  if  the  order  of  the  pilot  is  clearly  wrong. 
The  Duke  of  Manchester,  Sherhy  v.  Hibhert,  5 
Not.  of  Cas.  470  ;  6  Moore,  P.  C.  90. 

Hot  sending  down  Tardi  in  Heavy  Weather.] 
— Shipowner  held  liable,  because  the  master  of  a 
ship  in  charge  of  a  compulsory  pilot  riding  in  the 
Downs  in  heavy  weather  did  not  send  down  his 
yards,  whereby  she  drove  and  fouled  another 
ship.     The  Chrittiana,  supra. 

Waterman  Employed  by  Pilot.] — ^A  French 
vessel  upon  the  Thames  took  a  pilot,  and,  as  her 
crew  did  not  understand  English,  a  waterman  to 
take  the  wheel.  The  waterman  put  her  helm  up, 
instead  of  luifing,  as  the  pilot  ordered,  whereby 
a  barge  was  run  into  and  damaged  : — Held,  that 
the  owners  and  not  the  pilot  were  answerable 


for  the  waterman's  fault.  The  Generai  de  Cam, 
Swabey,  9. 

Warps  and  Cheek  Lines.] — The  omission  to 
run  out  a  check  line  or  warps  when  docking  is 
negligence  of  the  shipowner  or  his  crew.  The 
Cynthia,  46  L.  J,,  Adm.  68  ;  2  P.  D.  .52 ; 
36  L.  T.  189  ;  3  Asp.  M.  C.  378  ;  but  see  The 
Rigborgt  Minde,  as  to  the  pilot*s  duty  in  thia 
case,  62  L.  J.,  Adm.  74 ;  8  P.  D.  132  ;  49  L.  T. 
23 ;   5  Asp.  M.  C.  460— C.  A. 

Engines.] —Owners  are  liable  if  the  engines  are 
not  stopped  at  the  pilot's  order.  The  Ripon, 
6  Not.  of  Cas.  245. 

f.  Wli«n  Oompulsorjr. 

i.  Generally, 

Passenger  Ships  in  the  Unitod  Kingdom— 17 
ft  18  Tiot.  e.  104,  s.  868.]— Pilotage  is  com- 
pulsory for  ships  carrying  passengers  between 
places  in  the  United  Kingdom.  The  Temora, 
Lush.  17;  2L.  T.  418. 

Ship  within  Home  Port  —  Passengers.]  —  A 

vessel  navigating  within  the  port  to  which  she 
belongs  must  take  a  pilot  it  she  is  carrying- 
passengers.  Dublin  Port  and  Docks  Board  y. 
Shannon,  Ir.  R.  7  0.  L.  116. 

Ships  shifting  Moorings.] — As  to  the  exemp- 
tion of  ships  changing  moorings  in  port,  see  The 
Victoria,  Ir.  R.  1  Eq.  336  ;  The  Maria,  L.  R.  1 
A.  &  E.  358  ;  16  L.  T.  717  :  15  W.  R.  143  ; 
Thornton  v.  Boland,  2  Bing.  219.  As  to  a  similar 
exemption  under  5  Qeo.  2,  c.  20,  see  Mcintosh 
▼.  Slade,  6  B.  &  C.  657  ;  6  L.  J.  (0.8.)  K.  B.  345  ; 
30  R.  R.  494  ;  Rex  v.  Lamb,  5  Term  Rep.  76  ;  Rex 
V.  Neale,  8  Term  Rep.  241. 

ii.  Under  6  Geo.  4,  c.  125. 

General  operation  of  6  €^.  4,  o.  1S6.] — The 

provisions  of  6  Geo.  4,  c.  126,  are  not  confined 
to  the  London  Trinity  House  pilotage.  Tyne 
Improvement  Commissioners  v.  General  Steam^ 
Navigatitm  Co.,  8  B.  &  S.  66  ;  36  L.  J.,  Q.  B.  22  ; 
L.  R.  2  Q.  B.  66  ;  16  L.  T.  487  ;  15  W.  R.  178  ; 
The  KiUamey,  Lush.  427  ;  6  L.  T.  908.  But  see 
The  Eden,  2  W.  Rob.  442  ;  10  Jur.  296  ;  Ait.- Gen, 
V.  Case,  3  Price,  302 ;  17  R,  R.  666  ;  The  Maria^ 
1  W.  Rob.  95. 

Exemption  f^om  Liability  Under  6  Geo.  C 
c.  126.]— The  exemption  from  liability  of  ship- 
owners under  the  6  &  7  Geo.  4,  c.  12.5,  extended 
to  cases  where  the  pilot  was  acting  in  charge 
of  the  ship  under  the  provisions  of  the  act, 
whether  by  compulsion  of  law  or  by  the  ship- 
owners' appointment.  Lacey  v.  Ingram,  6  M.  ft  W. 
.802  ;  9  L.  J.,  Ex.  196.  And  see,  per  RomiUv,  M.R.^ 
The  Lion,  6  Moore,  P.  C.  (N.8.)  163  ;  38  L.  J.,  P.  C. 
51  ;  L.  R.  2  P.  C.  626  ;  21  L.  T.  41 ;  17  W.  R.  993. 

Admiralty  Action  in  rem.] — 6  Geo.  4,  c  125, 
s.  14,  applied  in  Admiralty,  and  prevented  one 
injured  by  a  collision  causeid  by  the  fault  of  a 
compulsory  pilot  from  recovering  damages.  The 
Protector,  1  W.  Rob.  46. 

Owners  of  Foreign  Ship  exempt  firom  Lia- 
bility.]—The  statute  6  Geo.  4,  c.  126,  s.  55, 
exempting  shipowners  from  liability  for  the 
fault  of  a  compulsory  pilot  applied  to  foreign 
ships.    The  Christiana,  2  Hag.  Adm.  183. 
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Matter  Crnnniftnding  his  own  ndp.] — Pilotage 
is  oompalsory  under  6  Geo.  4,  c.  125,  for  a  master 
commanding  bis  own  vessel  on  a  foreign  voyage 
from  London.  Willianu  y.  A'ewtan,  14  M.  Jc  W. 
747;  15  L.  J.,  Kx.  11. 

ChMOge  of  Mooring.] — A  Teasel  had  to  deliver 
part  of  her  cargo  at  the  London  Docks,  and  part 
at  a  wharf  higher  np  the  river.  She  went  to  the 
docks,  under  the  charge  of  a  pilot,  who  left  her 
there,  where  she  remained  some  time  without 
discharging  any  of  her  cargo,  as  the  part  to  be 
left  at  the  wharf  was  uppermost.  Bhe  then  went 
under  the  charge  of  another  pilot  up  the  river 
to  the  wharf,  and  by  the  neglect  of  the  pilot  ran 
down  a  barge  : — Held,  that  under  6  Geo.  4,  c.  125, 
s.  56,  the  pilot  alone  was  answerable,  and  not  the 
owners,  as  they  were  bound  to  have  a  pilot  on 
board  at  the  time,  and  that  it  was  not  a  mere 
chance  of  mooring.  JPIntosh  v.  Slade^  6  B.  &  C. 
657  ;  9  D.  &  R.  738  ;  5  L.  J.  (O.B.)  K.  B.  345  ; 
30  R.  R.  494. 

When  Compulsory.] — Under  the  6  Geo.  4, 
c.  125,  s.  55,  if  the  ship  was  within  a  district  to 
which  the  act  applied,  the  statutory  protection 
existed  not  only  in  those  cases  in  which  it  was 
compulsory  to  take  a  pilot  on  board,  but  also 
where  a  pilot  had  been  taken  on  board  and  was 
foT^d  to  serve  if  called  upon,  but  the  master 
was  not  bound  to  employ  him.  The  Fama^ 
2  W.  Rob.  184. 

Other  decisions  under  6  and  7  Geo.  4,  c.  125, 
arc :  Carrvthers  v.  Sidehothnm^  4  M.  Jc  8.  77  ; 
Doddt  V.  Emhletm,  9  D.  &  R.  27  :  5  L.  J.  (0.8.) 
K.  B.  65  ;  Beilhy  v.  Scott,  7  M.  &  W.  93  ;  10  L.  J., 
Ex.  149  ;  The  Agrieola,  2  W.  Rob.  10  ;  7  Jur.  167. 

iii.  At  Various  Places. 

Belikit.] — Pilotage  is  compuLsory  at  Belfast 
under  10  &  11  Vict.  c.  ii.  Th^  Be  Bms,  Ir.  R. 
1  Eq.  72  ;  The  Arhutus,  11  L.  T.  208. 

Cork.] — Where  the  judgment  of  the  court  was, 
that  the  collision  was  occasioned  by  the  mis- 
management and  incompetency  of  the  pilot  in 
charge  of  the  vessel  proceeded  against,  such  pilot 
being  duly  appointed  under  the  Cork  pilot  act : 
— Held,  that  the  owners  were  not  protected  from 
their  liability  in  respect  of  the  injury  occasioned 
by  the  act  of  the  pilot,  the  employment  of  such 
pilot  not  being  compulsory  upon  them  by  that 
act.  and  6  Geo.  4,  c.  125,  not  extending  to  the 
local  act.  The  Eden,  2  W.  Rob.  442 ;  10  Jur. 
296. 

Dublin.  T— A  steam  tug,  carrying  passengers 
between  Kingstown  Harbour  and  the  North 
Wall,  Dublin  (both  of  which  places  are  under 
the  provisions  of  the  Dublin  Port  and  Docks  Act, 
1869,  within  the  limits  of  the  port  of  Dublin),  is 
within  the  meaning  of  the  Merchant  Shipping 
Act,  1864  (17  &  18  Vict.  c.  104),  s.  354,  and 
obliged  to  carry  a  pilot.  Bublin  Port  and  Bocks 
Board  v.  Shannon^  Ir.  R.  7  C.  L.  116.  See  also 
The  Meteor,  Ir.  R.  9  Eq.  567. 

Glasgow  and  Clyde.] — Clyde  Navigation  Co, 
V.  Barclay,  1  App.  Cas.  791 ;  36  L.  T.  379  ;  3 
Asp.  M.  C.  390— H.  L.  (Sc.) 

Goole,  Hull,  and  Hnmber.] — The  employment 
of  a  Humber  pilot  is  not  compulsory  upon  a 
vessel  which  is  being  towed  from  one  dock  to 
another  in  the  port  of  Hull,  as  a  vessel  is  not,  in 


such  circumstances,  either  passing  into  or  out  of 
the  port,  within  the  terms  of  s.  22  of  the  Hull 
pilot  act,  or  bound  to  or  from  the  port,  within 
the  terms  of  s.  89.  The  Maria,  L.  R.  1  A.  &  E. 
358  ;  16  L.  T.  717  ;  15  W.  R.  1113. 

The  employment  of  a  licensed  Goole  pilot  is 
generally  compulsory  upon  vessels  inward  bound 
to  Goole,  including  vessels  belonging  to  that 
port ;  not,  however,  by  the  Hull  pilot  act,  but 
by  6  Geo.  4,  c.  125,  ss.  58,  59,  and  17  ft  18  Vict, 
c.  104,  8.  353.  The  Killarney,  Lush.  427;  6 
L.  T.  908. 

A  collision  occurred  in  the  Humber  Dock, 
Hull,  between  a  fly-boat  and  a  foreign  schooner 
bound  to  the  Prince's  Dock.  The  schooner  was 
in  charge  of  a  duly  licensed  Humber  pilot,  who 
had  taken  over  the  charge  of  the  schooner  while 
she  was  moored  at  a  pier  in  the  Humber  from 
the  pilot  who  had  brought  her  in  from  sea.  One 
sum  was  paid  for  the  services  of  the  two  pilots  : 
— Held,  that  the  schooner  was  in  charge  of  a 
pilot  whose  employment  was  compulsory  by  law. 
The  Rlgborgs  Minde,  52  L.  J.,  Adm.  74  ;  8  P.  D. 
132  ;  49  L.  T.  232  ;  5  Asp.  M.  C.  123— C.  A. 

See  also  as  to  Humber  pilotage,  Beilhy  v. 
Raper,  3  B.  &  Ad.  284  ;  Htdl  Bock  Co.  v.  Browne, 
2  B.  ft  Ad.  43. 

Ipowioh.] — By  the  Merchant  Shipping  Act, 
1854  (17  ft  18  Vict.  c.  104),  s.  353,  the  employ- 
ment of  pilots  shall  continue  compulsory  in  all 
districts  where  it  is  compulsory  at  the  time  the 
act  passed.  By  s.  379,  ships  employed  in  the 
coasting  trade  of  the  United  Kingdom,  when  not 
carrying  passengers,  shall  be  exempted  from  com- 
pulsory pilotage  in  the  Trinity  House  outport 
districts,  which  by  s.  370,  comprise  any  pilotage 
district  for  the  appointment  of  pilots  within 
which  no  particular  provision  is  made  by  any  act 
of  parliament  or  charter.  By  the  Ipswich  Dock 
Act,  1852  (15  Vict.  c.  cxvi.  s.  3),  a  former  act, 
by  which  special  provision  was  made  for  the 
appoiniment  of  pilots  in  the  port  of  Ipswich,  is 
repealed,  and  s.  91  enacts,  as  to  the  appointment 
of  sub-commissioners  for  examining  pilots,  ftc, 
in  the  words  of  s.  5  of  6  Geo.  4,  c.  125,  except 
that  they  are  described  as  persons  "  resident 
within  "  the  port  of  Ipswich,  instead  of  "  at"  : — 
Held,  that  s.  91  was  not  a  "particular  provision"; 
and  that  Ipswich  was  therefore  a  Trinity  House 
outport  district,  and  a  coasting  vessel  not  carry- 
ing passengers  navigating  that  port  was  exempt 
from  compulsory  pilotage.  Hadgraft  v.  Hetmth, 
44  L.  J.,  M.  C.  140;  L.  R.  10  Q.  B.  350;  32 
L.  T.  720  ;  23  W.  R.  911  ;  2  Asp.  M.  C.  573. 

Leith.] — As  to  the  powers  of  theLeith  Trinity 
House  to  grant  licences  from  Orfordness  to  the 
Nore,  see  Ilossack  v.  Oray,  6  B.  ft  S.  598 ;  34 
L.  J.,  M.  C.  209 ;  11  Jur.  (N.s.)  966  ;  12  L.  T. 
701  ;  13  W.  R.  859. 

LlansUy  and  Birer  Barry.]  —  By  by-laws 
made  by  the  Commissioners  for  the  Improvement 
of  the  Navigation  of  the  River  Burry  under  the 
provisions  of  the  local  acts  (53  Geo.  3,  c.  clxxxiii. 
and  6  ft  7  Vict  c.  clxxxviii.),  pilotage  was  made 
compulsory  in  the  River  Burry  and  the  port  of 
Llanelly.  These  by-laws  were  in  force  at  the 
time  of  the  coming  into  operation  of  the  Mer- 
chant Shipping  Act,  1854,  and  were  acted  upon 
by  vessels  trading  to  the  port  of  Llanelly : — 
Held,  that  pilotage  was  compulsory.  The  Ruby, 
59  L.  J.,  Adm.  68  ;  15  P.  D.  164  ;  63  L.  T.  736  ; 
39  W.  R.  42 ;  6  Asp.  M.  C.  677— C.  A. 
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LiTerpool  and  Mnuif.] — ^Wben  a  ihip  ready 
and  aboQt  to  proceed  to  sea  leaves  one  of  the 
Mersey  docks  at  night  in  charge  of  a  licensed 
pilot,  and  casts  anchor  in  the  riyer  so  as  to  be 
ready  to  cross  the  bar  at  the  mouth  of  the  river 
on  the  next  morning's  tide  at  an  earlier  hoar 
than  she  could  if  she  left  the  dock  in  the  morning, 
the  going  into  and  casting  anchor  in  the  river  is 
a  step  in  the  "  proceeding  to  sea,"  within  the 
meaning  of  the  Mersey  Docks  and  Harbour  Board 
Act,  1858  (21  &  22  Vict.  c.  xcii.  8.  139),  and  the 
employment  of  the  pilot  is  compulsory  under 
that  section  from  the  time  of  leaving  dock,  and  if 
the  ship  breaks  away  from  her  moorings,  and 
damages  another  vessel  through  the  pilot's  sole 
default,  the  owners  will  not  be  responsible.  The 
City  of  Cambridge  or  Wood  v.  Smithy  48  L.  J., 
Adm.  11 ;  L.  R.  5  P.  G.  451 ;  30  L.  T.  439 ;  22 
W.  R.  678  ;  2  Asp.  M.  C.  239. 

When  a  vessel  leaves  a  dock  in  the  Mersey  on 
her  voyage  to  sea,  and  receives  slight  injuries  to 
a  yard-arm,  necessitating  repairs,  and  in  conse- 
quence is  anchored  under  the  directions  of  the 
pilot  in  the  river,  intending  to  go  to  sea  on  the 
next  day,  the  pilot  remaining  in  charge,  but  on 
the  next  morning,  before  resuming  her  voyage 
and  whilst  still  at  anchor,  she  gets  into  collision, 
and  does  damage  to  another  vessel,  she  is  not 
**  proceeding  to  sea "  within  the  meaning  of  the 
lS9th  section  of  the  Mersey  Docks  Act  Consoli- 
dation A#l,  1868  (21  k,  22  Vict.  c.  xcii.),  and  the 
pilot  is  not  in  charge  by  compulsion  of  law.  The 
Caehapool,  7  P.  D.  217 ;  46  L.  T.  171  ;  4  Asp. 
M.  C.  602. 

By  the  Liverpool  Pilot  Act  (6  G«o.  4  c  Ixxiii. 
s.  87),  in  case  tiie  master  of  any  ship  outward 
bound  shall  proceed  to  sea,  ana  shall  refuse  to 
take  on  board  a  pilot,  he  shall  pay  the  pilot  who 
shall  first  offer  his  service  at  a  certain  rate  as  if 
the  pilot  had  piloted  the  vessel.  On  the  2nd  of 
December  a  vessel  left  the  Liverpool  Docks  with 
a  pilot  on  board;  on  the  3rd  the  boat  of  the 
plaintiff,  who  was  then  employed  by  the  owners 
m  raising  the  vessel's  anchor,  was  lost,  through 
the  carelessness  of  those  on  board  the  ship  ;  at 
this  time  the  master  was  not  on  board,  and  the 
vessel  being  employed  by  the  post-office,  was  not 
to  sail  till  Uie  4th  of  December,  and  her  rigging 
was  being  completed  : — Held,  assuming  an  out- 
ward-bound vessel  to  be  liable  when  proceeding 
to  sea  to  take  a  pilot  on  board,  still  that  this 
vessel  was  not  proceeding  to  sea.  Jtodriguee  v. 
MelhuUh,  10  Ex.  110  ;  24  L.  J.,  Ex.  26  ;  2  W.R. 
618. 

A  foreign  vessel  bound  for  Liverpool  took  a 

Silot  off  Point  Lynas,  was  brought  to  anchor  in  the 
[ersey,  and  there  lay  two  or  three  days,  waiting 
for  want  of  water  to  dock.  She  was  then  con- 
ducted by  the  same  pilot  into  dock.  In  pro- 
ceeding towards  the  dock,  a  collision  was 
occasioned  by  the  pilot's  default: — Held,  that 
the  vessel  was  not  liable  for  the  damage.  The 
Annapolis  and  The  Johanna  Stoll^  Lush.  296  ;  30 
L.  J.,  Adm.  201  ;  4  L.  T.  417. 

A  duly-qualified  Liveipool  pilot  having  been 
employed  to  pilot  a  ship  from  sea  into  the  Mersey 
and  take  her  into  dock,  piloted  her  over  the  bar, 
but  owing  to  the  state  of  the  tide  being  unable  to 
dock  her  that  day,  anchored  her  in  a  clear  berth 
in  the  river.  The  pilot  remained  in  charge  of 
the  ship,  and  the  next  day  the  state  of  the 
weather  being  such  as  to  render  it  unadvisable  to 
take  her  into  dock  that  day,  she  remained  at 
anchor.  In  the  course  of  that  day,  and  whilst 
the  pilot  was  in  charge,  the  ship  dragged  her 


anchor  and  came  into  collision  with  a  barque. 
In  an  action  instituted  by  the  owner  of  the 
barque  against  the  ship,  the  court  decided  that 
the  collision  was  caused  solely  by  the  n^ligenoe 
of  the  pilot  in  charge  of  the  ship  : — ^H^,  that 
the  owners  of  the  ship  were  not  answerable  for 
the  damage,  for  it  vras  occasioned  by  the  fault  of 
a  pilot  acting  in  charge  of  the  ship  within  a  dia- 
tnct  where  the  employment  of  such  pilot  was 
compulsory  by  law.  The  Princeton^  47  L.  J., 
Adm.  33  ;  3  P.  D.90  ;  38  L.T.260  ;  3  Asp.M.C. 
662. 

Pilotage  oompulsoiT  under  5  G«o.  4,  c.  Ixxiii., 
s.  26,  at  Liverpool    The  Montreal,  17  Jur.  538. 

See  alio  other  Caeee  of  Liverpool  pilotage,  The 
Ocean  Wave,  6  Moore,  P.  C.  (N.S.)  492  ;  L.  R.  3 
P.  C.  206  ;  23  L.  T.  218.  Qirruthert  v.  Side- 
botham,  4  M.  &  S.  77  ;  16  R.  R.  392.  AU.-Oen. 
V.  Caeoy  3  Price,  302  ;  17  R.  R.  566.  The 
Northampton,  1  Spinks,  162.  The  Agrieola^  3 
W.Rob.  10;  7  Jut.  167. 

London  (Trinity  Hoiue)  and  Outport  SUtriots 
— ^Ko  CompnlaioA  at  Plaeo  of  CoiliaioB.1 — A-'a 

vessel,  belonging  to  the  port  of  London,  having 
taken  on  boiard  a  pilot  from  Dnngeness  to 
Gravesend,  came  in  collision,  through  the  pilot's 
negligence,  with  B.'s  vessel,  at  a  spot  in  the 
river  Thames  between  Tantlett  Creek  and 
Oravesend: — Held,  that,  for  pilotage  purposes, 
Gravesend  is  the  eastern  limit  of  the  port  of 
London,  and  that  the  spot  where  the  collision 
took  place  is  therefore  within  the  district  where 
pilotage  is  compulsory  ;  that  A.  was  not  liable  to 
answer  for  the  damage  which  B.  sustained ;  and 
that  the  relation  of  master  and  servant  did  not 
exist  between  A.  and  the  pilot.  General  Steam 
Namgation  Cb,  v.  British  Colonial  Steam  Navi- 
ga^on  Co.,  38  L.  J.,  Ex.97  ;  L.  R.  4  Ex.  238  ;  20 
L.  T.  581 ;  17  W.  R.  741— Ex.  Ch. 

FoToign  Ship.]— A  Norw^an  vessel,  the 


"  Hanna,'*  bound  from  Sweden  to  London,  and 
in  charge  of  a  duly  licensed  pilot,  came  wrong- 
fully into  collision  with  another  vessel,  off  the 
Nore  lightship :— Held,  that  there  was  no  com- 
pulsion to  take  the  pilot,  and  that  therefore  the 
owners  of  the  "  Hanna  "  were  responsible  for  the 
damage.  The  Hanna,  36  L.  J.,  Adm.  1 ;  L.  R.  1 
A.  &  £.  283;  15  L.T.  334  ;  15  W.  R.  263. 

lUiTsrential.  Biias.]->->Pilotage  is  oompal- 


sory  on  a  foreign  %hip  carrying  passengers  and 
ttading  between  London  and  ports  between  Bou- 
logne and  the  Baltic.  The  order  in  council  of  the 
18th  February,  1854,  extending  the  exemptions 
from  compulsory  pilotage,  applies  only  to  British 
vessels.  A  charge  for  a  compulsory  pUotageon  a 
foreign  ship  is  not  a  differential  due  within  the 
meaning  of  the  Harbours  and  Passing  Tolls  Act, 
1861,  and  is  therefore  not  abolished  by  that  act. 
The  Vesta,  51  L.  J.,  Adm.  26;  7  P.  D.  240;  46 
L.  T.  492  ;  30  W.  R.  705  ;  4  Asp.  M.  G.  515. 

Thamoi — Pilot  liooiifod  for  YohoIo  «f 


LightOr  Draft]— The  steamship  "G.,**  drawing 
more  than  fourteen  feet  of  water,  was  subject  to 
compulsory  pilotage  in  the  river  Thames.  There 
being  no  fully  quidified  pilot  available,  the  **  G." 
took  a  pilot  who  vras  licensed  to  take  charge  of 
vessels  drawing  not  more  than  fourteen  feet  of 
water,  and  in  these  circumstances  came  into  col- 
lision with  the  "A."  The  collision  was  oocasioned 
solely  by  the  negligence  of  the  pilot  in  charge  of 
the  '*G.":— Held,  that  he  was  a  *' qualified 
pilot,"    within  the  meaning  of  s.  388  of  the 
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Merchant  Shipping  Act,  1854,  and  that  the 
ownen  of  the  "  G."  were  therefore  exempt  from 
liabiUtj,  The  Carl  XV.,  [1892]  P.  324  ;  61 
L.  J.,  Adm.  Ill— €.  A. 

Semble,  a  pilot  Qualified  to  conduct  shim 
drawing  more  than  fourteen  feet  water  would 
hare  a  right  to  supersede  the  pilot  in  charge 
who  was  not  so  qualified ;  but  the  latter  would 
be  entitled  to  a  fair  proportion  of  the  pilotage 
fees.    lb. 


Trinity  Ontport  Sittriet— XTideneo  ai  to 


YUmouth  being.] — See  The  Juno^  46  L.  J.,  Adm. 
106  ;  IP.  D.  136  ;  34  L.  T.  741 ;  24  W.  R. 
902. 

^'Qualified  Pilot''— Izempted  and  Vn- 

•zomptod  Ships.] — ^A  pilot  licensed  only  to  pilot 
ships  exempt  from  compulsory  pilotage  is  not 
entitled  to  supersede  an  unqualified  pilot  in 
charge  of  an  unexempted  ship,  and  is  not  a 
'* qualified  pilot"  for  this  purpose  within  the 
meaning  of  s.  363  of  the  Merchant  Shipping  Act, 
1864.  Stafford  y.  Dyer,  64  L.  J.,  M.  G.  194 ; 
[1896]  1  Q.  B.  666  ;  16  R.  287  ;  72  L.  T.  114  ; 
7  Asp.  M.  G.  668. 

Coaiting  YosMli.] — ^An  Irish  vessel  with  a 

general  cargo,  trading  between  Belfast  and  Lon- 
don, and  not  laden  with  com  or  grain,  as  specified 
in  46  Geo.  3,  c.  97,  s.  2,  was  not  exempted 
under  62  Geo,  3,  c.  39,  s.  2,  from  taking  a  pilot 
on  board,  as  such  vessel  could  not  be  considered 
as  a  coasting  vessel,  or  an  Irish  trader,  using  the 
navigation  of  the  River  Thames  as  a  coaster. 
Davidwn  v.  Mekibhen,  6  Moore,  387  ;  3  Br.  &  B. 
112. 

The  only  reason  why  coasting  vessels  are  ex- 
empted from  the  obligation  of  taking  a  pilot,  is, 
that,  from  that  frequent  egress  and  ingress  to 
the  particular  port,  their  masters  must  be  pre- 
sumed to  be  perfectly  acquainted  with  the 
locality.  The  Agrieola,  2  W.  Rob.  10 ;  7  Jur. 
167. 

A  vessel  ordinarily  occupied  in  the  foreign 
trade,  going  from  Liverpool  to  London  in  order 
to  sail  from  London  under  advertisement  for 
foreign  parts,  not  carrying  passengers,  but  having 
on  £)ani  a  cargo  shippeid  at  Liverpool  and 
deliverable  at  London,  is  not  a  ship  employed  in 
the  coasting  trade  of  the  United  Kingdom  within 
17  &  18  Vict.  c.  104,  s.  379  ;  and  is  compellable 
by  s.  876  to  take  a  pilot  in  the  London  district 
of  the  Trinity  House.  The  Lloyds  or  Sea 
Queen,  Br.  &  Lush.  369 ;  32  L.  J.,  Adm.  197  ;  9 
L.  T.  236. 

London  Sittriot— "Ibip  tradiaf ''  to 

Plaoo  Vorth  of  Boulogne.]  — By  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  379« 
ships  trading  to  any  place  in  Burope  north  of 
Boulogne  are,  when  not  carrying  passengers,  ex- 
empted from  compulsory  pilotage  in  the  London 
district.  A  British  ship  was  one  of  a  line  of 
vessels  making  regular  voyages  from  London  to 
Japan  and  ports  in  the  East,  and  back  to  London, 
and  thence  to  ports  in  Europe  north  of  Boulogne 
and  back  to  London.  On  a  return  voyage  from 
the  East,  she  went  as  usual  to  London.  She 
there  discharged  part  of  her  cargo  and  her 
crew,  and  then  with  the  bulk  of  her  cargo  and 
a  crew  of  runners,  but  without  passengers,  pro- 
ceeded to  Holland : — Held,  that  she  was  a  ship 
"  trading  to "  a  place  north  of  Boulogne,  and 
therefore  exempted  from  compulsory  pilotage 


in  the  London  district.  Courtney  v.  Cole, 
66  L.  J.,  M.  G.  141  ;  19  Q.  B.  D.  447 ;  67 
L.  T.  409  ;  36  W.  B.8  ;  6  Asp.  M.  C.  169  ;  52  J.  P. 
20. 

By  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  8.  379,  sul^s.  3,  the  following  ships 
when  not  carrying  passengers  shall  be  exempted 
from  compulsory  pilotage  in  the  London  district 
— that  is  to  say,  ships  trading  to  Boulogne,  or  to 
any  place  in  Europe  north  of  Boulogne.  A 
vessel  while  on  a  voyage  from  Liverpool  to  Ham- 
burg was  obliged  by  an  accident  to  put  into  the 
Thames  for  repairs  : — Held,  that  she  was  ex- 
empted by  s.  379  from  taking  a  pilot  in  the 
London  district.  The  Sutherland,  66  L.  J.,  Adm. 
94  ;  12  P.  D.  154  ;  57  L.  T.  631  ;  36  W.  R.  13  ;  6 
Asp.  M.  G.  181. 

In  17  &  18  Vict.  c.  108,  s.  379,  the  description, 
**  ships  trading  to  any  place  in  Europe  north  of 
Boulogne,*'  extends  to  vessels  coming  from  s 
place  north  of  Boulogne  to  the  port  of  London. 
Ths  WeeUy,  Lush.  268. 

A  vessel,  not  carrying  passengers,  on  a  voyage 
from  Gronstadt  to  London,  is  exempted  from 
compulsory  pilotage  in  the  Thames.    lb. 

••  Ship  trading  firon  any  Port  in  the  London 

IHitriet  to  any  Fort  of  Xnropo  north  and  oatt  of 

Brett.] — ^A  ship  carrying  a  cargo  from  a  foreign 
port  to  London,  and  thenoe  without  taking  any 
fresh  cargo  on  board,  proceeding  to  Rotterdam, 
is  a  "ship  trading  from"  a  "port  in  Great 
Britain  within  the  London  district  to  "  a  "  port 
in  Europe  north  and  east  of  Brest,"  witiiin  the 
meaning  of  s.  626  of  the  Merchant  Shipping 
Act,  1894,  and  therefore  exempt  from  compul- 
sory pilotage.  The  Rutland,  66  L.  J.,  Adm. 
106  ;  [1897]  A.  C.  333  ;  76  L.  T.  662— H.  L.  (E.) 

Ship  VaTigating  within  Limits  of  Port 

to  whioh  sho  belongs — ^PasMngort — ^Distrossod 
Soamon.] — Distressed  seamen  taken  on  board  a 
ship  to  be  brought  home  under  the  provisions  of 
the  Merchant  Shipping  Act,  1894,  are  not  "pas- 
sengers" within  the  meaning  of  s.  626  of  that 
act,  and  therefore  a  vessel  which  is  in  other 
respects  within  the  provisions  of  that  section,  is 
not  by  reason  of  having  such  persons  on  board 
excluded  from  the  exemptions  from  compulsory 
pilotage  contained  therein.  The  Clym^ne,  66 
L  J.,  Adm.  162  ;  [1897]  P.  296  ;  76  L.  T.  811  ; 
46  W.  R.  109. 

"VaTigating   within."]  —  The   words 

"navigating  within,"  in  17  &  18  Vict.  c.  104, 
8.  379,  mean  being  within,  and  therefore  a  vessel 
belonging  to  the  port  of  London,  and  coming 
from  a  foreign  port,  is  exempt  from  the  employ- 
ment of  a  licensed  pilot  on  the  Thames.  The 
Stettin,  Br.  k  Lush.  199  ;  31  L.  J.,  Adm.  208  ;  6 
L.  T.  613— P.  G. 

"  Loading "— M  4  96  Viot.  o.  68,  i. 41.]— 

The  word  "  loading  "  in  26  k  26  Vict.  c.  63,  s.  41, 
does  not  refer  to  the  taking  on  board  of  cargo  only. 
Therefore  when  a  steamer  anchored  in  Dartmouth 
Harbour,  and  took  on  board  twenty  tons  of  coal 
for  the  purposes  of  the  voyage,  and  was  bound 
for  a  place  out  of  the  outport  district  to  a  desti- 
nation also  out  of  it : — Held,  that  she  was  not 
exempt  from  the  obligation  to  emplcnr  a  pilot. 
The  H'inston,  68  L.  J.,  Adm.  69  ;  9  P.  D.  86  ;  61 
L.  T.  183  ;  6  Asp.  M.  G.  274— G.  A.  Affirming  31 
1W.R.892. 
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dnqae  Porto.]— By  6  Geo.  4,  c.  126,  s.  62, 

the  master  or  mate  of  a  vessel,  being  owner  or 
part  owner,  and  residing  at  Dover,  Deal,  or  the  Isle 
of  Thanet,  was  exempt  from  a  penalty  for  pilot- 
ing his  own  ship  from  any  of  the  places  afoi'esaid 
up  or  down  the  rivers  Thames  or  Medway,  or 
into  or  out  of  any  port  within  the  jurisdiction  of 
the  Cinque  Ports  : — Held,  that  the  clause  limited 
the  exemption  to  vessels  navigated  from  Dover, 
Deal,  or  the  Isle  of  Thanet.  Peake  v.  Skreech^ 
7  Q.  B.  603;  14  L.  J.,  Q,  B.  S17.  8.  P.,  Wil- 
liams  V.  Newton,  14  M.  &  W.  747  ;  15  L.  J.,  Ex. 
11. 

See  also  as  to  pilotage  in  the  London  Trinity 
House  districts,  supra,  cols.  780  seq. 


Passengers.] — The  master  of  a  vessel  be- 


longing to  the  port  of  London  and  bound  up  the 
Thames,  on  a  voyage  from  Australia  to  London 
with  passengers  on  board,  is  required  by  law  to 
employ  a  licensed  pilot  within  the  limits  of  the 
port  of  London.  The  Hankoto,  48  L.  J.,  Adm. 
29  ;  4  P.  D.  197  ;  40  L.  T.  335  ;  4  Asp.  M.  C.  97. 
A  steamship  carrying  cargo  and  passengers 
from  Boulogne  to  London  is  not  bound,  under 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict. 
c  104),  to  employ  a  pilot  whilst  navigating  the 
river  Thames,  the  general  exemption  continued 
from  6  Geo.  4,  c.  125,  s.  59,  and  the  order  in 
council  of  18th  February,  1854,  by  the  Merchant 
Shipping  Act,  1854,  s.  353,  not  being  overriden 
by  B.  379,  relating  to  Trinity  House  pilotage,  and 
exempting  such  a  ship  only  when  not  carrying 

rsengers.     The  Moselle,  32  L.  T.  570  ;  2  Asp. 
C.  586. 

A  British  vessel  carrying  goods  and  pas- 
sengers between  Rotterdam  and  London,  having 
a  licensed  pilot  on  board,  ran  down  a  ship.  The 
collision  took  place  in  the  Thames,  within  the 
Trinity  House  district,  and  was  duly  occasioned 
by  the  fault  of  the  pilot : — Held,  that  the 
exemption  from  compulsory  pilotage  given  by 
6  Geo.  4,  c.  125,  s.  59,  and  17  &  18  Vict.  c.  104, 
8.  353,  applied,  and  that  the  fact  of  the  vessel 
having  a  licensed  pilot  on  board,  whose  act  alone 
occasioned  the  damage,  did  not  exempt  the 
owners  from  liability.  The  Earl  of  A^ickland, 
Lush.  387 ;  15  Moore,  P.  C.  304  ;  5  L.  T.  558  ; 
10  W.  R.  124. 

The  fifth  exemption  from  compulsory  pilotage 
in  17  &  18  Vict.  c.  104,  applies  to  vessels  con- 
fining their  voyages  within  the  limits  of  the 
port  to  which  they  belong.  As,  however,  all  the 
exemptions  under  6  Geo.  4,  c.  125,  were  con- 
tinued by  17  &  18  Vict.  c.  104,  the  more  exten- 
sive words  used  in  the  former  act  must  be  held 
to  exempt  from  the  necessity  of  taking  a  pilot 
any  master  of  a  ship  so  long  as  his  vessel  is 
within  the  limits  of  her  port.  In  such  case, 
therefore,  if  a  collision  occurs,  the  presence  of 
a  pilot  gives  no  immunity  to  the  owners.  The 
Stettin,  Br.  &  Lush.  199  ;  81  L.  J.,  Adm.  208  ;  6 
L.  T.  613— P.  C. 

By  17  k  18  Vict.  c.  104,  s.  353,  which  continues 
all  exemptions  from  compulsory  pilotage  existing 
immediately  before  the  time  when  that  act 
came  into  operation,  the  exemptions  contained 
in  6  Geo.  4,  c.  125,  are  continued,  notwith- 
standing ss.  376,  379,  and  notwithstanding  that 
6  Geo.  4,  c.  125,  is  repealed  by  17  &  18  Vict. 
c.  120.  jleg.  V.  Stanton  or  Stanton  v.  BanJu,  8 
El.  k.  Bl.  445  ;  27  L.  J.,  M.  C.  105  :  4  Jur.  (N.s.) 
10,  832  ;  6  W.  R.  39. 

At  the  time  of  a  collision  a  man  was  on  board 
the  vessel  in  fault,  to  whom  the  master  had 


agreed  to  give  a  free  passage,  and  who  messed 
with  him  and  also  assisted  in  working  the  ship  : 
— Held,  that  the  vessel  was  not  carrying  pas- 
sengers so  as  to  render  it  compulsory  to  take  a 
pilot.  The  Hanna,  36  L.  J.,  Adm.  1  ;  L.  R.  1 
A.  &  E.  283  ;  15  L.  T.  334  ;  15  W.  R.  263. 

An  Irish  trader  (as  described  by  6  Geo.  4, 
c.  125,  s.  59),  carrying  passengers,  is  compelled 
to  employ  a  licensed  pilot  in  the  Thames.  The 
Temora,  Lush.  17  ;  2  L.  T.  418. 

It  is  not  compulsory  on  a  passenger  ship  to 
take  a  licensed  pilot  on  board  when  she  is  not 
carrying  passengers,  and  the  owners  are  respon- 
sible for  the  negligence  of  the  pilot,  where  they 
were  not  compelUble  to  put  him  in  charge  of 
their  vessel.  The  Lion,  6  Moore,  P.  C.  (N.8). 
163  ;  38  L.  J.,  Adm.  51  ;  L.  R.  2  P.  C.  625 ;  21 
L.  T.  41  ;  17  W.  R.  993. 

The  payment  of  a  fare  is  necessary  to  consti- 
tute a  passenger  within  the  meaning  of  the 
compulsory  pilotage  sections  of  the  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  104).    lb. 

Where,  therefore,  the  wife  and  father-in-law 
of  the  captain  were  on  board  a  vessel  (usually 
carrying  passengers,  but  not  on  a  passage  voyage 
at  the  time),  by  invitation  from  the  captain, 
without  the  privity  of  the  owners,  and  they  had 
neither  paid,  or  agreed  to  pay,  any  fare,  before 
a  collision  took  place,  such  persons  were  held 
not  to  be  passengers  within  the  meaning  of  the 
act,  so  as  to  exonerate  the  owners  from  damage 
occasioned  by  the  pilot's  default.    lb. 

Distressed  seamen.  See  The  Clymene,  supra, 
col.  782, 


Vessel  engaged  in  the 


0- 


Pilotage  held  to  be  compulsory  in  the  Thames 
for  a  steamship  with  part  of  her  cargo  on  board 
bound  from  London  to  Venice  by  way  of  Cardiff, 
where  she  was  to  take  in  the  remainder  of  her 
cargo.  The  Winestead,  64  L.  J.,  Adm.  51 ;  [1895] 
P.  170  J  11  R.  720  ;  72  L.  T.  91  ;  7  Asp.  M.  C. 
547. 

Tyne.] — The  provisions  of  the  6  Geo.  4,  c.  125, 
s.  55,  do  not  extend  to  British  vessels  in  the 
Tyne,  and  therefore  the  owner  of  a  British  vessel 
in  that  river  in  charge  of  a  qualified  pilot 
appointed  by  the  Trinity  House  of  Newcastle- 
upon  Tyne,  under  the  local  act  of  41  Geo.  3, 
c.  Ixxxvi.,  is  not  protected  from  liability  for 
damage  occasioned  by  the  negligence  of  the 
pilot.  Tyne  Improvement  Qmimisswners  v. 
General  Steam  Xavigati&n  Co.,  8  B.  &  S.  66 :  36 
L.  J.,  Q.  B.  22  :  L.  R.  2  Q.  B.  65  :  15  L.  T.  487 ; 
15  W.  R.  17&— Ex.  Ch.  S.  P.,  Dodds  v.  Emble- 
ton,  9  D.  &  R.  27  ;  5  L.  J.  (o.s.)  K.  B.  65. 

Foreign  Vessels.]— Under  the  Tyne  Pilot- 


age Order  Confirmation  Act,  1865,  Sched.,  s.  16, 
pilotage  is  not  compulsory  on  foreign  vessels 
entering  the  Tyne.  The  Johann  Sverdrup,  56 
L.  J.,  Adm.  63  ;  12  P.  D.  43  :  56  L.  T.  256 ;  35 
W.  R.  300  ;  6  Asp.  M.  C.  73— C.  A. 

As  to  Pilotage  in  the  Tyne  for  Foreign 

Ships  under  41  Geo.  8,  c.  IxxzvL]— See  The 
MaHa,  1  W.  Rob.  95. 

Waterford.]— Under  the  Waterford  Harbour 
Act,  9  &  10  Vict.  c.  ccxcii.,  it  is  not  necessary  to 
employ  a  pilot  to  shift  a  vessel  from  one  berth 
to  another.     The  Victoria,  Ir.  R.  1  Eq.  836. 

Indian  BiTers.]— A  collision  took  place  in  the 
Cowcolly   Roads,  one  of  the  channels  in   the 
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Hooghl7  Biver,  near  Calcutta.  By  an  act  of  the 
Indian  legislaturef  it  is  made  compulsory  upon 
the  master  to  take  a  pilot  on  board  in  every  port 
subject  to  the  provisions  of  that  act : — Held, 
first,  that  the  CowcoUy  Boatls,  the  place  of  the 
collision,  was  not  a  port  within  the  meaning  of 
the  act.  Th^  Peerless,  Lush.  103 ;  13  Moore. 
P.  C.  484  ;  30  L.  J.,  Adm.  89. 

11.  The  Beoulations. 
a.  G^«nerally. 

Port  Helm  Bide  of  1840.1— See  The  Friends,  1 
W.  Bob.  484  ;  on  appeal,  4  Moore,  P.  C.  314  ;  The 
UHUyjSwAbejj  101  ;  Tke  Ihike  of  Sussex,  infra; 
The  Mope,  1  W.  Bob.  154  ;  Th€  Immaganda  Sara 
Clasina,  7  Not.  of  Cas.  582. 

Tree  and  Glofo-haiiled  Ship — ^Bnle  In  18S8.] — 
See  Handaynde  v.  Wilson,  3  Car.  &  P.  528. 

Objeot  of  the  Bofrnlatloni.] — To  prevent  col- 
lisions and  also  to  minimise  their  effect — per 
Lord  Watson.  The  Khedive,  Stoomvaart  Maats- 
^happy  Nederland  v.  P.  S^  O.  Steam  Navigation 
Oo„  52  L.  J.,  Adm.  1  ;  5  App.  Cas.  876,  903 ; 
43  L.  T.  610 ;  29  W.  B.  173  ;  4  Asp.  M.  C.  567— 
H.  L.  (E.) 

How  Conf trued.] — The  regulations,  being 
intended  for  seafaring  people,  are  to  be  construed 
literally— per  Jessel,  M.  B.  The  Libra,  6  P.  D. 
139,  142  ;  45  L.  T.  161  ;  4  Asp.  M.  C.  429.  And 
see  The  Margaret,  9  P.  D.  47  ;  The  Dunelm,  53 
L.  J.,  Adm.  81  ;  9  P.  D.  164  ;  61  L.  T.  214 ;  32 
W.  B.  970  ;  6  Asp.  M.  C.  304  ;  The  Beryl,  53 
L.  J.,  Adm.  75  :  9  P.  D.  137  ;  51  L.  T.  554  ;  33 
W.  B.  191  ;  5  Asp.  M.  C.  321. 

Departure  from  the  Bogolatioiui.] — See  2.  Pre- 
sumption OP  Fault,  supra,  cols.  707  seq.,  and 
Art.  27,  infra,  cols.  816  seq. 

Application  of  the  Xegnlationi — ^Bitk  of  Col- 
lidon.] — The  regulations  apply  before  risk  exists, 
if  it  is  manifest  that  risk  is  about  to  arise.  The 
Beryl,  supra. 

Cases  where  risk  was  held  to  exist.  The  Jes- 
mond  and  The  Earl  of  Elgin,  8  Moore,  P.  C.  (N.S.) 
179  ;  L.  B.  4  P.  C.  1  ;  25  L.  T.  514  ;  1  Asp.  M.  C. 
150  ;  The  Bougainville  and  The  James  C.  Steven- 
son, L.  B.  5  P.  C.  316  ;  28  L.  T.  822  :  2  Asp.  M.  C. 
1— P.  C. ;  The  Franeonia,  2  P.  D.  8  ;  35  L.  T.  721  ; 
25  W.  B.  197 ;  3  Asp.  M.  C.  295— C.  A. ;  The 
JSeaton,  63  L.  J.,  Adm.  15  ;  9  P.  D.  1  ;  49  L.  T.  747  ; 
32  W.  B.  600  ;  6  Asp.  M.  C.  191. 

Case  in  which  it  was  held  not  to  exist  (semble). 
The  Banshee,  57  L.  T.  841  ;  6  Asp.  M.  C.  221. 

In  an  action  for  collision,  where  both  vessels 
were  held  to  blame  for  breach  of  the  provisions 
of  article  18,  the  court  of  appeal  asked  the 
nautical  assessors  the  questions  asked  in  The 
Beryl  (53  L.  J.,  Adm.  75  ;  9  P.  D.  137),  and  upon 
their  being  answered  in  the  negative  dismissed 
the  appeal.  The  Oporto,  66  L.  J.,  Adm.  49  ; 
[1897]  P.  249— C.  A. 

Harrowing  of  Lighti.] — Where  two  steam- 
ships are  approaching  one  another  at  sea  in  such 
a  position  as  to  pass  in  safety,  the  closing  in  and 
coming  more  into  line  of  the  masthead  and  a  side 
light  is  not  necessarily  such  an  indication  that 
the  ship  is  altering  her  course  so  as  to  cause  risk 
of  collision  and  to  impose  upon  the  other  ship  the 
duty  to  obey  article  18  of  the  regulations.  The 
Alhis,  73  L.  T.  664  ;  8  Asp.  M.  C.  92. 


What  ooBititutot  Bisk  of  OoUiiion.]— 

See  The  Mangerton,  Swabey,  120 ;  2  Jur.  (N.a) 
420  ;  The  Cleopatra,  Swabey,  135  ;  The  Ericsson, 
Swabey,  38  ;  The  Duke  of  Sussex,  1  Not.  of  Cas. 
161 :  1  W.  Bob.  274  ;  The  Dumfries,  Swabey,  63, 
125  ;  4  W.  B.  708  ;  TTie  Base,  2  W.  Bob.  1. 

The  regulations  only  apply  at  a  time  when  two 
vessels  have  approached  so  near  to  one  another 
that,  if  either  of  them  does  anything  contrary  to 
the  regulations,  risk  of  collision  will  be  involved. 
The  Banshee,  57  L.  T.  841 ;  6  Asp.  M.  C.  221— 
C.  A. 

The  regulations  are  not  applicable  until  the 
other  ship's  course  and  distance  can  with  ordinary 
care  be  approximately  ascertained.  The  Bona 
and  TheAva,  2  Asp.  M.  C.  182  ;  The  James  Watt, 

2  W.  Bob.  270  ;  The  Bougainville  and  The  James 
a  Stevenson,  L.  B.  6  P.  C.  316  ;  28  L.  T.  822  ;  21 
W.  B.  653  ;  2  Asp.  M.  C.  1  ;  The  Great  Eastern, 

3  Moore,  P.  C.  (N.B.)  31  ;  11  L.  T.  5. 

iBftantaaeoiii  Oomplianoo.] — ^A  steamship  did 
not  stop  and  reverse  as  soon  as  she  might  have 
done  : — Held,  that  she  was  to  blame,  but  that 
a  reasonable  time  for  compliance  with  the  regula- 
tions must  be  allowed.  The  Emmy  Haase,  53 
L.  J.,  Adm.  43  ;  9  P.  D.  81  ;  50  L.  T.  372  ;  32 
W.  B.  880  ;  5  Asp.  M.  C.  216  ;  The  Ngapoota,  66 
L.  J.,  P.  C.  88  ;  [1897]  A.  C.  391 ;  infra,  col.  818. 

Alteration  of  Helm  in  Fog.] — An  alteration  of 
the  helm  in  fog  upon  a  guess  as  to  the  distance, 
course,  and  speed  of  the  other  ship  is  not  neces- 
sarily negligence.  The  Vindomora,  [1891]  A.  C. 
1  ;  63  L.  T.  749  ;  6  Asp.  M.  C.  569— C.  A. 

Alteration  of  Helm  for  Greater  Safety.]- An 
alteration  of  the  helm  for  greater  safety  where 
there  is  no  risk  of  collision  is  not  negligence.  The 
Sylph,  Swabey,  233 ;  and  see  The  Fran^07iia,  2 
P.  D.  8 ;  35  L.  T.  721 ;  25  W.  B.  197  ;  3  Asp.  M.  C. 
295 — C.  A. 

Begnlationi  mnit  be  obeyed  in  Time.  ]~  If  you 
adopt  a  measure  at  an  improper  time,  it  does  not 
take  away  the  culpability  of  not  having  done  it 
before — per  Dr.  Lnshingtun.  The  Stadacona,  5 
Not.  of  Cas."371. 

Clofo  Shaying.] — Is  negligence.  The  John 
Brotherieh,  8  Jur.  276  ;  and  see  Cases  supra,  col. 
700. 

Begnlationi  to  be  oomplied  with  until  Shipo 
Clear.] — A  ship  that  by  porting  had  apparently 
determined  risk  of  collision  held  in  fault  for  not 
stopping  and  reversing  when  the  other  ship  by 
perverse  starboarding  created  fresh  risk.  The 
Arratoon  Apcar,  59  L.  J.,  P.  C.  49  ;  15  App. 
Cas.  37  ;  62  L.  T.  331 ;  38  W.  B.  481 ;  6  Asp.  M.  C. 
491— P.  C. 

Praotioe  Contrary  to  Begnlationi  ii  Illegal.  ]— 
The  Sylph,  2  Spinks,  75 ;  The  Unity,  Swabey,  101  ; 
The  Hand  of  Providenee,SwAbej,  107  ;  The  Black 
Prince,  16  Moore,  P.  C.  122  ;  The  Velocity,  6 
Moore,  P.  C.  (N.s.)  263  ;  39  L.  J.,  Adm.  20  ;  L.  B. 
3  P.  C.  44  ;  21  L.  T.  686  ;  18  W.  B.  264. 

DarknoM  of  Night  no  Zzenie.]— Darkness  of 
the  night  is  no  excuse  for  disobeying  the  rules  of 
navigation.     The  Flint,  6  Not.  of  Cas.  271. 

Sea  Begnlationi  applied  in  Thamei.] — See  The 
Cologne,  9  Moore,  P.  C.  (N.B.)  362  ;  L.  B.  4  P.  C. 
619  ;  27  L.  T.  769 ;  21  W.  B.  273 ;  1  Asp.  M.  C. 
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484— p.  C. ;  The  Velocity,  6  Moore,  P.  C.  (N.S.) 
263 ;  39  L.  J.,  Adm.  20 ;  L  B.  3  P.  C.  44 ;  21  L.  T. 
686;  18W.R.264;  The  Concordia,  lj,^,\  A.  ^'K, 
93 ;  12  Jur.  (N.sO  77 ;  14  I^  T.  896. 

la  the  8«ei  Canal.]— 7^  BUda  and  The 


Australia,  12  Ct.  of  Seas.  Cos.  (4th  ser.)  76. 

In  the  Clyde.]- 7^  Otol  and  The  Ariadne, 


Little  T.  Bume,  9  Ct.  of  Seas.  Cas.  (4th  ser.)  118. 
•Foreign  Ship  in  the  Solent — ^Application  of 


Btatntory  Bnlea  of  1854.] — A  foreign  ship  in  the 
Solent  within  three  miles  of  the  coast  is  not  sub- 
ject to  the  rales  of  narigation  contained  in  17  Jc  1 8 
Vict.  c.  104,  ss.  296, 297, 298.  The  Saxania,  Lush. 
410  ;  15  Moore,  P.  C.  262 ;  31  L.  J.,  Adm.  201  ; 
8  Jut.  (N.8.)  815 ;  6  L.  T.  6 ;  10  W.  R.  431. 

Conne  of  Other  Ship  in  Donht.] — ^A  ship  should 
not  alter  her  helm  decisively  so  long  as  the  course 
of  the  other  ship  is  in  doubt.  The  Bougainville 
and  The  James  C.  Steeemon,  L.  R.  5  P.  C.  316  : 
28  L.  T.  822  ;  21  W.  R.  653  ;  2  Asp.  M.  C.  1  ;  The 
James  Watt,  2  W.  Rob.  270. 

1>«  Oaaaa  on  the  Barnlations. 

(Arranged  under  the  several  Articles  of  the 
Regulations  of  1897.) 

Pbelimikabt. 

Scope  of  the  Rules;  Definitions;  correnond- 
ing  wiith  Article  I  of  the  Regulations  ^1880 
and  1884. 

Tag  Ijring  to.] — ^A  tug  at  sea  waiting  for 
employment  with  her  engines  idle  and  her  fires 
banked  is  **  under  steam,"  and  must  keep  out  of 
the  war  of  a  sailing  ship.  The  Jennie  a.  Barker 
and  2ie  Spindrift,  44  L.  J.,  Adm.  20  ;  L.  R.  4 
A.  Jc  E.  456  ;  38  L.  T.  318 ;  3  Asp.  M.  C.  82.  (N.B. 
The  tug  in  this  case,  though  stated  in  the  report 
to  be  "lying  to,"  had  no  canvas  set. — Ed.) 

A  tug  lying  with  her  fires  banked  under  jib  and 
foresaid  with  her  helm  lashed,  was  run  into  by  a 
steamship : — ^Held,  the  steamship  alone  to  Uame. 
l%e  Helvetia,  3  Asp.  M.  C.  43,  n. 

Article  1. 

Ships'  Lights  ;  corresponding  with  Article  2  of 

1880  and  1884. 

Old  Law  at  to  Lighti.]— A  brig  held  in  fault 
for  a  collision  caused  by  her  having  no  light 
(1854).  The  Fairy,  1  Spinks,  298.  S.  P.  (1858), 
The  Valla,  Swabey,  465. 

Before  the  statutory  regulations  were  in  force 
it  was  not  necessarily  negligence  in  a  ship  to 
have  no  light.  The  Victoria,  3  W.  Rob.  49  ;  The 
Iron  Duke,  2  W.  Rob.  377  ;  4  Not.  of  Cas.  94 ;  on 
appeal,  4  Not.  of  Cas.  585  ;  The  Londonderry,  4 
Not.  of  Cas.  SuppL  xxxi.  But  see  as  to  a  ship  at 
anchor  The  Saxonia,  Lush.  410  ;  15  Moore,  P.  C. 
262  ;  31  L.  J.,  Adm.  201 ;  8  Jur.  (K.S.)  315  ;  6  L.  T. 
6  ;  10  W.  R.  431. 

Ihitj  to  replaoe  Liyhti  Carried  Away.]— See 
The  Saxonia,  supra  ;  The  Aurora  and  The  Robert 
Ingram,  Lush.  327. 

Ufhti  being  Trimnied — Ont  by  Aeoident.  ] — 

It  is  no  excuse  for  not  carrying  lights  that  they 

were  being  trimmed,  or  that  they  went  out  by 

ccident.    The  C,  M,  Palmer  and  The  Lamam, 


29  L.T.  120  ;  21  W.R.  702  ;  2  Asp.M.  C.  94  ;  The 
Victoria,  3  W.  Rob.  49  ;  The  Sylph,  2  Spinks,  75. 

Lighti  Ohienred  by  Steamship's  Smoke.]— A 

steamship  unnecessarily  obscuring  her  lights  with 
her  own  smoke  is  in  fault.  The  Rona  and  The 
Am,  29  L.  T.  781 ;  2  Asp.  M.  C.  182. 

Clear  Night — is  no  excuse  for  not  carrying 
lights.  The  City  of  London  (or  The  London'), 
Morgan  v.  Sim,  Swabey,  245,  300 ;  11  Moore, 
P.  C.  307  ;  5  W.  R.  678. 

Yeoiol  oaiting  off  from  Hooringi.] — ^When  a 
vessel  casting  off  from  moorings  in  a  navigable 
river  places  herself  at  night  partly  athwart  the 
fairway,  so  that  her  r^^ulation  lights  cannot  be 
seen  by  vessels  astern  of  her  coming  up  the 
river,  ahe  is  bound  to  make  use  of  some  con- 
spicuous signal  to  warn  them  of  her  position. 
The  John  Fenwick,  41  L.  J.,  Adm.  38  ;  L.  R.  3 
A.  &  E.  510  ;  26  L.  T.  322  ;  1  Asp.  M.  C.  249. 

A  steamship  which,  in  getting  under  way  in 
the  Thames  to  go  up  the  river  between  sunset 
and  sunrise,  is  compelled  to  go  astern  and  partly 
athwart  the  river  in  order  to  get  clear  ahead,  and 
whose  r^^lation  lights  are  not  visible  to  vessels 
coming  up  the  river,  is  bound  to  take  every 
possible  precaution  to  warn  approaching  vessels 
of  her  position,  and  to  use  the  best  light  she  haa 
on  board  for  that  purpose.    It, 

Placing  a  service  lantern,  ordinarily  used  to 
give  light  in  discharging  the  cargo,  over  the 
stem,  is  not  a  sufficient  precaution.    lb, 

A  vessel  neglecting  such  precaution  commits  a 
breach  of  the  regulations,  and  will  be  held  to 
blame  if  a  collision  ensues.    lb. 

Yeoael  eoming  to  Anohor.l — ^A  steamer  ma- 
noeuvring to  come  to  an  anchor  in  a  place  and 
manner  such  that  her  regulation  lights  cannot 
be-seen  by  an  approaching  vessel  is  bound  to  give 
timely  notice  of  her  presence  by  shewing  a  light 
or  some  other  sufficient  means.  The  Philotame, 
37  L.  T.  540 ;  3  Asp.  M.  C.  513. 

Yofiol  Aground  or  Stationary.] — ^¥nien  a  ves- 
sel is  aground  in  a  place  where  her  ordinary  riding 
light  cannot  be  distinguished  by  approaching 
vesseb,  and  where  vessels  are  not  expected  to 
lie,  it  Is  her  duty  to  exhibit  a  light  on  a  mast  or 
some  elevated  position,  and  to  have  a  look-out  to 
give  warning  to  approaching  vesseb  of  her  posi- 
tion by  the  l^t  means  in  her  power.  2%e  Thomas 
Lee,  35  L.  T.  406  ;  3  Asp.  M.  C.  260. 

l>nmb*bargein  Thames.] — In  a  cause  of  damage 
by  collision  in  the  Thames  a  dumb-barge : — Hdd, 
not  bound  to  have  exhibited  a  light.  The  Owen, 
WallU,  43  L.  J.,  Adm.  36  ;  L.  R.  4  A.  Jc  E.  175  ; 
SO  L.  T.  41  ;  22  W.  R.  695  ;  2  Asp.  M.  C.  306. 

When  a  collision  occurs  between  a  dumb-barge 
without  lights  and  a  steamer  on  a  dark  night  in 
the  Thames,  there  is  no  presumption  of  law  that 
the  steamer  is  to  blame.  The  Swallow,  36  L.  T. 
331  ;  3  Asp.  M.  C.  371-^.  A. 

Tlare.] — A  sailing  vessel  having  a  steamship 
approachinff  on  her  starboard  bow  at  night,  burnt 
flare-up  lights  to  attract  her  attention : — Held, 
that  the  burning  of  a  flare  is  not  forbidden  by 
the  regulations  of  1884  ;  held  further,  that  whe- 
ther a  vessel  is  to  blame  or  not  for  shewing  a 
fljire-up  light  mist  depend  upon  whether  or  not 
the  exhibition  of  the  flare  is  calculatiwl  to  mislead. 
The  Merchant  Prince,  54  L.  J.,  Adm.  79  ;  10 
P.  D.  139  ;  53  L.  T.  914  ;  34  W.  R.  331  ;  6  Aap. 
M.  C.  520. 
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Abtiols  2. 

{^Stsamikips'  Zights  ;  corresponding  with  Article 
3  of  1880  and  1884.) 

ITnder  Waj.]  —  A  veflsel  driyen  from  her 
anchors  by  a  gale  of  wind,  and  setting  sail  to 
get  out  to  sea,  is,  even  if  wholly  unmanageable, 
under  way,  and  is  bound  to  exhibit  coloured 
lights.     The  Oeorge  ArJUe,  Lush.  382. 

A  vessel  with  her  anchor  down,  but  not  actually 
holden  by  and  under  the  control  of  it,  is  under 
way  within  the  meaning  of  the  Admiralty 
Regulation  of  1868,  and  is  bound  to  exhibit 
coloured  lights.  The  £tk  and  The  Gitana,  38 
L.  J.,  Adm.  33  ;  L.  R.2  A.  &  E.360  ;  20  L.  T.587  ; 
17  W.  R.  1064. 

A  sailing  ship  hove  to  is  under  way.  The 
London^  supra;  The  Jamee^  Swabey,  60;  10 
Moore,  P.  C.  162;  4  W.  R.  363  — P.  C. ;  The 
Bosalie,  60  L.  J.,  Adm.  3  ;  6  P.  D.  248  ;  44  L.  T. 
32  ;  4  Asp.  M.  C.  384. 

And  a  tug  driying  at  sea  and  waiting  for 
employment.  The  Jennie  S.  Barker  and  The 
Spindrifts  supra,  coL  787  ;  but  see  The  Helvetia, 
3  Asp.  M.  C.  43,  n. 

A  sailing  barge  dropping  up  the  river  stem 
foremost,  assisted  by  her  anchor  ahead,  held  not 
to  be  a  **  sailing  vessel  under  way "  within  the 
Thames  rules,  and  so  not  required  to  carry  side 
lights.  The  Indian  Chief,  58  L.  J.,  Adm.  26  ; 
14  P.  D.  24  ;  60  L.  T.  240  ;  6  Asp.  M.  C.  362. 

PretumptioB  of  Fault.] — When  a  collision 
occurs  at  night,  and  the  lights  of  one  of  the  ships 
are  not  burning  at  the  time  when  the  vessels 
come  in  sight,  and  the  court  is  not  satisfied  that 
the  want  of  those  lights  is  occasioned  by  circum- 
stances over  which  the  crew  of  the  ship  had  no 
control,  she  must,  even  if  the  want  of  the  lights 
did  not  contribute  to  the  collision,  be  held  to 
blame  under  the  Merchant  Shipping  Act,  1873 
(36  Jc  37  Vict.  c.  86),  s.  17.  The  Hihemia,  31 
L.  T.  805  ;  24  W.  R.  60  ;  2  Asp.  M.  C.  464. 

Trinity  Ballait  Lightort.]— A  lighter  of  sixty 
tons  burthen  was  proceeding  under  sail  in  the 
Thames,  above  Gravesend,  at  night,  without  any 
light  being  exhibited  on  board  her,  and  came  into 
collision  with  a  steam  vessel.  In  a  suit  instituted 
on  behalf  of  the  owners  of  the  lighter  to  recover 
in  respect  of  the  damage  done  to  the  lighter  by 
reason  of  the  collision,  it  was  proved  that  the 
lighter  was  ordinarily  employed  in  the  river,  and 
was  not  a  sea-going  vessel : — Held,  that  the  sea 
regulations  did  not  impose  upon  the  lighter  any 
obligation  to  carry  any  light,  and  that  the  lighter 
was  not  to  blame  for  having  no  light.  The  C,  8. 
Butler,  L.  R.  4  A.  &  E.  238 ;  31  L.  T.  649 ;  23 
W.  R.  113  ;  2  Asp.  M.  C.  237. 

lafiriiiftmeiit  of  RegnlaUons  at  to  Liyhti.] — 

A  trawler  with  a  bright  light  at  her  masthead, 
contrary  to  the  regulations,  held  not  in  fault  for 
collision,  the  other  ship  not  having  in  fact  seen 
it.     The  Chuean,  63  L.  T.  60  ;  6  Asp.  M.  C.  476. 

ProTioiulj  to  S6  ft  87  Yiot.  o.  85,  ■.  17.] 

— The  Emperor  and  The  Lady  of  the  Lake, 
Holt^s  Rule  of  the  Road.  37  ;  The  Bougainville 
and  The  Jamet  C.  Stevenson,  infra. 

A  vessel  not  shewing  a  light  as  required  by 
law  held  under  14  k,  16  Vict.  c.  79,  s.  28,  not  to 
be  in  fault  for  a  collision  where  the  absence  of 


the  light  did  not  contribute  to  the  collision. 
The  Panther,  1  Spinks,  31. 

Dwnb-baifo.]— A  screw  steamship  had  just 
come  out  of  the  Regent's  Canal  liock.,  in  the 
river  Thames,  before  daylight  on  a  December 
morning,  when  she  came  into  collision  with  a 
dumb-barge  which  was  drifting  up  the  river 
with  the  flood  tide,  and  without  having  any  light 
exhibited : — Held,  that  the  steams^p  might, 
under  the  circumstances,  have  kept  out  of  the 
way  of  the  barge,  and  that  she  ought  to  have 
done  so,  and  that  she  was  alone  to  blame  for  the 
collision.  The  Owen  Wallis,  43  L.  J.,  Adm.  36  ; 
L.  R.  4  A.  &  E.  176  ;  30  L.  T.  41  ;  22  W.  R.696  ; 
2  Asp.  M.  C.  206. 

Pontlon  mad  XzhibitioB.]— -A  barque's  side- 
lights were  so  placed  in  the  missen  rigging  that 
the  centre  of  the  lights  did  not  project  beyond 
the  gunwale.  They  were  two  feet  six  inches 
within  the  broadest  part  of  the  vessel,  and  at  a 
distance  of  more  than  360  feet  with  the  masts  in 
line  they  could  not  be  seen  from  a  window  forty 
feet  above  the  deck  of  another  vessel : — Held, 
not  to  be  a  sufficient  compliance  with  the  regu- 
lations as  to  lights.  The  Oermania,  37  L.  J., 
Adm.  69  ;  19  L.  T.  20.  Affirmed  on  appeal,  21 
L.  T.  44— P.  C. 

The  law  does  not  appoint  any  particular  place 
at  which  the  lights  should  be  fixed,  but  they 
ought  to  be  placed  so  as  to  be  properly  visible. 
The  Bougainville  and  The  James  C.  Stevenson, 
Beal  V.  Marehais,  L.  R.  6  P.  C.  316 ;  28  L.  T. 
822 ;  21  W.  R.  663  ;  2  Asp.  M.  C.  1. 

Lamps  duly  screened  and  fixed  on  stands 
secured  to  the  paul-bitts  of  the  windlass  are  not 
placed  in  a  proper  position,  as  required  by  the 
regulations  of  1863.    The  Chtdav,  9  L.  T.  647. 

Light!  Obsourod— Xffeot  of— Ihitj  of  YomoIi.] 
— The  Bongainville  and  The  James  C,  Stevenson, 
Beal  V.  Marehais,  supra. 

Where  the  light  of  one  vessel  was  invisible, 
the  vessel  was  not  previously  to  36  &  37  Vict. 
c.  86,  s.  17,  on  that  account  held  to  have  contri- 
buted to  the  collision  where  the  other  vessel 
pursued  a  course  which  produced  the  collision.  lb. 

When  a  steamship  is  approaching  a  sailing 
ship,  and  does  not  know  what  course  the  other 
ship  is  pursuing,  it  is  her  duty  (whether  the 
lights  of  the  other  vessel  are  visible  or  not)  to 
take  no  decisive  movement  until  she  can  ascer- 
tain it.    lb. 

When  a  steamer  sights  a  sailing  vessel  in  the 
night-time  at  a  distance  of  three  miles,  but, 
owing  to  the  fact  that  the  sailing  vessel's  lights 
are  not  visible,  cannot  ascertain  the  course  of  the 
sailing  vessel,  it  is  the  duty  of  the  steamer  to 
slacken  speed  and  wait  to  ascertain  that  course 
before  adopting  any  decided  manoeuvre  for  the 
purpose  of  avoiding  the  sailing  vessel.  If  the 
steamer  immediately  on  sighting  the  sailing  vessel 
adopts  such  a  roanceuvre,  as  by  porting,  and  a 
collision  ensues  without  fault  on  the  part  of  the 
sailing  vessel,  the  steamer  is  alone  to  blame.   lb. 

When  a  steamship  is  approaching  another, 
whose  exact  course  cannot  be  at  once  ascertained 
by  reason  of  her  lights  being  obscured  by  her 
own  smoke,  it  is  the  duty  of  the  former  to  slacken 
speed  and  to  wait  till  that  course  is  ascertained 
before  taking  any  decided  step  to  avoid  the  other 
vessel ;  if,  l^ore  having  ascertained  the  exact 
course  of  the  other,  she,  without  slackening 
speed,  executes  a  manceuvre  which,  although 
appearing  to  be  right  at  the  time,  contributes  to 
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the  collision,  she  will  be  to  blame.  The  Ronuj 
The  Ara,  29  L.  T.  781  ;  2  Asp.  M.  C.  182— P.  C. 

It  is  negligence  on  the  part  of  a  steamer  to  go 
at  full  speed  under  steam  and  sail  before  the 
wind  whilst  her  smoke  is  blown  over  her  bows 
so  as  to  obscure  her  lights,  and  to  prevent  her 
from  seeing  and  from  being  seen  bj  other  ships 
approaching  from  an  opposite  direction.    lb. 

A  steamer  seeing  a  ship's  lights  close  ahead  of 
her,  and  being  unable  to  make  out  the  lights  or 
the  course  of  the  ship  carrying  them,  should 
slacken  speed  until  she  is  able  to  ascertain  the 
meaning  of  the  lights,  and  so  be  able  to  avoid 
the  vessel  carrying  them.  The  Fanny  M,  Carvill^ 
44  L.  J.,  Adm.  34  ;  13  App.  Cas.  465,  n. ;  32  L.  T. 
646  ;  24  W.  R.  62  ;  2  Asp.  M.  C.  665. 

See  further,  as  to  the  effect  of  obscuration  of 
lights.  The  Duhc  of  Bv-ccleu^h,  [1891]  A.  C.  310  ; 
65  L.  T.  422  :  7  Asp.  M.  C.  68— H.  L.  (E.)  ;  The 
Hermod,  62  L.  T.  670  ;  6  Asp.  M.  C.  509. 

Liffhti  Shifted  —  Tempeitaoui  Weather  — 
PartiaUj  Obecnred.]— A  brig  of  239  tons,  beating 
to  windward,  encountered  such  weather  as  to 
render  it  justifiable  that  her  side-lights  should 
be  removed  from  the  place  where  they  were 
usually  carried  to  the  after-part  of  the  ship  near 
the  tafErail.  In  this  latter  position  the  lights 
were  so  placed  as  to  be  obscured  to  the  extent  of 
a  point,  or  a  point  and  a  half,  on  either  bow. 
The  brig  came  into  collision  with  a  barque  on 
the  opposite  tack  : — Held,  that  the  circumstances 
of  the  case,  while  justifying  the  shifting  of  the 
lights,  did  not  justify  their  being  obscured  as 
above  mentioned,  and  that  the  brig  be  deemed 
to  be  in  default  under  the  17th  section  of  the 
Merchant  Shipping  Act,  1873.  Th£  Tirzah,  48 
L.  J.,  Adm.  15  ;  4  P.  D.  33  ;  39  L.  T.  547  ;  27 
W.  R.  584  ;  4  Asp.  M.  C.  55. 

Sflfeot  of  Hon-exhibitioii  of  Lighti.]  —  In  a 

cause  of  collision  between  a  steamship  and  a 
sailing  vessel,  occasioned  by  the  fault  of  the 
steamship,  it  was  proved  that  the  sailing  vessel 
had  failed  to  comply  with  the  reg^tions 
regarding  lights,  having  either  shewn  no  lights, 
as  she  was  bound,  or  if  she  had  any  lights,  that 
the  lights  could  not  be  seen  till  the  collision  was 
too  imminent  for  prevention : — Held,  that  the 
collision  might  have  been  avoided  if  the  sailing 
vessel  had  obeyed  the  regulations,  and  that 
though  the  omission  to  exhibit  proper  lights 
might  be  immaterial  where  it  is  clearly  snewn  that 
the  absence  of  such  lights  was  not  the  cause  of 
the  collision,  and  did  not  conduce  to  it,  yet 
where  it  is  proved  that  a  vessel  has  not  shewn 
proper  lights  the  onus  lies  on  such  vessel  to  shew 
that  the  non-compliance  with  the  regulations 
was  not  the  cause  of  the  collision,  which  the  sail- 
ing vessel  failed  to  do.  The  Fenham^  6  Moore, 
P.  C.  (N.S.)  501  ;  L.  R.  3  P.  C.212  ;  23  L.T.  329. 

Light  Extingniihed.]— A  steamship  (in  1849) 
held  in  fault  for  a  collision  caused  by  one  of  her 
side-lights  being  extinguished.  The  Rob  Roy^ 
3  W.  Rob.  190. 

Seagoing  Ship  —  Thames  Sailing  Ballaet 
Lighter.]  —  A  Trinity  House  sailing  balhist 
lighter  held  not  to  be  a  seagoing  ship  required 
by  the  regulations  to  carry  lights.  The  C.  S. 
Butler,  L.  R.  4  A.  &  E.  238  ;  31  L.  T.  549  ;  23 
W.  R.  113  ;  2  Asp.  M.  C.  408. 

Ship  dredging  with  Anchor— Side-lighti.]-— 
A  vessel  dredging  with  her  anchor  down  is  not 


required    to  carry  side-lights.      The    Smyrna, 
cited  Lush.  385. 

Sailing  Yeeeel  towing  Another.] — A  brigan- 
tine  with  a  cutter  towing  astern  came  into  col- 
lision with  another  ship,  in  the  Bristol  Channel, 
after  dark.  The  brigantine  had  the  regulation 
side-lights  exhibited,  but  the  cutter  had  only  a 
white  light  exhibited  at  her  masthead.  The 
brigantine  was  sailing  close-hauled  on  the  star- 
hoxrd  tack,  whilst  the  other  ship  was  going  free  : 
— Held,  that  the  regulations  as  to  lights  had 
been  infringed  by  the  cutter,  and  that  tiie  vessel 
towing  her  was  to  be  deemed  in  fault  for  the 
collision  by  virtue  of  the  provisions  of  the  17th 
section  of  the  Merchant  Shipping  Act,  1873. 
The  Mary  Hovngell,  48  L.  J.,  Adm.  54  ;  4  P.  D. 
204  ;  40  L.  T.  368. 

Wrong  Light! — ^Preenfflption  of  Hegligenoe.] 
— A  ship  carrying  her  side*lights  with  screens 
shorter  than  required  by  the  regulations  is  not 
to  be  deemed  in  fault  if  the  shortness  of  the 
screens  could  not  by  any  possibility  have  con- 
tributed to  the  collision.  The  Fanny  M.  Carvill, 
44  L.  J.,  Adm.  34  ;  13  App.  Cas.  455,  n. ;  32 
L.  T.  646  ;  24  W.  R.  62  ;  2  Asp.  M.  C.  569— P.  C. 

Where  two  ships  incurred  damage  in  a  col- 
lision, and  it  was  found  that  one  of  them  was  to 
blame  for  improper  navigation,  and  that  the 
other  had  infringed  the  regulations  with  respect 
to  lights  : — Held,  that,  in  the  absence  of  proof 
that  such  infringement  could  not  possibly  have 
contributed  to  the  collision,  the  damage  must  be 
divided  according  to  the  ordinary  rule  of  the 
court  of  admiralty.  The  Fanny  M,  Carvill, 
supra,  approved.  The  Hochung,  The  Lapwing, 
China  MerohawU^  8.  N.  Co,  v.  jBignold,  51  L.  J., 
Adm.  92  ;  7  App.  Cas.  512  ;  47  L.  T.  485  ;  31 
W.  R.  303  ;  5  Asp.  M.  C.  39— P.  C. 

Absenoe  of  Lights— Ho  Evidonee  that  it  eon- 
tribnted  to  ColUsion.] — An  action  for  damages 
by  collision  in  the  Thames  was  brought  by  the 
owners  of  a  barge  against  the  owners  of  a 
steamer.  The  steamer  had  been  obliged  to  alter 
her  course  in  order  to  avoid  another  barge,  and 
the  barge  with  which  the  collision  took  place 
was  last  of  three  in  tow  of  a  tug,  and  dia  not 
carry  a  light  as  directed  by  the  rules  of  the 
Thames  conservancy ;  but  there  was  no  evidence 
that  the  want  of  a  light  contributed  to  the  colli- 
sion : — Held,  that  the  steamer  was  not  to  blame, 
and  that  she  might  have  acted  differently  if  the 
barge  had  carried  a  light.  The  action  was  dis- 
missed without  costs ;  but  semble  that  in  suc- 
cessful admiralty  appeals  the  appellants  will 
have  the  costs  of  the  appeal.  The  Stcaneea  v. 
The  Condor,  48  L.  J.,  Adm.  33  ;  4  P.  D.  115  :  40 
L.  T.  442  ;  27  W.  R.  748  ;  4  Asp.  M.  C.  115— C.  A. 

Article  3. 

Towing  Lights ;  eorretponding  with  Article  4  of 

1880  and  1884. 

Towing  Lights.] — The  object  of  the  rule  as  to 
towing  lights  is  to  shew  other  ships  that  the 
towing  ship  is  incumbered.  The  America  and 
The  Syria,  43  L.  J.,  Adm.  30  ;  L.  R.  6  P.  C.  127, 
131  ;  31  L.  T.  24  ;  22  W.  R.  927  ;  2  Asp.  M.  C.  350. 

ARTICLE  4. 

Ships  not  under  Command  ;  corresponding  with 
Article  5  of  1880  and  1884. 

Steamship  making  Five  Knots.]  — The  steam- 
ship "  P.  Caland,"  owing  to  an  accident  to  her 
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machineiy,  was  making  wrj  at  a  gpeed  of 
between  four  and  five  knots,  instead  of  her 
normal  speed  of  eleven  knots ;  she  could  be 
steered,  but  could  not  reverse  as  easily  as  before 
the  accident.  She  was  carrying  the  three  red 
lights  in  place  of  the  white  light :— Held,  that 
under  the  above  circumstances  the  *'  P.  Caland  " 
could  not  be  said  to  have  been  "not  under 
command  "  within  the  meaning  of  the  Regula- 
tions. The  P.  Caland,  The  P.  Caland  and 
Freight  (^Owners)  v.  Glamorgan  Steamship  Ca., 
62  L.  J.,  Adm.  41  ;  [18931  A.  C.  207  ;  1  R.  138  ; 
68  L.  T.  469  ;  7  Asp.  M.  C.  317— -H.L.  (E.) 

Ship  parted  firom  Anchor.] — A  ship  parted  her 
cable  in  a  gale,  drove  over  a  sand,  and  came  into 
collision  with  another  to  leeward.  She  had  no 
red  light  exhibited:— Held,  that  there  was  no 
statutory  presumption  of  fault.  The  Buekhuret, 
51  L.  J.,  Adm.  10  ;  6  P.  D.  132  ;  46  L.  T.  108  ; 
30  W.  R.  232  ;  4  Asp.  M.  C.  484. 

Btaamship  Biding  by  Chaini  —  Anchors 
unshaeklod.] — ^Where  a  steamship  has  become 
unmanageable  and  is  riding  head  to  wind  by  her 
chains  with  anchors  unshackled,  it  is  her  duty 
to  exhibit  the  three  red  lights  prescribed  by 
Article  5  (a)  of  1884,  and  to  keep  her  steam  up 
in  order  that  she  may  immediately  be  brought 
under  control  should  the  necessity  arise.  The 
Faedrelandet,  64  L.  J.,  Adm.  122  ;  [1895]  P.  205  ; 
72  L.  T.  660  ;  8  Asp.  M.  C.  1— C.  A. 


Abticle  5. 

Sailing  Ships  and  Ships  in  Tow;  corresponding 
wUh  Article  6  of  1880  and  1884. 

Ship  HoTo-to — Under  Waj.j — A  ship  hove-to 
is  under  way  within  the  meaning  of  the  Regula- 
tions. The  Rosalie,  50  L.  J.,  Adm.  3  ;  5  P.  D. 
245  :  44  L.  T.  32  ;  4  Asp.  M.  C.  384.  The  London 
or  City  of  London,  11  Moore,  P.  C.  307  ;  Swabey, 
245,  306;  5  W.  R.  78.  Th^  James.  11  Moore, 
P.  C.  162 ;  Swabey,  55,  60 ;  4  W.  R.  353.  The 
Pennsylvania,  23  L.  T.  55. 

Trawler  at  work — ^tinder  way.]  —  A  trawler 
with  her  gear  down,  fishing,  is  under  way.  The 
Bunelm,  53  L.  J.,  Adm.  81  ;  9  P.  D.  164  ;  51 
L.  T.  214  ;  32  W,  R.  970  ;  5  Asp.  M.  C.  304,  infra, 
col.  794.  See  also  The  EdUh,  Ir.  R.  10  Eq.  345. 
Th^  Englishman,  47  L.  J.,  Adm.  9 ;  3  P.  D.  18  ; 
37  L.  T.  412  ;  3  Asp.  M.  C.  506. 

Ship  bringing  up  —  Under  Way.]  —  A  ship 
coming  to  an  anchor  and  hauling  down  her  jite 
is  under  way.  The  Adriatic,  33  L.  T.  102  ;  3 
Asp.  M.  C.  16. 

Ship  Driving.] — Semble,  a  ship  parted  from 
her  anchors  and  oriving  about  in  an  unmanage- 
able state  should  not  carry  her  side-lights.  The 
Buchhurst,  supra,  sed  qa. 


ABTIGLES  6  A17D  7. 

Small  Craft ;  corresponding  with  Article  7  of 
1880  and  1884. 

As  to  what  craft  may  carry  these  lights.  See 
The  Livingstone,  Swabey,  579 ;  The  Calla, 
Swabey,  465  ;  The  Tirzah,  48  L.  J.,  Adm.  15  ;  4 
P.  D.  33  ;  39  L.  T.  547  ;  4  Asp.  M.  C.  55. 


Abticle  8. 

Pilat  Boats;  corresponding  with  Article  9  of 
1880  and  1884. 

Pilot  Boat— Unlieonsod  Pilots.]  —  Semble,  a 
boat  with  a  pilot  on  board  or  serving  ships,  is  a 
pilot  boat,  whether  the  pilot  is  licensed  or  not. 
The  Maru  Hounsell,  4S  U  J.,  Adm.  5^  ;  4  P.  D. 
204  ;  40  L.  T.  368  ;  4  Asp.  M.  G.  101. 


Abticle  9. 

Fishing  Boats;  eorrespanding  with  Article  10  of 
1880  and  1884. 

Trawlor*i  Lights.] — A  trawler  carrying  a  white 
light  at  the  masthead,  as  well  as  sidelights, 
infringes  the  regulations  of  1884.  The  Chusan, 
53  L.  T.  60  ;  5  Asp.  M.  C.  476. 

A  French  trawler  and  a  schooner  were  in 
collision  before  sunrise.  The  trawler  was  about 
about  to  shoot  her  net,  and  had  a  white  light  at 
her  masthead  and  no  sidelights : — Held,  tlutt  the 
trawler  had  not  complied  with  the  regulations  of 
1863.  The  Englishman,  47  L.  J.,  Adm.  9  ;  3 
P.  D.  181  ;  37  L.  T.  412  ;  3  Asp.  M.  C.  506. 

A  trawler  going  over  the  ground  at  the  rate  of 
a  quarter  of  a  knot  in  the  hour  with  her  trawl 
down  held  not  in  fault  (under  article  9  of  the 
regulations  of  1863)  for  exhibiting  a  bright  white 
light  only.     The  EdUh,  Ir.  R.  10  Eq.  345. 

Trawler  at  Work.] — A  steam  trawler,  whilst 
engaged  in  trawling  at  the  rate  of  two  and  a  half 
knots  an  hour  through  the  water  and  four  and  a 
half  knots  an  hour  over  the  g^und,  carrying  a 
single  white  light,  was  run  down  by  the  '*  D.  "  : 
it  being  admitted  that  the  "D."  was  to  blame, 
the  question  arose  whether  the  trawler  was  not 
also  to  blame  for  not  carrying  sidelights : — 
Held,  that  the  trawler  was  also  to  blame,  since 
she  was  a  vessel  under  way,  and  therefore  sub- 
ject to  article  3  of  1880,  and  not  to  article  9  of 
1863 : — Held,  on  appeal,  that  the  decision  was 
right ;  but  on  the  ground  that  though  the  trawler 
was  one  of  a  class  of  vessels  within  article  9  of 
1863,  she,  in  order  to  be  "  stationary"  within  the 
meaning  of  that  article,  was  bound  not  to  go 
faster  than  was  necessary  to  keep  herself  under 
command  whilst  fishing,  and  that  as  her  speed 
was  greater  than  was  necessary  for  so  doing,  she 
was,  at  the  time  of  the  collision,  within  article  3 
of  the  regulations  of  1880.  The  Bunelm,  53 
L.  J.,  Adm.  81  ;  9  P.  D.  164  ;  51  L.  T.  214  ;  32 
W.  R.  970 ;  5  Asp.  M.  C.  304— C.  A.  And  see 
The  Edith,  supra. 

A  sailing  vessel  engaged  in  trawling  is  not 
bound  to  exhibit  to  an  approaching  vessel  the  red 
pyrotechnic  lights  required  by  the  order  in 
council  of  the  24th  of  June,  1885.  unless  there  is 
risk  of  collision.  The  Orion,  60  L.  J.,  Adm.  90  ; 
[1891]  P.  307  ;  66  L.  T.  500  ;  7  Asp.  M.  C.  88. 

By  article  10  (d)  of  1884  '*if  a  vessel  when 
fishing  becomes  stationary,  in  consequence  of  her 
gear  getting  fast  to  a  rock  or  other  obstruction, 
she  shall  shew  the  light  and  make  the  fog  signal 
for  a  vessel  at  anchor"  : — Held,  that  the  rule  is 
applicable  although  the  weather,  when  the  vessel 
becomes  stationary,  is  clear.  The  Warwick,  15 
P.  D.  189  ;  63  L.  T.  561  ;  6  Asp.  M.  C.  545. 

The  plaintiffs  steam  trawler,  above  twenty 
tons  register,  while  fishing  with  the  trawl  down 
in  the  night  and  going  at  the  rate  of  one  and  a 
half  knots  an  hour,  came  in  collision  with  the 
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defendants*  sailing  ship.    The  trawler  was  carry-  ]swh.  as  the  firing  of  a  gnn,  the  shewing  a  light. 


ing  a  lantern  in  front  of  her  foremast  head, 
shewing  a  white,  g^en,  and  red  light,  and  about 
six  or  seven  feet  below  it  a  white  light,  according 
to  order  in  council  of  December  30th  1884.  The 
trawler  did  not  attempt  to  get  out  of  the  way  of 
the  sailing  ship  : — Held,  that  the  trawler  was  not 
to  blame  for  the  collision ;  that  article  1 7  of 
1884  did  not  apply,  inasmuch  as  there  were 
**  special  circumstances,"  within  the  meaning  of 
article  23  which  authorised  a  departure  from 
article  17,  that  by  carrying  the  lights  which  she 
did,  she  apprised  other  vessels  that  she  was  not 
able  to  get  out  of  the  way,  for  such  lights  as  she 
carried  were  the  regular  lights  of  steam  vessels 
engaged  in  trawling  which  are  not  bound  by  the 
requirements  of  article  17.  The  Ikveedidalef  68 
L.  J.,  Adm.  41  ;  14  P.  D.  164  ;  61  L.  T.  371  ;  37 
W.  R.  783  ;  6  Asp.  M.  C.  430. 

Sow  Boat  at  Anehor.] — "  Open  boat"  in  article 
10  (/)  (of  the  Regulations  of  1884)  held  not  to 
apply  to  a  boat  propelled  entirely  by  oars.  Carse 
V.  North  British  Steam  Packet  Co.,  22  Ct.  of 
Sess.  Cas.  (4th  ser.)  476. 

A  fishing  boat,  in  1862,  held,  under  17  &  18 
Vict.  c.  104,  not  to  be  required  to  carry  the 
statutory  lights  ;  but  held  to  be  in  fault  for  not 
shewing  a  light.  The  Olivia,  Lush.  497 ;  6  L.  T. 
398. 

Article  10. 

Overtaken  Ship;    Stem  Light;  corresponding 
wUh  Article  11  of  1880  and  1884. 

Itarn  Light  —  Law  proTioiu  to  IMO.]  — 
Although  a  ship  is,  under  some  circumstances, 
bound  to  keep  a  look-out  astern,  and  to  shew  a 
light  or  to  give  a  signal  to  another  ship  over- 
taking her,  and  evidently  unable  to  see  her, 
nevertheless,  where  a  steamer  going  at  a  high 
rate  of  speed  in  a  fair  way  overtakes  a  sailing 
ship  shewing  no  light  or  signal,  and  does  not  see 
her  until  too  near  to  avoid  a  collision,  although 
keeping  a  Rood  look-out,  the  steamer  will  be  held 
alone  to  blame,  if  a  lower  rate  of  speed  would 
have  given  the  steamer  time  to  avoid  the  collision 
upon  sighting  the  sailing  ship.  The  Earl  Spencer, 
33  L.  T.  236  ;  3  Asp.  M.  C.  4— P.  C. 

On  a  dark  morning  before  daybreak  in  October, 
a  small  schooner  with  a  crew  of  only  four  men 
was  beating  up  into  the  outer  harbour  of  Holy- 
head when  she  was  run  into  from  behind  and 
sunk  by  a  large  paddle-wheel  steamer  which  was 
entering  the  harbour  at  a  speed  of  between  ten 
and  eleven  knots.  To  recover  for  the  damage 
sustained  in  the  collision  a  cause  of  damage  was 
brought  by  the  owners  of  the  schooner  against 
the  steamer  :— Held,  first,  that  the  steamer  was 
to  blame  for  entering  the  harbour  at  too  great  a 

speed.    lb. 

Held,  also,  that  under  the  circumstances  of  the 
case  the  exhibition  of  a  stem  light  was  not  obli- 
gatory on  the  schooner,  and  that  the  steamer  was 
alone  to  blame  for  the  collision.    IK 

It  is  primft  facie  the  duty  of  an  overtaking 
ship  to  keep  out  of  the  way  of  a  ship  ahead  of 
her ;  but  if  the  latter  ship  sees  another  approach- 
ing her  from  a  direction  where  her  lights  are  not 
visible,  and  which  vessel  she  had  reason  to  sup- 
pose does  not,  in  fact,  whether  keeping  a  good 
look-out  or  not,  see  her,  and  is  likely  to  come 
into  collision  with  her,  it  is  her  duty  to  give 
some  warning  to  the  overtaking  ship,  not  neces- 
arily  by  exhibiting  a  light,  but  by  some  signal, 


or  otherwise,  which  will  indicate  her  where- 
abouts to  the  overtaking  ship,  and  call  the  atten- 
tion of  that  ship  to  the  danger  of  a  collision. 
The  Anglo-Indian,  83  L.  T.  233  ;  23  W.  R.  882  ; 
3  Asp.  M.  C.  1— P.  C. 

Where  one  vessel  during  the  night  time  is 
overtaking  another  within  the  meaning  of 
article  17  of  1863,  although  the  leading  vessel 
may  be  in  such  a  position  that  the  following 
vessel  cannot  see  the  regulation  lights  of  the 
leading  vessel,  the  latter  is  not  bound,  under 
ordinary  circumstances,  to  give  a  signal  or  shew 
a  light  to  the  following  vessel.  The  Chanonry 
and  The  Leverington,  42  L.  J.,  Adm.  68 ;  28  L.  T. 
284  ;  1  Asp.  M.  C.  669. 

A  vessel,  unless  there  is  apparent  danger,  is 
not  guilty  of  n^ligence  in  not  shewing  a  light 
to  a  vessel  following  her.  The  City  of  Brooklyn, 
1  P.  D.  276  ;  34  L.  T.  932 ;  24  W.  R.  1066  ;  3 
Asp.  M.  C.  230— C.  A. 

Apart  from  the  regulations,  it  is  a  proper 
measure  for  a  ship  being  overtaken  at  night  to 
shew  a  light  to  the  overtaking  vessel.  The 
Hannah  Park  and  The  Lena,  14  L.  T.  676.  And 
see  The  John  Fenwiek,  41  L.  J.,  Adm.  38  ;  L.  R. 
3  A.  &  E.  600  ;  26  L.  T.  322  ;  1  Asp.  M.  C.  249. 

Law  lubioqoont  to  IMO  —  Charaetor  and 
Position  of  Btarn  Light.]— Article  11  of  1884 
— ^which  directs  that  a  ship  being  overtaken  by 
another  shall  shew  from  her  stem  to  such  last- 
mentioned  ship  a  white  light,  or  a  flare-up  light 
— is  infringed  if  such  light  is  carried  in  any  way 
other  than  is  necessary  to  warn  overtaking 
vessels.  Where  therefore  such  light  is  so  placed 
or  carried  as  to  be  visible  over  part  of  the  area 
of  a  side-light  it  must  be  taken  that  there  is  a 
breach  of  article  11.  The  Palinurue,  57  L.  J., 
Adm.  21 ;  37  W.  R.  266— C.  A.  Affirming  13 
P.  D.  14  ;  68  L.  T.  633 ;  36  W.  R.  768 ;  6  Asp. 
M.  C.  271 ;  but  see  lb,,  as  to  36  &  37  Vict.  c.  66, 
s.  17— C.  A. 

In  an  action  for  collision  it  appeared  that  one 
of  a  pair  of  ordinary  binnacle  lamps  in  the  plain- 
tiffs  vessel  was  temporarily  removed  from  its 
place  and  used  as  a  stern  light : — Held,  that  in 
the  absence  of  affirmative  evidence  of  its  effi- 
ciency on  the  particular  occasion  it  could  not  be 
deemed  to  be  such  a  light  as  is  required  by  article 
11  of  1884.  The  Patroclus,  13  P.  D.  64 ;  68  L.  T. 
774  ;  36  W.  R.  928  ;  6  Asp.  M.  C.  286. 

A  smack  with  her  trawl  down  had  a  globular 
white  light  exhibited  from  her  weather  cross- 
tree  partially  hidden  from  overtaking  vessels  by 
her  sails,  and  did  not  exhibit  any  other  white 
light  or  flare-up  to  an  overtaking  steamer: — 
Held,  that  this  was  an  infringement  of  article  1 1 
of  1884.  The  Padfie,  63  L.  J.,  Adm.  67  ;  9  P.  D. 
124  ;  61  L.  T.  127 ;  33  W.  R.  124 ;  6  Asp.  M.  C.  263. 


Binnaole  Light  Bot  sufloioBt.]  —  The  pro- 
visions of  article  11  of  1880,  that  a  ship  being 
overtaken  by  another  shall  shew  from  her  stem 
a  Ught,  are  not  complied  with  where  the  only 
light  astern  is  the  binnacle  light  in  the  binnacle. 
The  Breadalbane,  7  P.  D.  186  ;  46  L.  T.  204;  4 
Asp.  M.  C.  606. 

Tizodlten  Light]— The  "D.,"  in  tow  of  a 
steam-tug,  was  exhibiting  from  her  stem  a  fixed 
bright  light,  when  she  was  ran  into  by  the  "  S.," 
which  was  overtaking  her.  There  were  a  great 
many  vessels  in  the  vicinity,  some  of  which  had 
overtaken  and  passed  the  "  D.,"  and  others  were 
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overtaking  her : — Held,  that  in  these  circum- 
stanceB  it  was  not  an  infringement  of  the  regula- 
tions of  1884  to  carry  a  fixed  stem  light.  The 
ataheshy,  69  L.  J.,  Adm.  72  ;  15  P.  D.  166  ;  63 
L.  T.  115  ;  39  W.  R.  80  ;  6  Asp.  M.  G.  532. 

The  stem  light  is  (1880)  not  required  to  be 
fixed.     See  The  Breadalhane,  infra,  ool.  807. 

It  is  a  breach  of  article  11  (of  1884)  to  carry 
the  stem  light  fixed.     The  Imbro^  infn. 

How  long  to  be  Xzhibitod.] — A  smack  being 
overtaken  by  a  steamship  shewed  a  stem  light 
until  risk  of  collision  had  apparently  determined. 
The  steamship  then  altered  her  helm  and  a 
collision  followed : — Held,  that  the  smack  was 
not  in  fault.  The  Beihsr,  45  L.  T.  767 ;  4  Asp. 
M.  C.  478  (overruled  in  The  Main^  infra). 

The  stem  light  must  be  shewn  not  once  and  for 
a  short  time  only,  but  from  time  to  time  while 
the  ship  is  "being  overtaken"  within  the  meaning 
of  the  article.  The  Euequibo,  57  L.  J.,  Adm.  29  ; 
13  P.  D.  51  ;  68  L.  T.  596  ;  6  Asp.  M.  C.  276. 

One  exhibition  of  a  fiare-up  light  by  a  vessel 
which  is  being  overtaken  by  another  is  not  a 
sufficient  compliance  with  article  1 1  of  1884,  but 
the  light  should  be  exhibited  from  time  to  time 
so  long  as  there  continues  to  be  an  overtaking 
vessel.  The  JSuequibOj  supra,  approved.  The 
Jfasset  Hound,  6  E.  764 ;  71  L.  T.  12 ;  7  Asp. 
M.  C.  467— C.  A. 

OrortaUag  Ship,  what  is.] — An  overtaking 
vessel  within  the  meaning  of  article  11  is  one 
which  is  approaching  another  from  aft,  and  is 
more  than  two  points  abaft  the  beam  of  the  fore- 
most ship.  The  Imhn\  58  L.  J.,  Adm.  49  ;  14 
P.  D.  73  ;  60  L.  T.  936  ;  37  W.  R.  569  ;  6  Asp. 
M.  C.  392. 

Where  one  of  two  ships  is  abaft  the  beam  of  the 
other  in  such  a  position  that  the  hinder  ship 
cannot  see  the  sidelights  of  the  leading  ship,  and 
the  former  is  going  at  a  greater  speed  than  the 
latter,  and  getting  nearer  to  her,  the  latter  is  a 
*'  ship  which  is  being  overtaken  by  another  "  within 
the  meaning  of  article  11  of  1884,  even  though  the 
hinder  ship  broadens  on  her  quarter  ;  and  she  is 
in  such  circumstances  bound  to  shew  a  stem  light 
in  sufficient  time  to  enable  the  other,  by  the 
exercise  of  reasonable  precautions,  to  avoid  risk  of 
collision.  The  Main,  65  L.  J.,  Adm.  70  ;  11  P.  D. 
132  ;  55  L.  T.  16  ;  34  W.  R.  678  ;  6  Asp.  M.  C.37 
— C.  A. 

ABTIGLB  11. 

Riding  Light ;  eorreeponding  with  Article  8  of 

1880  and  1884. 

Ship  athoro  in  Fairway.] — ^A  ship  ashore  in  a 
fairway  must  exhibit  a  light  to  warn  other  ships. 
The  Industrie,  40  L.  J.,  Adm.  26 ;  L.  R.  3  A.  &  E. 
303 ;  24  L.  T.  446  ;  19  W.  R.  728  ;  1  Asp.  M.  C. 
17  ;  Kidion  v.  Me  Arthur,  5  Ct.  of  Sess.  Gas. 
(4th  ser.)  936. 

fbip  Dredging  with  Anohor.  ]— A  ship  dropping 
up  with  the  tide  stem  foremost  is  not  at  anchor 
within  the  Thames  rules.  The  Indian  Chief, 
58  L.  J.  Adm.,  25  ;  14  P.  D.  24  ;  60  L.  T.  240 ;  6 
Asp.  M.  C.  362. 

Biding  Lifhts  in  Horsey  Boa  Clhannolf.]~ 
Vessels  at  anchor  in  the  sea  approaches  to  the 
River  Mersey  are  required  by  37  &  38  Vict.  c.  52, 
s.  1,  to  exhibit  a  white  light  at  the  main  or  mizsen 
mast  in  addition  to  the  white  light  prescribed  by 
25  Jc  26  Vict,  c  63,  sched.,  Table  C,  article  7,  and 


a  vessel  omitting  to  exhibit  such  additional 
light  will,  where  the  omission  may  have  caused 
or  contributed  to  a  collision,  be  held  to  blame 
under  36  &  37  Vict  c  85,  s.  17.  The  Lady 
Doumehire,  48  L.  J.  Adm.  41  ;  4  P.  D.  26  ;  39 
L.  T.  236  ;  27  W.  R.  648  ;  4  Asp.  M.  C.  28. 

Ship  at  anohor  with  lido  lights  np— ThaaMi 
SnlOB.]— See  TheWega,  infra,  col.  836. 

Ship  riding  to  hor  Chain  t  ■ -AiiDhornnshaoklod.] 

— See  The  Faedrelandet,  supra,  coL  793. 


Articls  12. 

Flare;  new. 

Old  Law.]— For  the  old  law  as  to  flare,  see  The 
Merchant  Prince,  54  L.  J.,  Adm.  79 ;  10  P.  D. 
139  ;  63  L.  T.  914  ;  34  W.  R.  231  ;  6  Asp.  M.  C. 
620 ;  The  John  Fenwieh,  41  L.  J.,  Adm.  38 ; 
L.  R.  3  A.  &.  £.  500  ;  26  L.  T.  322  ;  1  Asp.  M.C. 
249. 

ABTIGLB  13. 

Mei^-<f'War*e  Lights;  corresponding  loith 
Article  26  </1880  am/ 1884. 

The  Bognlations  and  OoTomment  Ihips.] — 

Although  the  regulations  are  not,  under  the 
merclumt  shipping  acts,  binding  on  her 
majesty^s  ships,  if  the  latter  submit  to  the  juris- 
diction the  question  of  negligence  will  be  tried 
by  the  regulations.  B'.M.S.  T\)paxe,  10  L.  T. 
659 ;  12  W.  R.  923 ;  H,M,8.  Supply,  12  L.  T. 
799. 


Foreign  Ihips  of  War.]— 7A«  Lord  Byron, 


cited,  Maude  &  Pollock  on  Shipping  (4th  ed.), 
607,  n. 

,.    Article  14. 
Steamship  under  Sail ;  new. 

Abtiole  15. 

Fog  Signals ;  corresponding  with  Article  12  of 

1880  and  1884. 

tailing  Yosool  in  Btayt— Yog-horn.] --Where 
a  sailing  vessel  is  tacking  in  a  fog,  she  is  not 
relieved  during  the  manoeuvre  from  giving  the 
signals  prescribed  by  article  12  of  1884,  and  it  is 
her  duty  until  she  gets  the  wind  on  to  the  side 
other  than  that  on  which  she  had  had  it  to  treat 
herself  as  still  on  the  same  tack  on  which  she 
was  when  she  began  to  go  about  and  to  make 
the  prescribed  signal,  and  only  to  change  that 
signal  when  she  gets  the  wind  on  the  other  side. 
The  Constantia,  62  L.  T.  236  ;  38  W.  R.  272  ;  6 
Asp.  M.  C.  478. 

Hoehanioal  Fog-horn.] — A  barque  provided 
only  with  a  mouth  fog-horn  came  into  collision 
during  a  fog  with  a  steamship.  The  fog-horn 
was  duly  sounded  before  the  collision,  and  was 
heard  by  those  on  board  the  steamship,  and  those 
on  board  the  steamship  neglected  for  some  time 
after  they  heard  the  fog-horn  to  stop  or  reverse 
the  engines.  Tbe  steamship  was  held  to  blame. 
The  barque  was  held  to  be  deemed  in  fault  for 
not  using  a  fog-horn  to  be  sounded  by  mechanical 
means,  as  required  by  article  12  of  1880.  The 
circumstance  that  the  barque  left  the  port  a  few 
days  before  the  r^^lations  came  into  force  was 


799 


SHIPPING— XX.  CoUiftwn. 


800 


held  not  to  afford  any  valid  excuse  for  the  neglect 
of  those  in  charge  of  her  to  furnish  her  with  a 
fog-horn  to  be  sounded  by  mechanical  means. 
The  Love  Bird,  6  P.  D.  80  ;  44  L.  T.  660  ;  4  Asp. 
M.  C.  427.  See  also  The  Pennsylvania  and  The 
Steamehip  Weetphalia^  infra. 

Aiseident  to  Heohaaieal  Fog-lfcoriL]— Where 

the  mechanical  fog-horn  of  a  sailing  ship  breaks 
down,  and  a  mouth-horn  is  made  use  of  in  its 
place,  the  departure  from  the  regulations  is 
necessary,  and  the  vessel  is  not  to  blame.  The 
Chilian,  45  L.  T.  623  ;  4  Asp.  M.  C.  478. 

Fog-bank — Ship  eonoealed  in.] — In  the  neigh- 
bourhood of  a  fog-bank  Id  which  other  ships  may 
be  hidden,  it  is  the  duty  of  a  vessel  to  sound  her 
fog-horn,  though  not  in  the  fog  herself.  7 he 
AfUaneMe,  45  L.  T.  151  ;  4  Asp.  M.  C.  218,  438— 
H.  L.  (E).  The  N,  Strong,  [1892]  P.  106  ;  67 
L.  T.  299  ;  7  Asp.  M.  C.  194,  infra,  col.  801. 

Yeisel  at  Anchor — Bell.] — A  vessel  at  anchor 
in  the  Mersey  held  in  fault  for  a  collision  with 
a  ferry  steamship  in  a  fog,  caused  by  her  not 
ringing  her  bell.  The  Sorth  American  and  The 
Wild  Rose,  14  L.  T.  68. 

Tkamoi  Barge  in  Fault  for  not  ringing  Bell.] 
— See  The  Blue  Bell,  infra,  coL  835. 

Old  Law.] —Apart  from  the  regulations,  it  is 
the  duty  of  a  ship  in  a  fog  to  sound  her  fog-horn. 
Ths  Carron,  1  Spinks,  91. 

ARTICLE  16. 

Speed  in  Fogt ;  corresponding  with  Article  13  qf 

1880  and  1884. 

Whiitlo  heard  ahead  —  Bnty  of  Steamer  — 
Speed.] — A  steamship,  the  "  D.,"  in  a  dense  fog  off 
Ushant,  proceeding  at  slow  speed,  heard  a  whistle 
about  three  points  on  her  starboard  bow ;  the 
whistle  was  repeated  several  times  and  answered 
by  the  "  D."  In  about  a  quarter  of  an  hour  from 
the  first  sound  of  the  whistle  the  steamship  "£." 
appeared  about  a  length  from  the  *'  D."  crossing 
from  starboard  to  port.  The  engines  of  the  "  D." 
were  reversed  full  speed,  but  a  collision  occurred. 
The  court  having  held  both  ships  to  blame,  the 
owners  of  the  '•  D."  appealed  : — Held,  by  the 
court  of  appeal,  that  the  "D."  was  also  to 
blame,  for  she  should  have  been  brought  to  as 
complete  a  standstill  as  possible,  without  getting 
out  of  command,  at  an  early  period  after  the  first 
sound  of  the  whistle,  and  should  have  also 
stopped  and  reversed  sooner.  The  Dordogne, 
54  L.  J.,  Adm.  29 ;  10  P.  D.  6 ;  51  L.  T.  650 ; 
33  W.  R.  360  ;  5  Asp.  M.  C.  328— C.  A. 

Where  two  steamships,  invisible  to  each  other 
by  reason  of  a  thick  fog,  find  themselves  gradu- 
ally approaching  each  other  until  they  are  within 
a  few  ships*  length  of  each  other,  each  of  them 
ought  at  once  to  stop  and  reverse  her  engines  in 
compliance  with  article  18  (of  1884),  unless  the 
whistle  of  the  other  clearly  indicates  that  she  is 
upon  Buch  a  course  that  she  will  pass  clear  with- 
out involving  risk  of  collision,  or  unless  there 
are  circumstances  which  make  it  impossible  or 
dangerous  to  stop  and  reverse  the  engines.  The 
Ceto,  14  App.  Cas.  670  ;  62  L.  T.  1  ;  6  Asp.  M.  C. 
479— H.  L.  (E.) 

And  see  further  as  to  the  duty  of  steamships  in 
fog,  article  23,  post,  cols.  816.  seq. 

A  collision  happaied  between  the  steamship 
"  I."  and  the  barque  "  Z."  in  a  fog.    It  was  proved 


that  the  "  I."  had  reduced  her  speed  so  far  as  was 
possible  without  stopping  her  way  altogether  : — 
Held,  that  she  had  not  infringed  article  13  of  1880. 
The  Zadok,  53  L.  J.,  Adm.  72 ;  9  P.  D.  114  ;  60 
L.  T.  695  ;  82  W.  B.  1008  ;  6  Asp.  M.  C.  252. 

It  is  the  duty  of  those  who  have  charge  of  a 
steamship  in  motion  daring  a  dense  fog  on  first 
hearing  the  whistle  of  a  steamship  in  such  close 
proximity  to  them  that  risk  of  collision  between 
the  two  vessels  is  involved,  to  bring  their  vessel 
immediately  to  a  standstill  on  the  water,  and 
not  execute  any  manoeuvre  with  their  helm  until 
they  have  definitely  ascertained  the  position  and 
course  of  the  other  ship.  The  Kirhy  Ball,  52 
L.  J.,  Adm.  31  ;  8  P.  D.  71  ;  48  L.  T.  797 ;  31 
W.  R.  658  ;  5  Asp.  M.  C.  90. 

If  an  officer  in  charge  of  a  vessel  in  a  fog  hears 
a  whistle  ahead,  he  must  act  sooner  than  if  it  is 
heard  from  any  other  quarter,  and  on  the  proba- 
bility that  the  vessel  which  is  sounding  the 
whistle  is  coming  towards  him — Per  Lord  Esher. 
M.R.  The  Ehor,  11  P.  D.  25  ;  54  L.  T.  200  ;  3+ 
W.  B.  448  ;  5  Asp.  M.  C.  560. 

A  steamship,  navigating  in  a  fog  at  a  moderate 
speed,  hearing  a  whistle  sounded  many  times, 
indicating  that  a  steamer  was  approaching  her, 
and  had  come  very  near  to  her,  so  near  that  if 
the  vessels  had  then  been  stopped  they  would 
have  been  within  hailing  distance,  is  bound, 
under  the  16th  article,  not  only  to  stop  the 
motion  of  her  engines,  but  to  reverse  them,  so  as 
to  stop  the  motion  of  the  vessel,  and  ought  not 
to  wait  until  the  vessels  sight  each  other,  when 
such  a  manoeuvre  may  be  too  late.  The  Frank- 
land  and  The  Kestrel,  Morton  v.  Hutchinson,  * 
Moore,  P.  C.  (N.B.)  365 ;  L.  R.  4  P.  C.  529 ;  27 
L.  T.  633  ;  1  Asp.  M.  C.  489. 

In  a  dense  fog  it  is  the  duty  of  a  steam  vessel 
to  anchor  as  soon  as  circumstances  will  permit. 
The  Otter,  L.  R.  4  A.  &  E.  203 ;  30  L.  T.  43 : 
22  W.  R.  557.     The  Girolamo,  3  Hag.  Adm.  169- 

A  steam  vessel  proceeding,  though  at  a  mode- 
rate speed,  under  steam,  in  a  dense  fog,  after  she 
had  reached  a  proper  anchorage-ground  : — Held, 
to  blame  for  so  doing.    Ih. 

Where  an  officer  in  charge  of  a  steamship  in  a 
dense  fog  hears  a  whistle  apparently  two  or  three 
points  on  the  bow,  but  cannot  be  sure  of  the 
bearing  within  a  point  or  two,  and  does  not  know 
the  hiding  of  the  vessel  whistling,  it  is  his  duty 
to  diminish  the  speed  of  his  vessel  to  the  utmost 
to  give  him  time  to  ascertain  the  manoeuvres  of 
the  other  vessel,  and  for  that  purpose  he  must 
either  reduce  the  speed  until  the  engines  are 
only  just  moving,  or  he  must  stop  them,  but  he 
need  not  necessarily  continue  to  keep  them 
stopped,  but  only  sufficiently  to  diminish  his 
way,  and  when  he  is  beginning  to  lose  steerage 
way,  then,  and  only  then,  may  put  them  on 
again,  but  as  slowly  as  is  possible.  The  fact  of 
a  steam-whistle  alleged  to  have  been  blown  in  a 
fog  not  being  heai>d  by  those  on  approaching- 
ship  is  not  necessarily  proof  that  there  was  a 
bad  look-out  on  the  approaching  ship,  as  the 
direction  in  which  and  the  distance  from  which 
the  sound  would  be  heard  is  uncertain.  The 
Bosetta,  59  L.  T.  342  ;  6  Asp.  M.  C.  310. 

A  sailing  vessel  in  tow  of  a  tug  and  a  steam- 
ship were  approaching  one  another  in  a  fog. 
The  captain  of  the  steamship  heard  a  whistle 
five  points  on  his  starboard  bow,  and  two  minutes 
later  he  heard  a  second  whistle  which  he  con- 
sidered to  be  broader  on  his  starboard  bow  and 
still  a  considerable  distance  off.  He  kept  on^ 
and  after  that  heard  another  whistle  more  ahead. 
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wherenpon  he  stopped  and  revetsed  his  engines, 
Rnd  gave  three  blasts.  He  then  saw  the  other 
vessels  about  a  hundred  yards  off,  and  a  collision 
took  place,  and  the  sailing  vessel  sank.  Jeune, 
P.,  decided  that  the  sailing  vessel  alone  was  to 
blame  : — Held,  applying  the  rule  laid  down  by 
the  house  of  lords  in  Th^  Ceto  (14  App.  Cas. 
670),  that  the  captain  of  the  steamship  ought  to 
have  stopped  on  hearing  the  second  whistle,  inas- 
much as  he  had  failed  to  prove  (the  burden  of 
proof  being  on  him)  that  there  were  indications 
of  such  a  kind  as  would  lead  a  seaman  of  reason- 
able care  and  skill  to  the  conclusion  that  the 
vessels  would  pass  well  clear  of  one  another 
without  danger  of  collision,  and  that,  under  the 
circumstances,  both  vessels  were  to  blame.  The 
Knarwater,  63  L.  J.,  Adm.  65  ;  6  R.  784— C  A. 

Duty  of  Steamor  before  o&taring  Fog.] — ^A 
collision  occurred  between  a  steamer  and  a 
sailing  vessel,  about  five  to  six  miles  S.W.  of  the 
Longshipe  in  the  English  Channel.  Immediately 
before  the  collision  the  steamer  was  proceeding 
S.W.  b.  S.  at  the  rate  of  eight  or  nine  knots,  and 
approaching  a  bank  of  fog,  in  which  the  saib'ng 
ship  was,  but  did  not  sound  her  whistle,  or 
reduce  her  speed.  The  sailing  vessel  (a  barque) 
was  heading  N.N.W.  with  a  moderate  south- 
easterly breeze  of  between  three  and  four,  and, 
under  all  plain  sail,  except  her  mainsail,  spanker 
and  light  sails,  was  making  about  four  knots  an 
hour.  In  an  action  of  damage  by  collision : — 
Held,  that  the  steamer  was  to  blame  for  exces- 
sive speed,  and  that,  though  it  was  not  an 
infraction  of  the  terms  of  articles  12  (a),  13,  of 
1884,  she  ought,  as  a  matter  of  precaution,  to 
have  whistled  on  approaching  the  fog,  and  also 
to  have  reduced  her  speed  : — Held,  also,  that  the 
sailing  vessel  had  not  infringed  article  13,  as, 
considering  the  locality,  she  was  not  proceeding 
at  a  rate  of  speed  beyond  what  was  necessary  to 
keep  her  well  under  command.  The  N,  Strong^ 
[1892]  P.  105  ;  67  L.  T.  299  ;  7  Asp.  M.  C.  194. 

Alteration  of  Helm.]— Where  those  in  charge 
of  a  steamship  in  a  dense  fog  hear  the  whistle  of 
another  steamship  on  either  bow,  but  not  so 
broad  that  they  may  reasonably  infer  that  she 
will  clear  their  vessel,  they  ought  not  to 
mancBUvre  with  the  helui  before  seeing  the  other 
vessel.    lb. 

The  plaintiffs*  vessel,  while  proceeding  in  a 
dense  fog,  heard  the  whistle  of  the  defendants' 
vessel  about  three  and  a  half  points  on  her  star- 
board bow,  and  thereupon  starboarded  her  helm. 
A  collision,  however,  occurred,  as  the  defendants' 
vessel  struck  her  on  her  starboard  quarter : — 
Held,  that,  under  the  circumstances,  the  plain- 
tiffs* vessel  was  not  to  blame  for  starboarding 
her  helm.  There  is  no  general  rule  that  a  vessel 
when  proceeding  in  a  fog  is  not  entitled  to  act 
with  her  helm,  but  that  each  case  must  depend 
upon  the  special  circumstances.  The  Vindmtwra. 
14  P.  D.  172  ;  38  W.  R.  69— C.  A.  And  see  The 
Kirhy  Hall,  supra. 

''Moderate  Bpeed *'—8teamihip.]— The  officer 
in  charge  of  a  steamer  on  hearing  a  whistle 
almost  right  ahead  should  reduce  her  speed  to  as 
low  a  rate  as  possible,  only  keeping  her  under 
command  ;  by  omitting  to  do  so  he  had  not  gone 
at  a  *' moderate"  sp^d  within  the  meaning  of 
article  13  of  1880.  The  Dordogne^  supra,  col. 
799,  commented  on — per  Loixl  Esher,  M.R.  The 
Ebor^  supra,  col.  800. 
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"  Moderate  speed  "  in  a  river  of  narrow  channel 
means  that  a  vessel  shall  be  brought  nearly  to  a 
standstill,  whether  the  whistle  or  foghorn  of 
another  veesel  is  heard  or  not ;  but  in  the  open 
sea  the  article  neetl  not  be  so  strictly  construed, 
unless  a  whistle  or  foghorn  is  heard — per  Brett, 
M.R.     The  Dordogne^  supra. 

A  collision  happened  between  the  steamship 
"  I."  and  the  barge  "  Z."  in  a  fog.  It  was  proved 
that  the  "Z."  was  proceeding  at  more  than  four 
knots  an  hour : — Held,  an  infringement  of  article 
13  of  1880,  for  the  term  "moderate  speed" 
means  that  a  vessel  is  to  reduce  her  speed  so 
far  as  she  can  consistently  with  keeping  steerage 
way.  The  Zadok,  53  L.  J.,  Adm.  72  ;  9  P.  D.  114  ; 
50  L.  T.  695  ;  32  W.  R.  1003  ;  5  Asp.  M.  C.  252. 

A  steamship  going  twelve  and  a  half  knots 
during  fog  in  mid-ocean  held  in  fault.  The 
Buropa,  14  Jur.  627. 

If  a  steamer  in  a  fog  cannot  reduce  her  speed 
sufficiently  to  comply  with  article  18  of  1884  with- 
out occasionally  stopping  her  engines,  it  is  the 
duty  of  those  in  charge  of  her  to  stop  them. 
The  RtMolution,  60  L.  T.  430  ;  6  Asp.  M.  C.  363. 
Cf.  The  JloseUa,  59  L.  T.  342  ;  6  Asp.  M.  C.  310, 

A  steamer  going  at  the  rate  of  seven  knots  an 
hour  ran  into  a  b&rque.  The  collision  occurred 
in  the  Atlantic  Ocean,  in  the  direct  line  to  New 
York,  about  200  miles  to  the  east  of  Sandy  Hook. 
There  was  at  the  time  a  thick  fog,  and  the  barque 
was  not  seen  till  within  a  ship's  length  of  the 
steamer.  The  barque,  though  hove-to,  was 
making  headway  at  the  rate  of  aboat  a  mile 
an  hour.  A  bell  was  frequently  sounded  on 
board  the  barque,  but  no  foghorn  was  used  :-^ 
Held,  that  the  steamer  was  alone  to  blame  for 
the  collision,  because  she  was  going  at  an  im- 
proper rate  of  speed,  and  because  wrong  and 
contradictory  orders  were  given  after  the  Imrque 
was  sighted.  The  Pennsylvania^  23  L.  T.  66 — 
P.O. 

The  rate  of  speed  proper  for  a  steamer  must 
depend  on  circumstances,  but  in  a  thick  fog  and 
at  a  part  of  the  ocean  whei*e  frequently  a  great 
number  of  vessels  are  congregated,  seven  knots 
an  hour  is  too  great.    lb. 

The  barque  was  wrong  in  not  using  a  foghorn 
as  required  by  the  admiralty  regulations ;  but 
though  a  foghorn  would  have  been  heard  further 
than  a  bell,  yet  the  neglect  to  use  a  foghorn 
was  not  the  cause  of  the  vessels  coming  into  the 
position  which  caused  the  collision.    lb. 

When  a  steamship  bound  to  the  westward  in 
the  English  Channel,  when  off  the  Caskets,  and 
ten  miles  therefrom,  was  running  at  a  speed  of 
eight  or  nine  knots  an  hour  in  a  dense  fog : — 
Held,  that  the  rate  of  speed  was  unlawful.  The 
WeMpluilia  (^Steuimhip),  24  L.  T.  76  ;  1  Asp. 
M.  C.  12. 

A  steamer  in  a  dense  fog  is  bound  to  go  as 
slow  as  it  is  possible  for  her  to  go  and  maintain 
steerage  way.    lb. 

In  the  locality  mentioned  the  omission  of  a 
sailing  vessel  in  a  dense  fog  to  sound  her  fog- 
horn until  she  heard  the  whistle  of  a  steamer 
quite  near,  was  great  neglect  on  her  part.  The 
horn  should  be  continually  sounded  from  the 
moment  fog  sets  in.    lb. 

Four  to  five  knots  an  hour  is  not  a  moderate 
speed  for  a  steamer  in  a  thick  fog  in  the  Baltic 
twenty-five  miles  east  of  Gothland.  Tlie  Magna 
Ch^irta,  25  L.  T.  512 ;  1  Asp.  M.  C.  193— P.  C. 

What  is  moderate  speed  depends  upon  the 
circumstances  of  each  case.  The  Zadok^  supra. 
S.  P.,  Tlie  Europa,  14  Jur.  627.     The  Dordogne, 
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supra.  The  Elytia^  infra.  Tlie  Ehor^  supra. 
The  CUy  of  Brooklyn,  1  P.  D.  276  ;  34  L.  T. 
932  ;  24  W.  R.  1066 ;  3  Asp.  M.  C.  230— C.  A. 
The  Owl  and  The  Ariadne,  9  Ct.  of  Sess.  Cas. 
(4th  ser.)  118. 

Apart  from  the  regulations,  excessive  speed  in 
fog  is  negligence.  The  Juliet  Enhine,  6  Not.  of 
Cas.  633.    TJie  Lord  Saumarez,  6  Not.  of  Cas.  600 

Bailing   Ship.] — What  is  a  *'  moderate 


speed  "  for  a  sailing  ship  in  a  fog  depends  on  the 
place  where  the  ship  happens  to  be  and  her 
handiness,  and  is  not  necessarily  proportioned  to 
or  less  than  the  maximum  speea  she  can  make 
under  the  circumstances.  A  speed  of  about  five 
knots  in  the  case  of  a  sailing  ship  out  in  the 
Atlantic  Ocean  is  a  *' moderate  speed,"  and,  in 
compliance  with  this  rule,  the  sailing  ship  being 
at  the  time  under  all  plain  sail,  and  going  as  fast 
as  she  can  ^ith  the  wind  on  her  quarter.  The 
Elmia,  46  L.  T.  840  ;  4  Asp.  M.  C.  640— C.  A. 

When  a  ship  m  tow  of  a  steam-tug  and  in 
charge  o^  a  duly  licensed  pilot  who  has  the 
conti«i  v'f  both  vessels,  is  navigating  a  river  in  a 
fog  fto  dense  that  the  banks  of  the  river  cannot 
be  seen,  and  those  on  board  the  tug  and  ship 
in  tow  do  not  know  in  what  direction  they  are 
going,  it  is  negligence  on  the  part  of  both  vessels 
to  proceed.  Smith  v.  St.  Laimrence  Tow-hoot  Co., 
L.  R.  5  P.  C.  308  ;  28  L.  T.  886  ;  21  W.  R.  569  ; 

2  Asp.  M.  C.  41. 

A  barque  with  nearly  all  sail  set,  going  five 
knots  in  a  frequented  part  of  the  English  Channel 
in  a  fog,  held  in  fault  under  article  13  of  1884. 
See,  per  Hannen,  P.,  as  to  the  duty  of  a  sailing  ship 
in  fogs.  The  Zadoh,  63  L.  J.,  Adm.  72  ;  9  P.  D. 
114  ;  60  L.  T.  695  ;  32  W.  R.  1003  ;  5  Asp.  M.  C. 
252. 

A  sailing  ship  carrying  a  press  of  sail  on  a 
foggy  night : — Held,  not  in  fault  for  the  collision, 
which  was  said  to  be  inevitable  accident.  The 
Menezer,  2  W.  Rob.  206. 

A  sailing  ship  in  a  fog  Inust  go  at  a  speed  at 
which  it  will  be  possible  to  avoid  another  ship 
when  seen.  Sailing  ships  under  a  press  of  sail 
in  a  fog  held  not  in  fault.  The  Itinerant,  2 
W.  Rob.  236. 

A  schooner  under  all  plain  sail  in  the  Bristol 
Channel  held  in  fault  for  not  going  at  a  moderate 
speed  in  fog.  The  Beta,  9  P.  D.  134  ;  61  L.  T. 
154  ;  33  W.  R.  190 ;  5  Asp.  M.  C.  276.  S.  P., 
The  Virgil,  2  W.  Rob.  201. 

ZzeesaiTe    Speed — Inevitable   Aooident.] — A 

vessel  going  too  fast  in  fog  cannot  sustain  the 
defence  of  inevitable  accident.  The  Europa, 
14  Jur.  627.  S.  P.,  The  Juliet  Erthine,  6  Not.  of 
Cas.  633.  And  see  The  Smyrna,  2  Moore,  P.  C. 
(N.8.)  447  ;  10  Jur.  (N.8.)  977  ;  11  L.  T.  74. 
The  Marpe9ia,9t  Moore,  P.  C.  (N.8.)  468  ;  L.  R.  4 
P.  C.  212  ;  26  L.  T.  333  ;  1  Asp.  M.  C.  261. 

Ferry-boat  mnning  in  Fog.] — A  ferry  steam- 
ship has  no  right   to  get  under  way  in  thick 
weather  when  she  can  do  so  only  with  risk  to 
other  ships.      The  Xorth  American  and   The 
Wild  Rote,  14  L.  T.  68,  647.     S.  P.,  The  Perth, 

3  Hag.  Adm.  414.     The  Victoria,  3  W.  Rob.  49. 

Knowledge  of  Yeiiele  in   Traek.] — A 

steam  ferry-boat  started  in  a  dense  fog  to  cross 
a  navigable  river,  those  in  charge  of  her  having 
been  iuformed  that  vessels  were  anchored  in  or 
near  her  track.  The  ferry-boat,  although  navi- 
gated with  all  ordinary  care,  ran  into  and 
damaged  a  ship  at   anchor : — Held,  that  the 


ferry-boat  was  to  blame.  The  Lanoashire,  L.  R. 
4  A.  &  £.  198  ;  29  L.  T.  927  ;  2  Asp.  M.  C.  202. 

Speed  when  paMing  throngh  Flihing  Oronade.  ] 

— A  sailing  sliip  going  six  and  a  half  knots  over 
fishing  ground  on  a  very  dark  night  held  in  fault 
for  collision  with  a  trawler.  The  PeppereU, 
Swabey,  12. 

Banning  throngh  Boaditead.] — A  vessel  is 
not  justified  in  running  through  a  crowded 
roadstead  in  thick  fog.  See  The  Victoria,  3 
W.  Rob.  49 ;  Th4i  George,  4  Not.  of  Cas.  161  ; 
TJte  Lochlibo,  7  Moore,  P.  C.  427. 

In  Thamee— Dredging  with  Anehorin  Fog.] — 

See  The  Aguadillana,  60  L.  T.  897  ;  6  Asp.  M.C. 
390. 

Speed  of  Mail  Shipi.] — It  is  no  excuse  for 
excessive  speed  that  the  ship  was  carrying  mails. 
The  Viria,  Churchward  v.  Palmer,  10  Moore, 
P.  C.  472 ;  4  W.  R.  755 ;  in  court  below,  Swabey,  88. 

Aa  to  Speed  generally.] — See  2,  Negligence, 
ii.  Speed,  supra,  coL  690. 


Article  17. 

Steering  and  Sailing  Rules;    Sailing    Ships; 
corresponding  with  Article  14  of  1880  and  1884. 

Old  Snle  as  to  oloio-hanled  and  firee  Ship — 
Port  and  Starboard  Taek.] — By  the  law  maritime, 
a  vessel  sailing  free,  or  a  steamship,  is  bound  to 
give  way  to  a  vessel  close-hauled ;  the  vessel 
close-hauled  is  not  bound  to  alter  her  course,  but 
at  night  is  bound  to  exhibit  a  sufficient  light  in 
time  to  enable  the  other  to  avoid  collision.  The 
Saxonia,  Lush.  410  ;  16  Moore,  P.  C.  262 :  31 
L.  J.,  Adm.  201  ;  8  Jur.  (N.B.)  315 ;  6  L.  T.  6  ; 
10  W.  R.  431. 

If  a  vessel  at  sea  is  going  close-hauled  to  the 
wind,  and  another  meeting  her  is  going  free,  the 
rule  of  the  sea  is  for  the  latter  vessel  to  go  to  lee- 
ward ;  and  although  such  vessel  may  either  go 
to  leeward  or  windward  as  she  best  can,  yet  she 
ought,  as  a  general  rule,  to  suppose  that  the 
vessel  going  to  windward  will  keep  her  position. 
Handayside  v.  Wilson,  3  Car.  &  P.  628. 

The  rule  of  the  river  is,  that  if  a  light  vessel  is 
going  free,  and  a  loaded  vessel  is  running  close- 
hauled  to  the  wind,  it  is  the  duty  of  the  loaded 
vessel  to  keep  her  course,  and  of  the  vessel  going 
free  to  bear  away.  Sills  v.  Brown,  9  Car.  &  P. 
601. 

The  general  rule  of  navigation  where  two 
vessels  are  close-hauled  and  neapng  one  another, 
is  that  the  one  on  the  port  tack  should  give  way, 
and  the  one  on  the  starboard  tack  keep  her  luff  ; 
but  this  rule  will  not  excuse  the  vessel  on  the 
starboard  tack  not  taking  other  measures  to 
pp3vent  a  collision  if  circumstances  render  them 
necessary.     The  Lady  Anne,  1^  Jur.  18. 

A  barque  held  solely  to  blame  for  causing  a 
collision  off  the  Lizard  for  not  giving  way  apon 
a  dark  night  to  a  small  schooner,  close-hauled  to 
the  wind  on  the  starboard  tack  under  close-reefed 
sails.  The  Fortune,  Mackay  v.  Roberts,  9  Moore, 
P.  C.  367.    S.  P.,  The  Gazelle,  5  Not.  of  Cas.  101. 

When  two  vessels  are  approaching  each  other, 
nearly  on  the  same  course,  and  both  have  the 
wind  free,  each  vessel  is  bound  to  port  her  helm 
and  run  to  starboard  of  the  other  ;  but  when  one 
vessel  is  close-hauled  the  ship  that  has  the  wind 
free  is  bound  to  make  way  for  the  close-hauled 
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£hip.     The  Chancellory    Williams  ▼.   ChUchy  14 
Moore,  P.  C.  202  ;  4  L.  T.  627. 

A  ship  with  the  wind  oa  the  port  beam  held 
in  fault  for  a  collision  with  another  on  the  star- 
board tack  close-hauled  (1836).  The  Chester ^ 
Z  Hag.  Adm.  816. 

Semble,  under  the  old  rule  of  seamen  a  vessel 
•on  the  port  tack,  whether  close-hauled  or  not, 
bore  up  for  another  on  the  starboard  tack.  The 
Stranger^  6  Not  of  Gas.  36. 

The  old  rule  was  for  the  ship  on  the  larboard 
tack  to  bear  up,  and  for  the  other  to  keep  her 
reach.  The  John  Brtftherick,  8  Jur.  276.  S.  P., 
The  Mary  Stewart,  2  W.  Rob.  244.  The  JupUer, 
3  Hag.  Adm.  370. 

The  free  ship  gives  way  to  one  close-hauled. 
Jamiemn  v.  Drinkaldj  5  L.  J.  (0.8.)  C.  P.  30. 

Under  the  old  law  a  ship  with  the  wind  on  the 
quarter  was  bound  to  go  astern  of  a  ship  close- 
hauled.    The  Ditmfriei^  Swabey,  125. 

Ships  on  opposite  tacks ;  both  held  in  fault, 
•one  for  want  of  look-out  and  not  porting,  the 
other  for  starboarding.  The  Wathingtony  5  Jur. 
1067. 

The  old  port-helm  rule  applied  to  two  sailing 
ships  with  the  wind  free  meeting  on  opposite 
courses.  The  London  Packet,  2  Not.  of  Gas.  501. 
The  Seringapatam,  2  W.  Bob.  506 ;  5  Not.  of 
€as.  61. 

A  ship  with  the  wind  free  held  in  fault  for 
•delaying  too  long  to  keep  out  of  the  way  of 
Another  close-hauled.  The  Colowia,  3  Not.  of 
Gas.  13.  n. 

A  fuU-rigged  ship  with  the  wind  free  crossing 
sl  brig  and  a  schooner  close-hauled  upon  the  same 
tack  was  held  in  fault  for  approaching  the  latter 
so  close  that,  upon  the  schooner  going  about,  a 
collision  with  the  brig  was  inevitable.  The 
Mobile,  Swabey,  69,  127 ;  10  Moore,  P.  G.  467. 

"Giving  way"  in  the  Trinity  house  rule  of 
1840,  meant  going  under  a  vessel's  stem.  The 
Bflte.  2  W,  Rob.  1. 

Gollier  on  starboard  tack  held  in  fault  for 
bearing  up  to  a  galliot  on  the  port  tack  (1834). 
The  Jupiter,  3  Hag.  Adm.  320. 

Whether  under  the  old  law  a  ship  close-hauled 
•on  the  starboard  tack  meeting  another  end  on, 
or  nearly  so,  was  required  to  port  her  helm  was 
doubtful.  See  Tfie  Betsey,  1  Spinks,  34,  n.:  The 
Clarence,  1  Spinks,  206:  TIte  Halcyon,  Lush. 
100 :  Chadwick  v.  City  of  Dublin  Steam  Packet 
<h.,  6  El.  &  Bl.  771  ;  3  Jur.  (N.8.)  207 :  The 
Jhtwfriee,  Swabey,  125. 

Under  the  old  law  (semble)  the  port-tack  ship 
was  required  to  bear  up  where  the  course  of  the 
other  ship  was  doubtfuL  Tlie  Traveller,  2 
W.  Bob.  197 ;  The  Ann  and  Mary,  2  W.  Bob. 
189  ;  The  George,  5  Not.  of  Gas.  368. 

Under  14  &  15  Vict.  c.  79,  s.  27,  a  vessel 
close-hauled  on  the  port  tack  and  another  with 
the  wind  free  on  the  starboard  tack  were  required 
l)Oth  to  port.     The  Wans/ell,  1  Spinks,  269. 

Duty  of  Ship  required  to  Keep  out  of  «he  Way.  ] 

— A  ship  required  to  keep  out  of  the  way  of 
another  might,  under  former  regulations,  do  so 
in  any  way  she  thinks  fit.  The  Bougainrille 
and  The  James  C  Stevenson,  L.  B.  5  P.  G.  316  ; 
28  L.  T.  822  ;  21  W.  B.  653;  2  Asp.  M.  C.  1. 
S.  P.,  The  iXor,  30  L.  T.  576 ;  22  W.  B.  30 ;  2 
Asp.  M.  G.  264 :  The  Great  Eastern,  3  Moore, 
P.  G.  (N.8.)  31  ;  11  L.  T.  5. 


Yeitel  HoTo-to  on  Port  Taek.] — A 

.sailing  vessel  hove-to  on  the  port  tack  is  bound 


to  keep  out  of  the  way  of  a  crossing  vessel  under 
sail  close-hauled  on  the  starboaS  tack.  The 
Rosalie,  60  L.  J.,  Adm.  3  ;  6  P.  D.  245  ;  44  L.  T. 
32  ;  4  Asp.  M.  G.  384. 

Two  vessels  hove-to  on  opposite  tacks  with 
their  helms  lashed  a-lee  held  to  be  within 
17  &  18  Vict.  c.  104,  s.  296,  requiring  them  to 
port    their    helms.      The  James,  Swabey,  60 ; 

4  W.  B.  353— P.  G.  And  see  The  Eleanor  and 
The  Alma,  2  Mar.  Law  Gas.  (0.8.)  240 ;  The 
London,  6  Not.  of  Gas.  29. 

Ship  roofing  TopsaiIi.]~A  vessel  engaged  in 
reefing  topsails  held  in  fault  for  not  porting. 
The  Blenheim,  1  Spinks,  285. 

A  brig  on  the  port  tack  reefing  topsails  was 
struck  at  night  by  a  schooner  on  the  starboard 
tack : — Held,  that  owing  to  the  darkness  the 
collision  happened  without  fault  in  either  ship  ; 
action  dismissed  without  costs.   The  John  BudMe, 

5  Not.  of  Gas.  387. 

A  barque  on  the  port  tack,  engaged  in  furling 
topsails,  held  in  fault  for  not  giving  way.  The 
aty  of  Carlisle,  Br.  &  Lush.  363 ;  11  L.  T.  83. 

Glofo-haulod  Ship  and  Free  Ship.] — ^A  ship 
close-hauled  on  the  port  tack  held  in  fault  for 
pertinaciously  standing  on,  the  other  ship  with 
the  wind  free  being  also  in  fault.  7he  Commerce, 
3  W.  Bob.  287. 

Port  and  Starboard  Taok«] — A  vessel  on  the 
starboard  tack  that  obstinately  kept  her  course 
and  struck  the  other  ship  before  she  had 
gathered  way  on  the  port  tack  held  in  fault. 
The  Ida  and  The  Wasa,  15  L.  T.  103. 

Duty  of  Ship  required  to  keep  her  Course.]^* 
See  Article  21,  infra,  col.  814. 

Duty  of  Ship  on  Port  Taek.] — A  vessel  whose 
duty  it  is  to  keep  out  of  the  way  should  do  so  at 
once  ;  if  a  collision  occurs  in  consequence  of  her 
close  shaving,  she  is  in  fault.  TfieJohn  Brutheriek, 
8  Jur.  276. 

Port-taek  Ship  hailed  to  keep  her  Luff.] — ^A 

vessel  on  the  \x>Tt  tack  hailed  by  the  other  on 
the  starboard  tack  to  keep  her  luff  held  not  in 
fault  for  doing  so.  The  Carolus,  3  Hag.  Adm. 
343,  n. 

*<  Glote-hauled  ''—Meaning  of.]— The  wind 
being  somewhere  from  S.  to  S.S.E.  the  sloop 
"  Constantine  "  heading  N.N.E.  fell  in  with  the 
cutter  "  Spring,"  heading  W.  by  S.  to  leeward  : — 
Held,  that  it  was  the  duty  of  the  "  Gonstantine  " 
to  keep  out  of  the  way,  and  of  the  "  Spring  "  to 
keep  her  course.  Tfie  Spring,  L.  B.  1  A.  &  E. 
99 ;  12  Jur.  (N.8.)  788  ;  14  W.  B.  975.  And  see 
The  Singapore  and  The  Hebe,  4  Moore,  P.  G.  (N.B.) 
271  ;  L.  B.  1  P.  G.  378. 

A  collision  took  place  in  January,  1881,  between 
two  sailing  vessels,  the  "  P."  and  the  "  S.,"  which 
were  crossing.  The  court  having  come  to  the 
conclusion,  upon  conflicting  evidence,  that  the 
"  S.,"  though  not  strictly  "  close-hauled,"  was  not 
"running,"  and  that  she  was  "free"  at  most  two 
points,  the  wind  being  at  farthest  on  her  beam, 
while  the  wind  was  at  most  on  the  quarter  of  the 
"  P.,"  almost  certainly  not  more  than  three  points 
from  her  course,  and  in  all  probability  more 
nearly  "aft" :— Held,  that  the  "  S."  was  "close- 
hauled,"  and  that  the  "  P."  had  the  wind  "  aft," 
both  within  the  meaning  of  the  article,  and  that 
the  "  P."  was  therefore  bound  to  have  kept  out 
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of  the  way  of  the  "  S.,"  and  was  solely  to  blame 
for  the  collision.  If  the  wind  be  at  any  less 
angle  than  forty-five  degrees  ^ith  the  line  of  a 
vessers  keel,  it  is  a  wind  "aft'*  within  the 
article.     T/te  Privateer,  9  L.  R.,  Ir.  105— C.  A. 

The  custom  of  sailors  to  treat  sailing  ships 
when  in  the  trades  as  close-hauled  ships  when 
they  are  sailing  a  point  or  two  from  being  as 
close-hauled  as  they  can  lie,  does  not  affect  the 
legal  construction  of  the  regulations,  and  the 
court  will  not  exonerate  vessels  so  sailing  from 
duties  applicable  to  sailing  ships  in  other  lati- 
tudes. fc>emble,  a  sailing  ship  is  close-hauled 
within  the  meaning  of  the  regulations  if  she  is 
sailing  half  a  point  free  of  the  nearest  she  can 
lie  to  the  wind,  but  not  if  she  is  two  points  ofiP. 
The  Earl  WemyM,  61  L.  T.  289 ;  6  Asp.  M.  C. 
407--C.  A. 

The  sailing  ship  "  E.  W."  while  sailing  free  in 
the  trades  saw  the  red  light  of  the  sailing  vessel 
"A."  on  her  starboard  bow.  The  "A."  was 
sailing  close-hauled  (as  it  is  called  in  the  trades), 
but  was  in  fact  not  as  close  to  the  wind  as  she 
oould  lie.  As  the  vessels  approached  the  "  E.  W." 
ported  to  keep  out  of  the  way  of  the  "  A."  At 
about  the  same  time  the  "A."  not  only  luffed  up  as 
close  as  she  could  to  the  wind,  but  also  went 
a  little  farther  under  a  starboard'  helm,  thus 
counteracting  the  porting  of  the  "  E.  W.,"  and 
a  collision  occurred  : — Held,  that  the  "  A."  altered 
her  course  in  breach  of  article  22  of  the  regulations 
for  preventing  collisions,  and  was  to  blame  for 
the  collision.    Ih, 

Port-tack  Ship  bearing  up  to  Free  Ship.] — A 

ship  on  the  port  tack  bore  up  to  a  free  ship  and 
so  caused  the  collision  : — Held,  that  she  was  hot 
in  fault,  because  she  could  not  under  the  circum- 
stances with  reasonable  care  have  known  that 
the  other  ship  was  free.  TJi£  Tlieodirre  H,  Randy 
66  L.  J.,  Adm.  65  ;  12  App.  Cas.  247  ;  56  L.  T. 
843  ;  35  W.  R.  781 ;  6  Asp.  M.  C.  122— H.  L. 

Approaching  Close-hauled  Ship  too  elose.] — 

A  ship  with  the  wind  free  held  in  fault  for 
approaching  two  others  so  close  that  upon  one  of 
them  going  about  a  collision  with  the  other  was 
inevitable.  TJte  Mobile,  10  Moore,  P.  C.  467 : 
Swabey,  127  ;  4  W.  R.  708— P.  C. 

Tacking  or  Wearing.] — ^When  a  vessel  is  sail- 
ing upon  a  wind,  and  passes  from  one  tack  to 
another,  as  a  general  rule  she  should  tack  and 
not  wear,  unless  for  some  good  reason  and  with 
sufficient  sea  room  for  the  purpose.  The  Falh^ 
land  and  Tim  Navigator,  1  Moore,  P.  C.  (N.8.) 
879  ;  Br.  &  Lush.  204 ;  9  Jur.  (N.8.)  1113. 

YcMelB  Croiiing  or  Overtaking.] — Semble, 
that  where  two  ships  are  on  converging  courses, 
with  the  difference  of  a  point  and  a  half,  the 
one  having  the  other  on  her  quarter  four  or  five 
points  abaft  the  beam,  they  are  crossing  ships, 
and  not  within  the  overtaking  rules.  The 
Breadalba9i£,  7  P.  D.  186;  46  L.  T.  204;  4 
Asp.  M.  C.  505. 

Under  former  regulations  there  was  no  fixed 
rule  as  to  when  a  ship  is  to  be  considered  as 
crossing  or  overtaking,  but  the  question  must  be 
decided  from  the  circumstances  of  each  particular 
case.  The  Pechforton  Cattle,  47  L.  J.,  Adm.  69  ; 
S  P.  D.  11;  37  L.  T.  816;  26  W.  R.  346;  3 
Asp.  M.  C.  533— C.  A. 

A  collision  occurred  in  the  daytime  between 
two  port-tacked  vessels.     One  of  such  vessels 


had  the  wind  free  and  the  other  was  close- 
hauled.  The  vessel  which  had  the  wind  free 
was  being  overtaken  by  the  close-hauled  vessel, 
and  there  was  a  difference  of  four  points  between 
the  direction  of  th'i&ir  heads.  The  collision 
occurred  by  the  close-hauled  vessel  from  leeward 
striking  the  starboard  beam  of  the  vessel  which 
had  the  wind  free.  At  the  hearing  of  an  action 
of  damage  brought  for  the  recovery  of  the 
damage  sustained  in  the  collision  : — Held,  first, 
that  tide  12th  article  of  the  regulations  for  pre* 
venting  collisions  at  sea  was  applicable  to  the 
case.    Ih, 

Held,  secondly,  that  the  vessel  with  the  wind 
free  ought  to  have  ported  her  helm  in  time  or  to 
have  taken  whatever  steps  were  necessary  to 
avoid  the  collision.    Ih, 

YoMeU  Oroieiiig  or  Hoetiiig.]— Collision  by 
two  sailing  vessels  crossing  and  having  the  wind 
on  opposite  sides  : — Held,  that  by  the  12th  article, 
the  vessel  on  the  port  side  was  bound  to  get  out 
of  the  way  of  the  vessel  on  the  starboard  side, 
unless  she  had  the  wind  free.  Th^f  CoHgtitutU^n, 
2  Moore,  P.  C.  (N.8.)  453  ;  10  Jur.  (N.8.)  831  ;  10 
L.  T.  894. 

When  two  vessels  are  approaching,  one  heading 
N.N.E.  ^  E.  and  the  other  S.W.  \  W.,  thev  are 
crossing  and  not  meeting.  The  Henry  ani  The 
St.  Cyran,  12  W.  R.  1014. 

A  ship  and  a  barque  were  both  on  the  port 
tack.  The  barque  was  the  windward  vessel,  and 
had  the  wind  three  points  free.  The  ship  was 
close-hauled,  and  when  first  sighted  by  the  barque 
was  approaching  her  on  her  lee  be»m : — Held, 
that  the  ships  were  crossing  each  other,  and  that 
it  was  the  duty  of  the  barque,  being  the  wind- 
ward vessel,  to  get  out  of  the  way  of  the  other. 
The  Pechforton  Cattle,  47  L.  J.,  Adm.  69  ;  3  P.  D. 
11  ;  88  L.  T.  816 ;  26  W.  R.  346 ;  3  Asp.  M.  C. 
633— C.  A. 

Loffing.] — ^A  close-hauled  vessel  is  justified  in 
luffing  so  as  to  bring  her,  after  she  has  sighted 
another  vessel  as  close  to  the  wind  as  she  can 
get  so  as  to  remain  under  command,  and  sucb 
luffing  is  not  a  deviation  from  her  course  that 
will  relieve  the  other  veAeel,  having  the  wind  free, 
from  the  duty  of  getting  out  of  her  way.  The 
Marmion,  27  L.  T.  256  ;  1  Asp.  M.  C.  412— P.  C. 

When  a  ship  close-hauled  is  bound  to  keep 
her  course,  luffing  as  close  to  the  wind  as  she  can 
without  losing  headway  is  not  a  deviation  within 
the  regulations,  such  as  will  render  her  liable  for 
a  collision  with  another  vessel,  whose  duty  it  is  to 
keep  out  of  her  way.  The  Aimo  and  The  Amelia^ 
29  L.  T.  118  ;  21  W.  R.  707  ;  2  Asp.  M.  C.  96 — 
P.  C.     Cf.  The  Earl  Wemyu,  supra. 

When  it  is  the  duty  of  a  ship  to  keep  out  of 
the  way  of  another,  but  she  is  unable  to  do  so 
by  reason  of  being  disabled  in  a  former  collision, 
and  the  other  ship  being  unaware  of  her  dis- 
abled condition,  continues  her  course,  a  collision 
ensuing  is  the  result  of  inevitable  accident.    lb. 

Beating  to  Windward  on  the  same  Tack.] — 
Two  vessels,  which  had  been  sailing  in  company, 
were  beating  to  windward.  They  were  bo& 
close-hauled  on  the  same  tack,  the  one  ahead 
and  a  little  to  the  windward  of  the  other.  The 
leading  vessel  stood  in  as  near  as  she  could  to  a 
shoal,  and  was  then  obliged  to  go  about.  The 
other  vessel  kept  her  reach.  The  two  vessels 
came  into  collision  : — Held,  that  it  was  the  duty 
of  the  following  vessel  to  have  gone  about  at 
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the  time  she  saw  the  leading  vesBel  go  about ; 
and  that,  as  the  collision  was  occasioned  by 
the  following  vessel  negl^ting  to  go  about  at 
the  proper  time,  she  was  to  blame  for  the  collision. 
The  PriMc'dla,  L.  R.  3  A.  &  E.  126  ;  28  L.T.  666. 

Ship  in  Itajs.l — ^When  a  port-tacked  vessel 
has  thrown  herself  into  stays  and  becomes  help- 
less, she  ought  nevertheless  to  execute  any 
practicable  manceuvre  in  order  to  get  out  of  the 
way  of  a  starboard-tacked  vessel.  The  Lake  St, 
Clair  V.  The  Undtnrtonter^  WiUon  v.  Canada 
Shipping  Co.,  2  App.  Gas.  889  ;  36  L.  T.  166  ;  3 
Asp.  M.  C.  361— P.  C. 

A  starboard-tacked  vessel,  when  apprised  of 
the  helpless  condition  of  a  vessel  which  by  the 
ordinary  rule  of  navigation  ought  to  get  out  of 
her  way,  is  bound  to  execute  any  practicable 
manoeuvre  which  would  tend  to  avoid  a  collision. 
lb. 

Both  vessels  were  held  to  bliune  for  the  col- 
lision.   Ih. 

Burden  of  Frool] — A  vessel  proceeding  in  a 
cause  of  collision  and  alleging  herself  to  have 
been  in  stays  at  the  time  of  the  collision,  and 
therefore  helpless,  is  bound  to  prove  in  the  first 
instance  that  such  was  the  fact.  The  burden  of 
proof  then  shifts,  and  the  other  side  must  shew 
that  the  collision  was  occasioned  by  the  vessel 
proceeding  being  improperly  put  in  stays  or  was 
an  inevitable  accident.  The  Sea  Xymphy  Lush. 
23  ;  16  L.  T.  103. 

Article  18. 

Steamships  Meeting  ;  corresponding  with  Article 
16  of  ISSO  and  ISSi. 

Port-helm  Snle  of  former  Aeti.] — The  port-helm 
Trinity  house  rule  of  18-{Q  did  not  apply  where 
the  ships'  heads  were  in  (liferent  but  not  opposite 
directions.  The  London  Pockety  2  Not.  of  Gas. 
501. 

A  galliot  starboarded  to  the  green  light  of  a 
steamship  on  her  starboard  bow,  and,  on  the 
steamship's  red  light  appearing,  ported.  The 
steamship  struck  her  on  the  port  side.  The  steam- 
ship either  starboarded  or  ported  too  late  or  not 
at  all.  Steamship  held  in  fault.  The  Sylph, 
Swabey,  233. 

The  •'  port- helm  "  rule  of  1 840  did  not  require  a 
vessel  to  port  her  helm  where  by  doing  so  she  would 
put  herself  ashore  or  not  avoid  risk  of  collision. 
The  Friends,  General  Steam  Xacigation  Co,  v. 
J\tnkin,  4  Moore,  P.  C.  314. 

A  schooner  held  in  fault  under  9  &  10  Vict, 
c.  100.  for  starboarding  her  helm  to  an  approaching 
steamship,  which  ported.  TJie  Leith,  7  Not.  of 
Cas.  137. 

Port-helm  Bole  of  1864.]— A  steamship/'B.  O.," 
saw  the  green  and  white  lights  of  another  steam* 
ship,  the  "  B.  D.,"  distant  about  a  mile  and  a  half, 
and  a  point  on  the  starbo^d  bow.  The  "  B.  O." 
ported.  The  "  B.  D."  kop^t  her  course,  and  at  the 
last  moment  starboarded :  t—  H  eld,  that  the 
**  B.  0."  ought  either  to  have  kept  her  course  or  to 
have  slowed  until  the  course  of  the  other  vessel 
had  been  ascertaine<l ;  that  the  *'  B.  0."  impro- 
perly ported,  and  was  therefore  to  blame.  The 
Black  Diamond,  9  L.  T.  396  ;  12  W.  R.  219. 

The  statutory  rule  of  port-helm,  given  by  17 
&  18  Vict.  c.  104,  s.  296,  applied  only  when  vessels 
were  meeting  in  opposite  directions  end  on,  or 
nearly  so,  when  the  observance  of  the  rule  would 


have  made  the  vessele  pass  port  side  to  port  side. 
Tfie  Independence,  Lush.  270 ;  14  Moore,  P.  G.  103 ; 
4  L.  T.  663 ;  9  W.  B.  682. 

Benlations  of  1868 — ^Keeting  or  ApproaeUng' 
*'Bnd  on.''] — Article  13  only  applies  when  there 
is  a  continuous  approaching  of  two  ships.  The 
Jesmojid  and  The  Earl  of  Elgin,  8  Moore,  P.  G.  • 
(N.8.)  179  ;  L.  B.  4  P.  G.  1 ;  26  L.  T.  614 ;  1  Asp. 
M.  G.  160. 

When  two  vessels  are  meeting  end  on,  or  nearly 
end  on,  and  one  of  them,  at  a  proper  distance, 
ports  her  helm  sufficiently  to  put  her  on  a  course 
which  will  carry  her  clear  of  the  other,  she 
thereby  determined  the  risk,  and  is  not "  approach- 
ing another  ship  so  as  to  involve  risk  of  collision  " 
and  is  not  bound  to  slacken  speed  or  stop.    /  b. 

Both  Ships  most  port. — Both  ships  must  port 
their  helms,  although  collision  would  be  avoided 
by  one  porting.  The  Araxes  and  The  Black 
Prince,  15  Moore,  P.  G.  122.  See  also  The  Owl 
and  The  Ariadne,  Little  v.  Burns,  9  Gt.  of 
Sess.  Gas.  (4th  ser.)  118  ;  The  Cleopatra,  Swabey, 
135. 

End-on  or  nearly  Bnd-on  —  Meaning  of 
Phrase.]  —  Ships  on  W.N.W.  and  S.  E.  by  E. 
courses  respectively  held  to  be  "  crossing "  and 
**  not  meeting."  The  Constitution,  2  Moore,  P.  G. 
453  ;  10  Jur.  (N.B.)  831 ;  10  L.  T.  894  (decision 
before  order  in  council  of  30th  July,  1868). 

Two  ships  hiding  respectively  N.N.E.  ^  E. 
and  S.W.  \  W.  held  to  be  crossing  and  not  meet- 
ing ships.  TJis  Henry  and  The  St,  Oyran,  12 
W.  R.  1014. 

Ships  within  two  points  of  meeting  end  on 
held  to  be  nearly  end  on  within  article  16  of 
the  regulations  of  1863.  The  Fruiter  and  The 
Fingal,  13  L.  T.  610. 

Ships  upon  S.S.W.  and  N.E.  i  N.  courses 
respectively  held  not  to  be  meeting  end  on  or 
nearly  end  on.  Tlie  Bona  and  The  Ara,  29  L.  T. 
781  ;  2  Asp.  M.  C.  182. 

Aliter  where  the  courses  were  N.N.W.  and 
S.E.  (semble).  Tfie  Jesmond  and  The  Earl  of 
Elgin,  supra. 

And  where  the  ships  were  proceeding  up  and 
down  the  Glyde,  each  having  the  other  half  a 
point  on  the  bow.  Tits  Owl  and  The  Ariadne, 
LiUle  V.  Burns,  9  Ct.  of  Sess.  Gas.  (4th  ser.) 
118. 

«*  Meeting'' and  **Groi8ing"  Ships— IMstinc- 
tion  between.]— See  The  Franconia,  2  P.  D.  8  ;  36 
L.  T.  721  ;  25  W.  R.  197  :  3  Asp.  M.  G.  296— 
G.  A.  The  Peckforton  Castle,  47  L.  J.,  Adm.  69  ; 
3  P.  D.  11  ;  38  L.  T.  816  ;  26  W.  R.  396  ;  3  Asp. 
M.  G.  633— G.  A.  The  Breadalbane,  7  P.  D.  186  ; 
4(i  L.  T.  204  ;  4  Asp.  M.  G.  505.  The  Seaton, 
infra. 

ABTICLE  19. 

Steamships  Crossing;  corresponding  with  Article 
16  of  1880  and  1884. 

The  "  S."  and  the  "  P."  were  on  parallel  (S.W. 
by  W.)  courses,  the  "  P."  being  abaft  the  beam 
of  the  "  S."  and  overtaking  her.  When  the  ships 
were  three  or  four  miles  apart,  the  "  P."  altered 
her  course  to  S.  J  W.,  and  a  collision  followed, 
the  ships  remaining  on  the  same  courses  : — Held, 
that  the  overtaking  rule  prevailed  over  the  cross- 
ing rule  (articles  16  and  20  of  1880),  and  that  the 
"  P."  was  alone  in  fault.     The  Seatan,  53  L.  J., 
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Adm.  15  ;  9  P.  D.  1  ;  49  L.  T.  747;  32  W.  R.  600  ; 
5  Asp.  M.  C.  191. 

**  CroBsiiig*'  Bnle — ^Iti  Applioatioii  in  a  wind- 
ing SlTer.] — Two  steamships  in  reaches  of  the 
Thames  that  make  an  angle  with  each  other 
were  approaching  each  other : — Held  (under  the 
regulations  of  1863),  that  the  "crossing"  rule 
did  not  apply.  2he  Velocity^  General  Steam 
Navigation  Co.  v.  Hedley^  6  Moore,  P.  C.  (N.8.) 
2aS  ;  39  L.  J.,  Adm.  20  ;  L.  R.  3  P.  C.  44 ;  21 
L.  T.  686  ;  18  W.  R.  264.  See  also  Tlie  Banger 
and  The  Cologne^  Malcolmgon  v.  General  Steam 
Navigation  Co.,  9  Moore,  P.  C.  (N.8.)  352  ;  L.  R.  4 
P.  C.  519  ;  27  L.  T.  769  ;  21  W.  R.  273  ;  1  Asp. 
M.  C.  484  ;  Th4f  Eak  and  Tite  Niord,  7  Moore, 
P.  C.  (N.8.)  276  ;  L.  R.  3  P.  C.  436  ;  24  L.  T.  167  : 
1  Asp.  M.  C.  1  ;  Ths  Oceano  and  The  Virgo,  8 
P.  D.  60 ;  infra,  col.  830. 

In  Cardiff  Brain.  1 — A  steamship  bound  for 

Penarth  dock  and  making  the  usual  docking 
signal,  held  bound  to  keep  out  of  the  way  of 
another  steamship  on  her  starboard  bow  coming 
down  Cardiff  drain.  The  St.  Andrew*,  64  L.  T. 
278  ;  5  Asp.  M.  C.  552.  See  also  The  Leverington, 
infra. 

*  *  Crossing  "  Bale  and '  *  Harrow  channel "  Bnlei 
may  apply  together.] — The  Lererington,  55  L.  J., 
Adm.  78  ;  11  P.  D.  117  ;  55  L.  T.  386  ;  6  Asp. 
M.  C.  7,  infra,  col.  823. 

Two  Ships  maWng  for  tame  Spot.!  —  Two 
vessels  making  for  a  pilot  station  to  take  pilots 
on  board  are  to  be  treated  as  crossing  vessels,  if 
their  courses,  if  continued,  would  intersect ;  and 
the  fact  of  their  seeking  pilots  at  the  same  place 
is  not  such  a  special  circumstance  as  will  take 
them  out  of  the  operation  of  the  rule  requiring 
that  the  ship  which  has  the  other  on  her  own 
starboard  hand  shall  keep  out  of  the  way  of  the 
other.  The  Ada,  The  Sappho,  28  L.  T.  825  ;  2 
Asp.  M.  C.  4— P.  C. 

Crosiing  Yeesels  in  Bivers.] — The  considera- 
tions which  arise  in  regard  to  vessels  in  the  open 
sea  are  not  the  same  as  those  which  apply  to  the 
reaches  of  a  winding  river.  Whether  or  not 
vessels  are  *'  crossing  vessels  "  in  a  river  depends 
on  their  presumable  courses,  and  the  question, 
therefore,  always  turns  on  the  reasonable  infer- 
ence to  be  drawn  as  to  a  vessel's  future  course 
from  her  position  at  a  particular  moment,  and 
this  greatly  depends  upon  the  nature  of  the 
locality  where  she  is  at  that  moment.  The 
Leverington  (supra)  distinguished.  The  Pekin, 
The  Normandie  (^Owners)  v.  The  Pekin  ^Owners'), 
66  L.  J.,  P.  C.  97  ;  [1897]  A.  C.  532  ;  77  L.  T. 
443— P.  C. 

Article  20. 

Steamship  and  Sailing   Ship ;    corresponding 
with  Article  17  of  1880  and  1884. 

Beason  of  the  Bole.]— Is  that  the  steamship 
is  more  perfectly  under  command  than  the  sail- 
ing ship.  The  Independence,  Lush.  270  ;  11  Moore, 
P.  C.  103  ;  4  L.  T.  653  ;  9  W.  R.  587. 

Bailing  Ship  overtaking  Steamship.] — Under 
the  regulations  of  1863  there  was  doubt  as  to 
the  duty  of  a  sailing  ship  overtaking  a  steam- 
ship.  The  Philotake,  37  L.  T.  540 ;  3  Asp.  M.  C.  512. 

Duty  of  Steamship.] —  It  is  the  duty  of  a 
steamer,  where  there  is  risk  of  collision,  what- 


ever may  be  the  conduct  of  the  sailing  vessel,  to 
do  everything  in  her  power  that  can  be  done, 
consistently  with  her  own  safety,  in  order  to 
avoid  collision — ^per  Westbury,  C.  The  City  of 
Antwerp  and  The  Friedrichj  37  L.  J.,  Adm.  26 ; 
L.  R.  2  P.  C.  25. 

Where  a  steamer  is  charged  with  omitting  to 
do  something  which  she  ought  to  have  done, 
there  must  be 'clear  proof ,  first,  that  the  thing 
omitted  to  be  done  was  clearly  within  the  power 
of  the  steamer  ;  secondly,  that,  if  done,  it  would 
in  all  probability  have  prevented  the  collision  ; 
and,  thirdly,  that  it  was  an  act  which  would 
have  occurred  to  any  officer  of  competent  skill 
and  experience  in  command  of  the  steamer. 
lb. 

Trawler  at  Work.] — ^A  steam  trawler  at  work 
held  excused  by  article  23  of  1884  from 
keeping  out  of  the  way  of  a  sailing  ship.  The 
Tweedsdale,  58  L.  J.,  Adm.  41  ;  14  P.  D.  164  ; 
61  L.  T.  371 ;  37  W.  R.  783  ;  6  Asp.  M.  C.  430. 

Dnty  of  Sailing  Ship — ^Keep  her  Course.]  — 

The  fact  that  a  steamship  is  neglecting  to  keep 
out  of  the  way  of  a  sailing  ship  does  not  make  it 
the  duty  of  the  sailing  ship  to  take  measures  to 
avoid  a  collision,  except  possibly  in  very  excep- 
tional circumstances,  because  it  is  possible  for  a 
steamship  to  act  for  a  sailing  ship  up  to  almost 
the  last  moment,  and  any  action  on  the  part  of 
the  sailing  ship  might  be  liable  to  increase  risk 
of  collision.  The  s.8.  *•  H."  was  approaching 
the  sailing  ship  "  S."  for  several  minutes,  i^ith  her 
masthead  and  red  lights  open,  on  the  starboard 
bow  of  the  "  S."  The  "  S."  kept  her  course  till  a 
collision  was  imminent,  and  then  hard-a-ported, 
but  the  "  H."  with  her  port  side  struck  the  stem 
and  port  bow  of  the  "  S."  The  "H."  admitted  that 
she  was  to  blame,  but  contended  that  the  *'  S." 
was  also  to  blame  for  breach  of  article  23  of  1884 
in  not  manoeuvring  for  the  "  H."  after  she  saw 
the  "  H."  persisting  in  doing  nothing  to  keep  out  of 
her  way  : — Held,  that  the  '*  S."  was  not  to  blame, 
as  the  circumstances  wiere  not  such  as  to  require 
the  **  S."  to  alter  her  course  and  manoeuvre  for 
the  "H."  The  Highgate,  62  L.  T.  841  ;  6  Asp. 
M.  C.  512. 

A  sailing  ship  meeting  a  steamship  end  on 
must  not  port,  but  must  keep  her  course.  The 
Bongainville  and  Tlie  James  C.  Sterenson,  L.  R. 
5  P.  C.  316 ;  28  L.  T.  822 ;  21  W.  R.  653 ;  2  Asp, 
M.  C.  1. 

In  the  Thames — Steamship's  Signal— Unable 
to  keep  elear.] —  In  the  Thames,  where  it  was 
not  possible  for  the  steamship  to  keep  out  of  the 
way,  and  she  gave  the  requiml  signal  to  a  sailing 
barge  : — Held,  that  the  barge  was  alone  in  fault 
for  the  collision  which  followed.  The  Long 
Newton,  59  L.  T.  260  ;  6  Asp.  M.  C.  302. 

Sailing  Ship  going  about.] — ^A  sailing  ship  in 
the  Thames  turning  to  windv^'ard  went  atwut 
when  she  got  to  the  edge  of  the  tide  with* 
out  giving  any  notice  of  her  intention  to  a 
steamship  astern  :  —  Held,  that  the  steamship 
was  alone  in  fault.  The  Palatine,  27  L.  T.  631 ; 
1  Asp.  M.  C.  468. 

Sailing  Ship  rounding  to.] — A  barque  rounding 
to  before  coming  to  an  anchor  was  struck  by  a 
steamship  : — Held,  that  the  steamship  was  alone 
in  fault,  although  she  alleged  that  she  was  baffled 
by  the  rapid  change  in  the  barque's  lights.  TA* 
Neptvne,  13  L.  T.  510. 
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Sftiliiig   SUp  not   keeping  her   Ooime.J  — 

Collision  in  the  Atlantic  Ocean  at  midnight 
between  a  steamship  of  unusual  size  and  tonnage 
and  a  sailing  vessel :  the  steamer  going  at  a  rate 
of  between  twelve  and  thirteen  knots  an  hour ; 
the  vessel  sailing  close-hauled  on  the  port  tack, 
and  being  two  or  three  miles  distant  when  she 
first  sighted  the  steamer,  instead  of  keeping  her 
course,  ported  her  helm  :— Held,  first,  that  under 
the  18th  article  of  1863,  it  was  the  duty  of  the 
sailing  vessel  to  have  kept  her  course  without 
alteration,  unless  the  danger  of  collision  was  so 
imminent  when  the  steamer  was  sighted  as  to 
render  a  departure  from  the  18th  article  neces- 
sary to  avoid  danger,  and  that  she  was,  therefore, 
partly  to  blame  for  the  collision,  having  con- 
tributed to  it  by  porting.  Th^  Great  Eastern^ 
3  Moore,  P.  C.  (N.8.)  31  ;  11  L.  T.  5. 

Held,  secondly,  that  the  steamer  was  to  blame, 
as,  even  if  the  sailing  vessel  had  kept  her  course, 
from  the  rate  of  speed  the  steamer  was  advancing 
a  collision  was  inevitable,  it  being,  under  article 
Ic,  the  duty  of  a  steamer  meeting  a  sailing 
vessel  to  reverse  her  engines,  slackeii  her  speed 
in  sufficient  time,  so  as,  having  regard  to  the 
state  of  the  weather,  as  far  as  possible  to  avoid 
a  collision.    Jh. 

A  collision  took  place  between  a  sailing  ship 
and  a  steamship  on  a  dark  night,  the  wind 
S.S.£. ;  the  sailing  ship  steering  N.E.  by  E.,  the 
steamship  S.S.W.,  so  that  the  lights  of  the 
sailing  ship  were  seen  about  four  points  on  the 
starb^rd  bow.  The  sailing  ship,  instead  of 
keeping  her  course,  ported  her  helm  ;  thereu|)on 
the  helm  of  the  steamship  was  put  hard  a-port, 
and  her  engines  were  reversed  : — Held,  that  the 
steamship  was  solely  to  blame  for  the  collision.- 
The  Lady  Jocelyn,  12  Jur  (N.8.)  965.  S.  P., 
The  Una  v.  The  Thomas  Lea,  14  L.  T.  834.  The 
Fruiter  v.  The  Flngal,  13  L.  T.  611. 

A  slight  alteration  of  the  course  by  the  sailing 
ship  when  two  miles  off  the  steamship  held  not 
a  breach  of  the  regulations.  The  Xorma,^  35 
L.  T.  418  ;  3  Asp.  M.  C.  272. 

A  steamer  was  sighted  by  a  sailing  vessel  at  a 
sufficient  distance  to  have  avoided  a  collision. 
The  steamer  took  no  steps  until  the  vessels  were 
very  near  to  each  other,  when  she  starboarded 
her  helm,  and  the  sailing  vessel  ported  her  helm  : 
— ^Held,  that  the  steamer  was  alone  to  blame,  as 
it  was  the  duty  of  a  steamer  to  keep  out  of  the 
way  of  the  sailing  vessel,  provided  she  could  do 
it,  either  by  starboarding  or  porting  her  helm, 
and  that,  on  the  other  hand,  it  was  the  duty  of 
the  sailing  vessel  to  keep  her  course,  and  that 
she  could  only  be  excused  from  deviating  from 
it  by  shewing  that  it  was  necessary  to  do  so  in 
order  to  avoid  immediate  danger.  The  Velas- 
quez^ 4  Moore,  P.  C.  (N.s.)  426  ;  36  L.  J..  Adm. 
19 ;  L.  R.  1  P.  C.  494 ;  16  L.  T.  777  ;  6  W.  R. 
89. 

Tog  with  Ship  in  Tow  nuut  kiop  oat  of  wajof 
Bailing  Ship.] — ^A  schooner,  close-hauled  on  the 
starboard  tack  at  night,  saw  the  starboard  light 
and  the  two  towing  lights  of  a  steam  tug,  thi*ee 
points  on  her  port  bow  about  a  mile  off.  The 
schooner  kept  her  luff.  The  steam  tug  had  a 
fully-laden  ship  in  tow,  and  was  steaming  against 
a  head  wind  in  the  open  sea.  The  steam  tug 
kept  her  course  until  it  was  too  late  to  get  out 
of  the  way  of  the  schooner,  and  the  steam  tug 
and  the  schooner  came  into  collision  ; —  Held, 
that  the  schooner  was  right  in  holding  her 
course,  and  that  the  steam  tug  was  alone  to 


blame.  The  Warrior,  L.  R.  3  A.  &  £.  558  ;  27 
L.  T.  101  ;  21  W.  R.  82  ;  1  Asp.  M.  C.  400. 

The  steamship  **  Aracan "  found  at  a  foreign 
port  the  "  Syria,"  a  screw  steamship,  totally  dis- 
abled in  her  machinery  ;  both  vessels  belonged 
to  the  same  owner.  The  captain  of  the  "  Aracan,*' 
to  protect  his  employers*  interest  and  earn  salvage 
from  the  owners  of  the  cargo  of  the  "Syria," 
took  her  in  tow,  and  towed  her  into  the  English 
Channel,  and  whilst  so  doing  came  into  collision 
with  a  sailing  ship  close-hauled  on  the  starboard 
tack.  The  damage  done  by  the "''  Aracan  "  caused 
the  sailing  ship  to  sink,  but  before  she  sank  the 
*^  Syria  "  ranged  up  alongside  of  her  and  came 
into  contact  with  her.  The  "  Aracan  "  first  saw 
the  green  light  of  the  ship  at  a  distance  of  three- 
quarters  of  a  mile,  and  then,  instead  of  slackening 
speed  or  starboanling  her  helm,  attempted  to 
cross  the  bows  of  the  ship.  The  ship  saw  at  two 
miles  distance  the  "  Aracan  "  and  *'  Syria,"  with 
a  great  length  of  hawser  between  them,  and  the 
red  lights  of  both,  and  kept  her  course  : — Held, 
that  the  "  Aracan  *'  was  to  blame  for  the  collision. 
The  American  and  The  Syria,  Union  Steamship 
Co.  V.  The  Aracan,  43  L.  J.,  Adm.  30  ;  L.  R.  6 
P.  C.  127  ;  31  L.  T.  42  ;  22  W.  R.  927  ;  2  Asp. 
M.  C.  350. 

A  vessel  close-hauled  on  the  port  tack  in  the 
open  sea,  and  in  daytime,  and  a  steamer  towing 
a  large  ship,  were  standing  so  as  to  cross  each 
other*s  bows,  the  steamer  being  on  the  lee-beam 
of  the  sailing  vessel : — Held,  that  the  sailing 
vessel  was  to  blame  for  holding  her  reach,  and 
that  the  steamer  was  likewise  to  blame  for  taking 
no  measure  in  time  to  avoid  collision.  Th^ 
Independence,  Lush.  270 ;  14  Moore,  P.  C.  103  ; 
4  L.  T.  563  ;  9  VV.  R.  582— P.  C. 

Article  21. 

Keep  her  Course  and  Speed :  Cbrre^jotidiny  with 
Article  22  of  1880  and  1884. 

Alteration  of  Helm  to  give  more  Boom.] — A 

ship-  being  overtaken  does  not  infringe  the  rule 
requiring  her  to  keep  her  course  by  altering  half 
a  point  in  order  to  give  the  other  more  room. 
The  Franronia,  2  P.  D.  8  ;  35  L.  T.  721 ;  25  W.  R. 
197  ;  3  Asp.  M.  C.  295— C.  A. 

"Conrio.**] — ^The  word  "course"  refers  to  the 
direction  of  the  vesseFs  bead  and  not  to  her 
speed.     The  Beryl,  53  L.  J.,  Adm.  75  ;  9  P.  D. 

I  137  ;  51  L.  T.  654  ;  83  W.  R.  191  :  5  Asp.  M.  C. 

1  321 — C.  A.    But  see  The  Leverington,  infra,  col. 

I  823. 

Ovtttaken  Yesiel  altering  Conne.V-Semble. 
that  a  vessel,  which  is  being  overlaken  by 
another,  is  not  to  blame  within  article  22  of 
the  regulations  if  she  alters  her  course  at  such  a 
distance  ahead  of  the  overtaking  vessel  that  the 
latter  can,  by  the  exercise  of  reasonable  care, 
keep  out  of  the  way  of  the  former.  The  Bar^ 
shee.  57  L.  T.  841 ;  6  Asp.  M.  C.  221— C.  A. 

Bailing  Ship  doing  nothing  to  ayoid  Collision.] 

— Until  just  before  the  collision  a  sailing  ship 
took  no  steps  to  avoid  collision  with  a  steamship 
which  she  saw  was  doing  nothing  to  keep  out  of 
the  way : — Held,  that  the  sailing  ship  was  not  in 
fault.  The  Highyate,  62  L.  T.  841 ;  6  Asp.  M.  C. 
512. 

Stringenoj  of  the  Bala  as  to  keeping  her 
Gonno.J — See  per  Dr.  Lushington,  The  Vimdy 
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7  Not.  of  Cas.  127.  S.  P.,  The  Immaganda 
Sara  Clatlna,  7  Not.  of  Cas.  682.  The  Test,  6 
Not.  of  Cas.  276.  The  Byfaged  Christensen 
and  The  William  Frederick^  4  App.  Cas.  669 ; 
41  L.  T.  535  ;  28  W.  R.  233  ;  4  Asp.  M.  C.  201— 
H.  L.  (E.) 

•*If  a  ship  bound  to  keep  her  conrse  under- 
takes to  justify  her  departure  from  the  rule,  she 
takes  upon  herself  the  obligation  of  shewing  both 
that  her  departure  was,  at  the  time  it  took  place, 
necessary  in  order  to  avoid  immediate  danger, 
and  also  that  the  course  adopted  by  her  was 
reasonably  calculated  to  avoid  that  danger** — 
per  Sir  J.  Colvile.  The  Agra  and  The  Elisabeth 
JenkiftJt,  4  Moore,  P.  C.  (N.8.)  435  ;  36  L.  J., 
Adm.  16 ;  L.  R.  1  P.  C.  601  ;  16  L.  T.  765 ;  16 
W.  R.  735. 

But  she  must  not  obstinately  stand  on  when 
a  collision  may  plainly  be  avoided  by  an  altera- 
tion of  course.  The  Lake  St.  Clair  and  The 
Underwriter,  2  App.  Cas.  389  ;  36  L.  T.  155 ;  3 
Asp.  M.  C.  361.  T?te  MoJtalie,  .50  L.  J.,  Adm.  3  ; 
5  P.  D.  245  ;  44  L.  T.  32  ;  4  Asp.  M.  C.  384. 

A  steamship  overtaking  a  sailing  ship  held  in 
fault  for  a  collision  which  occurred  whilst  the 
sailing  ship  was  rounding-to  before  anchoring. 
The  ^^eptune,  13  L.  T.  510.  And  see  The  Falk- 
land ana  The  Xatigatirr,  6r.  &  Lush.  204 ;  1  Moore, 
P.  C.  (N.8.)  379  ;  9  Jur.  (N.8.)  1113. 

A  sailing  ship  meeting  a  steamship  nearly  end 
on  held  in  fault  for  porting.  The  JBaugaintille 
and  The  James  C.  SteveHsan,  L.  R.  5  P.  C.  316 ; 
28  L.  T.  822  ;  21  W.  K.  663  :  2  Asp.  M.  C.  1. 

A  slight  alteration  of  the  helm  when  the  ships 
were  two  miles  apart  held  not  to  be  an  infrinirc- 
ment  of  the  rule  requiring  the  ship  to  keep  her 
course.  The  Nornui,  35  L.  T.  418  ;  3  Asp.  M.  C. 
272.    And  see  The  Banshee,  supm,  col.  814. 

Or  where  the  alteration  was  to  give  the  over- 
taking ship  more  room.  The  Fra?iconia,  supra, 
col.  814. 

A  three-masted  schooner  close  hauled  on  the 
starboard  tack  held  in  fault  for  collision  with  a 
smack  hove-to  on  the  port  tack  with  her  helm 
lashed,  she  having  done  nothing  until  the  col- 
lision was  inevitable.  The  Rosalie,  supra,  col. 
806.  . 

<*  Keep  her  Coarse" — ^Keaning  ef,  in  Winding 
Siver.] — Semble,  in  a  winding  river  the  meaning 
of  "  keep  her  course  "  is  that  the  vessel  is  to  keep 
her'  course  in  the  river,  having  regard  to  the 
windings  of  its  channel,  not  that  she  shall  keep 
the  compass  course  upon  which  she  is  for  the 
moment  heading.     Tlie  Velocity,  39  L.  J.,  Adm. 

20  ;  6  Moore,  P.  C.  (N.s.)  263  ;  L.  R.  3  P.  C.  44  ; 

21  L.  T.  686  ;  18  W.  R.  264.  And  see  Tlte  Pekin, 
yormandUf  (^Owners)  v.  The  Pekin  (^Owners), 
and  cases  cited,  supra,  col.  811. 

But  see  Tfte  Banshee,  supra,  coL  814. 

Ship  Hove  to.] — As  to  how  a  ship  hove  to  is  to 
"  keep  her  course,"  see  T/te  General  Lee,  19  L.  T. 
760. 

Ship  Cloie  Hauled — Loffing.]— A  close-hauled 
ship  does  not  break  the  rule  recjuiring  her  to 
keep  her  course  by  luffing  a  little,  so  long  as  she 
is  sailing  full  and  by.  Tlie  Mar  mi  on,  27  L.  T. 
255  ;  1  Asp.  M.  C.  412.  Tfut  Aimo  and  T?te 
Amelia,  29  L.  T.  118  ;  21  W.  R.  707  ;  2  Asp.  M.  C. 
96  ;  The  Great  E'l stern,  3  Moore,  P.  C.  (N.8.)  31  ; 
11  L.  T.  5.  Tfie  Sinqapirre,  4  Moore,  P.  C.  (N.8.) 
271  ;  L.  R.  1  P.  C.  3*78. 

A  ship  that  luffed  to  the  extent  of  two  and  a 


half  points,  held  in  fault  for  not  keeping  her 
course.  The  Earl  Wemyss,  61  L.  T.  289 ;  6 
Asp.  M.  C.  407— C.  A. 

If  a  close-hauled  ship  departs  from  the  rule 
requiring  her  to  keep  her  course,  she  should 
generally  luff  rather  than  bear  up.  The  Agra 
and  The  Elizabeth  Jenkins,  supra.  The  Great 
Eastern,  supra,  coL  813. 
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ABTICLE   22. 
''Keep  out  of  the  Way' 

Article  23. 

"  Stt*p  and  lleverse*\'  Qtrresponding  with 
Article  18  of  1880  and  1884. 

Article  18  and  Article  18  of  1884.]— Article  13 
of  1884  cannot  be  broken  without  at  the  same 
time  breaking  article  18  of  1884 — ^perLord  Esher, 
M.R.  The  Ebor.  11  P.  D.  25  ;  54  L.  T.  200  ;  34 
W.  R.  448  ;  5  Asp.  M.  C.  560,  infra. 

In  Fog — ^Whiftle  of  approaching  Bteamtliip.] 

— When  two  steamships,  invisible  to  each  other 
by  reason  of  a  thick  fog,  find  themselves  gradu- 
ally drawing  nearer,  until  they  are  within  a  few 
ships*  length,  they  are  within  the  second  direc- 
tion of  article  18  of  1894,  and  each  of  them  ought 
at  once  to  stop  and  reverse,  unless  the  fog  signals 
of  the  other  vessel  have  unequivocally  indicated 
that  she  is  steered  so  as  to  {lass  clear  without  risk 
of  collision  ;  or  unless  other  circumstances  exist 
w^hich  make  it  dangerous  to  stop  and  reverse. 
The  Ceto,  14  App.  Cas.  670  ;  62  L.  T.  1 ;  6  Asp. 
M.  C.  479— H.  L.  (E.) 

A  sailing  ship  in  tow  of  a  stream-tog  in  a  fog, 
while  proceeding  at  as  slow  a  rate  of  speed  as 
possible,  came  into  collision  with  a  steamer 
whose  whistle  had  been  heard  several  times 
approaching.  The  engines  of  the  tug  were  not 
stopped  or  reversed  before  the  collision  : — Held, 
that  there  had  been  a  sufficient  compliance  with 
the  provisions  of  article  18  of  1884  on  the  part  of 
the  tug  and  tow.  The  Lord  Bangor,  65  L.  J., 
Adm.  6  ;  [1896]  P.  28  ;  11  R.  822  ;  73  L.  T.  414  ; 
8  Asp.  M.  C.  217. 

A  steamer  heard  a  whistle  on  her  port  bow  in 
a  dense  fog,  and  it  was  re])eated,  shewing  that 
the  vessel  from  which  it  was  sounded  was 
approaching  and  was  in  her  vicinity : — Held, 
that  under  such  circumstances  it  is  a  general  role 
of  conduct  that  there  is  a  necessity  to  stop  and 
reverse,  and  that  she  had  disobeyed  the  rule  bj 
not  so  doing.  The  John  Mclntyre,  53  L.  J..  Adm. 
115  ;  9  P.  D.  135  ;  61  L.  T.  185  ;  33  W.  R.  190  ; 
5  Asp.  M.  C.  278— C.  A. 

The  plaintiff  steamer,  in  fi  fog  off  Cromer, 
heard  a  whistle  almost  riirht  ahead ;  she  was 
then  going  slowly,  about  three  knots  an  hour, 
and  she  continued  at  this  speed  for  about  a 
minute,  until  a  second  whistle  was  heard,  when 
the  order  was  given  to  stop  and  reverse :  but  the 
defendants'  steamer  coming  into  sight,  a  collision 
occniTed.  The  defendants  admitted  at  the  trial 
that  they  were  to  blame  : — Held,  that  the  plain- 
tifEs  were  also  to  blame,  for  they  had  infringed 
article  18  by  going  on  at  the  same  speed  after  they 
heard  the  firet  whistle  as  before.  The  Ebor,  1 1 
P.  D.  25 ;  64  L.  T.  200  ;  34  W.  R.  448  ;  5  Asp. 
M.  C.  560— C.  A. 

A  steamship  in  a  very  thick  fog,  going  three 
and  a  half  knots,  heard  the  whistle  of  a  steam- 
i<hip  almost  right  ahead  several  times.  Her  helm 


817 


SHIPPING— XX.  Collmon. 


818 


was  ported,  but  her  sneed  not  changed : — Held, 
that  she  was  in  fault  for  not  stopping  and 
reversing.  The  BatMull  and  77te  Spaniel^ 
Leitr'tm  (^Qmntess)  v.  Burns^  24  Ct.  of  Sess.  Cas. 
(4th  ser.)  993. 

Daring  a  fog  the  steamships  "  A."  and  "  L." 
were  sailing  upon  opposite  courses,  bound  east- 
ward and  westward  respectively.  The  "A-'s" 
whistle  was  first  heard  by  the  master  of  the  "  L.'' 
a  point  or  a  point  and  a  half  on  his  starboard 
bow,  and  the  sound  gradually  broadened  until  it 
was  two  and  a  half  to  three  points  on  that  bow. 
The  next  whistle  did  not  seem  to  broaden,  and 
the  master  of  the  **  L."  immediately  stopued  his 
engines.  The  next  whistle  satisfied  him  tnat  the 
**  A."  was  porting  and  closing  on  his  starboard 
bow,  and  he  thereupon  tevemed  his  engines. 
The  vessels  came  into  collision,  which  they  would 
not  have  done  if  the  "  A."  had  not  ported : — 
Held,  that  the  **  L."  was  to  blame  for  the  collision 
as  well  as  the  "  A.,"  because  the  master  of  the 
"  L."  ought  to  have  revensed,  and  not  merely  to 
have  stopped  his  engines  under  the  circumstances. 
The  Ceto  (supra)  disqussed.  Tht  Lancashire^  63 
L.  J.,  Adm.  80 ;  [1894]  App.  Cas.  1 ;  6  R.  46  ;  69 
L.  T.  663  ;  7  Asp.  M.  C.  376— H.  L.  (E.) 

And  set  further^  as  to  duty  of  steamships  in 
fog,  Abticle  16,  ante,  cols.  799,  seq. 

A  steamship  held  in  fault  for  not  having 
reversed  until  the  lights  of  an  approaching 
steamship  api)eared  in  a  thick  fog,  she  having 
previously  stopped  her  engines  on  hearing  the 
other  vessel's  whistle  close  at  hand.  The  Frank- 
land  and  The  KeMrel,  9  Moore,  P.  0.  (n.s.)  365  ; 
L.  R.  4  P.  C.  529  ;  27  L.  T.  633.  8.  P.,  Thr  Urre 
Bird,  6  P.  D.  80  ;  44  L.  T.  650  ;  4  Asp.  M.  C.  427. 

A  steamship  held  in  fault  for  not  having 
stopped  until  the  other  ship's  whistle  was  heard 
a  second  time  and  nearer,  when  her  lights  were 
first  seen.  The  Kirhy  Hall,  52  L.  J.,  Adm.  31  ; 
8  P.  D.  71  ;  48  L.  T.  797  ;  31  W.  R.  658  ;  5  Asp. 
M.  C.  90. 

A  steamship  held  in  fault  for  not  having 
reversed  as  well  as  stopped  on  seeing  a  batge 
ahead,  at  anchor  in  the  Thames,  a  ship's  length 
off.     Tfie  Harton,  53  L.  J.,  Adm.  25  ;  9  P.  D.  44. 

Duty  to  reduce  speed  to  the  lowest  possible 
jKJint  when  a  whistle  is  heard  on  the  bows  in  fog. 
Tlie  Rosetta,  59  L.  T.  342  ;  6  Asp.  M.  C.  310. 

A  steamship,  hearing  the  whistle  of  another 
three  times  in  a  thick  fog,  did  not  stop  and 
reverse  until  the  other  ship  came  into  view  a 
ship's  length  off : — Held,  that  she  had  broken 
article  18.  T7te  Dordogne,  64  L.  J.,  Adm.  29  ;  10 
P.  D.  6 ;  51  L.  T.  650  ;  33  W.  R.  360  ;  5  Asp.  M.  C. 
550. 

CrosdJig  Bhipf  — Sisk  of  Collision.]  —  The 
steamship  "M."  sighted  the  masthead  and  green 
lights  of  the  steamship  "  S./'  distant  about  three 
miles,  and  bearing  about  two  and  a-half  points 
on  the  port  bow.  When  the**  S."got  within  three 
ship-lengths  of  the  "  M.,''  i>till  shewing  her  mast- 
head and  green  lights  at  a  bearing  of  four  points 
on  the  port  bow,  she  suddenly  starboarded,  and 
although  the  "  M.*'  immediately  stopped  her 
engines,  a  collision  occurred.  The  court,  having 
held  that  the  **  S.''  was  to  blame,  farther  found 
that  the  respective  courses  of  the  vessels  was  such 
that  had  the  "  S.**  kept  her  course  and  not  star- 
boarded, she  would  have  passed  one  and  a-half 
ship-lengths  astern  of  the  **M.,"  and  that  the 
best  and  most  seamanlike  manoeuvre  for  the 
**M."  was  to  continue  her  speed  as  she  did,  but 
that  there  was  in  fact  risk  of  collision  before  the 


) ''  8.'*  starboarded,  and  that  the  "  M."  was  to  blame 
for  not  stopping  sooner.    The  Memnon,  62  L.  T. 
I  84  ;  6  Asp.  M.  C.  817— H.  L,  (K.) 

Xffeet  of  Infriagcmont  of  Artlele  18.]— The 
"  K."  and  **  V.,"  two  large  steam  vessels,  coming  in 
opposite  directions,  sighted  each  other  at  a  con- 
siderable distance;  they  ultimately  came  into 
collision.  The  "  K."  alleged  that  when  the  two 
vessels  were  fast  approaching  each  other  the  **  V." 
improperly  changed  its  course ;  that  the  master  of 
the  "K."  could  not  rely  on  the  "V."  taking  a 
particular  course ;  that  to  meet  possible  con- 
tingencies he  ordered  his  engineers  to  stand  to 
their  engines,  and  almost  instantly  afterwards 
gave  the  order  to  starboard  the  helm,  which  he 
deemed  would  prevent  or  greatly  mitigate  the 
collision,  and  then  stopped  'and  reversed  the 
engines.  This  was  not  exactly  the  order  required 
by  the  regulations,  which  directed  that  in  such  a 
case  the  engines  should  be  stopped  and  reverse. 
The  court  of  admiralty  had  deemed  both  vessels 
to  be  in  fault,  »ind  had  adjudged  accordingly ; 
the  court  of  appeal  had  held  the  master  of  the 
''  K."  to  be  excused  under  the  circumstances  of  the 
case,  and  had  given  judgment  against  the  *'  V.'* 
On  appeal  to  the  house  of  lords : — Held,  that 
the  statutes  and  the  regulations  had  not  left  the 
master  of  the  ''  K."  a  discretion  in  the  matter  ; 
that  he  was  bound  to  stop  and  reverse  the  engines, 
and  that  as  he  had  not  done  so  at  the  first  moment 
of  danger  he  had  disregarded  the  regulations,  and 
consequently  that  the  "  K."  must  l«  held  in  part 
responsible.  The  Khedite,  Stoomvaart  Moat- 
srhajypy  Xederland  v. P.  and  O.  Steam  Xavigatwn 
Co,,  32  L.  J.,  Adm.  1  ;  5  App.  Cas.  876  ;  48  L.  T. 
610  ;  29  W.  R.  178  ;  4  Asp.  M.  C.  567— H.  L.(E.) 

Beatonable  Time  to  be  allowed  befbre  the  Bole 
ii  applicable.] — lliose  in  charge  of  a  vessel  must 
have  a  reasonable  time  to  appreciate  a  situation 
of  danger  before  the  stop  and  reverse  rule  can 
be  held  to  have  been  infringed.  Where  the  red 
light  of  a  steamship  came  into  view,  the  green 
having  previously  been  seen,  on  the  starboard 
bow  of  another  more  than  half  a  minute  before 
the  collision,  and  no  order  to  stop  and  reverse 
was  given  : — Held,  that  the  rule  had  been 
infringed.  The  Emmy  Haase^  Maelaren  v. 
Compuynw  Fra^gaUe  de  Xarigation  a  Vapeur^ 
58  L.  J.,  Adm.  43  ;  9  App.  Cas.  690  ;  50  L.  T.  372 ; 
32  W.  R.  880  :  6  Asp.  M.  C.  216— H.  L.  (8c.) 
And  see  The  Beryl,  infra ;  The  Ceto,  supra,  col. 
816. 

Instantaneous  compliance  with  article  18  of 
1884,  by  which  "  every  steamship  when  approach- 
ing another  ship  so  as  to  involve  risk  of  collision 
shall  slacken  her  tpeed  or  stop  and  reverse  if 
necessary,'*  is  not  necessary  ;  a  man  for  the 
exercise  of  his  jud^erit  must  be  allowed  a 
short,  but  a  very  short,  time.  The  Emwy  Haase 
(supra)  approved.  The  Xgapoota,  66  L.  J., 
P.  C.  88  ;  [1897]  A.  C.  391— P.  C. 

The  "  A."  ami  '*  B."  were  crossing  within  the 
meaning  of  article  16,  and  it  was  the  duty  of  the 
"A."  to  keep  out  of  the  way,  but  she  did  not  do  so. 
The  "  B.,"  when  from  a  quarter  to  half  a  mile 
distant,  slackened  her  speefl,  and  continupd  with 
slackened  speed  to  within  300  yards  of  the  "A.," 
and  then  stopped  and  reversed,  but  not  in  time 
to  prevent  a  collision  : — Held,  that  the  **  B." 
must  be  held,  for  not  stopping  and  reversing 
sooner,  to  blame  as  well  as  the  "  A."  Articles  16 
and  18  (of  1880)  are  intended  to  be  applicable 
according  to  the  circumstances  as  they  would 


819 


SHIPPING— XX.  CoUuion. 


820 


present  themselves  to  the  mind  of  a  prudent 
sailor,  and  come  into  force  before  the  risk* of 
collision  is  fixed  and  determined.  The  Beryl^ 
53  L.  J.,  Adm.  75 ;  9  P.  D.  137  ;  51  L.  T.  554  ; 
33  W.  R.  191  ;  6  Asp.  M.  C.  321— C.  A. 

Steanuhip    jnitifled   in  not    Stopping.] — ^A 

steamer,  the  **G.,"  saw  a  green  light  at  some 
distance  and  starboarded  her  helm ;  soon  after  the 
port  side  of  the  "  B./'  without  a  red  light,  came 
into  view,  so  close  that  the  only  chance  of  avoid- 
ing a  collision  was  for  the  "  G."  to  continue  at  full 
speed  ahead  and  starboard  her  helm,  which  she 
did.  The  "  B/'  struck  the  "  G."  on  her  starboard 
side  : — Held,  that  the  "  B."  was  alone  to  blame 
for  the  collision,  and  that  the  stop  and  reverse 
rule  did  not  apply  un<ler  the  ciTrniiBStancas  to 
the  '*  G.,"  and  that  article  23  was  applicable.  The 
Btiiarvt,  53  L.  J.,  Adm.  2  ;  9  P.  D.  16  ;  49  L.  T. 
702  ;  32  W.  R.  268  ;  5  Asp.  M.  C.  171— C.  A. 

Duty  of  Sailing  Ship  as  to  Taking  Way  Off.]— 

Though  article  18  (of  1880)  does  not  apply  to 
sailing  ships,  nevertheless  a  sailing  ship  under  the 
circumstances  mentioned  in  the  article  must  be 
under  such  sail  that  the  way  can  readily  be 
taken  off  her.  See  per  Brett,  L.J.  TJte  Dorditgne^ 
supra,  col.  817. 

Article  1 6  and  article  22  (crossing  and  keeping 
course  rules)  of  the  regulations  of  1880,  are 
wholly  independent  of  the  stop  and  reverse 
rule.  Per  Brett,  M.R.  The  Beryl^  supra  ;  The 
Ditrdognt^  supra. 

Whether  the  Stop  and  Reverie  Rule  applies 
at  Same  Time  with  otherRoles.]— Semble,  when 
two  ships  are  approaching  each  othei'  upon 
meeting  or  crossing  courses  with  risk  of  collision, 
and  one  or  both  alter  their  helms  so  as  to 
determine  risk  of  collision,  the  stop  and  reverse 
rule  does  not  apply.  Th^i  Jesmond  and  The  Earl 
of  Elgin,  8  Moore,  P.  C.  (N.8.)  179  ;  L.  R.  4  P.  C. 
1  ;  25  L.  T.  514  ;  1  Asp.  M.  C.  150.  The  Rhondda, 

8  App.  Cas.  649 ;  49  L.  T.  210 ;  5  Asp.  M.  C. 
114. 

Steamship  in  Fault  for   not  Stopping.] — ^A 

steamship  held  in  fault  for  not  having  stopped 
and  reversed  when  risk  of  collision  must  have 
been  apparent.     The  Tlutwes  and  The  Lntetia, 

9  App.  Cas.  640 ;  12  Ct.  of  Sess.  Cas.  (4th  ser.) 
1— H.  L.  (Sc.) 

Lights  coming  into  Line.]— The  ''  8."  and  "  C.*' 
were  approaching  each  other  at  night  on  opposite 
courses,  so  as  to  pass  starboard  to  starboard.  The 
master  of  the  "C."  saw  the  green  and  white 
lights  of  the  "  S."  somewhat  more  than  a  quarter 
of  a  mile  distant,  coming  into  li  i/e.  This  indicated 
a  probability  that  the  "  S."  was-  porting;  which 
would  cause  a  risk  of  collision ;  soon  after  the 
red  light  of  the  "  S."  was  seen.  The  engines  of 
the  "C."  had  been  previoasly  stopped,  but  the 
master  did  not  reverse  her  engines  till  the  red 
light  of  the  *'  S."  was  seen  ;  the  vessels  soon  after 
came  into  collision  : — ^Held,  that  the  *'  C.'^  was  to 
blame  for  infringing  the  8top>and  reverse  rule, 
because  as  there  was  a  probability  of  risk  of 
collision  when  the  master  of  the  "  C."  saw  the 
green  and  white  lights  of  the  '•  S."  coming  into 
line,  he  should,  being  aware  of  such  probability, 
have  then  reversed  t£e  engines  of  the  "  C."  The 
Stanmore,  54  L.  J.,  Adm.  89  ;  10  P.  D.  134  ;  53 
L.  T.  10  ;  5  Asp.  M.  C.  441— C.  A.  And  see  The 
Altfis^  supra,  col.  786  ;  Ths^  Abit  and  The  Oporto, 
supra,  col.  785. 


Penrerse  Aetion  of  other  Ship.] — ^A  steamship^ 
**  A.,"  ported  to  another  steainshipv  "  B./'  that 
was  approaching  her  with  all  her  lights  shewing, 
until  **B.'s"  green  was  shut  in.  "B."  by  star- 
boarding opened  her  green  again  to  "  A-,"  who- 
again  ported  and  again  shut  in  the  green.  "  B." 
continuing  her  starboard  helm  again  opened  her 
green,  and  a  collision  followed : — Held,  that  **  A.'^ 
was  in  fault  under  36  &  37  Vict.  c.  85,  s.  17,  for 
not  having  stopped  and  reversed.  Th^  Arratoon. 
Apcar,  59  L.  J.,  P.  C.  49  ;  15  App.  Cas.  37  ;  62 
L.  T.  331 ;  38  W.  R.  481 ;  6  Asp.  M.  C.  491 
— P.  C. 

Object  of  the  Bole  as  to  Stopping  and 
Reyersing.] — llie  object  of  the  stop  and  reverse 
rule  is  to  minimise  the  results  of  collisions  a& 
well  as  to  prevent  them.  See  Th€  Ewwy  Haate^ 
supra  ;  The  Thamen  and  TJieLvtetia,sapn. ;  and 
per  Lord  Watson,  The  Khedive,  supra,  col.  818. 

Steam  Trawler.]— Semble,  article  18  (of  1884> 
applies  to  a  steam  trawler  at  work.  Xlie  Tweedy- 
dale,  58  L.  J.,  Adm.  41  ;  14  P.  D.  164  ;  61  L.  T. 
371  ;  37  W.  R.  783  ;  6  Asp.  M.  C.  430. 

Thames  Rule  as  to  Stopping  and  BcTertuig.  ] — 
A  steamship  rounding  a  point  in  the  Thames  held 
not  in  fault  uoder  rule  14  of  the  Thames  rules 
(1877)  as  to  stopping  and  reversing ;  although  if 
she  had  not  been  under  a  port  helm  at  the  time 
there  would  have  been  risk  of  collision.  The 
Libra,  6  P.  D.  139;  45  L.  T.  161 ;  4  Asp.  M.  C.  429. 

The  Stop  and  Reverse  Rule  does  not  apply  t» 
Orertaken  Ship.]— 77/^  Franconia.  2  P.  D.  8  ;  35 
L.  T.  721  ;  25  W.  R.  197 ;  3  Asp.  M.  C.  295— C.  A. 

Xeeting  Steamships — Porting  without  Stop- 
ping and  Reyersing.] — Two  steamships  were 
approaching  each  other  in  daylight  nearly  end 
on.  One,  "  T.,"  ported  and  gave  the  port  helnk 
signal.  The  other,  "  O.,"  still  came  on,  and  "T.'* 
ported  again  and  gave  a  second  port  helm  signal. 
''  O.'^  then  starboarded,  and  a  collision  followed  : 
— Held,  that  "  T."  was  not  in  fault  for  not  having 
stopped  and  reversed  before  the  second  porting. 
The  Otto  and  The  Thorm,  Wilson  v.  Cnrrir, 
[1894]  App.  Cas.  116  ;  6  R.  162  ;  20  Ct.  of  Sess. 
Cas.  (4th  ser.)  876— H.  L.  (Sc.) 

Other  Ship  on  Wrong  Side  of  River.] — The 

**  Dromeilary,"  proceeding  up  the  Clyde  on  her 
right  side  in  a  thick  fog,  heard  the  whistle  of  the 
tug  of  the  "  Nerano."  She  did  not  stop  or  reverse 
until  she  saw  the  tug,  which  with  the  **  Nerano  " 
Was  on  the  wrong  side  of  the  river  : — Held,  that 
the  "  Dromedary"  was  not  in  fault  for  a  collision 
which  followed.  The  Kerano  and  the  Drome^ 
dary,  22  Ct.  of  Sess.  Cas.  (4th  ser.)  237. 

Old  Law  as  to  Stopping  and  Reversing.] — 

Steamship  held  in  fault  for  not  stopping  and 
reversing,  in  consequence  of  bad  look-out.  J7*<t 
Julia  Darid,  46  L.  J.,  Adm.  54. 

Steamship  held  in  fault  for  a  collision  in  the 
Thames  caused  by^her-not  stopping  and-reversin^. 
The  Trident,  1  Spinks,  217. 

Article  24. 

Otertahing  Ship ;  corresponding  with  Article  20 
of  1880  and  1884. 

Crossing  or  Overtaking,]— When  a  vessel  is  at 
the  same  time  overtaking  and  crossing  the  course 
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of  another  vessel,  she  is  to  be  deemed  an  over- 
taking, and  not  a  crossing  ship  under  article  16, 
and  is  boiind  therefore  to  obey  the  directions  of 
article  20  of  1880,  and  keep  out  of  the  way  of  the 
other  vessel.  The  Seaton^  53  L.  J.,  Adm.  15  ;  9 
P.  D.  1 ;  49  L.  T.  747 ;  32  W.  R.  600  ;  6  Asp. 
M.  C.  191.  But  see  Ttie  Breadalbane,  7  P.  D. 
186  ;  46  L.  T.  204  ;  4  Asp.  M.  C.  605. 

As  a  general  rule  wherever  two  steamships  are 
on  converging  courses,  the  one  abaft  the  b&am  of 
the  other  in  such  a  position  that  the  hinder  ship 
cannot  see  the  side  lights  of  the  leading  ship, 
the  former,  if  going  at  a  greater  8i)ecd  than  the 
latter,  is  to  be  considered  as  a  vessel  overtaking 
another  vessel,  within  the  meaning  of  the 
regulations,  and  bound  to  keep  out  of  the  way  ; 
and  they  are  not  to  be  treated  as  crossing  vessels. 
The  Franconla,  2  P.  D.  8 ;  36  L.  T.  721  ;  25 
W.  R.  197 ;  3  Asp.  M.  C.  295— C.  A. 

A  ship  is  not  overtaking  the  other  unless  she  is 
going  faster  than  the  latter.    Ih. 

An  "  overtaking  "  vessel  within  the  area  lighted 
by  the  stem  light  of  the  "  overtaken  "  vessel  does 
not  cease  to  have  the  obligation  imposed  by 
article  20  of  1884,  of  keeping  out  of  her  way 
upon  catching  sight  of  one  of  her  side  lights  : — 
Semble,  where  there  is  no  risk  of  collision  and 
the  vessel  comes  within  sight  of  the  side  lights 
of  the  other,  the  vessels  being  at  a  considerable 
distance  apart,  article  16,  the  crossing  rule,  applies 
The  JloUere,  62  L.  J.,  Adm.  102  ;  [1893]  P.  217-; 
1  R.  639  ;  69  L.  T.  263  ;  7  Asp.  M.  C.  364. 

A  ship  coming  up  with  another  ahead  upon  a 
course  differing  from  that  of  the  ship  ahead  by 
half  a  point : — Held,  to  be  overtaking  her.  The 
Chananry,  The  Lecerington^  42  L.  J.,  Adm.  58  ; 
28  L.  T.  284  ;  1  Asp.  M.  C.  569. 

And  where  the  difference  of  courses  was  one 
and  a-half  points.    Th4}  Breadalbane-^  supra. 

As  to  the  "overtaking"  rule  in  the  Tyne 
bv-laws,  see  Tfie  Henry  Morton,  31  L.  T.  859  ;  2 
Asp.  M.  C.  466. 

And  Jtee  further,  as  to  the  distinction  between 
crossing  and  overtaking  ships,  Abticles  10, 
20,  ante,  cols.  797,  811. 

Oyertaken  Yeiiel  —  ICanoBuyrei  for  Third 
Vetiel.] — Where  a  vessel  which  is  being  over- 
taken by  another  deviates  from  her  course,  it 
is  still  the  duty  of  the  overtaking  ship  to  do  all 
she  reasonably  can  to  keep  out  of  the  way  of  the 
former.  An  overtaken  vessel  which  finds  it 
necessary  to  manoeuvre  for  a  third  vessel  is  to 
blame  if  she  deviates  from  her  course  more  than 
is  necessary  to  avoid  imme<liate  danger.  The 
Sarago9sa,  68  L.  T.  400  ;  7  Asp.  M.  C.  289--C.  A. 
Affirmed  in  H.  L. 

Colliaion  in  Suei  Canal.] — A  steamship  was 
overtaking  another  in  a  salt  water  lake  forming 
part  of  the  Suez  Canal,  and  before  she  passed  the 
other  a  collision  occurred  ; — Held,  under  the 
regulations,  the  overtaking  ship  was  in  fault. 
The  Hilda  and  Tlie  Australia,  12  Ct.  of  Sess.  Cas. 
(4th  ser.)  76. 

Shipf  working  to  Windward.] — A  steamship 
in  the  Thames  was  coming  up  with  a  sailing 
ship  turning  to  windward.  The  latter  went  about 
as  the  steamship  attemjpted  to  pass  her,  and  a 
collision  occurred  : — Held,  that  the  steamship  was 
alone  in  fault.  The  Palatine,  27  L.  T.  631  ;  1 
Asp.  M.  C.  468. 

Two  sailing  ships  turning  to  windward  on  the 
same  tack.    When  the  leading  ship  goes  about, 


the  other,  If  she  cannot  stand  in  without  risk  of 
collision,  must  also  go  about.  The  PrUeillaf 
L.  R.  3  A.  &  E.  126  ;  23  L.  T.  566  ;  1  Asp.  M.  C. 
468. 

Two  ships  working  to  windward.  The  leading 
ship  wears  : — Semble,  the  other  is  not  an  '*  over- 
taking *'  ship  whilst  the  wearing  ship  is  approach- 
ing her  during  wearing.  The  Falkland  a  fid 
The  Xarigation,  Br.  &  Lush.  204  ;  1  Moore.  P.  C. 
(N.8.)  379  ;  9  Jur.  (N.S.)  1113. 


Article  25. 

Narrow    Chunnel ;  Starboard   Side   Rule;  cor- 
rejfponding  with  Article  21  of  1880  and  1884. 

Starboard-iide  Bnle  nnder  formor  Aots.] — ^A 
vessel  held  in  fault  for  navigating  on  the  port  or  ^ 
Cheshire  side  of  the  Mersey,  contrary  to  9  &  10  ' 
Vict.  c.  100,  s.  9.     The  Ximrod,  15  Jur.  1201. 

A  steam  vessel  was  proceeding  down  the  river 
Thames,  close  to  the  Surrey  shore,  under  the 
management  of  a  licensed  pilot,  when  she  came 
into  collision  with  a  barge,  which  was  sailing  up 
the  river.  In  an  action  for  the  damage  thereby 
caused  against  the  pilot : — Held,  that,  according 
to  14  &  16  Vict.  c.  79,  s.  27.  and  17  &  18  Vict, 
c.  104,  88.  296,  297,  it  was  the  duty  of  the  pilot 
to  have  kept  the  steam  vessel  to  the  starboard 
side  of,  but  within,  the  fairway  or  midchannel, 
and  when  he  saw  the  risk  of  collision,  to  port 
her  helm  so  as  to  pass  on  the  port  side  of  the 
barge,  and  therefore  it  was  properly  left  to  the 
jury  to  say,  whether,  at  the  time  of  the  collision, 
the  steam  vessel  was  on  the  starboard  side,  ami 
within  the  fairway  or  midchannel,  and,  what- 
ever was  the  position  of  the  steam  vessel,  whether 
the  collision  was  caused  by  the  negligence  of  the 
pilot  or  not.  Smith  v.  To**,  2  H.  A:  N.  97  ;  26 
L.  J.,  Ex.  233 ;  5  W.  R.  534. 

Under  14  &  15  Vict.  c.  79,  a  vessel  was  required 
to  keep  on  the  starboard  side  of  the  Thames, 
notwithstanding  a  usage  for  vessels  to  work  the 
tide  in  navigating  the  river.  The  Sylph,  2 
Spinks,  75. 

A  custom  of  the  river  as  to  vessels  keeping  to 
particular  sides  and  waters  as  they  are  going  up  or 
doivm.  : — Held,  not  to  override  the  Trinity  house 
regulations  of  1840.  The  Friends,  4  Moore,  P.  C. 
314. 

A  practice  for  vessels  in  a  river  to  keep  in  or 
out  of  the  strength  of  the  tide  cannot  supersede 
a  rule  of  navigation  made  for  preventing 
collisions.     The  Duke  of  Sussex,  1  W.  Rob.  274. 

A  custom  that  vessels  in  a  river  should  keep  upon 
the  one  side  of  it  when  the  statute  law  requires 
them  to  keep  on  the  other,  cannot  be  maintained. 
17  &  18  Vict.  c.  104,  88.  297,  298.  The  Unity, 
Swabev,  101. 

See  also,  for  decisions  as  to  the  starboard  side, 
rule  under  former  act.  Tlie  Panther,  6  Spinks, 
31.  The  MalHna,  1  Moore,  P.  C.  (N.S.)  357; 
Lush.  493  ;  Br.  &  Lush.  67  ;  9  Jur.  (N.s.)  527  ;  8 
L.  T.  403  ;  II  W,  R.  576.  The  Meeander  and 
The  Florence  Nightinyale^  1  Moore,  P.  C.  (N.s.) 
63 ;  Br.  &  Lush.  29  ;  6  L.  T.  400.  The  Seine, 
S wabey ,  411.  The  Hand  of  Providence,  Swabey , 
107.     The  Mmrod,  15  Jur.  1201. 

Application  to  Bliip  in  Tow.] — The  starboard- 
side  rule  (17  &  18  Vict.  c.  104,  s.  297)  held 
applicable  to  a  ship  in  tow.  The  La  Plata, 
Swabey,  220,  298. 
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In  the  Teei.]~r;f«  Jiary  Lokden,  58  L.  l\iffate  and  The  Barrahottl,  58  L.  J.,  P.  C.  101 ;  14 
641 ;  6  Asp.  M.  C.  262.  '  App.  Cas.  318— P.  C. 


In  the  Danube.] — The  Yourri  and  The  Spear- 
wan,  10  App.  Cas.  276  ;  53  L.  T.  29  ;  5  Asp.  M.  C. 
458. 


What  are— Straiti  of  Xeisina.]— The  Strait  of 
Messina  is  a  narrow  channel  within  the  meaning 
of  aiticle  21  :— Held,  that  the  "A.  L.,'*  by  in- 
fringing the  Eaid  article,  occasioned  the  collision 
which  afterwards  happened,  and  failed  to  estab- 
lish that  the  ''  R.,"  bj  anything  which  she  did, 
contributed  to  it  or  could  in  any  way  have 
avoidetl  it.  TIte  Bhonddtt^  Seiolutia  v.  SttreKton^ 
8  App.  Cas.  549 ;  49  L.  T.  210  ;  5  Asp.  M.  C.  114 
—P.  C. 

Held,  that  the  **R.'8"  helm  having  been  put 
hard-a-port  in  a  way  which,  if  successful,  would 
have  put  her  on  such  a  course  as  would  have  deter- 
mined the  risk  of  collision,  the  duty  of  reversing 
her  engines  did  not  arise  till  it  was  discovered 
that  the  vessel,  owing  to  the  action  of  a  current, 
was  not  obeying  her  helm.    Ih, 


Falmonth  Harbour.  ]  ^Applies  to  a  steam- 


ship entering  and  passing  up  Falmouth  Harbour, 
and  if  a  steamer  going  into  that  harbour  keeps  to 
the  side  of  the  channel  which  lies  on  her  port 
hand,  she  violates  the  regulations.  T}u  Clydach, 
51  L.  T.  668  ;  5  Asp.  M.  C.  336. 


Cardiff  Books.] — A  collision  occurred  at 


the  junction  of  the  main  cuannel  leading  to 
Cardiff  Docks  and  the  channel  to  the  Roath  Basin, 
between  a  steamer  going  up  the  former  and 
another. coming  down  the  latter : — Held,  that  the 
place  of  collision  was  a  "  narrow  channel "  within 
article  21,  and  that  articles  16  and  22  were  also 
applicable,  there  being  no  special  or  local  rules 
to  supersede  the  general  rules  of  navigation.  The 
Lacerington,  65  L.  J.,  Adm.  78  ;  11  P.  D.  117 ; 
55  L.  T.  386  ;  6  Asp.  M.  C.  7— C.  A. 


Xeriej  Sea  ChanneL]— -The  channel  near 


the  bell  buoy  outside  the  Queen^s  Channel  of  the 
Mersey  is  not  a  narrow  channel  within  17  &  18 
Vict.  c.  104,  8.  297.  The  Maander  and  The 
Florence  yightingale,  I  Moore,  P.  C.  (N.8.)  63  ; 
Br.  &  Lush.  29  ;  6  L.  T.  400. 

The  Bwin.]  — The  Swin,  between    the 


Middle  Lightship  and  the  Middle  Sands,  is  a 
narrow  channel  within  article  21  of  1884,  and, 
thei-efore,  two  steamships  passing  one  another 
through  it,  should  each  keep  to  that  side  of  the 
fairway  of  the  channel  which  lies  on  their  star- 
board side.  The  -Vm/tw,  [1894]  P.  336;  11  R. 
705  ;  71  L.  T.  715  ;  7  Asp.  M.  C.  521— C.  A. 

Since  the  lighting  of  the  N.E.  Maplin  buoy, 
in  1894,  ii  has  been  safe  and  practicable,  by 
day  and  night,  for  inward-bound  vessels  navi- 
gating the  Swin  Channel,  at  the  entrance  to 
the  river  Thames,  to  pass  to  the  northward  and 
westward  of  the  Swin  Middle  Lightship  ;  and  in 
onler  to  comply  with  the  regulations,  they  must 
now,  in  navigating  that  part  of  Ihe  channel,  leave 
the  lightship  on  the  port  hand.  The  Minnie, 
supra,  and  The  Corennie  ([1894]  P.  338)  dis- 
cussed. The  Ojwrto,  66  L.  J.,  Adm.  12  ;  75 
L.  T.  599  ;  8  Asp.  M.  C.  213.  See  A'.  C.  in  C.  A., 
supra,  col.  785. 

Whether  question  of  Faet  or  Law.] — 


As  to  whether  it  is  for  the  judge  or  the  jury  to 
decide  what  is  a  narrow  channel.    See  Hie  Birhs- 


Dockyard  Porta — ^Admiralty  Beyulation  aa  to 
Hayifation— Plymouth.] — The  powers,  if  any,  of 
the  lords  of  the  admiralty  imder  54  Geo.  3,  c.  159, 
s.  2,  to  make  regulations  as  to  navigation  and 
mooring  of  ships  in  dockyard  ports,  must  be 
exerciseid  in  strict  conformity  with  the  act.  A 
notice  signed  by  the  admiralty  superintendent 
at  Plymouth,  as  to  merchant  ships  leaving  the 
deep-water  channel  of  Hamoase  free  for  H.M.*8 
ships  when  docking,  not  issued  in  accordance  with 
the  act,  held  invalid.  H,MJS.  Topaze,  10  L.  T. 
659  ;  12  W.  B.  923. 

AHTIGLE  26. 
Sailing  Ships  and  Fiihtng  Craft;  new. 

Abticle  27. 

Special   Circuiustancee ;    oorreeponding    with 
Article  23  of  1880  and  1884. 

Where  there  is  one  chance  of  escaping  collision, 
article  23  of  1880  justifies  a  seaman  in  departing 
from  the  regulations  in  order  to  avail  himself  of 
it.  The  Benares,  53  L.  J.,  Adm.  2  ;  9  P.  D.  16  ; 
49  L.  T.  702  ;  32  W.  R.  268  ;  5  Asp.  M.  C.  171. 

Departure  from  the  regulations,  even  though 
ilo  negligence  is  involved,  if  not  necessary,  may- 
cause  the  ship  to  be  held  in  fault.  See  The 
Khedive,  Stoomraart  Maatfchappy  Xederland  v. 
Peninsular  and  Oriental  Steam  Navigation  ^ci., 
52  L.  J.,  Adm.  1  ;  5  App.  Cas.  876  ;  43  L.  T.610  ; 
29  W.  R.  173  ;  4  Asp.  M.  C.  567--H.  L.  (B.)  Cf. 
Tlie  Memnon,  supra,  col.  818. 

The  principle  of  law  that  you  are  not  to  adhere 
to  strict  rules  of  navigation,  but  avoid  an  accident 
if  possible,  is  a  doctrine  very  carefully  to  be 
watched.  Per  Dr.  Lushington.*  The  Test,  5  Not. 
of  Cas.  276.  Cf .  Tite  William  Frederick  and  The 
Byfoged  Christensen,  4  App.  Cas.  669 ;  41  L.  T. 
535  ;  28  W.  R.  233  ;  4  Asp.  M.  C.  201. 

A  vessel  ought  not  to  obstinately  persist  in 
adhering  to  the  rules  of  navigation  if  by  depart- 
ing from  them  (semble,  and  so  only)  a  coUisioii 
may  be  avoided.     The  London,  6  Not.  of  Cas.  29. 

Although  rules  of  navigation  may,  and  must 
pometimes  be  departed  from, ''  it  is  at  the  same 
time  of  the  greatest  possible  importance  to  adhere 
as  closely  as  possible  to  established  rules,  and  not 
to  allow  a  deviation  from  them,  unless  the  cir- 
cumstances which  are  alleged  to  have  rendered 
such  deviation  necessary  are  most  distinctly 
proved  and  e>«tablished.''  Per  Dr.  Lushington. 
The  John  Buddie,  5  Not.  of  Cas.  387. 

A  vessel  with  the  wind  free  held  in  fault  for 
obstinately  holding  on  her  course,  the  other  ship 
being  close-hauled  and  also  in  fault.  The 
Commerce,  3  W.  Rob.  287. 

The  Trinity  house  sailing  and  steering  rule  of 
1840  not  to  be  departed  from  upon  mere  ground 
of  convenience  in  practice.  The  Friends^  4 
Moore,  P.  C.  314.     The  Gazelle,  1  W.  R.  471. 

A  vessel  put  her  helm  to  starboanl,  contrary  to 
the  niles,  in  the  expectation  that  the  other  vessel 
would,  under  the  special  circumstances,  aUo  act 
contrai7  to  the  rules : — Held,  that  the  former 
was  in  fault  for  a  collision  that  followed.  The 
Superior,  6  Not.  of  Cas.  607. 

Duty  of  sailing  ship  to  depart  from  the  regu- 
lations where  steamship  does  nothing.  See  The 
Hiqhgate,  ante,  cols.  812,  814. 

the  19th  article  of  1862,  which  directs  that  in 
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*'  obeying  and  constraing  all  the  other  and  pre- 
vious regulations,  due  regard  is  to  be  had  to  all 
dangers  of  navigation^  and  to  any  special  circum- 
stances existing  in  any  particular  case,  rendering 
a  departure  from  such  rules  necessary,  in  order 
to  avoid  immediate  danger,"  does  not  prescribe 
any  specific  course  to  be  adopted  or  pursued. 
Tht  Allan  and  The  Flora,  14  L  T.  860. 

If  a  ship,  bound  to  keep  her  course  under 
article  18,  justifies  her  departure  from  that  rule, 
she  takes  upon  herself  the  obligation  of  shewing 
both  that  her  departure  was,  at  the  time  it  took 
place,  necessary  in  order  to  avoid  immediate 
danger,  and  also  that  the  course  adopted  by  her 
was  reasonably  calculated  to  avoid  that  danger. 
The  Agra  and  Elizabeth  JenhinM,  4  Moore,  P.  C. 
(N.a.)  435  ;  36  L.  J.,  Adm.  16  ;  L.  R.  1  P.  C.  501  ; 
16  L.  T.  755  ;  16  W.  R.  735. 

It  is  dangerous  to  the  public  to  leave  to  masters 
of  vessels  a  discretion  as  to  obeying  or  departing 
from  the  sailing  rules ;  and  accordingly  such  a 
discretion  need  not  be  exercised  except  in  cases 
of  very  clear  necessity.  Where  a  collision  has 
occurred  owing  to  one  colliding  vessel  having 
failed  to  observe  (as  its  duty  was)  the  rule  of  the 
road,  by  keeping  out  of  the  way  : — Held,  that,  in 
the  absence  of  proof  as  to  the  particular  time 
at  which  an  intention  to  violate  that  rule  was 
clearly  manifest,  the  other  colliding  vessel,  being 
primft  facie  bound  to  observe  the  18th  rule  by 
keeping  on  its  course,  would  not  have  been 
justified  in  departing  therefrom.  The  Byfoged 
Christ enten^  lite  Willuim  Frederick,  4  App.  Cas. 
669  ;  41  L.  T.  636  ;  28  W.  R.  233— P.  C. 

Departure  from  the  rule  provided  by  17  &  18 
Vict.  c.  104,  s.  296,  for  shii>8  meeting  each  other 
to  port  their  helms,  allowed  ;  the  circumstances 
being  such  as  to  render  such  departure  necessary 
to  avoid  imraaiiate  danger.  The  Moderation,  1 
Mooie,  P.  C.  (NJi.)  528  ;  9  L.  T.  586. 

A  collision  took  place  between  two  sailing 
vessels  crossing,  the  w^ind  being  about  S.S.E.,  and 
the  vessel "  C."  steering  about  N.N.B.,  the  vessel 
"  S."  about  W.  by  S.  :  the  vessel  *'  C."  did  not 
keep  out  of  the  way,  but  kept  her  course,  and 
the  vessel  "  S.,"  instead  of  keeping  her  course, 
ported  her  helm,  alleging  immediate  danger  as  a 
reason  for  so  doing : — Held,  that  both  vessels 
were  to  blame  ;  the  vessel  "  C."  for  not  having 
kept  out  of  the  way,  in  accordance  with  the  pro- 
visions of  the  last  clause  of  the  r2th  article,  and 
the  vessel  "  S."  for  not  having  kept  her  course, 
but  having  improperly  ported  her  helm,  there 
being  no  evidence  of  immediate  danger  to  justify 
a  departure  from  the  18th  article.  The  Spring, 
L.  R.  1  A.  &  E.  99 ;  12  Jur.  (N.S.)  788  ;  14  W.  R. 
975.  S.  P.,  The  Dapper  aftd  The  Lady  Normanhy, 
14  L.  T.  895. 

Two  sailing  ships  at  night  were  approaching 
each  other  so  as  to  pass  port-side  to  port-side. 
The  one  whose  duty  it  was  to  keep  out  of  the 
way  under  article  14  (a.)  altered  her  course  and 
began  to  come  across  the  course  of  the  other. 
The  master  of  the  ship  whose  duty  it  was,  under 
article  22  of  1884,  to  keep  her  course,  at  a  dis- 
tance of  a  quarter  of  a  mile  saw  the  red  light  of 
the  other  ship  shut  in,  and  her  green  light  come 
into  view.  He  continued  to  keep  his  course  till 
the  other  ship  herself  could  be  seen,  w^hen  it  was 
too  late  to  avoid  the  collision,  which  immediately 
occurred  : — Held,  by  the  court  of  appeal,  that 
the  officer  in  charge  of  the  ship  which  was  primS, 
focie  bound  to  keep  her  course  should  not  have 
kept  his  course  after  he  saw  that  the  other  vessel 
was  going  to  cross  his  bows  :  and  that  article  23 


of  1884  had  then  come  into  operation,  and  that 
therefore  both  ships  were  to  blame  for  the  col- 
lision. But  held,  in  the  house  of  lords,  that 
very  great  allowances  should  be  made  for  an 
officer  in  charge  of  a  ship  suddenly  placed  in 
difficult  circumstances  by  the  wrongful  act  of 
another  ship.  The  judgment  of  the  court  below 
was  reversed  upon  the  facts  and  evidence.  The 
Tasmania,  15  App.  Cas.  223  ;  63  L.  T.  1  ;  6  Asp. 
M.  C.  617— H.  L.  (E.)  Reversing  37  W.  R.  552 
— C.  A. 

In  a  cause  of  collision  between  two  steam 
vessels  meeting  nearly  end  on  in  the  river  Thames, 
it  was  allegecf  by  the  defendants  that  the  helm 
of  their  vessel  was  put  a-starboard  to  avoid  a 
barge : — Held,  that  the  onus  of  proving  that  a 
departure  from  the  rule  was  necessary  in  order 
to  avoid  immediate  danger  lay  upon  the  defen- 
dants ;  and  that,  in  the  absence  of  sufficient 
evidence  to  shew  what  became  of  the  barge,  the 
defendants  had  failed  in  their  proof,  and  were, 
therefore,  to  blame  for  the  collision,  the  result  of 
not  porting  their  helm.  The  C&ncordin,  L.  R.  1 
A.  &  E.  93  ;  12  Jur.  (N.S.)  771  ;  14  L.  T.  896. 

Article  23  (article  27  of  1897)  is  a  rule  of  common 

'sense,  to  the  effect  that  the  regulations  are  to  be 

read  and  applied  so  as  not  to  cause  collision. 

See^  per  Dr.  Lushington,  TIw  AUanand  The  Flora, 

14  L.  T.  860. 

**When  one  person  neglects  his  duty,  and  so 
puts  another  into  danger,  the  second  is  not 
justified  in  doing  nothing  to  avert  that  danger, 
though  it  is  caused  entirely  by  the  fault  of  the 
first."  Per  Brett,  M.R.  The  Jane  Bacon,  27 
W.  R.  35.  And  see  Th^  Ida  and  Tlte  Warn,  15 
L.  T.  103. 

The  "Lady  Anne,"  close-hauled  on  the  star- 
board tack,  held  in  fault  for  not  putting  down 
her  helm  and  easing  off  her  head  sheets  at  the 
last  moment,  so  as  to  avoid  another  ship  close- 
hauled  on  the  port  tack.  The  Zadg  Anne,  15 
Jur.  18. 

A  sailing  ship  held  in  fault  for  collision  with  a 
steamship  in  a  fog  because,  after  hearing  the 
whistle  of  the  steamship,  her  people  were  not 
ready  at  the  braces  to  assist  the  helm  when  the 
ships  came  into  sight  of  each  other  at  close 
quarters.  Tfie  Zadok,  53  L.  J.,  Adm.  72 ;  9  P.  D. 
114  ;  50  L.  T.  695  ;  32  W.  R.  1003  ;  5  Asp.  M.  C. 
252. 

Article  23  (article  27  of  1897)  does  not  apply  to  a 
case  where  non-compliance  with  the  regulations 
could  not  have  caused  the  collision,  nor  w^here 
the  regulations  could  not  safely  be  complied 
with.  See  llie  Cltv  of  Antwerp  and  The  Fried- 
rich,  supra.     The  6oncordia,  supra. 

The  "  dangers  of  navigation  refer  primarily 
to  dangers  other  than  collision.  As  to  whether 
danger  of  collision  is  included,  see  The  Benarex, 
supra. 

Convenience  is  no  excuse  for  departing  from 
the  regulations.  The  Araxe*  and  The  Blaek 
Prince,  16  Moore,  P.  C.  122.  And  see  ease*  supra, 
col.  822. 

The  fact  that  a  tug  or  a  steamship  has  a  heavy 
ship  in  tow  does  not  justify  her  in  not  keeping 
out  of  the  way  of  a  sailing  ship.  The  Warrior, 
L.  R.  3  A.  &  E.  553  ;  27  L.  T.  101  ;  21  W.  R.  82; 
1  Asp.  M.  C.  400.  The  American  and  The 
Syria,  43  L.  J.,  Adm.  30  ;  L.  R.  6  P.  C.  127  ; 
81  L.  T.  42  :  22  W.  R.  927 ;  2  Asp.  M.  C.  350 
And  see  The  Independence,  Lush.  270 ;  14 
Moore,  P.  C.  103  ;  4  L.  T.  563  ;   9  W.  R.  582. 

Nor  the  fact  that  the  two  ships  are  both 
making  for  the  same  pilot  cutter.     T^ie  Ada  and 
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The  Sappho,  27  L.  T.  718 ;  1  Asp.  M.  C.  575. 
Affirmed,  28  L;  T.  825  ;  2  Asp.  M.  C.  4. 

Semble,  article  27  does  not  justify  a  departure 
from  the  regulations  on  the  ground  of  a  reason- 
able expectation  that  the  damage  would  be 
thereby  diminished.  The  Khedive,  supra,  col. 
«18. 

And  see  further,  as  to  departure  from  the 
regulations,  2.  Pbesumption  op  Fault,  ante, 
cols.  707,  seq. 

Abticle  28. 

Sound  Signals;  correspanding  with  Article  19 

of  1880  and  1884. 

Abticle  29. 

Proper     Precautions;     corresponding     with 
AHicle  24  0/I88O  «w/l884. 

Ai  to  what  are  Proper  PreeantionB.] — See 

1.  Neglioemce,  supra,  cols.  684,  seq. 

Abticle  30. 

Local  Rules;  corresponding  with  Article  26  of 

1880  and  1884. 

Infringement  of  Loeal  Bnlei.]— Will  beheld  to 
be  negligence.  See  T^ie  Margaret,  54  L.  J., 
Adm.  18  ;  9  App.  Cas.  873  ;  52  L.  T.  361  :  33 
W.  R.  281  ;  5  Asp.  M.  C.  371— H.  L.  (E.)  The 
Yourri  and  Th^f  Spearman,  10  App.  Cas.  276  ; 
63  L.  T.  29  ;  5  Asp.  M.  C.  458,  infra,  col.  828. 

A  vessel  on  the  wrong  side  of  the  Tyne,  in 
breach  of  the  local  rule,  held  in  fault  for  colli- 
sion. The  Raithumite  Hall,  30  L.  T.  233 ;  2 
Asp.  M.  C.  210. 

As  to  the  obligation  to  obey  local  rules,  and 
proof  of  them,  see  The  Henry  Morton,  31  L.  T. 
859  ;  2  Asp.  M.  C.  466.  Ths  Peerless,  Lush.  30  ; 
appeal,  13  Moore,  P.  C.  484  ;  30  L.  J.,  Adm.  89. 
The  Smyrna,  2  Moore,  P.  C.  (n.s.)  435  ;  10  Jur.  i 
(N.s.)  977  ;  11  L.  T.  74,  infra,  col.  828.  I 

Ignorance  of  a  local  rule  is  no  excuse  for  not 
complying  with  it — per  Lord  Esher.     The  River  • 
Derwent,  64  L.  T.  509  ;  6  Asp.  M.  C.  467. 

A  Trinity  sailing  ballast  lighter  held  not  to  be 
required  by  the  sea  regulations  to  carry  lights  in 
the  Thames.  The  C.  S.  Butler,  L.  R.  4  A.  &  E. 
238  ;  31  L.  T.  549  ;  23  W.  R.  113  ;  2  Asp.  M.  C. 
408. 

A  local  rule,  though  not  made  by  competent 
authority,  may  give  rise  to  a  custom  which  will 
be  binding  on  all  ships.  The  Fyenoord,  Swabey, 
374.  See  also  The  Smyrna,  infra,  col.  828; 
H.M.S,  Topaze,  supra,  col.  824. 

Abticle  31. 

Distress  Signals;   corresponding  to  Article  27] 

c/1884. 

12.  Local  Rules. 

a.  Danube. 

Authority    of  Bnlei    of    Navigation.] — The 

treaty  of  peace,  signed  at  Paris,  in  1856,  after 
putting  the  Danube,  with  respect  to  the  rights 
of  persons  using  it  for  the  purposes  of  navigation, 
in  the  same  category  as  other  great  European  | 
rivers  separating  different  states  were  placed  by  ' 
the  Congress  of  Vienna,  provided  that  a  com- 
mission, in  which  Great  Britain,  Austria,  France, 
Prussia,  Russia,  Sardinia,  and  Turkey  should 
each,  be  represented   by  one  delegate,  should 


have  power  to  establish  certain  fixed  duties  to 
be  levied,  to  cover  the  expenses  of  certain  works 
which  were  in  progress,  which  commission  was 
to  be  temporary.  It  also  provided  for  a  river 
commission,  which  was  to  be  permnnent ;  its 
duties  being  to  prepare  regulations  of  navigation 
and  a  river  police.  The  commission  to  consist 
of  delegates  from  the  states  traversed  by  the 
river  along  its  whole  line.  The  European  com- 
mission issued  provisional  regulations  for  the 
police  of  the  Lower  Danube,  and  one  of  those 
regulations  contained  rules  for  navigating  the 
Danube  : — Held,  that  the  rules  were  not  binding 
on  vessels  navigating  the  Danube,  the  European, 
commission  having  no  authority  to  make  such 
regulations.  The  Smyrna,  2  Moore,  P.  C.  (N.8.) 
435  ;  10  Jur.  (N.S.)  977 ;  11  L.  T.  74. 

Asoending  and  Deioending  Shipa — ^Artielet 
82,  86.] — ^Article  32  of  the  regulations  applicable 
to  the  navigation  of  the  Lower  Danube  provides 
that  '^when  a  vessel  ascending  the  river  finds 
itself  exposed  to  meeting  a  vessel  descending  at 
a  point  which  does  not  j&ord  sufficient  breadth, 
she  must  stop  below  the  passage  till  the  other 
vessel  has  cleared  it ;  and  if  the  ascending  vessel 
should  be  actually  in  the  passage  as  the  other 
approaches  it,  the -descending  vessel  must  stop 
above  until  the  passage  is  clear."  The  first  part 
of  this  rule  is  imperative  whenever  an  ascending 
ship,  approaching  a  point  which  does  not  afford 
sufficient  breadth  for  two  vessels  to  pass,  has  notice 
that,  if  she  proceeds,  she  will  be  exposed  to  the 
risk  of  meeting  a  descending  ship  at  or  near  the 
point.  The  second  part  of  the  rule  only  comes 
into  operation  in  cases  in  which  the  ascending 
ship  has  already  reached  the  point  of  danger, 
and  has  actually  begun  to  navigate  the  con- 
tracted  passage,  before  notice  of  the  approach  of 
the  descending  ship  is  conveyed  to  her.  Where, 
however,  it  is  clearly  the  intention  of  one  of  the 
vessels  to  violate  the  rule,  it  is  the  duty  of  the 
other  to  give  way  and  not  to  press  her  claim  to 
precedence.  SS.  Diana  v.  SS.  Cliereden,  64 
L.  J.,  P.  C.  22  ;  [1894]  A.  C.  625  ;  6  R.  515  ; 
71  L.  T.  101  ;  7  Asp.  M.  C.  489— P.  C. 

Keeping  to  Bight  Bank.]— Under  r.  34,  c.  2, 
of  the  Danube  commission  rules,  vessels  going 
down  the  Danube  should  keep  to  the  right  ban£ 
Where  a  vessel  going  down  the  Danube,  when 
there  was  a  fog  and  approaching  night,  went  to 
the  left  bank : — ^Held,  that,  according  to  the 
true  construction  of  the  rule,  that  was  neglect 
of  duty ;  and  that  such  negligence  was  the 
cause  of  a  collision  which  occurred  with  a  vessel 
coming  up,  although  the  absence  of  lights  on  the 
latter  vessel  might  have  partly  contributed  to 
the  accident.  The  Yourri,  The  Spearman,  10 
App.  Cas.  276  ;  53  L.  T.  29  ;  6  Asp.  M.  C.  458— 
P.  C. 

b.  Hiimber. 

Stem  Light  —  Compulsory  Pilotage.]  —  The 
"  R.,"  in  charge  of  a  tug,  was  dropping  astern 
foremost  up  the  Humber  with  the  tide,  and  was 
eventually  brought  athwart  the  tide  to  go  into 
dock.  The  "  R."  was  exhibiting,  in  addition  to 
the  masthead  and  side  lights,  a  white  light  from 
the  main  peak  shewing  astern,  whidi  had  Xxien 
placed  there  by  the  order  of  the  pilot,  who  was 
by  compulsion  of  law  in  charge  of  the  "  R."  The 
rules  for  the  navigation  of  the  river  Humber, 
made  by  order  in  council  in  pursuance  of  25  3e  26 
Vict.  c.  63,  s.  32,  incorporate  the  regulations 
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for  preyenting  collisions  at  sea.  The  **  E.," 
coming  down  the  Humber,  and  the  *'  E."  came 
into  collision.  At  the  hearing  it  was  admitted 
that  the  ''  E."  was  to  blame :— Held,  that  the 
*''  R."  was  also  to  blame,  for  that  as  the  Humber 
rules  were  within  the  purview  of  36  k  37  Vict 
€.  85,  B.  17,  there  had  been,  by  the  exhibition  of 
a  stem  light,  a  breach  of  statutory  regulation, 
namely  of  article  2,  which  it  was  impossible  to  say 
might  not  have  contributed  to  the -collision,  juid 
there  was  no  circumstance  to  make  a  departure 
from  the  regulation  necessary.  The  Ripon,  54 
L.  J.,  Adm.  66  ;  10  P.  D.  65  ;  52  L.  T.  438  ;  33 
W.  R.  659  ;  5  Asp.  M.  C.  365.  See  Th€  Monte 
Jlitmt  ante,  col.  773. 

YesMl  at  Anehor— Htight  of  Biding  light.] 
— The  "M.,"  a  two-masted  vessel,  while  at 
anchor  in  the  river  Humber  was  exhibiting  an 
anchor  light  on  the  forestay  at  a  height  of  about 
ten  feet  above  the  deck,  and  another  on  the 
mizzen  mast  at  a  height  of  about  twenty-five  feet 
above  the  deck  : — Held,  that  there  was  a  sufficient 
compliance  with  the  rule  for  the  navigation  of 
the  Humber,  which  provides  that  the  siter  light 
shall  be  double  the  height  of  the  forward  light. 
Tfte  Magneta,  59  L.  J.,  Adm.  55  ;  15  P.  D.  101  ; 
63  L.  T.  114  ;  6  Asp.  M.  C.  531. 


o. 

Lights.]  —  Vessels  at  anchor  in  the  sea 
approaches  to  the  river  Mersey  are  boimd  by 
37  &  38  Vict.  c.  62,  s.  1,  to  exhibit  a  white  light 
at  the  main  or  mizzen  mast,  in  addition  to  the 
white  light  prescribed  by  25  &  26  Vict.  c.  63, 
fichcd.,  table  C,  art.  7,  and  a  vessel  omitting  to 
exhibit  such  additional  light  will,  where  the 
omission  may  have  caused  or  contributed  to 
collision,  be  held  to  blame  under  s.  17  of  the 
36  &  37  Vict.  c.  86.  The  Lady  Dawnshire,  48 
L.  J.,  Adm.  41  ;  4  P.  D.  26 ;  39  L.  T.  236 ;  27 
W.  R.  648  ;  4  Asp.  M.  C.  25.      , 

Customs'  Light.] — ^A  steamship  under  way  is 
not  entitled  to  carry  a  white  light  at  the  mizzen 
truck  as  a  signal  for  a  customs  officer,  or  other- 
wise than  as  a  quarantine  light ;  and  if  she 
carries  such  a  light  for  the  former  purpose,  she 
is  guilty  of  a  breach  of  the  Mersey  navigation 
rules,  and  will  be  held  to  blame  for  a  collision  if 
the  other  vessel  might  have  been  misled  thereby. 
The  Talbot,  [1891]  P.  184  ;  64  L.  T.  542  ;  7  Asp. 
M.  C.  36. 

Btam  Light.! — ^At  the  trial  of  an  action  for 
<lamage  by  collision  it  appeared  that  the  stem 
light  of  the  plaintiffs*  vessel  was  placed  on  deck 
abaft  a  house  on  the  after  part  of  the  deck  : — 
Held,  that  this  was  an  infringement  of  rule  5  of 
the  Mersey  rules,  but  the  court,  having  regard 
to  the  position  of  the  plaintifEs*  and  the  defen- 
dant's vessels,  held,  that  the  infringement  could 
not  have  contributed  to  the  collision.  The  Fire 
^iwen,  56  L.  J..  Adm.  90  ;  12  P.  D.  147  ;  57  L.  T. 
312  ;  36  W.  R.  15  ;  6  Asp.  M.  C.  146. 
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Yestel  at  Anehor— Lights.] — ^The  steamship 
H.'*  at  night  ran  into  the  barque  *•  E."  at 
anchor  in  the  river  Mersey.  By  order  in  council 
of  the  5th  Jan.,  1881,  every  vessel  when  at  anchor 
in  the  river  Mersey  shall  carry  two  white  lights, 
the  after  light  being  carried  double  the  height  of 
the  foremost  light.  The  '*E."  exhibited  two 
anchor  lights,  both  of  which  were  about  twenty 
feet  above  the  deck.    It  was  admitted  by  the 


defendants  that  they  only  saw  the  after  light  :«- 
Held,  that  the  "  H.'^  was  to  bUme  for  a  bacl  look- 
out, and  the  "  £.'*  to  blame  for  a  breach  of  the 
regulation,  it  not  being  shewn  that  in  the  circum- 
stances of  the  case  the  breach  could  not  have 
contributed  to  the  collision.  The  Hermod,  62 
L.  T.  670  ;  6  Asp.  M.  C.  509. 

Laimoh.]^As  to  precautions  to  be  taken  at 
launches  in  the  Mersey,  see  The  Oeorge  Roper, 
and  Catee,  supra,  cols.  696,  697. 

00.  ISTowport. 

Bntering  Port  of  Newport— By-laws.]— The 
proper  mode  for  a  vessel  to  enter  the  port  of 
Newport,  having  regard  to  rules  12  and  13  of 
the  by-laws  (1894)  of  the  port,  which  require 
every  vessel  proceeiding  seaward  to  be  kept  to 
the  right-hand  or  west,  and  every  vessel  pro- 
ceeding inward  from  the  sea  to  be  kept  to  the 
right-l^d  or  east  of  mid-channel — that  is  to 
say,  the  deep-water  navigable  channel,  the 
entrance  to  which  is  marked  by  the  Bell  and 
Red  buoys — is  to  keep  outside  the  buoys  until 
she  can  turn  so  as  to  pass  between  them,  passing 
nearer  to  the  Red  buoy  than  to  the  Bell  buoy, 
although  when  the  tide  is  high  there  is  sufficient 
water  to  allow  a  vessel  to  enter  the  channel  by 
passing  over  the  flats  inside  the  buoys.  A  vessel, 
however,  entering  the  port  from  the  eastward 
would  not  be  wrong,  as  regards  a  vessel  coming 
out,  in  entering  the  channel  by  passing  inside  the 
Red  buoy.  The  Wingtanley,  65  L.  J.,  Adm.  121  ; 
[1896]  P.  297  ;  75  L.  T.  133  ;  8  Asp.M.  C.  170— 

d.  Thames. 

Begnlation  of  1868— Crossing  Rule.]— Ships  in 
the  Thames  approaching  each  other  upon  opposite 
sides  of  a  point  round  which  the  river  bends, 
upon  such  headings  that  if  at  sea  they  would  be 
crossing  ships,  are  not  crossing  ships  within  the 
regulations  of  1863.  The  Ranger  and  The 
Cologne,  Malcolm  v.  General  Steam  Xamgation  Co,, 
9  Moore,  P.  C.  (N.s.)  352  ;  L.  R.  4  P.  C.  519 ;  27 
L.  T.  769 ;  21  W.  R.  273  ;  1  Asp.  M.  C.  484— 
P.  C.  TJi£  Velocity,  General  Steam  I^avigation 
Co.  y.IIedley,  6i  Moore,  P.  C.  (N.s.)  263  ;  39  L.  J., 
Adm.  20  ;  L.  R.  3  P.  C.  44  ;  21  L.  T.  686  ;  18 
W.  R.  264— P.O.  See  also  T)ui  Enk  and  Tits 
Mord,  7  Moore,  P.  C.  (K.s.)  276  ;  L.  R.  3  P.  C. 
436  ;  24  L.  T.  167  ;  1  Asp.  M.  C.  1.  The  Oceana 
and  Tfie  Virgo,  infra. 

Getting  under  Way— Shewing  a  Light.]— A 

steamship  getting  under  way  in  the  Thames,  and 
athwart  the  river  in  such  a  position  that  her 
side  lights  are  not  visible  to  vessels  bound  up 
and  down,  must  shew  a  light  sufficient  to  warn 
approaching  vessels  of  her  presence.  If  she  fails 
to  do  so,  she  breaks  the  Thames  rules,  1872,  r.  20. 
The  John  Fenwick,  L.  R.  3  A.  &  E.  500 ;  41  L.  J., 
Adm.  38  ;  26  L.  T.  322  ;  1  Asp.  M.  C.  249. 

Crossing  Bule  of  1872.]— A  steamship,  "A.," 
going  up  the  river  Thames,  met  another,  *«  B.,** 
coming  down  in  the  reach  above  her.,  which 
made  an  angle  in  the  reach  in  which  she  was. 
At  this  time  "A."  had  "B."  on  her  starboard 
bow : — Held,  that  they  were  crossing  ships 
within  rule  29  of  the  Thames  rules,  1872,  and 
that  it  was  the  duty  of  "  A."  to  keep  out  of  the 
way.     Th£  Oceano  and  The  Virgo,  3  P.  D.  60. 

Thames  Bnles,  1880— steamships — ^Bounding 
Points    of  Biver.]- Rule    23    of    the   Thames 
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rules,  1880,  is  not  confined  to  the  seaward  side 
of  **  a  line  drawn  from  Blackwall  Point  to  Bow 
Creek."  A  steamship,  the  "C.  S.,''  left  the 
South-West  India  DcNsks  nearly  opposite  the 
cuTTe  of  Blackwall  Point,  and  proceeded  down 
stream  at  easy  speed  against  a  flood  tide.  In  a  few 
minutes,  as  she  was  about  to  round  Blackwall 
Point,  she  perceived  the  steamship  "  M. "  in 
Bugsby^s  Reach,  and  preparing  to  round  the 
point ;  the  "  C.  S."  stopped  and  reversed  her 
engines,  but  a  collision  between  the  "  C.  S."  and 
the  "M."  took  place  :— Held,  that  rule  28  of 
the  Thames  rules,  1880,  did  not  apply,  under  the 
circumstances,  to  the  "  C.  S."  ;  that  ordinary 
care  on  the  part  of  the  "M."  would  have 
enabled  her  to  avoid  the  collision,  and  that  she 
alone  was  to  blame.  77/^  Margaret^  Cayzer  v. 
Carran  Co.,  54  L.  J.,  Adm.  18  ;  9  App.  Cas.  873  ; 
52  L.  T.  361  ;  33  W.  R.  281 ;  5  Asp.  M.  C.  371— 
H.  L.  (E.) 

Thamei  Bidet,  1880,  rr.  22,  28.]— A  steamship 
navigating  the  Thames  against  the  tide  is  bound 
to  obey  rale  23  of  the  Thames  rules,  1880,  and 
on  approaching  one  of  the  points  there  named, 
to  wait  until  vessels  then  approaching  it  with 
the  tide  have  passed  her,  or,  quaere,  passed  the 
point.  Whether  vessels  are  also  to  observe 
rule  22,  and  pass  port-side  to  port-side,  depends 
on  whether  the  vessel  navigating  against  the  tide 
is  close  to  the  shore  when  waiting  for  the  one 
coming  down  with  the  tide  to  pass  her,  or  so  far 
out  as  to  allow  the  latter  to  pass  port-side  to 
port-side.  Semble,  where  the  point  to  be  passed 
is  on  the  north  side  of  the  river  with  a  flood  tide, 
or  on  the  south  side  with  an  ebb  tide,  if  the 
vessel  navigating  with  the  tide  has  her  green 
light  open  when  ahead  of  the  vessel  waiting,  the 
23rd  rule  alone  applies,  and  the  vessels  will  pass 
clear  starboard  to  starboard ;  otherwise  both 
rules  apply.  Steamships  rounding  a  point  are 
not  bound  to  stop  or  reverse  engines  because  at 
one  moment  they  are  approaching  each  other 
with  risk  of  collision  if  they  keep  straight  on, 
but  without  risk  of  collision  if  both  vessels  keep 
the  curvilinear  course  they  are  then  on.  The 
Libra,  6  P.  D.  139  ;  45  L.  T.  161  ;  4  Asp.  M.  C. 
429. 

Barge  Dredging— Lights.]— The  sailing  barge 
**  M.,'*  with  her  mast  lowered  and  her  anchor  on 
the  ground,  was  dredgingdown  the  river  Thames, 
when  she  was  run  into  by  the  steam  tug  '*  I.  C." 
with  a  string  of  barges  in  tow.  The  **  M. "  was 
exhibiting  a  white  light  in  a  globular  lantern, 
which  was  placed  on  the  top  of  her  mast-case, 
about  four  feet  above  the  deck:— Held,  that 
"M."  was  not  a  sailing  vessel  "under  way." 
within  the  meaning  of  the  Thames  rules,  1880. 
Tite  Iiidian  Cluef,  58  L.  J.,  Adm.  25  ;  14  P.  D. 
24  ;  60  L.  T.  240  ;  6  Asp.  M.  C.  362. 

Thamei   Bnlei,    1880— Application   of  Bole 

22.] — This  rule  is  not  to  be  interpreted  in  the 
same  way  as  the  "  end  on  "  rule  of  the  sea  regu- 
lations. Vessels  may  be  approaching  each  other 
with  risk  of  collision  in  the  Thames  without 
being  end  on,  or  nearly  end  on,  and  where  the 
green  or  red  light  of  one  is  seen  on  the  starboard 
or  port  bow  of  the  other.  The  Odesm.  46  L.  T. 
77  ;  4  Asp.  M.  C.  493— C.  A,  Followed  in  Tlie 
Lady  Wodehovse,  2  Times  L.  R.  252.  The  Mary 
Lohden,  58  L.  T.  641  ;  6  Asp.  M.  C.  262. 

Barges  in  Tow.] — No.  4  of  the  by-laws  of  the 
Thames  conservators,  July,  1877,  is  as  follows  : 


'*  Above  and  to  the  westward  of  Albert  Bridge  at 
Chelsea,  six  vessets  and  no  more  may  be  towed 
together  in  a  single  line  at  one  time,  and  the 
distance  between  any  two  of  the  vessels  shall 
not  exceed  fifty  feet" : — Held,  that  the  towing 
of  eight  barges  by  a  steam  tug,  the  first  four 
being  in  a  single  line,  and  the  last  four  two 
abreast,  but  lashed  closely  together,  was  an  in- 
fringement of  the  by-law.  Gadney  v.  Bottyh, 
40  L.  T.  258  ;  4  Asp.  M.  C.  73. 

Ballast  Lighter— Lighto.]  — The  regulations 
for  preventing  collisions  at  sea  issued  under 
the  Merchant  Shipping  Act,  1862  (25  &  26  Vict, 
c.  63),  ss.  31,  32.  and  order  in  council  of  the  9th 
of  January,  1863,  do  not  apply  to  a  ballast  lighter 
which,  though  at  times  navigated  under  sail, 
never  goes  to  sea,  but  is  wholly  employed  within 
the  limits  of  the  jurisdiction  of  the  Thames  con- 
servancy. The  a  S.  ButUr,  L.  R.  4  A.  &  £. 
238  ;  31  L.  T.  549  ;  23  W.  R.  113. 

When  such  a  vessel  has  b^n  injured  in  a  col- 
lision, her  owners  will  not,  in  the  absence  of  any 
by-law  of  the  conservators  of  the  Thames  pre- 
'scribing  lights  to  be  carried  by  her,  be  held 
disentitled  to  recover  damages  in  a  cause  of 
collision. on  the  ground  that  she  contributed  to 
the  collision  by  being  under  way  before  sunrise 
without  having  any  lights  exhibited.    Ih. 

Dumb  -  barges.] — Dumb  -  barges  in  motion 
driving  with  the  tide  up  or  down  the  river 
Thames  at  night  are  not  bound  to  carrv  lights. 
TJie  Owen  Wallh,  43  L.  J.,  AdnL  36  ;  L.  R.  4 
A.  &  E.  175 ;  33  L.  T.  41 ;  22  W.  R.  695. 

A  dumb-barge  coming  up  the  river  Thames  in 
a  flood  tide  may  keep  on  either  side  of  the  river, 
and  there  is  no  obligation  on  her  by  custom  or 
otherwise  to  keep  in  mid-channel.    Ih, 

There  is  no  duty  on  a  dumb-barge  driving 
with  the  tide  in  the  Thames '  to  keep  out  of  the 
way  of  a  steamship ;  but  it  is  the  duty  of  the 
steamship  to  keep  out  of  the  way  of  the  barge. 
lb. 

When  a  collision  occurs  between  a  dumb-barge 
without  lights  and  a  steamer  on  a  dark  night  in 
the  Thames,  there  is  no  presumption  of  law  that 
the  steamer  is  to  blame.  Ths  Stvallow,  36  L.  T. 
231  ;  3  Asp.  M.  C.  371— C.  A. 

Dumb-barges  in  the  Thames  do  not  carry 
anchors,  and  have  no  nutans  of  bringing  up 
except  by  going  ashore  or  fastening  on  to  any- 
thing they  may  come  in  contact  with,  and  hence 
a  dumb-barge  getting  under  way  in  clear  weather 
and  getting  into  a  fog,  is  not  guilty  of  negligence 
if  she  comes  into  contact  with  a  vessel  moored  in 
the  river,  and  if  that  vessel,  in  breach  of  the 
rules  and  by-laws  for  the  navigation  of  the 
river  Thames,  has  her  anchor  not  stock-a-wash, 
and  the  barge  is  thereby  injured,  the  vessel  so 
moored  is  solely  responsible  for  such  damage. 
The  Ro9e  of  England,  59  L.  T.  262  ;  6  Asp.  M,  C. 
304. 

Stopping  and  Beyersing.] — A  steamer  having 
stopped  but  not  having  reversed  immediately 
before  a  collision,  though  the  court  found  as  a 
fact  that  her  not  having  done  so  did  not  affect 
the  collision,  and  having  thus  infringed  rule  14  of 
the  Thames  rules,  1880: — Held,  that  she  was 
nevertheless  not  to  blame,  for  the  Thames  rules 
do  not  fall  within  the  operation  of  s.  17  of  the 
Merchant  Shipping  Act,  1873  (36  &  37  Vict, 
c.  85).  The  Barton,  53  L.  J.,  Adm.  25  :  9  P.  D.  44 ; 
50  L.  T.  370  ;  32  W.  R.  597 ;  6  Asp.  M.  C. 
213. 
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Fog — ^Anchorage  Cteamid.l— -Althongh  a  vessel 
may  be  justified  in  anchoring  in  the  fairway  of 
the  Thames  through  being  overtaken  by  a  dense 
fog,  such  a  place  is  not  a  proper  anchorage 
ground  under  articles  10  and  12  of  the  Thames 
rules,  1872,  and  the  duty  lies  on  those  in  charge 
of  her  to  move  her  as  soon  as  they  reasonably 
can,  and  if  a  collision  occurs  whilst  she  is  so 
anchored,  the  question  will  be,  whether  between 
the  time  of  her  anchoriog  and  the  collision  the 
weather  was  such  that  she  could  reasonably  have 
been  removed.  A  steamship  bound  up  the 
Thames  on  a  flood  tide  ought  not  to  leave  a 
wharf  and  get  under  way  in  a  dense  fog,  and, 
semble,  if  a  vessel  is  overtaken  by  a  dense  fog  in 
such  circumstances,  the  proper  mode  for  her  to 
go  up  is  dredging  up  stem  first  with  her  anchor 
down,  so  that  she  can  be  brought  up  at  any 
moment.  The  AgnadillaTui,  60  L.  T.  897  ;  6 
Asp.  M.  C.  390. 

In  C^ayesend  Beaeh.] — Where  a  vessel, 

intending  either  to  moor  at  one  of  the  buoys  or 
anchor  in  the  anchorage  ground  in  Gravesench 
Beach,  moves  from  buoy  to  buoy  to  select  one, 
and,  finding  them  all  occupied,  anchors  a  short 
distance  alx)vethe  last  of  the  buoys,  she  does  not 
navigate  within  the  anchorage  ground  in  con- 
travention of  the  Thames  rules,  1872,  r.  15. 
1%£  City  of  Delhi,  68  L.  T.  531 ;  6  Asp.  M.  C.  269. 

Yettel  Dropping  up  River  item  foremost — 
Look-oat  Astern — ^Duty  to  Warn  approaohing 

Yeesel.] — It  is  the  duty  of  a  vessel  dropping  up 
the  Thames  in  the  neighbourhood  of  the  Docks 
at  night  to  have  a  look-out  astern,  and  to  warn 
an  approaching  vessel  bound  down  of  her 
presence.  Semble,  a  steamship  may  under  such 
circumstances  sound  the  blast  of  five  seconds' 
duration  mentioned  in  the  Thames  rules,  1880, 
r.  19.  The  Juno,  11  R.  679 ;  71  L,  T.  341  ;  7 
Asp.  M.  G.  506. 

Anebor  Stock  awash.] — By  r.  20  of  the  rules 
and  by-laws  for  the  regulation  of  the  naviga- 
tion of  the  river  Thames,  allowed  by  order  in 
council,  February  5,  1872,  "No  vessel  shall  be 
navigated  or  lie  in  the  river  with  its  anchor  or 
anchors  hanging  by  the  cable  perpendicularly 
from  the  hawse  unless  the  stock  shall  be  awash 
.  .  .  ."  In  an  action  of  damage  for  a  col- 
lision which  occurred  in  the  river  Thames,  it 
appeared  that  the  anchor  of  the  plaintiffs*  vessel 
was  one  of  the  parts  which  first  came  in  contact 
with  the  defendants'  vessel.  It  was  hanging 
from  the  hawse,  shackle,  or  ring,  awash,  and  the 
defendants  by  their  counter-claim  charged  the 
plainti^  with  neglecting  to  comply  with  the 
rule: — Held,  that  the  rule  had  not  been  in- 
fringed, as  the  anchor  must  be  as  low  as  stock 
awash,  but  may  be  as  much  lower  as  is  thought 

f  roper.  Tlie  J.  R.  Hinde,  61  L.  J.,  Adm.  91  ; 
1892]  P.  231  ;  67  L.  T.  832  ;  7  Asp.  M.  C.  257. 
Where  a  vessel,  intending  either  to  moor  at 
one  of  the  buoys  or  anchor  in  the  anchorage 
ground  in  Gravesend  Reach,  finds  all  the  buoys 
occupied,  and,  on  passing  the  last  buoy,  gets  her 
anchor  a-cockbill  for  the  purpose  of  bringing 
herself  to  anchor  on  finding  a  suitable  place, 
and,  after  she  has  got  a  short  distance  above  the 
buoys,  a  collision  occurs  and  damage  is  done  by 
the  anchor,  such  anchor  is  only  a-cockbill 
clnring  such  time  as  is  "absolutely  necessary  "for 
bringing  her  to  anchor  within  the  meaning  of 
the  Thames  rules,   1880^  r.   19.      The   City  of 

TOL.  xin. 


Delhi,  supra.  And  see  The  Rose  of  England, 
supra,  col.  832. 

Whether  the  anchor  of  a  steamer  in  the 
Thames  should  be  carried  at  the  hawse- pipe 
with  the  stock  above  water  is  a  matter  within 
the  province  of  the  pilot,  notwithstanding  that 
the  carrying  of  an  anchor  in  such  a  position  may 
be  an  infringement  of  r.  20  of  the  Thames  con- 
servancy by-laws ;  and  therefore  owners  are 
not  liable  for  damage  caused  thereby.  The 
Ripon  (supra,  col.  829)  explained.  The  Monte 
Rosa,  62  L.  J.,  Adm.  20  ;  [1893]  P.  23  ;  1  R.  557  ; 
68  L.  T.  299  ;  41  W.  R.  304  ;  7  Asp.  M.  C.  326. 

A  dumb-barge,  by  the  negligent  navigation  of 
those  in  charge  of  her,  was  suffered  to  come  into 
contact  with  a  schooner  moored  to  a  mooring- 
buoy  in  the  river  Thames.'  The  schooner  had 
her  anchor  hanging  over  the  bow  with  the  stock 
al»ove  water,  contrary  to  the  Thames  by-laws. 
The  anchor  made  a  hole  in  the  barge  and  caused 
damage  to  her  cargo.  But  for  the  improper 
position  of  the  anchor  neither  the  barge  nor  her 
cargo  would  have  received  any  damage.  In  an 
action  of  damage  by  the  owners  of  the  barge 
against  the  schooner : — Held,  that  both  vessels 
were  to  blame,  and  that  therefore  the  owners  of 
the  barge  were  entitled  to  half  the  damage  sus- 
tained. The  Margaret,  50  L.  J.,  Adm.  67  ;  6 
P.  D.  76  ;  44  L.  T.  291  ;  29  W.  R.  533— C.  A. 

Vessel  oroflsing  Biyer.] — By  article  24  of  the 
rules  and  by-laws  for  the  navigation  of  the 
river  Thames,  "  Steam-vessels  crossing  from  one 
side  of  the  river  towards  the  other  side  shall  keep 
out  of  the  way  of  vessels  navigating  up  and  down 
the  river,"  and  by  article  25  such  other  vessels  shall 
keep  their  course  : — Held,  that  a  ship  which  has 
not  completely  accomplished  the  manoeuvre  of 
crossing  is  still  under  the  obligation  of  the  rule, 
although  her  stem  may  have  got  as  near  to  the 
opposite  shore  as  she  can  safely  get,  if  she  is  still 
athwart  the  stream.  The  River  Derwent,  64 
L.  T.  509  ;  7  Asp.  M.  C.  37— H.  L.  (E.) 

Where  a  vessel  lying  at  anchor  in  the  river 
Thames,  head  to  tide,  gets  under  way  for  the 
purpose  of  proceeding  up  or  down  the  river  with 
the  tide,  and  in  turning  round  she  has  to  work 
across  the  river,  she  is  a  steam-vessel  "  crossing 
from  one  side  of  the  river  towards  the  other  side  " 
within  the  meaning  of  the  Thames  rules,  1880, 
r.  24,  and  it  is  her  duty  to  keep  out  of  the  way  of 
vessels  navigating  up  and  down  the  river,  and  of 
the  latter  to  keep  their  course,  under  article  25. 
Tlie  Schwan,  61  L.  T.  308  ;  6  Asp.  M.  C.  409. 


Steamship— Four  blast  signal.] — Where 


a  steamship  navigating  the  river  Thames  is  in 
such  a  position,  through  no  fault  of  those  in 
charge  of  her,  that  it  is  unsafe  or  impracticable 
for  her  to  keep  out  of  the  way  of  a  sailing  vessel, 
it  is  the  duty  of  the  sailing  vessel,  under  the 
Thames  rules,  1880,  r.  21,  on  hearing  the 
steamer's  whistle  sounded  as  therein  provided, 
to  keep  out  of  the  way  of  the  steamer.  The 
Longnewton,  59  L.  T.  260  ;  6  Asp.  M.  C.  302. 

Steamship  Swinging— Stem  Light.] — A  steam- 
ship having  let  go  her  anchor  in  the  Thames 
was  swinging  to  the  tide  athwart  the  river.  Her 
sidelights  and  masthead  light  were  not  taken  in 
for  three  or  four  minutes  after  the  anchor  held, 
when  her  riding  light  was  put  up  and  her  mast- 
head light  shown  at  the  stem  by  way  of  a  stem 
light : — Held,  that  she  was  in  fault  for  a  collision 
with  anothersteamship  under  way,  which  occurred 
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very  shortly  after  she  took  in  her  sidelights  and 
put  up  her  riding  light.  Held,  also,  ^t  her 
masthead  light,  which  she  exhibited  at  her 
stem,  was  not  such  a  light  as  is  required  by  the 
Thames  rules,  1892,  r.  7  (c).  Held,  also,  that 
she  was  in  fault  for  not  sounding  four  or  more 
blasts  of  her  steam  whistle  in  compliance  with 
the  Thames  rules,  1880,  r.  18.  The  Wega^  64 
L.  J.,Adm.  68;  [1895]  P.  156;  11  R.  726;  72 
L.  T.  332  ;  7  Asp.  M.  C.  697. 

Bteamaliip  Turning — Fonr  Blait  Signal.] — A 
steamship  about  to  turn  in  the  river  is  bound 
to  give  the  signal  required  by  the  Thames  rules, 
1880,  r.  18,  before  executing  the  manoeuvre  of 
turning.  Ths  New  PeltoTt,  60  L.  J.,  Adm.  78 ; 
[1891]  P.  258  ;  66  L,  T.  494 ;  7  Asp.  M.  C.  81. 

Fog— Fairway — Duty  to  ring  Bell.]— The 
word  "fairway"  in  r.  13  of  the  Thames  rules 
(1877)  means  a  clear  passage-way  by  water.  A 
barge  lay  at  anchor  above  and  inside  the  West 
Blyth  buoy  in  Sea  Reach,  in  not  less  than 
eighteen  feet  of  water  at  half  ebb  : — Held,  in 
fault  for  a  collision  caused  by  her  not  ringing  a 
bell  in  a  fog  at  intervals  of  not  more  than  two 
minutes.  The  Bine  Bell,  64  L.  J..  Adm.  71  ; 
[1895]  P.  242;  11  R.  790;  72  L.  T.  640;  7 
Asp.  M.  G.  601. 

Watormen'i  Act— 22  ft  28  '^ot.  o.  ozzxiii.— 
27  ft  28  Yiot.  0.  oziii.— Barges  in  Tow.]— A  tug 

hauling  into  dock  thirty-one  barges  from  the 
dock  gates  does  not  break  r.  59  made  under  the 
above  act.  Holies  v.  Newell,  59  L.  J.,  Q.  B. 
423  ;  25  Q.  B.  D.  335  ;  63  L.  T.  384 ;  39  W.  R. 
96  ;  56  J.  P.  70  ;  6  Asp.  M.  C.  563. 

Lioonsed  Watermen  in  eharge  of  Barges.] 

— As  to  the  construction  of  r.  60  made  under  the 
above  act,  see  Elmore  v.  Hwnter,  47  L.  J.,  M.  C. 
8  ;  3  C.  P.  D.  116  ;  38  L.  T.  179  ;  3  Asp.  M.  C. 
655. 

Barge   oyer   60   Torn — ^Two  Hands.] — 

Under  the  Thames  Conservancy  and  Watermen's 
Acts,  and  by-laws  thereunder,  if  a  barge  under 
way  exceeds  60  tons,  there  must  be  two  qualified 
licensed  watermen  on  board,  and  one  is  not  suffi- 
cient though  assisted  by  another  unqualified  man. 
Perkins  v.  Gingell,  50  J.  P.  277. 

Atid  see  as  to  the  Waterman's  Act,  supra,  cols. 
139,  seq. 


e.  Tees. 


<<  Xazimnm  of  Speed  Six  Miles  per  Hour."] — 
The  22nd  clause  of  the  by-laws  of  the  river  Tees, 
which  provides  that  no  steamship  shall  be  navi- 
gated on  any  part  of  the  river  Tees  at  a  higher 
rate  of  speed  than  six  miles  per  hour,  is  to  be 
construed  as  prohibiting  a  steamship  proceeding 
against  the  tide  being  navigated  at  a  greater 
speed  than  six  miles  per  hour  over  the  ground. 
The  R.  X.  Alston,  8  P.  D.  5  ;  48  L.  T.  469 ;  5 
Asp.  M.  C.  43— C.  A. 

Starboard  side  of  Biver — Steamship.] — Articles 
17  and  18  of  the  river  Tees  conservancy  by- 
laws, providing  that  ships  shall  keep  "  the  star- 
board side  of  the  river,  so  that  the  port  helm 
may  always  be  applied,"  and  that  a  "  steamship, 
when  approaching  another  ship  on  an  opposite 
course  or  from  an  opposite  direction,  shall  before 
approaching  within  30  yards,  slacken  her  speed, 
and  keep  as  near  as  possible  to  the  starboard  side 


of  the  river,"  are  to  be  observed  even  when 
vessels  are  approaching  one  another  so  as  to 
shew  each  other  their  green  lights,  and  nothing 
will  excuse  the  non-observance  of  these  roles  but 
extreme  necessity.  The  Mary  Lokden,  68  L.  T, 
461 ;  6  Asp.  M.  0.  262— C.  A. 

f.  Tyne. 

Crossing  Biver — Duty  of  Vessels  going  up  or 
down.] — ^The  duty  imposed  by  article  22  of  the 
rules  for  the  navigation  of  the  river  Tyne  upon 
vessels  crossing  the  fiver  not  to  cause  obstruc- 
tion, injury,  or  damage  to  other  vessels,  does  not 
require  them  in  any  event  to  get  out  of  the  way 
of  vessels  going  up  or  down,  and  they  are  at 
liberty  when  crossing  at  a  proper  time  and  in  a 
proper  manner  to  do  so  at  such  times  as  may 
be  convenient  to  themselves,  and  vessels  pro- 
ceeding up  and  down  must  take  the  ordinaiy 
precautions  to  avoid  collision  with  crossing 
ships.  The  Thetford,  67  L.  T.  455  ;  6  Asp.  M.  C. 
179. 

Crossing  near  Pier-heads.]— By-law  20  of  the 
regulations  of  the  river  Tyne,  1884,  must  be 
ta^en  to  mean  that  a  vessel  is  not  to  cross  from 
north  to  south,  or  from  south  to  north,  close  up 
to  the  pier-heads,  but  is  to  get  on  a  proper 
course  when  at  some  considerable  distance  outside 
the  pier-heads.  TU  Harvest,  11  P.  D.  90  ;  56  L.  T. 
202  ;  6  Asp.  M.  C.  6— C.  A. 

Side  of  BiTor— Crossing  Biyer.]— By  the  by* 
laws  regulating  the  navigation  of  the  river 
Tyne  (clause  17),  aU  vessels  proceeding  to  sea 
must  keep  to  the  south  side  of  mid-channel,  and 
(clause  20)  "  vessels  crossing  the  river  and  vessels 
turning  take  upon  themselves  the  responsibility 
of  doing  so  safely  with  reference  to  tne  passing 
traffic."  Under  these  by-laws  a  vessel  outward 
bound  coming  at  full  speed  out  of  the  Tyne  dock 
on  the  south  side  of  the  river  Tyne,  and  crossing 
the  river  to  the  north  side,  whether  Intentionally, 
in  violation  of  clause  17,  or  unintentionally  by 
reason  of  the  force  of  the  tide,  is  bound  to  use 
the  utmost  caution  to  avoid  the  passing  traffic, 
and  to  contemplate  before  attempting  to  oome 
out  any  contingencies,  such  as  tide,  stoppage  o£ 
the  traffic,  &c.,  which  may  arise,  and  she  should 
only  cross  if  it  can  be  done  without  risk  to  that 
traffic  ;  if  a  collision  occurs  by  want  of  such 
caution,  the  ship  will  be  responsible.  The  Henry 
Morton,  31  L.  T.  859 ;  2  Asp.  M.  C.  466— P.  C. 

Semble,  that  the  21st  clause  of  the  by-laws, 
providing  that  "  when  steam  vessels  are  pro* 
ceeding  in  the  same  direction,  but  with  unequal 
speed,  the  vessel  which  steams  slowest  shall, 
when  overtaken,"  take  certain  measures  to 
allow  the  overtaking  steamship  to  pass  her, 
applies  only  to  a  ves^  overtaking  and  passing 
another  actually  upon  the  same  course  with 
itself    Ih, 

A  brig,  in  ballast,  coming  up  the  Tyne,  along 
the  south  shore,  came  into  collision  with  a  smack 
being  tugged  down  along  the  same  shore.  She 
pleaded,  in  defence,  a  custom  of  that  river  that 
vessels  in  ballast  should  come  along  the  south 
shore  : — Held,  that  no  such  custom  could  be 
maintained  against  the  express  conditions  of  the 
17  k  18  Vict.  c.  104.  The  Hand  of  Providence^ 
Swabey,  107. 

Lannoh.]— See  The  United  States,  ante,  coL  697. 

By-law  90.] — The  construction  put  upon  by-law 
20  of  the  by-laws  for  the  regulation  of  the  river 
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Tyne,  1884,  in  The  HarveH  (66  L.  J.,  Adm.  85  ; 
11  P.  D.  90),  that  an  incoming  vessel  shall  not 
begin  to  make  for  the  river  and  to  shape  her 
course  up  it  too  near  the  piers,  does  not  mean 
to  lay  down  a  hard  and  fast  rule  as  to  distance, 
but  only  that  the  incoming  vessel  shall  leave 
reasonable  room  for  an  outgoing  vessel  to  pass 
out.  The  John  a  Scott,  66  L.  J.,  Adm.  47; 
[1897]  P.  64  ;  76  L.  T.  222  ;  8  Asp.  M.  C.  236— 


13.  Jurisdiction  and  Pbaotice. 

a.  JuriadlotloxL. 

The  jurisdiction  of  the  Admiralty  formerly 
extended  to  all  water,  where  the  tide  ebbs  and 
flows,  and  where  great  ships  go.  See  per  Lord 
Blackburn,  Reg.  v.  Andereon,  38  L.  J.,  M.  C.  12  ; 
L.  R.  1  C.  C.  161  ;  19  L.  T.  400  ;  17  W.  R.  208  ; 
11  Cox,  C.  C.  198 ;  Beg.  v.  Carr,  10  Q.  B.  D.  76  ; 
47  L.  T.  460 ;  4  Asp.  M.  C.  604. 

CoUinon  within  a  County.] — ^Appearance  under 
protest  in  a  cause  of  collision  on  the  ground  that 
it  was  infra  corpus,  &c.,  overruled.  The  collision 
was  in  the  Thames  in  the  neighbourhood  of  Hole 
Haven.     The  Eliza  Jane^  3  Hag.  Adm.  336. 

Prohibition  awarded  in  the  same  case.  Carfrae 
V.  Salman,  3  Hag.  Adm.  338. 

A  collision  in  the  Humber,  twenty  miles  from 
the  main  sea,  near  the  Yorkshire  coast,  and  three 
miles  from  that  of  Lincolnshire  : — Held  (1832), 
not  to  be  within  the  jurisdiction  of  the  admiralty. 
The  Public  Opinwn,  2  Hag.  Adm.  398. 

Prohibition  to  the  admiralty  in  a  suit  for  colli- 
sion (semble  in  the  river  Thames),  but  upon 
terms  that  the  names  of  the  owners  be  given. 
Martin  v.  Green,  1  Keb.  730  ;  and  see  The  Volant^ 
1  Not.  of  Cas.  603. 

Prohibition   to  the  admiralty  in  a  suit  for  a 

collision  on  the  Thames  at  Redriff.    Dorringtan^t 

edge,  Moo.  916 ;  and  see  Violet  v.  Blague,  Cro. 

Jac.  614  ;  Velthasen  v.  Ormtley,  3  Term  Rep.  316. 

Collifion  in  Dook  in  London -*  County 

4Jonrt. — The  county  court  has  jurisdiction  under 
the  Admiralty  Court  Act,  1861,  s.  7,  to  hear  such 
a  case.  Beg.  v.  City  of  London  Omrt  Judge,  61 
L.  J.,  Q.  B.  305  ;  8  Q.  B.  D.  609  ;  30  W.  R.  566. 
A  fid  see  caset  post,  cols.  922,  941. 

Foreign  Shipi  in  Foreign  Waten.]  —  The 
<X)urt  has  jurisdiction  over  an  action  brought  by 
a  British  subject  against  a  foreign  ship  for  a 
•collision  in  foreign  waters.  The  Chiefnoald, 
Swabey,  430. 

Before  24  &  25  Vict.  c.  10,  s.  7,  a  master  of  a 
Danish  schooner  lying  alongside  the  quay  at  the 
port  of  Ibraila,  in  the  Danube,  got  on  board  an 
English  barque  lying  outside  him ;  and  with  a 
view  to  get  the  schooner  out,  wilfully  cut  the 
barque  adrift  from  her  moorings,  whereby  she 
swung  to  the  stream  and  capsized  a  barge,  which 
•contained  part  of  her  cargo  belonging  to  Turkish 
owners  : — Held,  that  the  Turkish  owners  of  the 
-cargo  destroyed  could  not  sue  the  Danish  schooner 
in  the  Court  of  Admiralty.     The  Ida,  Lush.  6 ; 

I  L.  T.  417. 

The  court  had  jurisdiction  in  case  of  a  collision 
between  an  English  and  an  Irish  vessel  in  the 
•Great  North  Holland  Canal.  The  Diana,  32 
L.  J.,  Adm.  67  ;  9  Jur.  (N.8.)  26  ;  7  L.  T.  397  ; 

II  W.  R.  189  ;  and  tee  post,  col.  922. 


Damage  to  Ship  otherwise  than  by  Collision.} 

Semble.  The  Admiralty  Court  had  always  juris* 
diction  in  case  of  damage  to  a  ship  by  contact 
with  another  object  not  being  a  ship.  The  Zeta^ 
Mersey  Docks  and  Harbour  Board  v.  Turner,  63 
L.  J.,  Adm.  17  ;  [1893]  A.  C.  468  ;  1  R.  307  ;  69 
L.  T.  630  ;  7  Asp.  M.  C.  369  ;  67  J.  P.  660— H,  L, 
(E.) 

Aotion  in  penonam  against  Pilot.] — The  High 
Court  of  Admiralty  had  no  jurisdiction  to  enter- 
tain an  action  in  personam  against  a  pilot  in 
respect  of  a  collision  caused  by  his  negligence  in 
the  high  seas.  Beg,  v.  City  of  LowUtn  Court 
Judge,  61  L.  J.,  Q.  B.  337  ;  [18921  1  Q.  B.  273  ;  66 
L.  T.  135  ;  40  W.  R.  215  ;  7  Asp.  M.  C.  140— C.  A. 

Consequently  a  county  court  has  no  such  juris- 
diction in  such  case.    lb. 

Loss  of  Life.]— The  Admiralty  Court  has 
jurisdiction  under  24  Vict.  c.  10,  s.  7,  to  entertain 
an  action  under  Lord  Campbell's  Act  to  recover 
damages  for  the  death  of  a  person  killed  in  a 
collision.  The  Guldfaxe,  38  L.  J.,  Adm.  12  ; 
L.  R.  2  A.  &  E.  326  ;  19  L.  T.  740  ;  17  W.  R.  578. 
S.  P.,  The  Borodino,  6  L.  T.  291.  But  see  i^i^A 
V.  Bromn,  40  L.  J.,  Q.  B.  214  ;  L.  B.  6  Q.  B.  729 ; 
24  L.  T.  808  ;  19  W.  R.  1166 ;  1  Asp.  M.  C.  63, 
contra  ;  and  The  Vera  Cruz,  infra. 

The  Admiralty  Court  Act,  1861  (24  Vict,  c, 
10),  which  by  s.  7  gave  the  Court  of  Admiralty 
'*  jurisdiction  over  any  claim  for  damage  done  by 
any  ship,"  did  not  give  jurisdiction  over  claims 
for  damages  for  loss  of  life  under  Loixl  Camp- 
bell's Act  (9  &  10  Vict  c.  93)  ;  and  the  Admiralty 
Division  cannot  entertain  an  action  in  rem  for 
damages  for  loss  of  life  under  Lord  Campbell's 
Act.  7* A«  ^a«<?oiw'fl  (infra)  overruled.  The  Vera 
Cruz,  Seward  v.  The  Vera  Cruz,  64  L.  J.,  Adm.  9 ; 
10  App.  Cas.  69  ;  62  L.  T.  474  ;  33  W.  R.  477  ;  5 
Asp.  M.  C.  386  ;  49  J.  P.  324— H.  L.  (E.) 

Liability  of  Foreign  Ships.] — ^An  action 


was  instituted  against  a  foreign  ship  to  recover 
damages  for  the  death  of  the  husband  of  the 
plaintiff  alleged  to  have  been  caused  by  a  col- 
lision brought  about  by  the  improper  navigation 
of  the  ship  proceeded  against : — Held,  that  the 
Admiralty  Court  had  jurisdiction  to  entertain 
the  action.  The  Francmiia  or  Jeffrey  v.  Fran- 
coniu  {Owners),  46  L.  J.,  Adm.  33 ;  2  P.  D.  163  ; 
36  L.  T.  640  ;  26  W.  R.  796— C.  A. 

An  action  in  rem  against  a  foreign  ship  under 
Lord  Campbell's  Act  (9  &  10  Vict.  c.  93,  s.  2), 
is  not  within  the  Admiralty  Court  Act,  1861  (24 
Vict.  c.  10,  s.  7),  and  therefore  the  Admiralty 
Division  has  not  jurisdiction  over  such  an  action. 
The  Chancery  and  Admiralty  Divisions  may 
entertain  such  a  claim  in  an  action  for  limitation 
of  liability,  under  their  general  statutory  juris- 
diction as  to  limitation  of  liability.  Per  Brett, 
M.R.  The  Vera  Cruz,  53  L.  J.,  Adm.  33 ;  9  P.  D., 
96  ;  61  L.  T.  104  ;  32  W.  R.  783  ;  5  Asp.  M.  C. 
270— C.  A.    See  S.  C,  in  H.  L.,  supra. 

Foreigners    and    their   Bepresentatives.] — 

Foreigners  injured,  or  the  repi'esentatives  of 
foreigners  killed,  may  sue  in  the  Court  of 
Admiralty  in  respect  of  injuries  done  by  a  British 
vessel  on  the  high  seas.  Tlie  Explirrer,  40  L.  J., 
Adm.  41  ;  L.  R.  3  A.  &  E.  289  ;  23  L.  T.  604  ;  19 
W.  R.  166. 

17  k  18  Viet.  e.  104,  s.  612— Loss  of  Life— 
Hotioe  to  Board  of  Trade.] — In  a  collision  a  Nor- 
wegian   brig   foimdered    with   all  hands.     In 
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answer  to  an  inquiry  from  the  Norwegian  yice- 
consu]  the  board  of  trade  answered  thf^t  they 
did  not  intend  to  hold  an  inquiry — meaning,  as 
the  court  held,  an  inquiry  under  Part  YIII.  of 
the  act.  Afterwards  the  widow  of  one  of  the 
seamen  drowned  brought  an  action  for  damages 
against  the  owners  of  the  other  ship,  and  notice 
of  her  desire  to  proceed  was  sent  to  the  board, 
who  stated  that  they  did  not  intend  to  institute 
an  inquiry  under  Part  IX.  of  the  act  : — Held, 
that  this  notice  not  haviug  been  given  to  the 
board  before  action  brought  the  action  did  not 
He.  Haglund  v.  RustelU^  9  Ct.  of  Sess.  Cas.  (4th 
Ber.)  968. 

Veti  Foaled  by  a  Trawler.]— Justices  held  to 
have  jurisdiction  in  a  case  of  drift  nets  being 
fouled  by  a  trawler.  Hallett  v.  DowdaU^  18 
Q.  B. 882. 

Torti  on  the  High  Sea.]— The  Admiralty  Court 
has  original  jurisdiction  over  torts  on  the  high 
seas  ;  therefore  where  the  damage  was  done  by  a 
keel  without  mast,  and  usually  propelled  by  a 
pole.     The  Sarah^  Lush.  549. 

Ship  Damaging  Pile  Driver.] — A  collision 
between  a  ship  and  a  pile  driving  machine  ashore 
held  to  be  within  s.  29  of  the  Court  of  Admiralty 
(Ireland)  Act,  1867,  30  &  31  Vict.  c.  114.  The 
Maid  of  the  Migt,  21  W.  R.  310. 

Action  against  Pilot  in  oharge  of  Vessel.]— 

The  Court  of  Admiralty  has  do  jurisdiction  to 
entertain  a  suit  against  a  pilot  for  damage  occa- 
sioned to  a  ship  by  his  negligence  whilst  in 
charge  of  another  ship.  The  Alexandria.^  41 
L.  J.,  Adm.  94  ;  L.  R.  3  A.  &  E.  574  ;  27  L.  T. 
666  ;  1  Asp.  M.  C.  464.  But  see  The  Zeta,  infra, 
col.  941 ;  Reg.  v.  City  of  LoTidon  CJourt  (Judge)^ 
infra,  col.  942. 

The  Court  of  Passage  and  the  county  courts, 
having  no  larger  admiralty  jurisdiction  than  the 
Court  of  Admiralty,  cannot,  therefore,  entertain 
such  a  suit.    Ih. 

Joinder  of  Pilot  as  Defendant.] — Where 

an  action  in  rem  has  been  brought  against  a  ship 
and  her  o\^'ners  for  damage  by  collision,  and 
compulsory  pilotage  has  been  pleaded,  an  order 
ought  not  afterwards  to  be  maae  for  the  joinder 
of  the  pilot  as  a  defendant  (assuming  there  was 
jurisdiction  to  make  the  order)  if  the  effect 
of  so  doing  would  be  to  embarrass  the  trial  of  the 
action.  The  Oermanic^  65  L.  J.,  Adm.  53  ;  [1896] 
P.  84  ;  73  L.  T.  730  ;  44  W.  R.  394  ;  8  Asp.  M.  C. 
116— C.  A. 

Plaintiff's  Ship  at  Anchor— Burden  of  Proof— 
Who  to  Begin.] — ^The  plaintiff's  ship  being  at 
anchor,  held  that  the  burden  of  proof  was  on 
the  defendants,  and  that  they  must  begin.  The 
G&rrge  ArUe,  5  L.  T.  290. 

Damage  to  Barge  in  a  Body  of  County.] — By 
the  24  &  26  Vict.  c.  10,  s.  7  the  Admiralty  Court 
has  jurisdiction  in  a  cause  of  damage  done  by  a 
sea-going  vessel  to  a  barge  propelled  by  oars 
within  the  body  of  a  county.  The  Malrina, 
Lush.  493  ;  Br.  &  Lush.  57  ;  1  Moore,  P.  C.  (N.s.) 
357  ;  9  Jur.  (N.s.)  527  ;  8  L.  T.  403  :  1 1  W.  R. 
576,  and  see  The  Sarah,  supra.  Ererardv.  Ken- 
dall, 39  L.  J.,  C.  P.  234  ;  L.  R.  5  C.  P.  428  ;  22 
L.  T.  508  ;  18  \V.  R.  892. 

Damage  to  Tow  by  Tug — Jurisdiction.] — The 

Admiralty  Court  has  jurisdiction  to  entertain  a 
suit  against  a  steam-tug  by  the  vessel  in  tow  for 


damage  done  to  such  vessel  by  collision  caused 
by  the  conduct  of  the  tug.  Hie  MgAt  Wateh^ 
32  L.  J.,  Adm.  47 :  8  Jur.  (N.a)  1161  ;  7  L.  T. 
396  ;  11  W.  R.  189.  But  see  The  RoheH  BoWy 
ante,  col.  756. 

Discontinuance, EfliBct  oil— See  The  Ardandhu^ 
Kronprinz  (^Owners  of  Uargo)  v.  Kronprins 
{Ou>7ters)j  infra,  col.  751. 

Form  of  Action — Trespass  or  Case.] — If  a 
collision  occurs  through  the  pilot's  negligence, 
the  owner  being  on  board,  the  remedy  against  the 
owner  is  by  action  on  the  case  and  not  trespass. 
Hiiggett  v.  Montgomery ^  2  Bos.  &  P.  (K.R.)  447. 

b.  Parties. 

Child  en  ventre  sa  mtee.] — In  a  suit  for  limi- 
tation of  liability,  instituted  on  behalf  of  the 
owners  of  a  brig  against  the  owners  of  a  barque, 
an  appearance  was  entered  on  behalf  of  a  child 
of  one  of  the  drowned  men  killed  by  the  collision, 
en  ventre  sa  m^re.  The  court  reserved  leave  to 
the  child  en  ventre,  if  bom  within  due  time,  to 
prefer  its  claim  for  damages  sustained  by  the 
death  of  its  father.  The  George  and  Biehardy 
L.  R.  3  A.  &  E.  466  ;  24  L.  T.  717  ;  20  W.  R.  246 ; 

I  Asp.  M.  C.  50.    The  child  was  afterwards  bom,, 
and  its  claim  was  assessed. 

Bight  of  Underwriters.] — The  right  of  the 
underwriters  of  a  lost  ship  for  damages  against  a 
wrongdoer  is  merely  to  make  the  same  claim  that 
the  insured  might  have  made.  Slmpton  v.  Thom^ 
9on,  3  App.  Cas.  279  ;  38  L.  T.  1  ;  3  Asp.  M.  C.  567 
— H.  L. 

In  the  case  of  a  collision  between  two  ship» 
belonging  to  the  same  owner,  by  which  one  was 
totally  lost  through  the  exclusive  fault  of  the 
other  : — Held,  that  the  imderwriters  could  make 
no  claim  against  the  sum  paid  into  court.,  under 
the  Merchant  Shipping  Act,  1862  (25  &  26  Vict, 
c.  63),  s.  54,  the  insur^  being  himself  the  person 
who  had  caused  the  damage.    Ih, 

Bailees  of  a  Barge  Competent  to  Sue  in  rem.]. 
— The  bailees  of  a  barge  are  competent  to  sue  iu 
rem  in  the  Admiralty  Court  in  cases  of  collision. 
The  Minna,  L.  R.  2  A.  &  E.  97. 

Action  by  one  Part  Owner.] — If  one  of  the 
part  owners  of  a  ship  sue  alone  for  damage  by 
collision  and  the  defendant  do  not  plead  in  abate- 
ment, the  other  part  owner  may  afterwards  sue 
alone  for  the  damage  suffered  by  him  in  respect 
of  his  share,  and  the  defendant  cannot  plead  in 
abatement.  Sedgvsorth  v.  Overend,  7  Term  Rep. 
279  ;  Additon  v.  Overend,  6  Term  Rep.  118. 

To  an  action  on  the  case  against  some  of  the 
co-owners  of  a  ship  for  negligence  of  the  master 
in  damaging  the  plaintiffs  goods  on  board  another 
ship  by  collision  it  cannot  be  pleaded  in  abate- 
ment that  there  are  other  co-owners.  Mitchell 
V.  TarbuU,  5  Term  Rep.  649  ;  2  R.  R.  684. 

Third  Party  Order.] — ^Where  a  ship,  whilst  in 
the  hands  of  engineers  for  repairs,  came  into> 
collision  with  another  vessel  whose  owners  sued 
her  in  rem  for  damages,  the  owner  of  the  ship 
sued  cannot  bring  in  the  engineera  as  third 
parties,  as  his  right  (if  any)  against  them  is  not 
one  of  contribution  or  indemnity  within  the- 
meaning  of  R.  S.  C,  Ord.  XVI.  r.  48.  The  Jacob 
Chrijftensen,  64  L.  J.,  Adm.  92  ;  ri895]  P.  281  ; 

II  R.  795  ;  72  L.  T.  902  ;  8  Asp.  M.  C.  21.  See^ 
also  The  Cartshurny  col.  758,  The  Bianca,  ante,, 
col.  668. 
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o.  Defknlt  of  Appearance. 

Befknlt  of  Appearance  by  Defendant.] — See 
The  Sperv  Expeeto,  infra,  ooL  988. 


d.  Oroaa  Actiona — Ball — Seoority. 

Seenrity— PlaintiiT  ont  of  JnrUdietion.]— The 
provision  of  24  Vict.  c.  10,  8.  34  as  to  giving 
security  to  answer  a  cross  cause,  applies  where 
the  plaintiff  is  a  British  subject  resident  in  the 
jurisdiction.  The  "  Cameo  "  and  the  "  Restless  " 
were  in  collision,  and  the  "  Restless  "  sank.  Her 
owners  arrested  and  sued  the  "  Cameo " ;  the 
**  Cameo  '*  owners  entered  a  cross-action  against 
the  *'  Restless"  owners  in  personam  : — Held,  that 
the  latter,  though  British  subjects  resident 
within  the  jurisdiction,  must  give  security  to 
answer  the  cross  action.  The  Cameo,  Lush.  408  ; 
6  L.  T.  773. 

Staying  Proeeedingi — *  *  Prineipal  Canee" 

to—*  *  Groes  Came.*  ] — A  collision  having  taken  place 
between  the  "  J."  and  the  "R.,"  by  which  the  "  R." 
was  sunk,  the  owners  of  the  "J."  commenced  an 
action  of  ilamage  in  personam.  Subsequently 
the  owners  of  the  "  R."  commenced  an  action  of 
damage  in  rem  against  the  "  J.,"  whose  owners 
gave  bail  to  avoid  her  arrest.  The  actions  were 
consolidated,  the  owners  of  the  *'  R."  being  made 
defendants  to  the  firat  action,  in  which  they 
delivered  a  counter-claim  : — Held,  that  the  court 
had  no  power,  under  s.  34  of  the  Admiralty 
Court  Act,  1861,  to  order  the  counter-claim  to  be 
stayed  until  the  defendants  gave  security  to 
answer  the  plaintiffs  claim.  The  Rimgetnont^  62 
L.  J.,  Adm.  121  ;  [1893]  P.  275  ;  1  R.  658  ;  70 
L.  T.  420  ;  7  Asp.  M.  C.  437. 


Bail  to  Anewer  Counter-claim.] — The  power  of 
the  Admiralty  Division  under  s.  84  of  the 
Admiralty  Court  Act,  1861,  to  order  an  action  to 
be  stayed  until  bail  has  been  given  to  answer  a 
cross-action  or  counter-claim,  does  not  extend  to 
making  an  absolute  order  to  give  bail ;  and  in  a 
damage  action  in  which  the  plaintiffs  had  dis- 
continued after  the  defendants  had  counter- 
claimed,  the  court  refused  to  enforce  an  order, 
made  by  the  registrar,  to  give  bail  to  answer 
such  counterclaim.  The  Alexander^  48  L.  T. 
797  ;  5  Asp.  M.  C.  89. 

The  court  has  jurisdiction  by  24  Vict.  c.  10, 
8.  34,  to  order  a  plaintiff  in  an  action  for  damage 
by  collision  to  give  security  for  damages  to  a 
defendant  who  brings  a  counter-claim.  The 
court  can  exercise  this  power  when  such  plain- 
tiff is  a  foreign  sovereign  whose  ship  cannot  be 
arrested.  The  Kt^hattle,  54  L.  J.,  Adm.  16  ;  10 
P.  D.  33  ;  52  L.  T.  15  ;  33  W.  R.  318 ;  5  Asp. 
M.  C.  356— C.  A. 

CroM-aotion8 — Bail.] — Two  foreign  vessels,  a 
barque  and  a  ship  came  into  collision,  and  the 
barque  sank.  The  ship  was  arrested  in  a  damage 
cause  by  the  owners  of  the  barque.  The  owners 
of  the  ship  thereupon  commenced  a  cross-action 
against  the  ownere  of  the  barque,  to  which  the 
latter  made  no  appearance.  Motion  to  dismiss 
the  original  action  unless  an  appearance  and  bail 
were  given  by  the  owners  of  the  barque  rejected. 
The  Carlyle,  6  W.  R.  197. 

Where  there  is  a  cross-action,  and  both  come 
on  to  be  heard  together  by  consent  of  proctors, 
the  Qourt  decides  in  the  cross-action  according  to 


the  facts  pleaded  and  proved  in  the  original 
action.  The  Vortigern^  Swabey,  518  ;  1  L.  T. 
307. 

The  owners  of  a  ship, "  A.,"  brought  an  action  in 
a  cause  of  damage  against  the  owners  of  "  B."  The 
court  found  both  to  blame ;  no  cross-action  had 
been  entered  pending  those  proceedings.  Subse- 
quently the  owners  of  '•  B."  entered  an  action  in 
a  cause  of  damage  against  the  owners  of  **A.,"  who 
gave  an  appearance  under  protest : — Held,  that 
the  owners  of  **  A."  must  give  an  absolute  appear- 
ance, though  a  cross  action,  in  the  first  instance, 
would  have  been  the  proper  course.  The  Calypto^ 
Swabey,  28  ;  4  W.  R.  303. 

Where  cross  actions  were  brought,  and  one 
vessel  was  found  solely  to  blame,  but  her  owners 
were  freed  from  res|x>nsibility  because  the  col- 
lision was  caused  by  the  act  of  a  pilot  who  was 
employed  compulsorily,  in  the  action  brought  by 
the  innocent  vessel,  the  court  dismissed  the  plain- 
tiff without  costs,  but  in  the  cross  action  con- 
demned the  guilty  vessels  in  costs.  The  Anna- 
polie  and  The  Johunna  Stoll,  Lush.  295  ;  30  L.  J., 
Adm.  201;  4  L.  T.  417. 

Collision  between  two  foreign  vessels,  "A."  and 
'♦  B."  ;  total  loss  of  "  A."  ;  "  B."  was  arrested  in  an 
action  by  the  owner  of  "A."  ;  cross  action  by  the 
owners  of  "  B.,"  but  no  appearance.  The  court 
refused  to  stay  proceedings  in  the  action  against 
*'  B."  until  an  appearance  was  given  in  the 
cross  action.  Subsequently  an  appearance  was 
entered,  but  no  bail  given  ;  judgment  in  the 
original  action  pronouncing  both  ships  in  fault ; 
the  court  refused  to  order  that  no  damages  be  paid 
to  the  owners  of  "  A."  until  decree  given  in  the 
cross-action.  The  North  American  and  The 
Tecla  Carmen^  Lush.  79. 

When  cross  causes  are  instituted  in  respect  ot 
a  collision,  security  cannot  be  required,  under 
24  &  25  Vict.  c.  10,  s.  34,  for  a  greater  amount 
than  the  value  of  a  vessel  of  the  defendant  from 
whom  security  is  demanded,  though  that  may 
have  sunk  and  the  action  against  the  owner 
is  a  personal  one.  The  Calcutta^  17  W.  R. 
744. 

Both  Ships  in  fault — Payment  ont  to  Foreign 
Owner.] — Collision  suit  between  the  owners  of  a 
foreign  ship  residing  out  of  the  jurisdiction  and 

;  cross  suit  by  the  owners  of  the  other  a  British 
ship.  In  the  cross  suit  the  foreign  defendants 
entered  no  appearance,  whereupon  it  was  dis- 
continued. In  the  principal  suit  both  ships  were 
found  to  blame.    The  court  withheld  payment 

j  of  the  damages  claimed  by  the  foreign  owner 
until  he  consented  to  a  deduction  of  half  the 
damage  sustained  by  the  British  ship.  The 
Seringapatam^  3  W.  Rob.  28. 

BefBrence — Plaintiff  ont  of  Jnriidietion.]— ^ 
Where  a  decree  has  been  made  of  both  vessels  to 
blame,  the  court  will  not  refer  the  damage  of 
both  vessels  to  the  registrar,  but  will  leave  the 
defendant  to  his  cross-action,  notw^ithstanding 
that  the  ship  of  the  plaintiff  perished  in  the  col- 
lision, and  the  plaintiff  resides  out  of  the  juris- 
diction.    The  North  American,  Swabey,  46(5, 


e.  Preliminary  Act. 

Amendment.] — The  preliminary  act  on  behalf 
of  the  defendants  was  ordered  to  be  amended, 
as  it  did  not  contain  a  proi^er  statement  of 
the  distance  and  bearing  of  tne  other  vessel  in 
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accoidance  with  Ord.  XIX.  r.  28  (i.).  The 
Godiva,  55  L.  J.,  Adm.  13 ;  11  P.  D.  20 ;  54 
L.  T.  55  ;  34  W.  R.  551 ;  5  Asp.  M.  C.  524. 

When  required.  J  In  an  action  for  damage  to 
cargo  sustained  in  a  collision  between  two  ships 
where  the  action  is  brought  against  the  ship 
carrying  the  cargo,  the  parties  are  not  bound  to 
file  the  preliminary  acts  under  Ord  XIX.  r.  30. 
Th€  John  Boyne,  36  L,  T.  29  ;  25  W.  B.  756 ; 
3  Asp.  M.  C.  341. 

Aotion  by  Tow  agaixiBt  Tug.] — The  plainti£Es, 
owners  of  the  barge  "  H."  and  of  her  cargo, 
employed  the  defendants'  tug  **  W."  to  tow  the 
"  BL."  in  the  Thames.  The  "  H."  whilst  in  tow 
was  in  collision  with  a  third  ship,  and  was  lost 
with  her  cargo.  In  an  action  by  the  plaintiff 
against  the  defendants  for  negUgence : — Held, 
that  no  order  for  the  filing  of  a  preliminary  act 
would  be  made.  Armstrong  t.  Gaselee^  58  L.  J., 
Q.  B.  149  ;  22  Q.  B.  D.  250 ;  69  L.  T.  891  ;  37 
W.  B.  462  ;  6  Asp.  M.  C.  353. 

Aetion  Under  Lord  Campbeirs  Aot.] — In  an 
action  under  Lord  Campbell's  Act  for  loss  of  life 
in  a  collision,  preliminary  acts  under  Ord.  XIX. 
r.  28  (1884)  were  ordered  to  be  filed.  Webster 
T.  ManohetteTy  Sheffield  and  Lincolnshire  Ry.^  5 
Asp.  M.  C.  256,  n. 

Kay  not  be  departed  firom.] — The  Miranda, 
51  L.  J.,  Adm.  56 ;  7  P.  D.  185  ;  47  L.  T.  447 ;  30 
W.  B.  615  ;  4  Asp.  M.  C.  695.  The  Frankland, 
41  L.  J.,  Adm.  3  ;  L.  B.  3  A.  &  E.  511  ;  26  L.  T. 
889 ;  20  W.  B,  692 ;  1  Asp.  M.  C.  207, 489.  The 
Vortigem,  Swabey,  578. 

When  to  be  Ezohanged.] — ^Where  the  case  is 
to  be  heard  on  viv&  voce  evidence  only,  the  pre- 
liminary acts  are  to  be  exchanged  before  the 
evidence  is  taken.    The  Ruby  Queen^  Lush.  266. 

f.  Pleadlnffs. 

Bnlei  of  PleadingB — Proof  leonndnm  allegata.  1 
^The  plaintiff  in  a  collision  suit  must  ple^  and 
prove  the  facts  from  which  negligence  is  to  be 
inferred ;  the  defendant  is  not  concluded  by 
alleging  that  the  collision  was  caused  by  a  fact 
which  he  fails  to  prove.  The  East  LotJiian^  Lush. 
241 ;  14  Moore,  P.  C.  1  ;  4  L.  T.  489. 

The  court  will  proceed  secundum  allegata  et 
probata,  even  though  entertaining  some  doubt 
whether,  in  so  doing,  it  will  arrive  at  the  whole 
truth  and  justice  of  the  case.  The  North  Aweri' 
can  and  The  Tecla  Carmen^  12  Moore,  P.  G.  331 ; 
Swabey,  358. 

In  a  cause  of  collision,  therefore,  a  party  suing 
cannot  recover  in  full  if  he  fails  to  prove  the  case 
set  up  in  his  pleading  and  evidence,  although  no 
fault  is  proved  against  his  vessel,  and  fault  is 
established  against  the  other  vessel.    Ih, 

A  plaintiff  is  only  entitled  to  recover  secundum 
allegata  et  probata.  The  Ann,  Lush.  55 ;  13 
Moore,  P.  C.  198  ;  3  L.  T.  128  ;  8  W.  B.  567. 

Where  a  plaintiff  charges  two  separate  colli- 
sions, whereby  his  vessel,  being  at  anchor,  was 
driven  on  the  rocks,  and  sustained  great  damage, 
and  the  first  collision  was  such,  that  the  plaintiff's 
vessel  might,  and  probably  would  have  driven  on 
the  rocks  if  no  second  collision  had  happened,  he 
will  be  entitled  to  recover,  on  proving  the  first 
collision  only,  as  the  rule  that  the  plaintiff  must 
recover  secundum  allegata  et  probata  is  thereby 


satisfied.    T?ie  Despatch ^  Lush.  98  ;  14  Moore, 
P.  C.  83  ;  2  L.  T.  219. 

Where  the  plaintiffs  pleaded  that  the  collision 
was  caused  by  the  defendant's  vessel  having  sud- 
denly put  her  helm  a-starboard,  and  the  evidence 
given  in  support  of  the  petition  was  that  the  col- 
lision was  caused  by  the  defendant's  vessel  having 
ported  instead  of  continuing  her  course  under 
a  starboard  helm  : — Held,  that  the  evidence  could 
not  be  applied  to  the  statement  in  the  petition, 
and  that  the  plaintiffs,  therefore,  were  not  entitled 
to  recover.  The  Haswell^  Br.  &  Lush.  247 — P.  C. 
And  see  The  Hoshung  and  The  Lapwing,  7  App. 
Gas.  512 ;  51  L.  J.,  P.  G.  92  ;  47  L.  T.  485 ;  31 
W.  B.  303  ;  5  Asp.  M.  C.  39— P.  C. 

The  rule,  that  a  party  seeking  redress  for  an 
injury  can  only  recover  secundum  allegata  et 
probata,  applies  only  to  cases  where  the  aver- 
ments  alleged  are  material  to  the  issue  raised. 
The  Alice  and  The  Rosita,  5  Moore  P.  G.  (N.a.) 
300 ;  38  L.  J.,  Adm.  20  ;  L.  B.  2  P.  G.  214 ; 
19  L.  T.  753. 

Where,  therefore,  in  a  case  of  collision  caused 
by  a  vessel  drifting  and  driving  down  upon 
another  at  anchor  in  the  same  anchorage,  though 
the  relative  bearing  of  the  two  vessels  previously 
to  the  collision  was  incorrectly  pleaded  and 
alleged  by  the  vessel  proved  to  be  entitled  to 
redress : — Held,  that  the  vessds  not  being  in 
motion,  their  previous  relative  bearing  when  at 
anchor  was  not  a  material  fact  to  the  issue, 
namely,  which  vessel  caused  the  collision,  so  as 
to  render  the  actual  proof  of  the  damage  of  no 
avail,  and  so  entitle  the  offending  party  to  the 
benefit  of  the  rule.    lb. 

To  a  petition  alleging  that  the  *^  M."  had  been 
for  some  time  close-hauled  on  the  starboard  tack, 
and  that  the  "  W.  N."  on  the  port  tack  came  into 
collision  with  her,  the  answer  admitted  that  the 
"  W.  N. "  was  close-hauled  on  the  port  tack,  and 
alleged  that  the  "  M."  was  seen  on  the  port  tack 
distant  about  a  mile : — Held,  that  the  defendants 
were  bound  also  to  allege  what  was  subsequently 
done  on  board  the  "  W.  N."  and  before  the  colli- 
sion, and  the  mode  of  the  collision.  The  JVhy 
Not,  38  L.  J.,  Adm.  26  ;  L.  B.  2  A.  &  £.  265  ;  IS 
L.  T.  861. 

If  a  plaintiff  in  a  collision  suit  intends  to  rely 
upon  a  particular  act  of  negligence  by  the 
defendant,  he  is  bound  specifically  to  allege  that 
act  in  his  pleadings,  and  it  is  not  sufficient  that 
the  act  may  be  included  generally  in  an  aU^a- 
tion  in  thepleadings,  which  do  not  clearly  state 
such  particular  act,  as  it  is  likely  to  mislead 
the  defendant,  and  prevent  his  being  prepared 
to  meet  that  particular  case.  The  Marpetia^ 
8  Moore  P.  G.  (n.s.)  468  ;  L.  B.  4  P.  G.  212 ;  26 
L.  T.  833 ;  1  Asp.  M.  G.  261. 

Semble,  that  the  established  rule,  which  requires 
a  plaintiff  in  a  cause  of  damage  to  state  with 
reasonable  certainty  the  instances  of  neglect  on 
which  he  intends  to  rely,  and  if  he  relies  on  a 
breach  of  a  statutory  rule  of  navigation,  that  he 
should  specifically  plead  that  the  act  done  or  not 
done  was  in  violation  of  that  particulai*  rule, 
does  not  apply  to  a  caae  where  one  vessel  is  under 
way  and  the  other  incapable  of  moving.  The 
Secret,  26  L.  T.  670  ;  1  Asp.  M.  G.  318  (Irish). 

When  the  petition  states  such  facts  on  the 
part  of  the  plaintiff,  as  if  proved  or  admitted, 
would  lead  to  the  conclusion  that  the  vessel 
charged  with  the  collision  was  to  blame,  it  is 
then  rather  for  the  defendant  to  shew  what  has 
been  done  than  for  the  plaintiff  to  shew  what 
might  have  been  avoided.    lb. 


845 


SHIPPING— XX.  CoUimm. 


846 


The  pleadings  should  be  confined  to  the  merits 
of  the  collision.  The  George  Arkle^  Lush.  222. 
See  S,  C,  5  L.  T.  290. 

Special  damages,  as  rewards  paid  to  salvors 
for  services  rendered  necessary  by  the  collision, 
are  not  to  be  pleaded.    lb. 

An  allegation  in  a  petition  that  the  vessel  pro- 
ceeded against  in  a  collision  cause  was  "con- 
siderably farther  out  to  the  north  side  of  the 
river  than"  the  other  vessel,  and  improperly 
ported  and  so  brought  about  a  collision,  is  suffi- 
ciently proved,  to  entitle  the  owners  of  the  vessel 
making  the  allegation  to  recover,  by  shewing 
that  the  vessel  proceeded  against  was  farther 
over  to  the  south  side  of  the  river  than  the 
other,  and  improperly  ported.  Maletdnuon  v. 
Oeneral  Steam  Navigation  Cb.,  The  Banger  and 
The  Cologne,  9  Moore,  P.  C.  (N.8.)  352  ;  L.  R.  4 
P.  C.  519  ;  27  L.  T.  769  ;  21  W.  R.  273 ;  1  Asp. 
M.  C.  484. 

Ship  in  haadi  of  Agent  for  sale — ^Befonoe  not 
pleaded.] — In  a  cause  of  damage,  alleged  to  have 
been  done  by  and  imputable  to  the  acts  of  the 
owners,  and  their  servants,  of  the  vessel  proceeded 
against,  a  general  denial  was  pleaded  in  answer, 
and  a  special  defence  that  the  damage  complained 
of  was  the  same  as  had  been  already  adjudicated 
upon  in  a  court  of  law,  and  judgment  obtained 
and  satisfied ;  at  the  hearing  it  was  proved  by  a 
witness,  who  was  the  principal  defendant  in  the 
action,  that  the  damage  proceeded  for  was  occa- 
sioned by  acts  done  by  him  on  his  own  responsi- 
bility, and  in  the  assertion  of  a  right  claimed  by 
him  as  consignee  for  sale  of  the  vessel,  and  not 
as  the  agent  on  behalf  of  the  owners ;  where- 
upon the  judge  held,  that  the  suit  could  not  be 
maintained  :  but,  inasmuch  as  the  defence  thus 
disclosed  had  not  been  specifically  pleaded, 
declined  to  give  the  defendants  their  costs,  or  to 
go  into  the  special  defence,  though  his  judgment 
thereon  was  asked  for  by  the  defendants*  counsel : 
«— Held,  that  the  appeal  was  not  for  costs  alone 
within  the  meaning  of  the  rule  of  the  appellate 
court  against  the  allowance  of  appeals  involving 
costs  o^y  ;  that  the  general  traverse  and  denial 
of  the  averments  in  the  petition  was  sufficient  to 
justify  the  evidence  produced ;  and  that  the 
defenilants  were  further  entitled  to  have  the 
judgment  of  the  court,  as  asked  on  the  special 
defence  pleaded,  that  if  prejudiced  by  such 
judgment  they  might  appeal.  The  Orient^  Yeo 
V.  Tatem,  8  Moore,  P.  C.  (N.8.)  74  ;  40  L.  J.,  Adm. 
29  ;  L.  R.  3  P.  C.  696  ;  24  L.  T.  918  ;  20  W.  R. 
6 ;  1  Asp.  M.  C.  108. 


Admiaiiona.]  — An    allegation    averred 


that  by  an  act  of  the  legislative  council  of  India, 
and  the  rules  and  regulations  passed  pursuant  to 
such  act,  the  defendants  were  exempted  from 
responsibility  for  the  damages  sued  for  by  reason 
of  the  ship  being  in  charge  of  a  pilot,  whom  they 
were  obliged  by  the  provisions  of  that  act  to  take 
on  board.  The  responsive  allegation  did  not 
traverse  such  averment  as  to  the  fact  of  the  act 
and  rule  and  regulations,  and  the  requirement  to 
take  a  pilot  on  board,  but  simply  alleged  that  the 
defendants  were  not  exempted  by  the  act,  and 
the  rules  and  regulations  : — Held,  that  the  act 
and  the  rules  and  regulations  being  pleaded,  and 
not  denied,  there  was  no  necessity  to  prove  them, 
the  responsive  allegation  admitting,  as  far  as  was 
necessary  between  the  parties  to  the  cause,  the 
act,  rules  and  r^^ilations  as  a  fact,  though  not 
the  eflect  of  their  operation  in  law.    The  Peer- 


lees,  13  Moore,  P.  C.  484  ;  Lush.  103 ;  30  L.  J., 
Adm.  89  ;  3  L.  T.  126. 

In  Limitotlon  Snit]— See  The  Karo, 


ante,  col.  752. 

Beplying.] — ^A  plaintiff  may  plead  new  matter 
in  reply,  if  it  is  really  matter  of  reply,  and  not 
properly  a  part  of  the  case  set  up  in  his  behalf. 
The  Bothnia,  Lush.  52  ;  29  L.  J.,  Adm.  65. 

Adding  Ploai.] — The  court  will  not,  at  the 
hearing  of  a  cause  of  collision,  allow  a  plea  to  be 
added  alleging  that  the  vessel  proceeded  against 
was  in  charge  of  a  licensed  pilot,  and  that  the 
accident  was  caused  by  his  default.  The  Alham* 
bra,  Br.  &  Lush.  286. 

Defenoo  of  Compnliorj  Pilot.] — The  defence 
of  compulsory  pilotage  must  be  specially  pleaded. 
The  Canadian,  1  W.  Rob.  343.  The  Northampton, 
1  Spinks,  155,  n.  The  Alhambra,  supra.  The 
PhUomela,  1  Spinks,  155,  n. 

InoTitablo  Aooidont] — By  the  old  practice  of 
the  admiralty,  if  the  defence  of  inevitable  acci- 
dent is  reUed  on,  it  must  be  pleaded  in  terms. 
The  K  Z.,  38  L.  J.,  Adm.  200  ;  10  L.  T.  290. 

Infringemont  of  the  BegolationB.]  —  Where 
violation  of  a  statutory  rule  is  intended  to  be 
charged,  it  must  be  so  pleaded.  The  Ebeneser,  2 
W.  Rob.  210  ;  The  Ironmuster,  6  Jur.  (N.8.)  782  ; 
Swabey,  441  ;  The  Exeter,  2  W.  Rob.  261 ;  The 
Bothnia,  Lush.  52.  See  also  The  Lady  Anne,  7 
Not.  of  Cas.  370. 

Salvage  rendered  nooeasary  by  Collialon.] — 

Should  not  be  pleaded.   The  Oeorge  Arkle,  Lush. 
222. 

ff.  Interrogatories. 

As  to  interrogatories  in  a  collision  action.  See 
The  Biola,  34  L.  T.  185  ;  24  W.  R.  524  ;  5  Asp. 
M.  C.  125.  The  B'idnorshire,  49  L.  J.,  Adm.  48  ; 
5  P.  D.  172  ;  43  L.  T.  319  ;  29  W.  R.  476  ;  4  Asp. 
M.  C.  338. 

Whole  CSraw  Drowned.] — In  an  action  for 
damage,  where  all  the  plaintiffs  crew  who  could 
give  evidence  as  to  the  collision  were  drowned, 
the  court  ordered  the  defendants  to  answer 
certain  interrogatories  which  were  directed  to 
those  matters  upon  which  information  would 
be  afforded  by  the  preliminary  act.  The  Isle  of 
Cgprvs,  59  L.  J.,  Adm.  90;  15  P.  D,  134  ;  63 
L.  T.  852  ;  38  W.  R.  719  ;  6  Asp.  M.  C.  534. 


h.  Inapeotion. 

Beports   of    Snrrayi — Inapeotion    of.] — The 

defendant  in  an  action  of  damage  to  cargo  is 
not  entitled  to  obtain  from  the  plaintiff  an 
inspection  of  reports  of  surveys  in  possession  of 
the  plaintiff,  written  and  prepared  solely  for  the 
purpose  of  the  action.  The  Theodor  Komer, 
47  L.  J.,  Adm.  85 ;  3  P.  D.  162  ;  38  L.  T.  818  ;  27 
W.  R.  307  ;  4  Asp.  M.  C.  17. 

Beports  by  Offloor  of  her  Xigeity'i  Shipi — 
Inipeotion  of.] — ^After  a  collision  between  one  of 
her  majesty*s  ships  and  another  ship,  it  is  the 
duty  of  the  commanding  officer  of  her  majesty's 
ship  to  forward  a  report  of  the  collision  to  the 
lords  commissioners  of  the  admiralty.  But  in  a 
cause  of  damage  against  one  of  her  majesty's 
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ships  a  motion  to  inspect  such  a  report  was 
refused  on  affidavit  by  the  secretary  to  the  admi- 
ralty that  it  would  be  prejudicial  to  the  public 
interests  to  allow  such  reports  to  be  inspected. 
If,M,S,  Bi'llerophoH,  44  L.  J.,  Adm.  5  ;  31  L.  T., 
766  ;   23  W.  R.  248  ;  2  Asp.  M.  C.  449. 

Order  to  inspect  Ship — 24  Vict.  o.  10, 1. 18.] — 

Made,  The  Magnet,  44  L.  J.,  Adm.  1  ;  L.  R.  4 
A.  &  E.  417,  428  ;  32  L.  T.  129  ;  2  Asp.  M.  C. 
478  ;  The  Qermania,  37  L.  J.,  Adm.  69  ;  19  L.  T. 
20.  S.  a  on  app.  21  L.  T.  44.  Refused,  The 
Victor  CovacecUch,  54  L.  J.,  Adm.  48  ;  10  P.  D. 
40  ;  62  L.  T.  632  ;  5  Asp.  M.  C.  417. 

1.  Evidence. 

Naval  Officer— Beiult  of  Inquiry.] — ^The result 
of  an  inquiry  into  the  conduct  of  a  naval  officer 
for  getting  his  ship  into  collision,  cannot  be 
given  in  evidence  in  the  Admiralty  Court. 
HM.S,  Swallow,  Swabey,  30. 

Deci«ion  of  Pilotage  Anthority.] — Decision  of 
a  pilotage  authority  at  an  investigation  into  the 
conduct  of  the  pilot  of  a  ship  that  bad  been  in 
coUision  is  not  admissible  as  evidence  in  an 
action  for  collision.  The  Lord  Seaton,  2  W.  R.  391. 

Proceedings  at  Wreck  Inquiry.]— Evidence 
of  proceedings  at  shipping  casualty  inquiries 
is  not  admissible  in  a  collision  action.  The 
MangeHon,  Swabey,  120 ;  2  Jur.  (N.S.)  620.  S.  P., 
The  London  or  Tlie  City  of  London,  11  Moore, 
P.  C.  307  ;  Swabey,  246  ;  6  W.  R.  678. 

Deposition!  of  Witnesses — Cross-examination 
apon— Originals  must  be  Produced.] — Certified 
copies  of  statements  made  to  the  receiver  of 
wreck  as  to  the  cause  of  collision  cannot  be 
us»d  to  discredit  the  witness  upon  cross-examina- 
tion. The  originals  must  be  produced.  The 
Emperor  and  The  Zephyr,  12  W.  R.  890.  S.  P., 
The  Riftea,  The  Benayo,  cited  Marsden  on 
Collisions  (4th  ed.)  366.  But  see  TJie  Oscar, 
lOL.  T.  789;  12  W.  R.  872. 

Not  Admissible  as  Evidence.] — Deposi- 
tions taken  before  a  receiver  of  wreck  are  not 
admissible  in  evidence  to  prove  the  facts  to  which 
they  relate.  Tlie  Little  Lizzie,  L.  R.  3  A.  &  E. 
66  ;  23  L.  T.  84  ;  18  W.  R.  960  ;  The  Ewperor  and 
The  Zephyr,  supra. 

The  examination  of  the  captain  of  the  plaintiff's 
ship,  taken  by  the  receiver  of  wrecks  under  17 
&  18  Vict.  c.  104,  B.  448,  is  not  admissible  for  the 
defendant  for  the  purpose  of  proving  the  fact 
that  the  damage  to  the  ship  from  the  collision 
was  on  her  starboard  bow ;  such  fact  being 
offered  for  the  purpose  of  shewing  that  the 
plaintifE's  ship  was  in  fault,  the  question  which 
ship  caused  the  damage  to  the  other  not  being 
a  matter  which  the  receiver  had  power  to 
examine  into.  Nothard  v.  Pepper,  17  C.  B. 
(N.s.)  39  ;  10  Jur  (N.B.)  1077  ;  10  L.  T.  782. 

After  Death.] — Depositions  made  by  per- 
sons on  board  a  ship  relative  to  a  collision  cannot, 
even  after  the  decease  of  the  deponents,  be  used 
as  evidence  on  behalf  of  that  ship  at  the  trial. 
The  Henry  Coxon,  47  L.  J.,  Adm.  83  ;  3  P.  D. 
156  ;  38  L.  T.  819  ;  27  W.  R.  263 ;  4  Asp. 
M.  C.  18. 

Statements  of  Master  or  Crew.] — The  state- 
ments of  the  master  with  regard  to  a  collision 


are,  but  the  statements  of  the  mate  or  seamen 
are  not,  admissible  evidence  against  the  owners. 
The  Actteon,  1  Spinks,  176. 

Admissions  by  the  crew  as  to  the  circumstances 
of  a  collision,  are  not  evidence  in  an  action 
brought  by  the  shipowners  and  crews.  Ths  f\»yle^ 
Lush.  10. 

A  statement  made  by  the  pilot  that  the  col- 
lision was  caused  by  his  fault  is  not  admissible 
as  evidence  of  the  fact ;  nor  evidence  of  a  seaman 
confirming  the  pilot*s  statement ;  nor  the  decision 
of  a  pilotage  authority  as  to  the  pilots  being  in 
fault  or  otherwise.  The  Lord  Seaton,  2  W.  Rob. 
39  ;  4  Not.  of  Cas.  164.  But  see  The  Schwalhe, 
infra. 

A  statement  of  the  master  as  to  the  cause  of  a 
collision  is  admissible  in  evidence  against  the 
shipowner.     The  Manchetter,  1  W.  Rob.  62. 

Statements  by  the  master  as  to  the  cause  of 
collision  are  admissible  in  evidence;  those  by 
the  crew  are  not.  Th4^  Midlothian,  15  Jur.  806  ; 
The  Emperor  and  The  Zephyr,  supra ;  The 
Europa,  13  Jur.  866  ;  The  SfUway,  54  L.  J.,  Adm. 
83  ;  10  P.  D.  137  ;  53  L.  T.  680  ;  34  W.  Rob.  232  ; 
5  Asp.  M.  C.  482. 

Statements  made  by  the  mate  and  seamen  as 
to  their  ship  making  water  or  not  immediately 
after  the  collision  held  admissible  as  part  of  the 
res  gestae.     The  Mellona,  10  Jur.  992. 

Evidence  contradicting  a  denial  by  the  pilot 
of  the  other  ship  that  he  made  use  of  an  expres- 
sion indicating  that  his  helm  had  been  wrongly 
put  to  starboard  : — Held,  to  be  admissible.  The 
Schwalhe,  Swabey,  521. 

Allegations  and  Proof.] — On  appeal,  in  a  cause 
of  collision  between  two  vessek  originally  at 
anchor,  the  statement  in  the  defendants'  answer 
in  the  Admiralty  Court  as  to  the  bearing  of  their 
vessel  in  respect  to  the  other  when  at  anchor, 
varied  from  the  proof : — Held,  that  the  state- 
ment as  to  the  bearing  of  one  vessel  in  respect 
of  the  other  when  at  anchor  was  immaterial, 
and  was  therefore  not  necessary  under  the 
Admiralty  Rules,  1859,  No.  67,  and  that  the 
variance  was  therefore  immaterial.  The  Rosita^ 
38  L.  J.,  Adm.  20 ;  L.  R.  2  P.  C.  214 ;  19  L.  T. 
753  ;  17  W.  R.  209. 

lights.] — Evidence  of  an  order,  as  to  the 
lights,  given  twelve  hours  before  the  collision, 
is  admissible,  but  not  of  conversations  with 
respect  to  them.  The  Aleppo,  35  L.  J.,  Adm.  9  ; 
14  L.  T.  228. 

Proof  of  Loss.] — On  a  reference  to  the  regis- 
trar in  a  cause  of  damage,  the  plaintiffs,  who 
were  underwriters  of  the  cargo,  and  had  paid  as 
for  a  total  loss,  produced  in  support  of  their 
title  as  owners  of  the  cargo  lost,  toe  policies  of 
insurance  of  the  cargo,  the  bills  of  lading,  and 
the  invoice  and  copy  manifest : — Held,  that  they 
must  give  further  evidence  of  the  value  of  the 
goods,  and  of  a  discharge  from  the  owners  of 
the  cargo.  Tlie  John  Bellamy,  39  L.  J.,  Adm. 
28  ;  L.  R.  3  A.  &  E.  129  ;  22  L.  T.  244. 

Protest— Original.] — The  original  protest,  and 
not  a  notarial  copy  must  be  produced.  The 
Ljubica,  23  L.  T.  474 ;  following  The  Emma, 
2  W.  Rob.  316  ;  3  Not.  of  Cas.  114. 

Whole  Crew  Drowned.] — A  schooner  and  a 
steamship  were  in  collision,  and  all  the  crew  of 
the  schooner  were  drowned.      The  steamship 
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held  in  fault  upon  admissions  in  her  answer. 
The  Aleppo,  36  L.  J.,  Adm.  9  ;  14  L.  T.  228. 

Svidenee  of  Agency.] — In  an  action  for  damage 
done  to  the  plaintifTs  lug-boat,  by  the  n^ligence 
of  the  defendant's  servant,  it  was  proved  that  the 
barge  was  the  defendant's,  but  the  witness  could 
not  identify  the  bargeman : — Held,  that  this  was 
prim&  facie  evidence  that  the  barge  was  steered 
by  the  defendant's  servant ;  and  that,  if  the  barge 
was  in  the  use  of  any  other  person,  it  lay  on  the 
defendant  to  prove  it.  Joyce  v.  Capell,  8  Car.  &  P. 
370. 

Ho  Croff-examination.]— Where  witnesses  are, 
by  mistake,  examined  de  bene  esse  on  behalf  of 
one  party  to  a  collision  action,  without  cross- 
examination,  the  cause  will  not  be  heard  until 
the  witnesses  are  submitted  for  cross-examina- 
tion.    The  Chance,  Swabey,  294  ;  6  W.  R.  221. 

Beferenoe — Evidonee.] — On  a  reference  in  a 
collision  action  the  registrar  and  merchants  are 
not  bound  by  uncoutradicted  evidence  as  to  the 
amount  of  damage  done,  but  are  entitled  to  use 
their  own  judgment  and  experience,  and  find  in 
accordance  therewith.  The  Bernhui,  65  L.  T. 
781  ;  6  Asp.  M.  C.  65. 

Opinion  of  Experts.]— In  an  action  for  negli- 
gently steering  a  ship,  whereby  the  plaintifE  lost 
his  passage  in  her,  no  evidence  can  be  given  of  a 
specific  act  of  negligence,  which  is  not  the  foun- 
dation of  the  action  ;  but  evidence  may  be  given 
that  the  captain  had  often  expressed  his  convic- 
tion that  the  officer  in  charge  of  the  ship  was 
incompetent ;  and  expenenced  nautical  men  ma}- 
be  called  as  witnesses,  and  asked  whether,  in 
their  judgment,  particular  facts  which  have  been 
proved  amount  to  gross  negligence.  Afalton  v. 
A'esbit,  1  Car.  &  P.  70. 

But  a  nautical  witness  cannot  be  asked  whether 
he  thinks,  having  heard  the  evidence,  that  the 
conduct  of  the  captain  was  correct  or  not.  SilU 
v.  Brown,  9  Car.  &  P.  601. 

In  an  action  for  running  down  the  plaintiffs 
ship,  a  nautical  witness  may  be  asked,  whether, 
having  heard  the  evidence,  and  admitting  the 
facts  proved  by  the  plaintiff  to  be  true,  he  is  of 
opinion  that  the  collision  could  have  been  avoided 
by  proper  care  on  the  part  of  the  defendant's 
servants.    Fenwick  v.  Bell,  1  Car.  6c  K.  312. 

Where  Court  assisted  by  Trinity  Masters.]— 
In  a  cause  of  damage,  where  the  court  is  assisted 
by  trinity  masters,  evidence  will  not  be  received 
on  a  mixed  question  of  law  and  nautical  skill. 
The  Earl  Speticer,  L.  R.  4  A.  &  E.  431  ;  32 
L.  T.  370  ;  23  W.  R.  661 ;  4  Asp.  M.  C.  523. 
Affirmed  33  L.  T.  235  ;  3  Asp.  M.  C.  4— C.  A. 

As  to  evidence  of  usual  course  of  navigating  a 
channel  see  The  Corennie,  [1894]  P.  338,  n.  See 
dlso  cases,  post,  col.  999. 

When  Actions  consolidated.] — The  court  can- 
not except  by  consent  order  that  evidence  in  one 
suit  that  has  been  heard  shall  be  admitted  as 
evidence  in  a  subsequent  suit.  The  Demetrius, 
41  L.  J.,  Adm.  69  ;  L.  R.  3  A.  &  E.  523  ;  26  L.  T. 
324  ;  20  W.  R.  761  ;  1  Asp.  M.  C.  251. 

In  consequence  of  a  collision  between  vessels 
"  A."  and  "  B.,"  both  the  vessels  and  also  the  cargo 
laden  on  board  the  '^  A."  sustained  damage.  A  suit 
in  rem  was  instituted  by  the  owners  of  the  **  A." 
against  the  "  B."  to  recover  the  damage  done  to 
their  vesseL    A  cross  suit  was  instituted  by  the 


owners  of  the  "  B."  against  the  "  A."  These  suits 
were  heard  and  determined.  Afterwards  a  suit 
in  rem  was  instituted  on  behalf  of  the  owners  of 
the  cargo  on  board  the  '*  A."  against  the  "  B."  to 
recover  the  damage  done  to  the  cargo : — Held, 
that  the  court  had  no  power  to  order  the  evidence 
taken  in  the  suit  by  the  owners  of  the  **  A."  against 
the  "  B."  to  be  admitted  in  the  suit  (instituted  on 
behalf  of  the  owners  of  cargo.  Ih.  See  also 
The  William  Hutt,  Lush.  25. 

Entries  in  Log.] — Entries  made  in  the  ship's 
log  by  the  mate  of  a  vessel  relative  to  a  collision 
and  signed  by  him  and  the  captain  nearly  two 
days  after  the  collision,  cannot  be  used  as  evi- 
dence on  behalf  of  the  ship  in  which  they  were 
made,  after  the  decease  of  the  persons  making 
and  signing  them.  The  Henry  Coxon,  47  L.  J., 
Adm.  83  ;  3  P.  D.  156  ;  38  L.  T.  819 ;  27  W.  B, 
263  ;  4  Asp.  M.  C.  18. 

The  log-book  of  one  of  the  ships  produced  con- 
tained an  erasure  as  to  the  wind  at  the  time  of 
the  collision,  but  the  alteration  was  rather 
adverse  to  the  case  on  behalf  of  the  ship : — 
Held,  that  the  erasure  was  immaterial,  it  being 
adverse  to  the  case  on  behalf  of  the  ship.  The 
QtHJttitutioa,  2  Moore,  P.  C.  (N.s.)  453  ;  10  Jur. 
CN.S.)  831  ;  10  L.  T.  894— P.  C. 

The  official  log  is  not  evidence  for  the  ship. 
TJie  Europa,  13  Jur.  856.  The  Malta,  3  Hag. 
Adm.  168,  n.  The  Earl  of  Dumfries  (engineer's 
log),  54  L.  J.,  Adm.  7 ;  10  P.  D.  31 ;  51  L.  T. 
906  ;  33  W.  R.  568  ;  6  Asp.  M.  C.  342. 

Lightship  Log.] — The  court  will  admit  a  light- 
ship log,  on  production  by  the  officer  of  the 
trinity  house  in  whose  custody  such  logs  are 
kept,  without  requiring  the  evidence  of  the 
t)erson  who  made  the  entries.  The  Maria  Das 
Dorias,  Br.  &  Lush.  27  ;  .S2  L.  J.,  Adm.  168  ; 
7  L.  T.  838  ;  11  W.  R.  500. 

Coastguard  Log.] — The  books  containing  the 
entries  made  by  the  coastguard,  and  sent  to  the 
coastguard  office,  are  admissible  to  prove  the 
state  of  wind  and  weather  at  the  time  of  the 
collision,  without  calling  the  person  who  made 
the  entries.  The  Cat  fieri  na  Maria,  L.  R.  1 
A.  &  E.  53  ;  12  Jur.  (N.8.)  380. 

Protest.] — A  protest  is  not  evidence  for  the 
ship.  Christian  v.  Coomhe,  2  Esp.  489  ;  Th-e 
Ljnhica,  23  L.  T.  474 ;  Tlie  Emma,  2  W.  Rob.  315  ; 
3  Not.  of  Cas.  114  ;   The  Hetlwig,  1  Spinks,  19. 

Yerdiot   in  Action  for  same  Collision.] — A 

verdict  in  a  common -law  action  for  the  same 
collision  cannot  be  received  in  evidence  in  the 
admiralty.  The  Friends,  General  Steam  Hari- 
gatiim  Co,  v.  Tonkin,  4  Moore,  P.  C.  314 ;  in 
court  below,  1  W.  Rob.  484. 

J.  Bes  or  Bail  Insnfflcient. 

Bos  insnffioiont.]— An  action  in  rem  having 
been  brought,  and  the  proceeds  of  the  res  being 
insufficient  to  satisfy  the  plaintiffs  claim,  a 
citation  in  personam  issued.  The  Pet,  20  L.  T. 
961  ;  17W.  R.  899. 

Bail  insufficient.] — Where  bail  is  given  in  a 
collision  action,  in  a  sum  which  is  insufficient  to 
cover  the  damage  and  costs,  the  party  giving 
bail  will  not  be  ordered  to  pay  any  further  sum 
beyond  that  for  which  bail   is  given,  except 
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under  special  circnmstanoee ;  as  where  he  puts 
the  plaintiff  to  imnecessary  costs.  The  TemU- 
eotuUa,  2  Spinks,  208.  See  The  Kalamazoo,  15 
Jar.  155. 

Be-arrest— Bail  insufficient  -Admiralty  Court 
Act,  1861,  If.  16,  22.]— Where  the  bail  given 
proves  insufficient  to  cover  damages  recovered 
and  costs,  the  ship  may  be  re-arrested  to  satisfy 
the  costs.  The  Freedom,  L.  B.  3  A.  &  B.  495  ; 
25  L.  T.  392  ;  1  Asp.  M.  C.  136. 

Action  entered  for  too  little.]  —  Where, 


in  a  collision  suit,  the  action  was  by  mistake 
entered  for  1,000/.,  the  real  claim  being  for 
2,600/.,  the  vessel  decreed  to  be  re-arrested  for 
the  balance.  Tlie  Hero,  Br.  &  Lush.  447 ;  13 
W.  B.  927. 

Common-Law  Action  to  recover  Damagei  not 
recovered  in  Admiralty.] — It  is  no  bar  to  an 
action  for  a  collision  at  sea  that  a  judgment  in 
rem  has  been  recovered  in  the  Admiralty  Court, 
and  execution  levied  by  the  sale  of  the  defen- 
dant's vessel,  where  the  damage  done  was  more 
than  the  amount  realised  by  such  sale.  Nelson  v. 
Couch,  15  C.  B.  (K.8.)  99  ;  33  L.  J.,  C.  P.  46  ;  10 
Jur.  (N.S.)  366  ;  8  L.  T.  577  ;  11  W.  B.  964. 

Penonal  Bemedy — Bei  ineufficient.]— If  the 

value  of  the  defendant's  vessel  and  freight  is  not 
equal  to  the  damage  done,  the  plaintiff  may, 
after  judgment,  obtain  a  monition  against  the 
defendant  personally  to  satisfy  the  deficiency. 
TJie  ^hyr,  11  L.  T.  351. 

Action  in  rem  after  Action  in  Personam.] — 
A  party,  having  two  remedies,  an  action  in  per- 
sonam and  an  action  in  rem,  resorted,  in  the 
first  instance,  to  his  personal  action,  and  obtained 
judgment,  but  could  not  recover  the  amount 
sued  for  : — Held,  that  he  was  entitled  afterwards 
to  proceed  in  rem.  The  Bengal,  The  John  and 
Mary,  Swabey,  471  ;  5  Jur.  (N.S.)  1085. 

Undertaking  to  put  in  Bail  —  In  Salvage 
Action— Award  in  Excess  of  Bail  —  Personal 
Liability  of  Owner  of  res  for  the  Difference.] — 
A  salvage  action  was  instituted  in  a  sum  of 
5,000/.  The  solicitors  for  the  defendants  gave 
an  undertaking  to  put  in  bail  for  5,000/.  The 
sum  of  7,500/.  was  awarded  for  salvage  : — Held, 
that  the  plaintiff  was  entitled  to  sue  out  a  writ 
of  fieri  facias  against  the  defendants  for  the 
difference  between  5,000/.  and  the  amount  of 
the  award.  The  Dictator,  61  L.  J.,  Adm.  73  ; 
[1892]  P.  304  ;  67  L.  T.  663  ;  7  Asp.  M.  C.  251. 


k.  Oenerally. 

Bes — Increase    of  Yalue   by   Bepairs.l  —  A 

vessel  damaged  by  collision  was  arrested  and 
subsequently  repaired,  whereby  her  value  was 
considerably  increased : — Held,  that  she  was 
only  liable  to  arrest  for  her  value  at  the  time 
when  she  was  arrested.  Th£  St.  Olaf,  38  L.  J., 
Adm.  41  :  L.  B.  2  A.  &  E.  360  ;  20  L.  T.  768 ; 
17  W.  B.  743. 

Amount  of  Freight  payable  into  Court.]  — 

The  freight  payable  by  the  owner  of  cargo  on 
board  the  ship  sued  for  collision  is  the  amount 

Sayable  by  him  to  the  shipowner ;  allowing  for 
eductions  allowed  by  charterparty,  costs  of 
Saying  into  court,  and  deductions  agreed  to  for 
eUvering  short  of  the  destination  by  reason  of 


the  collision.  The  Leo,  Lush.  444 ;  31  L.  J., 
Adm.  78  ;  6  L.  T.  58. 

Arrest  of  wrong  Ship.]— A  plaintiff  in  a 
collision  suit,  who  failed  to  prove  the  identity  of 
the  ship  arrested  with  the  ship  that  had  done  the 
damage : — Held,  not  liable  in  damages  for  arrest- 
ing  her,  he  having  acted  in  good  faith  and 
without  gross  negligence.  The  Eeangeli9m<fs, 
11  Moore,  P.  C.  852  ;  Swabey,  378.  And  see  Th^ 
Active,  5  L.  T.  773,  infra,  col.  856. 

Compromise — ^Boubt  as  to  Law— Consideration.] 

— The  defendants  in  a  collision  suit,  in  considera- 
tion of  the  plaintiffs  releasing  the  ship  from 
arrest  in  admiralty,  agreed  to  pay  180/.  for  the 
damage  done ;  the  defendants*  ship  was  in 
charge  of  a  compulsory  pilot  at  the  time,  and 
the  law  as  to  the  liability  of  the  shipowners  in 
such  case  was  unsettled  : — Held,  that  there  was 
a  good  consideration  for  the  promise  to  pay  1807. 
Long  ridge  v.  Dorville,  5  B.  &  Aid.  117. 

Discontinuance.] — See  The  Ardandhu  or  The 
Kronprinz,  ante,  col.  651. 

Limitation  of  Liability — Stay  of  Actions  after.} 

— See  The  Sifters,  and  cases  ante,  col.  749. 

Bight  of  Beginning.] — ^Where  a  defendant 
admits  in  the  pleadings  that  his  ship,  when  under 
way,  ran  into  a  vessel  at  anchor,  but  denies  that 
the  vessel  at  anchor  was  the  vessel  of  the  plain- 
tiff,  the  plaintiff  must  begin  and  prove  his  case. 
Tlie  JEarl  of  Leicester,  Br.  &  Lush.  188. 

The  defendants,  by  their  pleadings,  made  no 
charge  against  the  plaintiff,  but  only  denied 
generally  the  averments  in  the  petition,  and 
pleaded  inevitable  accident : — Held,  that  defen- 
dants ought  to  begin.  TJie  Thonuis  Lea,  3S 
L.  J.,  Adm.  37  ;  20  L.  T.  1017. 

Bight  of  Beply.]— In  a  cause  of  collision,  in 
which  the  evidence  has  been  taken  before  an 
examiner  of  the  court,  the  plaintiff's  counsel  is- 
entitled  to  reply.    The.  BJukan,  14  W.  B.  973. 

Sale  of  Ship  arrested  and  in  perishable 
Condition.] — ^A  ship  arrested  in  a  damage  suit, 
being  in  a  perishable  condition,  first  decree  made 
for  her  sale.    The  Sylvan,  2  Hag.  Adm.  155. 

Function  of  Nautical  Assessors  in  Admiralty.] 

—See  cols.  849,  999. 

Action   at   Common   Law  —  Vautieal 


Assessors.]— New  trial  ordered  (1826)  in  a 
collision  action  at  common  law,  at  which  '♦  the 
judge  may  have  the  assistance  of  two  of  the 
brethren  of  the  trinity  house  to  explain  the 
duties  of  the  masters  of  both  ships,"  Jameson 
V.  Drinkald,  5  L.  J.,  C.  P.  30. 

Assessors  .Disagreeing.]  —  Semble,  that 


where  the  two  assessors  disagree,  the  court  can 
call  in  a  third,  and,  after  submitting  the  evidence 
already  given  to  him,  have  the  case  re-argued 
before  the  three  assessors.  Tlie  Philotaxe,  37 
L.  T.  540  ;  3  Asp.  M.  C.  512, 

The  judgment  is  that  of  the  judge,  and  he  may 
decide  in  accordance  with  advice  of  one  or  more 
of  the  assessors  or  not  as  he  thinks  fit.    lb. 


Beferenee— Total  Loss  Caused  by 
Begli^nce— Special  Beport.] — ^If  upon  reference 
the  plaintiffs  present  a  case  of  immediate  partial 
damage  resulting  in  the  total  loss  of  their  ship^ 
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and  no  eyidence  is  given  on  either  side  of  the 
pecuniary  extent  of  such  partial  damage,  and 
the  registrar  is  of  opinion  that  the  plaintiffs  are 
not  entitled  to  recover  the  total  loss,  upon  the 
ground  that  by  ordinary  skill  and  diligence  after 
the  collision  they  might  have  avoided  it,  but  are 
entitled  to  recover  the  partial  damages,  he 
should  not  assess  the  amount  of  the  partial 
damages  oonjecturally  and  report  such  amount 
to  be  due,  but  should  make  a  special  report  to 
the  court ;  and  the  court  will  then  order  a 
further  reference  to  ascertain  the  amount  of  the 

Sartial  damages  by  evidence.     H.M.S,  Flying 
^4h,  Br.  &  Lush.  436  ;  2  Moore,  P.  C.  (N.B)  77  ; 
34  L.  J.,  Adm.  113  ;  12  L.  T.  619. 

Befireiie^— Praetioe  ai  to.]— Practice  of  the 
Admiralty  Court,  as  to  referring  questions  of 
damages  to  the  registrar  and  merchants,  explained. 
The  Sir  George  Seymour^  1  Spinks,  67. 

Fortign  Suit  pending.] — In  a  cause  of  damage 
in  respect  of  collision  between  two  foreign  vessels 
in  the  Bosphorus  ;  semble,  that  if  a  suit  as  to  the 
same  subject-matter  is  pending  elsewhere  whereby 
the  plaintiff  can  obtain  full  indemnity,  the 
Court  of  Admiralty  will  suspend  the  proceedings 
in  its  court  or  put  the  plaintiff  to  his  election  ; 
and  the  court  will  so  act  whether  the  proceed- 
ings elsewhere  are  in  rem  or  in  personam.  The 
Mali  Iro,  38  L.  J.,  Adm.  34  ;  L.  R.  2  A.  &  E. 
356  ;  20  L.  T.  681. 


Judgment   obtained.]  —  Where    cross 


actions  between  an  English  and  a  foreign  ship 
were  heard  and  judgment  given  in  a  foreign 
court  in  favour  of  the  English  ship  in  both 
actions,  and  suits  in  the  Court  of  Admiralty  were 
afterwards  heard  and  the  English  vessel  found 
alone  to  blame : — Held,  that  she  must  be  con- 
demned in  damages  and  costs,  notwithstanding 
the  foreign  judgments.  The  Delta^  The  Emniila 
Foeeolo,  45  L.  J.,  Adm.  Ill;  1  P.  D.  393;  35 
L.  T.  376  ;  25  W.  R.  46  ;  3  Asp.  M.  C.  256. 

Plea  of  Judgmont  in  Admiralty.] — ^A  plea  in 
a  common-Iaw  action  of  a  decree  in  the  Admiralty 
Court,  in  the  defendant*s  favour,  in  respect  of 
the  same  collision,  is  bad,  if  it  does  not  state 
that  the  admiralty  had  jurisdiction.  Harris  v. 
WillU,  15  C.  B.  710  ;  24  L.  J.,  C.  P.  93  ;  3  C.  L.  R. 
609  ;  3  W.  R.  238. 

Yordiot  and  Judgment  at  Law.] — A  verdict 
and  judgment  at  law  are  no  bar  to  subsequent 

Sroceedings  in  admiralty.  The  Clarence^  1 
pinks,  206.  But  see,  per  Knight  Bruce,  L.J., 
1  Spinks,  209,  n.  ;  The  Sylph,  37  L.  J.,  Adm. 
14 ;  L.  R.  2  A.  &  E.  24  ;'  17  L.  T.  519  ;  The 
AnUh^e,  42  L.  J.,  Adm.  42  ;  L.  R.  4  A.  &  E.  33  : 
28  L.  T.  74  ;  21  W.  R.  464  ;  1  Asp.  M.  C.  511. 

Bet  Judicata — Conanlar  Conrt.] — Plea  of  res 
judicata  in  case  where  judgment  was  given  in  a 
collision  action  by  a  court  summoned  by  the 
Prussian  legation,  at  Constantinople,  overruled. 
The  OriefewaU,  Swabey,  430. 

Coniolidation  of  Aotioni.]  —  Where  several 
actions  are  brought  against  a  ship  in  respect  of 
one  collision  by  different  plaintiffs,  and  several 
bail  bonds  given,  and  the  actions  are  consolidated 
by  order  of  the  court,  and  the  damage  pro- 
nounced for  in  the  usual  course,  the  court  has 
the  power  to  open  the  order  of  consolidation  and 
dissever  the  actions,  but  will  not  do  so  unless 


due  cause  is  shewn.    The  William  ffutt,  Lush. 
25  ;  1  Swabey,  696  ;  2  L.  T.  448. 

Judgment  by  Content  —  Setting  aside  hy 
Conient.] — In  an  action  by  the  owners  of  the 
"  Britannia "  against  the  owners  of  the  "  Bell- 
cairn  "  for  collision,  a  judgment  dismissing  claim 
and  counter-claim  was  taken  by  consent.  Sub- 
sequently, the  owners  of  cargo  on  board  the 
"Britannia"  brought  an  action  against  the 
owners  of  the  "  BeUcaim,"  and  obtained  a  judg- 
ment that  both  ships  were  to  blame.  The 
owners  of  the  "  BeUcaim "  then  limited  their 
liability  and  paid  the  money  into  court,  and  the 
owners  of  the  "Britannia"  having,  with  the 
consent  of  the  owners  of  the  "  BeUcaim," 
obtained  an  order  in  the  registry  setting  aside 
the  judgment  in  the  first  action,  brought  in  a 
claim  against  the  fund  in  court : — Held,  that  the 
order  setting  aside  the  judgment  of  the  court 
was  void,  and  that  the  owners  of  the  "  Britannia  " 
could  not  claim  against  the  fund  in  court.  The 
BeUcaim,  55  L.  J.,  Adm.  3 ;  10  P.  D.  161  ;  53 
L.  T.  686  ;  34  W.  R.  55 ;  5  Asp.  M.  C.  503— 
C.A. 

Sale  of  Ship  and  Cargo — ^Freight.] — ^Where  in 
an  action  in  rem  for  collision  against  ship  and 
freight,  in  which  the  defendants'  ship  was  held 
solely  to  blame,  the  ship  being  still  under  arrest 
with  the  cargo  on  board,  was  ordered  to  be 
sold  ;  the  court  on  motion  directed  the  marshal 
to  discharge  the  cargo,  to  retain  the  same  in  his 
custody  as  security  for  the  payment  of  the  land- 
ing and  other  charges  and  freight,  if  any,  due 
from  the  owners  or  consignees  of  the  cargo  in 
respect  of  the  same,  and  that  in  default  of  any 
application  for  the  delivery  of  the  cargo  within 
fourteen  days,  the  marshal  should  be  authorised 
to  sell  such  part  of  the  cargo  as  might  be  neces- 
sary to  pay  the  said  charges  and  freight,  if  any, 
due.  Th^  Gettyjthurg,  52  L.  T.  60  ;  5  Asp.  M.  C. 
347. 

Payment  out  of  rem  fi>nnd  due  for  Bamagea.] 
— A  shipwright  who  had  effected  repairs  on  a 
ship  after  a  coUision,  for  which  the  other  ship 
was  held  in  fault,  applied  to  have  the  amount 
found  due  by  the  registrar  paid  out  to  him  upon 
the  ground  that  the  owners  were  bankmpt  and 
had  paid  him  nothing : — Application  refused. 
The  Endeavimr,  62  L.  T.  840  ;  6  Asp.  M.  C.  511. 

Doubt  as  to  PlaintUr  being  Owner.] — If  a 

question  is  raised,  after  judgment  in  a  coUision 
suit,  whether  the  plaintiff  was  the  owner  of  the 
injured  ship,  the  amount  found  due  upon  the 
reference  will  be  ordered  to  be  paid  into  the 
registry.  The  JloJt,  Swabey,  100.  And  see  The 
Minna,  supra,  coL  725. 

Prioritiof  of  Claimantf.] — Of  two  plaintiff 
in  two  damage  causes  he  who  fiist  obtains  a 
decree  is  entitled  to  priority.  Where  the  pro- 
ceeds of  the  defendant's  ship  are  in  the  registry, 
and  the  second  plaintiff  thinks  that  they  are 
insuflScient  to  satisfy  both  claims,  he  must  apply 
to  the  court  before  decree  pronounced.  The 
Clara,  Swabey,  1. 

Sooond  Suit  Begun  —  Payment  out  of 


Damage!.] — ^Where  the  owners  of  the  damaged 
ship  and  the  owners  of  part  of  her  cargo  had 
obtained  a  decree  in  their  favour  : — Held,  that 
they  were  entitled  to  have  the  proceeds  of  the 
wrongdoing  ship  paid  out  of  court  to  them. 
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.although  the  owners  of  the  rest  of  the  cargo 
have,  after  decree  in  the  first  suit,  instituted  a 
second  suit  against,  the  wrongdoing  ship.  T/uf 
Saracen,  4  Not.  of  Cas.  498  ;  2  W.  Rob.  451  ;  6 
Moore,  P.  C,  66. 

Appeal  upon  Faotf  alone— Belaotanoe  of  Privy 
Cloimoil  to  diffor  firom  Judge  below.] — The  judi- 
cial committee  refused  to  reyerse  a  decision  of 
the  court  below  upon  facts  alone,  the  judge 
haying  had  the  advantage  of  seeing  the  witnesses 
and  judging  of  their  cr^ibility.  The  Alice  and 
The  Princetts  Alice,  38  L.  J.,  Adm.  6  ;  L.  B.  2  P.  C. 
246  ;  19  L.  T.  678  ;  17  W.  R.  209. 

BemiBsion  of  Aotion  from  Court  of  Appeal.] — 

If  the  cause  is  remitted  from  the  Court  of 
Appeal,  with  injunction  *'  to  proceed  according 
to  the  tenor  of  former  acts  had  and  done,"  the 
court  has  no  authority  to  relax  an  order  made 
previously  to  the  appeal.  Tlie  William  HiUt, 
Lush.  25  ;  1  Swabey,  696  ;  2  L.  T.  448. 

Contributory  Negligence — ^Appeal->Point  not 
taken  below.] — The  privy  council  will  not  enter- 
tain on  appeal  in  a  case  of  collision  a  question 
of  contributory  negligence  which  was  not  raised 
in  the  court  below.  Tlie  Pleiades  v.  The  Jane, 
60  L.  J.,  P.  C.  69  ;  [1891]  A.  C.  259  ;  65  L.  T. 
169  ;  7  Asp.  M.  C.  41~P.  C. 


1.    0o8tS. 

i.  Gerwralhj, 

Against  the  Crown.]  —  Costs  may  be  given 
against  the  Crown  where  the  lords  of  the  admi- 
ralty appear  to  contest  a  collision  suit.  The 
Swallow,  Swabey,  30. 

In  a  cause  of  damage  instituted  on  behalf  of 
her  majesty  in  her  office  of  admiralty,  and  of 
the  commander  and  crew  of  one  of  her  majesty's 
ships  against  a  private  shipowner,  the  court  on  a 
finding  for  the  defendant,  decline  to  condemn 
the  Crown  in  costs,  but  condemned  the  com- 
mander and  crew  to  pay  the  whole  of  the  costs. 
The  Leda,  Br.  &  Lush.  19  ;  32  L.  J.,  Adm.  68  ;  9 
Jur.  (N.8.)  208  ;  7  L.  T.  864  ;  11  W.  R.  302. 

Co-plaintifEis  are  severally  liable  to  the  whole 
of  the  costs.    Ih, 

ICifloonduot  after  Colliiion  punished  by.] — 
Owner  of  ship  that  rendered  no  assistance  to 
another  with  which  she  had  been  in  collision, 
though  not  in  fault  for  the  collision,  condemned 
in  costs.     The  Celt,  3  Hag.  Adm.  343. 

A  Dutch  and  a  Spanish  ship  were  in  collision 
in  the  Channel.  The  Spanish  seamen  came  on 
board  the  Dutch  ship  with  knives  and  were 
violent.  The  Dutch  ship  w^as  held  in  fault  for 
the  collision,  but  no  costs  were  given  to  the 
Spanish  ship.     The  Catalina,  2  Spinks,  23. 

Compromise  —  Collusion.]  —  In  an  admiralty 
wages  action,  the  plaintifb  and  defendants  com- 
promised the  action  by  payment  by  the  defen- 
dants to  the  plaintiffs  of  a  sum  in  discharge  of 
claim  and  costs.  The  plaintiffs  left  the  country 
without  paying  their  solicitors'  costs.  There 
was  no  evidence  that  the  settlement  was  made 
with  a  view  of  depriving  the  plaintiffs'  solicitors 
of  their  lien  for  costs  : — Held,  that  no  order 
could  be  made  that  the  defendants  pay  the  plain- 
tiffs their  taxed  costs.  The  Hope,  52  L.  J.,  Adm. 
63  ;  8  P.  D.  144  ;  49  L.  T.  148  ;  32  W.  R.  269  ; 
5  Asp.  M.  C.  126— C.  A. 


Co-defendants — Costs  of  sueeessAil  Defendant.  ] 

— The  dumb  barge  "  E.,"  while  in  tow  of  the 
steamtug  "  S./'  was  damaged  by  a  collision  with 
the  steamship  "  R.  L."  The  owners  of  the  "  E." 
commenced  an  action  joining  the  owners  of  both 
vessels  as  defendants.  At  the  trial  **  R.  L."  was 
found  alone  to  blame  : — Held,  that  the  owners  of 
the  •*  R.  L.,"  having  endeavoured  to  throw  the 
blame  on  the  "  S.,"  must  pay  her  costs  as  well  as 
those  of  theplaintiffs.  The  Riner  Lagan,  57  L.  J^ 
Adm.  28 ;  68  L.  T.  773 ;  6  Asp.  M.  C.  281. 

Wrong  Ship  sued.] — If  the  plaintiff  negligently 
arrests  the  wrong  ship  he  will  have  to  pay  costs. 
The  Ecangelitmos,  Swabey,  378  ;  12  Moore,  P.  C. 
352.  S.  P.,  The  Active,  5  L.  T.  773  ;  The  Strath- 
naver,  1  App.  Cas.  58  ;  34  L.  T.  148  ;  S  Asp. 
M.  C.  113.  And  see  The  Peri,  32  L.  J.,  Adm.  46; 
8  Jur.  (N.S.)  1230 ;  11  W.  R.  44. 

Collision  oaused  by  Fault  of  third  Ship — Costs.] 
— The  owners  of  a  pier  in  the  Thames  sued  the 
owners  of  the  *' Valencia"  and  the  owners  of 
the  "  Alfred "  for  damage  done  to  their  pier 
by  the  *'  Valencia."  The  "  Valencia "  owners 
admitted  collision  with  the  pier,  but  said  that 
their  ship  was  driven  against  the  pier  by  the 
negligent  navigation  of  the  "  Alfred  "  ;  and  the 
jury  so  found  : — Held,  that  the  "Alfred  "  owners 
must  pay  the  costs  of  the  "  Valencia  "  owners  as 
well  as  those  of  the  plaintiffs.  Oreen  v.  OiMtdyer, 
6  Asp.  M.  C.  281,  n. 

Costs  in  Limitation  Action.]— 5<!«  The  Warh- 
worth  and  cases,  supra,  coL  763. 

Expense  of  detaining  Witnesses.] — ^The  ex- 
pense of  detaining  witnesses  until  the  trial  is 
allowed  as  costs.  The  Karla,  Br.  &  Lush.  367 ; 
13  W.  R.  295. 

Cost  of  Bail.] — Money  paid  to  sureties  on  a 
bail  bond  in  consideration  of  their  suretyship  is 
not  allowed  as  costs.  The  Xumida,  The  Collin' 
grorcy  54  L.  J.,  Achn.  78 ;  10  P.  D.  168  ;  63 
L.  T.  681 ;  34  W.  R.  156 ;  5  Asp.  M.  C.  483. 

Costs  of  paying  JPrsight  into  Court]  —  The 
owner  of  cargo  arrested  for  freight  may  deduct 
the  costs  of  paying  it  into  court.  The  Leo,  Lush. 
414  :  31 L.  J.,  Adm.  78  ;  6  L.  T.58. 

Monition  to  pay  in  Freight — Doubt  as  to  Law.] 
— Where  freight  was  not  brought  in  by  the 
|)er8on  against  whom  a  monition  had  issued,  upon 
a  rea«onable  doubt  as  to  whether  the  act  3  &  4 
Will.  4,  c.  57,  s.  47,  allowed  it,  costs  not  given,  the 
appearer  having  abandoned  his  petition.  The 
Lord  Aukland,  2  W.  Rob.  301. 

Monition  to  pay — Bes  insuffieienl] — The  pro- 
ceeds of  a  vessel  sold  in  a  collision  suit  being 
insufficient,  a  monition  issued  against  the  owner 
to  pay  costs.     The  John  Dunn,  1  W.  Rob.  159. 

Costs  of  Commission  for  taking  Srideneo 
abroad.]  —  Circumstances  under  which  costs 
allowe<l  against  unsuccessful  party.  The  Hilda 
and  The  Australia,  12  Ct.of  Sess.  Cas.  (4th  ser.) 
574. 

ii.  Compulsory  Pilot. 

Praotiee  as  to  Costs.] — Defendants  in  a  cause 
of  damage,  who  rely  at  the  hearing  upon  the 
defence  of  compulsory  pilotage  only,  and  succeed 
in  this  point,  but  whose  pleadings  raise  other 
issues  which  are  not  proved,  are  not  entitled  to 
their  costs.  The  Licia,  25  L.T.  887 ;  1  Asp.  M.C.  204. 


867 


SHIPPING— XX.  Collision. 


858 


Defendants  in  a  collision  suit,  by  their  answer, 
denied  that  their  vessel  was  to  blame,  and  also 
set  up  the  defence  of  compulsory  pilotage.  The 
court  decided  that  their  vessel  was  to  blame,  but 
dismissed  the  suit  upon  the  ground  that  the 
defence  of  compulsory  pilotage  was  established : — 
Held,  that  the  plaintiff  was  not  entitled  to  any 
portion  of  the  costs  of  the  suit.  The  Sehwan, 
The  RobeH  MorrUon,  43  L.  J.,  Adm.  18  ;  L.  R.  4 
A.  &  E.  187  ;  30  L.  T.  637  ;  22  W.  R.  743.  S.  P., 
The  Wington,  63  L.  J.,  Adm.  69  ;  9  P.  D.  85  ;  61 
L.  T.  183  ;  5  Asp.  M.  C.  274— C.  A. 

In  an  action  of  damage,  if  the  only  defence  is 
that  the  collision  was  caused  by  the  negligence 
of  a  pilot  taken  by  compulsion  of  law,  the  defen- 
dants, if  successful  in  establishing  this  defence, 
are  entitled  to  costs.  The  Jutw,  46  L.  J.,  Adm. 
106  ;  I  P.  D.  135  ;  34  L.  T.  741  ;  24  W.  R.  902  ; 
3  Asp.  M.  C.  217. 

The  rule  of  the  Court  of  Admiralty,  that,  where 
the  defendants  succeed  on  a  plea  of  compulsory 
pilotage,  no  costs  are  to  be  given,  also  holds  good 
in  the  Court  of  Appeal.  The  BaioZy  47  L.  J., 
Adm.  1  ;  37  L.  T.  137  ;  3  Asp.  M.  C.  477— C.  A. 

The  admiralty  division  will  adhere  to  the 
practice  of  the  High  Court  of  Admiralty  as  to 
costs  in  cases  of  compulsory  pilotage.  The  Pritiee- 
ton,  47  L.  J.,  Adm,  33 ;  3  P.  D.  90  ;  38  L.T.  260 : 
3  Asp.  M.  C.  562. 

Where  the  defendants  in  a  collision  suit  raise  a 
defence  on  the  merits,  and  also  set  up  a  plea  of 
compulsory  pilotage,  and  the  court  dismisses  the 
suit  on  the  ground  that  the  plea  of  compulsory 
pilotage  is  established,  each  party  to  the  suit 
will,  in  accordance  with  the  practice  prevailing 
in  the  Court  of  Admiralty  before  the  Judicature 
Acts,  be  left  to  bear  his  own  costs.  TJie  Matthew 
Cay,  49  L.  J.,  Adm.  47  ;  5  P.  D.  49  ;  41  L.  T.  759  ; 
28  W.  R.  262  ;  4  Asp.  M.  C.  224.  S.  P.,  The 
Agrieola,  2  W.  Rob.  10. 

The  only  defence  was,  that  the  collision  was 
caused  by  the  fault  of  a  pilot  whom  the  defen- 
dants were  compelled  to  take.  They  having 
proved  their  case  : — Held,  that  plaintiffs  must  be 
condemned  in  costs.  The  Royal  Cluirtery  38 
L.  J.,  Adm.  36  ;  L.  R.  2  A.  &  E.  362  ;  20  L.  T. 
1019 ;  18  W.  R.  49.  See  also  7%^  Oakfield,  55 
L.  J.,  Adm.  11  ;  11  P.  D.  34  ;  54  L.  T.  578  ;  34 
W.  R.  687  ;  5  Asp.  M.  C.  575 ;  The  Beta,  Br.  & 
Lush.  328  ;  3  Moo.  P.  C.  (N.S.)  23  ;  34  L.  J.,  Adm. 
76  ;  12  L.  T.  1 ;  7%<J  InnisfaU  and  The  Secret,  35 
L.  T.  819  ;  3  Asp.  M.  C.  337. 

Collision  caused  either  by  fault  of  compulsory 
pilot  or  by  accident : — Suit  dismissed  with  costs. 
The  Castor,  6  L.  T.  106. 

Collision  caused  by  fault  of  compulsory  pilot  of 
plaintiff*s  ship : — Plaintiff's  action  dismissed  with 
costs  ;  defendant's  cross  action  dismissed  without 
costs.  The  AnnajMlie  and  The  Johanna  StoU, 
Lush.  295. 

Where  a  suit  is  dismissed  because  the  collision 
was  caused  by  the  fault  of  a  compulsory  pilot, 
costs  were  formerly  never  given.  The  Admiral 
Boxer,  Swabey,  193.  The  Marathon,  48  L.  J., 
Adm.  17. 

Admiralty  Bole  not  applied  in  other  Bivi- 
fioni.] — In  an  action  in  the  exchequer  division, 
tried  by  a  jury,  for  damages  caused  by  collision 
of  the  defendants'  ship  with  the  plaintiffs'  shi[), 
the  defendants  raised  several  grounds  of  defence, 
but  succeeded  only  on  the  ground  that  the  col- 
lision was  caused  by  the  negligence  of  the  pilot, 
whom  they  were  compelled  by  law  to  employ. 
The  plaintiffs  afterwards,  under  Ord.  LV.,  applied 


to  the  exchequer  division  for  an  order  depriving 
the  defendants  of  costs,  on  the  ground  that  in 
the  admiralty  division  a  defendant  under  similar 
circumstances  is  entitled  to  no  costs  : — Held,  that, 
whether  the  exchequer  division  had  or  had  not 
power  to  make  such  an  order,  it  ought  not  to  be 
made,  for  the  rule  which  prevails  in  the  admiralty 
division  does  not  extend  to  the  other  divisions. 
The  Dai4}z,  General  Steam  yacigation  Co.  v, 
London  and  Edinburgh  Shipping  Co.,  47  L.  J., 
Ex.  77  ;  2  Ex.  D.  467  ;  36  L.  T.  743  ;  25  W.  R. 
694  ;  3  Asp.  M.  C.  464  ;  47  L.  J.,  Adm.  1  ;  37  L.  T. 
137  ;  3  Asp.  M.  C.  377— C.  A. 

Counter-olaim — ^Defendant  alone  to  blame.] — 
In  an  action  of  damage  arising  out  of  a  collision 
the  plaintiff's  claim  was  dismissed  without  costs, 
the  court  having  foand  that  the  defendants' 
vessel  was  alone  to  blame  for  the  collision,  but 
that  they  were  exempt  from  liability  on  the 
gi'ound  of  compulsory  pilotage.  The  defendants 
had  counter-claimed: — Held,  that,  under  the 
circumstances,  the  plaintiffs  were  entitled  to  have 
the  counter-claim  dismissed  with  costs.  The 
Ruby,  15  P.  D.  139  ;  63  L.  T.  735  ;  6  Asp.  M.  C. 
577.    See  S.  C.  in  C.  A.,  ante,  col.  778. 

Diaoontinuanoe — Compnlsory  Pilotage.] — In 

an  action  of  damage  by  collision,  the  defendants 
pleaded,  inter  alia,  that  their  vessel  at  the  time 
of  the  collision  was  compulsorily  in  charge  of  a 
licensed  pilot,  and  that  the  negligence,  if  any, 
which  caused  the  collision,  was  solely  that  of  the 
pilot : — Held,  that  on  the  plaintiffs  discontinuing 
their  action,  they  must  pay  the  defendants'  costs. 
The  J.  H.  Henhes,  56  L.  J.,  Adm.  69 ;  12  P.  D.  106  j 
56  L.  T.  581 ;  35  W.  R.  412  ;  6  Asp.  M.  C.  121. 

Uncertainty  of  Law.]— Uncertainty  of  the  law 
as  to  compulsory  pilotage  assigned  as  a  reason  for 
not  giving  successful  party  his  costs.  TJie  Hankow, 
48  L.  J.,  Adm.  29  ;  4  P.  D.  197  ;  40  L.  T.  335  ;  4 
Asp.  M.  C.  97. 

iii.  Inevitable  Accident. 

Coftf — Inevitable  Aeoident  —  AdmiBf ion  in. 
Pleadings.] — The  plaintiff  in  an  action  for 
damage  by  collision  admitted  on  the  pleadings 
that  the  collision  was  the  result  of  an  inevitable 
accident :  —  Held,  that  the  defendants  were 
entitled  to  judgment  with  costs.  Unless  there  are 
special  circumstances  to  induce  the  couit  to 
depart  from  this  rule,  costs  will  be  given  against 
the  plaintiffs  in  an  action  of  damage,  whenever 
the  defendants  prove  that  the  collision  is  the 
result  of  an  inevitable  accident.  TJie  Naples, 
56  L.  J.,  Adm.  64  ;  11  P.  D.  124  ;  65  L.  T.  584  ; 
35  W.  R.  59  ;  6  Asp.  M.  C.  30. 

A  sailing  ship  in  a  gale  drove  from  her  anchors 
across  a  sand,  and  her  rudder  was  so  damaged  as  to 
render  the  ship  unmanageable  ;  in  this  condition 
she  came  into  collision  sSter  sunset  with  a  brig  at 
anchor.  At  the  time  of  the  collision  the  ship  had 
her  anchor-light  exhibited  and  no  other  light.  In 
an  action  of  damage  by  the  owners  of  the  brig 
against  the  ship  it  was  held  that  the  collision  was 
occasioned  by  inevitable  accident,  and  that  the 
ship,  in  the  circumstances  of  the  case,  was  not  to 
be  deemed  in  fault  for  not  carrying  side-lights,  or 
the  three  red  lights  prescribed  by  the  regulations, 
and  that  the  suit  ought  to  be  dismissed  without 
costs.  Tlie  Buckhurst^  51  L.  J.,  Adm.  10  ;  6  P.  D. 
152  ;  46  L.  T.  108  ;  30  W.  R.  232  ;  4  Asp.  M.  C.  84. 

When  the  defence  of  inevitable  accident  is 
sustained,  the  plaintiff  will  not  be  ordered  to  pay 
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the  costs,  unless  he  might  have  known  that  there 
was,  apart  from  the  merits,  a  good  legal  defence. 
The  Virgo,  35  L.  T.  619 ;  25  W.  R.  397 ;  3  Asp,  M.  C. 
285. 

It  is  a  rule  in  the  Admiralty  Court,  where  a 
collision  is  found  to  be  the  result  of  an  inevitable 
accident,  to  make  no  order  as  to  costs,  unless  it 
can  be  shewn  that  the  suit  was  brought  unreason- 
ably and  without  sufficient  grounds.  The  Mar- 
pesia,  8  Moore,  P.  C.  (N.S.)  468  ;  L.  R.  4  P.  C.  212  ; 
26  L.  T.  333  ;  1  Asp.  M.  C.  261. 

It  is  the  practice  of  the  Admiralty  Ck)urt  in  case 
of  ineyitable  accident  that  each  party  should  pay 
its  own  costs.  But  if,  from  the  circumstances  of 
the  collision,  it  must  haye  been  obvious  that  the 
collision  was  an  inevitable  accident,  the  court 
will  use  its  discretion  as  to  dismissing  the  suit 
with  costs.  Tfte  InnUfail,  The  Secret,  35  L.  T. 
fil9  ;  3  Asp.  M.  C.  337. 

Where  the  court  finds  inevitable  accident,  the 
general  rule  is,  that  each  party  pays  his  own 
costs  ;  but  the  court  still  holds,  and  will  on  occa- 
sion exercise,  a  discretionary  power  to  condemn 
the  plaintiff  in  costs.  The  London,  Br.  &  Lush. 
S2 ;  9  Jur.  (N.S.)  1 330 ;  9  L.  T.  348.   The  It  inerafU, 

2  W.  Rob.  286. 

Costs  given  against  the  claimant  in  a  case  of 
collision  which  was  an  inevitable  accident.  The 
Thvmley,  7  Jur.  659. 

Inevitable  accident  found  by  Court  of  Appeal ; 
decision  below  reversed.  The  modem  rule  is  that 
costs  follow  the  event  in  case  of  collision  by 
inevitable  accident,  unless  there  are  special  cir- 
cumstances. The  JlonJueaton,  58  L.  J.,  Adm.  52 ; 
14  P.  D.  51  ;  60  L.  T.  662 ;  37  W.  R.  523 ;  6 
Asp.  M.  C.  383.  S.  P.,  The  JBatavier,  59  L.  J.,  Adm. 
546  ;  15  P.  D.  37  ;  62  L.  T.  406  ;  38  W.  E.  622  ; 
6  Asp.  M.  C.  500— C.  A. 

For  earlier  decisions  aliter,  see  The  Coriima,  35 
L.  T.  781  ;  3  Asp.  M.  C.  307  ;  The  Agra  and  The 
Mieabeth  Jenki/te,  4  Moore,  P.  C.  (K.8.)  436  ;  36 
L.  J.,  Adm.  16  ;  L.  R.  1  P.  C.  501  ;  16  L.  T.755  ; 
16  W.  R.  735  ;  andeaeee  supra. 

Both  ships  found  in  fault  in  court  below  ;  one 
appeals ;  appeal  dismissed,  with  costs.  The 
Milaneee,  45  L.  T.  151 ;  4  Asp.  M.  C.  438— H.L.  (E.) 

A.  held  alone  in  fault  in  court  below  ;  B.  alone 
in  fault  in  Court  of  Appeal ;  A.  gets  costs  of 
appeal  and  below.  The  Olannibanta  and  The 
Irantit,  1  P.  D.  283 ;  34  L.  T.  934  ;  24  W.  R.  1033  ; 

3  Asp.  M.  C.  339— C.  A. 

iv.  Both  VeeseU  in  Fault, 

Both  Yosf ell  to  blame — ^Aotion  by  Owners  of 
€argo.1 — The  owners  of  a  cargo  laden  on  board 
a  vessel  which  had  been  sunk  in  a  collision  with 
another  vessel  brought  an  action  of  damage 
against  the  owners  of  such  other  vessel.  The 
judge  of  the  admiralty  division  pronounced  that 
both  vessels  were  to  blame  for  the  collision,  gave 
the  plaintifEs  half  their  damages  from  the  ddfen- 
dants,  and  condemned  the  defendants  in  the  costs 
of  the  action.  The  decision  that  both  vessels  were 
to  blame  was  upheld  by  the  Court  of  Appeal  : — 
Held,  that  as  the  plaintiffs  had  failed  on  the  issue 
that  the  vessel  carrying  the  cargo  was  not  to 
blame,  no  costs  ought  to  have  been  given.  The 
City  Iff  Manchester,  49  L.  J.,  Adm.  81  ;  5  P.  D. 
221  ;  42  L.  T.  521  ;  4  Asp.  M.  C.  261.  S.  P., 
The  Vera  Cruz,  53  L.  J.,  Adm.  33 ;  9  P.  D.  88  ; 
51  L.  T.  104  ;  32  W.  R.  783  ;  5  Asp.  M.  C.  270. 
Cf.  The  Waehingtan,  5  Jur.  1067 ;  The  Telegraph, 
1  Spinks,  427 ;  The  Lake  St,  aair  and  The 
Underwriter,  2  App.  Cas.  389 ;  63  L.  T.  155  ;  3 


Asp.  M.  C.  361.  Ths  Lore  Bird,. 6  P.  D.  80  ;  44 
L.  T.  650 ;  4  Asp.  M.  C.  427.  Th€  Righorgs  Minde^ 
52  L.  J.,  Adm.  74  ;  8  P.  D,  117  ;  49  L.  T,  23 ;  6 
Asp.  M.  C.  460— C.  A. 

When  both  ships  are  to  blame  for  a  collision, 
the  damages  are  equally  divided,  and  each  party 
bears  his  own  costs.  The  Agra  and  Elizaheth 
Jenkins,  4  Moore,  P.  C.  (N.8.)  438 ;  36  L.  J.,  Adm. 
16  ;  L.  R.  1  P.  C.  601  ;  16  L.  T.  755  ;  16  W.  R.  736. 

In  a  collision  case  where  both  ships  are  to 
blame,  the  plaintiff  is  entitled  to  his  costs  if  in. 
his  statement  of  claim  he  admits  that  he  is  to 
blame.  Tfie  General  Gordon,  63  L.  T.  117 ;  6 
Asp.  M.  C.  633. 

Both  ships  in  fault.  Appeal  dismissed  with 
costs  except  so  far  as  increased  by  respondent 
adhering  to  appeaL  The  Maander  and  The 
Florence  yightingale,  1  Moore,  P.  C.  (N.8,)  63  ; 
Br.  &  Lush.  29. 

The  case  of  The  Milan  (Lush.  388)  does  not  lay 
down  any  general  rule  that  whenever  owners  of 
cargo  succ^  in  an  action  brought  by  them  to 
recover  damages  for  the  loss  of  or  injury  to  the 
cargo,  they  are  entitled  to  the  whole  costs  of  the 
litigation.  "  The  circumstances  of  each  particular 
case  must  introduce  a  variation  in  the  way  the 
costs  are  given  " — per  Baggallay,  L.  J.  The  CUy 
of  Manchester,  supra.  Semble,  The  Hihemia,  6 
P.  D.3;  31L.T.806;  24W.R.60;  2Asp.M.C, 
454,  not  now  followed. 

The  rule  of  no  costs  where  both  ships  in  fault, 
applies  where  the  fault  of  one  ship  is  the  fault 
of  her  compulsory  pilot.  The  Hector,  62  L.  J.,  Adm. 
51 ;  8  P.  D.  218 ;  37  W.  R.  491 ;  6  Asp.  M.  C.  1013. 
The  Righorgs  Minde,  supra.  The  Oakjield, supra, 
col.  773. 

In  Court  of  Appeal — Where  both  Shipi  ia 
Fault.] — See  The  North  American,  infra. 

V.  Appeal, 

When  the  Court  of  Appeal  varies  the  decision 
of  the  judge  of  the  admiralty  division,  by  which 
he  found  one  vessel  wholly  to  blame  for  a  colli- 
sion,  by  finding  that  the  collision  was  an  inevi- 
table accident,  the  practice  of  the  privy  council 
that  each  party  should,  except  under  very  excep- 
tional circumstances,  pay  their  own  costs,  will  be 
followed.     The  City  of  Cambridge,  36  L.  T.  781 ; 

3  Asp.  M.  C.  307— C.  A. 

When  the  Court  of  Appeal  varies  a  decision  of 
the  judge  of  the  admiralty  division,  by  which 
he  found  one  vessel  wholly  to  blame  for  a  colli- 
sion, by  finding  that  both  vessels  are  to  blame, 
each  party  will  pay  its  own  costs,  both  in  the 
court  below  and  in  the  Court  of  AppeaL  The 
Corinna,  35  L.  T.  781  ;  3  Asp.  M.  C.  307— C.  A. 

Semble,  in  successful  admiralty  appeals  the 
appellants  will  have  their  costs  of  the  appeaL 
Tfie  Swansea  and  The  Condor,  or  Perkins  v.  The 
Condor,  48  L.  J.,  Adm.  33  ;  4  P.  D.  116  ;  40  L.  T. 
442  ;  27  W.  R.  748  ;  4  Asp.  M.  C.  115— C.  A.  And 
cp.  The  City  of  Berlin,  47  L.  J.,  Adm.  2  ;  2  P.  D. 
187  ;  37  L.  T.  307  ;  25  W.  R.  793  ;  3  Asp.  M.  C. 
491— C.  A. 

When  the  Court  of  Appeal  varies  the  decision 
of  the  court  below  by  nndlng  both  vessels  to 
blame  for  a  collision,  there  will  be  no  order  as  to 
costs,  but  each  party  must  bear  the  costs  of  the 
whole  litigation.     The  Milanese,  46  L.  T.  161  ; 

4  Asp.  M.  C.  438— H.  L.  (E.) 

Action  and  cross  action  ;  judgment,  both  ships 
to  blame  and  damages  to  be  divided  ;  appeal  by- 
one  party  in  both  actions,  and  adherence  to  the 
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appeal  by  the  other  party  ;  the  judgment  being 
affinned,  each  party  was  sentenced  to  pay  his 
own  costs.  The  Saxonia  and  The  Eclipte^  Lush. 
410  ;  15  Moore,  P.  C.  262  ;  31  L.  J.,  Adm.  201  ;  8 
Jur.  (N.80  315  ;  6  L.  T.  6  ;  10  W.  R.  431— P.  C. 

Judgment  of  the  Court  of  Admiralty  in  a 
cause  of  collision,  which  imputed  mutual  blame, 
and  condemned  each  party  in  a  moiety  of  the 
damages  and  costs,  reversed  by  the  judicial 
committee  upon  a  review  of  the  evidence  and 
the  opinion  of  the  nautical  assessors.  The 
JSiHffopore  and  The  Hebe,  4  Moore,  P.  C.  (N.s.) 
271  ;  L.  R.  1  P.  C.  378. 

Where  both  ships  are  found  in  fault  in  the 
court  below  and  the  decree  is  affirmed  no  costs  of 
app^  are  given.  The  North  American  and  The 
Tecla  Carmen,  Swabey,  368  ;  12  Moore,  P.  C.  331 ; 
Lush.  79.    But  tee  next  caee. 

Where  an  appeal  from  a  judgment  in  a  collision 
action  that  both  ships  are  to  blame  is  dismissed, 
the  appellant  will  be  ordered  to  pay  the  costs  of 
the  appeal  except  so  far  as  they  have  been 
increased  by  notice  given  by  the  respondent  under 
Ord.  LVIIL  r.  6  (1879),  of  his  intention  to  ask 
for  a  variation  of  the  judgment.  The  Lauretta, 
48  L.  J.,  Adm.  55  ;  4  P.  D.  25 ;  40  L.  T.  444  ;  27 
W.  R.  902  ;  4  Asp.  M.  C.  118. 

Where  the  Court  of  Appeal  reverses  or  varies 
the  decision  of  the  court  below  and  finds  both 
ships  in  fault,  no  costs  of  the  appeal  or  of  the 
court  below  are  given.  The  Hector,  supra,  coL 
860 ;  The  Ri^horgs  Minde,  supra  ;  The  Arratoon 
Apcar,  59  L.  J.,  P.  C.  49  ;  15  App.  Cas.  37 ;  62 
L.  T.  331 ;  38  W.  R.  481 ;  6  Asp.  M.  C.  491--P.  C. 

Appeal  dismissed  without  costs  because  the 
appellant  pleaded  the  other  ship  ported,  whereas, 
in  fact,  she  caused  the  collision  by  starboarding. 
The  Ann,  Lush.  55  ;  13  Moore,  P.  C.  198  ;  3  L.  T. 
128  ;  8  W,  R.  567. 

vi.  High  Court  or  County  Court. 

Leu  than  £800  reoovered.] — The  court  will 
not  give  a  successful  plaintiff  his  costs  in  actions 
which  might  have  been  commenced  in  the  county 
court,  unless  there  are  special  circumstances  to 
justify  the  plaintiff  in  bringing  the  action  in  the 
High  Court.  The  Asia,  60  L.  J.,  Adm.  38  ;  [1891] 
P.  121  ;  64  L.  T.  327  ;  7  Asp.  M.  C.  25. 

In  an  action  of  damage  by  collision,  the 
hearing  lasted  five  hours,  and  the  decision 
mainly  turned  on  the  inability  of  the  defendants 
to  exonerate  their  steamship  from  the  charge  of 
not  keeping  out  of  the  way  of  the  plaintifb' 
steamer,  a  large  vessel  in  tow  of  tugs,  and  which 
the  defendants*  steamer  was  overtaking  in  the 
river  Thames.  In  the  result  the  defendants' 
vessel  was  held  alone  to  blame,  and  the  damages 
were  referred  in  the  usual  way  to  the  registrar 
and  merchants. — The  plaintiffs  filed  their  par- 
ticulars of  claim  amounting  to  339Z.  15^.  7d.j  but 
the  reference  was  not  proceeded  with,  as  the 
parties  agreed  the  damages  at  2261,  5e. — On 
motion  on  behalf  of  the  plaintiffs,  to  condemn 
the  defendants  and  their  bail  in  that  amount, 
with  interest,  and  in  the  costs  of  the  action,  the 
defendants  contended  that  the  plaintiffs  were 
not  entitled  to  their  costs,  as  the  amount  recovered 
was  under  the  statutory  county  court  limit  of 
300/.,  and  therefore,  the  action  ought  to  have 
been  brought  in  a  county  court : — Held,  that 
the  plaintiffs  were  entitled  to  their  costs,  for  the 
discretion  of  the  court  in  allowing,  or  refusing, 
costs  now  depends  upon  whether,  considering  the 
facts  and  the  circumstances  of  the  particular 


case,  the  plaintifb  have  acted  properly  and 
reasonably  in  bringing  their  action  in  the  High 
Court,  and — considering  the  size  of  the  vessels, 
the  nature  of  the  collision,  the  length  of  time 
the  hearing  lasted,  and  the  judgment  pronounced 
— this  case  was  a  proper  one  to  be  tried  in  the 
High  Court.  The  SaUbum,  [1892]  P.  333  ;  1  R. 
543  ;  69  L.  T.  88  ;  7  Asp.  M.  C.  325. 

Where  successful  plaintiffs  in  a  collision  action 
in  the  High  Court  recovered  less  than  300/.  they 
were  allowed  no  costs,  although  they  claimed 
more  than  the  county  court  limit.    The  Herald^ 

63  L.  T.  324  ;  6  Asp.  M.  C.  542. 

By  s.  9  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868  :  '*If  any  person  shall  take  in 
the  High  Court  of  Admiralty,  or  in  any  superior 
court,  proceedings  which  he  might,  without 
agreement,  have  taken  in  a  county  court,  .  .  . 
and  shall  not  recover  a  sum  exceeding  the  amount 
to  which  the  jurisdiction  of  the  county  court  in 
the  admiralty  cause  is  limited  by  this  act,  .  .  • 
he  shall  not  be  entitled  to  costs,  and  shall  be 
liable  to  be  condemned  in  costs,"  unless  the  judge 
before  whom  the  cause  is  tried  shall  certify  that 
it  was  a  proper  admiralty  cause,  to  be  tried  in 
the  Admiralty  Court  or  in  a  superior  court  :— 
Held,  that  this  enactment  was  inconsistent  with 
the  discretionary  power  as  to  costs  given  to  the 
court  by  Ord.  LXV.  r.  1,  and  must,  therefore,  be 
taken  to  be  repealed.  Tenant  v.  Mlvi  (6  Q.  B.  D. 
46)  approved.  Mockett  v.  dipjnngdale  or  Chip^ 
pingiale,  60  L.  J.,  Q.  B.  782  ;  [1891]  2  Q.  B.  293 ; 

64  L.  T.  641--C.  A. 


vii.  Beferenee, 

An  action  of  damage  was  brought  by  the 
owners  of  the  ship  "  V,"  against  the  diip  "  S.," 
and  the  owners  of  the  "  S."  claimed  damages  by 
way  of  counter-claim  against  the  '*  V."  At  the 
hearing  of  the  action  the  court  found  both  shipe 
to  blame  for  the  collision,  condemned  the  owners 
of  each  ship  in  a  moiety  of  the  damage  sustained 
by  the  other,  referred  the  question  of  damages  to 
the  registrar  and  merchants  and  made  no  order 
as  to  costs.  Afterwards  the  owners  of  the  "  S." 
brought  their  counter-claim  into  the  registry.  No 
tender  was  made  by  the  owners  of  the  "  V.,"  and 
the  registrar  struck  off  less  than  one-ninth  of  the 
amount  claimed,  but  made  no  recommendation 
as  to  the  costs  of  the  reference.  The  court,  on 
the  application  of  the  owners  of  the  "  S.,"  con- 
demned the  owners  of  the  "V."  in  the  costs 
of  and  incident  to  the  reference.  The  Consett 
(infra)  followed.  The  Savemake,  49  L.  J.,  Adm. 
71  ;  5  P.  D.  166 ;  29  W.  R.  123 ;  5  Asp.  M,  C. 
34,  n. 

In  an  action  of  damage  brought  by  the  owners 
of  the  ship  "  J."  and  the  owners  of  the  cargo  on 
board  her  against  another  vessel,  the  court  pro- 
nounced that  the  two  vessels  were  both  to  blame 
for  the  collision,  and  condemned  the  defendants 
in  a  moiety  of  the  damage  proceeded  for : — Held, 
that  the  owners  of  the  cargo  on  board  the  "  J." 
were  entitled  to  the  costs  of  the  affidavits 
brought  in  by  them  in  support  of  their  claim  at 
the  reference.  The  Comett,  5  P.  D.  77  ;  42  L.  T. 
33  ;  28  W.  R.  622  ;  4  Asp.  M.  C.  230— C.  A. 

Where,  in  an  action  of  damage,  the  defendant 
sets  up  a  counter-claim  relating  to  the  collision 
in  respect  of  which  the  action  is  brought,  and 
both  ships  are  held  to  blame,  and  a  reference  is 
ordered  to  ascertain  the  amount  of  damage  sus- 
tained by  each  ship,  each  party  .is,  as  a  general 
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rule,  entitled  to  the  costs  of  establishing  his 
claim  before  the  registrar,  provided  that  not 
more  than  one-fourth  of  his  claim  has  been  dis- 
allowed. Ths  Mary,  7  P.  D.  201  ;  48  L.  T.  28  ; 
SI  W.  R.  248  ;  5  Asp.  M.  C.  33. 

Where  a  plaintiff  claimed  unliquidated  damages 
in  respect  of  loss  of  the  remainder  of  a  season's 
fishing  occasioned  by  a  collision,  and  on  a  refer- 
ence to  the  registrar  and  merchants,  the  defendant 
objected  to  the  claim  altogether,  but  the  plaintiff 
recovei-ed,  being  awarded  less  than  two-thirds  of 
the  amount  claimed  by  him  as  damages,  the  court 
gave  him  costs  in  respect  of  the  reference  on  the 
ground  of  the  peculiarity  of  the  plaintiff's  claim, 
and  without  prejudice  to  the  general  rule  as  to 
costs  of  references.  Th^  Gleaner,  38  L.  T.  650  ; 
3  Asp.  M.  C.  682. 

.  .Where  the  amount  of  damage  is  referred  to 
the  registrar  and  merchants,  and  a  tender  is 
made  by  the  defendant  but  not  accepted  by  the 
plaintiff,  if  the  amount  pronounced  to  be  due  is 
less  than  two-thiids  of  the  claim,  but  exceeds 
the  tender  of  the  defendant,  the  plaintiff  is  liable 
for  the  general  costs  of  the  reference,  but  the 
defendant  for  the  costs  occasioned  by  his  making 
an  insufficient  tender.    Ths  Seine,  Swabey,  513  ; 

2  L.  T.  340. 

The  ordinary  rule,  that  a  plaintiff  shall  pay 
the  costs  of  the  reference  to  the  registrar  and 
merchants,  if  their  report  disallows  more  than 
one-third  of  his  claim,  is  not  to  be  relaxed,  even 
it  he  fails  in  substantiating  his  entire  claim  upon 
a  question  of  law  only.  The  Empress  Ihgenw, 
Lush.  138. 

In  a  damage  action,  at  the  reference,  more  than 
one-third  of  the  plaintiff's  claim  was  disallowed  ; 
the  greater  part  of  the  items  disallowed  being 
sums  claimed  in  respect  of  salvage  service  ren- 
dered after  the  collision  : — Held,  that  the  usual 
rule  should  not  prevail,  and  that  under  the  special 
circumstances  the  plaintiffs  were  entitled  to 
their  costs.    The  Berhice,  6  L.  T.  106, 

Notwithstanding  a  general  rule  that  where 
more  than  one-fourth  of  the  plaintiff's  claim  was 
struck  off  no  costs  of  reference  were  given,  it 
was  always  within  the  registrar's  discretion  to 
allow  the  plaintiff  his  costs.  The  Avielia,  23 
L.  T.  544 ;  19  W.  R.  216.  And  see  The  Williamina, 

3  H.  D.  97.  See  The  Mlm,  5  P.  D.  237,  n. ; 
The  Parana,  2  P.  D.  118  ;  36  L.  T.  388  ;  25  W.  R. 
596  ;  3  Asp.  M.  C.  399— C.  A. 

Claimant  oi-dered  to  pay  costs  of  reference ; 
less  than  two-thirds  of  original  claim  proved. 
Th£  Eilean  Duhh,  49  L.  T.  444  ;  5  Asp.  M.  C. 
154. 

There  is  no  hard-and-fast  rule  as  to  allowing 
or  disallowing  costs  of  the  reference.  The 
Friedeherg,  54  L.  J.,  Adm.  75  ;  10  P.  D.  112  ;  62 
L.  T.  837';  33  W.  R.  687  ;  5  Asp.  M.  C.  426. 

Costs  of  appeal  from  the  registrar's  report 
usually  follow  the  result  of  the  appeal.  The 
Black  Prince,  Lush.  568  ;  The  Parana,  supra. 

Where  more  than  one- third  of  the  plaintiff's 
claim  was  disallowed  by  the  registrar,  the  plain- 
tiffs were  condemned  in  the  costs  of  the  reference. 
TU  Naomi,  32  L.  T.  836  ;  23  W.  R.  387  ;  2  Asp. 
M.  C.  688.  S.  P.,  The  Englishman,  38  L.  T.  766 
(where  the  rule  as  to  one-third  wbs  considered 
to  be  binding  on  the  court) ;  Ths  Gleafwr, 
supra. 

Upon  a  reference  in  a  collision  cause  more  than 
one-fourth  and  less  than  one-third  of  the  claim 
was  disallowed  : — Held,  each  party  must  pay  his 
own  costs  of  the  reference.  The  Peerless,  Lush. 
30 ;  6  L.  T.  107. 


viii.  Security  for  Costs, 

Where  a  plaintiff  has  recently  executed  a  deed 
of  assignment  of  all  his  property  to  an  assignee, 
he  will  be  required  to  give  security  for  the  cc^ts 
of  suit,  unless  he  satisfies  the  court  that  he  is 
solvent.  The  fact  that  he  is  carrying  on  business 
is  not  sufficient  proof  of  his  solvency.  The  Lake 
Megantic,  36  L.  T.  183  ;  3  Asp.  M.  C.  382. 

A  defendtint  in  a  collision  cause  making  a 
counter-claim  for  the  damage  sustained  by  his 
own  vessel,  must,  if  he  is  resident  out  of  the 
jurisdiction,  give  security  for  the  costs,  not 
merely  of  his  counter-claim,  but  of  the  whole 
action.  TJie  Jttlia  Fisher,  2  P.  D.  115  ;  36  L.  T. 
257  ;  25  W.  R.  756  ;  3  Asp.  M.  C.  380— C.  A. 

If  he  makes  default  in  giving  security  for  costs 
pursuant  to  order,  he  will  have  his  counter-claim 
dismissed.    Ih, 

Where  the  plaintiff  in  a  collision  suit  was 
resident  out  of  the  jurisdiction,  the  Admiralty 
Court  required  him  to  give  security  for  costs. 
The  Sophie,  1  W.  Rob.  326  ;  The  Volant,  1 
W.  Rob.  383  ;  The  JoJtanna  Frederich,  1  W.  Rob. 
39 ;  The  Lord  Cochrane,  1  W.  Rob.  312  ;  The 
Constantine,  4  P.  D.  156  ;  27  W.  R.  747— C.  A. 
Ths  Kewhatth,  54  L.  J.,  Adm.  16  ;  10  P.  D.  33  ; 
52  L.  T.  15  ;  33  W.U  318  ;  5  Asp.  M.  C.  356. 

XXI.  PASSENGER  SHIPS. 

1.  Qualification,  864. 

2.  Contracts  of  Coftveyance,  866. 

3.  Eniigrajit  Ships,  873. 

4.  Passage  Broker,  873. 

1.  Qualification. 

Number  of  Paisengers — Tonnage.] — Under 
18  &  19  Vict.  c.  119,  ss.  3  and  71,  a  sailing  ship  is 
not  a  passenger  ship  because  she  carries  more 
than  thirty  passengers,  or  more  than  one  statute 
adult  passenger  to  every  fifty  tons,  if  that  number 
or  proportion  is  not  made  up  without  reckoning 
cabin  passengers ;  and  where  pei-sons  are  cabin 
passengers  in  all  respects  except  that  of  having 
received  contract  tickets  in  the  form  in  schedule 
K.  which  in  its  terms  applies  to  passenger  ships 
only,  such  persons,  for  the  purpose  of  estimating 
the  number  or  proportion,  are  to  be  reckoned  as 
cabin  passengers ;  and  unless,  without  including 
them,  the  number  or  proportion  is  not  made  up, 
the  ship  is  not  a  passenger  ship.  Ellis  v.  Pearee, 
El.  Bl.  &  El.  431  ;  27  L.  J.,  M.  C.  257  ;  4  Jur. 
(N.S.)  1276  ;  6  W.  R.  683. 

Certifloato  f^om  Board  of  Trade — Defence  to 
Action  on  Policy.] — In  an  action  on  a  marine 
policy,  a  plea  that  the  ship  was  sent  by  the 
owners  with  passengers  on  board  on  the  voyage 
on  which  she  was  lost,  without  the  owmers  having 
done  what  was  necessary  to  enable  them  to 
receive,  and  without  having  received,  a  pas- 
sengers' certificate  from  the  Board  of  Trade,  all 
which  the  owner  well  knew,  is  good.  Dudgeon 
V.  Pembroke,  43  L.  J.,  Q.  B.  220 ;  L.  R.  9  Q.  B. 
581  ;  31  L.  T.  31  ;  22  W.  R.  914.  And  see  S.  C. 
in  H.  L.,  col.  1088. 

<*Veifel  used  in  Navigation" — "Pas- 
senger Steamer/'] — An  electric  launch,  in  which 
passengers  are  taken  for  hire  on  pleasure  trips  on 
an  artificial  lake  three  feet  deep,  half  a  mile 
long,  and  160  yards  wide,  is  not  a  "vessel  used 
in  navigation"  within  s.  2  of   the  Merchant 
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Shipping  Act,  1854,  nor  a  "  passenger  steamer " 
within  8.  HI  8,  so  as  to  require  a  duplicate  of  a 
certificate  of  the  board  of  tracie  to  be  put  up  in 
a  conspicuous  part  of  the  yessel.  Jieg,  v.  Stmth- 
pttrt  (JorporatioH^  or  Sovthport  Corporation  v. 
Morrlu,  62  L.  J.,  M.  C.  47  ;  [1893]  1  Q.  B.  359  ; 
6  K.  201  ;  68  L.  T.  221  ;  41  W.  R.  382 ;  7  Asp. 
M.  C.  279  ;  57  J.  P.  231. 

Steamihip  not  haTliig  Certifloate  carry- 


ing Persons  oihor  than  Crew.] — The  respondents 
were  charged  that  thej  being  the  owners  of  the 
British  steamship  *'  Era,"  did  ply  on  the  river  O. 
with  certain  passengers  on  board  without  having 
one  of  the  duplicates  of  a  certificate  issued  by 
the  board  of  trade  put  up  in  some  conspicuous 
part  of  the  ship  so  as  to  be  visible  to  all  persons 
on  board  the  same.  More  than  twelve  persons 
were  taken  on  board  the  steamer  for  an  excursion 
from  I.  down  the  river  0.  to  F.  and  back.  No 
charge  vras  made  by  the  respondents  for  the  use 
of  the  steamer,  but  a  gratuity  was  given  to  the 
master  and  crew.  The  justices  dismissed  the 
case  : — Held,  that  the  justices  were  right,  as  the 
steamship  was  not  a  passenger  steamship  within 
the  meaning  of  ss.  303  and  313  of  the  Merchant 
Shipping  Act,  1854.  Hedges  v.  Hooker,  60  L.  T. 
822  ;  37  W.  R.  491 ;  6  Asp.  M.  C.  386;  53  J.  P.  613. 

Persons  carried  gratnitonily.] — The  Merchant 
Shipping  Act,  1854,  s.  303,  defines  *' passenger" 
as  including  any  person  carried  in  a  steamship 
other  than  the  master  and  crew,  and  the  owner, 
his  family  and  servants ;  and  "  passenger  steamer  " 
as  including  every  British  steamship  carrying 
passengers  between  places  in  the  United  King- 
dom ;  and  in  s.  318  provides  that  no  ])assenger 
steamer  shall  proceed  to  sea,  or  u])on  any  voyage 
and  excursion  with  passengcra  on  board,  without 
a  certificate  as  therein  prescribed,  and  a  penalty 
is  imposed  for  offending  against  the  section.  The 
Merchant  Shipping  Act  of  1876,  exempts  from 
these  provisions  steamships  carrying  passengers 
not  exceeding  twelve  in  number.  The  owner  of 
a  tug  steamer  called  the  "  Flying  Hawk,"  was 
summoned  to  answer  a  complaint  that  a  certain 
passenger  steamship,  called  the  **  Flying  Hawk," 
of  which  he  was  owner,  went  to  sea  on  the  21st 
July,  1882,  from  Dublin,  with  more  than  twelve 
passengers  on  board,  without  any  Board  of  Trade 
certificate,  and  without  having  a  duplicate  of 
such  certificate  put  up  in  some  conspicuous  part 
of  the  ship,  contrary  to  the  provisions  of  the 
17  &  18  Vict.  c.  104,  8.  318,  and  the  39  &  40  Vict, 
c.  80,  s.  16.  The  persons  on  board  the  steamer 
on  the  occasion  in  question,  other  than  the  master 
and  crew,  considerably  exceeded  twelve  in  num- 
ber, and  had  been  invited  for  a  pleasure  trip  in 
respect  of  which  none  of  them  paid  anything. 
The  magistrate  having  dismissed  the  summons ; 
on  a  case  stated  : — Held,  that  the  magistrate,  if 
he  believed  the  evidence,  should  have  convicted 
the  defendant.  Kiddle  v.  Kidston,  14  L.  R.,  Ir.  1 ; 
15  Cox,  C.  C.  379. 

Beftasal  to  give  Oertiflcate — ^Remedy.] — 


A  board  of  trade  surveyor  refused  to  give  a 
certificate  for  a  passenger  steamship  under  the 
Merchant  Shipping  Act,  1854,  ss.  307,  312,  318  ; 
the  Merchant  Shipping  Amendment  Act,  1872, 
8. 13 : — Held,  that  the  Merchant  Shipping  Amend- 
ment Act,  1876,  ss.  14,  15,  provided  the  ship- 
owner with  a  remedy  by  appeal  to  the  court  of 
survey,  and  that  the  jurisdiction  of  the  court  of 
session  was  excluded.  Denny  Brotherit  v.  Board 
of  Trade,  7  Ct.  of  Sess.  Gas.  (4th  ser.)  1019. 

VOL.  XIII. 


2.  COKTRAGT  OF  COKVXTANC£. 

Time  of  Sailing.]— Where  a  vessel,  bound  for 
the  East  Indies,  is  advertised  to  sail  by  a  certain 
day,  and  does  not,  the  shi{x>wner  will  be  entitled 
to  i-ecover  half  the  passage-money  of  a  person 
who  refused  to  go.  after  having  engaged  a  pas- 
sage, unless  either  the  time  was  of  the  essence  of 
the  conti*act,  or  the  delay  in  sailing  was  unreason- 
able.    Tate*  V.  Duff,  5  Car.  &  P.  369. 

C,  who  resided  in  Ireland,  having  applied  to 
certain  emigration  agents  in  London,  respecting 
a  passage  for  himself  and  family  on  boanl  their 
ships  to  Australia,  received  in  answer  a  letter  in 
which  they  agreed  to  convey  him  and  his  family 
for  a  sum  of  money.  This  letter  was  written  on 
the  fly-sheet  of  a  printed  circular,  headed  "  Emi- 
gration to  Australia,"  and  which  stated  that  ships 
"will  be  despatched  on  the  appointed  days 
(^wind  and  weather  permitting),  for  which  written 
guarantees  will  be  given."  Then  followed  a  list 
of  ships,  amongst  which  the  *'  Asiatic  "  was  named 
as  to  sail  from  London  on  the  15th  of  August, 
and  from  Plymouth  on  the  25th.  In.  another 
part  of  the  circular  it  was  stated.  "  Passengers 
from  Ireland  can  readily  join  at  Plymouth.  A 
deposit  of  one-half  the  passage-money  to  be  paid 
at  the  time  the  berths  are  engaged,  the  balance 
to  be  paid  prior  to  granting  the  embarkation 
order."  C.  engaged  a  berth  on  board  the  ^'Asiatic," 
and  paid  the  agents  a  deposit,  but  no  written 
guarantee  was  given.  The  "  Asiatic  "  did  not  arrive 
at  Plymouth  until  the  3rd  of  September,  although 
not  prevented  by  wind  or  weather.  The  berth 
was  kept  vacant  from  London  to  Plymouth : — 
Held,  that  the  statement  in  the  circular  was  not 
a  mere  representation,  but  a  warranty  that  the 
*^  Asiatic  "  would  sail  on  the  days  appointed,  and 
that  as  she  did  not,  C.  was  justified  in  taking  a 
passage  on  board  another  vessel,  and  was  entiUed 
to  recover  from  the  emigration  agents  the  amount 
of  the  deposit,  and  the  expenses  he  had  been  put 
to  by  the  delay  at  Plymouth.  Cranston  v.  Mar- 
shall,  5  Ex.  395  ;  19  L.  J.,  Ex.  340. 

Custom  as  to  Sight  to  Carrj — Charterparty.l 
— A  charterparty,  not  amounting  to  a  demise  of 
the  ship,  provided  for  the  carriage  of  a  full  and 
complete  cargo  of  lawful  produce  and  mer- 
chandise for  payment  of  a  lump  freight,  but  was 
silent  as  to  the  use  to  which  the  passengers* 
cabins  might  be  put : — Held,  that  the  charterers 
were  not  entitled  to  carry  passengers  in  the 
cabins.    Shaw  v.  Aitken,  1  Cab.  &  E.  195. 

No  custom  exists  entitling  the  charterer  under 
the  above  circumstances  to  carry  {)assengers,  or 
entitling  the  shipowner  to  have  passengers  carried 
for  his  benefit.    Jh. 

Loff  of  Life— Claim  by  Penon  not  reipontible 
for  ITegligenee— Admiralty  Bole  at  to  Damages.] 

— A  passenger  on  board  the  "  Bushire  "  and  one 
of  the  crew  lost  their  lives  by  drowning  in  con- 
sequence of  a  collision  with  the  "  Bemina."  Both 
vessels  were  to  blame,  but  neither  of  the  deceased 
had  anything  to  do  with  the  negligent  navigation 
of  the  "  Bushire  "  : — Held,  that  their  representa- 
tives could  maintain  actions  under  Lord  Camp- 
bell's Act  against  the  owners  of  the  "  Bemina," 
and  could  recover  the  whole  of  the  damages ; 
s.  25,  sub-8.  9,  of  the  Judicature  Act,  1873,  not 
being  applicable  to  such  actions.  Thorogood  v. 
B}^an  (8  C.  B.  115)  and  Arvistrong  v.  Lancashire 
and  Yorhthire  Ry.  (44  L.  J.,  Ex.  89)  overruled. 
The  Bernina,  Mills  v.  Armstrong,  57  L.  J.,  Adm. 
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65  :  13  App.  Cas.  1 ;  58  L.  T.  423  ;  36  W.  R.  870  ; 
6  Asp.  M.  C.  257  ;  52  J.  P.  212— H.  L.  (E.) 

Liability— Meaning  of  Worda  **Lom  or 


Damage** — Pa88e2ig6r*s  Ticket.] — The  personal 
representatives  of  a  deceased  man  cannot  main- 
tain an  action  under  Lord  Campbell's  Act  (9  &  10 
Vict.  c.  93),  where  the  deceased,  if  he  had  sur- 
vived, would  not  have  been  entitled  to  recover. 
The  defendants,  a  steamship  company,  issued  a 
passenger's  ticket,  which  contained  amongst 
others,  the  following  condition  : — "  The  com- 
pany will  not  be  responsible'  for  any  loss, 
damage,  or  detention  of  luggage  under  any  cir- 
cumstances. .  .  .  The  company  will  not  be  res- 
ponsible for  the  maintenance  of  passengers,  or 
for  their  loss  of  time  or  any  consequence  arising 
therefrom  .  .  .  nor  for  any  delay  arising  out  of 
accidents ;  nor  from  any  loss  or  damage  arising 
from  the  perils  of  the  sea,  or  from  machinery, 
boilers,  or  steam,  or  from  any  act,  neglect  or 
default  whatsoever  of  the  pilot,  master  or 
mariner":  —  Held,  that  the  words  "loss  or 
damage  arising  from  the  perils  of  the  sea,"  as 
contained  in  the  above  conditions,  exempted  the 
defendants  from  liability  for  injury  or  loss  of  life 
to  a  passenger  occasioned  on  the  voyage  by  the 
negligence  of  the  defendants'  servants.  Haigh 
V.  Royal  Mail  Steam  Packet  Co.,  52  L.  J.,  Q.  B. 
640 ;  49  L.  T.  802  ;  5  Asp.  M.  C.  189  ;  48  J.  P. 
230— C.  A. 

Iignry    to    Paasenger  —  Contribatorj 


Hegligenee.] — The  owner  of  a  Clyde  steamboat 
held  liable  to  a  passenger  who  rushed  on  to  the 
gangway  after  the  bow  rope  of  the  steamboat 
had  been  cast  off,  and  was  thereby  thrown  into 
the  water  and  injured.  Monaghan  v.  Bvchanan, 
13  Ct.  of  Sess.  Cas.  (4th  ser.)  860.  And  see 
Dalyell  v.  Tyrer,  El.  Bl.  &  El.  899,  supra,  col. 
714. 

County  Court — ^Admiralty  Jurisdiction — Car- 
riage of  Paiiengen*  Luggage.]  —  Passengers' 
luggage  carried  on  board  a  ship  is  not  "  goods  " 
within  the  meaning  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  1869, 
and  consequently  the  act  does  not  confer  juris- 
diction to  try  a  claim  arising  out  of  the  loss  of 
such  luggage,  as  a  court  having  admiralty  juris- 
diction. Reg,  V.  City  of  London  Court  Jud^e, 
63  L.  J.,  Q.  B.  28  ;  12  Q.  B.  D.  115 ;  51  L.  T. 
197  ;  32  W.  R.  291 ;  5  Asp.  M.  C.  283. 

Sightf  of  Paeiengeri  at  to  Bertha. ]— In  an 
action,  in  w^hich  one  of  the  questions  between 
the  parties  was,  whether  the  defendant  was 
justified  in  expelling  the  plaintiff  from  a  berth 
in  a  steamer,  it  was  proved  that  the  plaintiff 
placed  his  coat  upon  the  berth  while  it  was 
vacant,  afterwards  applied  at  the  office  of  the 
company  to  which  the  steamer  belonged  for  the 
purpose  of  engaging  the  berth,  and  caused  the 
company's  clerk  or  agent,  then  in  attendance  at 
the  office,  to  enter  the  plaintiff's  name  on  the 
way-bill  opposite  the  number  of  the  berth,  but 
that  the  defendant,  having  also  applied  for  the 
same  berth,  another  agent  or  clerk  of  the  com- 
pany altered  the  way-bill  by  inserting  the  defen- 
dant's name  opposite  the  berth,  and  allotting 
another  one  to  the  plaintiff,  and  that  the  plaintiff, 
upon  returning  to  the  berth  in  dispute,  after  the 
steamer  hat.!  started,  found  the  defendant's  ser- 
vant at  the  door,  who  refused  to  allow  him  to 
enter.  The  plaintiff  afterwards  entered  the 
berth  and  was  removed  by  the  defendant.    Evi- 


dence was  also  given  that,  according  to  the  usage 
on  board  the  steamer,  the  rights  of  the  passengers 
inter  se  to  berths  during  the  voyage  were  to  be 
determined  by  the  way-bill  as  finally  settled 
and  sent  on  board,  and  that  disputes  during  the 
voyage  with  respect  to  passengers'  accommodation 
should  be  decided  by  the  captain  or  steward  : — 
Held,  first,  that  the  plaintiff  was  not  entitled  to 
a  direction  that  he  was  in  possession  of  the 
berth  in  dispute.  J>y$art  v.  MoHtgomei^f  It.  R. 
8  C.  L.  245. 

Held,  secondly,  that  the  way-bill,  as  finally 
settled  and  delivered  to  the  officers  on  board, 
determined  the  right  to  the  berth  as  between  the 
plaintiff  and  the  defendant.    lb. 

Held,  thirdly,  that  the  jury  having  found  that 
the  way-bill,  as  finally  settled  for  the  purpose  of 
the  voyage,  allotted  the  berth  to  the  defendant, 
and  that  he  was  in  possession  at  the  time  of  the 
alleged  assault,  he  was  justified  in  removing  the 
plaintiff,  without  using  unnecessary  violence, 
upon  his  refusal  to  leave  the  berth.    lb. 

Putting  into  Port  during  Voyage.] — ^The  cap- 
tain of  a  ship  covenanted  to  promote  the  com- 
fort of  passengers  engaged  by  the  plaintiff ;  the 
plaintiff  covenanted  not  to  interfere  with  the 
navigation  of  the  ship,  and  to  defray  the  expense 
of  putting  into  port  if  it  should  be  necessary  for 
the  convenience  and  at  the  request  of  the  plain- 
tiff : — Held,  that  the  captain  was  bound  to  put 
into  port  for  the  convenience  and  at  the  request 
and  expense  of  the  plaintiff,  unless  he  could 
shew  that  putting  in  would  be  dangerous,  (hrbiji 
V.  Leader,  10  Ring.  275 ;  3  M.  &  Scott,  751  ;  6 
Car.  k  P.  32. 

Accommodation  and  Provliioni.] — There  was 
in  an  agreement  under  seal  for  the  use  of  cabins 
and  accommodations  for  passengers  in  a  ship,  a 
covenant  on  the  part  of  the  captain,  to  permit 
and  suffer  the  hirer  to  stow  away  the  baggage  of 
the  passengers  in  a  part  of  the  hold  : — Held,  that 
this,  in  connection  with  a  covenant  to  promote 
the  comfort  and  convenience  of  the  hirer  and  his 
passengers,  fairly  imported  that  there  should  be 
some  demand  or  request  made  by  the  hirer  for 
the  clearing  the  space  agreed  on.    lb, 

A  covenant  to  keep  up  a  supply  of  the  neces- 
sary and  usual  quantity  of  water,  for  the  use  of 
the  passengers,  is  not  broken  by  a  deficiency  for 
a  short  time,  occasioned  by  the  unusual  length  of 
the  voyage.    lb. 

In  an  action  against  a  captain  for  not  furnish- 
ing good  and  fresh  provisions  to  a  passenger  on  a 
voyage,  the  jury  must  be  satisfied  that  there  was 
a  real  grievance  sustained  by  the  plaintiff,  and 
there  is  no  right  of  action  unless  he  has  really 
been  a  sufferer  ;  for  it  is  not  because  a  man  does 
not  get  such  a  good  dinner  as  he  might  have  had 
that  he  is  therefore  to  have  a  right  of  action 
against  the  captain  who  does  not  provide  all  that 
he  ought.     Young  v.  Fewmn,  8  Car.  &  P.  55. 

Authority  of  Captain  over.]~A  declaration  on 
an  agreement  to  carry  the  plaintiff  in  a  ship  to 
a  particular  place  alleged  as  a  breach,  that  the 
defendants  by  their  agent,  caused  him  to  be  dis- 
embarked at  an  intermediate  point,  and  by  their 
agent  caused  the  disembarkation  to  be  conducteii 
in  a  scandalous,  disgraceful,  and  improper 
manner,  whereby,  and  also  by  contemptuous 
usage  and  insulting  lang^uage  addressed  to  the 
plaintiff  by  the  agent  In  effecting  the  disem- 
barkation, the   plaintiff   sustained   damage : — 
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Held,  a  gocxl  declaration.  Coppm  v.  Braith- 
waUt\  8  Jur.  875.    And  tee  Cases  ante,  ool.  81. 

Helil,  secondly,  that  the  judge  rightly  received 
evidence  of  the  language  of  the  captain  in  putting 
the  plaintiff  on  shore,  in  which  he  described  him 
as  being  a  pickpocket,  and  belonging  to  the  swell 
mob.    lb. 

Held,  thirdly,  that  the  judge  rightly  directed 
the  jury,  that  the  defendants  were  responsible 
for  any  injury  naturally  resulting  from  the  acts 
of  the  captain,  when  acting  as  their  servant ; 
and  that  ihe  plaintiff  was  entitled  to  fair  com- 
pensation for  the  injury  done  to  him  in  being 
put  on  shore  at  the  intermediate  place,  so  far  as 
injury  arose  from  the  act  of  the  captain  in  putting 
him  on  shore.    lb. 

Conduct  unbecoming  a  gentleman,  in  the  strict 
sense  of  the  word,  will,  it  seems,  justify  a  cap- 
tain of  a  ship  in  excluding  a  passenger  from  the 
cuddy  table,  whom  he  has  engaged  by  contract 
to  provide  for  there  ;  but  it  is  difficult  to  say  in 
what  degree  want  of  polish  would  in  point  of  law 
warrant  such  exclusion  ;  but  it  is  clear,  that, 
if  a  passenger  use  threats  of  personal  violence 
towanls  the  captain,  the  captain  may  exclude 
him  from  the  table,  and  require  him  to  take  his 
meals  in  his  own  private  apartment.  Prender- 
^ast  V.  Compton^  8  Car.  &  P.  454. 

The  captain  has  absolute  control  over  the  pas- 
sengci's  in  all  that  is  necessary  to  the  safe  and 
proi^er  conduct  of  the  vessel,  but  the  exercise  of 
such  power  in  each  instance  is  defined  and 
limited  by  the  necessity  of  the  case.  King  v. 
Franklin,  1  F.  &  F.  360.  See  also  Noden  v. 
Johtuon,  16  Q.  B.  218  ;  20  L.  J.,  Q.  B.  95  ;  15 
Jur.  424. 

The  captain  has  authority  to  exercise  so  much 
force  as  is  necessary  for  the  safety  of  the  ship. 
Aldworth  V.  Stewart,  4  F.  &  F.  957  ;  14  L.  T.  862. 

To  imprison  a  passenger  in  his  cabin  for  seven 
•days  for  alleged  insolence  to  the  captain  person- 
xdly  is  an  excess  of  such  power,  and  an  action  for 
the  false  imprisonment  will  lie.    lb. 

Passage-money — Gommenoement  of  Yojage.] 
— Where  an  agreement  was  made  to  carry  a  pas- 
senger on  board  a  ship  from  London  to  the  West 
Indies,  the  passage-money  to  be  paid  in  London 
before  the  commencement  of  the  voyage  ;  and 
the  passenger  put  his  baggage  on  board  in  the 
Thames,  meaning  himself  to  embark  at  Ports- 
mouth ;  and  the  ship  was  lost  going  round  to 
that  place ;  the  passage-money  could  not  be 
recovered  back.  Gillan  v.  Simpkin,  4  Camp. 
241  ;  16  R.  R.  784. 

Aliter,  if  the  agreement  had  been  to  carry  the 
passenger  from  Portsmouth  to  the  West  Indies. 
lb. 


Ship's  Oflloers — ^When  entitled  to.] — If 


■a  captain  of  an  East  Indiaman  dies  at  the  outward 
port,  after  having  contracted  to  bring  home 
certain  passengers  and  laid  in  a  certain  quantity 
of  stores  for  the  homeward  voyage ;  and  the  chief 
mate,  succeeding  to  the  command,  brings  home 
these  and  other  passengers,  and  provides  further 
stores  for  their  subsistence  during  the  voyage ; 
the  captain's  representatives  are  entitled  to  the 
passage-money  of  the  passengers  with  whom  be 
had  contracted,  and  the  mate  to  that  of  the 
others  ;  the  representatives  being  liable  to  him 
for  the  portion  of  the  stores  laid  in  by  him  con- 
sumed by  the  former  class  of  passengers,  and  he 
being  liable  to  the  representatives  for  the  por- 
tion of   the  captain's  stores  consumed  by  the 
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latter  class  of  passengers.  Shrdet  v.  Brodie,  3 
Camp.  263. 

Lien  for,] — The  master  has  a  lien  on  the 

luggage  of  a  passenger  for  his  passage-money. 
Wolf  V.  Summers,  2  Camp.  631  ;  12  R.  R.  764. 

But  he  has  certainly  no  lien  on  the  passenger 
himself,  or  the  clothes  which  he  is  actually  wear- 
ing, when  he  is  about  to  leave  the  vessel.    Jb, 

Capture— Condemnation  as  Prise.]— The 

plaintiff  contracted  to  carry  the  defendant,  his 
family,  and  luggage,  from  Demerara  to  Flushing ; 
and  in  the  course  of  the  voyage,  within  four 
days'  sail  of  Flushing,  the  ship  was  capturc<l  by 
an  English  ship  of  war,  and  brought  into  Eng- 
land, and  the  ship  and  cargo  libelled  for  prize 
in  the  court  of  admiralty,  and  the  cargo  con- 
demned, and  proceedings  still  pending  against 
the  ship  ;  but  the  defendant  and  his  family  were 
liberated,  and  their  luggage  in  fact  restored  to 
their  possession  : — Held,  tnat  however  the  ques- 
tion might  be  as  to  the  plaintiffs  right  to  recover 
passage-money  upon  an  implied  assumpsit  pro 
ratA  itincris,  if  the  ship  was  restored,  yet  pending 
the  proceedings  against  the  ship,  as  prize  in  the 
admiralty  court,  no  such  action  could  be  main- 
tained for  non  constat,  but  that  the  ship  might 
be  condemned  and  the  freight  decreed  to  the 
captors.  Mulify  v.  Backer,  6  East,  316 ;  1  Smith, 
447  ;  7  R.  R.  704. 


Mortgage  of  Ship.] — In  an  action  to  re- 


cover passage-money  brought  by  mortgagee  of  a 
ship  against  mortgagor,  which  passage-money  had 
been  received,  by  the  mortgagor,  as  part  of  the 
earnings  of  the  ship  before  the  mortgagee  took 
possession  of  the  ship  : — Held,  that  the  mortgagee 
could  not  recover.  Willis  v.  'Palmer,  7  C.  B. 
(N.s.)  340  ;  29  L.  J.,  C.  P.  194  ;  6  Jur.(N.S.)  732  ; 
2  L.  T.  626  ;  8  W.  R.  295. 


Insnranoe  of.] — A  policy  of  insurance 


was  effected  upon  the  passage-money  of  emi- 
grants upon  a  voyage  from  Liverpool  to  Boston 
against  the  perils  of  the  sea.  At  the  end  of  the 
policy  was  a  memorandum,  **  On  passage-money 
of  emigrants,  subject  to  i>ay  a  loss  pro  rata,  and 
subject  to  the  clauses  and  conditions  under  ss.  47 
— 51  of  the  15  &  16  Vict.  c.  44,  and  against  these 
risks  only  "  : — Held,  that  the  policy  extended  to 
any  expense  occasioned  by  the  perils  insured 
against,  which  were  thrown  upon  the  shipowners 
by  any  of  the  enumerated  sections ;  but  not  to 
the  expense  of  maintaining  the  passengers  during 
the  detention  of  the  ship  at  a  foreign  port  for 
the  purpose  of  repairs,  the  ship  afterwards  com- 
pleting the  voyage  with  the  passengers  on  board, 
such  expense  being  cast  upon  the  owners  by 
s.  32.  Willis  V.  CooJte,  6  EL  &  Bl.  641  ;  25  L.  J., 
Q.  B.  16  ;  1  Jur.  (N.s.)  1164  ;  4  W.  R.  54. 

Expenses  of  forwarding  Passengers  to  Desti- 
nation.]—By  15  &  16  Vict.  c.  44,  s.  49,  if  any 
passengers  of  any  passenger  ship  shall,  without 
any  neglect  or  default  of  their  own,  find  them- 
selves within  any  foreign  or  colonial  port  other 
than  that  at  which  they  have  contracted  to  land, 
and  the  master  of  the  ship  shall  decline,  or  omit 
within  six  weeks  thereafter,  to  forward  or  carry 
them  on  to  their  original  destination,  it  shall  be 
lawful  for  the  governor  of  the  colony  to  forwartl 
such  passengers  to  their  intended  destination. 
By  s.  50  the  expenses  (incurred  under  this  section 
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shall  become  a  debt  due  to  the  crown  from  the 
owner,  charterer  and  master: — Held,  that  a 
policy  of  assurance  by  the  owners  against  all 
liabilities,  to  which  they  might  become  by  perils 
of  the  sea  liable  under  these  sections,  covered  a 
liability  for  expenses  incurred  by  the  captain 
in  forwarding,  without  the  intervention  of  the 
governor,  and  before  the  lapse  of  six  weeks,  pas- 
sengers who  were  in  a  colony  to  which  they 
were  not  ultimately  destined,  in  consequence  of 
the  loss  of  the  ship  in  which  they  sailed.  Gibson 
v.  Bradford,  4  El.  &  Bl.  586  ;  24  L.  J.,  Q.  B.  159 ; 
1  Jur.  (N.S.)  520 ;  3  W.  R.  183. 

Loss  of  Luggage— Liability  of  Owners.]— A 

passenger  by  steamer  from  America  paid  for 
and  received  a  passenger  ticket  from  the  agents 
of  the  owners,  containing  a  condition  exempting 
the  owners  from  liability  in  case  of  loss  or  deten- 
tion of  the  ship  by  accidents  of  navigation  or 
perils  of  the  sea,  and  from  responsibility  for 
luggage,  goods,  or  other  description  of  property, 
unless  bills  of  lading  had  been  signed  therefor  : 
— Held,  that  the  latter  condition  not  having 
been  observed  by  the  passenger,  he  could  not  re- 
cover for  the  loss  of  his  luggage,  though  the  loss 
was  caused  by  the  ship  having  been  wrecked 
owing  to  the  negligence  of  the  captain.  Wilton 
V.  Boyal  Atlantic  Mail  Steam  Kar'igatlon  Co.^ 
10  C.  B.  (N.8.)  453  ;  30  L.  J.,  C.  P.  369  ;  8  Jur. 
(N.S.)  232  ;  4  L.  T.  706  ;  9  W.  R.  748. 


Special  Contract— Notice.] — A  passenger 


on  paying  his  fare  received  a  ticket  from  the 
clerk  of  the  steamship  company,  on  the  back 
of  which  was  a  notice  exonerating  the  com- 
pany from  liability  for  loss,  injury,  or  delay  to 
the  passenger  or  his  luggage,  however  caused. 
There  was  no  evidence  that  the  passenger  had 
been  made  aware  of  this  condition  before  or  at  the 
time  when  he  took  the  ticket.  During  the 
voyage  the  steamer  was  lost  by  the  negligence 
of  the  servants  of  the  company,  and  the  passenger 
lost  his  luggage  and  suffered  other  damage  and 
inconvenience  : — Held,  that,  in  the  absence  of 
proof  that  the  passenger  had  assented  to  be 
bound  by  the  condition  indorsed  on  the  ticket,  it 
was  no  defence  to  an  action  by  him  to  recover 
the  loss  he  had  sustained.  Henderson  v.  Steven- 
mm,  L.  R.  2  H.  L.  (Sc.)  470 ;  32  L.  T.  709.  See 
also  Burke  v.  S,  E.  Ry,,  49  L.  J.,  C.  P.  107. 


Exemption    from   Liability.]  — A  con- 


tract entered  into  between  a  shipowner  and  a 
passenger,  contained  a  provision  that  the  ship- 
owner would  not  be  answerable  for  loss  of 
baggage  "  under  any  circumstances  whatsoever  "  : 
— Held,  that  such  a  stipulation  covered  the  case 
of  wilful  default  and  misfeasance  "by  the  ship- 
owner's servants.  Tavbman  v.  Paeifc  Steavi 
Navigatiau  Co.,  26  L.  T.  704;  1  Asp.  M.  C. 
336. 


Bobbery— Conditions  on  Ticket  Limiting 


Liability.]— Sect.  502  of  the  Merchant  Ship 
ping  Act,  1894,  provides  that  the  owner  of  a 
British  seagoing  ship  shall  not  be  liable  for 
the  loss  by  robbery  without  his  actual  fault  of 
any  gold,  silver,  jewellery,  &c.,  taken  on  board 
his  ship,  the  true  nature  and  value  of  which  have 
not  been  declared.  This  section  applies  whether 
the  robbery  be  committed  by  a  jjassenger  for 
whose  act  the  shipowner  would  not  be  otherwise 
responsible,    or   by    one    of  the    servants.     A 


passenger  from  Durban  to  London  by  the  defen- 
dants ship  received  a  ticket,  which  purported  to 
be  a  receipt  for  the  passage-money.  On  the 
margin  of  the  ticket  were  the  words  *^  Issued 
subject  to  the  further  conditions  printed  on  the 
back  hereof."  and  on  the  face  of  the  ticket  there 
was  written  and  printed  matter  which  the 
passenger  saw,  but  did  not  read.  There  was 
also  this  clause,  *'  The  owners  do  not  hold  them- 
selves responsible  for  any  loss,  damage,  or  deten- 
tion of  luggage  under  any  circumstances,"  and 
on  the  btwk  there  was  an  indorsement,  "  Con- 
ditions and  Regalations,"  one  of  which  was  that 
"  it  is  hereby  agreed  by  the  person  holding  this- 
ticket  that  the  owners  will  not  be  liable  in  any 
way  for  the  luggage  of  passengers  unless  the 
passenger  choose  to  pay  1*.  per  cubic  foot  for 
luggage  put  under  the  owners'  charge."  A 
box,  part  of  the  passengers'  luggage,  containing 
money,  jewellery,  and  papers,  was  during  the 
voyage  stolen,  it  was  supposed  by  one  of  th& 
crew : — Held,  that  the  terms  and  conditions 
on  the  ticket  constituted  the  terms  of  the  con- 
tract between  the  passenger  and  the  shijwwners  ; 
that  the  passenger  ought  to  have  known  that 
there  were  conditions,  and  that  he  had,  under 
the  circumstances,  reasonable  notice  of  the  con- 
ditions, and  was  bound  by  them,  although  he  had 
not  read  the  same,  and  that  he  could  not  recover 
from  the  shipowners  : — Held  also,  that,  apart  from 
the  special  contract,  the  passenger  was  disentitled 
from  recovering  that  part  of  the  goods  which 
consisted  of  gold  and  silver  by  reason  of  section 
502,  the  value  of  the  same  not  having  been 
declared,  and  there  being  no  actual  fault  on  the 
part  of  the  shipowners.  Acton  v.  Cattle  JIalt 
Packets  Co.,  73  L.  T.  158  ;  8  Asp.  M.  C.  73. 

Limitation  of  Liability.] — ^A  railway  company 
carrying  passengers  and  goods  partly  by  railways 
and  partly  by  its  own  ships  is  entitled  lO  the 
limitation  on  the  liability  of  shipowners  imposed 
by  the  merchant  shipping  acts.  L.  ^*  S.  Tf. 
Ry.  V.  James,  42  L.  J.,  Ch.  337  ;  L.  R.  8  Ch. 
241  ;  28  L.  T.  48  ;  21  W.  R.  151.  And  see  ante,, 
cols.  738  seq.  as  to  Limitation  of  Liability. 


Xeans  of  Acoesf  to  Ship.]— A.  agreeil  to  carry 
B.  from  Milford  Haven  to  Liverpool :  the  mode 
of  transit  provided  was  that  B.  should  come  on. 
to  a  hulk  lying  in  the  harbour  at  Milford  Haven, 
and  wait  till  a  steamer  came  and  took  him  to- 
Livei'pool.  On  the  hulk,  close  to  a  ladder  doYra 
which  B.  had  to  pass  to  reach  the  steamer,  was  a 
large  hatchway,  which  was  negligently  left 
unguarded  and  improperly  lighted,  and  B.  fell 
through  it  and  was  injured.  The  hulk  belonged 
to  a  third  party,  and  A.  had  only  acquired  aright 
to  use  it  for  the  purpose  of  embarking  passengei-s^ 
on  his  steamer.  In  an  action  by  B.  against  A. 
for  the  injury  he  sustained  : — Held,  that  he  was- 
answerable  for  all  injury  occurring  through  the- 
means  of  transit  being  improper,  whether  it 
arose  from  negligence  of  his  ovm.  servants  or  of 
other  parties  who  helped  to  provide  the  means  of 
transit.  John  v.  Bacon,  39  L.  J.,  C.  P.  365 : 
L.  R.  5  C.  P.  437  ;  22  L.  T.  477  ;  18  W.  R. 
894. 

Held,  also,  that  A.  having  invited  B.  on  to  the 
hulk,  was  bound  to  protect  him  from  concealed 
dangers,  and  was  liable  for  injury  he  sustained 
through  the  condition  of  the  hatchway,  even 
though  it  was  under  the  care  of  others  and  not 
his  own  servants.    Ih. 
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3.  Ehiobant  Ships. 


Gontraett  to  Bquip.]— The  defendant  being 
under  contract  with  the  owner  to  supply  and  fit 
an  emigrant  ship  with  everything  comprised  in 
the  commissioners  of  emigrants*  schedule,  to  the 
entire  satisfaction  of  the  surveyor  to  such  com- 
missioners, the  plaintiff  contracted  with  the 
defendant  to  do  part  of  such  work,  viz.  he 
undertook  "to  fit  up  the  between-decks  of  the 
ship  for  government  emigrants,  to  provide  all 
materials  and  labour  viz.  all  plumbers*  and 
joiners*  work,  for  15«.  per  statute  aclult ;  the  whole 
to  be  done  to  the  satisfaction  of  the  emigration 
commissioners.**  The  plaintiff  erected  many  more 
berths  in  the  vessel  than  she  was  measured  to 
carrj'  according  to  18  &  19  Vict.  c.  119,  and 
several  of  the  berths  had  to  be  taken  down,  and 
some  of  them  to  be  rebuilt  and  altered,  by  the 
plaintiff,  by  the  order  of  the  emigration  com- 
missioners. By  the  like  order  other  work,  in  the 
nature  of  ship*s  fittings,  was  done  by  the  plaintiff, 
such  as  making  a  ventilator,  deck  lights,  and  a 
schoolmaster*s  cabin  : — Held,  that  the  defendant 
was  ouly  liable  to  pay  the  plaintiff  at  the  rate  of 
los.  per  statute  adult  for  the  number  of  berths 
by  which  the  ship  was  allowe<l  by  the  commis- 
sioners to  go  to  sea,  and  that  he  was  not 
responsible  for  any  further  sum  in  respect  of  the 
other  work  done  by  the  plaintiff  under  the  order 
of  the  commissioners.  Dobgon  v.  Hudson^  1  C.  B. 
(N.8.)  652  ;  26  L.  J.,  C.  P.  153  ;  3  Jur.  (N.s.)  216  ; 
5  W.  R.  308. 

Dnties  of  XmigratioiL  Oflloer.] — An  emigration 
officer,  ap{)ointed  under  15  &  16  Vict.  c.  44,  was 
justified  in  refusing  to  certify  that  the  require- 
ments of  the  statute  had  been  complied  with,  if 
he,  acting  bon&  fide,  deemed  that  the  quantity 
of  cargo  on  board  a  {passenger  ship  was  such  as 
to  enc&nger  the  safety  of  the  ship,  although 
none  of  the  articles  expressly  prohibited  by  s.  26 
were  on  board,  and  although  his  objection  was 
not  to  any  specific  articles  on  board,  but  solely 
because  the  ship  was  too  deep  in  the  water ;  and 
if  an  action  was  brought  against  him  for  refusing 
his  certificate  under  such  circumstances,  he  was, 
by  8.  81,  entitled  to  have  the  verdict  entered  for 
him.  Steel  v.  Sclwniberg,  3  C.  L.  K.  302  ;  4 
El.  &  BL  620;  24  L.  J.,  Q.  B.  87;  1  Jur.  (N.8.)  679. 

The  16th  section  did  not  apply  to  such  a  case. 
IK 

4.  Passage  Brokeb. 

Pasienger*s  Contraot — ** Passage  Broker'* — 
Person  who  **  reoeivet  Money  for  or  in  Bespect  of 
a  Passage  in  any  Ship.''] — A  "passage  broker** 
within  the  meaning  of  s.  341,  sub-s.  1,  of  the 
Merchant  Shipping  Act,  1894,  is  one  who  sells  or 
lets  a  passage  in  a  named  ifhip  to  commence  at  a 
definite  time  for  a  specified  voyage.  A  person 
who  by  way  of  business,  agrees  to  place  farm 
pupils  in  the  colonies  in  consideration  of  a  lump 
sum  which  includes  ship*s  passage  fare,  but  with- 
out specifying  any  particular  ship,  and  who  out 
of  that  sum  subsequently  pays  for  and  obtains 
from  a  duly  qualified  passage  broker  a  contract 
ticket  for  a  second-class  passage  in  a  particular 
ship,  is  not  a  **  passage-broker '*  within  the 
meaning  of  s.  341,  sub-s.  1,  of  the  act  of  1894 ;  nor 
is  he  a  person  who  "  receives  money  for  and  in 
respect  of  a  passage  in  any  ship*'  within  the 
meaning  of  s.  320,  sub-s.  1,  of  the  same  act. 
Morriu  v.  Ilnwden,  66  L.  J.,  Q.  B.  264  ;  [1897] 
1  Q.  B.  378 ;  76  L.  T.  156  ;  45  W.  K.  221  ;  61 
J.  P.  246. 
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1.  Wrbck  Inquiries. 

Decision  of  Jndge  given  in  open  Court— 
Seasons.]  —  The  decision  given  by  the  judge 
after  an  investigation  into  a  casualty  dealing 
with  the  certificate  of  an  officer  must  be  given 
in  open  court,  but  need  not  be  accompanied  by 
reasons,  and  if  he  gives  reasons  the  officer  is  not 
entitlecl  to  a  copy  of  the  shorthand- writer*s  notes 
of  those  reasons,  for  the  purpose  of  an  appeal. 
The  KcMtrel,  6  P.  D.  182  ;  46  L.  T.  Ill  ;  30  W.  R. 
182  ;  4  Asp.  M.  C.  433. 

Jurisdiction  to  suspend  Master's  Certificate.] 
— The  jurisdiction  to  suspend  the  certificate  of 
the  master  of  a  ship  has  not  been  extended  by 
the  Merchant  Shipping  Act,  1876  (39  &  40  Vict, 
c.  80),  ss.  29,  32,  to  cases  not  within  ss.  242  and 
432  of  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104) ;  and  therefore  where  an  inquiry 
into  the  stranding  of  a  ship  where  no  damage  has 
been  done  is  held  by  a  wreck  commissioner  under 
s.  32  of  the  later  act,  he  has  no  jurisdiction  upon 
such  inquiry  to  Busi)end  the  certificate  of  the 
master  of  the  stranded  ship.    Story,  Ew  parte, 

47  L.  J.,  Q.  B.  266  ;  3  Q.  B.  D.  166  ;  38  L.  T.  29  ; 
26  W.  R.  329  ;  3  Asp.  M.  C.  549. 

A  shipping  casualty  must  be  actually  caused 
or  contributed  to  by  the  master  to  enable  the 
coui*t  of  inquiry  to  suspend  his  certificate.  The 
Arizona,  49  L.  J.,  Adm.  54  ;  5  P.  D.  123  ;  42  L.  T. 
505  ;  28  W.  R.  704  ;  4  Asp.  M.  C.  269— C.  A. 

An  error  of  judgment  on  the  part  of  the 
master  of  a  Vessel  at  a  moment  of  great  difficulty 
and  danger  does  not  amount  to  a  wrongful  act  or 
default,  within  the  meaning  of  the  242nd  section 
of  the  Merchant  Shipping  Act,  1854,  so  as  to 
justify  the  suspension  or  cancellation  of  the 
master*s  certificate.     The  Famenoth,  7  P.  D.  207  ; 

48  L.  T.  28  ;  6  Asp.  M.  C.  35,  infra. 

Appeal.] — ^Where  a  court  of  inquiry  into 

a  shipping  casualty,  held  under  the  8th  part  of 
the  Merchant  Shipping  Act,  1854,  orders  the 
suspension  of  a  master*s  certificate,  in  pursuance 
of  the  powers  given  by  the  242nd  section  of  the 
same  act,  and  the  23rd  section  of  the  Merchant 
Shipping  Act,  1862,  the  court  of  appeal,  having 
jurisdiction  under  the  Shipping  Casualties  Inves- 
tigations Act,  1879,  will  on  appeal  consider  the 
evidence  on  which  the  judgment  of  the  court  of 
inquiry  proceeded,  and  will  reverse  the  judgment 
if  the  evidence  is  insufficient  to  justify  the  sus- 
pension of  the  certificate.  Where  a  court  of 
inquiry  onlered  a  master's  certificate  to  be  sus- 
pended, and  the  only  ground  on  which  the  deci- 
sion could  be  supported  was  that  serious  damage 
to  a  ship  hnd  been  caused  by  the  wrongful  act 
or  default  of  the  master,  within  the  meaning  of 
s.  242  of  the  Merchant  Shipping  Act,  1854, 
sub-s.  2,  and  on  appeal  it  appeared  to  the  court 
of  appeal  that  there  was  no  evidence  that  the 
damage  had  been  caused  by  the  wrongful  act  or 
default  of  the  master,  the  court  of  appeal  reversed 
the  decision,  and  restored  to  the  master  his 
certificate.     The  Arizona,  supra. 


Who  may  Appeal.] — A  shipowner,  who 

has  appeared  as  a  party  at  the  hearing  of  an 
investigation  under  the  merchant  shipping  acts 


875 


SHIPPING— XXII.  Board  of  Trade  Proceedings. 


876 


into  the  circumstances  attending  the  loss  of  a 
ship  owned  by  him,  has  no  right  of  appeal,  not- 
withstanding that  the  tribunal  investigpating  the 
case  has  given  a  decision  suspending  the  certificate 
of  the  master  of  the  ship  and  condemning  the 
shipowner  in  costs.  The  Golden  Sea^  61  L.  J., 
Adm.  64  ;  7  P.  D.  194  ;  47  L.  T.  679  ;  30  W.  R. 
842  ;  5  Asp.  M.  C.  23. 

The  wreck  commissioner  having  been  requested 
to  hold  an  investigation  into  the  loss  and  aban- 
donment of  a  British  ship,  found  that  the  loss  of 
the  ship  was  due  to  certain  improper  ballast 
taken  on  board  her  at  an  English  port  having 
been  converted  into  mud  by  mixture  with  the 
water  made  by  her  during  the  voyage,  and  so 
choking  the  pumps  that  they  could  not  be  used, 
whereby  the  ship  foundered,  and  for  these  wrong- 
ful acts  and  defaults  suspended  the  cei'tificate  of 
the  master  of  the  ship  for  three  months.  The 
master  appealed.  The  probate,  divorce,  and 
admiralty  division  being  of  opinion  that  the 
evidence  before  the  wreck  commissioner  estab- 
lished that  the  master  had  authority  from  his 
owner  to  provide  ballast  for  the  vessel  without 
restriction  as  to  price,  and  had  been  aware  of 
the  character  of  the  ballast  which  she  had  taken 
on  board,  and  that  the  carrying  of  such  ballast 
contiibuted  to  her  loss,  dismissed  the  appeal  with 
costs.    Ih, 


Preih  Eyidenoe  on  Appeal.] — On  a  ship- 


ping casualty  appeal  where  it  is  desired  to  adduce 
fi'esh  evidence  at  the  hearing  of  the  appeal, 
application  for  leave  to  do  so  should  be  marie  to 
the  court  of  appeal  by  motion  prior  to  the 
hearing  of  the  appeal.  The  Famenoth^  7  P.  D. 
207  ;  48  L.  T.  28  ;  5  Asp.  M.  C.  35,  supra. 

Prooedure  on  Appeal.] — The  court  when 


hearing  an  appeal  will  look  to  the  report  and  the 
annex  thereto.  Observations  on  the  admission 
of  fresh  evidence  on  appeal  and  on  the  admissi- 
bility of  evidence  of  experts  where  the  court  is 
assisted  by  assessors.    The  Kestrel,  supra,  col.  874. 

Coeti.] — ^Where,  on  an  appeal  under  the 


Shipping  Casualties  Investigations  Act,  1879,  the 
decision  of  the  wreck  commissioner,  suspending 
the  certificate  of  a  master,  was  affirmed,  but  the 
Court  of  Appeal  recommended  that  the  Board  of 
Trade  should  shorten  the  time  for  which  the 
certificate  had  been  suspended,  the  parties  to  the 
appeal  were  left  to  bear  their  own  costs  of  the 
appeal.     The  Kestrel,,  supra. 

The  court  below  having  suspended  the  certifi- 
cate on  the  invitation  of  the  board  of  trade,  the 
court  of  appeal  ordered  the  boanl  of  trade  to 
pay  the  costs  of  the  appeal.  The  ArizonHy  supra, 
col.  874. 

On  a  successful  appeal  the  board  of  trade, 
having  appeared  in  support  of  the  decision 
appealed  from,  were  directed  to  pay  the  costs 
of  the  appeal.    The  Fametufth,  supra. 

Wrongful  Act  or  Defanlt — Coiti.]— Failure  of 
the  master  to  take  reasonable  steps  for  the  safety 
of  passengers  during  an  unreasonable  panic : — 
Held,  to  be  a  wrongful  act  in  default  for  which 
his  certificate  might  be  suspended.  JBrow-n  v. 
B(uird  of  Trade,  18  Ct.  of  Sess.  Cas.  (4th  ser.) 
291. 

Costs  of  evidence  of  n  part  of  case  abandoned 
by  board  of  trade  disallowed.    Ibid. 

Appeal — Proper  Evidenoe  not  before  the  Court 
Below.] — Appeal  from  decision  of  board  of  trade 


inquiry  as  to  the  stranding  of  a  ship,  and  suspen- 
sion of  the  master's  certificate  allowed,  on  the 
ground  that  proper  and  necessary  evidence  had 
not  been  placed  before  the  court  below.  Turner 
V.  Board  of  Trade,  22  Ct.  of  Sess.  Cas.  (4th  ser.) 
18. 

ICaiter  leaving  Bridge — InatmetionB  to  Xate 
— Prooednre—QneitioningXMter.] — See  Watson 
V.  Board  of  Trade,  19  Ct.  of  Sess.  Cas.  (4th  ser.) 
1078. 


Snipeneion  of  Certifleate.]  —  A  master 


left  the  bridj^e  whilst  his  ship  was  proceeding 
through  a  nai-row  channel  to  call  the  second 
mate.  The  first  mate  was  left  on  the  bridge : — 
Held,  that  the  master's  certificate  wrs  properly 
suspended.  £icer  v.  Board  of  Trade,  7  Ct.  of 
Sess.  Cas.  (4th  ser.)  835. 

Haval  Inquiry  into  Conduct  of  Captain.] — 

When  an  inquiry  is  instituted  under  the  Mer- 
chant Shipping  Acts  into  the  conduct  of  a  cap- 
tain, the  court  may  proceed  with  the  inquiry, 
although  the  board  of  trade  has  no  charge  to 
make  against  the  captain.  Minto,  Ex  parte,  35 
L.  T.  808  ;  25  W.  R.  251  ;  3  Asp.  M.  C.  323. 

Beftual  to  order  Be-hearing — Appeal.] — A 

refusal  by  the  board  of  trade  to  grant  a  rc-near- 
ing  of  an  investigation  into  the  conduct  of  a 
certificated  officer  is  not  a  decision  within  42  &: 
43  Vict.  c.  72,  s.  2,  sub-s.  2,  and  therefore  no 
appeal  lies  from  it  to  the  admiralty  division 
of  the  high  court.  The  Ida,  55  L.  J.,  Adm.  15  ; 
11  P.  D.  37  ;  54  L.T.  497 ;  34  W.  R.628  ;  6  Asp. 
M.  C.  57. 

Befueal  to  Inititute  Inquiry — Foreign  Sliip*} 
— A  refusal  by  the  board  of  trade  to  institute  rd 
inquiry  under  17  &  18  Vict.  c.  104,  s.  512,  is  not 
a  condition  precedent  to  an  action  in  rem  against 
a  foreign  ship— Per  Butt,  J.  The  Vera  Crvz,  9 
P.  D.  88  ;  61  L.  T.  24  ;  5  Asp.  M.  C.  254.  See 
S,  C.  in  H.  L.,  ante,  col.  838. 


2.  Marine  Board  Inquiries. 

Xarine  Boardi— Jurisdiction.] — A  local  marine 
board  appointed  to  inquiie  into  a  charge  of 
alleged  misconduct  against  the  master  or  mate 
of  a  vessel  has  a  discretionary  power  as  to  grant- 
ing summonses  for  witnesses  for  the  defence. 
Reff.  V.  Collingridge,  34  L.  J.,  Q.  B.  9  ;  12  W.  R. 
1109. 

WitneiMi.] — It  is  a  proper  course  for  such 

court  before  granting  the  summonses  to  inquire 
who  the  witnesses  are  and  what  they  are  expectetl 
to  prove,  and  to  refuse  the  summons  in  respect 
of  any  witness  who  can  only  speak  to  matters 
clearly  irrelevant.  The  witnesses  summoned  for 
the  defence  are  witnesses  of  the  court,  and  their 
expense  is  to  be  borne  not  by  the  defendant  but 
by  the  public.    Ih. 


Pexjury  before.] — Wilful  and  corrupt  false 
swearing  before  a  local  marine  board  lawfully 
constituted,  upon  a  matter  material  to  an  inquiry 
then  being  lawfully  investigated  by  them  in 
pursuance  of  17  &  18  Vict.  c.  104,  is  perjury,  and 
indictable  as  such.  Beg.  v.  Tbmlinson,  36  L.  J.,, 
M.  C.  41  ;  L.  R.  1  C.  C.  49  ;  12  Jur.  (N.S.)  945  ; 
15  L.  T.  188  ;  15  W.  R.  46  ;  10  Cox,  C.  C.  323. 


877 


SHIPPING— XXII.  Board  of  Trade  Proceedings. 


878 


Caneellation  of  Certifleate— Power  of  Board  of 
Trade — Local  Xarine  Board.]  —  The  boanl  of 
trade  remitted  a  case  under  s.  -471  of  the  Merchant 
Shipping  Act,  1894,  for  inquiry  to  a  local  marine 
board,  who  reported  that  the  charj^  was  proyed, 
and  advised  that  the  certificate  should  be  sus- 
pended, but  stated  that  they  had  no  power  to  do 
so :  —Held,  that  the  local  marine  board  was  a 
**  court"  within  s.  470  (b)  and  had  the  power  ;  also 
that  the  board  of  trade  had  not  the  power.  Board 
of  Trade  v.  Leith  Local  Marine  Board,  24  Ct.  of 
Sess,  Cas.  (4th  ser.)  177. 

3.  Unseaworthy  Ships,  Detention. 

Betentioii  and  Survey  by  Board  of  Trade.] — 

In  order  to  justify  the  boanl  of  trade  in  taking 
proceedings  under  the  Merchant  Shipping  Act, 
1873  (36  &  37  Vict.  c.  85),  s.  12,  it  was  unneces- 
sary that  either  the  complaint  as  to  a  vessel  or 
the  report  from  surveyors  should  state  in  express 
terms  that  she  was  unable  to  proceed  to  sea 
"  without  serious  danger  to  human  life  ";  it  was 
sufficient  if  it  appeared  from  the  facts  therein 
respectively  mentioned  that  she  was  in  that  con- 
dition. Lewis  v.  Gray,  45  L.  J.,  C.  P.  720  ;  1 
C.  P.  D.  4r)2  ;  34  L.  T.  421  ;  3  Asp.  M.  C.  136. 

The  plaintiff  was  the  owner  of  a  British  ship 
named  the  "  L.,"  which  was  at  the  British  port  of 
S.,  and  was  intended  to  be  employed  in  the 
foreign  cattle  trade.  Certain  surveyors  of  the 
board  of  trade  reported  in  doubtful  terms  that 
owing  to  her  unusual  proportions  the  "  L."  was  an 
unsafe  ship.  The  board  of  trade  thereupon 
ordered  the  "  L."  to  be  provisiooally  detained.  A 
court  of  survey  was  held  as  to  the  condition  of 
the  "  L.,"  and  the  members  thereof  reported  that 
the  "  L.,"  was  not  unsafe,  and  that  she  ought  not 
to  have  been  detained.  The  "  L."  was  accordingly 
released.  The  plaintiff  then  brought  an  action 
against  the  secretary  of  the  boanl  of  trade  to 
recover  compensation  for  the  loss  to  him  by 
reason  of  the  provisional  detention.  At  the  trial 
it  was  admitted  that  the  "  L."  was  a  safe  ship. 
The  judge  in  substance  directed  the  jury  to 
consider  whether  it  was  reasonable  in  the  board 
of  tnule  to  detain  the  "  L."  for  survey  without  a 
direct  affirmation  by  their  surveyors  that  in  their 
opinion  she  was  unsafe  : — Held,  a  misdirection  ; 
for  the  proper  question  to  be  loft  to  the  jury  was 
whether  the  facts  with  regartl  to  the  "  L.,"  as  she 
lay  at  S.,  which  would  have  been  apparent  to  a 
person  of  ordinary  skiU  on  examining  her  and 
inquiring  about  her,  would  have  given  him 
reasonable  and  probable  cause  to  susjiect  her 
safety  and  to  detain  her  for  survey  and  inquiry. 
Thompson,  v.  Farrer,  .51  L.  J.,  Q.  B.  534  ; 
9  Q.  B.  D.  372  ;  47  L.  T.  117 ;  4  Asp.  M.  C. 
562— C.  A. 

Indietment  for  lending  TTnseawortliy  Shipi  to 

8ea.] — A  man  was  tried  and  convicted  under 
34  &.  35  Vict.  c.  110,  s.  11,  for  sending  a  ship 
to  sea  in  an  unseaworthy  state,  upon  an  indict- 
ment which  did  not  aver  either  that  he  knew 
of  her  being  unseaworthy,  or  that  he  ha<l  not 
used  reasonable  means  to  make  her  seaworthy  : 
— Held,  first,  that  the  indictment  need  not  aver 
that  the  accused  knew  the  ship  to  be  in  an 
unseaworthy  state.  Reg.  v.  Freeman,  Ir.  R.  9 
C.  L.  .527. 

Hehl,  secondly,  that  the  indictment  need  not 
contain  averments  negativing  the  use  of  reason- 
able means  to  make  and  keep  the  ship  seaworthy. 
Ih. 


Foreign  Ship — ^Orerloading.] — ^An  order  in 
council  under  s.  37  of  the  Merchant  Shipping 
Act.  1876,  is  not  needed  to  enforce  the  provi- 
sions of  88.  13  and  34  of  the  act  relative  to  the 
detention  of  a  foreign  ship  which  has  been  over- 
loaded in  a  port  of  the  United  Kingdom,  and  is 
unsafe  to  put  out  to  sea.  Chalmers  v.  Scopenieh, 
61  L.  J.,  M.  C.  117  ;  [1892]  1  Q.  B.  735  ;  66  L.  T. 
348;  40  W.  R.  477;  7  Asp.M.C.  171;  56  J.  P.  521. 

Bamagee— Want  of  Beaaonable  and  Probable 
Cauae— Injury  to  Bepntation  ae  Shipowner.] — 

The  Merchant  Shipping  Act,  1876,  by  s.  6,  sub- 
s.  1,  enacts  that  the  board  of  trade  may,  if  they 
have  reason  to  believe,  on  complaint  or  other- 
wise, that  a  British  ship  lying  in  any  port  in  the 
United  Kingdom  is  unsafe — that  is  to  say,  is,  by 
reason  of  (amongst  other  things)  overloading, 
unfit  to  proceed  to  sea  without  serious  danger  to 
human  life — provisionally  order  the  detention  of 
the  ship  for  tne  purpose  of  being  surveyed  ;  and 
by  s.  10  provides  that  if  it  a))pears  that  there 
was  not  reasonable  and  probable  cause  for  such 
detention,  the  boarrl  of  trade  shall  be  liable  to 
pay  to  the  owner  of  the  ship  "his  costs  of  and 
incidental  to  the  detention  and  survey  of  the 
ship,  and  also  compensation  for  any  loss  or 
damage  sustained  by  him  by  reason  of  the 
detention  or  survey  "  : — Held,  that  a  shipowner, 
whose  ship  has  been  detained  under  s.  6,  sub-s.  1 , 
cannot  under  s.  10  recover  damages  for  injury  to 
his  reputation  as  a  shipowner  by  reason  of  the 
action  of  the  board  of  trade  in  detaining  the 
ship.  Bixon  v.  Calcrnft,  61  L.  J.,  Q.  B.  529  ; 
[1892]  1  Q.  B.  458  ;  66  L.  T.  554  ;  40  W.  R.  598  ; 
7  Asp.  M.  C.  161  ;  56  J.  P.  388— C.  A. 

Bight  to  Trial  at  Bar— Change  of  Venue.]— 

By  the  Crown  Suits  Act,  1865,  s.  46,  where  in 
any  caiisein  which  the  attorney-general  is 
entitled  on  behalf  of  the  crown  to  demand  as  of 
right  a  trial  at  bar  he  states  to  the  court  that  he 
waives  that  right,  "  the  court  on  the  application 
of  the  attorney-general  shall  change  the  venue 
to  any  court  he  may  select "  :  —  Held,  that  an 
action  under  39  &  40  Vict.  c.  80,  s.  10,  against 
the  secretary  of  the  board  of  trade,  to  recover 
damages  for  the  detention  of  a  ship  for  survey 
without  reasonable  and  probable  cause,  is  within 
the  above  section,  that  the  attorney-general  is 
entitled  to  demand  as  of  right  a  trial  at  bar  in 
such  an  action,  and  that  the  court  is  bound  on 
his  waiving  that  right  to  change  the  venue  to 
any  county  wherein  he  elects  to  have  the  action 
tried.  Dixon  v.  Farrer,  56  L.  J.,  Q.  B.  53  ;  18 
Q.  B.  D.  43  ;  55  L.  T.  578  ;  35  W.  R.  95  ;  6 
Asp.  M.  C.  52— C.  A. 

Detention  by  Board  of  Trade — Ship  lold  to 
Foreigner— 36  ft  37  Vict.  o.  86,  i.  12.]— Until 
the  British  register  is  closed,  a  British  ship, 
though  sold  to  a  foreigner,  is  liable  to  detention 
for  unseaworthiness.  Granfelt  v.  Lord  Advocate, 
1  Ct.  of  Sess.  Cas.  (4th  ser.)  782. 

XXIII.  WHARFINGER. 

1.  Landing  and  Shipping  Goods,  878. 

2.  Obstmctio7ito  or  by  Whaif,  879. 


1.  Landing  and  Shipping  Goods. 

Bonded  Goods — Dnty  to  Beoeive.] — The  London 

Dock  Company,  having  a  certificate  from  the 

treasury   under    43    Geo.    3,    c.    132,  allowing 
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importers  to  deposit  wines  upon  their  premises 
without  paying  duty,  are  bound  to  receive  such 
goods  for  a  reasonable  charge.  Allnutt  v.  Inglit, 
12  East,  527;  11  B.  R.  482. 

Safferanoe  WharftJ — The  acts  relating  to 
landing  goods  at  a  sufteranoe  wharf  are  for  the 
protection  of  the  shipowner.  Barber  v.  Meyer- 
itein,  39  L.  J.,  C.  P.  187  ;  L.  R.  4  H.  L.317  ;  22 
L.  T.  808  ;  18  W.  R.  1041. 

Delivery  by  Wliarfinger  to  Kate  of  Ship.] — 
Where  goods  are  to  be  carried  coastwise,  and  the 
usage  of  the  wharf  is  to  deliver  them  on  the 
wharf  to  the  mate  of  the  ship ;  if  they  are 
delivered  to  the  mate  the  wharfinger^s  respon- 
sibility is  at  an  end,  and  he  is  not  liable  though 
the  goods  are  lost  from  the  wharf  before  they  are 
shipped.  Cobban  v.  Downey  5  Esp.  41 ;  8  R.  R.  825. 

Trover— Aoknowledgment  by  Wharfinger  ae 
to  Property  in  the  Oopdi.]— The  defendant,  a 
wharfinger,  having  acknowledged  certain  timber 
on  his  wharf  to  be  the  property  of  the  plaintiff  : 
— ^Held,  that  he  could  not  dispute  the  plaintiff*s 
title  in  an  action  of  trover.  Oosl'nig  v.  Birni4f, 
7  Ring.  339  ;  6  M.  P.  160  ;  9  L.  J.  (O.s.)  C.  P.  105. 

Betinne — ^Fraudulent  Indonement  of  Bill  of 
Lading.] — The  plaiptiff,  a  foreign  merchant, 
upon  the  order  of  L.,  shipped  wine  to  him  in 
London,  and  sent  him  bills  of  lading.  L.  handed 
the  biUs  of  lading  to  the  defendant,  a  wharfinger, 
directing  him  to  warehouse  the  goods  for  him,  L. 
The  defendant  did  so,  receiving  the  wine  subject 
to  a  stop-oi-der  for  freight,  pursuant  to  25  &  26 
Vict.  c.  63,  s.  28.  L.  refused  to  accept  the  wine, 
as  not  being  equal  to  sample,  and  the  plaintiff 
agreed  to  take  it  back.  L.  sent  no  delivery 
order  to  the  plaintiff,  but  collusively  indorsed 
the  bills  of  Iwiing  to  M.,  who  caused  the  wine  to 
be  transferred  in  the  wharfinger^s  books  from 
L.'8  name  to  his  own.  The  plaintiff  demanded 
the  wine  from  the  wharfinger,  offering  to  pay 
all  expenses,  and  to  indemnify  him  against  other 
claims.  In  an  action  of  detinue : — Held,  that 
the  wharfinger  had  no  better  title  than  L.,  his 
bailor,  and  that  the  plaintiff  was  entitled  to 
recover.  Batuit  v.  Hartley,  L.  R.  9  Q.  R.  594  ;  29 
L.  T.  968  ;  20  W.  R.  899  ;  1  Asp.  M.  C.  337. 

2.  Obstruction  to  ob  by  Whabp. 
See  also  XXIV.  PoBTS,  PiEBS,  Harboubs, 

LlOHTIIOUSES,  AND  DoCKS.     C.  OBSTBUCTION 

TO  Hauboubs,  infra,  cols.  890,  seq. 

Obitrnotion  in  Biver  Bed— Vegligenee  of 
Wharfinger — Vessel  grounding.]  —  By  charter- 
party  it  was  agreed  that  the  plaintiffs'  ship 
should  load  a  cargo  of  iron  ore,  sail  for  Newport, 
Hon.,  and  deliver  the  cargo  as  directed  by  the 
consignees  or  their  agent.  By  the  bill  of  lading, 
which  incorporated  the  conditions  of  the  charter- 
party,  the  cargo  was  to  be  delivered  to  named 
consignees  or  their  assigns.  The  bill  of  lading 
was  indorsed  to  the  defendants,  who  were  pro- 
prietors of  a  wharf  at  Newport,  and  lessees  of 
part  of  the  river  bed  alongside  the  wharf.  The 
vessel  on  her  arrival  at  Newport  was  ordered  by 
the  defendants  to  discharge  her  cargo  at  the 
wharf.  There  were  two  berths  or  "docks"  along- 
side the  wharf,  one  outside  the  other ;  and  between 
them  a  ridge  of  mud  had  accumulated.  The 
vessel  in  approaching  the  wharf  grounded  on 


the  ridge  and  was  damaged  : — ^Held,  that  the  de- 
fendants were  liable.  The  Calliope,  60  L.  J.,  Adm. 
28  ;  [1891]  A.  C.  11  ;  63  L,  T.  781  ;  39  W.  R. 
641  ;  6  Asp.  M.  C.  585  ;  55  J.  P.  357— H.  L.  (E.) 

Vessel  Grounding  and  Beoeiving  Bamage 
Alongside  Jetty— Liability.]— The  defendants, 
wharfingers  in  the  Thames,  in  consideration  of 
charges  for  landing  and  storing  cargo,  allowed 
the  plaintiff  to  discharge  his  vessel  at  their  jetty, 
alongside  which  the  vessel  grounded  at  low  water. 
The  bed  of  the  river  was  vested  in  the  Thames 
conservators,  and  the  defendants  were  not  awaie 
whether  it  was  even  and  fit  for  ships  to  ground 
on.  The  vessel  grounded  and  received  damage 
owing  to  the  river  bed  being  uneven : — Held, 
that  the  defendants  were  liable,  as  they  must  be 
taken  to  have  represented  that  they  had  taken 
reasonable  care  to  ascertain  that  the  river  bed 
alongside  their  jetty  was  fit  for  a  ship  to  ground 
on.  The  Miwrroeky  58  L.  J.,  Adm.  73  ;  14  P.  D. 
64  ;  60  L.  T.  654  ;  37  W.  R.  439  ;  6  Asp.  M.  C. 
373— C.  A. 

Bamage  to  Craft  by  Piles.] — The  defendants 
were  possessed  of  a  wharf  in  the  Thames,  alongside 
of  which  in  the  river  bed  was  a  campshed  of  piles 
to  keep  the  soil  up.  It  had  been  improperly 
erected  by  the  defendants'  predecessors,  and  was 
out  of  repair,  and  dangerous  to  vessels.  The 
plaintiffs'  barge  came  to  the  wharf  to  receive 
goods  from  a  schooner  unloading  at  the  wharf, 
to  be  discharged  into  the  barge  by  the  wharf 
crane,  grounded  on  the  campshed  and  was 
injured  : — Held,  that  the  defendants  were  liable. 
White  V.  Phillipe,  15  C.  B.  (N.8.)  245;  35 
L.  J.,  C.  P.  33.  And  see  Brownlow  v.  Metro- 
politan Board  of  Works,  16  C.  B.  (N.B.)  646  ;  38 
L.  J.,  C.  P.  233  ;  12  W.  R.  871— Ex.  Ch. 

The  plaintiff  ^*as  possessed  of  a  wharf  on  the 
Thames,  in  front  of  which  was  a  pile  driven  into 
the  river  bed  by  a  former  occupier  of  the  wharf, 
and  essential  for  the  use  of  the  wharf.  The  pile 
had  been  there  without  objection  by  the  crown 
or  river  conservators  for  over  twenty  years : — 
Held,  that  the  ownership  not  being  disputed,  the 
plaintiff  could  maintain  an  action  against  the 
defendant  for  negligently  damaging  the  pile. 
Lancaster  y.  Ere,  5  C.  B.  (N.8.)  717  ;  28  L.  J..  C.  P. 
235  ;  5  Jur.  (N.S.)  683. 

Vavigable   Biver — Aeeess    to    Wharf. ^ — A 

navigable  river  is  a  public  highway,  navigable 
in  a  reasonable  way  by  everyone.  Accordingly, 
a  riparian  owner  has  a  right  to  moor  a  ship  of 
ordinary  size  alongside  his  wharf,  to  unload  or 
load,  although  she  may  overlap  his  neighbours* 
premises  ;  provided  she  does  not  prevent  reason* 
able  access  to  the  same.  Original  Hartlepool 
roller ies  Co.  v.  Gibb,  46  L.  J.,  Ch.  81 1  ;  5  Ch.  D. 
713 ;  36  L.  T.  438  ;  3  Asp.  M.  C.  411.  See  also 
Bell  V.  Quebec  Corporation,  49  L.  J.,  P.  C.  1  ; 
5  App.  Cas.  84— P.  C. 

The  owner  of  land  abutting  upon  a  navigable 
river  has  a  right,  distinct  from  that  of  the  public 
to  navigate,  of  access  to  his  land  from  the  river. 
Lyon  V.  Fishmongers'  Co.,  46  L.  J.,  Ch.  68  :  1 
App.  Cas.  662  ;  35  L.  T.  669 ;  25  W.  R.  165— 
H.  L.  (E.) 

Hnisanee — Wharf  projeeting  into  lUver.j — 
The  defendant's  ship,  navigating  the  Thames, 
struck  and  injured  the  plaintiffs  wharf,  which 
he  alleged  projected  into  the  river  so  as  to  be  a 
nuisance : — Held,  that  the  defendant  was  not 
justified  in  injuring  the  wharf,  even  if  it  were  a 
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nuisaDoe,  if  he  could  have  conveniently  navigated 
the  river  without  injury  to  the  wharf.  Davlet  v. 
PetUy,  15  Q.  B.  276. 

Wharrei  and  Qnayi  —  Szsreite  of  Private 
Bight!  over— Obttruetioii  of  Public  Traffio.]— 
By  a  special  act  of  1840  trustees  were  appointed 
for  the  management  of  a  certain  harbour.    Sect. 
53  of  the  act  authorised  the  lord  of  the  manor, 
or  the  ovmer  of  land  situate  within  or  adjoining 
to  the    harbour,  amongst  other  things,  to  lay 
down  railways  over  the  quays,  roads  and  works, 
but  so  as  all  such  railways  should  "be  constructed 
of  such  height  and  in  such  form  as  should  not 
in  any  manner  impede  or  interrupt  the  general 
public  traffic  of  the  port,  or  the  free  passage  to 
and  from  the   same ;    and  railways  so  to  be 
erected  or  made  were  (subject  to  the  aforesaid 
restriction)  to  be   wholly  excluded  from  the 
jurisdiction  of  the  trustees,  and  be  the  private 
property  and  for  the  sole  and  exclusive  use  of 
the  person  or  persons  upon  whose  land  the  same 
ehoidd  stand  or  be  placed,  and  hisor  their  assigns. 
The  lord  of  the  manor  was  the  owner  of  lands 
adjoining  the  south  side  quay  of  the  harbour. 
Tenants  of  the  lord  of  the  manor  having  pro- 
ceeded to  lay  down  two  lines  of  railway  n-om 
their  works  along  the  south  side  quay,  an  action 
was  brooeht  by  the  trustees  of  the  harbour  to 
restrain  them  from  constructing  such  railway, 
on  the  ground  that  they  would  impede  the  general 
public  traffic  of  the  port : — Held,  that  the  main 
object  of  the  act  was  to  benefit  the  persons 
frequenting  the  harbour,  and  that  any  railway 
laid  on  the  south  side  of  the  quay  must  be  con- 
structed in  such  a  way  as  not  by  its  construction 
or  it«  natural  and  necessary  user,  in  any  manner 
to  impede  the  fair  public  traffic  of  the  port : — 
Held,  aLso,  that,  as  the  defendants'  railway  did 
so  impede  the  traffic,  the  plaintifb  were  entitled 
to  an  injunction,  and  to  an  order  for  removal  of 
such  railway.    Lowther  v.  Curwen^  58  L.  T.  168. 

navigable  SIver — Obetmctioa — Injunction.] 
— The  owner  of  a  wharf  on  a  navigable  river 
drove  piles  into  the  bed  of  the  river  diminishing 
by  three  feet  the  navigable  breadth  of  the  river  ; 
— Held,  that  an  injunction  should  issue.  Att- 
Oen.  V.  Terry,  L.  R.  9  Ch.  423 ;  29  L.  T.  716  ;  2 
Asp.  M.  C.  219— C.  A. 

Bight  to  Navigate — Private  Fishery.  ] — A  ship- 
owner is  entitled  to  use  a  navigable  river  for  the 
purposes  of  navigation,  although  in  so  doing  he 
may  interfere  with  a  private  right  of  fishery, 
providing  he  does  not  act  wantonly  or  maliciously. 
Anou.j  1  Camp.  517,  n. 

Damage  to  or  by  Craft  alongside  Wharf.] — 
See  Dalfon  v.  JJenton,  ante,  col.  696. 

Bights  of  Wharfinger  over  the  adjacent  Bed  of 
the  fiver.] — See  Mavey  v.  Metropolitan  Board  of 
Works,  3  N.  R.  669 ;  33  L.  J.,  Ch.  377  ;  10  Jur. 
(N.8.)  333  ;  10  L.  T.  66  ;  12  W.  R.  619. 

Damage  to  Ship  through  inefficiency  of  Tog — 
Stranding.]— See  The  Batata,  infra,  col.  896. 

XXIY.  PORTS,  PIERS,  HARBOURS,  LIGHT- 
HOUSES  AND  DOCKS. 

1.  JPorts. 

a.  Generally,  882. 

b.  Tolls  and  Dues,  883. 


2.  Piers,  Harbours  and  Ziykthouses. 

a.  Piers,  886. 

b.  Injury  to  Piere,  889. 

r.  Obstruction  to  Harbours,  890. 
d.  Tolls.  Dues  and  Metages,  896. 

3.  Doehs. 

a.  Reparation  and  Regulation,  903. 

b.  Tolls  and  Dues,  906. 

c.  Liability  of  Dock  Companies,  908. 

d.  Duties  of  Dockmasters  and  others,  913. 


1.  Ports. 
a.   Qenerally. 

Creation.] — A  port  may  be  created  in  modem 
times,  with  a  right  to  receive  a  port  duty  from  all 
who  come  within  its  limits.  Jenkins  v.  Harvey, 
1  Gale,  23 ;  5  Tyr.  326  ;  1  C.  M.  &  R.  877 ;  5 
L.  J.,  Ex.  17. 

The  crown  is  entitled,  except  where  vested 
rights  would  be  interfered  with,  to  create  a  port 
for  the  landing  of  goods,  and  to  assign  its  limits, 
though  the  soil  is  in  a  subject ;  and  such  creation 
is  a  good  considemtion  for  the  receipt  of  petty 
customs  and  port  dues  throughout  the  {x>rt  so 
assigned.  And  such  petty  customs  and  port  dues 
might  in  ancient  times  be  granted  away  by  the 
crown.  ExeUrr  Corporation  v.  Warren,  5  Q.  B. 
773  ;  D.  &  M.  524  ;  8  Jur.  441, 

The  owners  in  fee  of  the  manor  of  Whitstable, 
in  an  action  for  anchorage  dues,  claimed  in  re- 
spect of  a  vessel  casting  anchor  on  a  certain 
anchorage-ground  situate  within  the  sea  below 
low-water  mark,  adduced  evidence  that  the  tolls 
had  been  taken  from  time  immemorial ;  that 
they  kept  buoys,  beacons  and  lights  to  mark  the 
bounds  oetween  the  oyster  beds  and  the  anchor- 
age ground  ;  that  Whitstable,  before  and  since 
the  time  of  legal  memory,  had  been  mentioned 
in  official  documents  as  a  port ;  and  that  in 
ancient  times  there  was  a  place  within  the  manor 
for  the  unlading  of  merchandise: — Held,  that 
the  anchorage  dues*  had  a  legal  origin,  the 
existence  of  a  port  being  established.  However 
commodious  a  place  may  be  for  vessels,  it  will 
not  therefore  t^ome  a  port,  the  establishment 
of  which  must  be  by  authority  of  the  crown  ;  but 
evidence  of  traffic  in  respect  of  tolls  of  merchan- 
dise being  taken,  of  a  place  being  mentioned  as 
a  port  in  early  documents,  and  of  natural  con- 
figuration favourable  to  the  formation  of  a  port, 
justify  an  inference  of  fact  that  a  port  did  exist. 
Foreman  v.  Whitstable  {Free  Fishers),  L.  R.  4 
H.  L.  266  ;  21  L.  T.  804  ;  18  W.  R.  1046. 

Limiti  of  Porti.] — The  powers  of  the  board  of 
trade  under  16  k.  17  Vict.  c.  107  (Customs  Con- 
solidation Act,  1853),  and  25  &  26  Vict.  c.  69,  s.  17 
(The  Harbours  Transfer  Act,  1862),  to  appoint 
ports  and  declare  the  limits,  are  not  limited  to 
revenue  purposes  only  ;  nor  are  such  powers  con- 
fined to  poiis  in  their  merely  geographical  sense. 
uVieholson  v.  Williums,  40  L.  J.,  M.  C.  1 59 ;  L.  R. 
6  Q.  B.  632  ;  24  L.  T.  875  ;  19  W.  R.  973  ;  1  Asp. 
M.  C.  67. 

Where,  therefore,  by  an  order  of  the  board  of 
trade,  the  limits  of  the  poit  of  Hull  were  extended 
and  defined,  and  the  sea  between  Flamborough 
Head  and  Spurn  Point  was  placed  within  them, 
and  pereons  were  prohibited  from  taking  ballast 
or  shingle  from  certain  parts  of  the  shore  so 
extended  as  the  port  of  Hull : — Held,  that  a 
person  so   taking  ballast  or  shingle  from  such 
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parts  was  guilty  of  an  offence  within  54  Geo.  3, 
c.  159,  8.  14.    lb, 

By-lawi — Speed  of   Shipe — Tliamei.] — Under 

7  &  8  Geo.  4,  c.  Ixxv.  s.  57,  the  lord  mayor  and 
aldermen  had  power  to  regulate  the  speed  of 
steamships  in  the  Thames.  Ti^dell  v.  Combe j  3 
K.  &  P.  29  ;  7  A.  &  E.  788  ;  I  W.  W.  &  H.  5  ;  7 
L.  J.,  M.  C.  48  ;  2  Jur.  32. 

By-law — Dealing  in  Xarine  Storei.]— A  by- 
law under  a  local  harbour  act,  which  incorporated 
the  10  Vict.  c.  27,  declared  that  no  person  should 
deal  in  marine  stoi-es  in  or  about  the  docks  with- 
out first  obtaining  permission  of  the  dock  com- 
pany. An  engineer  of  a  steamer  in  dock  sold  to 
C.  some  old  iron  bare  and  worn-out  fittings  within 
the  dock  without  such  permission  : — Held,  that 
the  by-law  was  ultra  Tires  and  unreasonable, 
being  in  restraint  of  trade.  Cliamberlain  v.  Con- 
way, 53  J.  P.  214. 

Water  Bailiff— Thamei.]— As  to  the  right  of 
the  conservators  of  the  Thames  to  appoint,  see 
Tumidge  v.  Shaw,  3  El.  &  El.  588  :  80  L.  J.,  M.  0. 
113  ;  7  Jur.  (N.8.)  755  ;  3  L.  T.  147  ;  9  W.  B. 
381. 

By-lawi  of  Book  Companiei.J  —  See  infra, 
3.  Docks. 

Thamei  Watermen*!  Aoti.] — See  ante,  cols. 
139,  835. 

b.  Tolls  and  Dues. 

Nature  of.] — A  port  duty  ex  vi  termini  implies 
a  consideration  for  it.-  Jenkins  "v,  Harvey, \  Gale, 
23  ;  5  Tyr.  326  ;  1  C.  M.  &  R.  877  ;  5  L.  J.,  Ex. 
17. 

Tyne — *' Coals  exported  firom  the  Port'*  — 
What  are.]— By  the  Tyne  Coal  Dues  Act,  1872 
(35  Vict.  c.  xiii.),  the  old  coal  dues  are  abolished, 
and  the  commissioners  are  empowered  to  levy 
dues,  one  penny  per  ton  on  "  coals  exported  from 
the  port"  : — Held,  that,  in  the  absence  of  any- 
thing in  the  act  to  the  contrary,  "  exported  from 
the  port "  must  be  taken  to  be  used  in  its  ordinary 
meaning  of  "  carried  out  of  the  port "  ;  and 
therefore  included  coals  taken  out  of  the  port  in 
a  steamer  to  be  consumed  on  board  during  a  distant 
voyage.  Mvller  v.  Baldwin,  43  L.  J.,  Q.  B.  164  ; 
L.  R.  9  Q.  B.  457  ;  30  L.  T.  864  ;  22  W.  R.  909  ; 
2  Asp.  M.  C.  204.  See  Stockton  and  Darlington 
Ry.  V.  Barrett,  11  CI.  &  F.  590— H.  L.  (E.)    S.  C, 

8  Scott.  (N.B.)  641  ;  7  Man.  &  G.  870— Ex.  Ch. 

Liyerpool — Vetieli  Trading  Inwardi,  or  in 
Ballast  and  Trading  Ontwaiiis.]— An  act  pro- 
vided that  a  vessel  trading  inwards  to  the  port 
of  Liverpool  should  pay  dock  rates,  according  to 
a  fixed  scale,  proportioned  to  the  distance  of  the 
port  from  which  she  was  trading,  and  that  a 
vessel  arriving  in  ballast,  but  trading  outwards, 
should  pay  in  proportion  to  the  distance  of  the 
port  to  which  she  was  trading.  A  vessel  that 
had  discharged  her  cargo  at  a  port  in  England 
and  taken  on  board  ballast,  being  about  to  sail  to 
Liverpool  for  the  purpose  of  loading  a  cargo  for 
the  A\  est  Indies,  took  on  board  a  Iwile  of  cotton 
and  a  few  other  articles  admittedly  in  order  that 
she  might  pay  dock  rates  as  a  vessel  trading 
inwards  from  the  port  where  she  took  on  board 
such  articles,  and  not  as  a  vessel  arriving  in  ballast: 
— Held,  that  she  was  a  vessel  arriving  in  ballast 
within  the  meaning  of  the  act.    De  Oarteig  v. 


Mersey  Bocks  and  Harbour  Board,  37   L.  T. 
411. 

Hull — Betom  or  Double  Voyage.]  —  Under 
a  clause  in  an  act  exempting  ships  **from  the 
payment  of  the  same  port  or  toll  duties  more 
than  once  for  the  same  voyage  out  and  homCy 
notwithstanding  such  ship  or  vessel  might  gv> 
out  and  return  with  a  loading  of  goods  or  mer- 
chandise "  : — Held,  that  a  vessel  having  cleared 
out  of  port  at  Hull,  with  a  cargo  of  goods  for 
Mogadore,  on  the  coast  of  Africa,  which  she  dis- 
chartred,  and  then  took  in  another  cargo  for 
London,  discharged  the  same  at  London,  and 
took  in  a  cargo  for  Hull,  with  which  she  arrived 
there,  constituted  two  distinct  voyages,  and  did 
not  fall  within  the  exemption.  Kingston-npon-- 
Hull  Bock  Co.  V.  Huntington,  2  Chit.  597. 

London— Grain  for  Sale  —  Import  Datiee.] — 
Grain  brought  into  the  port  of  London  for  the 
purpose  of  being  dealt  with,  and  which  isact^ially 
dealt  with,  in  such  a  manner  as  to  change  its 
character  and  name  in  a  commercial  sense,  and 
which  after  being  so  changed  is  then  sold,  is  not 
"  grain  brought  into  the  port  of  London  for  sale'* 
within  the  meaning  of  s.  4  of  the  Metage  on 
Grain  (Fort  of  London)  Act,  1872,  and  is  not 
liable  to  the  duty  thereby  imposed.  Cotton  v. 
Vogan,  65  L.  J.,  Q.  B.  486;  [1896]  A.  C.  457; 
74  L.  T.  591  ;  61  J.  P.  36— H,  L.  (E.)  AflSrming 
14  R.  763  ;  44  W.  R.  55— C.  A. 

Books — Charge  for  watohing  Goods.] — ^A  local 
dock  act  enact^  that  the  master  of  a  vessel  or 
owner  of  cargo  may  cause  the  cargo  to  be 
deposited  in  a  transit  shed  and  that  the  goods 
should  be  removable  from  such  shed  by  the  same 
process  in  all  respects  as  if  the  cargo  was  still  on 
board  : — Held,  that  the  porter  watching  the  shod 
could  sue  the  owners  of  goods  for  watching  the 
goods  while  there.  Boumphrey  v.  Houghton,  5» 
J.  P.  729. 

Bamsgate  Harbonr  Bnes— 22  G^o.  2,  e.  40.] — 

Ships  passing  Bamsgate  at  such  a  distance  as  not 
to  be  likely  to  receive  aid  from  Ramsgate  do  not 
pay  dues  under  22  Geo.  2,  c.  40.  Pole  v.  Jonsany. 
W.  Bl.  764 .  See  also  Matson  (or  Batson")  v.  Scobel^ 
4  Burr.  2258. 

Sunderland— Primage.] — ^A  charter  of  James  2 
granted  and  confirmed  to  the  corporation  of  the 
master,  pilots  and  seamen  of  Kewcastle-upon- 
Tyne,  that  all  i)erBons,  as  well  subjects  as 
strangers  born,  being  owners  of  any  goods, 
brought  in  any  ship  from  beyond  the  seas  into 
the  river  Tyne,  or  any  member  or  creek  belong- 
ing  to  the  port  of  Newcastle-upon-Tyne,  shall 
from  time  to  time,  as  often  as  such  goods  shall  be 
brought  in,  pay  an  ancient  duty  lawfully,  usually 
and  accustomably  paid  to  the  corporation,  called, 
primage ;  that  is  to  say,  2d.  for  every  tun  of 
wine  and  all  other  goods,  rat^d  by  the  tun 
(fish  killed  and  brought  in  by  Englishmen  only 
excepted),  and  3(i.  for  every  last  of  fiax,  and  all 
other  gooils  rated  by  the  last,  in  manner  follow- 
ing :  that  is  to  say,  aliens  and  strangers-bom,  and 
all  other  such  person  or  persons  who  with  ships 
or  vessels  shall  arrive  within  the  port,  or  in  any 
of  the  creeks  or  members,  and  not  belonging  ta 
the  same,  before  they  depart  with  their  ships  or 
vessels  from  the  port,  or  from  the  creeks,  shall 
pay  the  duties  for  and  in  the  name  of  primage  ; 
and  every  free  merchant,  and  every  other  inhabi- 
tant of  Newcastle,  arriving  with  their  shipe  or 
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vessels  within  tlie  river  of  Tyne,  shall  pay  the 
duties,  within  ten  days  after  the  landing  of  the 
goods,  upon  lawful  demand.  The  defendants 
were  natives  and  merchants  of  Sunderland, 
which  was  a  creek  or  member  of  the  \)OTt  of 
Newcastle-upon-Tj-ne.  They  brought  their  own 
goods  from  sea  in  their  own  ships,  into  Sunder- 
land, and  refused  to  pay  the  primage  on  such 
goods  claimed  by  the  corporation,  who  thereupon 
brought  an  action  to  recover  it.  On  the  trial  the 
corporation  put  in  the  charter,  and  gave  evidence 
of  ancient  and  modem  usage,  that  all  persons, 
Including  those  resident  in  Sunderland,  and  who 
being  owners  of  goods  brought  them  into  Sun- 
derland in  ships  from  beyond  sea,  had  paid 
primage : — Held,  that  the  corporation  was  not 
precluded  by  the  charter  from  claiming  primage 
in  respect  of  gootls  imported  into  Sunderland  by 
Sunderland  merchants  ;  that  the  charter  was  not 
incompatible  with  such  claim,  and  that  evidence 
of  usage  was  admissible  in  su[)port  of  it.  JJrad- 
ley  V.  Newcngtle'Vpon-TSjne  (JMander^  Pilots  and 
Seamen),  2  El.  &  Bl.  427 ;  23  L.  J.,  Q.  B.  35  ;  18 
Jut.  240  ;  1  W.  R.  394— Ex.  Ch. 

Heweaitle— Primage— '* Owner.'']— Under  the 
same  charter: — Held,  also,  that  a  person  who 
gratuitously  landed,  entered  and  warehoused 
goods  for  the  ownera,  who  resided  in  London, 
was  an  owner  within  the  meaning  of  the  charter, 
and  liable  to  the  dues.  A^ewcastle-vpan-Tyne 
QMagUr^  Pilots  and  Seamen)  v.  Hammond,  4 
Ex.  285  ;  18  L.  J.,  Ex.  417. 

HuU— Meaning  of  «*Port  "— GooleJ— The  14 
Geo.  3,  c.  56,  s.  42,  which  gives  the  Hull  Dock 
Company  a  tonnage  on  ships  coming  into  or 
going  out  of  the  harbour  of  Kingston -upon-Hull 
and  the  company's  basin  or  docks  within  the  port 
of  Kingston-upon-Hull,  or  unloading  or  lading 
any  of  their  cargo  within  the  port,  must  be  con- 
strued as  using  the  term  port  in  the  popular 
sense,  and  not  as  extending  the  burden  of  dock 
duties  to  places  which,  in  point  of  local  dcsciip- 
tion,  are  without  the  port  of  Hull,  as  Goole,  on 
the  river  Ouse.  Kingston-vpon-Hull  Dock  Co.  v. 
Browne,  2  B.  &  Ad.  43. 

Evidence  of  Title.] — Where  a  party  suing  for 
port  duties,  as  owner  of  a  port,  gave  no  other 
evidence  of  title  than  the  continual  enjoyment 
of  a  duty  which  the  jury  found  to  be  unreason- 
able in  amount : — Held,  that  he  could  not  have 
a  verdict  for  a  less  amount  found  by  the  jury 
to  be  reasonable.  Brune  v.  Thompson,  4  Q.  B. 
543  :  2  G.  &  D.  110  ;  12  L.  J.,  Q.  B.  251. 

Keeping  up  a  capstan  and  rope  in  a  cove  to 
assist  boats  in  landing,  and  without  which  they 
could  not  safely  land  in  bad  weather,  is  a  good 
consideration  for  a  reasonable  toll  on  all  ^ats 
frequenting  the  cove,  whether  they  used  the 
capstan  or  not ;  and  the  custom  to  exact  the  toll 
is  good,  although  the  party  claiming  it  is  neither 
owner  of  the  cove  nor  lonl  of  the  manor,  nor 
were  his  predecessors  shewn  to  have  been  such  ; 
but  he  and  they  had  always  been  owners  of  the 
spot  on  which  the  capstan  stood,  and  of  an  estate 
in  the  neighbourhood.  Falmouth  (^EarV)  v. 
Oeorge,  5  Bing.  286 ;  2  M.  &  P.  457 ;  7  L.  J. 
(o A)  C.  P.  40 ;  30  R.  R.  597. 

Whitstable — ^Anchorage  Duet.  1— A  right  to 
anchorage  dues  cannot  exist  merely  in  respect  of 
the  use  of  the  soil ;  it  must  be  foundetl  on  proof 
that  the  soil  of  the  claimant  was  originally 
within  the  precincts  of  a  port  or  harbour,  or  that 


some  service  or  aid  to  navigation  was  rendered 
by  the  owner  of  the  soil  who  claimed  the  anchor- 
age due.  Oann  v.  Whitstable  (Free  Fisher sy 
11  H.  L.  Cas.  192  ;  ^0  C.  B.  (N.S.)  1  ;  35  L.  J., 
C.  P.  29  ;  12  L.  T.  150  ;  13  W.  R.  589.  See  also 
Forvmayi  v.  Whitstuble  Free  FiJthers  supra. 

Evidence  of  mere  immemorial  usage  will  not 
sustain  such  a  claim.    Ih. 

A  liability  to  make  compensation  for  actual 
injury  done  to  the  oyster  beds  by  anchoring,  is 
not  to  be  confounded  with  a  liability  to  toll  for 
casting  anchor  in  the  soil  itself.    Ih. 

Good!  Diitrainable  for  Port  Buet.] — Anchor 
and  sails  of  a  ship  carrying  coals  from  Newcastle 
and  all  the  master's  goods  are  distrainable  for 
port  dues ;  not  only  the  coals  in  respect  of  which 
the  dues  arise.  Vinhestone  v.  Fbden,  1  Salk. 
248. 

2.  Piers,  Habbours  and  Lighthouses. 

a.  Piers. 

Calling  in.]  —  Steam  vessels  plying  between 
the  river  Itchen,  at  Southampton,  and  the  Isle 
of  Wight,  are  bound,  under  the  Southampton 
Local  Pier  Act,  to  call  at  the  royal  pier  at 
Southampton  when  requested  by  five  passengers 
to  do  so.  Far  rand  v.  Cooper,  12  C.  B.  (N.S.) 
283. 

Bight  to  nee.] — The  plaintiff  was  the  owner 
of  the  soil  forming  the  bed  of  a  navigable  lake 
and  also  of  a  pier  which  had  been  thereon 
erected  wrongfully  by  a  thirtl  person.  The 
defendants,  in  common  with  the  public,  had  the 
right  of  navigating  the  lake,  and  were  the 
lessees,  from  the  person  who  erected  the  pier,  of 
the  land  adjoining  that  part  of  the  lake  where 
the  pier  was  erected,  and  therefore  had  a  right 
to  embark  and  disembark,  at  the  land  leased  by 
them,  passengers  using  the  defendants'  boats  on 
the  lake.  The  pier  was  maintained  by  the 
plaintiff,  and  from  its  position  prevented  the 
defendants  from  getting  with  their  boats  to 
the  land  leased  by  them  when  landing  and 
taking  on  board  passengers : — Held,  that  the 
defendants  were  jastified  in  causing  passengers 
to  pass  and  repass  over  the  pier  between  their 
boats  and  the  land  leased  by  them.  Marshall 
V.  Vlleswater  Steam  Xaxigation  Co.,  41  L.  J., 
Q.  B.  41 ;  L.  R.  7  Q.  B.  166  ;  25  L.  T.  793  ; 
20  W.  R.  144. 

The  city  of  London  by  licence  granted  a  com- 
pany permission  to  form  a  floating  pier  on  the 
Thames,  such  pier  to  remain  during  pleasure, 
and  to  take  tolls  on  all  passengers  landed  at  the 
pier.  Under  the  powers  conferred  upon  them 
by  the  Thames  Embankment  Act,  1862,  the 
board  of  works  took  the  floating  pier  from  the 
company,  and  agreed  to  pay  them  a  certain  sum, 
and  to  construct  a  new  landing-stage  in  lieu 
of  the  old  pier,  and  to  appropriate  it  in  per- 
petuity to  the  benefit  of  the  company.  The 
Thames  Embankment  Act,  1868,  purported  to 
give  validity  to  this  agreement.  On  a  bill  by 
the  conservators  of  the  Thames  (in  whom  all 
the  estate  of  the  city  of  London  in  the  bed,  soil 
and  shores  of  the  river  had  become  vested  by 
the  Thames  Conservancy  Act,  1857)  to  restrain 
the  company  from  continuing  in  possession  of 
the  landing-stage  constructed  in  lieu  of  the  old 
pier : — Held,  that  the  company  was  entitled  to 
the  use  of  the  pier  only  on  sufferance,  and  at 
the  pleasure  of  the  conservator  of  the  Thames  ; 
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that  the  board  of  works  had  no  power  to  con- 
vert the  licence  at  pleasure  into  an  irrevocable 
licence ;  and  that  the  act  which  purported  to 
give  a  validity  to  the  agreement  between  the 
company  and  the  board  of  works  did  not  affect 
the  rights  of  the  conservators  of  the  Thames. 
Thames  Conxerrancy  v.  S,  E.  By.^  24  L.  T. 
246  ;  1  Asp.  M.  C.  3. 


Bemedy  in  reipect  of.] — Held,  also,  that  their 
proper  remedy  was  by  bill  in  equity,  and  not  by 
ejectment.    lb. 

Bight  to  ereet.] — By  an  act  passed  in  31 
Hen.  8,  the  corporation  of  the  city  of  Exeter 
was  empowered  to  pluck  down,  dig,  break  and 
cast  up  all  and  all  manner  of  weirs,  rocks,  sands, 
gravel,  and  other  lets  and  nuisances  in  the  liver 
Exe  between  the  city  of  Exeter  and  the  high 
sea,  and  further  to  do  and  make  all  other  things 
requisite  and  necessary  whereby  ships,  &c., 
might  have  their  sure  course  and  recoui-se  in  the 
said  river  to  and  from  the  city  of  Exeter,  com- 
pensating the  owners  of  the  soil  where  such  works 
should  be  made  for  injury  done  to  the  soil : — 
Held,  that  this  act  did  not  give  the  corporation 
any  right  to  institute  a  suit  to  restrain  the 
erection  of  a  pier  in  the  river,  but  only  a  right 
to  abate  nuisances  on  giving  compensation. 
Uxet^r  Corporation  v.  Deron  (^Earl)^  L.  R.  10 
Eq.  232  ;  23  L.  T.  382  ;  18  W.  R.  879. 

Held,  also,  that  the  pier  did  not  interfere  with 
or  affect  any  property  or  privilege  belonging  to 
the  cor]>oration  within  the  General  Pier  and 
Harbour  Act,  1861,  s.  14,  and  consequently  that 
the  consent  of  the  corporation  was  not  required 
for  the  erection  of  the  pier.    /J. 

The  right  or  privilege  referred  to  in  the 
General  Fier  and  Harbour  Act,  1861,  s.  14,  means 
a  profitable  right  or  ))rivilege,  one  that  confers  a 
tangible  benefit  on  the  person  or  coqwration 
possessing  it,  and  not  a  mere  right  to  abate  a 
nuisance  on  giving  compensation,  like  that  which 
the  corpomtion  of  Exeter  possessed  under  31 
Hen.  8.    Ih. 

Operation  of  ProTinonal  Orden.] — In  persu- 
ance  of  a  provisional  order  made  by  the  board 
of  trade  under  the  General  Piers  and  Harbours 
Act,  1861  (24  &  25  Vict.  c.  45),  duly  confirmed 
by  an  act  passed  in  1874  (37  &  38  Vict.  c.  clxxxv.), 
the  plaintiffs  constructed  a  pier,  commencing  at 
the  end  of  a  narrow  street,  and  by  so  doing  pre- 
vented the  public  from  getting  to  the  sea  shore 
from  the  end  of  the  street  without  ptissing  over 
a  portion  of  the  i)ier,  for  which  they  were  obliged 
to  pay  a  toll.  Neither  the  provisional  onler  nor 
the  special  act  contained  a  reference  to  any 
right  of  way.  The  defendants  contended  that 
the  public  had  a  prescriptive  right  of  way  from 
the  street  to  the  shore,  which  must  be  taken  away 
by  express  wonls,  and  that,  at  any  mte,  it  was 
saved  under  ss.  11  and  14  of  24  &  25  Vict.  c.  45. 
They  therefore  threatened  to  pull  down  certain 
gates  put  up  at  the  end  of  the  pier  by  the 
plaintiffs,  who  then  brought  this  action  for  an 
injunction  to  restrain  them  from  doing  so : — 
Held,  that,  as  the  pier  was  built  in  accordance 
with  statutory  provisions,  and  as  its  existence 
was  physically  inconsistent  with  the  alleged 
right  of  way,  the  right  of  way  was  abolisheil  by 
necessary  implication,  and  tiiat  the  reservations 
contained  in  the  11th  and  14th  sections  of  24  &  25 
Vict.  c.  45  did  not  ai)ply,  as  they  wero  incon- 
sistent with  the  powers  contained  in  the  subse- 


quent si^ecial  act.  Yarmouth  Corporation  v. 
Simmont,  47  L.  J..  Ch.  792  ;  10  Ch.  D.  518 ;  38 
L.  T.  881  ;  26  W.  R.  802. 

TTier  by  Bailway  Company — Special  Contraet 
— Statutory  Tolls.  J — The  proprietor  of  a  pier 
erected  under  the  powers  of  an  act  of  parliamentp 
which  were  to  be  exercised  during  a  certain 
limited  period,  was  authorised  by  the  act  to 
demand  certain  specified  tolls,  for  the  use  of 
the  pier  when  completed.  By  an  agreement 
between  him  and  a  railway  company,  he  agreed 
to  complete  his  pier  at  a  considerably  earlier 
time  than  he  was  bound  to  do  by  the  act,  and 
the  company  agreed  to  complete  a  branch  rail- 
way to  the  pier  by  the  same  time ;  but  the 
agreement  cotitainetl  no  stipulations  as  to  open- 
ing the  pier  or  railway,  or  as  to  the  terms  on 
which  the  pier  was  to  be  used.  The  owner  of 
the  pier  completed  it  accordingly,  but  refused  to 
permit  the  railway  company  to  use  it,  except 
upon  therms  to  which  the  company  declined  to 
accetle.  The  court  refused  to  grant  on  motion 
an  injunction  restraining  the  owner  of  the  pier 
from  obstructing  the  use  of  it  by  the  company 
at  the  statutorv  tolls.  Jthirness  Ry.  v.  Smith, 
1  De  G.  &  Sm.  299. 

Londonderry  —  Validity  of  Begnlationi  for 
Boati.]  —  Harbour  commissioners  were  em- 
powered by  statute  to  make  by-laws  for  regu- 
lating and  fixing  the  conduct  and  hire  or  fare  of 
all  boats  or  ferry-boats  plying  in  the  harbour, 
and  for  regulating  the  conduct  of  boatmen, 
fcn-ymen,  and  others  plying  in  the  harbour : — 
Held,  that  a  by-law,  requiring  the  owners  of 
boats  carrying  passengers  within  the  port  to 
take  out  an  annual  licence  from  the  commis- 
sioners under  a  penalty  was  ultra  vires.  London' 
dei*ry  Harbour  Co^mmissionert  v.  Londonderry 
Bridye  Comniiuioners,  [1894]  2  Ir.  R.  384. 

Pier  boilt  on  Wae te  of  Manor — ^Bailway  to 
Pier — ^User.] — ^Au  ancient  pier  and  quay  built  by 
the  lord  of  a  manor  is  made  the  subject  of  a  deed 
of  trust,  to  which  the  lonl  for  the  time  being 
is  a  party,  and  subsequently  is  from  time  to 
time  regulated  by  statutes,  local,  but  so  far 
public,  by  which  certain  dues  are  imposetL  In 
the  deed,  and  in  the  statutes,  there  are  recitals 
that  the  pier  and  quay  are  built  on  waste  ground 
of  the  manor.  An  act  is  obtained  to  make  a 
railway  on  the  pier  coming  from  a  distant  range 
of  hills  containing  iron  ore,  which  is  intended  to 
be  shipped  from  the  pier,  and  the  tenant  for  life 
and  devisees  in  titist  of  the  last  lord  assent  to 
such  act.  The  railway  company,  having  failed 
to  obtain  a  lease  of  the  pier,  purchase  land  of 
the  devisees  down  to  the  foot  of  the  pier,  and 
then,  without  notice  to  them  or  any  other  pro- 
ceedings taken  as  to  compensation  or  otherwise, 
enter  on  the  pier,  and  aro  ])rocceding  to  make  a 
railway  thereon.  A  bill  is  filed,  and  an  injunc- 
tion moved  for  to  ix^train  such  works : — Held, 
fii'st,  that  the  pier  was  built  u^^on  waste  ground 
of  the  manor ;  secondly,  that  nothing  had  been 
done  to  tlivest  the  rights  of  the  lonl,  and  that 
his  devisees  were  owners  of  the  soil ;  thirdly, 
that  it  was  not  a  highway,  and  that,  as  between 
the  lord  and  the  company,  they  woulil  be  liable 
to  an  action  for  ti*e8pass  if  they  interfered  with 
the  use  of  the  pier,  which  their  works,  if  prose- 
cuted, it  clearly  appeared  would  do.  Injunction 
granted  to  restrain  the  company  from  entering 
without  taking  the  necessary  legal  steps  by 
notices,  and  making  compensation,  but  refuseil 
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to  restrain  the  laying  down  rails  in  a  particular 
manner,  there  being  nothing  to  shew  that  they 
intended  to  proceed  irregiilarly.  Thompson  v. 
West  Somerset  Mineral  Ry,,  6  W.  R.  296. 

Liability  fbr  Vegligenee  oaiuiBg  Injury  to 

Boat.] — The  defendant,  under  a  local  act,  con- 
structed a  pier  and  a  landing-stage.  The  pier 
was  a  solid  structure,  which  did  not  extend  to 
low-water  mark,  but  the  landing-stage  floated 
on  the  river,  and  was  moored  below  low-water 
mark  by  anchors  fixed  in  the  bed  of  the  river. 
a  bridge  being  made  to  connect  the  landing- 
stage  with  the  pier.  Part  of  this  landing-stage 
was  beyond  the  limits  marked  on  the  deposited 
plans,  but  it,  with  its  mooring  anchors,  received 
the  approval  of  the  admiralty.  One  of  the 
mooring  anchors  to  which  the  floating  stage 
was  attached  was  insufficiently  buoyed  to  indi- 
cate its  position  under  the  water,  and  thereby 
injured  a  boat,  which,  whilst  lawfully  navigating 
the  river,  and  without  any  negligence  of  the 
owner  of  the  boat,  struck  against  such  anchor : 
— Held,  in  an  action  for  the  injury  to  the  boat, 
that  the  landing-stage  and  works  were  authorisecl 
by  the  act ;  but  that  there  was  a  cause  of  action 
against  the  defendant  for  negligence  in  insuffi- 
ciently buoying  the  anchor,  which  caused  the 
injury  to  the  boat.  Jolliffe  v.  Wallasey  Local 
Board,  48  L.  J.,  C,  P.  41  ;  L.  R.  9  C.  P.  62 ; 
29  L.  T.  582  ;  2  Asp.  M.  C.  146. 

b.  Injnry  to  Pien. 

By  Stress  of  Weather.] —  By  the  Harbours, 
Docks  and  Piers  Act,  1847  (10  Vict.  c.  27),  the 
owner  of  every  vessel  or  float  of  timber  shall  be 
answerable  to  the  undertakers  for  any  damage 
done  by  such  vessel  or  float  of  timber,  or  by  any 
person  employed  about  the  same,  to  the  harbour, 
dock  or  pier,  or  the  quays  or  works  connected 
therewith  ;  and  the  master  or  person  having  the 
charge  of  such  vessel  or  float  of  timber,  through 
whose  wilful  act  or  negligence  any  such  damage 
is  done,  shall  also  be  liable  to  make  good  the 
same.  There  is  a  proviso  that  nothing  therein  | 
contained  shall  extend  to  impose  any  liability 
upon  the  owner,  where  the  vessel  is,  at  the  time 
when  the  damage  is  caused,  in  charge  of  a  com- 
pulsory pilot : — Held,  that,  in  a  case  where  the 
damage  to  the  pier  had  been  occasioned  by  a 
vessel,  through  the  violence  of  the  winds  and 
waves,  at  a  time  when  the  master  and  crew  had 
been  compelled  to  escape  from  the  vessel,  and 
had,  consequently,  no  control  whatever  over  it, 
the  owners  were  not  liable.  Wear  River  Com- 
missioners V.  Adamson,  47   L.   J.,  Q.   B.    193 ; 

2  App.  Ca.s.  743 ;  37  L.  T.  643  ;  26  W.  R.  217 ; 

3  Asp.  M.  C.  521— H.  L. 

A  liability  imposed  by  statute  is  subject,  no 
less  than  a  liability  at  common  law,  to  the 
exception  that,  in  the  absence  of  express  words, 
no  duty  is  imposed  upon  a  person  to  make  good 
a  loss  or  damage  occasioned,  without  his  default, 
by  causes  which  human  agency  is  powerless  to 
control.    lb. 

Under  the  Harbours,  Docks  and  Piers  Clauses 
Act,  1847  (10  Vict.  c.  27),  s.  74,  the  owner  of  a 
vessel  doing  damage  to  the  piers  or  works  of  a 
harbour  is  liable  to  make  good  the  damage, 
although  the  accident  is  the  result  of  inevitable 
accident  from  stress  of  weather,  without  any 
default  of  those  in  charge.  Dennis  v.  Torell, 
42  L.  J.,  M.  C.  33 ;  L.  R.  8  Q.  B.  10  ;  27  L.  T. 
482  ;  21  W.  R.  170;  2  Asp.  M.  C.  402. 


The  owners  of  a  pier,  who  are  undertakers 
within  the  meaning  of  the  Harbours,  Docks  and 
Piers  Clauses  Act,  1847,  acquire,  under  s.  74,  a 
maritime  lien  in  respect  of  any  damage  done  to 
their  pier  by  a  ship,  and  may  proceed  in  rem  to 
recover  that  damage  in  the  court  of  admiralty, 
and  the  shipowners  are  debarred,  by  s.  74,  from 
setting  up  the  defence  of  inevitable  accident. 
The  Merle,  31  L.  T.  447  ;  2  Asp.  M.  C.  402. 

See  Romney  Marsh  (^Lords,  Bailiffs  and 
Jurats')  V.  Trinity  House  Corporation^  41  L.  J., 
Ex.  106  ;  L.  R.  7  Ex.  247— Ex.  Ch. 

Who  may  BeeoTor  for  Damage  eaused  to  Pier.] 
— ^When  a  limited  company,  duly  constituted  by 
a  provisional  order  made  under  the  General  Piers 
and  Harbours  Act,  1861  and  1862,  as  the  under- 
takers of  a  pier  within  the  meaning  of  the 
Harbours,  Docks  and  Piers  Clauses  Act,  1847,  is 
voluntarily  wound  up,  and  its  property  sold  by 
the  liquidator,  a  purchaser  of  the  pier  has  trans- 
ferred to  him  both  the  property  and  the  rights 
of  the  original  undertaker,  becomes  the  under- 
taker, within  the  meaning  of  the  last-mentioned 
act,  and  can  recover  against  a  ship  for  damage 
done  to  his  pier  by  that  ship.  The  Merle,  supra. 
But  see  Cases  supra. 

Bsmage  to  Pier  in  Foreign  Oonntry.] — The 
question  of  the  liability  of  a  shi()owner,  pro- 
ceeded against  in  the  English  admiralty  court,, 
for  an  injury  done  by  his  ship  to  a  pier,  pro- 
jecting into  the  sea,  but  attached  to  the  soil  of  a 
foreign  country,  is  governed  by  the  lex  loci,  and 
not  by  English  law.  The  M.  Moxham,  46 
L.  J.,  Adm.  17  ;  1  P.  D.  107 ;  34  L.  T.  669  ;  24 
W.  R.  650  ;  3  Asp.  M.  C.  191— C.  A. 

When  an  English  ship,  by  the  negligence  of 
her  master  and  crew,  ran  into  and  damaged  a 
pier  on  the  coast  of  Spain,  and  the  owners  of  the 
pier  proceeded  against  the  ship  for  the  damage 
in  the  a<lmiralty  court,  and  the  shipowner 
pleaded  that  by  the  law  of  Spain  a  shipowner 
was  not  responsible  for  the  damage  occasioned 
by  the  negligence  of  his  master  and  crew  : — 
Held,  that  the  plea  was  a  good  defence  to  the 
action.    Ih. 

o.  Obstraction  to  Harboun. 

See  also  XXIII.  Whabfingebb,  supra,  ooL 
879. 

Who  liable  —  Underwriters  —  Owner.  ]— The 
harbour-master  of  a  harbour  constructed  under  a 
private  act  incorporating  the  Harbours  Act,  1847 
(10  &  11  Vict.  c.  27),  having  incurred  expense  in 
removing  an  obstruction  caused  by  part  of  a 
wreck,  sought  to  recover  it  from  the  owner  of 
the  ship  under  s.  66.  The  underwriters,  who  had 
paid  as  for  a  total  loss,  were  joined  with  the 
original  shipowner  as  defendants : — Held,  that 
the  underwriters  did  not  by  such  payment 
become  the  owners  of  the  wreck  for  the  purpose 
of  liability  to  the  harbour-master  under  this  sec- 
tion, and  that  the  original  shipowner  must  bear 
the  expense,  the  liability  having  attached  to  him 
as  owner  at  the  time  of  the  happening  of  the 
casualtv.  Eglinton  (^Earl)  v.  Xornian,  46  L.  J., 
Ex.  567  ;  36  L.  T.  888  ;  25  W.  R.  656 ;  3  Asp. 
M.  C.  471— C.  A. 

LiabiUty  of  Owner  of  Wreck.]— The  "  D.,"  in 
consequence  of  the  sole  default  of  her  master  and 
crew,  had  sunk  in  the  Thames  and  had  become  a. 
wreck,  obstructing  the  navigation  of  the  river. 
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Her  mate  sent  a  message  to  the  harbour-master 
at  G.  to  inform  him  of  the  accident,  who  said 
that  he  would  cause  the  wreck  to  be  lighted.  A 
few  hours  afterwards,  the  wreck  not  having  been 
lighted,  a  vessel,  without  any  default  on  the  part 
of  those  on  board  her,  came  into  collision  with 
the  wreck  and  sustained  damage.  An  action  of 
damage  having  been  instituted  on  behalf  of  the 
owner  of  the  damaged  vessel  against  the  owners 
of  the  "  D.,"  the  judge  at  the  trial  refused  to 
xidmit  the  evidence  shewing  that  the  mate  of  the 
'^  D/'  had  sent  a  message  to  the  harbour-master, 
and  that  the  latter  had  promised  to  light  the 
wreck : — ^Held,  that  the  evidence  was  wrongly 
rejected,  that  the  collision  had  not  been  caused 
by  the  negligence  of  the  owners  of  the  wreck, 
and  that  they  were  not  liable  for  the  damage 
done.  The  Dimglas^  61  L.  J.,  Adm.  89  ;  7  P.  D. 
151  ;  47  L.  T.  502  ;  5  Asp.  M.  C.  15— C.  A. 

Sect.  96  of  the  Dublin  Port  and  Docks  Act 
<32  &  33  Vict.  c.  c.)  enacts,  that  "  the  harbour- 
master or  dockmaster  may  remove  any  wreck  or 
other  obstruction  to  the  harbour,  quays,  docks, 
or  other  approaches  to  the  same  ;  and  also  any 
floating  timber  which  impedes  the  navigation 
thereof  ;  and  the  expense  of  removing  any  such 
"wreck,  obstruction  or  floating  timber,  shall  be 
repaid  by  the  owner  of  the  same,  and  the  harbour- 
master or  dockmaster  may  detain  such  wreck, 
obstruction  or  floating  timber  for  securing  the 
•expenses,  and,  on  nonpayment  of  such  expenses 
on  demand,  may  sell  such  wreck,  obstruction  or 
floating  timber,  and  out  of  the  proceeds  of  such 
sale  pay  such  expenses,  rendering  the  suq)lus,  if 
Any,  to  the  owner  on  demand  "  : — Held,  that  a 
personal  liability  is  not  thereby  imposed  on  the 
owner  in  respect  of  the  removal  of  a  vessel 
which  has  been  sunk  in  the  harbour  or  in  the 
■approaches  to  the  harbour,  either  by  the  act  of 
God,  or  through  the  negligence  of  a  person  not 
the  owner,  or  for  whose  act  the  owner  is  not 
responsible.     The  Edith.U  L.  R.,  Ir.  270— C.  A. 

Dutiet  of  Commiisionert.] — Under  6  &  7  Will. 
4,  c.  117,  the  dues,  and  other  moneys  which  the 
commissioners  of  Kingstown  harbour  were  by 
statute  empowered  to  receive  from  vessels  fre- 
quenting the  harbour,  were  directed  to  be  applied, 
in  the  first  place,  in  payment  of  the  expenses  of 
maintaining  and  regulating  the  harbour ;  and  it 
was  provided  that  if  there  should  be  any  over- 
plus, beyond  what  should  be  requisite  for  the 
purposes  of  that  act,  and  earlier  acts  relating  to 
the  harbour,  and  recited  in  the  preamble,  such 
overplus  should  be  applied  in  repayment  of 
certain  advances  which  the  lord-lieutenant  was 
authorised  to  make.  One  of  these  earlier  acts 
directed  that  means  should  be  used  for  the  cleans- 
ing and  deepening,  and  also  for  the  improving  of 
the  harbour,  and  another  directed  the  commis- 
sioners to  proceed  in  the  making,  improving  and 
completing  the  harbour ;  but  none  of  the  acts 
relating  to  the  harbour  imposed  in  terms  upon 
the  commissioners  the  duty  of  removing  accumu- 
lations or  obstructions  which  had  existed  pre- 
viously to  their  appointment.  In  an  action 
against  the  commissioners  for  negligence,  in 
allowing  an  accumulation  of  rubbish  in  the  har- 
bour, whereby  a  vessel  was  injured,  they  pleaded 
that  the  obstructions  which  caused  the  injury 
complained  of  were  in  the  harbour  before  their 
appointment,  and  that  the  moneys  statutably 
receivable  by  them  were  applicable  to  certain 
specific  works,  and  that  they  never  had  any 
moneys  applicable  under  those  acts  to  the  removal 


of  the  obstructions  complained  of  : — ^Held,a  good 
answer  to  the  action.      Campbell  v.   Hornshy 
Ir.  R.  6  C.  L.  37.    See  S.  C,  Ir.  R.  7  C.  L.  540 
Ex.  Ch. 

LUUlity  of  Harbour  Commiitioneri  fbr  not 
moving  ObttmctionB.] — Harbour  commissioners 
cannot  be  sued  for  not  cleansing,  deepening  or 
removing  obstructions  from  the  harbour,  if  they 
have  not  funds  to  enable  them  to  do  so.  Grant 
V.  Sligo  Harbour  Commiiuionerit.  Ir.  R.  11  C.  L. 
190. 

By  act  of  parliament,  26  &  27  Vict.  c.  Ixxxix., 
the  liarbour  of  B.  was  vested  in  the  defendants, 
the  limits  were  defined,  and  the  defendants  had 
jurisdiction  over  the  harbour  of  P.  and  the 
channel  of  P.  beyond  those  limits,  for  the  purpose 
of,  inter  alia,  buoying  "the  said  harbour  and 
channel,"  but  they  were  not  to  levy  dues  or  rates 
beyond  the  harbour  of  B.  By  42  &  43  Vict.  c. 
cxlvi.,  a  moiety  of  the  residue  of  light  duties  to 
which  ships  entering  or  leaving  the  harbour  of 
P.  contributed  were  to  be  paid  to  the  defendants 
and  to  be  applied  by  them  in,  inter  alia,  buoying 
and  lighting  the  harbour  and  channel  of  P.  A 
vessel  was  wrecked  in  the  channel  of  P.,  which, 
under  the  Wrecks  Removal  Act,  1877  (40  &  41 
Vict.  c.  16),  8.  4,  the  defendants  had  (Mwer  to,  and 
did  partially  remove.  The  wreck  not  removed 
was  not  buoyed,  and  the  plaintiffs  vessel  was  in 
consequence  wrecked  : — Held,  that  the  statutes 
imposed  upon  the  defendants  an  obligation  to 
remove  the  wreck  from  the  channel,  or  to  mark 
its  i>osition  by  buoys,  and  that,  not  having  done 
so,  they  were  liable  in  damages  to  the  plaintifiL 
Durmvitt  v.  Furness  Ry.^  52  L.  J.,  Q.  B.  331  ; 
11  Q.  B.  D.  496  ;  49  L.  T.  134  ;  5  Asp.  M.  C. 
127  ;  47  J.  P.  711.  See  also  Beg,  v.  W'dUuws, 
53  L.  J.,  P.  C.  64  ;  9  App.  Ca.  918,  infra. 

Obitmotlon  on  Land  to  Paiiage  to.] — A  local 
act  enacted,  that  "  if  any  person  shall  place  on 
any  quay,  within  t€n  feet  of  the  quay  head,  or 
on  any  ground  immediately  adjoining  to  the 
haven,  and  within  the  space  of  ten  feet  from 
high-water  mark,  any  goods,  so  as  to  obstruct  the 
free  and  commodious  passage  through  or  over  the 
same,  every  person  so  offending  shall  forfeit  any 
sum  not  exceeding  5/."  A  boat  builder  placed 
three  boats  in  a  yard  in  his  occupation,  on  the 
part  immediately  adjoining  the  river,  and  within 
the  space  of  ten  feet  from  nigh-water  mark,  so  as 
to  obstruct  the  passage,  and  was  convicted  in  the 
penalty.  There  was  no  public  right  of  passage 
through  and  over  the  yard  •: — Held,  by  Cockbum, 
C.J.,  Crompton  and  Blackburn,  J  J.  (dissentiente 
Wightman,  J.),  that  the  section  applied  only  to 
cases  where  the  public  had  a  right  of  passage, 
and  that  the  conviction  could  not  be  sustained. 
By  Wightman,  J.,  that  the  obstruction  was  pro- 
hibited in  express  terms,  and  that  he  was 
properly  convicted.  Harrod  v.  Worship^  1 
B.  &  S.  381 ;  30  L.  J.,  M.  C.  165 ;  8  Jur.  (^.s.) 
153  ;  9  W.  R.  865. 

Harbour  Authority — ^Liability  for  Damage  to 
Ship  taking  the  ground.] — ^A  vessel  that  had 
taken  the  ground  in  a  tidal  harbour  was  damaged 
in  her  bottom.  A  stone  was  found  in  the  berth 
where  she  lay,  that  might  have  caused  the 
damage  : — Held,  that  in  the  absence  of  proof 
that  the  harbour  authority  had  been  negligent 
they  were  not  liable.  Thompson  v.  GreenocJt^ 
Harbour  Trustees^  3  Ct.  of  Sess.  Caa.  (4th  ser.) 
1226. 
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Damage  by  Snag.]— The  government  of  a 

colony  had  the'  control  of  a  tidal  harbour  and 
authority  to  remove  obstructions ;  and  the 
wharves  belonged  to  them,  the  public  having  a 
right  to  navigate  the  harbour  and  to  use  the 
wharves  on  payment : — Held,  that  the  govern- 
ment was  liable  for  damage  to  a  vessel  by  a  snag, 
which  they  had  not  taken  reasonable  care  to 
remove.  Jleg.  v.  WilliawSy  63  L.  J.,  P.  C.  64  ;  9 
App.  Cas.  418. 


Damage  by  submerged  Pile  —  Liability 


of  Tnuteei  of  Havigatioii.]  —  Unpaid  trustees 
appointed  for  public  purposes  in  aid  of  the  com- 
mon-law right  of  navigating  an  ancient  high- 
way, with  a  discretionary  but  not  compulsory 
power  of  removing  obstructions : — Held,  not  liable 
in  an  action  for  damage  to  the  plHlntifTs  barge 
by  striking  upon  a  submerged  pile.  Forbes  v. 
Lee  Consertancy  Boards  48  L.  J.,  Ex.  402  ;  4 
Ex.  D.  116;  28  W.  R.  688. 


Damage  by  tunken  Wreck.] — A  canal 


company  taking  tolls  for  the  use  of  it  and  having 
power  to  raise  sunken  boats  at  the  owner's 
expense,  held  liable  for  damage  to  a  fly  boat 
that  struck  on  a  sunken  boat ;  and  that  their 
liability  was  by  the  common  law  and  not  under 
their  statute.  Parnaby  v.  Lancauster  Canal  Co., 
11  A.  &  E.  223  ;  3  P.  &  D.  162  ;  9  L.  J.,  Ex.  338 
— Ex.  Ch.  See  also  The  Moorcock^  and  cases 
ante,  col.  880  ;  The  Utopia,  ante,  col.  721  ;  Met- 
calf  V.  Hetherington,  and  cases  post,  col.  910. 

Damage  by  Stump  of  Beacon — Liability  of 
Trinity  House.] — A  beacon  erected  by  and  vested 
in  the  trinity  house,  having  been  nearly  de- 
stroyed, a  stranger  applied  to  the  trinity  house, 
and  obtained  leave  to  remove  the  remains  of  it. 
He  removed  part  of  the  remains,  but  left  an  iron 
stump  standing  up  above  a  rock  under  the  water. 
A  vessel  struck  against  the  iron  stump  and  was 
lost : — Held,  that  the  trinity  house  was  liable. 
Gilbert  v.  Trinity  House  Corporation,  56  L.  J.^ 
Q.  B.  85  ;  17  Q.  B.  D.  795  ;  35  W.  R.  30. 

Statutory  Duty  to  buoy  Eiver — ^Damage  by 
Seglect  to  do  so.] — Semble,  the  harbour  authority 
is  liable.  Buchanan  v.  Clyde  Lighthottees 
Trustees,  10  Ct.  of  Sess.  Cas.  (4th  ser.)  531. 

Wreck — ExpenBCs  of  Bemoval.] — The  owner 
of  a  wreck  within  the  meaning  of  s.  56  of 
the  Harbours,  Docks  and  Piers  Clauses  Act. 
1847,  is  the  owner  at  the  time  that  the  wreck  is 
removed  and  disposed  of,  not  the  person  who  was 
owner  at  the  time  the  obstruction  occurred. 
Eglinton  (Earl)  v.  Norman,  supra,  col.  890, 
overruled  on  this  point.  The  Crystal,  Arrow 
Steamship  Co.  v.  Tyne  Commissioners,  63  L.  J., 
Adm.  146  ;  [1894]  A.  C.  508 ;  6  R.  258  ;  71 
L.  T.  346  ;  7  Asp.  M.  C.  5ia— H.  L.  (E.) 

Per  Lord  Herschell,  L.C.,  and  lord  Watson 
(Lords  Ashbourne  and  Morris  dissenting) : 
Semble,  that  s.  56  of  that  act  creates  a 
personal  debt  in  respect  of  which  an  action  may 
be  maintained  against  the  owner  of  a  wreck 
which  is  removed  by  the  harbour-master  as 
causing  an  obstruction  to  any  harbour  or  dock. 

Per  Lord  Macnaghten :  Semble,  that  the 
owner  only  incurs  liability  under  that  section 
when  the  wreck  is  substantially  in  the  same 
condition  at  the  conclusion  of  the  opemtion  of 


removal  as  it  was  at  the  commencement,  and 
the  owner  derives  some  benefit  from  the  re- 
moval :  the  statute  did  not  contemplate  the 
disposal  of  the  wreck  by  explosives.  Whether 
at  common  law  a  man  can  by  abandonment 
wholly  deprive  himself  of  property  in  goods. 
Quaere.    lb. 

Per  Lord  Herschell,  L.C.  :  River  commis- 
sioners who  sell  a  wreck  which  is  obstructing 
the  entrance  to  their  river  are  not  bound  to 
apply  the  moneys  derived  from  the  sale  pro  rata 
to  the  expenses  incurred  under  the  acts  of  1847 
and  1877.    lb. 

Wear  Biter  Commissioners  v.  Adamson,  supra, 
col.  70,  discussed,  and  T?ie  Edith,  supra,  coL  891, 
disapproved.    lb. 

Thames  Conservancy.] — In  ascertaining 


the  charges  and  expenses  of  weighing  or  raising  a 
vessel  under  the  Thames  Conservancy  Act,  1857, 
s.  86,  the  cost  of  a  special  apparatus  provided  by 
the  conservators  for  removing  wrecks,  and  used 
on  the  particular  occasion,  may  be  taken  into 
account ;  such  cost  comprising  interest  upon 
capital  invested  in  the  apparatus,  repairs,  a 
depreciation  fund  and  the  insurance  of  the 
apparatus  against  risk.  The  charge  for  insur- 
ance of  the  apparatus  cannot  be  estimated  by 
reference  to  the  tonnage  of  the  wreck  raised  by 
it.  Where  it  appears  that  the  work  in  question 
could  have  been  done  more  cheaply  by  a  less 
expensive  apparatus,  the  charges  must  be  based 
on  the  lower  rate.  Th^  Harrington^  57  L.  J., 
Adm.  45 ;  13  P.  D.  48  ;  59  L.  T.  72 ;  6  Asp. 
M.  C.  282. 


Xeriey   Docki   and   Harbour  Board — 


Wreck  -  railing  Plant.]-— A  lightship  and  a 
dredger,  the  property  of  the  Mersey  docks  and 
harbour  board,  were  sunk  by  the  negligence  of 
the  defendant's  ships.  The  board,  having  power 
by  37  &  38  Vict.  c.  xxx.  to  raise  and  sell  wrecks 
and  retain  the  expenses,  raised  the  wrecks  and 
sued  the  defendants  for  the  expenses  : — Held, 
that  the  board  were  entitled  to  recover  in  respect 
of  the  plant  used  for  raising  the  wrecks  at  the 
rate  of  12/.  per  tide  during  the  period  the  plant 
was  at  work ;  that  rate  being  calculated  with 
reference  to  the  capital  invested  in  the  plant, 
repairs,  depreciation  fund  and  insurance.  The 
Harrington  (supra),  approved.  The  Emerald, 
The  Greta  Holme,  65  L.  J.,  Adm.  69 ;  [1896] 
P.  192 ;  74  L.  T.  645  ;  8  Asp.  M.  C.  134— -C.  A. 
As  to  damages  recoverable  for  the  loss  of  use 
of  the  dredger,  see  The  Greta  Holme  (JS.  C.  on 
appeal  to  H.  L.),  supra,  col.  735. 


-Aire  and  Calder  Havigation— Abandon- 


ment by  Owners— Tidal  Water.] — Sect.  47  of 
the  Aire  and  Calder  Navigation  Act,  1889,  pro- 
vides that  if  any  vessel  shall  be  sunk  in  the 
river  Ouse  within  the  limits  of  the  jurisdiction 
of  the  undertakers,  and  the  owners  shall  not 
forthwith  remove  the  same,  it  shall  be  lawful 
for  the  undertakers  to  remove  such  vessel  and  to 
detain  the  same  until  payment  be  made  of  all 
the  expenses  relating  thereto,  or  to  sell  such 
vessel  and  thereout  to  pay  such  expenses  and 
the  expenses  of  the  sale,  returning  to  the  owner 
of  such  vessel  the  overplus : — Held,  that,  upon 
the  true  construction  of  the  section,  the  time 
when  the  expenses  w^ere  incurred,  and  not  the 
time  when  the  vessel  sank,  is  the  period  at 
which  the  ownership  is  to  be  ascertained,  and 
that  the  owners  of  a  vessel  which  sank  in  tidal 
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water  in  the  river  Ouse  within  the  statutory 
limits,  who  abandoned  her  sine  animo  recuper- 
andi,  were  not  liable  to  pay  to  the  undertakers 
of  the  navigation  the  expenses,  incurred  by  the 
undertakers  after  the  abandonment,  of  unsuccess- 
fully attempting  to  raise  the  vessel  and  of 
destroying  her  by  explosives.  Barraclough  v. 
Brown,  66  L.  J.,  Q.  B.  672  ;  76  L.  T.  797  ;  8  Asp. 
M.  C.  290— H.L.  (E.) 

Hnmber— Failure  to  Balte— Blowing  up.] 


— A  Humber  conservancy  act  enabled  commis 
sioners,  when  any  vessel  was  sunk  in  the  Humber 
(on  neglect  of  the  owners),  to  appoint  a  person 
to  raise  or  blow  up  the  same,  with  powers  to 
recover  summarily  the  expenses  from  such 
owners.  A  vessel  was  sunk  in  the  Humber, 
and,  on  the  neglect  of  the  two  owners  to  raise 
her,  the  commissioners  appointed  a  person  to 
raise  or  blow  her  up.  Whilst  the  works  were  in 
progress,  one  of  the  part  owners  died,  leaving 
two  executors.  The  attempts  to  raise  having 
failed,  the  vessel  was  blown  up,  and  proceedings 
were  taken  against  the  surviving  part  owner  and 
the  two  executors  of  the  decejwed  pari  owner, 
to  recover  the  expenses  incurred  in  endeavouring 
to  raise  the  vessel,  and  in  blowing  her  up : — 
Held,  first,  that  it  was  for  the  justices  to  decide 
whether  or  not  these  expenses  were  properly 
incurred  ;  and,  secondly,  that  the  justices  had  no 
power  to  include  the  executors  in  such  order. 
Wilson  V.  Carter,  7  L.  T.  676  ;  II  W.  R.  887. 

Viotoria— Marine  Act,  1890, 1. 18.]— The 

above  act  imposes  upon  the  registeitxl  owner  of 
a  ship  sunk  in  a  harbour  the  duty  of  clearing 
the  wreck  away,  or  of  reimbursing  ihe  statutory 
officer  the  expenses  incurred  by  him  in  doing  so. 
He  cannot  escape  this  liability  by  abandoning 
the  wreck  to  underwriters,  or  otherwise.  Tht 
Cryttal  (supra,  col.  893),  distinguished.  Howard 
Smith  and  Son*  v.  WiUon^  65  L.  J.,  P.  C.  66 ; 
[18961  A.  C.  579  ;  75  L.  T.  81  ;  8  Asp.  M.  C. 
197— P.  C. 


Xertey — ^Removing  Wreekg.] — The  Mer- 


sey Dock  Acts  Consolidation  Act,  1858  (21  &  22 
Vict.  c.  xcii.),  empowers  the  defendants  to  raise, 
destroy,  &c.,  any  "  wrecks  of  vessels  and  any 
vessels  that  shall  be  sunk  in  any  dock  within 
the  port  of  Liverpool,"  which  may  be  an  obstruc- 
tion to  the  navigation,  and,  in  case  the  master 
or  owner  of  such  vessel  or  other  obstruction  shall 
neglect  to  pay  the  charge  of  removing  the  same 
for  the  space  of  three  days  after  demand,  to  sell 
the  same,  and  out  of  the  proceeds  retain  the 
expense  incurred  in  raising,  destroying,  &c., 
"such  wrecks  or  other  obstructions,"  rendering 
the  overplus  to  the  person  entitled  to  the  same. 
A  ship  came  into  collision  with  another  vessel 
and  was  sunk  in  the  Mersey,  within  the  port  of 
Liverpool,  having  on  board  copper  ore  and  other 
goods  belonging  to  the  plainti^.  The  defen- 
dants took  possession  of  the  wreck,  which 
obstructed  the  navigation,  and  claimed  the 
exclusive  right  of  dealing  with  ship  and  cargo. 
A  portion  of  the  cargo  (worth  about  1,200/.) 
was  raised  by  them  from  the  ^Teck,  at  a  cost  of 
294Z.  14«.,  and  they  ultimately  blew  up  and 
destroyed  the  hull  of  the  vessel  and  the  rest  of 
the  cargo.  The  expense  incurred  by  them  in 
removing  the  obstruction  caused  by  ship  and 
cargo  was  about  4,500/. : — Held,  that  the  defen- 
dants were  not  entitled  to  detain  the  plaintiffs' 
goods  to  indemnify  themselves  for    the    costs 


incurred  in  the  destruction  of  the  ship,  of  which 
the  plaintiffs  were  not  the  oiMiers.  Vivian  v. 
Mertey  Bock*  awl  Harlnmr  Bttard,  89  L.  J., 
C.  P.  3  ;  L.  R.  6  C.  P.  19 ;  21  L.  T.  362. 

Damage  to  Ship— Stranding— Duty  of  Har- 
bour Authority  to  provide  effielent  Tnga — 
LiabiUty.]— Under  the  Ribble  Navigation  Act, 
1883,  the  defendants  were  constituted  the  har- 
bour authority  for  the  port  of  Preston,  and  all 
vessels  entering  or  within  the  port  or  harbour 
were  under  the  control  of  the  defendants* 
harbour  master,  whose  orders  they  were  bound 
to  obey.  The  plaintiffs'  vessel  on  arrival  at  the 
mouth  of  the  river  was  lightened  under  the 
orders  of  the  defendants,  and  the  harbour-master 
subsequently  informed  the  plaintiffs'  master  that 
there  would  be  sufficient  water  on  a  certain 
morning  to  enable  the  plaintiffs'  vessel  to  dock 
at  Preston,  and  a  tug  was  supplied  by  the  defen- 
dants for  the  purpose  of  towing  her  to  the  dock. 
The  plaintiffs'  vessel  was  preceded  up  river  by 
two  smaller  vessels  which  were  towed  by  two 
tugs  also  supplied  by  the  defendants.  Owing  to 
bad  stoking,  or  some  other  cause  which  was  not 
explained  by  the  defendants,  the  leading  tug 
occupied  an  hour  in  doing  what  she  should  have 
accomplished  in  thirty-five  minutes.  It  was 
impossible  for  the  plaintiffs'  vessel,  owing  to  the 
nan'owness  of  the  channel,  either  to  pass  the 
leading  vessel  and  her  tug  or  to  turn  back.  The 
two  leading  vessels  entered  the  Preston  dock, 
but  the  plaintiffs  vessel  was  stranded  about  a 
quarter  of  a  mile  from  the  dock  owing  to  the 
river  having  fallen  about  fourteen  inches,  and 
was  damaged : — Held,  that  the  defendants,  as 
between  themselves  and  the  plaintiffs,  had  the 
duty  imposed  upon  them  to  supply  an  efficient 
tug  for  the  leading  vessel,  and  that  as  a  primfi, 
facie  case  had  been  made  out  by  the  plaintifEs 
that  the  tug  was  not  efficient,  and  that  prini4 
facie  case  had  not  been  explained  away  by  the 
defendants,  they  were  liable  for  the  damage 
caused  to  the  plaintiffs*  vessel.  The  Batata,  66 
1L.  J.,  Adm.  39  ;  [1897]  P.  118  ;  76  L.  T.  224  ; 
8  Asp.  M.  C.  236— C.  A.  Affirmed  in  H.  L.  8ee 
also  Beney  v.  Kirkcudbright  Magistrate*,  post, 
col.  914. 

Ballast— Casting  into  Bivers.]— 19  Geo.  2, 
c.  22,  s.  1,  which  imposed  a  penalty  for  casting- 
ballast  into  rivers  is  impliedly  repealed  by  54 
Geo.  3,  c.  159,  s.  11.  Michell  v.  Brown,  1  El. 
&  El.  267 ;  28  L.  J.,  M.  C.  53  ;  5  Jur.  (N.8.) 
707. 

Expense  of  Cutting  Weeds.] — Persons  incor- 
porated by  act  of  parliament  to  improve  the 
navigation  of  a  river,  having  power  to  take  tolls  : 
— Held  not  liable  for  sewerage  in  the  river,  or 
for  not  cutting  weeds  which  were  no  injury  to 
the  navigation.  Barrett  Xarigatlon  Co.  v. 
Bohin*,  10  M.  &  W.  593  ;  12  L.  J.,  Ex.  81. 

Expense  of  Pumping  Ship  in  Book.]  —  See 

BlacheU  v.  Smith,  12  East,  518,  ante,  col.  69. 


d.  Tolls,  Dries  and  BCetaves. 

Lighthouse  Duties.] — British  ships,  in  passing- 
by  the  Eddystone  and  other  lighthouses  in  the 
Channel,  not  touching  at  any  place  in  Great 
Britain  or  Ireland,  are  not  liable  to  pay  the 
lighthouse  duties  to  the  trinity  house.  Trinity 
Bouse  Corporation  v.  Sorsbie,  3  Term  Bep.  768, 
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Xzmptitiii — Xftil  PMktt.]  —  A  Dost^>ffice 
packet,  hired  by  the  p06tmaster-g<eneral,  aader  a 
eontract  to  cany  mails  and  goYemment  dis- 
patches to  and  from  Dover  to  Calais,  entering 
the  harbour  of  Dover  on  her  return  voyage, 
bringing  no  mail,  but  having  on  board  dispatches 
lor  the  secretary  at  war,  and  also  private  passen- 
gers and  their  luggnge,  a  carriage,  and  bullion 
for  passage  ami  freight,  the  vessel,  being  the 
private  property  of  the  commander,  was  a  vessel 
employed  in  his  majesty's  service,  and  therefore 
exempt  from  the  payment  of  the  Dover  harbour 
dues  payable  under  47  Geo.  3,  c.  69,  s.  6,  which 
eontaineil  an  exemption  in  favour  of  vessels 
belonging  to  his  majesty,  or  that  might  be 
employed  in  his  service.  Hamilton  v.  Stow,  1 
D.  4c  R.  274  ;  6  B.  &  Aid.  649. 

Transport  Chartarod  to  Crown.]— Where 


a  person  chartered  his  ship  to  the  commissioners 
of  the  transport  service  on  behalf  of  the  crown, 
to  be  employed  as  a  transport,  and  the  ship  in  the 
course  of  such  employment  made  several  voyages 
from  Deptford  to  foreign  parts  and  back  : — Held, 
that  by  the  terms  of  the  charterparty,  coupled 
with  the  nature  of  the  service,  a  temporary 
ownership  passed  to  the  crown,  so  that  the 
charterer,  during  the  time  of  such  service,  was 
not  to  be  considered  as  owner  within  the  charters 
granted  to  the  Trinity  house,  which  impose 
lighthouse  duties,  and  for  buoyage  and  beaconage 
on  the  masters  and  owners  of  ships.  Trinity 
IlouJtr  Corporation  V.  ClarJt,  4  M.  &  S.  288.  See 
Smithett  v.  Blythe,  1  B.  &  Ad.  5U9 ;  9  L.  J.  (O.S.) 
K.  B.  89. 

Xatorial  Ibr  OoYommont  Workt.]»By 


a  local  act  in  1826,  wharfage  duties  were  autho 
rised  to  be  taken  in  respect  of  certain  goods, 
including  stone,  which  should  be  imported  into 
a  harbour,  and  the  same  were  to  be  vested  in  the 
oorporatlon  of  the  borough  for  the  purpose  of 
repairing^  improving  and  maintaining  the  har- 
bour, wharfs,  &c.,  within  the  borough  and  town. 
There  were  no  words  in  the  act  binding  the 
crown  to  pay  such  duties,  but  there  were  provi- 
sions exempting  the  crown  from  liability  in 
respect  of  coals  imported  into  the  port  for  the 
tise  of  his  majesty's  steam-packets,  and  actually 
used  on  board  the  same,  and  also  from  the  tolls 
to  be  taken  for  passing  over  a  bridge  connected 
with  the  harbour.  Stones  were  brought  by  a 
barge  into  the  harbour,  for  the  ))urpo6e  of  being 
used  upon  government  works  which  were  being 
carried  on  there,  and  which,  if  they  had  been 
brought  by  any  private  individual,  would  have 
been  liable  to  the  duties  given  by  the  act : — 
Held,  that  the  crown  was  not  liable  to  be  called 
upon  to  pay  such  duties.  }VeymoHth  Corporation 
▼.  Xvgent,  6  B.  &  S.  22 ;  34  L.  J.,  M.  C.  81  ; 
11  Jur.  (N.S.)  465  ;  11  L.  T.  672  ;  13  W.  R.  338. 

Who  Liable  to   Pay  Shipper— Owner.]  —  A 

local  act,  incorporating  a  company,  by  s.  71 
imposed  certain  river  does  in'resi)ect  of  goods 
carried  on  the  river  Kibble,  for  every  time  of 
(massing  certain  lines,  without  saying  by  whom 
they  were  to  be  paid.  The  10  &  11  Vict.  c.  27, 
which  was  incorporated  with  the  special  act, 
provides,  by  s.  42,  that  rates  in  respect  of  goods 
shipped  or  unshipped  within  the  limits  of  the 
harbour,  dock  or  pier,  shall  be  paid,  in  case  the 
goods  are  to  be  shipped,  before  shipment,  or  in 
case  they  were  to  be  unshipped,  before  removal 
from  the  premises  of  the  undertakers  : — Held,  in 
the  gase  of  coals  which  A.  had  sold  to  B.,  and 
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contracted  to  deliver  on  board  a  ship  to  be  pio- 
vi<led  by  B.,  that  even  if  s.  42  of  the  general  act 
be  applicable  to  dues  under  a.  71  of  the  special 
act,  A.  was  not  liable  to  the  company  for  such 
dues,  and  that  A.  was  not  the  shipper  of  coals 
so  as  to  be  owner  within  the  interpretation  clause 
of  the  10  &  11  Vict.  c.  27.  Ribble  Namgation  Ch. 
V.  Ilaryrearety  17  C.  B.  885  ;  25  L.  J.,  C.  P.  97. 

What  Ooodt  Liable— C^ravol  firom  Thamos  and 

Lea.] — The  Trinity  house  has  a  right  to  the 
duty  of  ballastage  of  screened  garden  gravel, 
though  not  taken  from  the  Thames;  but  it  is 
doubtful  whether  gravel  taken  from  the  river 
Lea  is  within  the  jurisdiction  of  the  Trinity 
house.  Trinity  Houm  Corporation  v.  Staplety  2 
Chit.  6B9. 

*'  Xotali.''] — An  act  for  keeping  in  repair  a 
harbour  imposed  duties,  enumerated  in  a  schedule 
annexed,  on  goods  ex]X)rted  and  imported.  In 
the  schedule,  under  the  head  *^  metals,"  certain 
duties  were  imposed  on  copper,  brass,  pewter 
and  tin ;  and  on  all  other  metals  not  enume- 
rated, for  every  102.  value,  lOd, : — Held,  that  the 
latter  words  did  not  include  gold  and  silver,  and, 
therefore,  that  the  commissioners  were  not 
entitled  to  demand  for  specie  or  bullion,  lOd.  for 
every  lOl.  value.  Cathtr  v.  Holme»^  2  B.  ft  Ad. 
592  ;  9  L.  J.  (OA)  K.  B.  280. 

By  Paeka^  or  Weight.]- An  act  authorised 
harbour  commissioners  to  charge  a  sum  not 
"exceeding  \d,  for  every  ton  or  less  quantity 
than  a  ton,  and  for  every  package  and  parcel. of 
goods,  wares,  merchandise,  ftc,  exported  or 
imported  over  the  bars  of  certain  rivers.*'  Tin 
plates  were  exported,  packed  in  wooden  boxes 
for  shipment,  and  such  boxes  formed  and  com- 
posed one  entire  quantity  or  shipment  in  one 
vessel  (under  one  bill  of  lading),  and  to  the  same 
consignee,  and  at  a  uniform  rate  of  freight  on 
all  the  tin  plates  so  shipped,  such  freight  being 
paid  on  the  quantity  of  tons  weight : — Held, 
that  the  commissioners  were  entitled  to  charge 
\d.  per  package,  and  were  not  bound  to  charge 
Id.  per  ton  weight.  Jones  v.  Phillip* j  7  Ex.  85  ; 
21  L. .!.,  Ex.  6. 

** Xxportation."]  —  The  words  "shipped  for 
exportation"  are  not  necessarily  restricted  to 
an  exportation  to  foreign  countries,  but  may 
mean  ex|K>rtation  in  its  widest  sense,  that  is, 
carrying  out  of  port.  St'ckton  and  Darlington 
Ry,  v.  Barrett,  11  CI.  &  F.  590— H.  L.  (E.)  ;  8 
Scott  (N.R.)  641 ;  7  Man.  &  G.  870— Ex.  Ch. 

« Importation.''! — ^A  local  act  imposed  a  duty 
on  goods  imported  into  or  exiK)rted  from  the 
harbour  of  Berwick-upon-Tweed.  The  harbour 
extends  from  the  bridge  over  the  Tweed  down 
the  river  to  the  sea.  A  person  brought  goods  by 
sea  into  the  harbour  in  a  sea-going  vessel,  char- 
tered for  the  voyage,  and  having  first  used  the 
rings  or  posts  erected  by  the  harbour  commis- 
sioners in  oixler  to  moor  the  vessel  while  her 
masts  were  being  lowered,  passed  under  the 
bridge,  and  unloci^ed  the  goods  200  yards  above 
the  bridge : — Held,  that  the  goods  were  not 
imi)orted  into  the  harbour  so  as  to  be  liable  to 
(lues.  WiUon  v.  Robertson,  4  El.  k  Bl.  923;  24 
L.  J.,  Q.  B.  185  ;  1  Jur.  (N.S.)  755. 

Goods  Landed.] — A  corporation  was  empowered 
by  a  local  act  to  levy  tolls  on  all  goods  landed 
within  their  harbour.  In  pursuance  of  a  practice 
which  had  continued  for  many  years,  stones 
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brought  along  the  coast  into  Xbe  harbour  were 
shot  from  boats  on  to  the  shore,  below  high- 
water  mark,  and  remained  on  the  spot  where 
they  were  deposited  till  they  were  shipped  for 
exportation  from  the  harbour : — Held,  that  the 
stones  were  not  landed  within  the  meaning  of 
the  act,  and  therefore  that  the  corporation  was 
not  entitled  to  claim  the  toll  on  them.  Harvey 
V.  Zyiw/J  MeffU  Corporation^  38  L.  J.,  Ex.  141  ; 
L.  R.  4  Ex.  260  ;  17  W.  R.  892. 

Kersey  Book  —  Tonnage  Batei  —  *'  Trading 
Inwardi''  and  **  Trading  Outwardi.'*] — ^Vessels 
took  in  pflrt  of  their  cargo  at  Glasgow,  sailed  to 
Liverpool,  entered  the  appellants'  docks,  and 
there  completed  their  loading,  but  discharged  no 
cargo ;  they  then  proceeded  to  a  port  in  India, 
there  discharged  and  loaded  a  complete  cargo, 
thence  sailed  to  Liverpool,  entered  the  appel- 
lants' docks,  and  there  discharged  the  whole  or 
part  of  their  cargo,  and  then  returned  with  the 
remainder  of  their  cargo  or  in  ballast  to  Glasgow  : 
— Held,  that  under  s.  330  of  the  Mersey  Docks 
Acts  Consolidation  Act,  1858  (21  &  22  Vict. 
c.  xcii.\  such  vessels  using  the  appellants'  docks 
as  aforesaid  on  their  way  to  India  were  liable  to 
dock  tonnage  rates,  not  as  vessels  "  trading 
inwards  "  from  Glasgow,  but  as  vessels  *^  trading 
outwards  "  to  India,  and  that  such  vessels  using 
the  docks  as  aforesaid  on  their  return  voyage 
from  India  were  liable  to  rates  as  vessels  "  trading 
inwards  "  from  India.  Mersey  Docks  v.  Hender- 
son, 58  L.  J.,  Q.  B.  152  ;  13  App.  Cas.  595  ;  69  L.  T. 
697  ;  37  W.  R.  449  ;  6  Asp.  M.  C.  838— H.  L.  (E.) 

Timber  *' Shipped  or  TTniliippod/']— Where  a 

statute  gave  trustees  appointed  for  the  improve- 
ment of  a  navigable  river  and  harbour  power  to 
charge  dues  on  all  timber  "  shipped  or  unshipped 
within  the  harbour  or  river": — Held,  that  to 
attach  a  tow-rope  to  a  log  oC  timber,  or  a  number 
of  logs  loosely  connected  at  one  of  the  ends,  for 
the  purpose  of  towing  them,  is  not  to  ^^ship" 
those  logs,  and  that  to  cast  off  the  tow-rope  is 
not  to  "  unship  "  them.  Clyde  Ncirigati<m  TniS' 
tees  V.  Laird^  8  App.  Cas.  668— H.  L.  (Sc.) 

Quaere,  whether  a  raft  of  logs  so  constructed 
as  to  be  capable  of  being  navigated,  can  be  said 
to  be  "  unshipped  "  when,  on  reaching  its  desti- 
nation, it  is  taken  to  pieces  and  landed.    lb. 

By  an  act  dated  1770,  the  Clyde  trustees  had 
power  to  charge  rates  on  "all  timber  or  wood 
either  carried  in  boats  or  other  vessels,  or  floated 
in  and  upon  the  said  river  Clyde,  within  those 
points  aforesaid  "  (that  is  above  Dumbuck).  By 
a  statute  in  1840,  the  Clyde  trusteed  jurisdiction 
was  extended  down  the  river  to  Newark  Castle, 
and  the  duties  were  imposed  by  that  act  on  *'flll 
goods  carried  or  conveyed  on  the  river."  By  the 
statute  in  force  at  present,  dated  1858,  all  the 

f^rior  acts  are  totally  repealed.  By  s.  75  the 
imits  of  the  river  are  to  include  the  whole 
channel  or  waterway  forming  the  harhour,  and 
the  whole  works  within  certain  given  limits,  and 
the  whole  lands  acquired  for  the  purposes  of 
such  works,  or  occupied  by  the  trustees  in  con- 
nection with  the  navigation  of  the  said  river. 
By  s.  98  it  is  enacted  that  the  trustees  are  to 
have  power  to  levy  on  goods  "  shipped  or  un- 
shippetl "  in  the  river  or  l^rbour  the  rates  speci- 
fiecl  in  the  first  and  second  columns  of  part  1  of 
schedule  H.  Schedule  H.  is  heeded  "  Rates  on 
goods  conveyed  upon  or  shipped  or  unshippetl  in 
the  river  or  harbour."  In  1876  the  trustees, 
under  their  act  of  1858,  sought  to  levy  rates  on 


timber  in  logs,  which  were  taken  out  of  the 
vessels  importing  them  fcom  abroad,  outside  the 
jurisdiction  of  the  trustees,  and  then  floated  or 
towed,  chained  together,  over  the  old  shallow 
channel  of  the  river  to  storing  ponds  situate 
within  the  trustees'  jurisdiction.  In  a  note  for 
suspension  and  interdict  at  the  instance  of  the 
owners: — Held,  that  the  word  "river"  as  it 
occurs  in  s.  98.  comprehended  the  whole  waters 
of  the  Clyde  within  the  limits  defined  in  s.  76, 
and  cannot  be  restricted  to  those  portions  of  the 
channel  which  have  been  artificially  deepened  ; 
but  that  the  statute  of  1858  confers  no  authority 
on  the  trustees  to  le^'y  rates  on  timber  towed  in 
the  manner  mentioned.    Ih. 

Tolls  for  Beaching  Boati — Providing  Acoom- 
modation  for.] — When  the  fishermen  of  a  sea 
village  had  been  immemorially  accustomed  to 
beach  their  boats  in  winter  on  ground  adjoining 
the  harbour,  and  where  the  proprietor  had  subse- 
quently obtained  a  local  act  authorising  his  levy 
of  five  shillings  yearly  for  each  boat  beached,  the 
fishermen's  rights  were  enforced  against  him ; 
and  it  was  hdd  that  he  could  not  exclude  the 
fishermen  from  the  ground  used  for  beaching 
without  assigning  to  them  other  ground  equally 
well  adapted  for  the  purpose.  Alton  v.  Stephen^ 
1  App.  Cas.  456— H.  L.  (Sc.) 

When  an  act  authorises  the  exaction  of  a  toll, 
the  accommodation  for  which  the  toll  is  autho- 
rised must  be  provided.    Ih. 

Company  Liable  to  Pay  Beficieneiei  in  Ineome 
of  Harbour  and  Pier  Board.] — A  dock  company 
was  liable  under  an  act  of  parliament  to  pay  a 
harbour  and  pier  board  deficiencies  of  their  incotne 
made  up  to  a  certain  day  in  each  year  : — Held, 
that  the  board  was  bound  to  claim  such  defi- 
ciencies every  year.  Sovtkumpton  Duck  Co.  v* 
Southampton  Harbour  and  Pier  Boards  41  L.  J., 
Ch.  832  ;  L.  R.  14  Eq.  695  ;  26  L.  T.  828  ;  20 
W.  R.  940. 

The  board  had  power  to  reduce  or  alter  their 
tolU  : — Held,  that,  as  against  the  company,  they 
had  no  power  to  remit  tolls  on  particular  classes 
of  goods.    lb. 

The  board  had  power  to  compound  for  tolls : 
— Held,  that,  as  against  the  company,  they  oould 
not  let  the  whole  annual  tolls.    lb. 

Action  to  recover  Bate*  Paid  under  lavalid 
BegolationB.] — By  several  acts  of  parliament,  all 
ve^els  entering  into  or  leaving  the  Mersey  docks 
were  liable,  according  to  the  tonnage  burden,  and 
were  compelled  to  pay  certain  fixed  dueft.  By 
the  Merchant  Shipping  Act,  1854,  s.26,  whenever 
the  tonnage  of  any  ship  has  been  ascertained  and 
registered  in  accordance  with  the  provisions  of 
that  act,  the  same  shall  thenceforth  be  deemed 
to  be  the  tonnage  of  such  ship,  and  be  repeated 
in  every  subsequent  registry,  unless  any  altera- 
tion is  made  in  the  form  or  capacity  of  such  ship, 
or  unless  it  is  discovered  that  the  tonnage  of  such 
ship  has  been  erroneously  computed ;  and  in 
either  of  such  cases  such  ship  shall  be  re-measured, 
and  the  tonnage  determined  and  registered  accord- 
ing to  the  rules  in  that  act  contained.  By  s.  27, 
re-measurement  may  be  made  upon  desire  of  the 
shipowner.  By  s.  29,  the  commissioners  of  cus- 
toms are  empowered  to  make  certain  modifications 
and  alterations  in  the  tonnage  rules  prescribed  by 
the  act.  Under  that  section  the  commissioners  fjf 
customs  in  1860  made  regulations,  which  had  the 
effect  of  increasing  the  registered  tonnage  of  the 
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the  shipowners  mast  bear  it :  but,  if  the  metage 
was  to  be  done  ashore,  then  the  charge  should 
fall  on  the  consignees,  who  would  in  that  case 


plaintiffs  ships.  In  1865,  these  regulations  were, 
by  a  decision  of  a  court  of  law,  declared  to  be 
contrary  to  the  act  of  parliament,  and  invalid. 
An  action  was  brought  to  recover  the  excess  of 
rates  paid  in  accordance  with  these  invalid  regu- 
lations, over  the  amount  which  would  have  been 
due  under  the  Merchant  Shipping  Act : — Held, 
that  the  action  was  not  maintainable.  Mots  v. 
Mtrttey  Dorks  and  Harht^ur  Board,  26  L.  T.  425  ; 
20  W.  R.  700  ;  1  Asp.  M.  C.  6Q5. 

Ketage.] — A  corporation  was,  under  an  act 
passed  in  1839,  entitled  to  the  right  to  take  dues 
in  respect  of  vessels  lading  or  unlading  upon  or 
from  the  wharves  of  the  harbour  ;  a  subsequent 
act  passed  in  1868,  giving  the  corporation  addi- 
tional powers,  and  conferring  upon  them  the 
exclusive  appointment  and  regulation  of  meters 
and  weighers  within  the  harbour,  and  incoqx)- 
rating  the  8l8t  and  82nd  sections  of  the  Harboura, 
Docks,  and  Piers  Clauses  Act,  1847  (10  Vict.  c.  27). 
The  corporation  thereupon  made  by-laws  for  the 
appointment,  government,  an<l  payment  of  meters. 
In  1807,  the  cor{X)ration  granted  a  lease  to  B.  for 
999  years  of  premise^,  in  which  there  was  a 
proviso  that  '*all  such  goods,  wares,  and  mer- 
chandise as  shall  be  proved  to  be  bon&  fide  the 
sole  property  of  B.,  his  executors,  administrators, 
or  assigns,  who  shall  be  legally  and  beneficially 
entitled  to  the  premises  when  such  goods,  &c., 
shall  be  landed,  shippetl,  or  unshipped,  brought 
to,  carried,  or  laden  to,  upon,  or  from  certain 
premises  in  the  harbour  mentioned,  shall  be  freed 
and  discharged  from  all  wharfage,  cranage,  iietit 
customs,  and  other  duties  usually  paid  at  any 
time  or  times  heretofore,  or  which  at  any  times 
hereafter  daring  the  resi)ective  terms  shall  become 
due  or  i>ayable  ♦o  the  corporation."  A  [wirty 
claiming  under  B.  unloaded  a  cargo  of  coals  at 
the  premises  in  the  harbour  for  his  own  use,  and 
did  not  employ  a  oorjwration  meter  : — Held,  that 
he  was  under  no  legal  obligation  to  employ  such 
meter.     Whiting  v.  Carpenter,  24  L.  T.  576. 

By  a  charterparty  it  was  agreed  that  a  ship 
should  load  a  cargo  of  oats,  and  proceed  to  a  safe 
port  on  the  east  coast  of  Great  Britain,  London 
inclusive,  or  a  safe  port  in  the  English  Channel, 
or  to  Havre,  and  there  *'  deliver  the  same  always 
afloat  on  being  paid  freight,"  at  certain  rates  {)er 
quarter  of  oats  discharged.  "The  cargo  to  be 
brought  to  and  taken  from  alongside  at  char- 
terer's expense  and  risk."  The  ship  sailed  to 
Rochester,  and  discharged  her  cargo  within  that 
port.  The  corporation  of  Rochester,  as  owner  of 
the  port,  is  entitled  to  an  ancient  fee,  toll,  due 
or  rewanl  of  \d,  per  quarter  upon  com  brought 
by  water  to,  and  unloaded  within  the  port,  [)ay- 
able  by  the  person  bringing  such  com,  for  the 
weighing  of  the  com,  or  being  ready  and  willing 
to  weigh  it.  This  due  having  been  paid  by  the 
captain,  the  shipowners'  agent  brought  an  action 
in  the  county  court  to  recover  the  amount  from 
the  consignees  of  the  cargo  as  and  for  money 
paid  for  them  at  their  request.  Judgment  was 
given  for  the  plaintiff.  On  appeal,  the  court, 
being  of  opinion  that  the  question  of  liability 
arising  between  the  shri)owners  and  consignees 
ilepended  upon  whether  the  due  was  in  ancient 
times  a  payment  for  actual  metage  service  done 
by  the  corporation  before  a  cargo  was  put  over 
the  side  of  a  ship,  or  afterwards,  remitted  the 
oase  to  the  judge  in  order  that  he  might  ascertain 
the  fact: — Held,  that  (having  regard  to  the 
terms  of  the  charterparty),  if  the  due  in  its 
origin  was  for  metage  to  be  performed  on  bo^nl, 


be  liable  to  repay  to  the  shipowners  the  amount 
disbursed  for  the  same.     Woodhuui  v. 


Peterson, 


25  L.  T.  26  ;  1  Asp.  M.  C.  93. 

Payment  of  Harbour  Buei  more  tluui  once  a 
Year.]— The  32  Geo.  3,  c.  Ixxiv.  s.  14,  which 
exempted  coasting  vessels  from  payment  of  duty 
to  Ramsgate  harlK>uroftener  than  once  in  a  year, 
including  coasting  vessels  carrying  only  coal. 
Shepherd  v.  Afoore,  1  H.  &  N.  125  ;  26  L.  J.,  Ex. 
264  ;  2  Jur.  (N.8.)  617  ;  4  W.  R.  570,  n.— Ex.  Ch. 
And  «Mf  2  £1.  &  Bl.  382  ;  22  L.  J.,  Q.  B.  377  ;  17 
Jur.  117». 

Ballafltage— Trinity  Houie.  ] — ^Validity  of  grant 
of  monopoly  to  the  Trinity  house.  See  Rex  v. 
Trinity  House  Corporation,  1  Keb.  137,  250,  270, 
300,  331. 

Clyde  Kavigation  Duet— Xxemption.]  —  Sec 
Xew  Dumbarton  Steamboat  Co.  v.  Clyiie  Xari- 
ffation  Trustees,  8  Ct.  of  Sess.  Cas.  (3nl  ser.) 
850. 

Limeriek  Harbonr  Bnei — Llmeriok  Harbour 
Aet,  1867,  80  ft  81  l^ot.  o.  elv. — Skannon  Vaviga- 
tion  Aot,  8  ft  8  Viet  c.  61.] — Dues  payable  on 
vessels  rei)orted  at  the  custom-house  of  Limerick 
were  by  statute  payable  to  the  Limerick  Bridge 
commissioners,  who  by  10  &  11  Vict.  c.  cxcviii.  were 
constituted    Limerick    Harbour  commissioners, 
to  be  applied  in  the  construction  and  main- 
tenance of  docks  and  other  works  of  the  port 
which  the  commissioners  were    empowered   to 
execute.      Under  2  &  3  Vict.  c.  61,  and  acts 
amending  the    same,  certain    outports    in  the 
Shannon,  including  the  harbour  of  Foynes  and 
the  conservancy  thereof,  are  vested  in  commis- 
sioners of  public  works,  who  are  empowered  to 
levy  rates  on  vessels  using  the  outjwrts.    By  the 
Limerick  Harbour  Act,  1867,  the  piers  and  har- 
bours in  the  estuary  of  the  Shannon  then  vested 
in  the  commissioners  of  public  works  are  not 
comprised  in  the  harbour  and  port  of  Limerick  ; 
and  harbour  rates  are  defined  as  including  all 
rates  and  dues  leviable  in  the  port  and  harbour 
of  Limerick  under  the  act,  and  are  made  payable 
to  the  harbour  commissioners  in  lieu  of  those 
payable  under  the  former  acts ;  and  such  rates 
and  dues  include  dues  leviable  on  "  every  vessel 
from  any  port  in  Great  Britain  or  Ireland  report- 
ing at  the  custom-house  of    Limerick  or  dis- 
charging or  loading  within  the  port  or  at  the 
quays."     By  custom-house  regulations  all  vessels 
arriving  at  the  out|K)rts.  whether  from  foreign  or 
from  j)orts  of  the  United  Kingdom,  are  required 
to  report  themselves  at  the  Limerick  custom- 
house :— Held,  that  under  the  Act  of  1867  the 
Limerick  Harbour  commissioners  are  not  entitled 
to  dues  on  a  vessel  arriving  from  a  port  of  the 
United  Kingdom  and  discharging   at    Foynes, 
though  reported  at  the  Limerick  custom-house. 
Li meT^/^k Harbour  Commissioners y.Xane,  2  L.R., 
Ir.  473. 

Skerries  Lighthonie  Tolli.]  —  Vessels  bound 
from  Cork  to  Dublin  through  St.  George^s 
Channel  are  not  subject  to  the  toll  given  l»y 
3  Geo.  2,  c.  36,  to  the  Skerries  light  proprietor. 
Boyce  v.  Jones,  4  L.  R.,  Ir.  231. 

light  Duel — XxempUon — Landing  Persons 
at  Bunkering  Port.] — On  her  voyage  from 
Mediterranean  ports  to  Aarhuus,  in  Denmark, 

29—2 
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mark,  in  consequence  of  which  the  water  in  the 
dock  overflowed  the  bank  and  damaged  the 
property  of  a  njeighbonring  landowner.  The  tide 
had  never  been  Imown  to  rise  so  high  before,  but 
in  March,  1874,  it  had  risen  to  four  feet  above 
Trinity  high- water  mark.  On  that  occasion  there 
was  a  small  overflow  from  the  dock,  but  no 
damage  was  done  to  the  neighbouring  landowner. 
Previously  to  that  the  tide  had  never  risen 
above  three  feet  four  inches,  and  the  water  had 
never  overflowed  from  the  dock : — Held,  first, 
that  the  company  was  bound  to  keep  its  bank  up 
to  the  level  of  four  feet  above  Trinity  high- water 
mark,  and  was  liable  to  the  plaintiff  for  breach 
of  its  statutory  duty  in  not  doing  so.  Nltro' 
Pho»phate  and  OdanCt  ChemiA^l  Manure  Co.  v. 
London  and  St.  Kathurine  Dock  Co.y  9  Ch.  D.  503  ; 
39  L.  T.  433 ;  27  W.  R.  267— C.  A. 

Held,  secondly,  that,  independently  of  the 
act,  the  dock  company  was  bound  as  a  riparian 
owner  to  keep  the  bank  up  to  the  level  of  four 
feet  two  inches,  the  height  of  the  rest  of  the  river 
wall,  and  that  the  company  was  liable  to  the 
plaintiff  for  negligence  in  not  so  doing.    Ih, 

Held,  thirdly,  that  the  extraordinary  high  tide 
of  November,  1875,  although  an  act  of  God,  did 
not  excuse  the  dock  company  from  its  liability  ; 
but  that  it  ought  to  have  an  opportunity  oC 
shewing  that  the  damage  done  by  the  act  of 
God  aiikd  the  damage  done  through  its  negligence 
ought  to  be  apportioned.    Ih, 


the  S.8.  "  Chelona,"  laden  with  barley,  put  into 
Malta  for  bunker  coals.  The  master  there  took 
three  persons  on  board  who  desired  to  go  to 
England.  He  charged  them  no  passage-money, 
but  made  a  substantial  charge  per  head  for  their 
food,  for  which  he  did  not  account  to  the  owners. 
The  "  Chelona"  touched  at  Portland  for  bunker 
coals,  ^d  the  three  persons  were  there  landed. 
The  collector  for  the  general  lighthouse  authority 
at  Portland  demanded  light  dues,  which  he 
alleged  had  been  incurred  by  the  owners  of  the 
ship  in  consequence  of  such  lunding : — Held,  that 
the  ship  was  exempt  from  light  dues.  The  case 
was  analogous  to  that  of  the  master  taking  a 
friend  on  boanl  and  landing  him,  and  did  not 
fall  within  the  proviso  to  the  exemption  in  the 
onier  in  council  of  the  16th  of  May,  1893. 
Hay  V.  Trinity  Hov»e  Corporation^  66  L.  J., 
Q.  B.  90 ;  73  L.  T.  471  ;  44  W.  R.  188 ;  8  Asp. 
M.  C.  77. 

Ihingeaess  lighthoaM  Dues  —  Gra&tee  from 
Grown.] — Action  claiming  Dangeness  lighthouse 
dues  by  grantee  from  James  I.  against  customers 
collecting  the  same.  Gihs  v.  Onhast&n^  2  Keb. 
114. 

Toauftge — KeMorement.] — See  Richmond  Hill 
Steamship  Co,y.  Trinity  Houm  Corjioration^  ante, 
col.  26. 

3.  Docks. 
».  Separation  and  Seffiilatio&. 

Bight  to  Xoor.]— The  63rd  section  of  the  Har- 
bour, Docks  and  Piers  Clauses  Act  (10  &  11 
Vict.  c.  27),  which  imposes  a  penalty  upon  the 
master  of  any  vessel  who  shall,  without  permis- 
sion of  the  harbour-master,  moor  the  same  in  the 
entrance  (or  within  the  prescribed  limits)  of  any 
dock  or  harbour,  and  who  shall  not  remove  the 
same  upon  notice,  overrides  and  extinguishes  all 
local  and  private  rights  of  property  therein. 
Gardner  v.  Whitfirrd,  4  C.  B.  (N.8.)  665. 

The  assertion  of  such  local  or  private  rights 
does  not  exclude  the  jurisdiction  of  the  justices 
under,  the  act.    Ih. 

Xaintenance  and  Bepair.] — A  dock  company 
was  required  to  make  and  maintain  n  new  chan- 
nel, with  equal  depth  and  breadth  at  the  bottom, 
and  with  equal  inclination  of  the  sides  to  the 
former  channel : — Held,  that  a  duty  was  cast 
upon  the  company  to  repair  generally  the  banks 
or  the  new  course.  Reg,  v.  Bristol  Dock  Co., 
1  G.  &  D.  286  ;  2  Q.  B.  64  ;  2  Railw.  Cas.  699. 

High  Tide — Injury  to  adjoining  Land.! — A 

dock  company  was  authorised  by  its  special  act 
to  make  and  maintain  a  dock  and  works  connected 
therewith  according  to  the  levels  defined  in  plans 
and  sections  deposited  with  the  clerk  of  the 
peace.  The  dock  communicated  with  the  Thames 
by  an  artificial  channel,  through  which  the  water 
was  admitted.  The  sections  shewed  the  retaining 
bank  of  the  dock  and  channel  at  a  uniform  height 
of  four  feet  above  Trinity  high- water  mark.  The 
level  of  the  surrounding  country  was  some  feet 
below  Trinity  high-water  mark,  the  river  being 
kept  from  overflowing  by  means  of  a  river  wall 
four  feet  two  inches  above  Trinity  high- water 
mark.  The  company  allowed  its  retaining  bank 
to  be  at  one  point  several  inches  below  the  level 
of  four  feet.  In  November,  1875,  an  extra- 
ordinary high- tide  took  place,  and  the  river  rose 
to  four  feet  five  inches  above  Trinity  high-water 


Contract  tor.] — ^A  corporation  constituted 

for  the  purpose  of  carrying  on  a  particular  trade, 
entered  into  a  contract  for  cleansing  and  removing 
the  filth  and  dirt  accumulating  in  their  docks  and 
basins  : — Held,  that  such  a  contract  ought  to  have 
been  under  the  corporation  seal,  as  it  was  not  a 
contract  of  a  mercantile  nature,  nor  was  it  witk 
a  customer  of  the  compa;ny,  nor  was  it  of  a  charac- 
ter which  created  an  impossibility  that  it  should 
be  under  seal.  London  Dock  Co.  v.  Sinnott,  ^ 
El.  &  BL  347  ;  27  L.  J.,  Q.  B.  129  ;  4  Jur.  (N.a.> 
70  ;  6  W.  R.  165. 

Baifing  or  Deitroying  Wrecks.]— See  ViriaH. 
V.  Mersey  Dorks  and  Harbour  Board,  and  Casrr 

supra,  cols.  893—896. 

Pien — Liability  to  Bopair — TniBteei — Pro- 
prietor.]— Bv  the  Clyde  Navigation  Consolida- 
tion Act,  1858  (21  &  22  Vict.  c.  149),  s.  76,  the 
undertaking  of  the  Clyde  trustees  shall  in  terma- 
of  the  recited  acts  (which  include  3  &  4  Vict, 
c.  IIH),  consist  of  (inter  alia),  "  The  construction 
and  completion  of  the  several  wet  docks  or  tidal 
basins,  quays,  wharfs,  ferry  slips,  approaches, 
embankments  of  river  dykes,  and  all  other  worka 
and  improvements  shewn  and  described  on  the 
several  plans  and  sections  referred  to  in  the 
recited  acts,  and  thei'eby  authorised  to  be  made 
and  maintained."  By  s.  11  of  3  &  4  Vict.  c.  118. 
the  trustees  ataiongst  other  works  were  authorised 
to  reconstruct  the  piers  of  the  ancient  feny  of 
Erskine.  Sect.  50  enacted  that  "  the  said  quays 
should,  at  the  expense  of  the  said  trustees, 
but  with  the  consent  of  the  proprietors,  be 
repaired,  lengthened,  altered,  or  reconstructed," 
where  such  repair,  lengthening,  altering,  or 
reconstruction  should  be  render^  necessary  by 
the  work  carrietl  out  by  the  trustees  for  deepen- 
ing the  river.  The  trustees  having  enlarged  and 
reconstructed  the  piers  of  Erskine  ferry,  one- 
of  the  piers  was  damaged  by  a  ship,  and  the  pro- 
prietor brought  an  action  for  a  declaration  that, 
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the  tTustcea  were  bound  to  repair  the  pier  as 
part  of  their  undertaking.  The  trustees  denied 
liability  unless  for  damage  done  by  their  works  : 
— Held,  that  the  ferry  was  not  |)art  of  the 
undertaking  of  tbc  trustees,  and  they  were  not 
bound  to  repair  the  damage.  Clyde  Xarigatiim 
Trustea  v.  Blantyre  {Lord),  [1893]  A.  C.  703— 
H.  L.  (So.) 


By-laws,  Validity  of— Bisoliarge  of  Cargo — 
Xmploymont  of  Lvmpert.] — By  10  &  11  Vict. 
c.  27,  s.  83,  the  undertakers  authorised  by  any 
special  act  to  construct  a  dock  may  from  time 
to  time  make  such  by-laws  as  they  shall  think 
fit  for  (amongst  other  purposes)  regulating  the 
shipping,  unshipping,  and  removing  of  all  goods 
within  the  limits  of  the  dock,  and  for  regulating 
the  duties  and  conduct  of  all  persons,  as  well 
the  servants  of  the  undertakers  as  others, 
employed  in  the  dock.  A  dock  company,  who 
were  the  undertakers  under  a  special  act,  made 
by-laws  that  no  lumpers  should  be  allowed  to 
work  on  board  any  vessel  in  the  dock,  but  such  as 
were  authorised  by  the  company,  unless  peimis- 
sion  in  writing  had  been  previously  obtained 
from  the  superintendent  of  the  dock,  and  the 
servants  of  the  company  only  should  be  allowed 
to  work  within  the  dock  premises,  whether  on 
ship,  lighter,  or  shore  : — Held,  that  the  by-laws 
were  in  excess  of  the  powers  conferred  upon  the 
dock  company  by  s.  83,  and  were  therefore 
invalid.  Diek  v.  Badart,  10  Q.  B.  D.  387 ;  48 
L.  T.  391  ;  6  Asp.  M.  C.  49  ;  47  J.  P.  422. 

8t.   Katharine*!   Dooki — Bomb   Barge 


"With  no  one  on  Board — ''VeseeL"] — A  "dumb 
barge,"  a  river  craft  which  is  simply  propelled  by 
means  of  oars,  and  having  no  rigging  or  other 
equipment,  is  not  a  **  vessel "  within  the  meaning 
of  ss.  100  and  101  of  the  London  and  St. 
Katharine  Docks  Act,  1864  (27  &  28  Vict. 
c.  clxzviii.),  notwithstanding  the  definition  of 
the  word  "  vessel "  in  the  interpretation  clause 
(s.  3)  of  the  Harbours,  Docks  and  Piers  Clauses 
Act,  1847,  10  Vict.  c.  27,  and  consequently  the 
owner  is  not  liable  to  a.  penalty  for  allowing  her 
to  remain  in  the  docks  regulated  by  the  former 
act  without  any  person  on  board.  Hedges  v. 
lAtndon  and  St.  Katharine  Docks  Co.^  5o  L.  J., 
M.  C.  46 ;  16  Q.  B.  D.  597  ;  54  L.  T.  427  ;  34 
W.  R.  603 ;  6  Asp.  M.  C.  539  ;  60  J.  P.  680. 

Statutory    Powers.]  —  The   statutory 


lowers  conferred  by  the  legislature  upon  dock 
companies  and  other  bodies  created  for  public 
purposes,  and  authorised  to  acquire  land  for 
such  purposes,  are  inserted  in  order  to  define — 
i.e.  limit — the  rights  conferred,  and  as  implying 
a  prohibition  against  the  exercise  of  more  exten- 
sive rights  which  such  companies  might  have  by 
virtue  of  their  ownership  of  property.  London 
Association  of  Shipoumers  v.  Londan  and  India 
Jhrks,  [1892J  3  Ch.  242 ;  67  L.  T.  238  ;  7  Asp. 
M.  C.*195— C.  A. 

By-lawt  and  Begnlationi— Validity— Confir- 
mation.]— The  power  of  making  by-laws  differs 
from  the  power  which  every  owner  of  property 
has  of  making  agreements  with  those  persons 
who  desire  to  use  it.  A  by-law  is  not  an  agrees 
ment,  but  a  law  binding  on  all  persons  to  whom 
it  applies,  whethet  they  agree  to  be  bound  by  it 
or  not.  All  regulations  made  by  a  corporate 
body,  and  intended  to  bind  not  only  themselves 
and  their  officers  and  servants,  but  members  of 
the  public  who  come  within  the  sphere  of  their 


operation,  may  be  properly  called  "by-laws" 
whether  they  be  valid  or  invalid  in  point  of  law, 
for  the  term  "  by-law  "  is  not  restricted  to  that 
which  is  valid  in  point  of  law.  Under  the  two 
statutes — the  London  and  8t.  Katharine  Docks 
Act,  1864,  and  the  Harbours,  Docks  and  Piers 
Clauses  Act,  1847  (10  Vict.  c.  27)— the  public 
have  certain  rights  to  use  the  docks  belonging  to 
the  London  and  St.  Katharine  Dock  Company, 
including  the  wharfs,  quays,  and  warehouses, 
and  the  company  are  empowered  to  make  by-laws 
and  regulations  and  chHrges  for  their  use ;  but 
such  regulations  and  by-laws  are  not  valid  and 
binding  until  made,  confirmed  and  published  as 
by-laws  in  the  manner  prescribed  by  the  act  of 
1847.    lb. 

Bnty  to  Bepair.] — Mandamus  to  dock  com- 
pany to  repair  their  canals.  Reg,  v.  Bristol  Bock 
€kf.f  supra,  coL  903. 


b.  Tolls  and  Dues. 

Liability  and  Amount.]— The  39  Geo.  3,  c.  49, 
s.  137,  gives  to  the  West  India  Dock  Company 
certain  rates  and  duties  of  all  goods  imported 
from  the  West  Indies  which  shall  be  landed  from 
on  board  any  ship  entering  into  and  using  the 
docks  ;  which  rates  are  directed  to  be  *'  accepted 
for  the  use  of  the  docks,  and  the  quays,  wharfs 
and  cranes,  and  other  machines  belonging  thereto, 
and  the  land^waiter^s  fees  on  account  of  such 
goods  after  being  unshipped,  and  all  charges 
and  expenses  of  wharfage,  landing,  housing  and 
weighing  such  goods,  and  of  such  cooperage  as 
the  same  may  want  after  being  unshipped,  and 
all  rent  for  warehouse  room  for  twelve  weeks, 
and  all  charges  of  delivering  the  same  from  the 
said  warehouses."  The  latter  wonls  include  a 
delivery  of  the  goods  into  lighters  in  the  dock, 
as  well  as  an  immediate  delivery  from  the  ware- 
houses into  land  cairiages  placed  under  the 
cranes  of  the  warehouses,  although  for  the  pur- 
pose of  such  delivery  into  lightei-s  it  is  necessary 
to  put  the  goods  upon  trucks  in  order  to  carry 
them  across  the  quay,  and  afterwards  crane 
them  into  the  lighters.  Harden  v.  JSmith,  8 
East,  16. 

West  India  Ships— Stores — Veeessaries.]  — 
The  statute  giving  to  West  India  ships,  which 
have  discharged  their  homeward-bound  cargoes, 
in  the  docks  of  the  West  India  Company,  the 
use  of  the  light  dock  for  a  time  not  exceeding 
six  months  from  the  time  of  unloading,  on  pay- 
ment of  the  tonnage  duty  of  Gs.  Sd,  payable  on 
the  entrance  of  such  ships  into  the  import 
dock,  does  not  entitle  the  owners  to  ship  stores 
intended  for  the  use  of  such  ships  as  part  of  their 
outfit,  over  the  wharfs  of  the  light  dock,  without 
payment  of  wharfage  and  porterage,  as  in  case 
of  other  goods  shipped  by  way  of  merchandise  on 
the  outward-bound  voyage ;  aliter,  as  to  neces- 
saries intended  for  the  present  use  of  such  ships 
while  lying  in  the  dock  during  the  time  allowed 
by  the  act.    Blackcft  v.  SniUk,  11  East,  553. 

Hull  Book — Port  of  Ooole.] — Vessels  taking  in 
the  whole  or  a  part  of  their  cargo  in  the  port  of 
Goole,  and  proceeding  therewith  to  Hull,  are 
liable  to  pay  to  the  Hull  Dock  Company  the 
tonnage  duties  of  2d.  per  ton  under  42  Geo.  3, 
c.  xci.  s.  44.  Hull  Bock  Co.  v.  Priestley,  1  N.  &  M. 
85  ;  4  B.  &  Ad.  178. 

Vessels  proceeding  to  Hull  from  a  place  above 
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Goole  (as  Leeds),  and  not  touching  at  Goole, 
but  merely  passing  the  enti-ance  into  the  port  of 
Goole,  are  not  liable  to  tonnage  duty.    Jb. 

Ooodt  of  *' Similar  Hature,  Valae,"  ke.]  —  A 
company  was  empowered  by  an  act  to  charge  for 
the  landing  of  goods  in  their  dock,  the  several 
sums  mentioned  in  the  schedule  annexed,  and,  for 
articles  not  therein  particularised,  such  sums  as 
should  be  equal  to  the  sums  affixed  on  goods  "■  of 
a  similar  nature,  package,  value  and  quality,"  in 
the  schedule.  All  the  charges  mentioned  in  the 
schedule  were  of  small  fixed  sums,  none  being  ad 
valorem  except  the  charge  for  sculptured  marble 
and  marble  slabs.  At  the  end  was  a  note, 
"  Goods  not  included  in  the  foregoing  schedules 
to  be  charged  in  proportion  to  the  rates  therein 
specified,  according  to  size  and  weight"  :— Held, 
that  the  company  was  not  entitlecl  to  make  an 
ad  valorem  charge  for  the  landing  of  goods  not 
enumerated,  or  at  all  approaching,  in  '*  nature, 
value  and  quality,"  to  any  of  those  enumerated 
in  the  schedule.  Southampton  Dock  Co.  v.  /////, 
16  C.  B.  (N.8.)  567  ;  10  L.  T.  462  ;  12  W.  R.  800 
—Ex.  Ch. 

*<Hear  the  Eiver  Tyne."]— By  a  local  act,  a 
toll  or  tax  of  \d.  per  chaldron  was  imposed  upon 
the  owners  or  lessees  of  **any  collieries  or  coal 
mines  near  the  river  Tyne,"  for  ever)' chaldron  of 
coals  sold  or  deliverecl  by  them  to  be  exported 
from  or  out  of  the  river,  and  which  shall  be  so 
exported ;  such  toll  to  be  collected  or  received  at 
the  offices  or  places  respectively  when  the  con- 
tracts for  the  sale  or  delivery  of  such  coals  are 
usually  made,  in  aid  of  the  Tyne  Keelmen*s 
Charitable  Fund.  Since  the  formation  of  rail- 
ways and  docks,  the  services  of  the  kcelnien  in 
the  shipment  of  coals  on  the  Tyne  have  become 
unnecessary,  the  coals  being  brought  down  to  the 
wharfs  or  quays  by  railways,  and  shipiied  direct : 
— Held,  that  coals  shipped  on  the  Tyne  from 
collieries  "  near"  to  the  river  were  still  liable  to 
the  payment ;  and  that  a  colliery  situate  ten 
miles  from  the  Tyne  is  '*  near  the  river  Tyne," 
within  the  meaning  of  the  act.  Ty7ie  Keelmen 
Y.  DarUon,  16  0.  B.  (N.8.)  612. 

Held  also,  that  coals  brought  for  shipment  to 
the  Tyne  by  a  public  railway,  from  collieries 
which  before  the  formation  of  the  railway  had 
always  shipped  their  coals  on  the  river  Wear,  to 
which  they  had  been  conveyed  by  private  tram- 
ways from  the  collieries,  were  equally  liable  to 
the  keelmen's  dues.  Tym  Keelvten  v.  Elliott y  16 
C.  B.  (N.S.)  612. 

Lien  on  Ooodi  in  Hame  of  Broker  for  Charget.] 
— The  Commercial  Dock  Company  was  created 
by  a  statute,  and  empowered  to  distrain  and 
sell  ships  for  nonpayment  of  rates  and  charges 
due  for  dockage  of  ships,  receiving,  ware- 
housing and  storing  goods,  and  if  any  owner, 
consignor  or  consignee  of  any  goods  or  merchan- 
jlise  neglects  or  refuses  to  pay  rates  or  charges, 
the  company  may  detain  the  goods  until  paid, 
and,  if  removed  before  payment,  may  distrain 
any  goods  of  the  owner,  consignor  or  consignee, 
and  detain  and  sell  the  same,  or  may  pix)secute 
actions  for  those  duties.  The  10  &  11  Vict.  c.  27 
(Harbours,  Docks  and  Piers  Clauses  Act,  1847), 
8.  45,  contains  similar  provisions,  which  were  by 
a  subsequent  private  act  extended  to  the  dock 
company.  D.  having  purchased  from  the  owners 
some  timber  stored  at  the  Commercial  Docks,  and 
which  was  enteretl  in  the  books  of  the  company 


in  the  name  of  a  broker,  the  company  refused  to 
transfer  the  timber  into  D.*s  name,  on  the  ground 
that  the  broker  was  indebted  to  them  for  rent 
and  charges  in  respect  of  other  goods  standing 
in  his  name  in  the  books  of  the  company, 
although  D.  tendered  to  them  the  specific  rent 
and  charges  due  in  respect  of  the  goods  pur- 
chased by  him  : — Held,  first,  that  the  statutes 
conferred  on  the  company  no  right  to  do  so. 
DrcMvr  v.  Bosanquet,  4  B.  &  8.  460 ;  32  L.  J., 
Q.  B.  374  ;  9  Jur.  (N.8.)  458  ;  11  W.  R.  840— 
Ex.  Ch. 

Held,  secondly,  that  the  company  could  not 
rely  on  any  general  lien  to  that  extent  by  the 
common  law,  supposing  that  such  existed,  as  the 
statutes  must  be  taken  to  displace  such  right. 
lb. 

Extent  of  Powera  of  Biatron  for  Honpayment 

of  Batea.] — A  dock  company,  by  their  act  of 
incorporation,  was  empowered  to  receive  for  all 
goods  deposited  on  their  premises  rates  not 
exceeding  those  usually  paid  in  the  port  of 
London  for  wharfage  of  such  goods,  and  in  case 
default  was  made  in  payment  of  the  rates,  the 
collectors  or  the  company  were  to  retain  and  sell 
the  goods  or  any  part  of  such  goods,  and  out  of 
the  moneys  thence  arising  to  retain  and  pay  the 
rates  payable  in  respect  of  such  goods,  returning 
the  overplus  to  the  party  entitled ;  and  in  case 
such  goods  shall  be  removed  before  the  rates 
shall  be  paid,  it  shall  be  lawful  for  the  company 
to  take  and  distrain  or  sell  any  goods  of  the 
owner  thereof  in  manner  before  mentioned. 
Certain  rates  payable  in  respect  of  goods  belong- 
ing to  A.  which  had  previously  been  removed 
from  the  premises  of  the  company  being  unpaid, 
the  company  claimed  to  distrain  other  goods  of 
A.  then  on  the  premises  until  payment  of  the 
rates  due  in  respect  of  both  these  sets  of  goods. 
A.  had  applied  to  have  the  goods  then  on  the 
piremises  delivered  up  to  him,  and  was  informed 
by  the  comjxany  that  no  more  goods  would  be 
delivered  to  his  order  until  bis  debt  was  paid  or- 
reduced : — Held,  that  the  statute  enabled  the 
company  to  distrain  and  sell  any  goods  in  their 
possession  for  the  i^ecovery  of  rates  payable  in 
respect  of  other  goods  of  the  same  owner.  Gre^H 
v.  St.  Katharine  Dock  Co.,  19  L.  J.,  Q.  B.  53  ;  13 
Jur.  1116. 

Held  also,  that  the  above  facts  amounted  to  a 
distraining  and  detaining.    lb. 

Action  to  recover  Batee  paid  under  Invalid 
Be^nlationa.] — .I/cmm  v.  Mer»ty  Dorku  and  Har- 
bovr  Bmrd,  26  L.  T.  425  ;  20  W.  R.  700  ;  supra, 
col.  901. 

Primage  —Liability  of  Agent.]  —  Liability  of 
gratuitous  agent  landing  goods  for  London 
owners  for  prininge  at  Kawcastlc.  Ktwragtle-on- 
Tyne  i^Mattter  Pilot*  and  Seamen  of)  v.  Hammond^ 
supra,  col.  885. 


o.  Liability  of  Dock  Companiew. 

For  Aotf  of  Servantf.] — The  London  Dock 
Company  is  liable  for  the  negligence  of  their 
servants  in  unloading  goods,  although  the  com- 
))any  derives  no  profit  from  their  labour.  GibwH 
V.  Imjliit,  4  Camp.  72  ;  15  K.  R.  727. 

For  Injnriea  to  Veifela.] — ^Trustees  incorpo- 
i*ate<l  for  the  puri)08c  of  constructing  a  dock,  and 
who  receive  rates  and  have  funds  which  they 
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are  bonnd  to  apply  in  maintaining  and  cleansing 
the  dock,  so  that  it  may  be  in  a  fit  state  for 
vessels  to  enter,  are  liable  for  injury  to  a  vessel 
caused  by  an  accumulation  of  mud  in  the  dock, 
of  which  by  their  servants  they  had  the  means 
of  knowing,  and  were  negligently  ignorant. 
The  owner  of  a  cargo,  which  was  damaged  by 
reason  of  the  ship's  stranding  on  a  mud  bank 
negligently  left  at  the  entrance  of  a  harbour 
vested  in  the  Mersey  board  by  statute,  sued  the 
board  for  damage.  The  defence  was,  that  the 
board  acted  under  a  statute  ;  that  they  derived 
no  personal  benefit  from  the  management  of  the 
docks  ;  that  they  took  no  part  personally  in  the 
management,  but  merely  appointed  servants  and 
officers  in  discharge  of  their  public  duty ;  and 
that  the  negligence  was  not  theirs,  but  was  solely 
that  of  one  of  their  servants : — Held,  that  the 
case  of  public  statutory  trustees,  if  not  servants 
of  the  crown,  did  not  differ  from  that  of  absolute 
owners  levying  tolls  for  their  own  benefit,  and 
that  the  boaid  was  liable.  Mersey  Docks  v. 
Gihhs,  11  H.  L.  Cas.  686  ;  35  L.  J.,  Ex.  225  ; 
L.  R.  1  H.  L.  93 ;  12  Jur.  (N.8.)  571  ;  14  L.  T. 
677  ;  14  W.  R.  872— H.  L.  (E.) 


Opening  Book  before  Channel  Clear.] — 


In  an  action  by  owners  of  a  ship  against  the 
proprietors  of  a  dock  and  tidal  basin,  made  under 
the  powers  of  an  act,  and  for  the  use  of  which 
they  were  entitled  to  receive  tolls,  it  appeared 
that  the  dock  and  basin  were  opened  for  public 
use  on  the  3rd  of  March,  1859.  The  basin  opened 
into  a  river  between  two  piers,  distant  120  feet 
apart.  In  constructing  the  basin,  a  bank  was  put 
across  it  for  keeping  out  the  water  during  the 
excavation.  When  the  excavation  was  completed, 
the  operation  of  cutting  through  the  bank  was 
commenced  ;  and  at  the  time  of  the  accident  to 
the  ship,  a  channel  seventy  feet  wide  had  been 
cleared  through  the  bank  opposite  the  middle  of 
the  space  between  the  piers  at  the  entrance  of 
the  basin.  At  the  time  when  the  dock  was 
opened,  the  seventy-feet  channel  had  been  exca- 
vated at  about  three  feet  six  inches  above  the 
bottom  of  the  rest  of  the  basin,  and  the  dredging 
of  the  channel  was  continued  from  that  time 
until  the  plaintiffs  ship  went  out.  The  ship, 
which  was  of  674  tons  burden,  entered  the  dock 
on  the  9th  of  March,  and  having  received  a 
cargo,  went  out  on  the  19th  of  March,  under  the 
charge  of  a  river  pilot,  and,  whilst  proceeding 
through  the  basin,  grounded  on  the  Imnk.  The 
channel  was  not  marked  by  buoys  or  otherwise. 
The  pilot,  who  had  taken  a  larger  ship  out  on 
the  8th  March,  knew  the  state  of  the  basin  : — 
Held,  first,  that  it  was  the  duty  of  the  proprietors 
of  the  dock  to  take  reasonable  care  to  make 
their  dock  and  basin  safe  for  navigation  before 
they  opene<l  them  to  the  public  :  and,  therefore, 
they  were  I  iable  for  negligence  in  opening  them 
before  the  channel  had  been  well  cleared.  Thomv- 
sm  V.  N.  E.  Uy„  2  B.  &  S.  106 ;  31  L.  J.,  Q.  B. 
194 ;  8  Jur.  (N.8.)  991  ;  6  L.  T.  127 ;  10  W.  R. 
404— Ex.  Ch. 


Knowledge  of  Pilot.] — Held,  secondly, 


that  assuming  the  knowledge  of  the  state  of  the 
basin  by  the  pilot  to  be  the  knowledge  of  the 
owners  of  the  ship,  it  was  no  excuse  for  the  dock 
proprietors,  inasmuch  as  they  contended  that 
the  state  of  the  basin  was  not  such  as  to  make 
it  imprudent  to  take  the  vessel  out ;  and  the  jury 
had  negatived  mismanagement  on  the  part  of 
those  who  had  charge  of  the  vessel.    Ih, 


Liability  fbr  Bamage  to  Ship  by  Oronnd- 

ing.] — By  a  local  act  for  better  preserving  a 
harbour,  trustees  were  appointed  to  carry  the 
act  into  execution.  .  They  might  elect  a  harbour- 
master, who  might  direct  any  person,  having  the 
command  of  any  vessel  entering  into  or  i^ing 
within  the  harbour,  to  anchor  and  place  the  same 
in  such  situation  within  the  harbour  as  he  should 
direct.  After  the  passing  of  the  act  pome  coals 
were  shot  into  a  berth  in  the  harbour,  which 
rendered  it  dangerous.  The  trustees,  at  a  board 
meeting,  having  had  notice  of  the  state  of  the 
berth,  gave  directions  to  their  clerk  to  have  the 
coals  removed,  and  the  coals  were  accordingly 
partly,  but  not  sufficiently,  removed  at  their 
expense.  After  this  the  harbour-master,  with- 
out the  knowledge  of  the  trustees,  directed  the 
plaintiff  to  place  his  vessel  in  the  berth.  He 
did  so,  and  the  vessel,  while  lying  there,  sus- 
tained damage  in  consequence  of  the  berth  being 
unsafe.  The  harbour-master  knew  that  the 
berth  had  been  unsafe  and  what  had  been  done 
to  it,  but  neither  he  nor  the  trustees  knew  that 
the  berth  continued  unsafe  when  he  directed  the 
plaintiff  to  place  his  vessel  in  it : — Held,  that 
there  was  no  evidence  to  warrant  a  verdict  against 
the  trustees.  Metcalfe  v.  Iletherington^  5  H.  &  N. 
719  ;  11  Ex.  267  ;  8  W,  R.  475— Ex.  Ch. 

The  trustees  of  a  dock,  being  about  to  open  a 
new  one  under  the  authority  of  parliament, 
issued  a  notice  addressed  to  shipowners,  mer- 
chants and  others,  describing  the  accommoda- 
tion which  their  new  dock  would  afford  to 
shipping,  and  containing  a  statement  that  "  the 
depth  of  water  on  the  dock  sill  was  twenty-six 
and  twenty-three  feet  at  the  highest  spring  tides, 
and  fifteen  feet  at  the  lowest  neaps "  : — Held, 
that  this  amounted  to  a  warranty  that  there  was 
an  available  depth  of  water  in  the  entrance 
channel  approximating  that  mentioned  in  the 
notice ;  and  that  the  trustees  were  responsible 
to  the  owuera  of  a  ship,  who  trusting  to  the 
representation  contained  in  the  notice,  entered 
the  dock  to  load,  and  were  delayed  and  put  to 
expense  in  consequence  of  the  insufficiency  of 
water  in  the  channel  to  enable  her  to  complete 
her  loading  in  the  dock.  Willianu  v.  Swansea 
Harbour  Trustees,  14  C.  B.  (N.8.)  845. 

The  "R.,"  which  was  anchored  in  F.  outer 
harbour,  having  to  be  beached  in  the  inner 
harbour,  S.,  the  harbour-master,  directed  the 
master  of  the  **  R."  where  to  beach  her.  Before 
the  "  li."  left  the  outer  harbour,  S.  came  on 
board,  although  a  Trinity  house  pilot  was  in  the 
vessel,  and,  when  she  had  arrived  near  the  place 
where  she  was  to  be  beached,  gave  directions  as 
to  the  lowering  of  her  anchor.  The  "  R."  over- 
ran her  anchor  and  grounded  on  it,  sustaining 
damage.  In  an  action  against  the  harbour  com- 
missioners and  S.,  the  court  found,  as  a  fact,  that 
there  was  negligence  on  the  part  of  S.,  and  that 
the  place  where  the  *'R."  grounded  was  outside 
the  jurisdiction  of  the  harbour  commissioners  : — 
Held,  that  the  duties  of  the  harbour-master  com- 
prised directions  as  to  the  mooring  and  beaching 
of  vessels ;  that,  by  giving  directions  when  he 
went  on  board,  S.  had  resumed  his  functions  as 
harbour-master,  and  that  he  and  the  commis- 
sioners were  therefore  liable  for  the  damage  done 
to  the  "  R."  The  Rhosina,  or  Edwards  v.  FaU 
Ttwuth  Harbour  CommissitmerSj  54  L.  J.,  Adm. 
72  ;  10  P.  D.  131  ;  53  L.  T.  30  ;  33  W.  R.  794  ; 
6  Asp.  M.  C.  460— C.  A. 

The  plaintiffs'  vessel,  having  fouled  her  pro- 
peller whilst  entering  the  port  and  harbour  of 
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Port  Talbot,  was,  with  the  authority  of  the  fore- 
man docksman,  in  the  absence  of  the  harbour- 
master through  illness,  placed  in  a  lock  leading 
into  the  dock  for  the  puipose  of  being  put  upon 
the  ground  for  repairs.  On  the  vessel  taking  the 
ground  she  sustained  damage  to  her  bottom  by 
sitting  upon  the  sill  of  the  old  lock  gates,  which 
had  not  been  removed  when  the  lock  was 
lengthened.  It  appeared  that  the  foreman 
docksman  did  not  know  the  condition  of  the 
bottom  of  the  lock,  and  informed  the  master  of 
the  ship  of  it.  In  an  action  by  the  shipowners 
against  the  dock  authority : — Held,  that  the 
docksman  had  authority  to  allow  such  user,  so  as 
to  render  the  defendants  liable  for  the  damage 
ensuing,  and  that  he  ought  to  have  known  of  the 
sill  and  warned  the  plaintiffs'  vessel  of  the  dan- 
ger. T?^e  Apollo,  Apollo  (^Oumera)  v.  Port  Talbot 
Co.,  61  L.  J.,  Adm.26  :  [1891]  A.  C.  499  ;  65  L.  T. 
590  ;  7  Asp.  M.  C.  116  ;  55  J.  P.  820— H.  L.  (E.) 
By  a  private  act  of  parliament,  the  defendants 
were  appointed  as  guardians  of  the  port  and 
harbour  of  Wisbech,  with  prescriptive  rights  to 
receive  tolls,  to  be  applied  to  improving  the 
harbour  and  port,  and  provision  was  made  for 
the  appointment  of  one  or  more  harbour-masters 
for  regulating  the  placing  and  mooring  of  vessels, 
and  for  preventing  and  removing  obstructions. 
A  later  act  gave  the  defendants  the  same  rights 
over  a  channel  called  the  New  Cut,  which  had 
been  constructed  partly  for  better  drainage  and 
partly  in  place  of  the  old  channel  forming  part 
of  the  port  and  harbour,  and  was  vested  in  com- 
missioners. A  vessel  was  berthed  in  the  New 
Cut,  under  the  direction  of  the  defendants' 
harbour-master,  and  sustained  damage  to  her 
bottom,  owing  to  the  unfit  state  of  the  berth. 
In  an  action  brought  by  the  shipowners  against 
the  harbour  authority : — Held,  that  the  defen- 
dants were  liable  for  the  damage  arising  from  the 
neglected  state  of  the  channel.  The  Burlington, 
72  L.  T.  890  ;  8  Asp.  M.  C.  38— C.  A. 

Adxnittanoe  to  Boek  —  Semoteneti  of 

Bamage.l — In  an  action  for  a  breach  of  contract, 
in  not  admitting  the  plaintiff's  ship  into  the 
defendant's  dock,  whereby  she  grounded  when 
the  tide  ebbed,  and  was  damaged,  it  appeared 
that  the  ship  left  in  ballast  a  dry  dock,  where 
she  had  been  repaired,  and,  in  charge  of  a  pilot, 
was  towed  by  a  steam-tug  to  the  dock,  where 
she  arrived  about  high  water.  In  consequence 
of  the  chain  of  the  dock  gate  being  broken,  she 
could  not  be  admitted.  The  captain  was  un- 
acquainted with  the  navigation,  and,  considering 
that  the  ship  was  not  sufficiently  ballasted  to  go 
to  sea,  directed  her  to  be  anchored  where  she  was. 
At  the  ebb  of  the  tide  she  grounded  and  was 
damaged.  There  was  conflicting  evidence  as  to 
the  state  of  the  weather.  The  jury  was  asked, 
flrst,  whether  there  was  a  place  of  safety  to  which 
the  ship  could  have  been  taken  before  the  tide 
ebbed  ?  and,  secondly,  whose  fault  was  it  that  she 
was  not  taken  there  1  Upon  the  first  question 
they  returned  no  answer,  being  unable  to  agree, 
but  replied  to  the  second,  that  neither  the  captain 
nor  the  pilot  was  to  blame : — Held,  per  Martin, 
B.,  that  the  damages  were  not  too  remote  to  be 
recovered  by  the  plaintiff.  Per  Pollock,  C.B., 
Channell,  B.,  and  Pigott,  B.,  that  the  finding  of 
the  jury  was  not  sufficient  to  enable  them  to 
come  to  a  conclusion,  and  that  there  must  be  a 
new  trial.  Wilson  v.  Xewport  Dock  Co.,  4  H.  &  C. 
232  ;  35  L.  J.,  Ex.  97  :  L.  R.  1  Ex.  177  ;  12  Jur. 
(N.S.)  233  ;  14  L.  T.  230  ;  14  W.  R.  558. 


Grouiidiiig.] — See  XX.  Collision,  ante,  coL 
721 ;  XXIII.  Whabfinobb,  ante,  coL  879. 

Iqjvxy  to  Goods  —  Stowing  Winei  mad 
Spirits  in  Doeki.] — The  rate  table  of  a  dock 
company  contained  the  following  provisions : 
"Wines  and  spirits  (rum  and  British  spirits 
excepted)  landed  in  the  docks  will  be  chargeable 
with  the  following  rates:  .  .  .  The  company 
will  not  be  responsible  for  deficiencies  on  wines 
or  spirits  imported  in  casks  not  made  of  oak,  nor 
on  spirits  exceeding  20  per  cent,  overproof  ;  but 
is  answerable  for  deficiencies  in  quantity  on 
those  contained  in  other  casks  housed  with  the 
company,  beyond  one  gallon  per  cask  for  each 
year  or  part  of  a  year  the  goods  shall  remain  in 
their  custody,  provided  such  deficiencies  be 
claimed  of  the  company  within  six  months  after 
delivery,  and  shall  be  satisfactorily  established 
by  the  customs*  gauge  on  landing  and  delivery. 
.  .  .  Rates  and  charges  on  rum.  .  .  .  When 
rum  is  imported  in  cabks  made  of  proper  oak, 
the  company  engages  to  be  responsible  for  defi- 
ciencies in  measure,  which  shall  exceed  one 
gallon  per  cask  for  each  year,*'  &c  : — Held,  in  an 
action  for  loss  of  brandy  housed  with  the  com- 
pany, that,  under  the  above  provisions,  they 
would  not  be  liable  for  a  diminution  in  alcoholic 
strength,  though  exceeding  one  gallon  per  cask, 
the  deficiency  contemplated  being  a  deficiency 
in  actual  bulk  ;  but  that  if  such  diminution  was 
caused  by  their  negligence,  they  were  liable, 
apart  from  contract.  La  mare  v.  London,  and 
St.  Katharine  Docks  Co.,  39  L.  T.  330. 

Belay  of  Penoni  Uiing  Swing  Bridge.] — A 

dock  company  having  a  swing  bridge  on  a  public 
highway,  is  bound,  in  the  passing  of  vessels,  to 
use  all  reasonable  means  (both  as  to  the  number 
of  men  employed  and  number  of  ships  passed  at 
a  time)  to  prevent  unnecessary  delay  :  and  if 
they  do  not  do  all  which  can  be  expected  of 
reasonable  men,  and  if  anyone  is  obstructed  in 
consequence,  such  obstruction  will  render  them 
liable  for  the  injury  sustained.  Wiggins  v.  Bod* 
dington,  3  Car.  &  P.  544. 

Injury  to  ^litort.] — A  dock  company  pro- 
vided gangways  from  the  shore  to  the  ships 
lying  in  their  dock,  the  gangways  being  made 
of  materials  belonging  to  the  company  and 
managed  by  their  servants.  The  plaintiff  went 
on  boaiti  a  ship  in  the  dock  at  the  invitation 
of  one  of  the  ship's  officers,  and,  while  he  was 
on  board,  the  servants  of  the  company,  for  the 
purpose  of  the  business  of  the  dock,  moved  the 
gangway,  so  that  it  was,  and  to  their  knowledge, 
insecure.  The  plaintiff,  in  ignorance  of  its  inse- 
curity, returned  along  it  to  the  shore,  the  gang- 
way gave  way,  and  he  was  injured  : — Held,  that 
there  was  a  duty  on  the  company  towards  the 
plaintiff  to  keep  the  gangway  reasonably  safe, 
and  that  he  was  entitled  to  recover  damages 
from  them  for  the  injuries  he  received.  Smith  v. 
London  and  St.  Katharine  Docks  Co.,  37  L.  J., 
C.  P.  217  ;  L.  R.  3  C.  P.  326  ;  18  L.  T.  403  ;  16 
W.  R.  728. 

Licenoo  to  use  Oraving  Book — ^Intoreot  in 
Land — Statute  of  Trandt— -Contraot  with  Coi^ 
poration — ^Kot  under  Seal.] — A  municipal  cor- 
poration received  a  fee  from  a  shipowner  to 
enter  his  vessel  for  her  turn  at  a  graving  dock 
belonging  to  the  corporation.  The  corporation 
allowed  another  vessel  to  take  the  turn  of  the 
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plaintiffs  ship.  In  an  action  against  the  corpora- 
tion for  damages : — Held,  that  the  contract,  not 
being  a  contract  concerning  an  interest  in  land, 
need  not  be  in  writing  under  the  4th  section  of 
the  Statute  of  Frauds  ;  or  under  seal,  being  a 
matter  of  constant  occurrence  and  daily  neces- 
sitv.  Wells  V.  Ktngston-y pan- Hull  CorporatUm^ 
44  L.  J.,  C.  P.  257 ;  L.  R.  10  C.  P.  402  ;  32  L.  T. 
615  ;  23  W.  R.  562  ;  2  Asp.  M.  C.  580. 

Poor  Bate— LlghthoiiM  Anthority.  j— A  light- 
house tower  containiog,  besides  the  itxtms  for  the 
light  and  apparatus,  a  room  for  working  a  post- 
office  telegraph  used  for  the  exclusive  benefit  of 
the  owners  of  the  tower,  who  were  proprietors  of 
docks  having  no  power  to  make  profits,  held  not 
ratable  to  the  poor ;  but  adjoining  buildings 
occupied  by  the  lighthouse  keepers  held  ratable 
at  their  value  as  connected  with  the  lighthouse 
and  telegi-aph  station.  Mer»ey  Dock*  and  Har- 
hour  Board  v.  lAanslian  (^Oeersfem),  54  L.  J., 
Q.  B.  49  :  14  Q.  B.  D.  770  ;  52  L.  T.  118  ;  33 
W.  R.  97  ;  3  Asp.  M.  C.  358  ;  49  J.  P.  164. 

17  &  18  Vict.  c.  104,  8.  430,  applies  only  to 
lighthouses  under  the  general  lighthouse  authori- 
ties. S.  C.y  in  court  below,  51  L.  T.  62  ;  5  Asp. 
248  ;  48  J.  P.  301. 

Poor  Bate — ^Doolu.] — Occupiers  of  a  dock  held 
not  liable  to  pay  poor  rates  in  respect  of  harbour 
and  tonnaee  dues,  but  only  in  respect  of  dues 
payable  by  ships  using  the  dock.  Berwick  liar- 
Intur  QrmmiMtoTier*  v.  Tweedmontk  (Church' 
wardens),  54  L.  T.  159  ;  5  Asp.  M.  C.  532. 

d.  Duties  of  Dookxnaetere  and  Others. 

Bookmasten — ^Diieretion  of— How  XzereiMd.  ] 

— A  dockmaster  is  invested  with  a  discretion  to 
be  exercised  for  the  benefit  of  all  the  ships  in 
the  harbour,  and  the  master  of  a  vessel  is  there- 
fore bound  to  obey  the  dockmaster,  and  to  assist 
in  the  removal  of  his  ship,  even  though  if  the 
interests  of  the  ship  alone  might  be  considered 
the  removal  was  injudicious.  Th4!  ExeeUUtr,  37 
L.  J.,  Adm.  64  ;  L.  R.  2  A.  &  E.  268  ;  19  L.  T.  87. 

Action  agalnit.] — In  an  action  against  a 


harbour-master  for  loss  of  the  cargo  of  a  foreign 
merchant  vessel  through  her  heeling  over  upon 
taking  the  ground  in  the  harbour,  it  being 
admitted  that  the  master  brought  her  in,  in 
order  to  take  the  ground  ;  and  that  being  sharply 
built,  she  could  not  safely  do  so,  unless  there  was 
mud  of  sufficient  depth  and  strength  to  suppoii; 
her ;  and  the  case  for  the  owner  of  the  vessel 
being  that  at  a  certain  point  there  was  such  mud. 
but  that  she  took  the  ground  before  she  could 
get  there,  owing  to  there  not  being  sufficient 
iiepth  of  water  for  a  vessel  of  her  draught : — 
Held,  that  the  question  of  negligence  on  the  part 
of  the  harbour-master  would  depend  upon  the 
knowledge  or  information  he  had  of  the  build 
and  draught  of  the  vessel ;  and  that  in  the 
absence  of  knowledge  on  his  part,  it  was  the 
duty  of  the  captain  to  inform  him  ;  and  that,  as 
it  was  materially  misrepresented  to  him  by  the 
captain,  he  was  not  responsible  for  the  result. 
Lloyd  V.  Iron,  4  F.  &  F.  1011. 

Bnty  of  lUfter  of  Ship— Bamage — Liability.] 

— ^When  a  ship  is  moored  in  dock,  it  is  generally 
the  duty  of  her  master  to  keep  on  board  a  suffi- 
cient crew  to  protect  the  vessel  against  oniinary 
risks.  A  ship  after  having  been  moored  in  a 
dock,  was  subsequently,  by  order  of  the  dock- 
master,  removed  to  another  part,  from  which,  by 


the  negligence  of  her  master  and  his  disobedience 
of  the  dockmaster*s  orders,  she  broke  loose  and 
damaged  the  docks : — Held,  that  the  ship  was 
liable  for  the  damage;     The  BxceUior,  supra. 

Harbonr-maiter— Injury  to  Ship  in  attempting 
to  enter  Bock.]— The  authority  of  a  harbour- 
master over  a  vessel  entering  a  dock  is  not 
limited  by  his  knowledge  that  there  are  persons 
on  board  the  vessel  more  familiar  with  the  local 
circumstances  of  the  place  than  he  is.  The  latter 
are  not  at  liberty  to  disregard  the  orders  of  the 
harbour-master  because  they  think  that  he  is 
making  a  mistake.  It  is  only  in  the  last  resort, 
and  when  the  danger  is  fully  obvious,  that  the 
orders  of  the  harbour-master  should  be  dis- 
obeyeil.  Reney  v.  Kirkcudbright  Magigtrates^ 
61  L.  J.,  P.  C.  23  ;  [18921  A.  C.  264  ;  67  L.  T. 
474  ;  7  Asp.  M.  C.  221— H.  L.  (Sc.) 

Semble,  that  the  master  of  a  vessel  is  not 
affected  by  the  knowledge  of  a  local  pilot  whom 
he  has  taken  on  board  to  assist  him,  so  as  to 
make  the  owners  of  the  vessel  responsible  for 
the  omission  of  such  pilot  to  inform  the  master 
of  a  local  danger.    lb. 

Collision  oanied  by.] — See  XX.  Colli- 


SI027,  Th4f  Cynthia,  and  Cases  ante,  coL  723. 

XXV.  SHIPBROKERS  AND  AGENTS. 

1.  Commissi  an  and  Employment,  914. 

2.  Liabilities,  919. 

1.  Commission  and  Employment. 

Oommiifion,  whether  Contingent]— A  ship- 
broker  is  entitled  to  ol,  per  cent,  on  the  gross 
freight  of  a  ship,  though  payment  of  a  part  is 
contingent  on  the  arrival  of  the  vessel  home. 
Boljerts  v.  Jackson,  2  Stark.  225  ;  19  R.  R.  706. 

The  actual  earning  of  freight  under  a  charter- 
party  is  not  a  condition  precedent  te  the  right  of 
the  shipbroker  to  his  commission  for  procuring 
the  execution  of  the  charter.  Hill  v.  Kitching^ 
3  C.  B.  299  :  15  L.  J.,  C.  P.  251. 

A.,  a  shipbroker,  procured  a  charterparty  to  be 
made  between  B.,  a  shipowner,  and  C,  under 
which  the  owner  contracted  to  bring  home  a 
cargo  of  guano,  and  the  merchant  agrml  to  pay 
fi-eight  at  the  rate  of  4/.  15«.  per  ton,  to  be 
reduced  to  Al,  \2s,  Sd.  if  the  ship  did  not  arrive 
off  Cork  or  Falmouth  on  or  before  a  given  day. 
There  was  no  express  engagement  on  the  part  of 
C.  to  ship  a  cargo  : — Held,  that  Ai  was  entitled 
to  recover  from  B.  upon  a  quantum  meruit  for 
his  procuring  the  charter  to  be  executed,  with- 
out shewing  the  arrival  of  the  vessel  on  or  before 
the  day  mentioned,  and  notwithstanding  only  a 
very  small  quantity  of  guano  had  been  shipped 
and  a  small  amount  of  freight  actually  earned  ; 
that  the  amount  of  compensation  due  to  him 
was  a  question  for  the  jury ;  and  that,  in  esti- 
mating such  compensation,  they  were  properly 
guided  by  evidence  of  what  was  customary  in 
similar  cases.    lb. 

If  a  broker  charters  ships  at  a  commission  of 
2^  per  cent,  on  their  outwai^l  freight,  and  the 
like  on  their  homeward  freight,  and  the  charter- 
party  makes  it  contingent  what  the  amount  of 
freight  fhall  be,  the  broker  cannot  sue  for  any 
sum  till  the  contingency  is  determined.  Winter 
V.  Mair,  3  Taunt.  631. 

Semble,  the  broker's  commission  on  obtaining 
a  charterparty  is  5  per  cent,  on  the  freight, 
unless  there  is  a  special  agreement  or  the  ship  is 
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chartered  upon  a  tender.  Brown  v.  Naimey  9 
Car.  &  P.  204.  And  see  Bmd  v.  Rann,  10  B.  &  C. 
438  ;  8  L.  J.  (o.s.)  K.  B.  144,  infra;  Cohen  v. 
Paget  J  4  Camp.  96. 

The  broker  who  first  introduces  the  purchaser 
of  a  ship  to  the  vendor  is  entitled  to  his  com- 
mission, although  the  principals  complete  the 
negotiation,  and  other  brokers  unknown  to  each 
other  also  introduce  the  purchaser  and  vendor, 
who  had  communicated  with  each  other,  without 
and  before  the  introduction  of  any  broker. 
Cunard  v.  Van  Oppen,  1  F.  &  F.  716, 

If  the  negotiation  goes  off  by  the  fault  of  the 
broker  he  is  entitled  to  no  commission  or  expenses, 
other  than  such  as  have  been  occasioned  at  ship- 
owners* special  request.  DaUon  v.  Irrin,  4  Car. 
&  P.  289. 

The  charter  contained  a  provision  that  the 
ship  should  be  consigned  to  C.  &  Co.  at  Liver- 
pool, or  their  agents  at  her  port  of  discharge  in 
this  country ;  and  in  the  margin  was  a  memo- 
randum that  "this  charter  is  subject  to  3Z.  per 
cent,  payable  by  the  ship"  : — Held,  that  the  jury 
might  infer  from  A.'s  execution  of  the  charter  a 
contract  by  him  to  pay  C.*8  commission.  Smith 
V.  Bovtcher,  1  Car.  &  K.  578. 

Three  shipbrokers  agreed  in  writing  with  a 
shipowner  to  freight  his  ship  at  a  certain  com- 
mission, dividing  profits  of  commission.  One  of 
the  brokers  alone  paid  and  received  money  on 
account  of  the  ship,  and  delivered  to  the  owner 
an  account,  charging  a  sum  for  commission.  The 
owner  agreed  to  the  account,  but  objectetl  to  the 
commission.  There  was  no  adjustment  of  account 
between  the  brokers  : — Held,  that  an  action  for 
money  had  and  received  w^ould  not  lie  by  the  two 
brokers  against  the  third  for  their  share  of  the 
commission.  Bocill  v.  Ilanwwnd^  9  D.  jt  B.  186 ; 
6  B.  &  C.  149  ;  5  L.  J.  (0.8.)  K.  B.  145. 


Aotioni   for.] — It  is  no  answer  to  an 


action  by  a  broker  for  commission  for  procuring 
freight  that  the  charterparty  procured  was  such 
that  if  the  charterer  failed  to  obtain  certain 
licences  the  voyage  would  be  illegal.  Haines  v. 
Busk,  5  Taunt.  521  ;  1  Marsh.  191. 

When  two  brokers  are  referred  to  in  advertise- 
ments by  a  shipowner,  and  one  of  them  procures 
the  cargo  and  receives  the  freight,  and  the  other 
pays  the  charges  for  clearing  out  the  ship,  the 
latter  must  share  the  commission  with  the  former, 
and  cannot  by  usage  of  trade  maintain  an  action 
against  the  shipowner.  Hall  v.  Bens&n^  7 
Car.  &  P.  711. 


effected  between  them  for  that  voyage,  even 
though  they  may  employ  another  broker  to 
prepare  the  charterparty,  or  may  write  the 
charterparty  themselves.  Burnett  v.  Bouck^  ^ 
Car.  &  P.  620. 

If  a  broker  is  authorised  by  both  parties,  and, 
acting  as  the  agent  of  each,  communicates  to  the 
merchant  what  the  shipowner  charges,  and  also 
communicates  to  the  shipowner  what  the  mer- 
chant will  give,  and  he  names  the  ship  and  the 
parties  so  as  to  identify  the  transaction,  and  a 
charterparty  is  ultimately  effected  for  that 
voyage,  this  broker  is  entitled  to  his  commis- 
sion ;  but  if  he  does  not  mention  the  names  so 
as  to  identify  the  transaction,  he  does  not  get  his. 
commission  to  the  exclusion  of  another  broker, 
who  afterwards  introduces  the  parties  personally 
to  each  other.    lb, 

A  shipbroker  employed  to  sell  a  ship  which 
when  put  up  for  sale  was  bought  in,  is  not 
entitled  to  a  commission  on  the  sale.  Mestaer 
V.  Athlns,  1  Marsh.  76  ;  5  Taunt.  381. 

A  shipbroker  who  has  procured  a  bargain  for 

i  the  hire  of  a  vessel  is,  by  usage  in  the  city  of 

I  London,  entitled  to  a  certain  commission  on  the 

amount  of  freight  if  the  contract  is  perfected,. 

but  not  otherwise.    Read  v.  Bann,  10  B.  &  C. 

438  ;  8  L.  J.  (o.s.)  K.  B.  144. 

Even  where  the  contract  is  not  completed 
through  the  act  of  the  owner.  Broad  v.  TJtomas,, 
7  Bing.  99 ;  4  M.  &  P.  732  ;  4  Car.  &  P.  838  ; 
9  L.  J.  (O.S.)  C.  P.  32. 

Shipbrokers  were  employed  by  shipowners  to 
procure  charterers  for  certain  ships.  The  brokers 
introduced  the  owners  to  another  firm  of  brokers, 
and  negotiations  were  commenced  at  the  office 
of  the  last-named  firm  with  L.  for  the  chartering- 
of  these  ships.  The  negotiations  with  L.  came 
to  nothing ;  but  L.,  from  the  knowledge  thus 
acquired,  informed  M.  that  the  owners  had  a 
ship  in  want  of  a  charterer,  and  M.  became  the 
charterer  of  this  ship  of  theirs.  In  an  action 
by  the  brokers  to  recover  their  commission  from 
the  shipowners  on  the  charter  of  this  ship : — 
Held,  that  their  services  in  the  transaction  were 
too  remote.  Gibson  v.  Crick,  1  H.  &  C.  142  :  31 
L.  J.,  Ex.  304  :  6  L.  T.  392 ;  10  W.  R.  525.  S.C^ 
at  nisi  prius,  2  F.  &  F.  766. 

Where  by  the  terms  of  a  charterparty  a  vessel 
is  let  for  an  indefinite  period,  and  the  voyage  is 
general,  the  shipbroker  who  lets  the  vessel  is 
entitled  to  claim  commission  as  for  a  voyage  of 
that  description,  and  not  for  a  specific  voyage  on 
bonds.    Hull  v.  Pincent,  6  Moore,  228. 


When  Earned.] — To  enable  a  broker  to 

recover  a  commission  on  the  sale  of  a  ship,  the 
mere  fact  of  his  having  introduced  the  purchaser 
to  the  seller  will  not  be  sufficient ;  but  if  it 
appears  that  such  introduction  was  the  founda- 
tion on  which  the  negotiations  proceeded,  the 
parties  cannot  af  tei'wai^,  by  agreement  between 
themselves,  withdraw  the  matter  from  the  broker's 
hands  and  deprive  him  of  his  commission.  The 
broker  will  be  entitled  to  his  commission  if  he 
was,  up  to  a  certain  time,  the  agent  or  middle- 
man between  the  parties,  although  the  contract 
was  afterwards  completed  without  his  instru- 
mentality or  interference.  Wilkinson  v.  Martin, 
8  Car.  &  P.  1. 

The  usage  is  that  when  a  broker  has  brought 
the  captain  of  a  ship  and  a  merchant  together, 
and  they  by  his  means  enter  into  some  nego- 
tiation as  to  the  intended  voyage,  the  broker 
is  entitled  to  commission  if  a  charterparty  is 


Provision  in  Charterparty  ae  to  Broken.] — 

Ship  to  be  "consigned  to  charterers*  agents 
inwards  and  outwards,  paying  the  usual  com- 
mission."   See  Cross  v.  Pagliano,  ante,  col.  247. 

Cuitom  —  Evidenee   ae   to.] — A  declaration 
on  a  charterparty  stated  that   it  was  agreed 
betw^een    the    owner   of    the    ship    "  Maggie/' 
and  charterers,  that  "the  ship  should  load  a 
cargo  in  London  and  proceed  to  Hong  Kong- 
and  deliver  the  same,  the  ship  to  be  consigned 
to  the  charterers*  agents  in  China,  free  of  com- 
mission  on  that   charter"  ;  that  according  to 
the  custom  of  merchants  in  London,  when  a  ship 
chartered  in  London  for  China  is  agreed  to  be 
consigned  to  the  charterers*  agents,  whether  con- 
signee! free  of  commission  on  that  charter  or  not, 
I  it  is  the  right  and  duty  of  such  agents  to  procure 
'  a  charter  or  a  cargo  for  the  ship,  and  they  are 
I  entitled  to  be  paid  the  usual  brokers'  commission 
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on  the  amoant  of  freight  payable  under  such 
charter,  unless  excluded  by  special  contract ;  but 
in  case  the  owners  procure  a  charter  or  cargo  for 
the  ship,  without  any  default  of  the  consignees, 
the  consignees  are  entitled  to  the  brokers'  com- 
mission on  any  freight  payable  under  such 
charterparty,  unless  such  right  1»  excluded  by 
special  contract ;  that  the  ship  arrived  in  China, 
and  the  owners*  agents  as  consignees  performed 
their  duty  free  of  commission  on  the  outward 
voyage,  and  were  ready  to  procure  a  charter  or  a 
cargo  for  Hong  Kong;  that  the  charterer  did 
not  permit  them  to  procure  such  charter  or  cargo, 
but,  withont  the  default  of  the  owners*  agents, 
himself  procured  a  cargo.  Breach,  nonpayment 
by  the  charterers  of  any  commission  on  the 
cargo : — Held,  that  the  parol  evidence  of  the 
mercantile  usage  was  not  admissible  to  vary  the 
terms  of  the  charterpartv.  Phillippg  v.  BHnrdy 
1  H.  &  N.  21 ;  25  L.  J.,  Ex.  233  ;  4  W.  R.  486. 

The  defendants,  who  were  shipbrokers,  being 
employed  by  the  French  government  to  charter 
two  ships,  L.,  who  was  also  a  shipbroker,  in- 
formed them  of  two  ships,  tlie  "  New  York  "  ami 
the  "  Glasgow,"  open  to  charter.  After  corre- 
spondence between  L.,  the  defendants  and  the 
shipowners,  the  "  New  York  "  was  chartered  for 
six  months,  and  the  defendants  wrote  to  L.  that 
in  consideration  of  his  having  assisted  them  in 
getting  the  "  New  York  "  charter  they  agreed  to 
pay  him  a  commission  of  2^  per  cent.  The 
"Glasgow"  was  afterwards  chartered  and  the 
"  New  York  "  charter  was  renewed  for  a  further 
six  months.  L.  claimed  commission  on  the 
"  Glasgow  *'  charter  and  on  the  renewed  "  New 
York  *'  charter : — Held,  that  evidence  was  admis- 
sible of  a  custom  amongst  shipbrokers  that  an 
introducing  broker  should  receive  further  com- 
mission on  renewed  charters  notwithstanding  the 
written  agreement.  Alien  v.  SundiuSy  1  H.  &  C. 
123. 

In  order  to  prove  a  custom,  it  was  proposed  to 
ask  a  broker,  '*  What  is  the  custom  with  regard 
to  payment  of  brokers'  commission  when  the 
broker  introduces  another  broker  to  a  shipowner, 
which  shipowner  substantially  negotiates  with 
one  of  the  brokers  inti*oduced  ?" — Held,  that  this 
question  was  rightly  disallowed.  Oibgon  v.  Crick, 
supra. 

Where  A.  employs  B.,  a  broker,  to  procure  a 
charter,  and  B.  employs  C,  another  broker  : — 
Semble,  evidence  of  custom  as  to  which  broker 
is  entitled  to  the  commission  is  admissible.  Sm  ith 
V.  BoutcheTy  1  Car.  &  K.  573. 


HotiM  of  Vamef  of  Vettels.] — The  defen- 


dants, London  merchants,  employed  a  broker  at 
Liverpool  to  purchase  some  wool.  The  broker 
negotiated  a  sale  by  the  plaintiff  to  the  defen- 
dants of  certain  bales  deliverable  at  Odessa, 
'*  the  name  of  the  vessels  to  be  declared  as  soon 
as  the  wools  were  shippeil."  In  this  transaction, 
the  broker  acted  for  both  the  plaintiff  and  the 
defendants.  By  the  custom  of  Liverpool,  where 
a  contract  contains  a  stipulation  that  notice  of 
an  event  should  be  given  by  the  vendor  to  the 
vendee,  it  is  usual  for  the  vendor  to  give  the 
notice  to  the  broker,  who  communicates  it  to 
the  vendee : — Held,  that  the  defendants  were 
bound  by  such  usage,  and  therefore  that  a  notice 
by  the  plaintiff  to  the  broker  of  the  names  of  the 
vessels  on  which  the  wools  were  shipped  was  a 
performance  of  that  stipulation,  although  the 
broker  omitted  to  communicate  them  to  the 
defencUnts.     Grarejt  v.  Leggy  2  H.  &  N.  210  ;  26 


L.  J.,  Ex.  316  ;  3  Jur.  (N.8.)  519  ;  5  W.  R»  697— 
Ex.  Ch. 

Payment  on  Behalf  of  Ship.l — A  broker,  who 
had  received  money  for  the  snippage  of  goods 
on  account  of  the  owners  of  the  ship,  offered  to 
pay  it  to  the  captain,  who  was  also  managing 
owner,  by  a  cheque.  This  the  captain  declined, 
preferring  that  the  broker  should  open  a  credit 
for  him  at  a  bank  in  New  Brunswick  in  favour 
of  H.,  which  the  broker  did.  The  bank  accord- 
ingly paid  H.  250/.,  for  which  H.  gave  a  bill, 
drawn  by  him  in  favour  of  the  bank  upon  the 
broker,  who  accepted  and  paid  it  when  due.  The 
broker  having  sued  the  co-owners  for  the  balance 
of  his  account : — Held,  that  this  was  a  good 
payment  of  250/.  by  the  broker,  and  binding  on 
the  co-owners.  Ander/ton  v.  HlUiety  12  C.  B. 
499  ;  21  L.  J.,  C.  P.  150  ;  16  Jur.  819. 

Li«n.] — Shipbrokers  have  no  lien  on  the 


certificate  of  registry  for  advances  made  by  them 
to  the  owner  for  the  use  of  the  ship.  Gibson  v. 
Ingoy  6  Hare,  112. 

Lien  on  Cargoet— Agent  for  Bale.] — A., 


in  New  Brunswick,  employed  an  agent  in  London 
to  charter  vessels  for  carriage  of  deals  from  New 
Brunswick  to  be  consigned  to  the  agent  for  sale. 
A.,  in  breach  of  this  contract,  consigned  the  deals 
to  another  person  : — Held,  that  the  agent  had  a 
lien  on  all  the  cargoes  for  expenses  and  loss 
incurred  in  respect  of  each  vessel  chartered  by 
him,  but  not  for  commission  and  profits  which 
he  might  have  earned  if  the  vessel  had  been  con- 
signed to  him.  Yining  v.  Xtdlly  32  Beav.  529  ; 
2  N.  R.  212  J  9  Jur.  (N.8.)  976 ;  9  L.  T.  9  ;  11 
W.  R.  1052. 

Commiasion  on  Freight — Charterer!  aeting  ae 
Broken— Ship  loft.]— See  Sibsons  v.  Ship  JiaV' 
craig  CiKy  ante,  col.  383. 

Introdnoing  Buyer — Gonunisaion.] — Where  the 
sale  is  not  in  consequence  of  the  shipbroker's 
introduction  commission  is  not  payable.  White 
V.  Munro,  3  Ct.  of  Sess.  Cas.  (4th  ser.)  1011. 

Statntei  aa  to  Brokera.]— Shipbrokers  arc  not 
within  the  statutes  relating  to  brokers  in  London. 
Gibbons  v.  RuUy  4  Bing.  307  ;  5  L.  J.  (0.8.)  C.  P. 
176  ;  29  R.  R.  570. 

Loaa  on  £e-eharter— liability  of  Principal.] — 
The  defendants  chartered  a  ship  to  sail  to  T.  and 
there  load  a  cargo  at  60«.  per  ton  freight.  They 
wrote  to  the  plaintiffs  asking  them  to  instruct 
their  firm  at  T.  to  re-charter  the  ship  for  the 
defendants  at  the  best  rate  they  could  ;  and 
stating  that  if  there  should  be  a  loss  the  plaintiffs* 
draft  for  the  difference  should  be  honoured.  The 
rate  of  freight  at  T.  being  only  40*.  per  ton,  the 
plaintiffs  put  their  own  cargo  on  board,  drawing 
upon  the  defendants  for  the  difference  between 
40«.  and  60«.  freight.  The  ship  was  lost,  and  the 
defendants  refused  to  accept  the  draft : — Held, 
that  the  cargo  when  on  board  being  liable  to  the 
shipowner  for  freight  at  60«.  instead  of  40*.,  there 
was  such  a  loss  as  contemplated  in  the  letter,  and 
that  the  defendants  were  liable  for  not  accepting 
the  draft.  Yeames  v.  Linckayy  3  L.  T.  855  ;  9 
W.  R.  313. 

Sale  of  Ship — Commiaaion.] — See  Wilkinson  v. 
Alston^  and  Cases  ante,  col.  168. 

Paaaage  Broker.] — See  Morriss  v.  Howden^ 
supra,  col.  873. 
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2.  X.IABILITIES. 


In  Forwardiikg.] — On  a  bailment  to  a  shipping 
agent  to  forward  goods,  an  action  for  not  safely 
carrying  and  delivering  is  not  maintainable. 
PUUziig  V.  Le  Bran,  4  F.  &  F.  545. 

Bnt7  to  Examine  Ctoods.] — The  defendant,  who 
carried  on  business  at  B.,  and  hail  acted  there  as 
agent  for  the  plaintiffs,  who  were  merchants  at 
L.,  in  the  shipment  of  iron  to  Germany,  wrote 
to  the  plaintiffs  proposing  to  them  to  purchase  a 
quantity  of  scrap  iron,  describing  it  as  of  a 
specified  quality.  The  plaintiffs  desired  to  have 
an  offer  of  cost  and  freight  to  Rotterdam.  The 
defendant  stated  the  price,  but  his  inability  to 
make  an  offer  as  to  freight,  as  he  had  then  no 
ship  available,  but  expressed  his  conviction  that 
he  should  shortly  be  able  to  find  a  ship.  Before 
the  plaintiffs  closeil  with  the  offer,  the  defendant 
proposed  a  shi))  for  tlie  conveyance  of  the  iron. 
The  plaintiffs  accepted  the  purchase,  but  objected 
to  the  ship  as  too  small  to  take  the  whole  cargo, 
desiring  the  defendant  to  look  out  for  another. 
Thereupon  he,  as  agent  for  both  parties,  entered 
into  and  acceptetl  the  contract  of  sale,  and 
transmitted  it  to  the  plaintiffs.  He  afterwards 
engaged  a  vessel  to  convey  the  iron,  received  the 
same,  and  caused  it  to  be  shipped,  assuring  the 
plaintiffs  that  the  cargo  was  considered  a  iirst- 
rate  description  of  scrap  iron.  The  profit  of  the 
defendant  was  derived  from  commission  from 
the  seller  and  from  the  shi{)Owner : — Held,  that 
the  defendant  was  not  liable  for  damages  on 
account  of  the  iron  shipped  being  inferior  to  the 
descrip'tion  in  the  contract,  inasmuch  as  no  obli- 
gation to  see  to  the  quality  of  the  iron  arose  on 
the  employment  of  the  defendant  as  shipping 
agent,  there  being  no  evidence  of  usage,  nor  of 
an  engagement  by  him,  that  he  should  do  so. 
Zyilchenbart  v.  Alexander,  I  B.  &  S.  234  ;  30 
L.  J.,  Q.  B.  254  ;  7  Jur.  (N.8.)  1157  ;  4  L,  T.  412 ; 
9  W.  R.  670— Ex.  Ch. 

Broken  acting  as  Owners.]— Shipbrokers,  not 
being  owners  of  a  particular  ship,  though  they 
were  of  others,  having  issued  advertisements 
and  tickets  announcing  the  times  of  sailing,  and 
describing  the  ships  as  their' "  line "  ;  evidence 
was  given  that  if  they  were  owners  the  announce- 
ments would  be  in  the  same  form  : — Held,  that 
it  was  for  the  jury  to  say  whether  the  parties 
had  held  themselves  out  as  owners,  or  had  acted 
only  as  agents.  Simpson  v.  Yimng,  2  F.  &  F. 
426. 

Warranty  of  Authority.]- In  an  action  against 
a  broker  who  had  professed,  on  behalf  of  the 
owner  of  a  ship,  to  cnarter  her  to  the  plaintiffs, 
not  having  authority,  so  to  do,  and  who  had 
requested  them  to  charter  themselves  some  other 
ship,  and  they  having  chartered  a  much  larger 
ship  at  a  higher  freight : — Held,  that  they  could 
not  recover  from  the  broker  more  than  the  differ- 
ence of  freight  on  the  tonnage  of  the  former 
ship,  if  they  could  have  procured  one  of  similar 
size,  or  hatl  neglected  to  give  the  broker  notice 
of  the  substituted  ship,  so  that  he  might  use  the 
surplus  freight.     Mitchell  v.  Kahl,  2  F.  &  F.  709. 

Pilotage  Bnoi.] — The  fees  to  which  pilots  who 
are  carried  to  sea  against  their  will  or  beyond 
their  distance  are  entitle*!,  under  17  &  18  Vict, 
c.  104,  s.  397,  are  not  ''pilotage  dues"  for  which 
shipbrokers  are  liable  untler  s,  363.     Morteo  v. 


Julinn,  48  L.  J,,  M.  C.  126  ;  4  C.  P.  D.  216  ;  41 
L.  T.  71. 

CoMor  Claufe — ^Eifeot  o£] — See  Brydrn  t. 
Niehuhr,  col.  252 ;  Lockliart  v.  Falh,  and  Ckuesj 
col.  446  ;  Hansen  v.  Harrold,  coL  402. 


XXVI.  ADMIRALTY  LAW  AND  PRACTICE. 

1.  High    Ctmrt  of  Admiralty  and   AdmiraUy 
Division, 

a.  Jurisdiction. 

i.  Subject-matter,  921. 

ii.  Locality,  922. 

iii.  Maritime  Lien,  923. 

iv.  Between  Foreigner,  924. 

V.  Mortgages,  925. 

vi.  Assault  and  Ill-usage,  925. 
vii.  Personal  Injury — Ixms  of  Life,  925. 
(^As  to  other  vmtters  see  suh'heads  below.') 

b.  Actions  for  Wrongfully  Suing  in  Admi- 

ralty, 926. 
e.  Prohibitions,  926. 

d.  Chancery     Jurisdiction    in    Admiralty 
Matters,  936. 
2.  County  Ctntrts,  937. 
8.  Passtge  Ckmrt^  945. 

4.  CinqtU!  Ports^  945. 

5.  Vice-Admiralty,     Colonial,    and     Qmsular 

ConHs,  946. 

6.  B^gistrar,  Office  of,  948. 

7.  Ltw  Ajfplicable,  948. 

8.  High  Court,  not  of  Record,  948. 

9.  Wreck,  9iS. 

10.  Droits,  950. 

1 1 .  Beaconage,  951. 

12.  Illegal  Colours,  951. 

13.  Foreign  Enlistment,  951. 

14.  Prize,  951. 

15.  Wages  and  Disbursements,  952. 

16.  Bestraint,  953. 

17.  Possession,  9.55. 

18.  0}-uwnership,  957. 

19.  Xeecssaries. 

a.  Generally,  960. 

b.  What  are,  961. 

c.  Lien,  964. 

d.  Foreign  Ships,  965. 

e.  Priorities.  967. 

20.  Breach  of  Contract — Damage  to  Cargo,  968. 

21.  Slave  Trade—Piracy  Bounties,  971. 

22.  Practice. 

a.  Pmctitioners,  971. 

b.  Parties,  973. 

c.  Writ  and  Apixuirance,  975. 

d.  Arrest,  976. 

e.  Breaking  Arrest,  981. 
/.  Bail,  981. 

g.  Appraisement  and  Sale,  984. 
//.   Default  Proceedings,  987. 
i.    Stay  and  Transfer,  989. 
j.    Preliminary  Act,  992. 
k.  Plea^lings,  993. 
I.    Particulai-s,  995. 
f«.  Insi)ection  and  Discovery,  996. 
It.  Interrogatories,  997. 
0,  Assessors,  999. 
p.  Evidence,  1000. 
q.  Consolidation,  1001. 
r.  Amendment  of  Proceedings,  1001. 
*.  Jury,  1002. 
t  Right  to  Begin,  1003. 
u.  Tender,  1003. 

r.  Proceedings  in  Actions — ^Various,  1004. 
w.  Reference  to  Registrar,  1005. 
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X,  Decree — Judgment — Execution,  1007. 
y.  Security  for  Costs,  1009. 

23.  Appeals, 

a.  To  Court  of  Appeal.  1010. 

b.  To  Privy  Council,  1012. 

e.  From  County  Court,  1014. 

24.  CotU, 

fl.  GteneraUy,  1017. 
b.  Of  Reference,  1022. 
e.  Of  Appeal,  1024. 

See  also  IX.  Mobtgaoe  ;  XVIII.  Salyaob  ; 
XX.  CoLLisioir. 

1.  HioH  Court  of  Admiralty  akd 
Admiralty  Divibi(K. 

a,  Jiirlsdiotlon. 

See  also  sub-heads,  cols.  926,  seq.,  948 — 971, 
below. 

i.  Subject'tnatter, 

SubJeot-ittAtter  >-  Bottomiy.]  —  Whether  the 
court  has  or  has  not  jurisdiction,  depends  upon 
the  subject-matter.  Merettme  v.  Oibbont^  8  Term 
Rep.  267. 

It  has  cognizance  of  an  hypothecation-bond 
given  in  the  course  of  a  voyage,  though  executed 
on  land  and  under  seal.    lb. 

Trtlglit— Pziie.]— So  it  has  jurisdiction 

over  the  question  of  freight,  claimed  by  a  neutral 
Doaster  against  the  captor,  who  has  taken  the 
goods  as  a  prize.   Smart  v.  Wuljf^  3  Term  Rep.  323. 


Potaeuion.]— So  it  has,  in  a  cause  of 

possession,  jurisdiction  to  take  a  ship  from  a 
wrong-doer  and  deliver  her  over  to  a  person 
claiming  as  the  right  owner.  Blanshard,  In  re^ 
2  B.  JcC.  244  ;  8  D.  &  R.  177  ;  26  R.  R.  329. 


Torts  at  Boa.]— The  court  has  original 

jurisdiction  over  torts  committed  on  the  high 
seas,  and  therefore  over  a  collision  on  the  high 
seas  where  the  vessel  doing  the  damage  was  a 
keel,  or  a  vessel  without  masts,  usually  propelled 
by  a  pole.  TTie  Sarah,  Lush.  549.  And  see 
Caule  Y.  Choke,  2  Keb.  498,  infra,  col.  927. 

But  a  suit  to  recover  damages  for  a  tort  com- 
mitted in  a  foreign  country  will  not  lie,  if  no 
such  remedy  is  given  by  the  English  law.  The 
IIalley,h  Moore,  P.  C.  (N.8.)  262  ;  37  L.  J..Adm. 
33  ;  L.  R.  2  P.  C.  193  ;  18  L.  T.  879  ;  16  W.  R.  998. 

SalTago— Wliat  is  Sulijeot-matter  of.]— 

See  Oas  Float  WhUton,  No.  2,  infra,  col.  595. 

Pilotigo.]  —See    Tlie   Bee,  Pierce   y. 


Hopper,  ante,  col.  143. 

Bammgo  dono  by  Hogligenoo — Collision.] 

— If  through  the  negligence  or  misconduct  of 
those  on  board  a  ve^el  another  vessel  receives 
or  does  damage,  the  owners  of  the  wrongdoing 
vessel  would  be  liable  in  the  court  of  admiralty 
for  the  damage,  even  though  there  was  no 
collision  between  the  two  vessels.  The  Industrie, 
40  L.  J.,  Adm.  26  ;  L.  R.  3  A.  &  E.  303  ;  24  L.  T. 
446  ;  19  W.  R.  728  ;  1  Asp.  M.  C.  17. 

The  "  Blue  Bell,"  coming  up  the  channel  to 
Hartlepool  on  a  dark  morning,  was  compelled 
suddenly  to  port  her  helm  by  reason  of  the 
"  Industry  "  being  discovered  across  the  fairway  of 
the  channel  without  any  light  exhibited  ;  in  con- 
sequence of  this  manoeuvre  the  "  Blue  Bell"  took 
the  ground,  and  though  her  anchor  was  let  go, 
dragged  it  and  drove  against  the  town  wall  of 


Hartlepool,  suffering  damage: — Held,  that  the 
court  had  jurisdiction  to  entertain  the  suit,  and 
that  a  good  ground  of  action  was  disclosed.    lb, 

-—  ATonfO.]— The  court  of  admiralty  had 
no  jurisdiction  to  enforce  a  claim  for  general 
average  contribution,  except,  perhaps,  where  the 
proceeds  of  ship,  cargo  and  freight  were  in  court. 
Th"  Const aneia,  4  Not.  of  Cas.  677  ;  10  Jur.  845. 
And  see  XVII.  Averaob,  ante,  col.  592. 

^-  Bamago  by  Tug  to  Tow.]— A  ship  in  tow 
of  a  tug  was  by  the  fault  of  the  tug  damaged  by 
collision  with  a  third  ship.  Held,  that  the 
admiralty  court  had  jurisdiction  in  a  suit  by 
the  owners  of  the  ship  in  tow  against  the  tug. 
The  Mght  Watch,  32  L.  J.,  Adm.  47  ;  8  Jur. 
(H.8.)  1161 ;  7  L.  T.  396  ;  11  W.  R.  189.  See  also 
Th^  Bobert  Bow,  ante,  col.  756. 


ii.  Loeallty, 

Within  Ooimtlot— CoRtraot.]— The  admiraltv 
had  no  jurisdiction  in  ca^es  of  contracts  and 
matters  done  within  the  bodies  of  counties,  either 
by  land  or  by  water.    Boss  t.  Walher,  2  Wils.  264. 

— -  OollisioiL] — Nor  for  running  foul  of 
and  breaking  a  vessel  in  the  riVer  Thames,  and 
in  the  body  of  the  county  of  Kent.  VelthasMi  v. 
Ormsley,  3  Term  Rep.  315.  See  also  The  Eliza 
Jane,  3  Hag.  Adm.  335,  anie,  col.  837  ;  The 
Public  Opinion,  2  Hag.  Adm.  898,  ante,  col.  837. 

Sestriotion— Onus.]— Where  the  ancient  juris- 
diction of  the  court  is  restricted  by  act  of 
parliament,  the  burden  is  on  those  who  wish  to 
avail  themselves  of  the  restriction  to  give  full 
proof  of  the  circumstances  (e.Gr.  the  distance  of 
three  miles  from  the  shore)  which  give  effect  to 
the  restriction,  and  in  case  of  doubt  the  court 
will  not  consider  its  jurisdiction  ousted.  Tht^ 
Argo,  Swabey,  112. 

Ginqae  Ports.] — The  court  has  a  concurrent 
jurisdiction  within  the  boundaries  of  the  juris- 
diction of  the  cinque  ports;  and  this  remains 
unaltered  by  17  &  18  Vict.  c.  104,  s.  460.  Maria 
Luisa,,  Swabey,  67  ;  2  Jur.  (N.8.)  264  ;  4  W.  R. 
376. 

Bamage  to  Pier  in  Foreign  Country.]— See  Tfie 
M,  Moxham,  infra,  cols.  760,  890. 

British  Bominions  Abroad— Arrest.]— Upon 
the  arrest  of  a  ship  within  the  jurisdiction,  the 
power  of  the  court  extends  to  acts  done  on  the 
high  seas,  and  to  places  within  the  British 
dominions  abroad.  Th£  Peerless,  18  Moore, 
P.  C.  484 ;  Lush.  103 ;  80  L.  J.,  Adm.  89 ;  3 
L.  T.  126. 

Criminal  Jnrisdietion.]  —  The  common  law 
courts  have  concurrent  jurisdiction  with  the 
admiralty  in  murders  committed  in  creeks  and 
havens,  as  Milford  Haven.  Bex  v.  Brttce,  2 
Leach,  C.  C.  1093. 

Murder  on  Foreshore.]— The  admiral  has 

not  jurisdiction  in  case  of  one  wounded  at  sea  and 
dying  on  shore.    Pt;aeock  v.  Lacy,  2  Co.  Rep.  93. 

Indictment  for  woundinsr  on  board  a  ship 
lying  in  Penarth  roads,  three  quarters  of  a 
mile  from  the  shore: — Held,  that  the  venue 
was  rightly  laid  in  Glamorganshire.  Beg.  v. 
Cunningliam,  Bell,  C.  C.  72. 
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On  High  Seas  and  Foreifi^  Biveri.1 — The 

admiralty  jarisdictioii  of  England  extends  over 
British  ships,  not  only  when  they  are  sailing  on 
the  high  seas,  but  also  when  they  are  in  the  rivers 
of  a  foreign  territory ,  at  a  place  below  bridges, 
where  the  tide  ebbs  and  flows,  and  where  great 
ships  go.  Jf-eg.  y.  Anderum^  38  L.  J.,  M.  C.  12  ; 
L.  R.  1  C.  C.  161  ;  19L.T.400;  17W.B.208;  11 
Cox,  C.  C.  198.  See  also  Beg,  v.  Lopez,  27  L.  J., 
M.  C.  48;  7Cox,  C.C.  431. 

Coroner.] — In  an  estuary  of  the  sea  where  both 
banks  are  visible,  the  admiralty  and  common-law 
coroner  have  a  common  jurisdiction.  Inquisition 
on  one  hanged  on  board  ship  at  BLackwall.  Mcx 
V.  Bromn,  1  Keb.  420. 

Informatioil  against  the  captain  of  a  man-of- 
war  at  Portsmouth  for  refusing  to  allow  coroner 
to  come  on  board  to  view  a  body.  Rex  v. 
jSaUyuardj  Andrews,  231. 

Aeoesioriei  on  Shore  to  Barratry  on  the  Sea 
are   not   triable    in   Admiralty.]— Accessories 

before  the  fact  on  shore  to  the  wilful  destruction 
of  a  ship  on  the  high  seas  are  not  triable  by  the 
admiralty  jarisdiction  under  11  Geo.  1,  c.  29, 
s.  7 ;  they  not  having  done  any  act  within 
admiralty  jurisdiction.  JRoB  v.  Easterhy^  2 
Leach.  C.  C.  947  (Imt  He  funo  43  Geo.  3,  c.  113)  ; 
East,  P.  C,  Add.  to  Pref.  xxvi. 

Hnnioipal  Corporation  Aet,  6k9  WUl.  4,  o.  76 
-^Tranefor  of  Jnriidiotion.] — See  Raft  of  Timber , 
2  W.  Rob.  251,  255,  n.,  infia,  col.  949. 

iii.  Maritime  Lien, 

Judgment  of  Foreign  Conrt.] — The  plaintiffs 
brought  an  action  and  obtained  judgment  in  the 
tribunal  of  commerce  at  Lisbon  against  the 
captain  and  owners  of  a  British  ship  for  damages 
for  injury  caused  by  a  collision  with  the  plain- 
tiffs' ship.  The  Portuguese  courts  recognise  no 
distinction  between  actions  in  personam  and 
notions  in  rem.  The  defendants  ship  having 
■come  into  a  British  court  the  plaintiflfs  com- 
menced an  action  in  rem  against  the  ship, 
■claiming  to  enforce  the  judgment  of  the  Portu- 
guese court  against  it,  and  arrested  the  ship : — 
Held,  that  the  action  in  the  Portuguese  court 
was  a  personal  action,  and  that  the  writ  in  the 
present  action  and  all  proceedings  under  ir  must 
1)6  set  aside,  the  court  having  no  jurisdiction 
to  enforce  a  judgment  in  a  personal  action  by 
proceedings  in  rem.  Tlie  City  of  Mecra^  50 
L.  J.,  Adm.  53 ;  6  P.  D.  106 ;  44  L.  T.  750  ;  4 
Asp.  M.  C.  412— C.  A. 

Collieion— Damage  Lien.] — All  nations  recog- 
nise and  will  enforce  a  damage  lien  when  it  has 
been  declared  by  a  foreign  court ;  but  it  is 
essential  that  it  should  appear  from  the  pro- 
ceedings of  the  foreign  court  that  the  object  of 
the  suit  was  the  sale  of  the  ship,  and  not  a 
personal  reme<ly  against  the  captain  or  owners. 
The  Bold  Buecleugh  (7  Moore,  P.  C.  267)  con- 
fiidered.    lb. 

Wrongdoing  Ship — ^Wilfol  Act  of  Crew— 

Booteh  Law.] — The  courts  of  Scotland  have  from 
the  earliest  times,  in  the  exercise  of  admiralty 
juris* liction.  administered,  not  the  municipal 
rules  of  Scotch  law,  but  the  law  and  custom  of 
the  sea  generally  prevailing  among  maritime 
fitatcs,  including  the  law  as  to  maritime  lien,  and 


now  the  admiralty  law  of  Scotland  is  identical 
with  that  of  England,  The  Bold  Buceleugh 
(7  Moore,  P.  C.  267)  approved.  The  DunUwnf, 
Currie  v.  MeKnight,  66  L.  J.,  P.  C.  19  ;  [1897] 
App.  Cas.  97  ;  75  L.  T.  457  ;  8  Asp.  M.  C.  193— 
H.  L.  (Sc.) 

In  order,  however,  to  give  rise  to  a  maritime 
lien,  the  ship  against  which  the  lien  is  claimed 
must  be  the  instrument  of  mischief,  and  some 
act  of  navigation  of  the  ship  itself  must  either 
mediately  or  immediately  b«  the  cause  of  the 
damage.  lb.  Aitd  gee  furtfier  as  to  damage 
lien,  ante,  cols.  717,  seq. 


Winding   TTp.] — The    proper   mode   of 


enforcing  a  maritime  lien  on  a  vessel  belonging 
to  a  company  which  has  been  ordered  to  be 
wound  up  is  by  a  proceeding  in  the  winding-up, 
and  not  by  a  proceeding  in  rem  in  the  admiralty 
court.  Australia  Direct  Steam  Narigation  Co.^ 
In  re,  44  L.  J.,  Ch.  676  ;  L.  R.  20  Eq.  325. 

The  arrest  of  a  vessel  by  the  admiralty  court 
is  a  sequestration  within  the  meaning  of  the 
Companies  Act,  1862,  s.  163.     lb, 

Snit  in  Ireland  restrained  by  Injnnetioa 
from  Chanoery  in  England — Payment  ont  of 
Honey  in  Conrt.] — A  suit  was  instituted  in 
admiralty  in  Ireland  fer  the  price  of  necessaries 
supplied  in  1869  to  "  The  Lion,"  then  the  property 
of  the  North- West  of  Ireland  Deep  Fishery  Co. 
The  defendants,  liquidators  of  the  company, 
lodged  in  court  208/.  7«.  in  lieu  of  bail  and  as 
security  for  the  claim  and  costs,  and  to  abide 
the  judgment  of  the  court.  They  then  applied 
to  the  court  of  chancery  in  England  and  obtained 
an  injunction  against  the  plaintiffs  from  pro- 
secuting the  necessaries  suit  "until  further 
order,**  and  afterwards  applied  to  the  admiralty 
court  in  Ireland  for  payment  out  to  them  of 
the  2082.  7s.  Application  refused.  Tk4!  Lion, 
19  W.  R.  168  ;  1  Asp.  M.  C.  321. 

Haater*!  Diebnnements  and  Wages — ^Lien.] 

— See  V.  Master,  ante,  cols.  97,  seq. 

Seamen's  Wages — lA9n.]—See  YI.  Seamen, 
ante,  cols.  119,  seq. 

Heoessariee — ^Lien.] — See  19.  Necessaries, 
post,  cols.  964,  seq. 

iv.  Between  Foreigners, 

Court  unwilling  to  adjndioate.] — The  admir- 
alty court  was  unwilling  to  exercise  its  juris- 
diction in  disputes  between  foreigners.  T%e 
Martin  of  Norfolk,  4  C.  Rob.  293. 

Possession  of  Foreign  Vessel.] — A  plaintiff  in 
an  action  in  rem  claimed  to  be  the  sole  owner  or 
mortgagee  of  a  foreign  vessel  against  which  the 
suit  was  brought,  and  to  be  entitled  to  have 
possession  of  the  same  decreed  to  him.  The 
defendants  appeared  under  protest,  and  delivered 
H  petition  on  protest  alleging,  as  the  fact  was, 
that  the  plaintiff  and  defendants  were  foreigners 
resident  abroad,  and  praying  the  court  to  pro> 
nounce  against  its  jurisdiction.  The  consul  of 
the  foreign  state  where  the  ship  was  registered 
was  desirous  that  the  court  should  entertain  the 
suit,  and  primft  facie  evidence  was  given  at  the 
hearing  that  by  a  decree  of  a  competent  court 
of  such  foreign  state  {x>ssession  of  the  vessel  had 
been  transferred  to  the  plaintiff : — Held,  that 
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the  court  would  not  decline  to  exercise  jurisdic- 
tion in  the  suit.  The  Etangeliittria^  46  L.  J., 
Adm.  1  ;  36  L.  T.  410  ;  25  W.  R.  255. 

A  plaint ifff  a  foreigner,  purchased  of  the 
defendant  one  fourth  share  of  a  ship.  At  the 
time  of  the  purchase  she  was  a  British  ship,  but 
the  derendant,  a  foreigner,  subsequently  pro- 
cured a  register  for  her  as  a  foreign  ship.  In  a 
suit  by  the  plaintiff  for  possession,  the  court, 
upon  the  foreign  consul  refusing  to  interfere, 
declined  to  entertain  the  suit,  which  was  dis- 
missed, with  costs,  but  not  damages.  The  Agin^ 
court,  47  L,  J.,  Adm.  37  ;  2  P.  D.  239. 

Attaehment.]  —  Attachment  for  contempt 
issued  by  the  court  of  admiralty  against  a 
person  resident  in  Scotland  and  executed  with 
the  consent  of  the  court  of  admiralty  jurisdic- 
tion in  Scotland,  the  person  attached  being 
"brought  to  England.  Afterwards  the  court  in 
Scotland  revoked  its  consent : — Held,  that  a 
supersedeas  of  the  attachment  should  issue.  Th^ 
Mathetis,  2  W.  Rob.  286. 

WagM.]— See  The  Vrow  Mina,  infra,  col.  953. 

PosMMion  Suit.]— See  Th^  See  Reuter,  1  Dods. 
22,  infra,  coL  957. 


V.  Mortgages, 

The  admiralty  court  had  formerly  no  jurisdic- 
tion in  respect  of  ship  mortgages.  The  Portsea, 
3  Hag.  Adm.  84.  The  Exinouth,  2  Hag.  Adm. 
83,  n. 

Under  3  &  4  Vict.  c.  65,  s.  3,  the  court  has 
power  to  decide,  not  any  question  arising  under 
A  deed  of  mortgage,  as  for  example  the  right  of 
the  mortgagee  to  freight,  but  only  questions  as  to 
the  mortgage  of  the  ship  herself.  The  Fot  tltude^ 
2  W.  Rob.  217. 


vi.  Assault  and  Ill-usage, 

Damages  lOOZ.  recovered  in  admiralty  by  a 
«ook  against  the  captain  of  an  East  India 
Company's  ship  for  ill-usage.  The  Agitustmrt^  1 
Hag.  Adm.  271.  S.  P.,  The  Lowther  Castle,  1 
Hag.  Adm.  384. 

Assault  by  master  on  seaman  :  120Z.  damages 
awarded  bv  admiralty  court.  The  Enchantress, 
\  Hag.  Adm.  395. 

Assault  by  master  on  raat«.  The  Centurion,  1 
Hag.  Adm.  161. 

The  admiralty  court  has  jurisdiction  in  case  of 
assault  by  the  master  upon  a  passenger  at  sea. 
The  Ruckers,  4  C.  Rob.  73. 


vii.  Personal  Injury — Loss  of  Life, 

**  Damage  done  hj  kbj  Ship."] — A  stranger 
whilst  passing  over  the  deck  of  a  ship  in  dock 
in  the  Thames  was  injured  by  falling  down  a 
hatchway  left  unprotected  by  the  negligence  of 
those  on  board  : — Held,  that  he  could  not  sue 
the  ship  in  rem  :  and  that  his  injury  was  not 
<lamage  done  by  a  ship  within  the  meaning  of 
the  Admiralty  Court  Act,  18*U.  The  Theta,  63 
L.  J.,  Adm.  160  ;  [1894]  P.  280  :  6  R.  712  ;  71 
L.  T.  25  ;  43  W.  R.  160  ;  7  Asp.  M.  C.  480. 

The  admiralty  court  has  jurisdiction  to  enter- 
tain an  action  in  respect  of  injury  to  person 
done  by  a  ship.  The  Beta,  38  L.  J.,  Adm.  50  ; 
30  L.  T.  988  ;  17  W.  R.  933— P.  C.     S.  P.,  The 


Sglf^h,  37  L.  J.,  Adm.  14  ;  L.  R.  2  A.  &  E.  24  : 
17  L.  T.  519  :  Thff  Uhla,  37  L.  J.,  Adm.  16,  n.; 
L.  R.  2  A.  &  E.  29,  n  ;  19  L.  T.  89  ;  Thr  Guld- 
faaee,  38  L.  J.,  Adm.  12 ;  L.  R.  2  A.  &  E.  825  ; 
19  L.  T.  748  ;  17  W.  R.  578.  See  also  cols.  725, 
838,  990. 

b.  AotlonB  for  WronfffaUy  Soinir  in 
Admiralty. 

Depredation  at  8ea.] — Contraband  goods  were 
condemned  and  sold  in  Scotland  to  the  plaintiff. 
The  defendant  subsequently  sued  the  plaintiff  in 
admiralty  for  depredation  at  sea.  Juror  with- 
drawn, and  plaintiff  ordered  to  discontinue.  Had- 
ley  V.  Ecclesjield,  1  Ventr.  173. 

Taking  Krtp  in  the  BeTem.]  —  Action  for 
damages  for  suing  in  admiralty  for  taking  kelp 
in  the  Severn.  F lemming  v.  Yates,  3  Bulstr. 
206. 

Writ  of  error  to  reverse  a  judgment  for 
damages  for  wrongfully  suing  in  admiralty  ;  all 
the  errors  assigned  were  overruled.  N.B. — The 
suit  in  admiralty  was  for  taking  kelp  in  the 
Severn.    Ih. 

CharterpartyXade  Abroad.] — Action  for  suing 
in  the  admiralty  upon  a  charterparty  made 
abroad.    Cremer  and  Tookley*s  CasSj  Godb.  385. 

Contraot  for  Sale  of  Ship  and  Cargo.] — Action 
against  A.  for  wrongfully  suing,  together  with  B., 
in  admiralty,  upon  a  contract  made  at  Melcombe 
in  the  county  of  Dorset  for  the  sale  of  a  ship  and 
her  cargo  of  fruit.  Poyntell  was  attached  to 
make  answer  as  well  to  the  king  and  queen  aa 
to  the  plaintiff,  Billota.  Cause  agreed.  Pttyntell 
V.  Billota,  Benloe,  pi.  Ill  ;  Dyer,  fo.  159,  b. 

Aetion  for  WrongftiUj  Sning  in  Admiralty.]— 
Bow  V.  Alport y  1  BrownL  &  O.  4. 

Aotion  for  Arreiting  Ship  ae  an  Interloper — 
Xact  India  Company.] — ^A  warrant  to  stay  Sands' 
ship  as  an  interloper  was  obtained  from  the 
king  in  council  by  Child  on  behalf  of  the  East 
India  Company,  and  she  was  afterwards  arrested 
by  admiralty  process,  upon  which  Sands  appeared 
pro  interesse  suo.  Sands  thereupon  sued  Child 
for  wrongfully  suing  him  in  admiralty  and 
obtained  judgment  for  1,500/.  damages  and  double 
costs  under  2  Hen.  4,  c.  11.  Child  v.  Sands, 
Carth.  294  ;  Lev.  pt.  3,  "351  ;  Comb.  215  ;  4  Mod. 
176  ;  1  Salk.  31. 

He  who  procures  the  first  process  out  of  the 
admiralty  doth  prosecute  and  pursue  therein 
within  the  meaning  of  the  above  statute.    Ih, 


o.  Prohibitions* 

Oenerally.] — ^The  court  of  admiralty,  although 
it  possesses  by  statute  in  certain  cases  some 
of  the  powers  of  a  superior  court,  is  an  inferior 
court,  to  which  prohibition  will  lie.  James  v. 
L,  ^'  8.  W,  By.,  41  L.  J.,  Ex.  186 ;  L.  R.  7  Ex. 
287 ;  27  L.  T.  382 ;  21  W.  R.  25 ;  1  Asp.  M.  C. 
226— Ex.  Ch. 

Courts  of  admiralty  and  courts  of  prize  are 
all  liable  to  the  controlling  authority  which  the 
courts  of  Westminster  Hall  have  from  time  to 
time  exercised  for  the  purpose  of  preventing 
them  from  exceeding  the  jurisdiction  given  to 
them ;  the  general  ground  of  prohibition  being 
an  excess  of  jurisdiction  when  tney  assume  to  act 
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in  matters  not  within  their  cognizance.   Grant  y. 
GovU,  2  H.  Bl.  69,  100  ;  3  K.  R.  342. 

If  a  court  of  admiralty  proceeds  in  a  question 
where  it  has  no  jurisdiction,  the  court  will  grant 
a  prohibition  without  imposing  any  terms.  Velt' 
hasen  v.  Ormsley,  3  Term  Rep.  315. 

Prohibitioni  —  Contraot]  —  Prohibition  to 
admiralty  court  refused  in  suit  upon  a  bond 
made  in  France,  because  the  witness  may  be 
beyond  sea,  and  cannot  be  examined  in  a  com- 
mon-law court.  Delarochs  and  Barney* »  Quey 
Leon.  pt.  3,  232.  S.  P.,  The  Admiral  Court, 
Br.  &  Gold.,  pt.  2,  16. 

Suit  in  admindty  for  possession  of  goods ; 
contract  by  deed  pl^ided.  Prohibition  awarded. 
Cambridge  (^EarV)  v.  Penrose,  cited,  Dyer,  fo. 
159,  b. 

Suit  in  ailmiralty  for  wages  earned  at  sea ; 
contract  made  in  Suffolk.  Prohibition  awarded. 
Bene  v.  Wilcochi,  cited,  Dyer,  fo.  159,  b. 

Suit  in  admiralty  upon  obligation  made  at 
Beaumaris  for  appearance  in  admiralty.  Pro- 
hibition awarded.  Shirt  and  Floyd s  Case,  cited, 
Dyer,  fo.  169;  b. 

Suit  in  admiralty  upon  obligation  made  at 
Lincoln,  and  suggested  to  have  been  made  at  sea. 
Prohibition  awarded.  Brian,  v.  Browne,  cited, 
Dyer,  fo.  159,  b. 

Suit  in  admiralty  for  breach  of  contract  made 
at  sea  or  in  foreign  parts.  Prohibition  awarded. 
Fane  v.  Pennoir,  1  Keb.  479. 

Prohibition  to  the  admiralty  where  the  issue 
is  whether  the  contract  is  made  on  sea  or  land. 
Sueans  v.  Turner,  Noy,  67. 

Semble,  a  contract  made  at  sea  is  within 
admiralty  jurisdiction.    lb. 

Prohibition  in  suit  upon  charterparty.  Smith' 
eon  y.  Pain,  1  Keb.  158. 

Prohibition  to  the  admiralty  refused  in  a  suit 
upon  a  charterparty  made  in  Barbary  and  under 
seal,  for  non-aeliyery  of  sugars  spoiled  at  sea. 
Palmer  v.  Pitpe,  Hob.  79,  212.  And  see  Maldo- 
nado  y.  Slaney,  Benloe,  140. 

Sale  of  ship  alleged  to  be  at  sea.  Prohibition 
awarded  on  suggestion  that  it  was  at  land.  Green 
y.  Coldueh,  1  Keb.  786. 

Siiit  in  admiralty  on  bill  of  lading  for  not 
deliyering  goods  in  as  good  condition,  &c.  Pro- 
hibitfon  granted.  Qiule  y.  Cooke  and  Sparke, 
i  Keb.  498. 

Semble,  if  the  libel  had  been  in  tort  for 
damage  to  the  goods,  the  admiralty  would  haye 
had  jurisdiction.    lb. 

Semble,  in  a  suit  by  cargo-owner  against  ship- 
owner for  non-delivery  of  goods  through  breach 
of  duty  as  carrier,  the  admiralty  has  jurisdiction. 
lb. 

Suit  in  admiralty  upon  charterparty  made  on 
land,  the  contmct  being  alleged  to  be  at  sea. 
Prohibition  awarded.  Bushel  y.  Jay,  1  Keb. 
153.   S.  P.,  Johnson  y.  Drake,!  Keb.  176. 

The  admiralty  court  had  no  jurisdiction  upon 
a  contract  made  on  land  abroad.  Ball  v.  Tre- 
lawny^  Cro.  Car.  603. 

If  the  libel  alleges,  contrary  to  the  fact,  that 
the  contract  was  at  sea,  prohibition  will  go  to 
the  admiralty.     Godfrey's  Case,  Latcb,  11. 

A  contract  made  on  shipboard  at  sea  for 
victuals  is  triable  in  admiralty — per  Doderidge, 
J.    lb. 

Suit  in  admiralty  upon  a  charterparty  and 
ship  arrested.  Semble,  the  master  cannot  make 
the  ship  liable  in  admiralty  for  breach.  Watso?i 
y,  War/u^r,  Sid.,  pt.  2,  161, 


The  admiralty  had  no  jurisdiction  in  matters 
done  beyond  sea.  Thomlinson's.  Case,  12  Go.  Rep. 
104. 

The  admiralty  cannot  hold  plea  for  matters, 
done  on  land,  as  of  a  suit  for  money  lent  to  the 
master  in  S|)ain.    Bridgeman's  Case,  Hob.  11. 

Collision.] — Prohibition  granted  in  case 

of  damage  by  a  foreign  ship  in  collision  in  the 
Thames.  VtUhusen  y.  Ormsley,  3  Term  Rep. 
315. 

Prohibition  refused  where  the  collision  was  in 
the  Thames,  on  the  ground  that  there  was  no 
remedy  at  common  law.  Wharton  y.  Pits,  1  Salk. 
548  (not  followed  in  Veltliasen  y.  Ormsley^ 
supra). 

Prohibition  granted  in  a  collision  suit,  but  only 
upon  the  undertaking  of  the  applicants  to  give 
the  names  of  the  owners  of  the  ship  sued,  so  that 
they  could  be  sued  at  common  law.  Martin  v. 
Green,  1  Keb,  730. 


Aftor  Sentenoe.]— Prohibition  may  issue 


to  the  admiralty  after  sentence.  Bex  y.  Broom ^ 
or  Brome,  Comb.  444  ;  12  Mod.  135. 

Prohibition  to  the  admiralty  refused  after 
sentence  on  appeal,  there  being  concurrent  juris* 
dietion.     Chambers*  Case,  I  Keb.  10,  66. 

Suit  in  admiralty  for  breach  of  charterparty, 
and  sentence  given.  Prohibition  refused.  Smith  - 
son  v.  Pain,  1  Keb.  158. 

Prohibition  refused,  after  sentence  and  execu- 
tion. Walker  v.  Adams,  Siderf.  331  ;  2  Keb.  20U, 
722. 

Prohibition  after  sentence  refused,  where  the 
contract  was  alleged  infra  jurisdictionem  admi- 
rallitatis.  Barber  v.  Wharton,  2  Ld.  Raym. 
1452  ;  2  Barnard.  2. 

Prohibition  not  granted  upon  a  surmise  after 
sentence  passed,  *  Susans  v.  Twmer,  Noy,  67. 

An  admiralty  sentence,  unless  upon  its  face  it 
appears  to  have  been  passed  without  jurisdiction, 
is  presumed  to  have  been  made  with  jurisdiction. 
Ladbroke  V.  CrickeU,  2  Term  Rep.  649  :  1  R.  B. 
571. 

The  court  will  not  prohibit  the  admiralty  after 
sentence  upon  mere,  surmise  that  the  matter  was. 
infra  corpus  comitatus.  Case  of  ths  Admiralty, 
12  Co.  Rep.  79. 

Prohibition  granted  to  the  admiralty  after 
sentence.    Keech  v.  Potts,  1  Keb.  3. 


Bnforoing  and  Oivixig  Bail.] — Prohibi> 


tion  refused  iu  a  suit  to  enforce  bail  given, 
in  admiralty.  Parrc  or  Par  v.  Evans,  Sir  Th^ 
Raym.  78 ;  1  Keb.  489.  Cf,  Barovgh  v.  Catling 
1  Keb.  88. 

A  stipulation  taken  in  a  vice-admiralty  court 
in  the  colonies  to  abide  the  decision  of  the  coui-t 
uf  appeal  in  prize  ca^es  is  not  a  recognizance, 
being  taken  in  a  court  not  of  record  ;  but  it  is. 
enforceable  by  the  court  of  appeal.  Prohibition 
refused.    Brymer  v.  Atkins,  1  H.  Bl.  165. 

As  to  the  nature  of  stipulations  or  bail  in 
admiralty ;  whether  prohibition  lies  in  a  suit 
upon  the  bond.  Greenway  and  Baker* s  Case^. 
Godb.  193,  260. 

Security  for  safe  return  enforceable  in  admi- 
ralty. See  Grave  or  Degrave  v.  Sedges,  infra,, 
col.  929. 

Prohibition  to  admiralty  applied  for  in  suit 
upon  bond  given  by  part  owners  taking  ship  to- 
sea  against  wish  of  coHDwnera ;  suit  stayeil  by^ 
consent.    Justice  v.  Brown,  Hardr.  473. 
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Whether  a  stipulation  taken  in  the  admiralty 
by  a  part  owner  for  the  return  of  the  ship  can  be 
sued  on  in  admiralty  doubted.    IK 


Keoetsariet.]  —  Prohibition   granted   in 


suit  in  admiralty  for  supply  of  an  anchor  to  a 
foreign  ship  at  Badcliffe.  JuHin  v.  Ballam^  2 
Ld.  Raym.  805  :  1  Salk.  34  ;  1  Keb.  611  ;  3  Mod. 
244  ;  6  Mod.  79  ;  1  Sid.  453 ;  1  Lev.  267  :  1  Vent. 
32  ;  Cro.  Car.  296. 

Action  in  admiralty  in  mayor's  court  of  Hull 
by  shipwright  for  repairs.  Prohibition  granted. 
AshtinCg  Case^  Lit.  Rep.  166. 

Semble,  a  contract  for  the  supply  of  victiuils 
made  on  shipboard  is  triable  in  admiralty. 
Godfrey's  Case,  Latch,  11. 

Prohibition  granted.  Libel  against  ship  and 
master,  and  late  and  present  owner  (who  had 
purchased  her  after  necessaries  supplied)  for  sails 
and  other  necessaries  supplied  in  an  English  port. 
Hoare  v.  Clement^  2  Shower  (3rd  ed.)  559. 

Prohibition  to  the  admiralty  in  a  suit  for 
necessaries  supplied  within  the  body  of  a  county. 
Cradoek't  Case,  Brownl.  &  G.  pt.  2,  37. 

Libel  against  the  ship  in  admiralty  for  pro- 
visions and  mariners'  wages.  Semble,  prohibition 
will  be  awarded.    Smith  v.  Tilly,  1  Keb.  708. 

Prohibition  to  the  admiralty  in  a  suit  for 
supplies  furnished  on  the  Thames.  Leigh  v. 
Burley,  Owen,  122. 


Bottomry.] — Prohibition    refused    in   a 


(^/wHrfi^-,  Strange,  890  ;  FitEg.197.   S.P.,^«i>»., 
2  Chitty,  859. 


Spoil  and  Piraoy.] — Prohibition  to  the 


bottomry  suit,  except  so  far  as  necessary  to  make 
the  master  a  party,  in  order  to  condemn  the  ship. 
Johnson  V.  Shepney,  or  Shippen,  or  Shepway, 
Holt^  48  ;  1  Salk.  .35  ;  Ld.  Raym.  982  ;  MocL  79. 

Prohibition  to  admiralty  refused  in  a  bottomry 
suit,  the  money  having  been  lent  at  sea.  Scare- 
borrow  v.  Lyrius,  Noy,  95. 

Prohibition  to  admiralty  refused  in  suit  against 
master  who  had  hvpothecated  the  ship  abroad. 
Otrsd,  V.  Huseley,  Holt,  48  ;  Comb.  138. 

See  also  Benzen  v.  Jeffries,  1  Ld.  Raym.  152, 
and  X.  Bottomry,  supra,  col.  225. 


PoMOftion  and  Sestraint.]— Prohibition 


granted  in  a  suit  for  possession  of  a  ship  adjudged 
prize  and  bought  by  the  plaintiff  in  Scotland. 
Thirrnton  v.  Smith,  2  Keb.  168. 

Prohibition  does  not  lie  to  restrain  the  admi- 
ralty from  proceeding  in  a  cause  of  possession  for 
the  restoration  of  a  vessel  to  a  person  claiming 
as  true  owner  against  a  wrongdoer.  Blaruhard, 
In  re,  3  D.  &  R.  177  ;  2  B.  &  C.  244  ;  26  R.  R. 
329.     See  The  Peggy,  4  C.  Rob.  304. 

Prohibition  refused  in  a  suit  in  admiralty  by 
a  minority  in  value  of  part  owners  to  get 
security  for  return  of  ship.  Oiisten  v.  Uehden, 
Wils.pt.  1,101. 

But  granted  as  to  an  order  by  the  admiralty 
for  sale  of  the  ship.    lb. 

Suit  in  admiralty  upon  a  bond  given  by 
majority  of  part  owners  to  dissenting  part  owners 
for  safe  return  of  the  ship,  the  ship  having  been 
lost.  Applicant  ordered  to  declare  in  prohibition. 
Orave  or  Degrade  v.  Hedges,  Holt,  470. 

Prohibitions  formerly  issued  to  the  admiralty 
in  suits  of  restraint,  but  subsequently  the  admi- 
ralty was  allowed  to  proceed  in  such  cases.  Anon., 
1  Barnard.  410.  S.  P.,  Knight  v.  Berry,  Holt, 
647  ;  Carth.  26  ;  Comb.  109. 

Prohibition  refused ;  suit  in  admiralty  by 
dissenting  part  owner,  to  compel  his  co-owner  to 
give  security  for  return  of  ship.    JHmmock  v. 

VOL.  xni. 


admiralty  in  a  suit  by  Frenchmen,  whose  goods 
had  been  taken  at  sea  by  the  servants  of  the  defen- 
dant, an  Englishman,  to  whom  letters  of  marque 
had  been  granted  to  take  the  ships  of  Spaniards. 
Waltham  v.  Mulgar,  Moore,  776. 

The  question  whether  goods  have  been  cai>- 
tured  by  pirates  or  in  war  is  not  triable  in 
admiralty.  Aliter,  where  the  claim  is  by  the 
owner  of  goods  taken  at  sea  by  pirates.  Edniaii 
V.  Smith,  3  Keb.  744. 

Semble,  prohibition  would  issue  in  case  of  a 
claim  by  the  French  owner  of  a  ship  captured  by 
a  Duukirker  and  driven  into  Weymouth  before 
being  taken  infra  prsesidia  of  the  king  of  Spain, 
the  goods  having  been  sold  at  Weymouth  by  the 
captor.    Anon.,  March,  110. 

Trespass  for  taking,  as  alleged,  at  sea  money 
and  cloths  ;  prohibition  nisi  awartied.  THdalian 
V.  Top,  1  Keb.  202;  cf.  Bex  v.  Wainwright, 
1  Keb.  607,  624. 

A  fisherman  was  indicted  for  piracy ;  igno- 
ramus found ;  he  was  nevertheless  detained  in 
prison  upon  suspicion  of  piracy  ;  habeas  corpus 
applied  for  and  rofused,  the  suspicion  being  well 
founded.    Bex  v.  Marsh,  Bulstr.,  pp.  3,  27. 

A  pirate  imprisoned  by  the  Admiralty  Court 
was  assisted  to  escape  by  S.,  who  being  also 
imprisoned,  applied  for  a  habeas  corpus  : — Held, 
that  the  offence  was  of  the  same  character  as  the 
principal  offence,  piracy,  over  which  the  admi- 
ralty had  jurisdiction.  Prisoner  remanded. 
Scadding's  Case,  Noy,  131. 

Suit  in  admiralty,  before  spoil  commissioners, 
by  Spanish  owner  of  goods  taken  at  sea  by  Sir 
John  Gilbert : — Prohibition  awarded.  Gilberts, 
Sir  John,  Oxse,  cited  Dyer,  fo.  159  (b). 

Capture  by  pirates  does  not  change  the  pro- 
perty. Greenway  and  Baker's  (or  Barker's^ 
Case,  Godb.  193,  260. 

Prohibition  refused  where  the  alleged  taking 
of  the  goods  by  pirates  was  at  a  foreign  port,  of 
which  the  court  could  not  take  notice,  whether 
it  were  at  sea  or  on  land. 

Prohibition  refused  in  a  case  of  piracy,  because 
no  security  at  common  law.  PellagiVs  Case, 
citetl  in  Bew  v.  Marsh,  Bulstr.  pt,  3,  27,  29. 

The  admiral,  by  his  patent,  takes  bona  pira- 
tarum,  that  is,  the  pirate's  own  goods,  not  the 
goods  of  others  in  the  pirate^s  possession ;  and 
the  pirate  must  be  attainted  of  piracy  before  the 
admiral  can  take  them.  The  admiral  cannot  sue 
for  them  in  his  own  court : — Prohibition  granted. 
Prinston  v.  TJie  Qmrt  of  Admiralty,  Bulstr.,  pt. 
3,  147. 

Prohibition  to  the  admiralty  refused  in  a  case 
that  was  incidental  to  piracy.  Spark  v.  Staf- 
ford,  Hardr.  183. 

Prohibition  refused  in  a  piracy  case,  after 
sentence.     Villiers,  In  re,  cited  Hob.  79. 

Salt  was  taken  at  sea  by  pirates,  brought  to 
land,  and  sold.  The  owner  sued  the  purchaser 
in  admiralty  : — Prohibition  granted,  and  after- 
wards consultation  awarded.  The  original  cause 
having  arisen  at  sea,  the  sale  on  land  was 
incidental  thereto.    Anon,,  Cro.  Eliz.  685. 

Prohibition  to  the  admiralty  in  a  suit  for 
buying  on  land  goods  taken  by  pirates  at  sea  : — 
Refused,  as  to  the  taking  of  the  goods  by  the 
pirates.  Bon  Diego  Serriento  de  Acutul  v.  Joliffe 
and  Tueker,  Hob.  78,  113,  212. 

Semble,  the  admiralty  had  jurisdiction  in  a 

so 
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suit  for  possession  of  ship  that  had  been  taken 
by  pirates,  carried  to  Tunis,  and  there  sold  ;  the 
sale  on  land  being  incidental  to  the  taking  by 
pirates.    Att&n,^  1  Ventr.  308. 

But  the  taking  must  be  alleged  in  the  libel  to 
be  super  altum  mare,  or  prohibition  will  issue.  lb. 

Brome,  sent  out  by  the  African  Company, 
who  had  letters  of  marque  to  take  prises,  took  a 
French  ship,  and  had  her  condemned  as  prize. 
Brome  was  sued  in  admiralty  to  make  satis- 
faction to  the  king  for  her  value,  and  sentence 
was  given  against  him.  He  applied  for  pro- 
hibition ;  pronibition  refused  ;  the  taking  at  sea 
gives  the  admiralty  jurisdiction,  and  the  subse- 
quent conversion  is  to  be  coupled  with  it.  Rex  v. 
Brome  or  Broom^  Comb.  444  ;  Garth.  398. 

Subjects  of  the  Chilian  government  who  had 
risen  in  rebellion,  held  to  be  pirates  within 
13  &  14  Vict.  c.  26.  Piracy  discussed.  The 
Magellan  Pirate*^  1  Spinks,  81. 

See  aUo  9.  Wreck,  infra,  col.  948 ;  10.  Droits, 
infra,  col.  948;  21.  Slave  Trade— Piracy — 
Bounties,  infra,  coL  971. 


Priie.l — The  question  of  prize  or  no  prize 


is  triable  in  admiralty,  and  not  at  common  law  ; 
prohibition  refused.  Brown  v.  Franklyn^  Oarth. 
474  ;  Tlierwoulin  v.  Sande^  Carth.  423  ;  1  Ld. 
Raym.  271  ;  cf.  Mitehell  v.  Rodney,  2  Bro.  P.  C. 
423. 

Prohibition  to  the  admiralty  refused  in  case  of 
prize.  Thonipion  v.  Smith,  Sid.  pt.  1,  320. 
S.  P.,  Turner  v.  Smith,  Sid.  pt.  1,  367  ;  and  see 
Ednian  v.  Smith,  supra,  col.  930. 

Prohibition  to  the  admiralty  for  not  admitting 
a  plea  as  to  an  agreement  for  sharing  a  prize 
taken  by  two  ships  in  consortship.  Somers  and 
Buckley^ s  Com,  2  Leon.  pt.  2,  182. 

Prohibition  will  usually  be  granted  in  a  suit 
relating  to  a  ship  captured  and  not  brought  infra 


Admiralty  Court  had  no  jurisdiction,  The 
DehrecMiu,  3  W.  Rob.  33. 

A  prohibition  would  go  to  the  court,  in  a  suit 
there  for  seamen^s  wages,  if  the  agreement  was 
special  or  under  seal.  Hou)e  v.  Napier,  4  Burr. 
1944.   S.  P.,  Bent  v.  Parre,  2  Ld.  Raym.  1206. 

Prohibition  granted  in  wages  suit  in  the 
admiralty,  because  a  plea  that  the  contract  was 
special  was  not  admitted.  BlackioeU  ▼.  Clerk, 
I  Keb.  684. 

Mariners  formerly  could  not  sue  in  admiralty 
where  the  contract  was  special.  Tft*  Sydney 
Cove,  2  Dodfl.  11.  S.  P.,  Tlie  Mona,  1  W.  Rob. 
137. 

Prohibition  granted  to  the  admiralty  in  a 
wages  suit,  where  the  contract  was  by  deed  with 
unusual  covenants.  Day  v.  Searl,  Cunn.  53  ; 
Strange,  968  ;  Ca.  t.  Hardw.  53. 

Prohibition  to  atlmiralty  in  wages  suit  refused 
after  sentence,  though  contract  by  deed,  that 
objection  not  being  taken  in  admiralty.  Bennet 
V.  Buggin,  4  Burr.  2033. 

Seaman  cannot  sue  for  wages  at  common  law 
and  admiralty  at  the  same  time ;  in  such  case 
prohibition  would  formerly  have  gone  to  the 
admiralty,    Edmonton  v.  Frankly n,  Forteac.  23 1 . 

Ordinary  Contraot— Prohibition  Seftiiad.  ] 


— Mariners  may  sue  for  wages  in  the  admiralty, 
unless  there  is  a  special  contract,  even  where  the 
contract  is  in  writing : — Prohibition  refused. 
The  Jfarineri  Case,S  Mod.  379.  S.  P.,  Rex  v. 
Pike,  2  Keb.  779.  And  see  Bens  v.  Parre,  2  Ld. 
Raym.  1206. 

Prohibition  refused  after  judgment  in  admi- 
ralty in  a  case  of  mariners'  wages  by  fayour  of 
the  court  and  as  a  privilege  to  mariners.  Jones* 
Case,  Winch,  8  ;  Ewer  v.  Vaughan,  Winch,  8. 

Whei-e  the  seaman's  wages  were  agreed  to  be 


paid  as  to  part  by  a  share  of  a  whaling  adventure, 
prsBsidia  ;  sale  within  body  of  a  county.    Anon.,  the  Admiralty  Court  had  no  jurisdiction ;  but  as 


March,  110 ;  (not  granted  here  because  of  mis- 
conduct of  vendee). 

Goods  claimed  in  Admiralty  Court  by  Spanish 
ambassador  as  having  been  bought  by  English- 
men of  a  pirate  ;  defence  that  the  alleged  pirate 
was  ambassador  of  the  king  of  Morocco  sent  to 
the  Netherlands ;  that  there  was  war  between 
Spain  and  Morocco,  and  that  the  goods  were 
taken  jure  belli ;  sentence  in  the  admiralty  for 
the  Spanish  ambassador  ;  prohibition  applied  for 
by  the  English  purchaser  of  the  goods  refused. 
PellagiVs  Case,  cited  Rex  y.  Marsh,  Bulstr.,  pt. 
3,27. 

A  suit  for  an  account  of  prizes  taken  by  a 
private  man-of-war  between  owner  and  master 
lies  in  the  admiralty.  Berkeley  and  Morrice's Case, 
Hardr.502;  2  Keb.  441. 

Suit  in  atlmiralty  for  money  due  for  prize 
goods.  Denial  of  Act  of  Oblivion  pleaded  in 
admiralty.  Question  whether  buyers  who  had 
paid  for  the  goods  or  defaulting  receiver  liable. 
Consultation  awarded.  Rex  v.  Wainwright,  1 
Keb.  607. 

Illegal  seizure  of  British  ship  by  British  com- 
missioned ship.  See  Faith  v.  Pearson,  ante, 
coL  83  ;  Dockwray  v.  Dickenson,  ante,  col.  27. 

Wages  of  Beamon — Speoial  Contract.] — 

Mariners  may  sue  for  their  wages  in  admiralty, 
except  where  the  contract  is  special  and  unusual, 
or  by  deed.     Opy  v.  Child,  1  Salk.  31. 

Where  the  seaman  agi-ecd  with  the  master  on 
a  voyage  from  London  to  the  Danube  for  30Z. : — 
Held,  that  the  contract  was  special,  and  the 


to  the  part  of  the  wages  payable  under  the 
ordinary  seamen's  contract  there  vras  jurisdiction. 
The  Rihy  Orove,  2  W.  Rob.  52. 

Wagoi  earned  in  Thames.] — Seamen  may  sue 
in  admiralty  for  wages  earned  on  the  Thames. 
It  is  a  privilege  to  seamen  to  prevent  their  being 
put  to  the  expense  of  separate  actions.  MiUs  v. 
Gregory,  Sayer,  127. 

Beason  for  Jnrisdietion— Lien  on  Ship.] — ^A 

mate  or  a  mariner  may  sue  in  admiralty  for  his 
wages,  although  he  sues  alone,  and  the  contract 
was  made  on  land,  because  the  ship  is  liable  in 
admiralty,    ffoitk  v.  Moreton,  1  Ld.  Raym.  397. 

Seaman  Disoharged  before  Voyage  Begnn.] — 
A  seaman  discharged  after  signing  articles  and 
before  commencement  of  voyage  may  sue  in 
admiralty.     The  City  of  London,  1  W.  Rob.  88. 

Prohibitions  Befosed.]— 6bA«  v.  Cretehet,  Lev. 
pt.  3, 360  ;  Mtddleton  v.  Seolly,  cited,  ibid. ;  Anofn, 
1  Ventris,  343.  And  see  per  Eyres,  J.,  Comb. 
255. 

Though  voyage  not  begun.      Wells  v. 

Osman  or  Osmond,  2  Ld.  Raym.  1044  ;  6  Mod. 
238. 

Where  port  of  arrival  not  port  of  delivery. 

Brown  v.  Benn,  2  Ld.  Raym.  1247. 

Prohibition  refused ;  mariners  had  by  deed 
contracted  to  forfeit  wages  in  certain  events ; 
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sentence  in  atUnlraltj  that  the  deed  was  obtained 
by  fraud.    Buek  v.  Atwood,  Strange,  761. 

Prohibition  refused  ;  libel  by  mariner  for  wages 
earned  in  a  ship  seized  for  smuggling,  and  after- 
wards released  on  payment  of  fine.  Minnett  v. 
JtoMnmn,  Bunb.  121. 

Bern ble.  If  a  ship  is  condemned  for  smuggling, 
the  mariners'  lien  for  wages  is  gone,  and  prohibi- 
tion will  issue.    lb. 

Prohibition  refused ;  suit  by  one  mariner  hired 
by  the  freighters  and  not  by  the  owners.  Semble, 
the  ship  liable,  though  not  the  8hijx)wner.  Smith 
V.  CroMby,  Fort.  230. 

ArrMt  of  Freight — Wages.] — Suit  against 
freighters  to  arrest  freight  in  their  hands  for 
master's  and  marineiV  wages.  Prohibitions 
granted,  both  as  to  the  master,  and,  on  the 
freighters'  application,  as  to  thetseaman.  Mfclan- 
h-am  V.  Foliam  or  XecUinliatn  v.  Foldamh,  Gibb. 
9  ;  6  Vin.  Abr.  539. 


Wages  of  Master  and  Otlierf— Surgeon.] 


— A  surgeon  may  sue  in  admiralty  for  wages. 
Mills  V.  Lotig,  Sayer,  13fi ;  Tlie  Wharton,  1 
Hag.  Adm.,  141  n. ;  but  not  for  medicines  sup- 
plied to  crew.     The  Lord  Ilobart,  2  Dods.  100. 

Carpenter.] — A  carpenter  may  sue  for 

wages  in  admiralty.  Prohibition  refused. 
Whaler  V.  ThoMpMrn,  2  Str.  707  ;  The  Lord 
Hobart,  2  Dods.  104.  And  see  Creed  v.  Mallet, 
Fort.  231. 

A  Woman.] — A  woman  serving  on  board 

ship  entitled  to  wages  in  admiralty.  Th^f  Jane 
and  Matilda,  1  Hag.  Adm.  187. 

Hate.] — Prohibition  refused  in  suit  by 

mate  in  admiralty  for  wages.  Hook  v.  Mtrret&n, 
1  Ld,  Ravm.  397.  And  see  The  Favourite,  2 
W.  Rob.  232  ;  Head  v.  Chapman,  Str.  937  ;  Keb. 
394. 

Hate  may  Sue  for  Wages  in  Admiralty.] 

— The  mate  may  sue  in  admiralty  for  wages  on 
a  contract  made  on  land.  Baily  y.  Grant,  1 
Ld.  Baym.  632  ;  Salk.  33 ;  Holt,  48  ;  12  Mod. 
440. 


Boatswain.] — Prohibition  refused  in  suit 

by  boatswain  for  wages.  B4igg  v.  Kxnjg,  infra, 
S.P.,  AlleJton  v.  Martth,  2  Ventr.  181. 

Haster.] — The  master  formerly  could  not 

sue  for  his  wages  in  admiralty.  Prohibition 
granted.  Hogg  v.  King,  2  Str.  8.58  ;  1  Com.  740 ; 
2  Barnard.  297.  S.  P.,  Barber  v.  Whartofi,  supra, 
col.  928  ;  Clay  v.  Sndgrore,  12  Mod.  405  ;  Holt, 
695  :  Carth.  ois  ;  Tlie  Farourife,  2  W.  Rob.  232  ; 
Bead  v.  Chapman,  Str.  937  ;  3  Barnard.  160 ; 
Kel.  324. 

CuUing  Wood  in  Brasil.]— Prohibition  to  the 
admiralty  in  a  suit  for  wrongfully  cutting  log 
wood  in  Brazil,  belonging  to  the  King  of  Spain. 
Don  Degoe  Servient  Deacuno  {Spanitih  Ambax" 
sador")  v.  Bnntish  and  Points,  2  Bulstr.  322. 

Claim  by  Spanish  Xing  to  Forfeited  Goods  by 
Spanish  Snbjeot.^ — Property  brought  to  England 
by  a  Spanish  subject  whose  goods  had  been  for- 
feited to  the  King  of  Spain  and  bought  by  Watts. 
The  Spanish  Ambassador  sues  Watts  in  admiralty. 
Prohibition  granted.   Don  Alonso  v.  Cornero,  Hob. 


79,  212.  S.  P.,  Don  Pedro  de  Sunega,  cited, 
In  re,  ib. 

Dotinne  of  Ship  at  Limehonse.]— Prohibition 
to  the  admiralty  in  a  suit  for  detinue  of  a  ship  tn 
the  Thames  at  Limehouse.  Violet  v.  Blague, 
Cro.  Jac.  514. 

OflLee  of  Hoasnring  Coals.  1— Prohibition  to  the 
admiralty  in  a  sait  by  the  judge  against  an  officer 
of  the  Lord  Mayor  of  London  for  measuring  coals 
in  the  Thames,  the  judge  being  grantee  of  the 
office  from  the  admiral.  Consar's  Case,  Sir  Julius, 
Leon.  pt.  1, 106. 

Obstructing  Wharf  in  Thames.]— Prohibition 
granted  in  a  suit  in  the  admiralty  for  laying  a 
ship  alongside  a  wharf  in  the  Thames,  so  as  to 
prevent  other  ships  approaching  it.  Consultation 
awarded,  but  afterwards  superseded  and  prohi- 
bition allowed.  Goodwin  v.  Tomkins,  Noy, 
148. 

Validity  of  Letters  Patent  to  Viee-admiraL]— 

Prohibition  to  the  admiralty  in  a  matter  as  to  the 
validity  of  lettere  patent  granted  to  vice-admirals 
by  a  deceased  admiral.  Bacon's  Case,  Sir 
Thomas,  Leon.  pt.  2,  103  ;  pt.  3,  192. 

Suit  by  Haster  forBishnrsemonts.]— A  master 
libelled  the  charterers  in  admiralty  for  disburse- 
ments. Prohibition  granted.  WoodwardY.Bonv> 
tham.  Sir  Th.  Raym,  3. 

Bansom.] — Prohibition  in  a  case  of  ransom, 
before  appearance,  the  cargo  having  been  arrested 
by  the  admiralty  at  the  instance  of  the  hostage, 
refused.  T ranter  v.  Watson,  6  Mod.  13 ;  2  Ld. 
Raym.  931. 

Suit  in  the  atlmiralty  by  a  master  for  money 
borrowed  by  him  to  ransom  himself  and  his  ship 
from  pirates.  Prohibition  refused.  Spark  v. 
Stafford,  Hardr.  185. 

The  ship  could  be  sued  in  admiralty  for  non- 
payment of  his  ransom,  because  the  contract  was 
made  at  sea — Per  Holt.  Wilson  v.  Bird,  1 
Ld.  Raym.  22. 

Exeonting  Sentence  of  Foreign  Admiralty.] — 
Prohibition  to  the  admiralty  for  executing  an 
interlocutory  sentence  as  to  carriage  of  goods 
alleged  to  have  been  pas.sed  by  an  admiralty  court 
of  Spain.  Jurado  v.  Gregory,  Sid.  pt.  1,  418; 
2  Keb.  511. 

Allegation  of  **Infira  Flnznm  et  Beflnxnm 

Haris.'*] — Libel  in  admiralty  alleging  the  cause 
infra  fluxum  et  refluxum  maris.  Pi'ohibition 
awarded.     Ball  v.  Blaekmorc,  1  Keb.  14. 

Ck>ods  Awarded  by  Admiral.]  —  Suit  in 
admiralty  for  possession  of  goods  in  hands  of  1. 
at  Dartmouth,  which  had  been  allotted  to  him  by 
aw^ard  of  the  admiral  on  the  high  sea,  acting  as 
arbitrator.  Summes  v.  Marthum,  cited,  Dyer,  fo. 
159,  b. 

Wreck — ^Boyal  Fish.] — Suit  in  admiralty  for 
wreck  of  the  sea  (royal  fish)  cast  up  on  shore. 
Prohibition  awarded.  Browne's  Case,  cited 
Dyer,  fo.  159  b. 

Beaconage.] — Suit  in  admiralty  for  beacon- 
age in  respect  of  a  beacon  at  Falmouth,  the  title 
being  in  question  ;  prohibition  awarded  ;  aliter 
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where  the  suit  is  only  for  the  profits.  CroMe  t. 
Bigs  (or  Digges),  1  Keb.  675  ;  1  Sid.  158. 

SantaiLM  of  Foreign  Court— Average.] — Suit 
in  admiralty  to  execute  sentence  of  a  foreign  court 
for  average  on  a  ship  run  aground  ;  prohibition 
refused  on  the  ground  that  averages  should  be 
by  the  foreign  usage.  Gold  v.  Goodwin^  2  Keb. 
678. 

Broaeh   of   Kavigation    Act — ^Forfeiture.] — 

Semble,  prohibition  will  not  be  granted  to  the 
admiralty  in  a  suit  for  forfeiture  of  the  ship 
for  trading  contrary  to  the  Navigation  Acts. 
Pidgeon  v.  Trent,  3  Keb.  640,  647,  651. 

Nuiianee  in  the  Sxe  Biver,] — Presentment  of 
nuisance  in  the  river  Exe  at  an  inquest  held  by 
the  vice-admiral  of  Devon,  by  lime  boats 
grounding  at  low  tide. 

Semble,  prohibition  will  not  be  awarded,  the 
jurisdiction  being  in  admiralty  as  well  as  at 
common  law.  Sheers  v.  Martyn,  1  Keb.  789. 

Collusive  Suit.] — After  an  action  for  freight 
had  been  commenced  by  a  shipowner  against  a 
charterer,  a  monition  issued  from  the  Court  of 
Admiralty,  requiring  him  to  bring  the  freight 
into  that  court,  in  a  suit  there  by  the  holder  of  a 
bottomry  bond  on  the  ship.  The  charterer 
pleaded  to  that  suit,  paid  in  the  money,  and  the 
cause  stood  for  hearing.  The  court  refused  a 
prohibition  ;  though  it  was  suggested  that  the 
suit  in  the  Admiralty  Court  was  brought  by 
collision  between  the  holder  of  the  bottomry 
bond  and  the  charterer,  to  deprive  the  plaintiff 
in  the  action  of  his  freight.  Place^  In  re,  8  Ex, 
704  ;  22  L.  J.,  Ex.  241  ;  17  Jur.  328. 

Suit  for  Ballafltage.]— Prohibition  to  the 
admiralty  in  a  suit  by  the  Trinity  House  against 
a  Dutch  ship  for  ballast.  Trinity  House  (^Cor- 
poration)  v.  Bureman,  Brownl.  Jc  G.  2,  pt.  2,  18  ; 
as  to  the  validity  of  the  grant  to  the  Trinity 
House  of  the  ballasting  monopoly,  see  1  Keb. 
137,  250,  270,  300,  331. 

Derelict.] — Derelict  ship  found  three  miles 
from  land ;  claim  in  admiralty  by  the  admiral 
and  first  decree  given ;  prohibition  refused ; 
York  (^Duke  of)  or  Linstred  v.  Le  Seigneur 
Admiral,  1  Keb.  657  ;  1  Sid.  pt.  1,  178. 

Property  in  Ship.] — Question  of  property  in 
ship  cannot  be  trieci  in  admiralty ;  prohibition 
granted.  TJumison  v.  Smith,  2  Keb.  168  ;  2  Ld. 
Raym.  805. 

Admiralty  of  Cinque  Porta.]— Prohibition  to 
the  atlmiralty  of  the  Cinque  Ports  in  a  suit  for 
debt,  the  goocis  of  the  debtor  being  arrested 
afloat.  Bt/ig  v.  Jferryweather,  2  Keb.  305, 
312. 

Befiued  after  Defendant  had  Pleaded.]— Pro- 
hibition to  the  admiralty  refused  where  the 
defendant  had  pleaded,  and  it  did  not  appear 
upon  the  libel  that  the  juris<liction  was  exceeded. 
Jennings  v.  Andley,  2  Brownl.  &  G.  30. 

Citation  for  Contempt] — Prohibition  to  the 
admiralty  granted  for  citing  one  to  appear  to 
answer  for  contempt  in  suing  elsewhere.  Hills* 
Case,  Style,  207. 

Trover  of  Ooodc  at  Sea.] — Suit  in  admiralty 
for  trover  and  conversion  of  ship  goods  alleged 


to  be  at  sea  ;  prohibition  awarded.    Lepod  and 
Tryan's  Case,  Style,  470. 

Criminal  Caae.] — Prohibition  refused  in  a 
criminal  case  alleged  to  be  not  triable  in  admir- 
alty. Semble,  certiorari  would  issue  in  such 
case.    Dethich's  Case,  Style,  233 

Befnaal  to  Admit  Plea.]— Refused  by  the 
admiralty  to  admit  a  plea  of  the  act  of  oblivion  ; 
prohibition  refused ;  contra  if  the  admiralty 
undertakes  to  expound  an  Act  of  Parliament. 
Anon,,  1  Keb.  393. 

Refusal  of  Admiralty  Court  to  entertain  a 
plea  as  to  the  ownership  of  sails  detained  by  one 
to  whom  they  had  been  pawnetL  Prohibition 
granted.    Edmundson  v.  Walher,  Carth.  166. 

Incidental  ICatter.] — ^Where  the  principal  suit 
is  within  the  admiralty  jurisdiction  prohibition 
refused  in  incidental  suit.  Tttmer  v.  Keale, 
Lev.  pt.  1,  243  ;  Rex  v.  Brome  or  Broom,  Carth. 
398  ;  Cumb.  244,  supra,  ool.  931. 

Proceedings  for  Contempt.] — Prohibition  re- 
fused in  proceedings  by  the  admiralty  against 
one  for  contempt  in  resisting  the  process  of  the 
court.    Sparks  v.  Martyn,  1  Ventr.  1. 

Prohibition  granted  in  the  same  case  upon  a 
suggestion  that  the  court  was  proceeding  in  the 
principal  suit  without  jurisdiction.    lb. 

Ship  of  Foreign  Soyereign— CoUiuon — ^Im- 
munity from  Arrest — Admiralty  Jurisdiction.] 
— See  The  CJiarkieh,  supra,  col.  724. 

Habeas  Corpus.] — Collusive  proceeding  to 
defeat  process  of  admiralty :  habeas  corpus 
refused.    Keach^s  Case,  Holt,  335. 

Habeas  Corpus — Suit  in  Admiralty  for  Em- 
besslement.] — One  libelled  in  admiralty  in  a 
"  causa  damni  sive  spolii  civili  maritimae  "  (sic) 
for  embezzlement  was  afterwards  sued  in  the 
King's  Bench  for  debt.  Habeas  corpus  awarded, 
and  defendant  taken  from  custody  of  the  admir- 
alty to  the  Marshalsea.  Rotherford,  or  Jtuther- 
ford  V.  Scot,  or  Scott,  Kel.  pt.  2,  214  ;  2  Str.  93r». 

Pirate  Goods.]— The  admiral  in  his  patent 
ha.<4  granted  to  him  bona  piratarum.  Resolved 
by  all  the  judges  that  the  goods  of  pirates  pass, 
by  this  grant ;  and  not  piratical  goods.  The 
king  shall  have  piratical  goods,  if  the  o^Tier  be 
not  known.  In  this  case  the  admiral  ought  to 
sue  at  common  law  and  not  in  admiralty.  Ant^n., 
Jenk.  325. 

Prohibition  before  Libel.  ] — Prohibition  granted 
before  libel  exhibited,  the  admiralty  liaving 
issued  a  warrant  to  seize  a  ship.  Powell  v. 
Robinson,  Bunbury,  9 ;  prohibition  refused  in  a 
similar  case.    Roberts  v.  Cadd,  Bunb.  247. 

Pilotage.] — See  Pierce  v.  Hopper,  ante,  col. 
144. 


d.  Chancery  Juriadiotlon  in  Admiralty 

Matters. 

Control  of  Court  of  Chancery  over  Admiralty 
Courts.  Blad's  Case,  Blad  v.  Bamjield,  3  Sw^nst. 
603,  604  ;  Haly  v.  Goodson,  2  Mer.  77. 

Letters  of  marqae  and  reprisal  may  be 
vacated  in  Chanceiy.  Rex  v.  Carew,  3  Swanst. 
669. 
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No  relief  in  equity  against  a  security  given 
for  performing  the  sentence  of  Court  of  Admir- 
alty, although  reversed  on  appeal,  the  court  to 
which  ap})cal  had  been  made  not  having  juris- 
diction. Deiufvo  V.  Stocky  3  Swanst.  662.  See 
L»ve  V.  Baker,  1  Ch.  Ca.  67  :  Nels.  103. 

Where  jurisdiction  was  given  in  resj^ect  of  a 
particular  kind  of  proceeding,  by  an  act  passed 
before  the  passing  of  the  Judicature  Acts,  to  the 
Court  of  Chancery  alone,  but,  by  a  later  act, 
still  before  the  passing  of  the  Judicature  Acts, 
the  jurisdiction  was  extended  to  the  Court  of 
Admiralty,  the  Chancery  Division  now  has  juris- 
diction under  the  Judicature  Acts.  Santon,  In 
rtf,26W.  R.  810. 

The  Court  of  Chancery  had  power  to  issue  a 
special  injunction  to  the  Court  of  Admiralty. 
Jilctd  V.  Bam  field,  supra ;  Macnamara  v.  Jt/ia/?- 
queen,  Dick.  223. 

Part  Owners  refating  to  Navigate — Juriidie- 
tion  in  Clianeery.] — Hee  Goodhart  v.  Lome  and 
Cases  supra,  col.  58. 


2.  County  Courts. 

Jnrisdietion — ^Amount  of  Claim.] — A  county 
court,  to  which  admii-alty  jurisdiction  i«  given 
by  31  &  32  Vict.  c.  71,  has  admiralty  jurisdiction 
over  a  claim,  not  exceeding  300Z.,  for  damages 
for  negligence,  causing  a  collision  between  a 
barge  and  a  ship  in  a  river,  within  the  body  of 
a  county  forming  part  of  its  district.  Purkis 
V.  Flower,  43  L.  J.,  Q.  B.  33 ;  L.  R.  9  Q.  B. 
114  ;  30  L.  T.  40 ;  22  W.  R.  239  ;  2  Asp.  M.  C. 
226. 

Therefore,  when  an  action  was  brought  in 
respect  of  such  a  claim  for  a  collision  in  the 
Thames,  in  which,  after  judgment  in  default  of 
a  plea,  the  damages  were  assessed,  on  a  writ  of 
inquiry,  at  15/.,  and  no  certificate  was  given 
that  the  cause  was  a  proper  one  to  be  brought  in 
the  superior  court,  the  plaintiff  was  held  not 
entitled  to  the  costs  of  the  action  under  31  &  32 
Vict.  c.  71,  s.  9.  lb.  See  also  Flouxir  v.  Brad- 
ley, post,  col.  942. 

In  pursuance  of  s.  9  of  31  k.  32  Vict.  c.  71, 
application  may  be  made  to  the  Court  of  Admir- 
alty for  an  order  to  institute  In  that  court 
proceedings  that  might  have  been  taken  without 
agreement  in  a  county  court,  and  the  Court  of 
Admiralty  will,  if  it  sees  fit,  make  such  order. 
The  Betujal,  L.  R.  3  A.  &  E.  14  ;  21  L.  T.  727. 

An  action  of  damage  was  instituted  in  the 
Admiralty  Court  in  a  sum  exceeding  300/.  It 
was  admitted  that  the  defendant's  ship  was  to 
blame,  and  that  the  damage  sustainecl  by  the 
plaintiff's  ship  excectled  300/.  The  defendant 
proved  by  affidavit  that  he  was  entitled  to  have 
his  liability  limited  to  a  sum  less  than  300/.,  and 
a  tender  of  less  than  300/.  was  accepted  by  the 
plaintiff :— Held,  that  the  suit  was  not  a  pro- 
ceeding which  the  plaintiff  might,  without 
agreement,  have  taken  in  a  county  court ;  and 
that  the  above  section  did  not  disentitle  the 
plaintiff  to  costs.  The  Youmf  Jame^,  39  L.  J., 
Adm.  1  ;  L.  R.  3  A.  &  E.  1  •  21  L.  T.  397  ;  18 
W.  R.  52. 

When  a  suit  has  been  commenced  in  the  Court 
of  Admiralty  for  an  amount  within  the  county 
court  jui*isdlction.  the  ])laintiff  cannot  obtain 
an  order  for  leave  to  proceed  so  as  to  relieve  him 
from  liability  for  costs.  The  Loretta,  40  L.  J., 
Adm.  24  L.  T.  447  ;  1  Asp.  M.  C.  19. 


Ck>lUf  ion.  ] — The  County  Courts  Admiralty 

Jurisiliction  Act,  1868  (31  &  32  Vict.  c.  71),  does 
not  deprive  county  courts  not  having  admiralty 
jurisdiction  of  their  original  jurisdiction  to  try 
actions  to  recover  damages  for  injuries  caused 
by  collision  between  vessels  where  the  amount 
claimed  does  not  exeed  60Z.  Srovell  v.  Beran, 
66  L.  J.,  Q.  B.  604;  19  Q.  B.  D.  428;  36  W.  R.  301. 


Freight.]— The  statutes  31  &  32  Vict. 


c.  71,  and  32  &  33  Vict.  c.  61,  do  not  deprive 
county  courts  not  having  admiralty  jurisdiction, 
of  their  jurisdiction  to  try  actions  to  recover 
freight  under  charterparties,  where  the  amount 
claimed  is  less  than  50/.  Ile^;.  v.  Soutfvend 
ConiUy  Court  (Judge),  63  L.  J.,  Q.  B.  423  ;  13 
Q.  B.  D.  142  ;  32  W.  R.  754. 

Breach  of  Charterparty.] — The  second  section 
of  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869,  gives  the  county  courts 
jurisdiction  in  cases  of  claims  arising  out  of 
charterparties  or  other  agreements  for  the  use  or 
hire  of  ships,  although  the  Admiralty  Division 
may  have  no  original  juris<liction  in  such  cases. 
Argint,  Cargo  ex,  infra,  followed.  Simpson  v. 
Blueg  and  Guntiestad  v.  Price,  infra,  disap- 
proved. The  Alina,  49  L.  J.,  Adm.  40  ;  5  Ex. 
D.  227  ;  42  L.  T.  517  ;  29  W.  R.  94  ;  4  Asp.  M.  C. 
256— C.  A. 

The  County  Court  Acts  (31  &  32  Vict.  c.  71, 
and  32  k,  33  Vict.  c.  51)  do  not  give  a  county 
court,  appointed  to  have  admiralty  juris<liction 
under  those  statute*,  a  jurisdiction  which  the 
Court  of  Admiralty  never  possessed ;  therefore, 
such  county  court  has  no  jurisdiction  to  enter- 
tain a  suit  for  damages  for  breach  of  a  charter- 
party,  nor  a  suit  for  payment  of  freight  and 
demurrage.  The  Madge  Wildjire,  Simpson,  v. 
Blves,  41  L.  J.,  C.  P.  121  ;  L.  R.  7  C.  P.  290  ; 
26  L.  T.  697  ;  20  W.  R.  680. 


-Demurrage.]— By  32  &  33  Vict.  c.  61,  s.  2, 


it  is  enacted,  "  that  any  county  court  appointed, 
or  to  be  apix)inted,  to  have  admiralty  jurisdic- 
tion, shall  have  jurisdiction,  and  all  powers  and 
authorities  relating  thereto,  to  try  and  determine 
the  following  causes  : — 1.  As  to  any  claim  arising 
out  of  any  agreement  made  in  relation  to  the  use 
or  hire  of  any  ship,  or  in  relation  to  the  carnage 
of  any  goo<ls  in  any  ship  .  .  .  provided  the 
amount  claimed  does  not  exceed  300/. : " — Held, 
that  this  section  gives  the  county  court  jurisdic- 
tion in  cases  of  claims  arising  out  of  charter- 
parties  or  other  agreements  for  the  use  or  hire 
of  ships,  although  the  Court  of  Admiralty  may 
have  no  original  jurisdiction  in  such  cases. 
Argos,  Cargo  ex,  Gaudet  v.  Brown,  42  L.  J., 
Adm.  1  ;  L.  R.  5  P.  C.  134  ;  28  L.  T.  77  ;  21 
W.  R.  420. 

A  claim  for  demurrage  is  not  within  the 
County  Courts  Admiralty  Jurisdiction  Amend- 
ment Act,  1869  (32  Ac  33  Vict.  c.  51),  s.  2  which 
only  gives  jurisdiction  to  county  courts  to  try 
and  determine  causes  which  are  within  the 
jurisdiction  of  the  Admiralty  Court.  Gunnestad 
or  Gumtead  v.  Price,  44  L.  J.,  Ex.  44 ;  L.  R. 
10  Ex.  65  ;  32  L.  T.  492  ;  23  W.  R.  470 ;  2 
Asp.  M.  C.  543.  Approving  Simpson  v.  BUteJt, 
supra,  and  dissenting  from  Argos,  Cargo  ex, 
supra. 

A  loading  agi*eement  between  a  colliery  com- 
pany and  the  charterers  of  a  ship,  by  which  the 
colliery  company  undertake  to  load  the  ship  in 
a  certain  time,  and  pay  demurrage  if  that  time 
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is  exceeded,  is  not  an  "  agreement  made  in  rela- 
tion to  the  use  or  hire*'  of  a  ship  within  s.  2 
of  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869,  and  hence  the  county 
court  has  no  jurisdiction  on  the  admiralty  side 
to  entertain  a  claim  for  demurrapre  against  the 
colliery  company.  T///?  ^eug,  13  P.  D.  188  ;  59 
L.  T.  344  :  37  W.  R.  127  ;  6  Asp.  M.  C.  312. 

A  county  court,  exercising  admiralty  jurisdic- 
tion under  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  and  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  1869, 
has  jurisdiction  under  s.  2,  sub-s.  1,  of  the  latter 
Act  to  entertain  a  claim  for  demurrage  arising 
out  of  a  bill  of  lading.  y%/»  A  Una ,  supra,  col.  938, 
followed.  Pvgsley  v.  RopJtins,  61  L.  J.,  Q.  B. 
645  ;  [1892]  2  Q.  B.  184  ;  67  L.  T.  369  ;  40  W.  R. 
596  ;  7  Asp.  M.  C.  215— C.  A. 


Keeessaries.] — When  a  cause  of  neces- 


saries is  instituted  in  a  county  court,  and  is 
transferred  to  the  Court  of  Admiralty,  and  the 
petition  shews  the  claim  to  be  based  on  a 
lx)ttomry  bond  (the  county  court  having  no 
jurisdiction  over  bottomry  bonds),  the  court  will 
reject  the  petition.  The  Ulpig,  42  L.  J.,  Adm. 
43  ;  L.  R.  4  A.  &  E.  1  ;  27  L.  T.  664  ;  21  W.  R. 
676. 

County  courts  exercising  admiralty  jurisdic- 
tion cannot,  as  such,  entertain  a  claim  for 
necessaries  supplied  either  to  a  vessel  in  her  own 
port,  or  when  an  owner  of  the  vessel  is  domiciled 
in  this  country.  The  Daime,  39  L.  J.,  Adm.  46  ; 
L.  R.  3  A.  &  K  135 ;  22  L.  T.  627 ;  18  W.  R. 
1008. 

The  court  of  passage  has  not  a  more  extensive 
jurisdiction  as  to  any  claim  for  necessaries  than 
that  exercised  by  the  Court  of  Admiralty,     lb. 


Supplied    to     Britiih     Ship  —  Owners 


Doxnieiled  in  Great  Britain.] — A  county  court 
having  admiralty  jurisdiction  has  no  greater 
jurisdiction  in  respect  of  a  claim  for  necessaries 
than  that  possessed  bj'  the  Admiralty  Division 
of  the  High  Court,  and  congequently  cannot 
entertain  an  action  for  necessaries  supplied*  to 
a  British  ship,  the  owners  of  which  are  domiciled 
in  Great  Britain.  T?te  Dmc^e,  supra,  followed. 
The  Alina,  supra,  distinguished.  Alien  v.  Gar- 
butt,  50  L.  J.,  Q.  B.  141  ;  6  Q.  B.  D.  165 ;  29 
W.  R.  287  ;  4  Asp.  M.  C.  520,  n. 


Damage  to  Cargo— Owner  Domiciled  in 


England.] — The  county  courts  have  jurisdiction 
in  admiralty  to  entertain  cases  up  to  the  amount 
of  300/.,  where  damage  to  cargo  is  caused  by, 
and  the  claim  arises  out  of,  an  agreement  made 
in  relation  to  the  carriage  of  goods  in  a  ship, 
notwithstanding  that  an  owner  or  part  oi*Tier 
of  the  ship  is  domiciled  in  England  or  Wales. 
The  County  Court  Admiralty  Jurisdiction 
Amendment  Act.  1869,  is  not  limited  to  cases 
in  which  the  High  Court  of  Admiralty  had  juris- 
diction at  the  time.  77//»  Rona,  51  L.  J.,  Adm. 
65  ;  7  P.  D.  247  ;  46  L.  T.  601  ;  30  W.  R.  614  ; 
4  Asp.  M.  C.  520. 


Wagei.] — ^A  count}' court  has  no  juristlic- 


tion  in  admiralty  over  a  claim  for  a  master's 
disbursements,  and  therefore,  in  an  action  for 
master's  wages  and  disbursements  in  the  High 
Court,  a  certificate  under  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  &  32  Vict, 
c.  71),  is  not  necessary  to  entitle  a  saccessful 
plaintiff  to  his  costs,  although  he  recovers  less 


than  150/.,  the  limit  of  the  county  court  jurisdic- 
tion over  wages  under  s.  3.  The  Dictator,  38 
L.  T.  947  ;  4  Asp.  M.  C.  19. 

The  words  "  any  claim  for  wages  "  in  s.  3  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868, 
include  a  claim  for  damages  for  \iTongful  dis- 
missal by  the  master  of  a  vessel  engaged  under 
a  special  wages  agreement.  The  Blessing,  3  P.  D. 
35  ;  38  L.  T.  259  ;  26  W.  R.  404  ;  3  Asp.  M.  C. 
561. 


rendered  in  Doek  after 
Payment  off  of  Crew.]  — The  chief  mate  of  a 
vessel,  who,  on  her  arrival  in  port,  was  paid  off 
with  the  rest  of  the  crew,  by  direction  of  the 
owner  remainetl  on  boaixl  at  the  same  rate  of 
wages  as  he  had  received  during  the  voyage. 
While  the  vessel  was  loading  for  another  voyage 
it  was  found  necessary  to  take  her  into  dock  for 
repairs,  and  the  officer  went  with  her  into  dock 
and  remained  with  her  there  for  more  than  three 
months,  at  the  end  of  which  time  the  mortgagee 
entered  into  possession  and  dismissed  him  : — 
Held,  on  a  rule  for  mandamus,  that  the  City  of 
London  Court  had  jurisdiction  under  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  to  enter- 
tain an  action  in  rem  instituted  by  him  to  recover 
wages  in  respect  of  the  time  during  which  the 
vessel  was  in  dock.  Reg.  v.  City  of  London  Omrt 
Judge,  59  L.  J.,  Q.  B.  427  ;  25  Q.  B.  D.  339  ;  63 
L.  T.  492  ;  38  W.  R.  638  ;  6  Asp.  M.  C.  547. 

Master's  Wages.]— See  The  Sir  C7tag, 


Napier,  5  P.  D.  73  ;  43  L.  T.  364  ;  28  W.  R.713  ; 
4  Asp.  M.  C.  321  ;  supra,  col.  92. 

Master's  Disbnrsements.] — The  county 


court  has  no  jurisdiction  in  admiralty  in  a  claim 
for  master's  disbursements.  The  Dictator,  38 
L.  T.  947  ;  4  Asp.  M.  C.  19. 

Towage.] — A  tog  having  entered  into  a 


contract  to  tow  a  ship  from  A.  to  B.  for  a  specified 
sum,  the  ship,  during  the  performance  of  the 
agreed  towage,  was  injured  by  collision,  and  the 
tug  was  detained  nearly  three  days  in  attend- 
ance on  the  ship.  In  an  action  of  towage  insti- 
tuted by  the  owner  of  the  tug  in  a  county  court, 
and  transferred  to  the  Admiralty  Division : — 
Held,  that  it  had  no  jurisdiction  to  award,  in 
addition  to  the  sum  agreed  to  be  paid  for  towage, 
any  remuneration  for  the  delay.  The  IQemmttt, 
49  L.  J.,  Adm.  66 ;  5  P.  D.  227 ;  42  L.  T.  514  ; 
4  Asp.  M.  C.  274. 

A  county  court  has  under  32  k.  33  Vict.  c.  51, 
s.  2,  sab-s.  1,  jurisdiction  to  entertain  a  claim  for 
damage  for  breach  of  a  contract  of  towage.  The 
Inca,  56  L.  J.,  Adm.  47  :  12  P.  D.  34  ;  55  L.  T. 
779  ;  35  W.  R.  382  ;  6  Asp.  M.  C.  63. 

Salvage.] — A  county  court  having  ad- 


miralty jurisdiction  under  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  &  32  Vict, 
c.  71),  has  jurisdiction,  under  s.  3,  in  claims  for 
salvage  wherein  the  property  salved  does  not 
exceed  1,000/.,  or  in  the  alternative  where  the 
amount  claimed  does  not  exceed  300/.  The 
Glannibanta^  Elmore  v.  7V/w,  46  L.  J.,  Adm.  75  ; 
2  P.  D.  45  ;  36  L.  T.  27  ;  25  W.  R.  513. 

The  word  "  or  "  in  s.  3,  sub-s.  1,  must  be  read 
as  indicating  the  alternative.    lb, 

A  salvage  suit  was  instituted  in  the  Court  of 
Admiralty  in  a  sum  exceeding  300/. ;  the  value 
of  the  property  was  less  than  1,000/. : — ^Held, 
that  the  court  had  jurisdiction  to  entertain  the 
suit.    The  Bmprees,  41  L.  J.,  Adm.  32  :  L.  R.  3 
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A.  &  E.  502 ;  25  L.  T.886;  20  W.B.553 ;  1  Asp. 

U..  U«  loo. 


Subject-matter  of.] — The  county  ooort 


has  no  jurisdiction  with  regard  to  any  other 
subject-matter  than  that  which  might  be  enter- 
tained bjr  the  High  Court  of  Admiralty.  Gas 
FUtat  WhittOH  (iVU2),  66  L.  J.,  Adm.  17  ;  [1896] 
P.  42  ;  73  L.  T.  698  ;  44  W.  R.  263  ;  8  Asp.M.  C. 
110 — C.  A.    See  S.  C,  in  H.  L.,  supra,  col.  595. 

Keeeiearies.] — See  Miehaelj  Ex  parte^ 


ante,  coL  966. 

Colliilon— With  Barge.  ]~The  31  &:  82 

Vict.  c.  71,  and  32  &  33  Vict.  c.  61,  do  not  give 
the  county  court,  which  has  an  admiralty  juris- 
diction under  those  acts,  jurisdiction  to  try  cases 
of  damage  by  collision  between  vessels  of  a 
different  class  from  those  over  which  the  Court 
of  Admiralty  has  jurisdiction,  and  therefore  a 
county  court  is  not  empowered  by  those  acts  to 
try  a  question  of  collision  between  barges  pro- 
pelled by  oars  only.  Ecerard  v.  Xendall,  39 
L.  J.,  C.  P.  234  ;  L.  R.  5  C.  P.  428  ;  22  L.  T.  408 ; 
18  W.  R.  892. 

With  Doek  Wall.]— A  ship,  whilst  under 

the  control  of  the  servants  of  a  dock  company, 
was  through  their  negligence  damaged  by  coming 
into  collision  with  the  dock  company's  wall 
whilst  entering  their  dock.  The  shipowner 
brought  an  action  in  the  Admiralty  Division  of 
the  High  Court  and  recovered  a  sum  less  than 
300^. : — Held,that  a  county  court  having  admiralty 
jurisdiction  had,  under  s.  3  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  and  s.  4  of  the 
County  Courts  Admii'alty  Jurisdiction  Amend- 
ment Act,  1869,  jurisdiction  to  try  such  a  case, 
and  therefore  an  order  depriving  the  shipowner 
of  his  costs  of  the  action  in  the  high  court  was 
lightly  made.  The  Robert  Pow  (Br.  4;  Lush.  99) 
and  The  Ida  (Lush.  6)  commented  on  and  dis- 
approved. The  Zeta^  Mersey  Docks  and  Harbour 
Board  v.  Turner,  63  L.  J.,  Adm.  17  ;  [1893] 
A.  C.  468  ;  1  R.  307  ;  69  L.  T.  630  ;  67  J.  P.  660 
— H.  L.  (E.)    Reversing  40  W.  R.  535— C.  A. 

With  objeet  Aihore.] — Damage  occa- 


sioned to  an  object  on  the  bank  of  a  river  by 
contact  with  the  sailing  gear  of  a  vessel  afloat  in 
the  river  is  not  ** damage  by  collision"'  within 
s.  3,  sub-s.  3,  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  and 
a  county  court  has  not  admiralty  jui'isdiction  in 
respect  of  such  damage.  Tlie  £ate,  Bobson  v. 
ICate  QOumer^y  67  L.  J.,  Q.  B.  546 ;  21  Q.  B.  D. 
13 ;  59  L.  T.  567 ;  36  W.  R.  910 ;  6  Asp.  M.  C. 
330. 

CoUiiion  in  Doek.1 — ^A  collision  occurred 


in  a  dock  connected  \sith  the  river  Thames  by 
channels  provided  with  gates  and  locks.  An 
action  was  brought  in  a  county  court  having 
admiralty  jurisdiction  in  respect  of  damages 
arising  out  of  the  collision.  On  an  application 
for  a  prohibition : — Held,  that  the  cl^im  was 
within  the  Admiralty  Court  Act,  1861,  s.  7,  and 
that  the  county  court  had  jurisdiction.  Reg,  v. 
City  of  London  Court  Judge,  or  Kerr,  51  L.  J., 
Q.  B.  305  ;  8  Q.  B.  D.  609  j  30  W.  R.  566. 

Amount  Claimed.] — See  SeovellY,  Sevan, 


supra,  coL  938. 


caused  to  a  barge  by  a  vessel  under  his  charge  is 
not  an  "  admiralty  cause '*  within  the  meaning  of 
31  k  32  Vict.  c.  71,  and  82  &  33  Vict.  c.  61,  which 
confer  admiralty  jurisdiction  upon  county  courts. 
Flower  v.  Bradley,  44  L.  J.,  Ex.  1  ;  31  L.  T.702 ; 
23  W.  R.  74  ;  2  Asp.  M.  C.  489. 

The  High  Court  of  Admiralty  had  no  jurisdic- 
tion to  entertain  an  action  in  personam  against 
a  pilot  to  recover  damages  arising  from  a  coUision 
between  ships  upon  the  high  seas  caused  by  his 
negligence ;  nor  has  a  county  court  exercising 
admiralty  jurisdiction  under  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  and  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869,  jurisdiction  to  entertain  such  an  action. 
Reg.  V.  City  of  Landon  (hurt  Judge,  61  L.  J., 
Q.  B.  387  ;  [18921  1  Q.  B.  273  ;  66  L.  T.  135 ; 
40  W.  R.  216  ;  7  Asp.  M.  C.  140— C.  A.  And  see 
The  Alexandria,  infra,  col.  945. 


Carriafl^   of  Passengere'  Luggage.]  — 


Passengers'  luggage  carried  on  board  a  ship  is 
not  *'  goods  "  within  the  meaning  of  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869,  and  consequently  the  act  does  not  confer 
jurisdiction  to  try  a  claim  arising  out  of  the  loss 
of  such  luggage,  as  a  court  having  admiralty 
jurisdiction.  Reg,  v.  City  of  Lmdon  Court 
Judge,  5^  L.  J.,  Q.  B.  28  ;  12  Q.  B.  D.  116  ;  51 
L.  T.  197  ;  32  W.  R.  291  ;  5  Asp.  M.  C.  283. 


What  Court— Beeidenee  of  Parties.  ]^> 


Under  s.  74  of  the  County  Courts  Act,  1888, 
an  admiralty  action  may  be  commenced  in  the 
county  court  (having  admiralty  jurisdiction) 
within  the  district  of  which  the  defendant  resides 
or  carries  on  business.  The  Hero,  60  L.  J.,  Adm. 
99  ;  [1891]  P.  294  ;  66  L.  T.  499  ;  40  W.R.  143 ; 
7  Asp.  M.  C.  86. 


Property  to  whieh  Aetion  Belates.] — By 


Aetion  against  Pilot  for  NegUgenee.] — 

An  action  against  a  pilot  for  collision  damage 


the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  s.  21  :  "  Proceedings  in  an  admiralty  cause 
shall  be  commenced  (1)  in  the  county  court 
having  admiralty  jurisdiction  within  the  district 
of  which  the  vessel  or  property  to  which  the 
cause  relates  is  at  the  commencement  of  the 
proceedings ;  (2)  if  the  foregoing  rule  be  not 
applicable,  then  in  the  county  court  having 
admiralty  jurisdiction  in  the  district  of  which 
the  owner  of  the  vessel  or  property  to  which  the 
cause  relates  .  .  .  resides."  The  plaintiff, 
owners  of  a  steamship,  commenced  an  action 
on  the  admiralty  side  of  the  county  court  within 
the  district  of  which  they  resided,  under  s.  21, 
sub-s.  2,  of  the  Act  of  1868,  against  the  defen* 
dants,  assignees  of  a  cargo  of  timber  under  a  bill 
of  lading,  to  recover  damages  for  the  detention 
of  their  ship  in  discharging  the  cargo.  At  the 
commencement  of  the  action  the  plaintiffs'  ship 
was  on  the  high  seas,  and  the  cargo  was  at  the 
port  of  discharge,  which  was  not  within  the 
jurisdiction  of  the  county  court  in  which  the 
action  was  commenced.  On  a  motion  for  a  pro- 
hibition on  the  ground  that  the  cargo  was  the 
"property  to  which  the  cause  related"  within 
the  meaning  of  s.  21,  sub-s.  1,  of  the  Act  of  1866, 
and  that  consequently  the  action  should  have 
been  commenced  in  the  county  court  within  the 
district  of  which  the  cargo  lay  at  the  commence* 
ment  of  the  action : — Held,  that  the  cause  of 
action,  being  in  respect  of  the  detention  of  the 
plaintiffs'  ship,  related  to  the  ship  only  and  not 
to  "property"  within  the  meaining  of  s.  21, 
sub-s.  1 ;  and  as  the  ship  was  on  the  high  seas 
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when  the  proceedings  were  commenced,  s.  21, 
sab-B.  1  was  not  applicable,  and  the  action  was 
properly  commencecl,  under  s.  21,  sub-s.  2,  in  the 
county  court  within  the  district  of  which  the 
plaintiffs  resided.  Pugsley  v.  RopkhUy  61  L.  J., 
Q,  B.  645  ;  [1892]  2  Q.  B.  184  ;  67  L.  T.  369 ;  40 
W.  R.  596  ;  7  Asp.  M.  C.  215— C.  A. 

The  defendants,  who  resided  at  Poole,  where 
they  also  owned  a  wharf,  entered  into  a  charter- 
party  with  the  plaintiff,  the  owners  of  the 
"  C.  D.,"  in  which  they  warranted  the  depth  of 
water  at  their  wharf.  The  "  C.  D.,"  while  at  the 
defendants*  wharf,  in  pursuance  of  this  charter- 
party,  took  the  ground  and  was  damaged.  The 
**C.  D."  being  sulSequently  at  Newcastle- on-Tyne, 
the  plaintiff  commenced  an  action  in  the  county 
court  of  Northumberland  against  the  defendants 
for  breach  of  warranty  in  the  charterparty : — 
He]d,  that  the  county  court  of  Northumberland 
had  jurisdiction  to  try  the  case.  I7i£  County  of 
J)urkam,60  L.J.,Adm.5  ;  [1891]  P.  1  ;  64  L.  T. 
146 ;  39  W.  R.  303  ;  6  Asp.  M.  C.  606. 

Eeoelver  of  Wreek  in  another  District.] 


— Semble,  that  a  county  court  of  one  district  has 
no  jurisdiction  over  the  receiver  of  wreck  in 
another  district.  The  John  Evaus^  43  L.  J., 
Adm.  9  ;  30  L.  T.  306  ;  2  Asp.  M.  C.  234. 


Jurisdiction  to  Bestrain  Proceedings  in 


Court  of  Admiralty.]— A  debtor  to  the  estate  of 
a  bankrupt  seized  in  the  vice-admiralty  court 
in  Sierra  Leone  a  vessel  which  fonned  part  of 
the  bankrupt's  estate,  for  a  debt  claimed  to  be 
due  to  him  for  necessaries  supplied  to  such  ship, 
and  thereupon  the  trustee  in  the  bankruptcy 
obtained  an  interim  injunction  fix)m  the  county 
court  of  Manchester,  in  which  the  bankruptcy 
proceedings  had  been  instituted,  to  restrain  the 
debtor  from  prosecuting  his  suit  in  the  vice- 
admiralty  court  at  Sierra  Leone ;.  and,  pending 
the  continuance  of  such  injunction,  issues  were 
directed  by  the  judge  of  such  county  court  to  be 
tried  before  him  as  to  whether  he  had  a  lien  on 
such  ship  for  necessaries.  Upon  an  application 
by  the  debtor  for  a  prohibition  to  prohibit  such 
county  court  proceedings  : — Held,  that  the  county 
court  judge  had  jurisdiction  under  the  Banki-uptcy 
Act,  1869  (.H2  &  33  Vict.  c.  71,  s.  72),  to  grant  the 
injunction  and  to  try  such  issues,  if  he  deemed 
it  expedient  to  do  so  for  the  purpose  of  doing 
complete  justice  or  making  a  complete  distribu- 
tion of  the  bankrupt's  property,  and  that  if  .such 
court  was  improperly  exercising  its  jurisdiction 
in  the  matter  the  remedy  of  the  debtor  was  by 
appeal  to  the  Court  of  Appeal  in  bankruptcy. 
Hall'iday  v.  HarrU,  43  L.  J.,  C.  P.  350  ;  L.  R. 
9  C.  P.  668  ;  30  L.  T.  680 ;  22  W.  R.  756. 

Transfer  to  Admiralty  Division.]— Where  a 

necessaries  action  against  a  ship  in  the  City  of 
London  court  has  proceeded  to  judgment  by  which 
a  sale  of  the  ship  is  ordered,  and  subsequently 
another  action  is  commenced  in  the  high  court 
by  material-men  having  a  possessory  lien  upon 
the  ship,  and  an  appearance  has  been  entered  to 
the  action  in  the  City  of  London  court  by  the 
plainti^  in  the  High  Court,  the  sale  will  be 
stayed,  and  the  City  of  London  Court  action 
transferred  to  the  High  Court  upon  the  applica- 
tion of  the  plaintiffs  in  the  High  Court.  The 
Immacolata  CoTwtHane,  8  P.  D.  34  ;  47  L.  T. 
388  ;  31  W.  R.  642  ;  4  Asp.  M.  C.  593. 

The  court  of  admiralty  may  transfer  to  itself 
an  admiralty  or  a  maritime  cause  pending  in  a 


county  court,  notwithstanding  that  the  suit  may 
relate  to  matters  over  which  the  court  of  admiralty 
has  not  original  jurisdiction.  The  Swan^  40  L.  J., 
Adm.  8  ;  L.  R.  3  A.  &  E.  314  ;  23  L.  T.  633 ; 
19  W.  R.  424. 


Transfer— Pleadings.] — See  Tlie  Carie* 


brook^  infra,  col.  992. 

Affidavit  of  Yalne — Evidenoe  to  Contrmdiet 
Affidavit.] — In  a  salvage  action  in  the  county 
court,  if  the  defendant  makes  an  affidavit  of 
value,  and  the  plaintiff  does  not  apply  for  an 
appraisement,  the  Judge  is  not  bound  to  admit 
evidence  at  the  trial  directed  to  show  that  the 
value  of  the  ship  salved  was  greater  than  that 
stated  in  the  affidavit.  The  Argo,  64  L.  J.,  Adm. 
12  ;  [1895]  P.  33  ;  11  R.  676  ;  71  L.  T.  640  ;  43 
W.  R.  415;  7  Asp.  M.  C.  534. 

Semble,  he  has  a  discretion  to  admit  such 
evidence  if  he  thinks  proper  to  do  so.    lb. 

Trial  by  Jury.]— Sect.  101  of  the  County 
Courts  Act,  1888,  does  not  give  a  party  to  an 
admiralty  action  the  right  to  require  a  trial  by 
judge  and  jury  where  the  other  party  has,  under 
s.  11  of  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  requested  the  judge  to  summon 
assessors.  The  Tynwaldj  Kelly  v.  Me  of  Man 
Steam  Packet  Co,,  64  L.  J.,  Adm.  1  ;  [1895] 
P.  142  ;  11  R.  690  ;  71  L.  T.  731 ;  43  W.  R.  509  ; 
7  Asp.  M.  C.  539. 

Sect.  101  of  the  County  Courts  Act,  1888, 
does  not  confer  a  right  upon  the  plaintiff  or  the 
defendant  in  an  action  brought  on  the  admiralty 
side  of  a  county  court  under  s.  2  of  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act, 
1869,  to  have  the  case  tried  by  a  jury.  The 
Theodora,  66  L.  J.,  Adm.  50  ;  [1897]  P.  279 ;  76 
L.  T.  627. 

Costs — ^Amonnt  of  Claim.] — An  action  was 
brought  in  the  Queen's  Bench,  in  which  an 
amount  less  than  the  sum  of  dOOZ.  was  claimed 
in  the  particulars  of  demand  for  damage  by 
collision,  and  a  further  sum  not  exceeding  300l. 
for  salvage  services,  and  further  sums  for  depre- 
ciation in  value  of  ship  and  for  demurrage.  The 
causes  of  action  arose  within  the  district  of  a 
county  court  haviu*;  admiralty  jurisdiction.  The 
defendant  paid  254/.  12^.  10^.  into  court  in 
respect  of  the  claim  for  damage  by  collision, 
which  the  plaintiff  accepted  in  full  satisfaction, 
and  entered  a  nolle  prosequi  as  to  the  rest : — 
Held,  that  the  superior  courts  of  common  law 
at  Westminster  were  superior  courts  within  s.  9, 
and  that  the  right  to  costs  depended  upon  the 
amount  recovered  and  not  the  amount  in  the 
particulars  of  demand,  and  that  the  plain tifEs 
were  therefore  not  entitled  to  costs.  Heu^tt  r. 
Cvrry  or  Cory,  39  L.  J.,  Q.  B.  279  ;  L.  R.  6  Q.  B. 
418  ;  22  L.  T.  666  ;  18  W.  R.  954. 

Held,  also,  that  no  suggestion  of  the  facts 
necessary  to  shew  that  a  county  court  ha<l  juris- 
diction over  the  district  where  the  c^use  of 
action  arose  was  required  to  be  entered  on  the 
record,    lb. 

Sect.  7  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  which  deprived  a  plaintiff 
of  and  also  rendered  him  liable  to  be  condemned 
in  costs,  where  in  an  action  brought  in  a  superior 
court,  which  might  by  that  act  be  tried  by  a 
county  court  having  admiralty  jurisdiction,  he 
did  not  recover  a  sum  exceeding  what  a  county 
court  had  by  that  act  jurisdiction  to  try  without 
agreement,  is  repealed  by  the  e^ct  of  Ord.  LY. 
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of  the  Judicature  Act,  1875.  TenafU  v.  MUs, 
50  L.  J.,  Q.  B.  143  ;  6  Q.  B.  D.  46  ;  43  L.  T.  506 ; 
29  W.  R.  121. 

3.  Passage  Court. 

Suit  ftgaintt  Pilot.] — ^A  ship  by  compulsion 
of  law  in  charge  of  a  duly  licensed  pilot  in  the 
river  Mersey,  came  into  collision  with  and 
damaged  another  vesseL  The  owners  of  the 
damaged  Tessel  instituted  an  admiralty  suit 
against  the  pilot  in  the  court  of  passage  : — Held, 
that  the  court  of  passage  had  not  jurisdiction  to 
entertain  the  suit  as  an  admiralty  suit.  The 
Alexandria,  41  L.  J.,  Adm.  94  ;  L.  R.  3  A.  &  £. 
574  ;  27  L.  T.  666  ;  1  Asp.  M.  C.  464. 

Claim  for  NecoMaiies.] — The  court  of  passage 
ha£  not  a  more  extensive  jurisdiction  as  to  any 
claim  for  necessaries  than  that  exercised  by  the 
Court  of  Admiralty.  The  JDowst^y  39  L.  J.,  Adm. 
46  ;  L.  R.  3  A.  &  E.  135  ;  22  L.  T.627  ;  18  W.R. 
1008. 

Appeal  firom.] — The  appeal  from  the  court  of 
passage  of  Liverpool  exercising  admiralty  juris- 
diction is  under  the  County  Courts  Admimlty 
Juristliction  Act,  1868  (31  &  32  Vict.  c.  71),  s.  26, 
and  security  for  costs  must  be  given  before  the 
instrument  of  appeal  is  lodged.     The  OangtH, 

6  P.  D.  247  ;  43  L.  T.  12  ;  4  Asp.  M.  C.  317— C.  A. 

From  the  decision  of  the  court  of  passage  in 
an  admiralty  cause,  an  appeal  lies  to  the  Court 
of  Admiralty.  The  Downey  39  L.  J.,  Adm.  46  ; 
L.  R.  3  A.  &  B.  135  ;  22  L.  T.  627  ;  18  W.  R. 
1008. 

Aetion  in  rem — Power  to  make  Order  that 
so  Defence.] — Neither  the  County  Courts  Admi- 
ralty Jurisdiction  Act,  1868,  nor  the  Amendment 
Act,  1869,  enabled  oniers  to  be  made  purporting 
to  apply  to  admiralty  actions  in  rem  and  in 
personam,  a  procedure  similar  to  that  under 
R.  S.  C.  Onl.  XIV.  enabling  a  plaintiff,  on 
shewing  that  there  was  no  defence  to  the  action, 
to  obtain  judgment  for  the  amount  claimed. 
Fellows  V.  Lord  Stanley  (^Ownerti),  [1893]  1 
Q.  B.  98  ;  5  R.  115  ;  67  L.  T.857  ;  41  W.  R.  253  ; 

7  Asp.  M.  C.  298. 

Diitrilmtion  of  Salvage  Awarded  by  Hi^h 
Ckinrt— Jnriidiction.] — Injunction  issued  by  the 
Admiralty  Division  to  restrain  one  of  the  officers 
of  a  tug,  to  which  a  salvage  award  of  3,000^.  had 
been  made  by  the  High  Court,  from  proceeding 
with  an  action  for  distribution  of  salvage  insti- 
tuted in  the  Liverpool  court  of  passage  against 
the  tug  owners.  The  Tlieresa^  11  R.  681;  71 
L.  T.  347  ;  7  Asp.  M.  C.  605. 

4.  CinQUB  Poets. 

Admiralty  Juriedietion  of.]  —  The  Cinque 
Ports  have  an  admiralty  jurisdiction.  Stock  (or 
StarTui)  v.  Culleii,  Jones,  66 ;  3  Keb.  598. 

Enemies'  Goods  Stranded  on  the  Goodwins— 
Broits.]— See  Tlie  Ooiter  Em*,  1  C.  Rob.  284, 
n. ;  Hay  and  Marriott,  Preface,  xxvii.,  infra, 
col.  950. 

Appeal  firom.]  —  Appeals  from  the  Cinque 
Ports  admiralty  lay  to  the  privy  council.  Cinque 
Ports,  Lord  Warden  v.  Aex,  3  Hag.  Adm.  488, 
446. 


There  is  no  appeal  from  the  Cinque  Ports 
Admiralty  Court  to  the  High  Court.  Denew  v. 
Stock,  3  Hwanst.  662.  S.  C,  nom.  Stock  v.  Denew, 
Ca.  in  Ch.  805.  S.  P.,  Stock  or  Storke  v.  Cullen, 
Jones,  66 ;  3  Keb.  598. 

5.  Vice-Admibalty,  Colonial,  and  Con- 
sular COUBTS. 

Jurisdiction— Neeessaries.]  ^Vice  -  admiralty 
courts  have  not  (apart  from  statute)  more  than 
the  ordinary  admiralty  jurisdiction,  i.e.  as  it 
existed  before  3  &  4  Vict.  c.  65  enUrged  it.  The 
Vice-Admiralty  Act,  1863  (26  &  27  Vict.  c.  24), 
s.  10,  sub-s.  10,  does  not  create  a  maritime  lien 
with  respect  to  necessaries  supplied  within  the 
possession.  Ute  Rio  Tiuto,  Laws  v.  Smit?i^  9 
App.  Cas.  356 ;  50  L.  T.  461 ;  6  Asp.  M.  C.  224 
— P.  C. 

A  vice -admiralty  court  has  no  jurisdiction 
under  24  k,  25  Vict.  c.  24,  s.  10,  to  entertain  a 
suit  for  necessaries  supplied  at  a  port  out  of 
the  possession,  that  is,  the  British  possession,  in 
which  the  court  is  established.  The  Albio-n, 
27  L.  T.  723  ;  1  Asp.  M.  C.  481. 

Wages  and  Compensation.]  —  By  an  order 
in  council,  s.  15,  passed  in  pursuance  of  2  Will. 
4,  c.  51,  the  Vice- Admiralty  Court  has  jurisdic- 
tion to  entertain  a  suit  brought  by  any  num- 
ber of  seamen,  not  exceeding  six,  to  recover 
their  wages.  The  Merchant  Shipping  Act,  1854, 
s.  189,  does  not  take  away  such  right  of  suit 
so  long  as  the  total  aggregate  amount  claimed 
by  such  seamen  exceeds  50Z.  Where,  in  a  suit 
brought  by  six  seamen  in  the  Vice-Admiralty 
Court,  the  judge  found  that  a  total  amount  of 
203/.  19*.  84.  was  due  to  them,  partly  for  wages 
and  partly  for  wrongful  dismissal,  but  that  the 
amount  due  to  each  was  less  than  501. : — Held, 
that,  under  the  above  rule  and  section,  the  judge 
was  wrong  in  dismissing  the  suit  for  want  of 
jurisdiction,  and  that  a  decree  for  20'dl.  19*.  8^. 
should  be  made.  The  Ferret,  Phillipe  v.  High^ 
land  Rtt.,  52  L.  J.,  P.  C.  51  ;  8  App.  Cas.  329  ; 
48  L.  T.  915  ;  31  W.  R.  869  ;  5  Asp.  M.  C.  94— 
P.C. 

The  17  &  18  Vict.  c.  104,  applies  to  the 
colonies ;  and  by  s.  191,  a  master  has  a  lien  for 
his  wages  in  the  Vice- Admiralty  Court,  whatever 
may  be  the  municipal  law  of  the  colony.  The 
Rajah,  of  Cochin,  Swabey,  473. 

Title  to   Ship.]— The  vice  -  admiralty 

court  at  Hong  Kong  had  only  the  ordinary 
admiralty  jurisdiction  possessed  by  admiiulty 
courts  previously  to  the  passing  of  the  3  &  4 
Vict.  c.  66  ;  it  had  no  jurisdiction  to  entertain  a 
suit  for  possession  for  the  purpose  of  trying  a 
ship.  The  Australia,  Lapraik  v.  Burrows, 
Swabey,  480  ;  13  Moore,  P.  C.  132  ;  7  W.  R.  718. 

Yioe-Admiralty  Court  not  of  Reoord — 8tipu-> 
lation   Enforceable   by  the    Delegates.]  —  See 

Brymer  v.  Thompson,  1  H.  Bl.  165.  S.  P.,  Smith 
V.  XicholU,  5  Bing.  (N.c.)  208  ;  7  Scott,  147  ;  7 
D.  P.  C.  282  ;  8  L.  J.,  C.  P.  92. 

Offenoes  against  Revenue  Laws.] — The 


ws.l- 
ies  nf 


vice-admiralty  courts  in  the  West  Indies  had  no 
jurisdiction  over  offences  against  revenue  laws 
committetl  out  of  their  respective  islands.  The 
Fahius,  2  C.  Rob.  245. 

Sale  of  Ship.] — Vice-admiralty   courts 


have  no  power  to  order  a  sale  of  the  ship  in  case 


947 


SHIPPING— XXVI.  Admiralty  Lata  and  Practice. 


948 


of  distress — ^ee  per  Sir  W.  Scott.     The  Fanny 
and  Mmira,  Edwards,  117. 

The  vice  -  admiralty  courts  abroad  have  no 
authority,  upon  the  mere  petition  of  the  captain 
of  a  ship  bound  on  a  foreign  voyage,  to  decree 
the  sale  of  such  a  ship  reported  upon  survey  to 
be  seaworthy  or  repairable,  so  as  to  carry  the 
cargo  to  its  place  of  destination,  but  at  an 
expense  exceeding  the  value  of  the  ship  when 
repaired.    Meid  v.  Darby,  10  East,  143. 

High  Courts  in  India.] — Observations  on  the 
admiralty  jurisdiction  of  the  high  courts  in 
India.  The  BrbUiilda,  46  L.  T.  389  ;  4  Asp. 
M.  C.  461— P.  C. 

Procednre  —  Colonial  Courts.  ]  —  It  may  be 
presumed  that  the  procedure  in  the  vice-admi- 
ralty court  of  Victoria  is  so  far  analogous  to 
that  in  the  maritime  courts  of  Great  Britain 
and  Ireland,  that  a  shipwright  of  Melbouiiie 
would  be  entitled  to  arrest  a  British  ship  and 
detain  her  until  his  legal  dem'ands  upon  her 
were  satisfied.  The  Staffordshire^  Smith  v.  Bank 
of  New  South  Wales,  8  Moore,  P.  C.  (N.s.)  443  ; 
41  L.  J.,  Adm.  49  ;  L.  R.  4  P.  C.  194  ;  25  L.  T. 
137  ;  20  W.  R.  657  ;  1  Asp.  M.  C.  365— P.  C. 

Breach  of  Reyenne  Laws — Soonrity  for  Costs.] 
— Decree  of  the  vice  -  admiralty  court  of  Sierra 
Leone  in  a  proceeding  in  rem  for  breach  of  the 
revenue  laws  of  the  colony,  condemning  the 
goods  seized,  and  the  owners  in  penalties,  reversed 
by  the  committee,  so  far  as  the  penalties  were 
concerned,  with  costs,  it  appearing  that  though 
the  claim  of  the  owner  of  the  goods  was  rightly 
rejected,  because  he  failed  to  comply  with  the 
rule  of  the  Vice- Admiralty  Court  requiring 
security  for  costs,  yet  that  such  rule  did  not 
apply,  90  far  as  regarded  the  penalties,  against 
which  he  was  entitled  to  be  heard  in  the  court 
below  without  giving  any  such  security.  George 
V.  Beg.,  4  Moore,  P.  C.  (N.s.)  287  ;  L.  R.  1  P.  C. 
389. 


Probable  Cause  for  Seizure.] — An  appeal 


from  a  decree  of  the  vice  -  admiralty  court  of 
Sierra  Leone,  restoring  property  seized  for  breach 
of  the  custom  laws,  but  without  damages  or 
costs,  the  judge  below  being  of  opinion  that  there 
was  probable  cause  for  the  seizure,  was  dis- 
missed by  the  judicial  committee  with  costs,  on 
the  ground  that  it  appearing  from  the  evidence 
that  there  was  probable  cause  for  the  seizure, 
the  judge  of  the  Admiralty  Court  was  justifietl 
in  refusing  to  decree  damages  and  costs  to  the 
appellants,  the  owners  of  the  goods  seized. 
Wilson  V.  Beg.,  L.  R.  1  P.  C.  405. 

Appointment  of  Bepnty  Jndge.]— The  chief 
justice  for  the  time  being  for  Sierra  Leone 
may  lawfully  appoint  a  deputy  judge  of  the 
vice  -  admiralty  court  of  that  colony.  Bolet  v. 
Beg.,  4  Moore,  P.  C.  (N.s.)  41  ;  L.R.  1  P.  C.  198  ; 
12  Jur.  (N.S.)  716  ;  15  W.  R.  233. 

Praetiee.] — The  form  of  preliminary  acts  in 
use  in  the  Admiralty  Division  of  the  High  Court 
in  collision  cases  should  be  used  in  similar  cases 
in  the  vice-admii-alty  courts.  The  Kormu,  85 
L.  T.  418  ;  3  Asp.  M.  C.  272— P.  C. 

In  collision  causes  in  the  vice-admiralty  courts 
witnesses  should,  as  far  as  possible,  be  examined 
viva-voce  before  the  court,  not  upon  written 
interrogatories  before  an  officer  of  the  court  prior 
to  the  hearing.    lb. 


Consular  Courts.]  —  The  consular  court  at 
Constantinople  possesses  a  jurisdiction  in  rem, 
in  cases  of  collision  between  British  and  foreign 
ships ;  but  although  that  court  has  such  juris- 
diction, it  does  not  involve  the  administration  of 
the  common  law  of  England.  The  Lacofda^ 
Papaya nnl  v.  Bussian  Steam  Narigation  and 
Trading  Co.,  2  Moore,  P.  C.  (N.8.)  161. 

6.  Registrab,  Office  of. 

Ses^trar  of  Admiralty— Ouster  ol] —  Tenure 
of  office  of  registrar  of  the  admiralty ;  bond 
given  that  plaintiff  should  enjoy  the  same  for 
his  life ;  ouster  by  granter  of  admiral  subse- 
quently  appointed.  Parker  and  Harrdd's  Case^ 
2Leon.pt.  2,  114. 

7.  Law  Applicable. 

Bankruptey  Law.]  —  The  Admiralty  Courts 
being  a  court  of  law  and  equity,  will  follow  the 
decisions  of  the  courts  of  law  and  equity  in 
deciding  questions  under  the  bankruptcv  law. 
The  HeaH  of  Oak,  39  L.  J.,  Adm.  16  ;  21*^ L.  T. 
727. 

General  Maritime  Law.l^There  is  a  general 
maritime  law  administered  alike  by  English  and 
foreign  courts,  having  admiralty  jurisdiction,  dis- 
tinct from  the  municipal  law  of  nations.  The 
Patria,  41  L.  J.,  Adm.  23  ;  L.  R.  3  A.  &  B.  436  ; 
24  L.  T.  849. 

Generally,  the  Court  of  Admiralty  is  governed 
by  the  civil  law,  the  law  marine,  and  the  law 
merchant.  The  JVeptn?ie,  3  Hag.  Adm,  129,  135. 
S.  C,  reversed  on  App.  3  Knapp  94,  infra,  col. 
960. 

Equity. — The  court,  although  influenced  hy 
equitable  considerations,  is  not  a  court  of  equity, 
so  as  to  allow  matters,  foreign  to  the  issue,  to  be 
introduced  in  order  that  complete  justice  may 
be  done  between  the  parties  ;  it  follows  rather  in 
its  pleadings  and  practice  the  courts  of  commoa 
law.  The  Don  Francisco,  Lush.  468  ;  31  L.  J., 
Adm.  14  ;  5  L.  T.  460. 

By  the  ancient  maritime  law  the  Court  of 
Admiralty  would  have  an  equity  to  moderate 
contracts  made  under  pressure  of  necessity — per 
Sir  W.  Scott,  Th^  Kelson,  6  C.  Rob.  217,  231. 

8.  High  Coubt,  not  of  Recobd. 

The  admiralty  was  no  court  of  record.  TA^nn- 
linsorCs  Case,  12  Co.  Rep.  104.  S.  P.,  Greenuxiy 
and  Baker's  Case,  Godb.  193,  261 ;  and,  semble,. 
Jobson's  Case,  Noy,  24. 

The  Admiralty  Court  is  not  a  court  of  record, 
and  cannot  fine  or  imprison.  Empringham,  vice 
admiral  Yorkshire,  aud  Kettlewell,  his  marahal, 
fined  and  imprisoned  for  citing  persons  wrong- 
fully to  the  admiral's  court.  Empringliam's  Case^ 
12  Co.  Rep.  84. 

The  Court  of  Admiralty  could  not  proceed 
criminally  against  one  in  contempt.  Tench  v. 
Hubrison's  Case,  Style,  340. 

Habeas  corpus  to  bring  up  one  Imprisoned  by 
the  admiralty.    Anan.,  Style,  183. 

9.  Wbeck. 

Generally.]  —  Nothing  is  wriccum  maris  but 
what  is  cast  on  land  by  the  sea.  Constable's  Gue^ 
Sir  Henry,  6  Co.  Rep.  106  a ;  1  Anders.  86. 
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The  Court  of  Admiralty  has  no  jurisdiction  of  |  be  presumed  to  have  come  from  a  wrecked  ship, 


wreck.    Ih. 

Below  low  water  mark  the  admiral  has  sole 
jurisdiction,  between  high  and  low  water  the 
common  law  and  the  admiral  have  jurisdiction 
according  as  the  tide  is.    lb. 

Infants,  feme  covert,  executrix,  men  in  prison 
and  beyond  sea  are  bound  by  nonclaim  of  wreck 
within  a  year  and  day.    lb. 

Effect  as  against  the  office  of  admiralty  of  a 
grant  from  the  Crown  to  a  lord  of  a  manor  of 
*'  wreck  of  the  sea."  Claim  by  grant  to  flotsam 
within  three  miles  from  low  water  mark  rejected. 
Wreck  of  the  sea  must  have  touched  ground ; 
goods  afloat  are  droits.  Reic  v.  Ftyrty-nine 
ComUs  of  Brandy,  3  Hag.  Adm.  2.o7. 

Habeas  corpus  awarded  to  the  lord  wanlen  of 
the  Cinque  Ports  for  the  imprisonment  of  one 
for  stealing  wrecks.  Bourns  Case,  Cro.  Jac.  543  ; 
Palmer,  96. 

Over  wreck  and  derelict,  when  landed,  the 
admiralty  had  no  j  urisdiction.  Tlie  Two  Friends^ 
1  C.  Rob.  271. 

Mimieipal  Corporationg  Aet.]— The  Municipal 
Corporations  Act,  5  &  6  Will.  4,  c.  76,  does  not 
transfer  to  the  High  Court  all  the  jurisdiction 
(e.g.  in  wreck  and  salvage)  formerly  exercised 
by  the  vice-admiralty  courts — per  Dr.  Lushing- 
ton.    Raft  of  T'unbei',  2  W.  Rob.  251. 

Grant  of  Wreck  —  Wreck  appartenant  to 
Xanor.] — Wreck  belonging  to  a  manor  by  pre- 
scription does  not  pass  under  a  grant  (to  Iionl 
Lisle,  high  admiral)  of  all  wrecks  of  the  sea,  and 
other  profits  to  the  said  office  appertaining.  Wig- 
ffan  V.  Branthwait,  I  Ld.  Raym.  473  ;  12  Mod. 
259 ;  Holt,  758. 


though  no  trace  of  the  ship  ib  found  near  them. 
Talbot,  V.  Lewis,  6  Car.  &  P.  603. 


Owner  entitled  to.] — The  owner  of  wreck  is 
entitled  thereto  as  against  a  grantee  from  the 
Crown,  although  no  living  creature  comes  ashore. 
Hamilton  v.  JDaris,  5  Burr.  2732. 

Sight  to — ^Trespais.]  —  A  grantee  of  wreck 
may  maintain  trespass  against  a  wrongdoer  for 
taking  away  goods  cast  ashore,  although  people 
escaped  from  the  ship  alive,  and  although  the 
goocls  were  claimed  by  the  owners  within  a  year 
and  day,  and  although  the  plaintiffs  never  seized 
them.  Dtinwich  (^Bailiffs)  v.  Sterry,  1  B.  &  Ad. 
831  ;  9  L.  J.  (O.S.)  K.  B.  167. 

Cnitomi  Dnty  —  8  ft  4  Will.  4,  e.  52,  s.  50.]— 

Tobacco  landed  from  a  stranded  ship  held  not  to 
be  wreck  within  the  above  act,  so  as  to  be  liable 
to  duty.  Legae  v.  Boyd,  1  C.  B.  92  ;  14  L.  J., 
C.  I*.  138  ;  9  Jur.  30. 

But  the  term  "  wreck  "  in  the  above  statute  is 
not  confined  to  goods  that  would  pass  to  the 
Crown  or  the  crown's  officer  by  virtue  of  the  pre- 
rogative. It  includes  goods  imported  into  Eng- 
land, enteral  and  shipped  for  export,  and  after- 
wards picked  up  partly  afloat  and  partly  on  shore 
from  the  wreck  of  the  ship  in  an  English  port. 
Barry  v.  Arnaud,  10  A.  &.  E.  646  ;  2  P.  &  D. 
633  ;  9  L.  J.,  Q.  B.  226. 

Xridence  of  Bight  to.] — Parol  evidence  to  sup- 
port a  prescriptive  claim  to  wreck  cannot  be 
given  where  the  property  to  wreck  was  in  the 
crown  at  the  time  of  Charles  I.  Aloock  v.  Cooke, 
2  M.  &  P.  625  ;  5  Bing.  340  ;  7  L.  J.  (O.S.)  C.  P. 
126  ;  30  R.  R.  625. 

Dollan  in  the  Sand.] — Dollars  more  than  100 
years  old  found  in  the  sand  of  the  seashore  will 


10.  Droits. 

Enemies'  Ooodf  .]-By  the  common  law,  enemies* 
property  taken  by  a  subject  vests  in  the  captor  ; 
by  admiralty  law,  in  the  king,  if  taken  without 
letters  of  marque,  the  captor  holding  it  in  trust 
for  the  king  ;  for  breach  of  this  trust  a  suit  in 
the  admiralty  is  very  proper.  Rejp  v.  Broom  or 
Brome,  12  Mod.  135  ;  Carth.  398  ;  Comb.  444. 

Broom,  by  authority  from  the  African  Com- 
pany, who,  by  patent,  had  power  to  take  enemies* 
ships  and  dispose  thereof  at  their  will,  took  a 
French  ship  on  the  high  sea,  carried  it  into  a 
river  beyond  sea  and  sold  her  there.  The  ship 
was  condemned  in  the  admiralty  for  prize ;  the 
grantee  of  the  perquisites  of  the  admiralty  sued 
Broom  in  admiralty  for  conversion  of  the  ship 
and  non-delivery  of  her,  claiming  her  as  a  droit. 
Sentence  against  Broom ;  appeal  to  the  dele- 
gates ;  prohibition  refused.    lb. 

A  Prussian  ship  was  stranded  on  the  Goodwins. 
Some  specie  on  board  was  sent  ashore  and  claimed 
by  the  warden  of  the  Cinque  Ports  as  enemies* 
goods.  The  master  obtained  a  monition  from  the 
High  Court  of  Admiralty  to  remove  the  cause  to 
the  prize  court,  where  he  claimed  the  goods  as 
Prussian  property.  The  delegates  reversed  the 
decree  of  the  High  Court  on  the  ground  that  it 
had  no  jurisdiction.  Th^  Ooster  Ems,\  C.  Rob. 
284,  n. ;  Hay  and  Marriott,  Preface,  xxvii. 

An  enemy's  ship  captured  by  a  non-oommis- 
sioned  ship  is  a  droit  of  the  Admiralty.  The  Twee 
Ges\tstn's,  2  C.  Rob.  284,  n. 

A  queen's  ship,  during  the  Russian  war,  fell  in 
with  a  raft  of  timber  belonging  to  the  Russian 
government ; — Held,  that  the  timber  was  a  droit 
of  the  Crown  and  not  of  the  admiralty.  Baft  of 
JRuMian  Timber,  In  re,  5  Jur.  (N.S.)  1109. 

A  capture  made  by  crews  of  king's  ships 
stationed  at  the  island  of  St.  Marcon  adjudged 
to  be  prize,  and  not  an  admiralty  droit.  The 
Mebeekah,  1  C.  Rob.  227. 

A  ship  captured  by  the  Gibraltar  garrison  in 
Gibraltar  bay  condemned  to  the  admiralty  as  a 
droit.  The  Nostra  Signvra  del  Carmen,  1  C.  Rob. 
228,  n. 

A  non-commissioned  captor  of  an  enemy's  ship 
and  gunpowder  cargo  rewanled  by  the  whole  of 
the  proceeds  ;  one-thinl  to  the  owner,  two-thirds 
to  the  crew.     The  Haase,  1  C.  Rob.  286. 

Breach  of  Navigation  Act] — ^A  ship  arrested 
as  an  a<lmiraltv  droit  was  afterwards  seized  as 
forfeited  for  breach  of  a  navigation  act : — Held, 
that  the  forfeiture  gave  the  prior  title.  Score  v. 
Lord  Admiral,  Parker,  273.  Qaasre  as  to  the 
accuracy  of  this  report,  see  per  Thompson,  B.,  3 
Anstr.  864. 

Droit!  or  Wreck.] — A  log  floating  in  the  sea 
was  drawn  upon  a  rock  by  a  person  wading : 
another  log  cast  upon  the  beach  was  afterwaids 
swept  out  to  sea,  and  being  found  floating  was 
brought  back  to  shore : — Held,  that  both  logs 
were  droits  of  the  admiralty  and  did  not  belong 
to  grantees  of  wreck.  StaekpooU  v.  Reg.,  Ir.  R. 
9  Eq.  619. 

Ooodf  floating  are  not  Wreck.] — Goods  floating 
in  the  sea  arc  not  wreck ;  when  grounded  they 
are  wreck,  though  water  be  round  them  ;  if  again 
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afloat  they  cease  to  be  wreck.  Two  casks  of 
tallow  picked  up  afloat  off  the  Norfolk  coast  con- 
demned as  droits  of  the  admiralty.  Rex  v.  Two 
Casks  of  Tallow,  3  Hag.  Adm.  294.  Cf .  Bex  v. 
Forty-nine  Ca*ks  of  Brandy;  3  Hag.  Adm.  257  ; 
supra,  col.  949.  And  see  Yorlt  QBuke  of)  v. 
lAfutred,  1-Keb.  657,  supra,  col.  935. 

An  Anehor.]  —  Imprisonment  for  taking  an 
anchor  in  the  Cinque  Ports.  Habeas  corpus 
awarded.  Bournes  Ca*e^  Cro.  Jac.  643  ;  Palmer, 
96. 

Pirate  Goods  —  Slave  Sliip.]  —  Unclaimed 
residue  after  recapture  from  pirates  are  admiralty 
droits.     The  Mariantui,  3  Hag.  Adm.  206. 

A  condemnation  of  a  ship  for  engaging  in  the 
slave  trade  does  not  found  title  in  the  seizors. 
Ih. 

Goods  taken  from  Pirates.  j| — Property  taken 
from  pirates,  the  owners  of  which  were  unknown, 
held  to  be  a  droit  of  the  admiralty.  The  Panda, 
1  W.  Rob.  423.    Cf.  The  Helen,  1  Hag.  Adm.  142. 

A  grant  of  pirates'  goods  to  the  admiral  does 
not  pass  goods  in  the  possession  of  pirates  taken 
from  others.    Anon.,  12  Co.  Rep.  73. 

There  is  no  limit  of  time  within  which  the 
owners  may  claim  them.    Jh. 

11.  Beaconage. 

The  Admiralty  Court  formerly  had  jurisdiction 
in  suits  for  beaconage,  but  the  jurisdiction  is 
gone ;  prohibition  granted.  CroMxe  v.  Dlgges  (or 
Biffs),  1  Sid.  158  ;  1  Keb.  675. 

Action  at  common  law  for  Dungeness  light- 
house tolls.     Gibsv,  Osbaston,  2  Keb.  114. 

12.  Illegal  Colours. 

Warrant  to  arrest  a  merchant  ship  weai'ing 
ille  ral  colours.     Iteff.  v.  JiJwen,  2  Jur.  ^N.s.)  454. 

A  master  fined  for  wearing  illegal  colours. 
Jiey.  V.  Benson,  3  Hag.  Adm.  96. 

13.  Foreign  Enlistment. 

A  ship  was  fitted  out  as  a  transport  for  persons 
in  Cuba  who  had  revoltetl  from  Spain  and  wei-e 
exercising  powere  of  government  in  Cuba,  nnd 
conductinjr  hostilities  against  Spain  : — Held,  a 
breach  of  the  Foreign  Enlistment  Act,  59  Geo.  3, 
c.  69,  8.  69 ;  and  the  vessel  forfeited.  The 
Salrador,  Beg.  v.  Carlin,  39  L.  J.,  Adm.  33  ; 
L.  R.  3  P.  C.  218  ;  23  L.  T.  203  ;  18  W.  R.  1054. 

As  to  the  mode  of  proceeding  in  a  claim  for 
indemnity  for  detention  of  a  ship  under  the 
Foreign  Enlistment  Act,  see  The  Great  Xorthem 
and  The  Midland,  26  I..  T.  201  ;  1  Asp.  M.  C. 
246  ;  infra,  col.  1004. 

14.  Prize. 

The  Court  of  Admiralty  has  no  original  juris- 
diction in  matters  of  booty  of  war.  Its  juris- 
iliction  is  derived  solely  from  3  &  4  Vict.  c.  65, 
and  OKlers  in  council  iiisuod  in  purauance  of  that 
statute.  Banda  and  Kiricee  Biwty,  In  re,  44 
L.  J.,  Adm.  41 ;  L.  R.  4  A.  &  E.  436  ;  33  L.  T.  332. 

The  matter  of  the  **  Banda  and  Kirwee" 
booty  hatl  been  by  oixier  in  council  refen-ed  to 
the  court  to  determine  the  persons  entitled  to 
share,  ami  in  what  proportions,  and  as  to  costs. 
Certain  moneys,  the  proceeds  of  the  booty,  had, 
as  alleged,  not  been  paid  to  the  parties  who  had 


been  declared  by  the  court  entitled  to  the  booty  : 
— Held,  that  the  oitler  in  council  gave  the  court 
no  power  to  order  that  these  moneys  should  be 
brought  into  court  for  distribution,  and  that, 
thercfore,  the  court  had  no  jurisdiction  to  make 
such  an  order,    Ih. 

A  captured  ship  not  taken  infra  prsesidia  is 
not  lawful  prize.    Anon.,  March,  110. 

No  interest  in  a  prize  vests  before  condemna- 
tion ;  but  upon  condemnation  it  is  taken  to 
have  vested  at  the  capture.  Stevens  v.  Bagwell, 
16  Ves.  139  ;  10  R.  R.  46. 

The  sentence  of  a  foreign  admiralty  court  is 
conclusive  as  to  prize  or  no  prize.  Westo*  v. 
Wilty,  Skinner,  152  ;  and  cases  infra,  ool.  1109. 

Aetion  for  False  Imprisoniaeiit  in  Oasa  of 
Wrongful  Capture.] — ^An  action  will  not  lie  at 
common  Jaw  for  false  imprisonment,  where  the 
imprisonment  was  merely  the  consequence  of 
taking  a  ship  as  prize.  Le  Canx  v.  Eden,  2 
Dougl.  594. 

Priie  Jarlsdictlon— History  and  Origin.] — 

The  foundation  and  nature  of  prize  jurisdiction 
in  the  Court  of  Admiralty  explainai  by  Lord 
Mansfield.    Lindo  v.  Bodmy,  2  DougL  612,  n. 

15.  Wages  akd  Disbursements. 

See  also  PROHIBITIONS,  supra,  cols.  932,  933  ; 
VI.  Seamen,  supra,  cols.  106,  seq. ;  V.  Master, 
supra,  cols.  92,  seq. 

Jnrisdietion  as  to.] — The  gist  of  the  admiralty 
jurisdiction  in  wages  is  service  at  sea.  Howe  y. 
iVajfpier,  4  Bun*.  194. 

Payment  by  Bill.] — A  seaman  took  payment 
of  his  wages  at  Calcutta  by  a  bill  of  exchange 
on  his  owners,  in  preference  to  cash.  The  bill 
was  dishonoured  and  the  owners  became  bank- 
rapt  : — Held,  that  he  could  not  sue  the  ship. 
TJte  WilliaM  Money,  2  Hag.  Adm.  136. 

Paid  ont  of  Proeeeds  of  Droit.] — Wages  prior 
to  1  Will.  4,  c.  25,  paid  out  of  proceeds  of  a  dere- 
lict condemned  as  an  admiralty  droit.  The 
SjfeeulatoTf  3  Hag.  Adm.  330,  n. 

Additional  Sum  promised  to  prevent  BesertioiL 
— WtLgeB   Becoyerable    in    Admiralty.]  —  The 

mojiter  at  a  foreign  port  where  his  crew  was 
deserting  gave  each  seaman  a  promissory  note 
for  40^.  in  addition  to  the  wages  payable  under 
the  articles  to  induce  ihem  to  remain  with  the 
ship.  On  an'ival  in  England  the  owners  ten- 
dered to  the  seamen  their  wages,  upon  condition 
that  they  should  sign  a  release  and  give  up  the 
promissory  notes.  The  seamen  refused,  and 
brought  an  action  in  admiralty  for  their  wages  : 
— Held,  that  in  the  admiralty  action  they  were 
entitlecl  to  recover  their  wages  and  costs.  Thr 
MohUe,  Swabey,  256  ;  5  W.  R.  830. 

Arrest  of  Post-oflSoe  Packet.] — ^A  post-office 
packet  may  be  arrested  in  a  suit  for  mariners' 
wages.     The  Lord  Holmrt,  2  Dods,  1(K). 

Snit  pending  Abroad.] — ^A  suit  in  Canada 
against  the  master  for  wages  was  i)eudiug  when 
a  suit  in  rem  against  the  ship  for  the  same  wages 
was  instituted  m  England  : — Held,  that  the  suit 
in  rem  abated.     The  Latutrh^thire^  2Spinks,  lti9. 

Second  Mate  Serving  as  Pirst  Mate.] — A 
second  mate  during  the  voyage  becoming  and 
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serving  as  first  mate,  in  the  place  of  the  fonner 
first  mate,  who  had  deserted  : — Held,  entitled  to 
the  same  wages  as  first  mate  as  his  predecessor 
received,  there  being  no  new  agreement.  The 
Gondolier ^  3  Hag.  Adm.  19<). 

Puner  not  on  Articles.] — Purser's  wages  pro- 
nounced for,  though  no  figure  si)ecified  for  his 
wages  in  the  articles.  I7te  Prince  George^  3  Hag. 
Adm.  376.     S.  P.,  Alletttm  v.  Marshy  2  Ventr.  181. 

Jurifldietion  of  Justiees.!— Under  6  Will.  4, 
c.  19,  ss.  15, 16,  the  Admiralty  Court  could  not 
entertain  a  suit  for  wages  under  20/.,  except 
where  justices  were  unable  to  administer  full 
justice.     Tli€  King  William,  2  W.  Rob.  231. 

Master  iiiing  Owner  for  Seamen's  Wages 
paid.] — The  master  having  yatXd  the  marinere 
their  wages  could  not  (formerly)  sue  the  owner 
in  admiralty.    Anun.,  Fort.  230. 

Mate's  Claim  for  Wages  Paid  and  Disburse- 
ments.]— The  Court  of  Ailmiralty  has  no  juris- 
diction to  afljudicate  upon  a  mate's  claim  for 
wages  paid  to  the  crew,  and  necessary  disburse- 
ments in  foreign  ports.  The  Victoria,  37  L.  J., 
Adm.  12. 

Foreign  Seamen  in  Ship  of  alien  Enemy.]— 
The  court  will  entertain  a  suit  for  wages  of  a 
foreign  seaman  on  a  ship  of  an  alien  enemy  coming 
to  this  country  under  a  licence.  The  Vruw  Mlna, 
1  Dods.  234. 

Wages  claimed  by  foreign  seamen.  Objection 
to  jurisdiction  overruled.  Tlic  WllUain,  FrederlcTt , 
1  Hag.  Adm.  138. 

16.  Kestbaint. 

And  see  IV.  Owners,  supra,  col.  52  ;  Pbohibi- 
TIONS,  supra,  col.  929  ;  17.  POSSESSION,  infra, 
col.  955. 

Admiralty  Jurisdiction.] — A  dissenting  part 
owner  may  sue  in  admiralty  to  compel  his 
co-owners  setting  the  ship  to  sea  to  give  security 
for  her  safe  return,  or  for  a  sale.  Lambert  v. 
AeretreCj  1  Ld.  Raym.  223  ;  Blachet  v.  Anstey, 
Ih.  235. 

The  majority  of  the  part  owners  desiring  the 
ship  to  go  to  sea  may  institute  a  suit  in  admiralty 
to  compel  a  dissenting  part  owner  to  give  up  the 
certificate  of  registry.  Prohibition  refusal. 
A7IOJI.J  2  Chit.  359. 

Where  there  are  several  part-owners,  the 
owners  of  the  less  shares  may  arrest  the  ship  in 
the  Admiralty  Court,  and  compel  a  security  to 
be  given  by  the  others  before  they  will  be  per- 
mitted to  navigate  out  of  port.  Ov^on  v.  Hehden, 
1  Wil8.101. 

The  Court  of  Admiralty  is  open  all  the  year 
round  to  applications  by  part  owners  to  restrain 
the  sailing  of  ships  without  their  consent,  until 
security  is  given  to  the  amount  of  the  respective 
shares.     Hale  v.  Goodnon,  2  Mer.  77. 

The  court  has  jurisdiction  to  arrest  a  vessel  in 
an  action  of  restraint  at  the  suit  of  a  part  owner 
holding  a  minority  of  shares,  notwithstanding 
that  the  vessel  is  about  to  proceed  on  a  voyage 
approved  by  a  majority  of  the  part  ownere.  TAef 
Talca,  5  P.  D.  169  ;  42  L.  T.  61 ;  29  W.  R.  123  ;  4 
Asp.  M.  C.  226. 

Dissenting  part  owners  who  have  obtained 
security  for  the  ship's  return  may  sue  thereon  in 
admiralty.  Chrare  or  Degrave  v.  Hedges,  2  Ld. 
Raym.  1286  ;  Holt,  470. 


A  stipulation  taken  from  a  dissenting  part 
owner  for  the  return  of  the  ship  not  suable  in 
Admiralty.  King  v.  Perry,  3  Salk.  23.  And  see 
c,  Pbohibitions,  supra,  cols.  928,  929. 

The  admiralty  always  had  jurisdiction  in  an 
action  of  restraint  to  detain  a  ship  from  sailing 
at  the  instance  of  a  dissenting  part  owner,  until 
the  other  part  owners  gave  a  bond  to  the  full 
value  of  his  share  for  her  safe  return  :  u]x>n  her 
loss  such  bond  is  immediately  payable.  The 
Apollo,  1  Hag.  Adm.  306. 

Foreign  Sliip.l — The  Admiralty  Court  had  no 
jurisdiction,  at  the  suit  of  a  British  part  owner 
of  a  foreign  ship,  to  aiTCst  her  until  bail  was 
given  for  her  safe  return  to  her  own  port  abroad. 
The  Graff  Arthur  Berntdorff,  2  Spinks,  80. 

Bail,  wlLO  ean  obtain— Ship's  Hnsband.]-— The 
plaintiff  and  all  the  other  owners  of  a  vessel 
appointed  two  persons  as  ship's  husbands  and 
managers  by  an  agreement,  which  stated  that 
they  should  be,  and  should  at  all  times  there- 
after discharge  the  duties  of,  ship's  husbands 
and  managers  of  the  said  vessel  and  of  agents 
for  the  owners,  their  executors  and  adminis- 
trators.  The  agreement  also  gave  the  managers 
authority  to  perform  all  the  usual  duties  of 
ship's  husbands  : — Held,  that  this  agreement  did 
not  debar  the  plaintiff  as  owner  of  two  sixty- 
fourth  shares  in  the  ship  from  obtaining  in  an 
action  of  restraint  bail  from  the  other  part 
ownera  in  the  value  of  his  shares.  The  England^ 
56  L.  J.,  Adm.  115  ;  12  P.  D.  82 ;  56  L.  T.  896  \ 
35  W.  R.  367  ;  6  Asp.  M.  C.  140. 

Part  Owners.] — The  court  has  jurisdic- 
tion to  arrest  a  vessel  in  an  action  of  restraint  at 
the  suit  of  a  part  owner  holding  a  minority  of 
shares,  notwithstanding  that  the  vessel  is  about 
to  proceed  on  a  voyage  approved  of  by  a  majority 
of  the  part  owners,  and  is  being  employed  under 
a  charter  entered  into  by  the  ship's  husband, 
appointed  to  act  on  behalf  of  all  the  owners. 
The  Talca,  5  P.  D.  169  ;  42  L.  T.  61  ;  29  W.  R. 
123  ;  4  Asp.  M.  C.  226. 

Charterer.] — In  a  cause  of  restraint  the 

charterer  of  the  vessel,  if  he  has  a  substantial 
interest  in  the  question  before  the  court,  is 
entitletl  to  intervene  in  the  suit.  The  Innnffalleny 
35  L.  J.,  Adm.  110  ;  L.  R.  1  A.  &  E.  72  ;  12  Jur. 
(N.8.)  653. 

A  vessel  having  been  an*ested  in  a  cause  of 
restraint  between  co-owners,  the  court,  on  a 
motion  by  the  charterer,  to  whom  the  vessel  had 
been  let  for  a  voyage,  ordered  her  release,  it 
appearing  that  the  alleged  co-owner  was  only  a 
mortgagee.    Ih, 

Bail  Bond.] — ^Where  the  defendants  in  an 
action  of  restraint  have  given  a  bond  for  the  safe 
return  of  the  ship  they  are  still  at  liberty  to 
dispute  the  plaintiffs'  right  to  bring  the  action, 
and  the  court,  if  satisfied  that  the  plaintiffs  have 
no  such  right,  will  set  aside  the  bond.  The 
Keroula,  55  L.  J.,  Adm.  45  ;  11  P.  D.  92  ;  65  L.  T. 
61  ;  35  W.  R.  60  ;  6  Asp.  M.  C.  23. 

Belease  of  Bnreties.] — In  an  action  of 

restraint  two  sureties  executed  a  bail  bond  for 
the  safe  return  of  the  ship.  No  time  was  fixed 
in  the  bond  at  which  the  liability  of  the  sureties 
should  cease.  After  the  bond  had  been  in 
existence  for  nearly  three  years,  and  when  the 
vessel  was  in  this  country,  and  the  owners  of  the 
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majority  of  shares  were  changed,  the  sureties 
applied  to  be  released  from  the  bond  : — Held, 
that  the  application  was  reasonable,  and  the  bond 
was  ordered  to  be  cancelled.  7!^e  Viviennp.y  56 
L.  J.,  Adm.  107 ;  12  P.  D.  185  ;  67  L.  T.  316  ;  36 
W.  R.  110;  6  Asp.  M.  C.  178. 

How  long  it  Continues — Second  Action.] 


— ^Where  minority  owners  have  instituted  an 
action  of  restraint,  claiming  security  for  the 
safe  return  of  the  ship  to  a  named  port  within 
the  junsdiction,  and  a  bond  is  given  by  the  defen- 
dants for  that  purpose,  such  bond  remains  in 
force  until  the  ship  returns  to  that  port,  and 
theplaintifb  are  not  entitled  to  institute  another 
action  for  further  security  upon  the  ship's  return 
to  another  port  within  the  jurisdiction,  and  if 
such  second  action  is  instituted,  it  will  be  dis- 
missed with  costs.  The  Regalia^  51  L.  T.  904  ; 
5  Asp.  M.  C.  338. 

Perm.] — In  an  action  of  restraint  the 


bail  bond  should  not  be  given  to  pay  what  may 
be  adjudged  against  the  defendant  in  an  action, 
T)ut  simply  for  the  appraised  or  agreed  value  of 
the  plaintiff's  shares,  in  case  the  ship  does  not 
return  to  the  particular  port  named  in  the  bond. 
The  Rohei't  bicklnson,  54  L.  J.,  Adm.  6  ;  10 
P.  D.  15 ;  52  L.  T.  55 ;  33  W.  R.  400  ;  5  Asp. 
M.  C.341. 

As  to  the  form  of  bonds  given  for  the  safe  return 
of  a  ship,  to  dissenting  part  owners ;  and  of 
decree  upon  her  not  returning.  T?ie  Margaret^ 
2  Hag.  Adm.  275.  Tfie  Anne^  2  Hag.  Adm. 
279,  n  ;  The  Waterhen,    Jb, 


17.  Possession. 

See    aUo    Prohibitions,    supra,     col.    929 ; 
IV.  Owners,  supra,  cols.  52,  seq. 

Wrongdoer  in  Posiession.] — The  Admiralty 
Court  had  jurisdiction  to  take  a  ship  from  a  mere 
wrona:doer  and  deliver  her  to  her  owner.  Blan- 
4fhard,  In  re,  2  B.  &  C.  244  ;  2  D.  &  R.  177  ;  26 
R.  R.  329. 

Majority  in  Interest  of  Owners  can  Oliange.] 

— The  Adimiralty  Court  would  not  interfere  to 
change  the  possession  of  a  ship  except  at  the 
instance  of  a  majority  of  the  part  owners  in 
Interest.  Tlie  Valiant,  1  W.  Rob.  64,  infra. 
B.  P.,  TJie  Elizabeth  arid  Jatie,  1  W.  Rob.  278. 

Owner  of  Moiety.]  —  The  Admiralty  Court 
in  a  default  cause  declined  to  decree  possession 
to  the  owner  of  a  moiety  of  a  ship,  but  granted  a 
monition  calling  upon  the  other  interest  to  shew 
cause.     The  Egyptieiine,  1  Hag.  Adm.  346,  n. 

Where  no  adyene  Title.] — The  Admiralty 
Court  would  entertain  a  suit  of  possession  where 
no  adverse  title  was  set  up.  TJie  Frances,  2 
Dods.  420.  S.  P.,  TU  Sisters,  3  C.  Rob.  213  ;  4 
O.  Rob.  275 :  5  C.  Rob.  155.  S.  P.,  Tlie  Valiant, 
1  W.  Rob.  64,  infra. 

The  court  gave  effect  to  a  legal  title  without 
taking  notice  of  equitable  claims.  The  Valiant, 
1  W.  Rob.  64. 

The  Admiralty  Court  had  no  jurisdiction  to 
interfere  in  cases  of  adverse  title.  Warrant  of 
arrest  refused  to  a  mortgagee  claiming  under 
6  Geo.  4,  c.  110,  s.  45,  to  arrest  and  sell  the  ship. 
The  FniU  Pre*errer,  2  Hag.  Adm.  181  ;  The 
Ouardian,  3  C.  Rob.  93. 

The  Admiralty  Court  always  had  and  retained 


its  jurisdiction  to  interpose  to  transfer  possession 
when  no  dii-ect  question  of  property  was  involved  ; 
but  direct  questions  of  property  belonged  to  the 
courts  of  common  law  and  chancery — ^perSirW. 
Scott.  The  MaHin  of  Xorfolh,  4  C.  Rob.  293. 
S.  P.,  The  Pitt,  1  Hag.  Adm.  240  ;  TJie  Warrior, 
2  Dods.  288. 

Ownership  of  vessel  formerly  not  triable  in 
admiralty.  Smith  v.  Oib»on,  Ca.  t.  Hardwicke, 
271,  317.  And  gee  per  Holroyd,  J.  Anan.,  2  Ch. 
359, 361  ;  and  Thompson  v.  Smith,  supra,  coL  935. 

Attachment  EeftLsed.] — The  court  declined  to 
issue  an  attachment  in  execution  of  a  decree  in 
a  possession  suit.  The  John  of  London,  1  Hag. 
Adm.  342. 

Bon&  fide  Possession  not  disturbed.] — In  a 

cause  of  possession  the  Admiralty  Court  will  not 
examine  the  title  of  a  person  in  bon&  fide  posses- 
sion of  a  ship  until  it  is  impeached.  Where  the 
only  title  rests  on  a  conditional  assignment  of  a 
ship  as  a  security  not  reduced  into  possession, 
the  court  has  no  jurisdiction  to  disturb  the  person 
in  possession  under  a  subsequent  sale ;  nor  does 
it  vary  the  case  that  it  is  an  appeal  from  a  vice- 
admiralty  court  that  has  exercised  the  jurisdic- 
tion.   The  Johfi,  2  Hag.  Adm.  305. 

Equitable  and  Legal  Owners.] — The  Court  of 
Admiralty  will  not  dispossess  the  equitable 
owner  of  the  moiety  of  a  ship  at  the  instance 
of  the  legal  owner  of  more  than  a  moiety.  Hie 
Victoria,  Swabey,  408  ;  5  Jur.  (N.s.)  204 ;  7 
W.  R.  330. 

The  court  inclines  against  dispossession,  and 
requires  the  plaintiff's  claim  to  be  clearly  proved. 
lb. 

Orwnw  dispossessed  by  Violence  or  Fraud.] 

— The  court  had,  even  when  its  jurisdiction  was 
more  restricted,  authority  to  decree  possession  of 
a  vessel  to  the  owner,  who  had  been  deprived  of 
it  by  force,  violence  or  fraud.  The  Beatrice, 
otherwise  The  Rappahannock,  36  L.  J.,  Adm.  9. 

Against  Master,  Part  owner.] — The  majority 
of  part  owners  in  interest,  are  entitled  to  posses- 
sion of  the  ship,  as  against  the  master  who  owns 
the  remaining  shares  and  is  in  possession, 
although  he  offere  security  for  her  safe  return. 
The  Kent,  Lush.  495.  S.  P.,  The  Xeio  Draper,  4 
C.  Rob.  287. 

Order  for  Production  of  Ship's  Papers.] — See 

The  Lusitam  ;  m.  INSPECTION  AND  DISCOVERY', 
infra,  col.  997. 

Sale  by  Court  without  Jurisdiction.] — ^A  ship 
sold  under  sentence  of  a  pretended  admiralty 
court  at  St.  Domingo,  stayed  on  her  arrival  at 
Liver^xK)!  at  the  instance  of  her  former  owner. 
The  Thomas,  1  C.  Rob.  322. 

Sale  by  Master  abroad.] — The  ship  was  sold 
by  the  master  abroad.  Possession  decreed  to 
the  original  owner  as  against  the  purchaser, 
upon  bail  given.    The  Partridge,  1  Hag.  Adm.  81. 

Possession  of  a  ship  decreed  to  her  former 
owners ;  it  appearing  that  she  had  been  sold 
without  authority  by  Lloyds'  agent  at  Archangel, 
having  been  ashore  and  almndoned  by  her 
master.  The  Lagan  or  Mimax,  3  Hag.  Adm. 
418. 

Foreign  Ship.] — Suit  of  possession  not  enter- 
tained by  the  court  in  the  case  of  a  foreign  ship. 
The  Johan  and  Su'gmund,  Edwards,  242. 


957 


SHIPPING— XXVI.  Admiralty  Law  and  Practice. 


968 


The  court  interferes  in  a  cause  of  possession  of 
a  foreign  ship  between  foreign  owners  with 
reluctance  ;  an  order  of  the  admiralty  of  Rostock 
executed  by  the  admiralty  of  England.  The  See 
Beuter,  1  Dods.  22. 

Default  of  Appearanee  by  Part  Owner.] 


— ^Action  in  admiralty  against  the  ship,  claiming 
possession,  and  an  account  against  A.,  the 
managing  ovmer;  default  of  appearance  by  A. 
Possession  given  to  plaintiffs  holding  majority 
of  shares.  Order  to  join  A.  as  defendant,  and 
for  an  account  to  be  taken.  Sale  of  A.*8  shares 
before  the  refei-euce,  to  satisfy  costs,  and  any 
sum  found  due  from  A.,  refused.  The  Native 
Pearl,  37  L.  T.  6  42  ;  3  Asp.  M.  C.  515. 

Abortive  Sale — Suit  by  Yendon.] — Vendors  of 
shares  in  a  ship  sold  by  auction,  the  purchase- 
money  having  been  partly  paid,  but  the  transfers 
not  having  been  completed,  institute  a  possession 
suit  in  admiralty.  The  ship  was  sold,  but  pro- 
duced a  few  shillings  only.  Application  that  the 
purchaser  at  the  auction  be  condemned  in  costs 
refused.    The  Virtue,  1  S pinks,  77. 

Proeeedings  in  Cbancery.] — The  master  being 
unable  to  repair  the  plaintiffs'  ship,  sold  her 
abroad,  and  executed  a  bill  of  sale  to  the  defen- 
dants. The  ship  came  to  England,  and  the  defen- 
dants, refusing  to  ratify  the  sale  or  consent  to 
the  registry,  took  possession  of  her.  The  plain- 
tiffs applied  to  the  Court  of  Chancery  for  an 
injunction:  —  Held,  that  the  plaintiffs  had  no 
equitable,  as  distinct  from  legal,  title  :  and  that 
their  title,  if  any,  being  legal,  they  must  sue  at 
law.    Ridgway  v.  Jtoherts,  4  Hare,  106, 

Bail.] — In  suits  for  possession  the  Court  of 
Admiralty  can  take  bail.  The  Erangelatria,  46 
L.  J.,  Adm.  1 ;  35  L.  T.  410  ;  25  W.  R.  255  ;  3 
Asp.  M,  C.  264. 

18.   CO-OWNERSHIP, 

Co-owners  disagreeing  -  Sale  of  Ship  by  Court.  ] 

— The  court  will  not  exercise  the  power  of  sell- 
ing a  ship  given  by  24  Vict.  c.  63,  s.  8  (2),  except 
in  a  very  strong  case  ;  mere  disagreement  of  co- 
owners  not  8i:&cient.  Th'tf  Marion,  54  L.  J., 
Adm.  8  :  10  P.  D.  4  ;  51  L.  T.  906 ;  33  W.  R.  432 ; 
5  Asp.  M.  C.  339. 

Sale  of  Ship  at  Instance  of  Minority  Owners— 
ICajority  Owners  transformed  into  LLmited  Com- 
pany.]— Where  the  owners  of  the  majority  of  the 
shares  in  a  ship  had,  without  the  consent  of  or 
notice  to  their  co-owners  converted  themselves 
into  a  limited  liability  company,  to  which  they 
had  transferred  their  shares,  the  court,  at  the 
instance  of  the  minority  owners,  onlered  the  ship 
to  be  sold.  The  Hereward,  64  L.  J.,  Adm.  87  ;  1 1 
R.  798 ;  72  L.  T.  903 ;  44  W.  R.  288  ;  8  Asp. 
M.  C.  22. 

Begistered  Owners.]— Quaere,  whether  s.  8  of 
the  Admiralty  Court  Act,  1861,  giving  the  Admir- 
alty Court  jurisdiction  to  decide  questions  between 
co-owners  is  not  confined  to  registered  owners. 
The  Bonnie  Kate,  57  Ti.  T.  203 ;  6  Asp.  M.  C. 
149. 

Petition  to  Bestrain  Sale  of  Ship  — 17  ft  18 
"^t.  c.  104,  s.  66.] — A  petition  presented  under 
17  &  18  Vict.  c.  104,  s.  65,  by  a  ])art  owner  of  a 
ship,  which  was  the  subject  of  a  joint  adventure, 
to  have  the  other  part  owner  restrained  from 


dealing  with  his  joint  interest  in  the  ship,  held  to 
be  incompetent ;  because  sub-s.  65  applied  only 
where  it  was  sought  to  prevent  the  sale  of  a  ship 
under  ss.  62,  63,  and  64,  alleged  to  be  vested  in  a 
person  not  qualified  to  own  a  British  ship. 
MePhail  v.  Hamilton,  5  Ct.  of  Sess.  Cas.  (4th  ser.) 
1017.  And  see  Roy  v.  Hamilton,  5  Ct.  of  Sess. 
Cas.  (3rd  ser.)  573. 

Claim  for  Bamages.] — In  a  co-ownership  suit 
brought  for  sale  of  the  ship  by  some  of  the  part 
owners  against  the  others,  the  latter  set  up  in 
their  defence  a  claim  for  damages  alleged  to  have 
been  caused  by  the  wrongful  act  of  the  former : 
— Held,  that  under  24  Vict.  c.  10,  s.  8,  the  court 
had  jurisdiction  to  entertain  the  claim.  Tlie 
Ceylon,  18  L.  T.  417. 

Under  24  Vict.  c.  10,  s.  8,  the  Admiralty 
Court  ordered  an  account  to  be  taken  between 
co-owners  relating  to  matters  which  took  place 
before  the  date  assigned  for  the  act  to  come 
into  operation,  and  relating  to  a  ship  lost  before 
the  institution  of  the  cause.  Th^}  Idas,  Br.  & 
Lush.  65. 

Bill  of  Bale,  Absolute  or  Mortgage.] — A  bill  of 
sale  of  shares  in  a  ship  was  executed  by  the  defen- 
dant, the  sole  owner,  to  T.,  with  a  declaration  of 
ownership  as  required  for  registration.  T.  did 
not  register  the  instrument  for  four  years.  In  a 
co-ownership  suit  he  sought  to  have  the  ship  sold, 
and  accounts  taken  between  himself  and  the 
defendant.  The  bill  of  sale,  though  in  form 
absolute,  was  really  given  as  security  for  a  debt. 
Application  refused.  The  Jane,  23  L.  T.  791 
(Irish). 

Bale  of  Sbip^Begistered  in  Onernsey.] — Tho 
Admiralty  Division  has  no  jurisdiction  over  an 
action  in  rem,  instituted  under  s.  8  of  the  Admir- 
alty Court,  1861,  claiming  an  account  of  the 
earnings  and  sale  of  a  ship  when  the  ship  is 
registered  at  the  port  of  Guernsey,  and  not  at 
any  port  in  England  or  Wales.  The  RvMnsons 
and  The  Satellite,  51  L.  T.  905  ;  5  Asp.  M.  C. 
338. 

Beeeiyer.] — The  court  will  appoint  a  receiver 
in  a  co-owTiership  suit  where  the  circumstances 
exist  which  in  the  opinion  of  the  court  render 
such  a  course  j ust  and  convenient.  Th^  Amjfthill, 
5  P.  D.  224. 

Aceoont— After  Sale  of  Share.] — A.  and  B.  were 
co-owners  of  a  ship.  A.  sold  his  share  to  a  third 
person,  and  afterwards  instituted  a  suit  in  rem  in 
the  Court  of  Admiralty  to  have  an  account  taken 
between  himself  and  B.  in  relation  to  the  employ- 
ment and  earnings  of  the  ship  during  the  time  he 
and  B.  were  co-owners  : — Held,  that  as  the  suit 
related  to  questions  which  arose  between  the 
parties  while  they  were  co-owners,  the  court  had 
jurisdiction  to  entertain  the  suit,  notwithstand- 
ing A.  had  ceased  to  be  a  co-owner  at  the  time  of 
the  institution  of  the  suit.  The  Lady  of  tJie 
Lake,  39  L.  J.,  Adm.  40  ;  L.  R.  3  A.  &  E.  29  ;  21 
L.  T.  683 ;  18  W.  R.  628. 

What  should  be  Ineluded — Aeoonnt  of 

Ship's  Agent.] — In  an  action  for  settlement  of 
accounts  between  co-owners  under  s.  8  of  the 
Admiralty  Court  Act,  1861.  the  plaintiff  is 
entitled  only  to  settlement  of  such  accounts  as 
are  or  ought"  to  be  rendered  before  the  writ.  If 
a  co-owner  is  ship's  agent  for  a  coasting  steamer 
at  a  port  of  call  the  amount  due  to  him  as  agent 
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cannot  be  recovered  in  a  co-ownership  action. 
The  Eider,  40  L.  T.  463  ;  4  Asp.  M.  C.  104. 

Of  Xansging  Owner.]— See  TheMmiU  Vern4>n, 
and  cases  ante,  cols.  59,  et  circa. 

Referenoe^Report — Stay  of  Ezeeution— Cof  tt .  1 

— A  managing  owner,  who  had  not  delivered 
accounts  for  nine  years,  instituted  a  co-ownership 
action  for  settlement  of  accounts,  and  for  pay- 
ment of  the  balance  found  due  to  him,  and 
claimed  certain  items  in  respect  of  materials 
supplied  to  the  ship  for  which  he  had  not  paid, 
and  for  which  the  defendants  were  being  sued  in 
the  Queen's  Bench  Division.  The  registrar  in 
his  report  allowed  the  plaintiff  these  items. 
Upon  application  to  confirm  the  report,  and  for 
judgment,  the  court  decreed  payment  of  the 
amount  found  due  by  the  registrar,  but  stayed 
execution  until  the  defendants  were  protected 
against  the  claims  in  the  Queen's  Bench  Division, 
and  refused  the  plaintiff  the  costs  of  the  action 
upon  the  ground  of  delay  in  rendering  his 
accounts.  TJi£  Clvarles  Jackson,  52  L.  T.  631  ;  5 
Asp.  M.  C.  399. 

Objeotioii  to  Report.  1 — Where  an  action 

is  instituted  in  an  admiralty  district  registry 
by  part  owners  of  a  ship  against  the  managing 
owner  for  an  account,  and  the  writ  claims  an 
account  under  Ord.  III.  r.  8,  and  an  onler  for 
the  filing  of  the  accounts  is  made  under  Ord. 
XV.  r.  1,  and  the  account  is  proceeded  with 
pursuant  to  order,  and  the  district  registrar 
reports  thereon,  such  report  is  to  be  treated  as 
the  usual  report  in  an  Admiralty  Court  action, 
and  if  the  defendant  seeks  to  take  objection 
thereto,  he  must  do  so  according  to  the  provisions 
of  Ord.  LVI.  r.  11,  otherwise  the  plaintiff  will  be 
entitled  to  judgment  thereon.  Gowan  v.  Sprott, 
51  L.  T.  266  ;  5  Asp.  M.  C.  288. 

Objeeting  to — ^Rxtennoii  of  Time.] — The 

court  will  not  extend  the  time  for  objecting  to 
the  registrar's  report  in  a  co-ownership  action 
without  special  grounds  being  shewn  by  the 
party  seeking  to  object.    lb. 

Charterparty— AutlLority  of  Managing  Owner.] 

— The  managing  owner  of  the  ship  "  V.,"  with 
the  authority  of  his  co-owners,  entered  into 
negotiations  abroad  with  the  view  of  chartering 
the  ship.  These  negotiations  were  carried  on 
by  an  agent  abroad.  On  the  17th  July, 
1884,  a  form  of  charter,  signed  by  the 
managing  owner,  was  offered  to  the  proposed 
charterers.  They  objected  to  certain  provisions 
in  it,  to  which  objections  the  agent,  with  the 
managing  OA^Tier's  authority,  assented.  On  the 
19th  July  the  charterers  signed  the  charter, 
having  previously  introduced  into  it  certain 
further  alterations  which  had  never  been 
suggested  to  the  managing  owner's  agent.  On 
the  same  day  certain  of  the  co-owners  gave 
notice  to  the  managing  owner  that  they  refused 
to  be  bound  by  any  charter.  The  managing 
owner,  considering  himself  bound  to  sign  the 
charterparty,  signed  it  on  the  22nd  July.  The 
execution  of  the  charterparty  was  prevented  by 
the  arrest  of  the  "  V."  by  the  dissentient  owners, 
and  damages  resulted  therefrom : — Held,  in  a 
co-ownership  action,  that  there  was  no  binding 
contract  until  the  managing  owner  signed  the 
charter  on  the  22nd  July,  and  that,  as  the  dis- 
senting owners  had  revoked  their  authority  on 
the  19th  July,  they  were  not  bound  by  the 


charter.  The  Vindohala,  58  L.  J.,  Adm.  51 ;  14 
P.  D.  50  ;  60  L.  T.  657  ;  37  W.  K.  409 ;  6  Aap. 
M.  C.  376— C.  A. 

Citation.]  —  In  a  cause  between  co-owners^ 
under  24  &  25  Vict.  c.  10,  s.  8,  the  court  granted 
a  citation  in  personam  on  the  defendant,  and  a 
monition  on  the  London  Dock  Company  to  bring 
in  freight  detaine<l  by  them  under  a  stop-order 
from  the  defendant.  The  Meggie,  L.  B.  1  A.  &  E. 
77. 

19.  Necessakies. 

See  aUo,  I.  Building,  Repaibs  and  Tonkaoe  ; 
V.  Waster  ;  VIII.  Sale  and  Tbansfer. 

a.  Generally. 

Material  Men  have  no  Lien  on  the  Proceeda 
of  the  Ship  sold  by  the  Conrt.  ] — Material  men  have 
no  lien  for  supplies  furnished  in  England  on  the 
proceeds  of  a  ship  sold  by  decree  of  the  Admiralty 
Court  in  a  wages  suit.  The  Is^eptune,  Hodgei  r^ 
SimJt,  3  Knapp,  P.  C.  94. 

Lien  —  Practice    of    Admiralty     Court.]  — 

Although  there  was  no  lien  for  necessaries, 
the  Admiralty  Court  previously  to  The  Keptune' 
(supra),  allowed  material  men  to  claim  against 
the  proceeds  of  a  ship  remaining  in  the  registry, 
T?i^  Wharton,  3  Hag.  Adm.  148,  n. 

Arrest  for  general  Balance  of  Aoconnt.] — 

The  agents  of  a  foreign  ship,  being  also  part 
owners,  supplied  her  from  time  to  time  with 
coals,  and  made  disbursements,  receiving  freight, 
and  crediting  the  same  in  their  accounts.  They 
arrested  the  ship  for  a  balance  due  upon  the- 
same  account  : — Held,  that  the  arrest  was 
invalid.  The  We^t  Frienland  or  The  Twentje^, 
Van  Haagelt  v.  Sack,  Swabey,  456 ;  2  L.  T.  613  ; 
8  W.  R.  423— P.  C.  Reversing  S.  C,  nom.  Th^ 
Wrgt  Friesland  (otherwise  Twe/^je),  Swabey 
454  ;  5  Jur.  (N.s)  658.  See  also  The  Ella  A.  Clark^ 
infra,  col.  965  ;  The  Princes*  Charlotte,  infra,, 
col.  965. 

3  4  4  Yict.  c.  65 — Keoessaries  Supplied  before^ 
the  Act.]— The  statute  3  &  4  Vict.  c.  65,  enabled 
the  admiralty  to  entertain  a  claim  for  necessaries 
supplied  to  a  foreign  ship  before  the  passings 
of  the  act.     The  Alexander,  1  W.  Rob.  288,  346. 

Inquiry  whether  any  Snm  Dne.]  —  Undcr- 
Ord.  XXXllI.,  Judicature  Act,  1875,  in  an 
action  for  necessaries,  the  court,  in  its  discretion, 
ordered  enquiries  to  be  made  before  judgment,, 
whether  any  and  what  sum  is  due.  The  Sully ^ 
48  L.  J.,  Adm.  66. 

Kecessaries  Supplied  to  Foreign  Ship  — 
Jurisdiction.] — See  The  Anna,  infra,  col.  965. 

Jurisdiction  of  Court  of  Passage.] — See  The- 

Dowse,  supra,  col.  946. 

Title  of  Suit— Bepairs.]— The  institution  of  a 
suit  as  a  cause  of  necessaries  docs  not  estop  t he- 
plaintiff  from  afterwards  pleading,  and  proving- 
that  his  claim  is  in  respect  of  repairs ;  but  the 
title  of  the  cause  must  be  amended.  The  Skfjf' 
worth,  10  Jur.  (N.s.)  445  ;  10  L.  T.  43. 

Contempt  of  Court  by  Master.] — ^Wbere,  on  a 
claim  for  necessaries,  the  master,  in  contempt  of 
the  warrant,  sailed  out  of  the  jurisdiction,  the? 
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court  allowed  a  cause  for  necessaries  to  be  set 
down,  and  the  plaintiff  to  file  proofs  ;  and,  upon 
such  proof  of  the  facts,  condemned  the  ship  in 
the  claim  and  costs.  The  Lady  Bletglngtmi^  3-1 
L.  J.,  Adm.  72. 

Bankruptcy  Jiirifdietion  of  Ckinnty  Ckmrt— 
Tiet-^ybniralty  Court — ^iDjimetion.] — A  county 
court  had  jurisdiction  in  bankruptcy  under 
32  k.  33  Vict,  c  71,  s.  72,  to  restrain  a  person 
trading  in  London  from  enforcing  in  a  vice- 
admiralty  court  at  Sierra  Leone  a  claim  for 
necessaries  supplied  abroad,  on  the  order  of  the 
master,  to  a  ship  belonging  to  the  bankrupt 
after  the  filing  of  the  petition.  Th>»  Alhiun, 
Halliday  v.  Harris^  or  ilarri*  v.  Ilalliday,  43 
L.  J.,  C.  P.  350  ;  L.  R.  9  C.  P.  668  ;  27  L.  T.  732  : 
22  W.  R.  756  ;  1  Asp.  M.  C.  481. 

Yioe-Admiralty  Court— 24  ft  25  Yiet.  o.  24.]— 
A  vice-admiralty  court  in  a  British  possession 
has  no  jurisdiction  under  24  Vict.  c.  24,  s.  10,  to 
entertain  a  suit  for  necessaries  supplied  at  a  port 
out  of  that  possession.  A  master  can  only  claim 
against  the  ship  for  disbursements  from  the  date 
at  which  he  is  on  the  ship^s  register  as  master. 
lb. 

b.  What  are. 

Meaning  of  Term  Generally.]  —  The  term 
"necessaries,"  in  the  statutes  giving  the  admi- 
ralty court  jurisdiction  over  such  claims,  has  the 
same  meaning  as  is  given  to  it  by  the  common 
law  courts,  and  signifies  whatever  the  owner  of  a 
vessel,  as  a  prudent  man,  if  present  under  circum- 
stances in  which  his  agent  in  his  absence  is  called 
upon  to  act,  would  have  ordered.  The  Riga, 
41  L.  J.,  Adm.  39  ;  L.  R.  3  A.  &  E.  516  ;  26  L.  T. 
202  ;  20  W.  R.  927  ;  1  Asp.  M.  C.  246. 

"  Necessaries,"  in  3  &  4  Vict.  c.  65,  s.  6,  mean 
articles  immediately  necessary  for  the  ship,  as 
contradistinguished  from  those  merely  neccessary 
for  the  vovage.  The  ComtesM  de  Tr^erille, 
Lush.  329  ^4  L.  T.  713. 

The  statute  does  not  apply  to  ordinary  mer- 
cantile accounts  between  shipowner  and  agent. 
lb, 

PremiTuni  on  Ininranee — Ship  Dnea — Broker- 
age.]— Premiums  paid  by  a  shipbroker  at  the 
owner's  request  to  procure  insurance  on  freight 
are  necessaries.  Mackintosh  v.  Mitchewn,  4  Ex. 
176:  18  L.  J.,  Ex.  385. 

Charges  paid  by  a  shipbroker  at  the  owner's 
request  for  entering,  reporting,  and  piloting  a 
ship,  and  for  tonnage  and  light-dues,  and  for 
noting  protest,  are  within  the  term.    lb. 

Advances  at  the  owner's  request  for  travelling 
expenses  of  the  master  and  goods  supplied  for 
the  ship's  use  are  necessaries.    lb. 

Brokerage  charges  made  by  a  ship's  broker  for 
acting  as  ship's  agent,  and  for  negotiating  a 
charterparty  may  be  necessaries  within  the 
meaning  of  the  statutes,  but  mast  be  proved  to 
come  within  the  definition.    lb. 

Premiums  on  insurance  not  necessaries.  The 
Heinrich  Bjorn^  supra,  col.  966. 

Coppering  Ship.] — When  it  is  necessary  that 
a  wooden  ship  bound  upon  a  particular  voyage 
should  be  coppered,  the  coppering  is  a  necessary 
for  the  voyage,  which  gives  the  material-man 
doing  the  work  to  a  foreign  ship,  upon  the  orders 
of  the  master,  a  maritime  lien.  The  Tuidiani, 
32  L.  T.  341 ;  2  Asp.  M.  C.  603. 

VOL.  XIIL 


Copi)er  sheathing  is  a  necessary.  TltePerla, 
Swabey,  353  ;  4  Jur  (N.S.)  741. 

Agent's  Sxpentee  —  Collision  Bnit.]  —  The 
ex{)eoses  of  an  agent  for  coming  from  Newcastle 
to  London  to  assist  the  master  in  the  defence  of 
a  vessel  prosecuted  in  a  cause  of  collision,  and  for 
attending  the  trial  are  not  necessaries.  The 
Bonne  Aitielie^  35  L.  J.,  Adm.  115;  L.  R. 
1  A.  E.  19  ;  14  L.  T.  191  ;  6  Asp.  M.  C.  149. 

Supplies  Generally.]— Necessaries  are  what- 
ever is  fit  and  proper  for  the  service  of  the  ship, 
and  whatever  a  prudent  owner  would  provide. 
The  onus  of  proving  the  necessity  is  on  the 
material-man.  Tfie  Alexander,  1  W.  Rob.  288, 
346. 

Bntoher's  Meat.]— r/*«  JN".  E.  Goifabrich, 
Swabey,  344  ;  4  Jur.  (N.8.)  742  ;  6  W.  R.  871. 

Coals.]— See  The  Twcntjc,  or  Wett  Fricaland, 
supra,  col.  960. 

Expenses  of  Defending  Collifion  Aetion.] — 

The  expenses  of  an  agent  coming  from  Newcastle 
to  London  to  assist  the  master  in  a  suit  against 
the  ship  in  admiralty  : — Held,  not  to  be  neces- 
saries. The  Bonne  AnUlie,  35  L.  J.,  Adm.  115  : 
L.  R.  1  A.  &  E.  19  ;  14  L.  T.  191  ;  6  Asp.  M.  C, 
149. 

Bepain  to  Xaehinery.] — Repairs  to  machinery 
of  a  steamship,  in  order  to  make  her  seaworthy, 
are  necessaries  within  3  Ac  4  Vict.  c.  65.  The 
Flecha,  1  Spinks,  438. 

Cliarterparty  —  Broker's  Conunieeion.]  —  The 
"  M.,"  while  on  a  voyage,  was  chartered  by  her 
owners,  through  shipbrokers,  for  a  future  voyage. 
Subsequently  the  shipbrokers  arrested  the  '*  M." 
in  a  suit  for  necessaries,  to  recover  their  commis- 
sion on  obtaining  the  charterparty  : — Held,  that 
the  commission  was  not  a  "necessair."  The 
Marianne,  60  L.  J.,  Adm.  39;  [1891]  P.  180  ; 
64  L.  T.  539  ;  7  Asp.  M.  C.  34. 


Money  Advaneed.l — Money  advanced  to  pro- 
vide necessaries,  held  to  be  "  necessaries  "  within 
3  &  4  Vict.  c.  65,  «.  6.  TheSitphie,  1  W.  Rob.  369. 

Advances  in  a  foreign  port  to  procure  neces- 
saries may  be  recovered  as  necessaries.  The 
Masonic,  5  L.  T.  460. 

Moneys  obtained  by  means  of  a  bill  of  exchange 
to  procuro  necessaries  are  necessaries  within  3  &  4 
Vict.  c.  66,  8.  6.  The  Anna,  46  L.  J.,  Adm.  15  ; 
1  P.  D.  253  ;  34  L.  T.  896  ;  3  Asp.  M.  C.  337— 
C.  A. 

A  simple  contract  creditor  for  payment  of 
seamen's  wages  and  board  has  no  lien  on  the  ship. 
The  proceeds  of  a  phip  salved  as  a  derelict  there- 
fore (following  The  Xepfune,  supra,  col.  960) 
paid  out  to  salvors  and  mortgagees.  The  JVeia 
Eagle,  2  W.  Rob.  441. 

The  agents  of  a  foreign  ship  in  a  British  i)ort, 
who  have  paid  for  necessaries  supplied  to  her,  or 
who  have  rendered  themselves  liable  to  pay  for 
such  necessaries,  may  sue  the  ship  for  such 
advances  as  were  made  on  her  account,  but  not 
for  the  balance  of  a  general  account  against  her 
owners.  The  Underwriter,  25  L.  T.  279  ;  1  Asp. 
M.C.  127. 

A  firm  in  England  having  accepted  and  paid 
a  bill  of  exchange  drawn  on  them  by  the  master 
of  a  foreign  ship  abroad,  to  procure  necessaries, 
mav  sue  the  ship  in  the  admiralty  court,  as  for 
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necessaries.  The  Onni,  Lush.  154  ;  3  L.  T.  447. 
S.  C.^  infra. 

A  repayment  of  a  debt  due  from  the  ship  for 
the  supply  of  necessaries  does  not  place  the 
person  making  such  repayment  in  the  i)06ition 
of  a  person  supplying  the  necessaries,  even  though 
such  repayment  was  required  by  the  law  of  the 
country  where  the  supply  was  made,  and  the  ship 
could  not  leave  the  port  until  such  repayment 
had  been  made.  The  PaciffCy  Br.  &  Lush.  243  : 
33  L.  J.,  Adm.  120 ;  10  Jur.*(N.S.)  1110  ;  10  L.  T. 
541  ;  cf.  TheFlor  de  Furichal,  infia,  col.  967. 

A  claim  for  money  advanced  to  a  master  to 
pay  average  dismissed,  such  advances  not  being 
necessaries  within  3  &  4  Vict.  c.  65,  s.  6.  The 
Aaltje  Wniemina,  L.  R.  1  A.  &  E.  107. 

Liabilities  of  Master.] — Necessaries  hav- 


ing been  supplied  to  a  ship  in  a  foreign  port, 
they  were  paid  for  by  the  agents  at  that  port,  the 
master  indorsing  the  accounts  to  the  agents,  when 
sent  to  him,  with  a  request  to  them  to  pay,  and 
signing  them.  The  master  was  accredited  to  the 
agents  by  his  owners,  and  the  former  were  to 
draw  bills  on  the  owners  for  the  amounts 
advanced.  No  money  passed  through  the  master's 
hands.  When  the  ship  arrived  in  England,  the 
mortgagees  took  possession  of  her  and  the 
freight  i^Held,  that  as  the  master  became  per- 
sonally liable  for  the  amounts  so  paid,  he  had  a 
right  to  proceed  in  rem  against  the  ship.  The 
Marco  Polo,  24  L.  T.  804  ;  1  Asp.  M.  C.  54. 

To  Beleaie  Sliip.] — A  master  and  sole 


owner  of  a  vessel  put  her  into  a  ship^^Tight's 
dock  for  repair.  The  shipwright  repaired  the 
vessel,  and  refused  to  allow  her  to  leave  his  dock 
until  his  bill  for  the  repairs  was  paid  for.  The 
master  having  no  funds  the  plaintiff  lent  him 
money  to  pay  the  shipwright's  bill,  and  the 
master  paid  the  bill  with  the  money  lent : — Held, 
that  the  plaintiff  was  entitled  to  recover  the 
amount  of  the  loaii  in  a  suit  for  necessaries.  The 
Albert  Crosby,  L.  R.  2  A.  &  E.  37  ;  18  W.  R.  410. 

To  pay  off  Bondholder.] — Money  advanced 


to  the  master  of  a  foreign  ship  in  London  to  pay 
off  a  bondholder  who  had  arrested  the  ship,  is  not 
necessaries  within  3  &  4  Vict.  c.  65.  But  the  per- 
sons interested  not  opposing,  moneys  in  court 
representing  procee<ls  of  the  ship  were  paid  out 
to  the  lender.     The  Henry  Bead,  7  W.  R.  180. 

A  Dutch  ship,  on  her  voyage  to  Liverpool,  was 
driven  to  Stornoway,  where  she  had  to  refit. 
Merchants  at  Liverpool  advanced  200/.  for  the 
purpose,  and  afterwanls,  at  Liverjiool,  a  further 
sum  to  deifmy  port  charges,  and  other  necessaiy 
expenses.  The  ship  was  arrested  and  sold  in  a 
necessaries  suit,  under  3  &  4  Vict.  c.  65.  s.  8,  at 
the  instance  of  the  merchants : — Held,  in  the 
absence  of  opposition  by  the  shipownei-s,  that  the 
200/.,  as  well  as  the  further  sum  advanced  at 
Liverpool,  could  be  paid  out  to  the  lenders.  The 
Ajina  Van  Singe,  Swabey,  514  ;  1  L.  T.  340. 

An  advance  of  money  to  pay  off  a  bottomry 
bond  for  which  a  ship  is  arrested,  being  made 
under  a  contract  to  pay  off  claims  outstanding 
on  the  ship,  and  outfit  her  for  a  new  voyage,  in 
consideration  of  receiving  brokerage  and  the  pre- 
paid freight  for  the  new  voyage,  is  not  within 
3  &  4  Vict.  c.  65,  8.  6,  and  cannot  be  recovered  in 
the  admiralty  court.  The  Onni,  Lush,  154  ; 
3L.T.  447,  iS".  Csupra. 

To  get  Master  out  of  Oaol.] — A  foreign 


ship  cannot  be  sued  for  money  advanced  to  the 


master  to  enable  him  to  come  out  of  gaol,  where 
he  was  imprisoned  for  a  debt  incurred  for  neces- 
saries supplied  to  the  ship.  The  -.V.  R.  (ros- 
fabrick,  Swabey,  344  ;  4  Jur.  (N.8.)  742  ;  6  W.  R. 
871. 

0.  Iden. 

There  is  no  maritime  lien  for  necessaries. 
BurUm  v.  Stiee,  1  Ves.  Sen.  154.  But  see  Benzrn 
V.  Jeffries,  aliter,  and  cases  supra,  col.  929. 

One  who  supplies  necessaries  ha«  no  lien  upon 
the  ship.  Wood  v.  Hamilton,  H.  L.  15th  June, 
1789,  cited,  Maclachlan  on  Shipping  (3rd  Ed.), 
68. 

One  who  supplied  necessaries  to  a  ship  for- 
merly held  to  have  a  lien  on  her.  Watmn 
V.  Warner,  Sid.  pt.  2,  161  ;  Farmer  v.  Daries, 
1  Term  Rep.  108  :  Amm.,  Sid.  pt.  1.  453 ;  Bich 
v.  Cue,  2  Cowp.  636  ;  1  Term  R.  108,  n. 

Or,   in   equity,   upon   her  earnings,   in 

case  of  the  bankruptcy  of  her  owner.  Hill,  Ex 
pa  fie,  1  Madd.  61. 

No  lien  for  necessaries  can  be  created  by  parol, 
or  by  bills  drawn  by  the  master.  Halleft^  Ex 
parte,  19  Ves.  474  :  3  V.  A:  B.  135  ;  2  Rose,  194, 
229. 

The  ship  cannot  be  sued  in  admiralty  for  pro- 
visions supplied  to  her.  Nature  of  process  against 
the  ship  considered.    Smith  v.  Tdly,  1  Keb.  708. 

The  jurisdiction  conferred  on  the  court  of 
admiralty  by  the  Admiralty  Court  Act,  1861 
(24  Vict.  c.  10),  8.  5,  "over  any  claim  for  neces- 
saries supplied  to  any  ship  elsewhere  than  in  the 
^wrt  to  which  the  ship  belongs,"  docs  not  creat-e 
a  maritime  lien,  nor  render  the  ship  chargeable 
for  necessaries.  The  Ttvo  Ellens,  Johnson  v. 
Black,  8  Moore,  P.  C.  (N.s.)  398  ;  41  L.  J.,  Adm. 
.33  ;  L.  R.  4  P.  C.  161  :  26  L.  T.  1  ;  20  W.  R.  592  ; 
1  Asp.  M.  C.  208— P.  C. 

The  material-man  has  no  maritime  lien,  his 
right  to  the  res  as  a  security  only  arises  u)K)u  his 
instituting  a  suit ;  any  security  he  may  thus 
obtain  is  subject  therefore  to  any  then  existing 
claims ;  and  a  registere<l  mortgage  takes  pre- 
ccflence  as  an  existing  encumbrance  over  a  claim 
for  necessaries,  though  supplie<l  previously  to  the 
register  of  the  mortgage.  The  Pacific,  Br.  & 
Lush.  243  :  33  L.  J.,  Adm.  120  ;  10  jur.  (N.B.) 
1110;  10  L.  T.  541. 

The  lien  of  the  plaintiff  in  an  action  in  rem, 
under  s.  4  of  the  Admiralty  Court  Act,  1861, 
takes  effect  from  the  moment  of  the  arrest  of  the 
ship.  Where,  therefoix?,  such  an  action  was  com- 
menced against  a  vessel  belonging  to  a  limited 
company,  and  the  company,  after  a  warrant  of 
arrest  had  been  served,  was  ordei*ed  to  be  wound 
up  : — Held,  that  the  official  liquidator  had  no 
claim  to  the  proceeds  of  the  vessel  in  the  hands 
of  the  court  as  against  the  plaintiff.  The  Crlla, 
57  L.  J.,  Adm.  55  ;  13  P.  D.  82  ;  69  L.  T.  125  ; 
36  W.  R.  540  ;  6  Asp.  M.  C.  293— C.  A. 

No  maritime  lien  attaches  to  a  ship  in  re8|)ect 
of  costs  or  other  necessaries  sup[)lied  to  it.  Thei 
Rio  Tinto,  Laws  v.  Smith,  9  App.  Cas.  356  ;  50 
L.  T.  461  ;  5  Asp.  M.  C.  224— P.  C. 

Necessaries  do  not  ab  origine  give  a  lien,  but 
only  a  statutory  remedy  against  the  ship.  Thr 
Gustuf,  Lush.  506  ;  31  L.  J.,  Adm.  207  ;  6  L.  T. 
660. 

A  material-man,  who  supplies  stores  and 
materials  for  the  equipment  of  a  British  ship, 
having  no  maritime  lien,  cannot  enforce  his 
claim  against  the  ship  in  the  hands  of  a  subse- 
quent purchaser^  even  though  such  purchaser 
has  notice  at  the  time  of   purchase  that  the 
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claim  is  still  unpaid.  The  Aneroid,  47  L.  J., 
Adm.  15  ;  2  P.  D.  189  ;  36  L.  T.  448 ;  3  Asp.  M.  C. 
418. 

Court  of  Clianoory— Juriidiotion.] — The  court 
of  equity  had  concurrent  jurisdiction  with  the 
admiralty  in  cases  of  necessaries  and  wages, 
creating  a  lien  on  the  ship.  Allport  v.  Thomas^ 
Gilbert,  Eq.  227. 

Proeeedi  of  Ship  sold  by  Court.] — Proceeds 
of  a  ship  sold  for  wages,  and  bottomry  not  paid 
out  to  material-men.  Tlie  Maitland\  2  Hag.  Adm. 
253.     See  also  Tlie  Xeptinie,  supra,  col.  960. 

d.  Foreign  Ships. 

Ship  Colonial  built  and  owned.] — ^A  vessel 
built  and  registered  at  New  Brunswick  and 
owned  in  Nova  Scotia : — Held,  not  to  be  a 
foreign  ship  or  sea-going  vessel,  within  3  &  4 
Vict.c.  65, 8.  6.  The  Ocean  Queen,  1  W.  Rob.  457. 

Transfer  to  British  Owner.] — A  claim  for 
necessaries  supplied  to  a  foreign  ship  may  be 
enforced  by  proceedings  in  rem  under  3  &  4  Vict, 
c.  65,  s.  6,  notwithstanding  a  subsequent  and 
bon&  fide  transfer  to  a  British  owner,  and  this 
remedy  is  not  taken  away  by  24  &  25  Vict.  c.  10, 
s.  5,  though  the  British  owner  is  domiciled  in 
England  at  the  time  of  the  institution  of  the 
cause.  The  Ella  A.  Clark,  Br.  &  Lush.  32  ;  32 
L.  J.,  Adm.  211  ;  9  Jur.  (N.8.)  312  ;  8  L.  T.  119  ; 
11  W.  R.  624. 

The  24  &  25  Vict.  c.  10,  s.  5,  does  not  apply  to 
ships  foreign  owned  at  the  time  when  the  neces- 
saries were  furnished.    Ih. 

A  vessel  foreign  owned  at  the  time  when 
necessaries  are  supplied  to  her,  cannot,  by  a 
subsequent  sale,  change  her  legal  jKJsition  so  as 
to  deprive  the  person  supplying  the  necessaries 
of  the  remedies  given  by  3  &  4  Vict.  c.  65,  s.  6. 
The  Prhwe^  Charlotte,  33  L.  J.,  Adm.  188. 

Supplied  in  Foreign  Port.^ — The  court  of 
admiralty  has  no  jurisdiction,  either  under  3  &  4 
Vict.  c.  65,  or  under  24  &  25  Vict.  c.  10,  to  enter- 
tain a  claim  for  repairs  done,  and  necessaries 
supplied,  to  a  foreign  ,ship  in  a  foreign  port. 
The  India,  32  L.  J.,  Adm.  185  ;  9. Jur.  (N.S.)  417  ; 
9  L.  T.  234  ;  11  W.  R.  636.  Overruled  by  The 
Mecca,  infra. 

Articles  supplied  for  the  equipment  of  a  vessel 
building  in  a  foreign  dockyard  are  not  neces- 
saries within  the  meaning  of  3  &  4  Vict.  c.  65, 
s.  6.     The  Ocean,  2  W.  Rob.  368  ;  9  Jur.  381. 

Bapplied  in  Colonial  Forts.]— The  court 

has  jurisdiction  to  entertain  a  claim  against 
a  foreign  ship  to  recover  payments  made  to 
enable  the  master  of  the  ship  to  supply  her  with 
necessaries  while  lying  in  a  British  colonial  jx)rt. 
The  Anna,  46  L.  J.,  Adm.  15  ;  1  P.  D.  253  ;  34 
ij.  r.  o9«>— O.  A. 

The  admiralty  division  of  the  high  court  has 
jurisdiction  to  entertain  an  action  brought  for 
necessaries  supplied  to  a  foreign  ship  in  a  British 
colonial  port.    Ih. 

The  ihaster  of  a  foreign  vessel  lying  in  the 
|)ort  of  Quebec,  being  without  funds  or  credit,  by 
means  of  a  bill  of  exchange  drawn  upon  a  firm 
of  shipbrokere  in  London,  procured  the  advance 
of  a  sum  of  money  for  necessaries  for  the  ship. 
The  bill  was  accepted  and  paid,  but  the  accep- 
tors, not  having  received  the  amount  of  the  bill 
from  the  shipowners,  instituted  an  fu:tion  against 


I  the  ship  for  the  amount  of  the  bill : — Held,  that 
the  court  of  admiralty  had  jurisdiction  to 
entertain  the  action.    Ih. 

An  American  ship,  supplied  with  necessaries 
at  the  Cape  of  Good  Ho})e  by  an  English  firm 
having  an  establishment  there,  on  her  arrival  in 
the  port  of  London,  was  arrested  at  the  suit  of 
the  merchant  who  supplied  the  necessaries,  and, 
with  the  consent  of  the  owner,  sold.  Payment 
to  him  out  of  the  proceeds  was  opposeil  by  the 
mortgagees  of  the  vessel;  but  the  court  held 
that  it  had  jurisdiction  on  a  claim  for  necessaries 
supplied  to  a  foreign  vessel  in  the  colonial  as 
well  as  in  Bn'tish  ports,  and  decree<l  payment 
acconlingly.  Tlie  JVataya,  Swabey,  165  ;  5  W.  R. 
loo. 


Supplied  to  Foreign  Vessel  in  English 

Fort.]— The  statute  3  &  4  Vict.  c.  65,  s.  6,  does 
not  give  a  maritime  lien  in  respect  of  necessaries 
supplied  to  a  foreign  ship  in  an  English  port. 
The  Heinrich  Bjorn,  Xorthcote  v.  Heinrivh 
Bj&rn  (Owners),  55  L.  J.,  Adm.  80  ;  11  App.  Cas. 
270  ;  56  L.  T.  66  ;  6  Asp.  M.  C.  1— H.  L.  (E.) 

The  ])lainti£Es  advanced  to  the  part-owner  of 
a  foreign  ship,  then  at  Liverpool,  money  for 
necessaries  for  the  ship.  The  part-owner  having 
sold  his  interest  in  the  ship  to  the  defendants, 
the  plaintiffs  brought  an  action  in  rem  for  the 
amount  of  the  advances  : — Held,  that  the  action 
could  not  be  maintained.    lb. 

Bapplied  in  Foreign  Fort—"  High  Bom.'*] 

— An  action  in  rem  may  be  maintained  against 
a  foreign  ship,  if  found  in  this  country,  in  respect 
of  necessaries  supplied  to  such  ship  in  a  foreign 
port  (not  being  the  port  to  which  the  ship 
belongs),  whether  or  not  such  foreign  port  be 
on  the  high  seas.  The  India,  supra,  col.  965, 
overruled.  As  to  what  constitutes  a  place  "  on 
the  high  seas,"  quaere.  The  Mecca,  64  L.  J., 
Adm.  40  ;  [1895]  P.  95  ;  11  R.  742 ;  71  L.  T.  711  ; 
43  W.  R.  209  ;  7  Asp.  M.  C.  529— C.  A. 

Owners  domioiled  in  England  or  Wales — 
Meaning  of  Term.] — The  term  "domiciled,"  in 
24  &  25  Vict.  c.  10,  s.  5,  is  used  in  its  known 
legal  sense ;  and  an  action  for  necessaries  will 
not  lie  against  a  ship,  the  owner  of  which  is 
temporarily  absent  from  this  country.  The 
Pacific,  Br.  &  Lush.  243  ;  33  L.  J.,  Adm.  120  ;  10 
Jur.  (N.s.)  1110  ;  10  L.  T.  541. 

County  Court.] — When  a  suit  is  insti- 
tuted in  a  county  court,  under  31  &  32  Vict.  c.  71 , 
s.  3,  for  necessaries  8ui)plied  to  a  ship,  the  objec- 
tion that  the  owner  or  part-owner  of  the  ship  is 
domiciled  in  England  or  Wales  must  be  taken 
before  judgment  is  pronounced.  Michael,  Ex 
parte,  41  L.  J.,  Q.  B.  349  ;  L.  R.  7  Q.  B.  658 ; 
26  L.  T.  871  ;  1  Asp.  M.  C.  337. 

When  the  objection  is  taken  for  the  firat  time 
after  judgment  has  been  pronounced,  a  prohibi- 
tion will  not  be  granted.    Ih.  , 

Agent  of  Foreign  Ship  on  the  Spot  ready  to 
supply  Heeessaries.] — Semble,an  action  will  not 
lie  against  a  foreign  ship  for  necessaries,  under 
3  &  4  Vict.  c.  65,  although  there  is  an  agent  of 
the  owner  upon  the  spot  ready  to  supply  the 
necessary  funds.  The  Helena  Sophia,  3  W.  Rob. 
265. 

The  lender  of  money  to  buy  necessaries  has 
the  same  right  against  the  ship  as  a  material- 
man.   Ibid.    . 

81—2 
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e.  PrlorltleB. 


Between  Keoeiiariei  Hen.]— Amongst  Hcveral 
claimants  for  necessaries,  he  who  iirst  established 
his  claim  has  precedence.  The  Queen^  19  L.  T. 
705. 

Where  one  only  of  several  plaintiffs  in  different 
causes  of  necessaries  has  obtained  a  decree  of  the 
court,  he  is  entitled  to  be  paid  in  priority ;  the 
others,  being  in  pari  conditione,  share  ratably. 
The  William  F.  Safford,  Lush.  69  ;  29  L.  J., 
Adm.  109  ;  2  L.  T.  301. 

Plaintiff  in  possession  of  a  ship,  arrested  for 
necessaries,  under  first  decree ;  sulisequent 
arrests  by  other  claimants  for  necessaries ;  pro- 
ceeds of  sale  of  ship  insufficient ;  pro  rata  pay- 
ment ordered.    The  Desdemona,,  Swabey,  158. 

Bliip  gold  and  Froeeedi  brought  into  Court — 
Order  and  Bietribution  of  Fund.] — Where  a  ship 
has  been  sold  and  the  proceeds  paid  into 
court,  claims  for  necessaries,  in  respect  of  which 
actions  have  been  brought,  take  priority  inter  se, 
neither  accoitling  to  priority  of  writ  nor  of 
judgment,  but  the  fund  is  to  be  distributed  pro 
rat&  as  between  the  persons  who  assert  their 
claims  before  an  unconditional  decree  is  pro- 
nounced. The  AfHcano^  63  L.  J.,  Adm.  125 ; 
ri894]  P.  141  ;  6  R.  767  ;  70  L.  T.  250 ;  42 
W.  R.  413;  7  Asp.  M.  C.  427. 

Even  if  the  decree  in  an  action  for  necessaries 
were  in  any  instance  made  in  unconditional 
tei*ms,  it  would  appear  that,  so  long  as  the  fund 
remains  in  court,  the  decree  could  and  should  be 
modified  so  as  to  let  in  other  persons  who  with- 
out laches  put  forth  claims  of  a  like  character. 
Ih, 

Quaere,  whether,  when,  as  in  the  present  case, 
a  judgment  has  been  obtained  in  the  county 
court,  and  the  action  is  subsequently  transferred 
to  the  high  court,  such  a  judgment  gives  any 
priority.    lb, 

Hortga^e.] — A  claim  by  the  plaintiff  in  an 
action  for  necessaries  brought  under  s.  4  (or, 
semble,  under  s.  5)  of  the  Admiralty  Court  Act, 
1861,  even  though  it  includes  wages  paid  to  the 
ship's  crew  at  the  request  of  the  owner,  is  not 
entitled  to  precedence  of  a  mortgagee's  claim. 
Semble,  precedence  might  have  been  gained  by 
obtaining  prior  permission  from  the  court  to 
make  the  payment.  The  Lyons^  57  L.  T.  818  ; 
6  Asp.  M.  C.  199.  And  tee  IX.  MOBTGAGE, 
ante,  cols.  189,  seq. 

Adyanee  of  Freight  to  enable  M after  to  Fay 
Diiburiementi.]  —  An  advance  of  freight  to 
enable  a  master  to  pay  his  ship's  disbursements 
before  sailing  docs  not  give  the  charterer  a  claim 
against  the  ship  which  will  take  precedence  of 
the  claim  of  a  mortgagee ;  nor  does  an  advance 
for  a  similar  purpose  made  by  an  insarance 
company.  The  Turliani,  32  L.  T.  841  ;  2  Asp. 
M.  C.  603. 

Heoesiaries  Lien  ranki  after  Bottomry.] — Sec 

The  WUliam  F,  Stiff ord,  supra. 

A  claim  against  a  ship  for  necessaries  supplied, 
when  made,  not  by  the  person  w^ho  actually  sup- 
plies them,  but  by  the  broker  who  procui-ed  them 
to  be  supplied,  and  paid  for  them  on  account  of 
the  ship,  does  not  take  precedence  of  a  claim 
under  a  bottomry  bond.  The  Fhtr  de  Furwhaly 
35  L.  J.,  Adm.  119  ;  13  W.  R.  1000. 


j  Bhip  Ag^nt  poitponed  to  Shipwright.]  —  A 
I  ship's  agent  was  appointed  by  the  master  on  his 
I  arrival  at  Bristol.  He  had  no  previous  know- 
ledge of  either  master  or  owner,  but  made  no 
inquiries  as  to  how  he  was  to  be  repaid  his 
advances  for  necessaries.  He  allowed  the  vessel 
to  be  placed  in  the  hands  of  a  shipwright  to  be 
repaired,  and  when  her  value  was  by  this  means 
increased,  caused  her  to  be  arrested  : — Held,  that 
he  was  not  entitled  to  be  paid  his  claim  in  pri- 
ority to  the  shipwright.  The  Panthea,  25  L.  T. 
983  ;  1  Asp.  M.  C.  133. 

Shipwright*!  Lien.] — ^A  foreign  ship  in  a 
builder's  yard  at  Grimsby  was  arrested  for  neces- 
saries. It  appearing  that  the  claim  was  for  an 
amount  exceeding  her  value,  an  order  was  made 
for  her  sale,  without  prejudice  to  the  builder's 
right  to  claim  against  the  proceeds.  The  Kord^t- 
jernen^  Swabey,  260. 

Time  of  Attachment  of  Claim.] — The  lien  of 
the  plaintiff  in  an  action  in  rem,  under  s.  4  of 
the  Admiralty  Court  Act,  1861,  takes  effect  from 
the  moment  of  the  arrest  of  the  ship.  Where, 
therefore,  such  an  action  was  commenced  against 
a  vessel  belonging  to  a  limited  company,  and  the 
company,  after  a  warrant  of  ari'est  had  been 
served,  was  ordered  to  be  wound  up : — Held,  that 
the  official  liquidator  had  no  claim  to  the  pro- 
ceeds of  the  vessel  in  the  hands  of  the  court  as 
against  the  plaintiff.  The  Cella^  57  L.  J.,  Adm. 
55  ;  13  P.  D.  82  ;  59  L.  T.  125  ;  36  W.  R.  640  : 
6  Asp.  M.  C.  293— C.  A. 

20.  bbea.ch  of  contbact  ;  damage  to 

Cabgo. 

24  Yict.  0. 10, 1.  &— Breaeh  of  Contract  by  Part 
Owner. ^  —  Semble,  that  the  court  of  admiralty 
has  jurisdiction  to  proceed  in  rem  against  a  ship 
for  breach  of  contract  within  the  above  act, 
although  that  breach  is  committed  by  one  of  the 
part  owners  of  the  ship  only  (the  master),  and 
for  which  the  other  part  owners  would  not  be 
responsible.  The  Emilien  JIarie,  44  L.  J.,  Adm. 
9  ;  32  L.  T.  435  ;  2  Asp.  M.  C.  514. 

Haater   Beftuing  to    Bail  to    Loading 


Fort.] — ^A  ship  was  chaitered  to  proceed  to  a 
port  abroad  and  there  take  in  cargo.  The  char- 
terers instituted  a  suit  against  the  ship,  and  in 
their  petition  alleged  that  the  master  of  the  ship 
improperly  refus^  to  proceed  with  the  ship  to 
the  agreed  port  of  loading,  and  proceeded  with 
her  to  another  port : — Held,  that  such  conduct 
on  the  part  of  the  master  did  not  constitute  a 
breach  of  duty  or  breach  of  contract  within  the 
above  act,  and  that  the  court  had  no  jurisdiction 
to  entertain  any  claim  for  damages  arising  there- 
from. 7%e  Dannebrog,  44  L.  J..  Adm.  21  ;  L.  R. 
4  Adm.  386  ;  31  L.  T.  759  ;  23  W.  R.  419  ;  2  A8i», 
M.  C.  452. 

Contract  referred  to— Bill  of  Lading.] — 


The  general  words  of  the  Admiralty  Court  Act, 

1861,  s.  6,  "  any  claim  .  .  .  for  any  breach  of 
,  contract  on  the  part  of  the  owner,  &c.  of  the 
I  ship,"  have  relation  to  the  contract  in  the  bill  of 
'  lading.    2'he  Piere  Superiore^  Dapvrto  v.  Wullie, 

43  L.  J.,  Adm.  20  ;  L.  R.  5  P.  C.  482  ;    30  L.  T. 

887  ;  22  W.  R.  777  ;  2  Asp.  M.  C.  319. 

Breach  of  Bnty — ^Improper  Abandonment.] 


— ^A  petition  alleged  that  a  master  who  was  also 
the  owner  of  the  vessel  had  wilfully,  improperly 
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and  fraudulently  injured  and  abandoned  her  on  !  TheDanzig^  Br.  &  Lush.  112  ;  32  L.  J.,  Adm.  164  ; 
the  high  seas.    She  was  subsequently  taken  into  ,  9  L.  T.  236. 

port  by  salvors,  and  the  owners  of  cargo  were  i  A  foreign  vessel  was  chartered  to  carry  coals 
compelled  to  pay  salvage  to  get  possession  of  .  on  the  charterer's  account  to  a  foreign  port,  and 
their  cargo,  and  its  delivery  was  consequently  |  bring  liome  to  England  a  return  cargo  of  timber  ; 
delayed.  The  master  and  vessel  wei*e  both  the  chartei'ei's  sued  the  ship  claiming  damages 
foreign  : — Held,  that  the   allegation   "  fraudu-   for  nondelivery  of  certain  coals  on  the  outward 


lently "  might  be  struck  out  of  the  i>etition  ; 
that  the  court  had  jurisdiction  over  the  cause  ; 
and  that  the  owners  of  the  cargo  might  sue  the 


voyage  and  for  the  improper  delivery  of  the 
timber  on  the  return  voyage  : — Held,  that  they 
were  not  entitled  to  sue  in  respect  of  the  non- 


ship  in  the  admiralty  court  for  the  constructive  ,  delivery  of  the  coals  abroad,  as  the  24  &  25  Vict, 
damage.  I'he  Prince**  Roijnl^  39  L.  J.,  Adm.  43 ;  •  c.  10,  s.  6,  did  not  give  the  court  of  admiralty 
L.  R.  3  A.  &:  £.  41 ;  22  L.  T.  39.  '  such  jurisdiction.     Tlie  Kasan,  Br.  &  Lush.  1  ; 

32  L.  J.,  Adm.  97  ;  9  Jur.  (N.S.)  234. 


-Stoppage  in  Traniitn — ^Befbsal  to  Beliyer.] 


To  a  claim  for  damage  to  goods  imported, 


-Ui>on  a  vendor  asserting  his  right  to  stop  in  ,  instituted  under  the  above  provision,  a  cfiim  of 
transitu,  the  master,  unless  aware  of  «)me  le^l  g^^-off  for  freight  due  under  the  bills  of  lading 
def«isance  of  such  right,  is  bound  to  deliver  the  ^jy  ^^^  ^e  allowed.  The  Don  FrancUeo,  Lush, 
goods  to  him,  and  his  refusal  to  deliver  con-  ^gg  g^  l  J.,  Adm.  14 ;  5  L.  T.  460. 
stitutes  a  breach  of  duty  for  which  the  ship  wiU  .j^e  words  "goods  carried  into  any  port  in 
be  liable.     The  rigress,  Br.  &  Lush.  38;  32  L.  J.,  |  England,"  in  24  &   25  Vict.  c.  10,  s.  6,  do  not 

:  mean  goods  imported  into  England  exclusively. 

I  The  Bahia,  Br.  &  Lush.  61. 
^jjg  !     When,  therefore,  the  master  of  a  foreign  ship 


Adm.  97  ;    9  Jur.  (N.S.)  361  ;    8  L.  T.  117 
W.  R.  538. 


11 


With   respect   to   Proteit.]  —  But 


omission  bv  the  master  of  certain  particulars  i  ^l^^^^P?  »  ^^^  consigned  from  New  York  to 
in  his  prot^t  is  not  a  breach  of  duty  or  contract  P""^^^:  '°  *  ^'*^'^^«'  P"J  ;S*<>  Ramsgate  and 
on  the  imrt  of  the  shipowner  or  his  servants,  so  landed  the  cargo,  and  refused  either  to  carry  it 
as  to  give  the  owner  of  the  damaged  goods  a  i  «?  ^  Dunkirk  or  to  give  delivery  to  the  oifniers 
right  of  action,  even  if  such  omission  his  been  i  ^t  Rams^te  :-Held  that  for  such  breach  of 
made  from  improper  motives.    The  Santa  Anna,  j  ^J^.^^  by  the  master  the  ship  could  be  sued  m  the 


32  L.  J.,  Adm.  198. 

Colliiion— Damage  to  Cargo. j] — Under  24  Vict, 
c.  10,  s.  7,  the  admimlty  division  has  no  juris- 
diction to  entertain  an  action  in  rem  by  the 
owners  of  cargo  against  the  vessel  on  which  it 
was  laden  for  damage  done  to  such  cargo.  The 
VicUrrla,  56  L.  J.,  Adm.  75  ;  12  P.  D.  105  ;  66 
L.  T.  499  ;  35  W.  R.  291  ;  6  Asp.  M.  C.  120. 


Admiralty  Court.    Ih. 

Ko  lien.]— The  Admiralty  Court  Act,  1861, 
s.  6,  does  not  confer  a  maritime  lien.  It  only 
gives  to  the  court  of  admiralty  jurisdiction  to 
entertain  a  suit  either  in  (Kirsonam  or  in  lem  by 
arrest  of  the  ship  whenever  it  comes  within  reach 
of  pi-ocess.  The  arrest  cannot  avail  against  any 
valid  charge  on  the  ship,  nor  against  a  bon&  fide 


purchaser.    The   Cella^  ante,  col.  968.     S.   P., 
Carriage  into  English  Port.] — The  admiralty    The  IHere  Svperiore^  supra, 
court  has  jurisdiction  under  24  Vict.  c.  10,  s.  7, 

in  case  of  short  delivery  of  cargo  to  be  carried  Who  may  Sue.] — An  indorsee  of  a  bill  of  lading 
into  an  English  port,  although  the  goods  are  not  may  sue  for  damage  to  cargo  under  the  Bills  of 
in  fact  so  carrie<l  into  port.  The  Danziff,  Br.  Si  Lading  Act,  1856  (18  &  19  Vict.  c.  Ill),  and  in 
Lush.  102  ;  32  L.  J.,  Adm.  164  ;  9  L.  T.  236.  the  case  of  a  foreign  ship,  take  proceedings  in 

A  ship  under  charter  to  proceed  to  certain   rem  under  the  Admiralty  Court  Act,  1861  (24 
ports  in  England  for  onlers  to  discharge  at  a  |  Vict.  c.  10),  although  at  the  institution  of  the 


port  in  England  or  on  the  continent,  entered 
Falmouth  with  her  cargo  for  orders,  and  was 
ordered  to  discharge  at  Bremen,  where  she  did 
discliargc  her  cargo.  She  then  sailed  for  Cardiff, 
where  she  was  aiTCSted  by  process  of  the  ad- 
miralty court : — Held,  that  inasmuch  as  the 
cargo  was  deliverable  at  a  port  in  England,  and 
as  the  ship  with  her  cargo  hod  entered  such  a 


suit  he  has  sold  the  cargo.     The  JIarath4fn,  40 
L.  T.  163  ;  4  Asp.  M.  C.  75. 

Where  the  plaintiffs  in  an  action  for  damage  to 
cargo  had  indorsed  their  bills  of  lading  to  a  bank 
to  secure  advances : — Held,  that  they  retained 
an  interest  in  the  cargo  sufficient  to  enable  them 
to  maintain  their  suit,  the  money  I'eoovered  to  be 
for  the  benefit  of  the  parties  shewn  to  be  entitled 
thereto.   The  Glamorgnruihire^  13  App.  Cas.  454  ; 


port  for  orders,  the  cargo  had  been  "  carried  into 

a  port "  in  England  within  the  meaning  of  the   59  L.  T.  572  ;  6  Asp.  M.  C.  344— P.  C. 

above  section.     The  Piece  Sitperiorey  supra. 

The  court  has  jurisdiction  only  where  the  |  Interpleader.] — Where  proceedings  in  ad- 
breach  of  contract  complained  of  has  been  com- )  miralty  have  been  taken  against  a  ship  by  two 
mitted  by  the  ship  which  actually  brings  the  I  persons  claiming  to  be  ownere  of  cargo,  for  breach 
goods  into  a  port  in  England  and  Wales.  The  \  of  duty  by  the  master  in  not  delivering  the  cargo : 
Innuideey  Lush.  458  ;  31  L.  J.,  Adm.  129 ;  61  — Semble,  interpleader  will  not  lie  because  the 
L.  T.  59.  suit  is  against   the  ship  and  not  against  the 

Where,  therefore,  a  part  of  goods  shipped  on    master.    tSablicich  v.  Jlusstll^  L.  R.  2  Eq.  441  ; 
board  vesstd  "  A."  was  lost,  and  the  remainder  1  14  W.  R.  913. 
was  transhippeil  and  brought  into  an  English  , 


port  on  board  vessel  **  B."  : — Held,  that  no  juris- 
diction was  given  to  it  to  arrest  "  B."  to  satisfy 
the  owner  of  the  goods  lost.    lb. 


Damages  referred  to  Begiitrar.]  — In  cases 
brought  under  24  &.  25  Vict  c.  10,  s.  6,  the 
damages  will  be  referred  to  the   registrar  and 


But  the  court  of  atlmiralty  has  jurisdiction  |  merchants,  with  instructions  to  follow  the  rules 
over  a  cLaim  for  short  delivery  of  cargo  as  \^t  ^  of  the  courts  of  common  law  as  to  the  measure 
bill  of  lading  in  a  British  jwrt,  though  the  goods  I  of  damage.  The  St.  .Cloud,  Br.  &  Lush.  4  ;  8 
not  delivered  were  not  in  fact  carried  into  \>OTt.  \  L.  T.  54. 
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:  Bldpowner  reiiding  in  England.  1 — See  Michael, 
Ex  parte,  ante,  col.  966.  The  Ella  A.  Clark, 
ante,  col.  965. 

Inipeetion.] — See  Daniel  v.  Bond,  post,  col. 
997. 

Limitation  of  LiabiUty— 4ita7.]— See  The  Alna 
Holme,  post,  col.  749. 

Preliminary  Act] — See  The  John  Boyrw,  post, 
col.  843. 

County  Court  Jurisdiction.] — See  The  Bojia, 
and  cases,  ante,  col.  939. 


21.  Slave  Trade;  Tibacy;  Bounties. 

Blaye  Trade.] — The  treaty  with  Portugal  as  to 
slave  trade  relates  to  seizures  on  the  high  sea  and 
not  in  territorial  waters.     T?ie  Rlcardo  Schmidt, 

4  Moore,  P.  C.  121  ;  L.  R.  1  P.  C.  268.    Approved, 
'The  Ovareutte,  Reg.  v.  Casaca,  49  L.  J.,  P.  C.  41 ; 

5  App.  Cas.  548  ;  43  L.  T.  290  ;  4  Asp.  M.  C.  308 
— P.  C. 

Evidence  sufficient  to  justify  seizures  on  the 
high  sea  is  not  sufficient  w  hen  the  vessel  is  in 
harbour  and  her  papers  may  be  examined.     lb. 

A  seizor  may  be  condemned  in  costs  and 
damages  for  wrongful  seizure,  notwithstanding 
the  presence  of  saspicious  articles  on  board.    Ih, 

In  cases  of  joint  capture  of  slave  ships  the 
same  principles  applied,  as  nearly  as  may  be,  as 
in  cases  of  joint  capture  of  a  prize  in  war  ; 
statement  of  the  principles.  The  Sociedade 
Feliz,  1  W.  Rob.  303. 

In  a  case  of  joint  captui'e  of  a  slave  ship  it  is 
not  necessary  that  the  claimant  should  have 
been  seen  by  the  prize.  Ertfff  name  unknown, 
Br.  &  Lush.  370. 

Ship  eondemned  for  Blaye  Trading — Title  to 
Proceeds.] — Tlie  Marlanrui,  ante,  col.  951. 

Piratei — ^Bountiee  for  Capture  of.] — Bounties 
under  6  Geo.  4,  c.  49,  decreed  for  destruction  of 
pirates.  Piratical  I*roahi,  3  Hag.  Adm.  426. 
Vegsel,  name  unknown,  1  W.  Rob.  461.  Th4^ 
Serhasmn  Pirates,  2  W.  Rob.  354.  The  llleanon 
Pirates,  6  Moore,  P.  C.  471. 

Bounties  for  capture  of  pirates  by  boats 
detached  from  their  ships  distributable  amongst 
the  whole  ship's  company.  Tu^o  Piratical  Gun- 
boats, 2  Hag.  Adm.  407. 

Heaning  of  *<  Piracy  "—Extradition  AoC.]— 
In  the  Extradition  Act,  6  &  7  Vict.  c.  76,  81, 
**  piracy  "  means  piracy  by  the  law  of  the  United 
States,  and  not  piracy  by  the  law  of  nations. 
In  time  of  peace  any  act  of  depredation  to  a 
ship  is  piracy ;  in  time  of  war,  aliter.  Tlrnan, 
In  re,  5  B.  &  S.  645. 

Claim  of  Admiral  to  ihare  Bounty.] — The  pro- 
visions of  6  Geo.  4,  c.  49,  as  to  salvage  on  rescue 
from  pirates  are  not  retrospective.  The  claim  of 
the  admiral  to  shai'e  as  a  constructive  salvor 
rejected.     The  Calypso,  3  Hag.  Adm.  209. 


22.  Pbactice. 

a.  Practitioners. 

Procter'!  Lien.] — A  proctor  has  the  same  lien 
for  his  costs  as  an  attorney  has  on  sums  of  '  whom  he  is  authorised  to  appear.     The  Euxlne, 
money  decreed  by  the  court  to  be  paid.     Tlie  \  Harvey  v.  Eujrine  (^Owners),  41  L.  J.,  Adm.  17. 


Arammta,  Swabey,  81  ;  2  Jur.  (N.s.)  310  ;  4  W.B. 
396. 

The  court  will  give  effect  to  a  proctor's  lien 
notwithstanding  a  garnishee  onler  obtained 
against  money  in  the  registry.  TJie  Jeff  Boris, 
L.  R.  2  A.  &E.  1;  17L.T.  151. 

Where,  in  a  suit  for  master's  wages,  upon  a 
counter-claim  for  purchase-money  of  shares  in 
the  vessel  (contracted  to  be  purchased)  being  set 
up  by  the  owner,  a  reference  to  the  registrar  and 
merchants  resulted  in  a  balance  being  found 
against  the  master : — Held,  that  the  solicitors 
for  the  master  were  entitled  under  23  &,  24  Vict, 
c.  127,  s.  28,  to  a  charge  upon  such  shares  for 
their  costs.  The  Philippine,  L.  R.  1  A.  &  £.  309  ; 
16  L.  T.  34  ;  15  W.  R.  462. 

After  payment  of  the  amount  awarded  for  sal- 
vage and  costs,  the  defendant's  proctor  has  against 
the  pi*oi)erty  salved  a  lien  in  priority  to  average 
expensed  or  necessaries  incurred  since  the 
salvage.  The  Soblomsten,  36  L.  J.,  Adm.  5  ; 
L.  R.  1  A.  &  E.  293  :  15  L.  T.  393  ;  15  W.  R. 
591. 

A  plaintiff  having  obtained  a  decree  for  pay- 
ment by  the  defendant  of  a  sum  of  money  and 
costs,  he  paid  part  of  the  sum  to  the  judgment 
creditors  of  the  plaintiff,  under  the  authority  of 
two  garnishee  ordere.  The  plaintiff's  attorneys 
had  a  lien  for  their  costs  at  the  time  the  orders 
were  made,  but  no  notice  had  been  given  to  them 
previously  to  the  application  for  the  onlers,  nor 
was  the  existence  of  their  lien  mentionetl  to  the 
judge  who  made  the  orders : — Held,  that  the 
defendant  ought  to  have  caused  notice  to  be 
given  to  the  attorneys,  or  ought  to  have  apprised 
the  judge  of  the  existence  of  their  lien  before  the 
orders  were  finally  made,  and  that  the  payment 
under  the  orders  was  not  a  valid  satisfaction  of 
the  judgment  of  the  court.  The  Leader,  37 
L.  J..  Adm.  57 ;  L.  R.  2  A.  &  E.  314  ;  18  L.  T. 
767  ;  17  W.  R.  61. 

The  freight  and  proceeds  of  sale  of  a  ship  were 
insufficient  to  pay  the  following  claims:  first, 
solicitor's  costs  of  successfully  defending  the 
ship  in  the  first  action,  for  breach  of  contract ; 
second,  necessaries  supplied  before  and  after  the 
first  suit ;  third,  money  advanced  to  ^)ay  harbour 
dues,  &c. ;  fourth,  wages  of  master,  also  part 
owner : —  Held,  that  the  solicitor's  lien  haii 
priority  to  the  necessaries  supplied  after,  but  not 
to  those  furnished  before,  the  institution  of  the 
first  suit,  and  to  the  claim  for  wages,  but  not  to 
the  claim  for  moneys  advanced  for  harbour  dues. 
The  Helnrlch.  41  L.  J.,  Adm.  68  ;  L.  R.3A.&  E. 
505  ;  26  L.  T.  372  ;  20  W.  R.  759  ;  I  Asp.  M.  C. 
79. 

Solicitors  for  defendants  in  a  salvage  suit 
against  a  foreign  ship,  who  are  entitled  to  a  charge 
ui)on  the  ship  or  the  proceeds  thereof  for  their 
costs  and  expenses  incurred  in  the  presentation 
of  the  property,  do  not  take  i)riority  of  the  claim 
of  the  foreign  government,  who,  on  the  abandon- 
ment of  the  ship  by  her  owners,  are  entitled  by 
the  provisions  of  their  code  to  a  lien  ui)on  the 
shij)  or  the  proceetls  for  the  expenses  of  sending 
back  the  ship's  crew  to  their  own  country'.  The 
Llrletta,  52  L.  J.,  Adm.  81 ;  8  P.  D.  209  ;  49 
L.  T.  411  ;  5  Asp.  M.  C.  151— C.  A. 

EzUbition  of  Proxies.]  —  A  proctor  in  the 
admiralty  court  is  not  usually  requirctl  to  exhibit 
a  proxy,  but  if  called  upon  for  a  proxy,  he  satis- 
fies the  law  by  stating  the  name  of  the  party  for 
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L.  R.  4  P.  C.  8  ;  25  L.  T.  516  ;  20  W.  R.  561  ;  8 
Moore,  P.  C.  (N.S.)  189  ;  1  Asp.  M.  C.  155. 

In  the  ^ice-admiralty  courts  proctors  are  not 
bound  to  do  more  than  this  under  rule  40  of  the 
vice-admiral t J  rules  and  regulations,  unless  upon 
a  strict  order  of  the  court.     Ih. 

The  production  of  a  proxy,  purporting  to  be 
duly  signed  and  sealed,  but  without  proof  of  the 
handwriting  of  those  who  appear  to  have  sub- 
scribed the  instrument,  is  a  prim&  facie  compli- 
ance with  an  order  to  produce  a  proxy,  and  throws 
the  onus  of  disproving  its  authenticity  on  the 
opponents.     lb. 

An  objection  to  a  suit  on  the  ground  of  the 
non-pro(luction  of  a  proxy  is  a  preliminary 
objection,  to  be  raised  on  motion,  and  not  on 
protest,  and  the  utmost  a  court  can  do  where 
such  proxies  are  produced  is  to  stay  proceedings 
until  further  information  can  be  obtained.    Jh. 

Changing  Solieiton.] — A  suit  was  instituted 
against  a  vessel,  and  an  appearance  entered  by  a 
firm  of  solicitors  on  behalf  of  the  owner.  A  sum 
of  money  was  paid  into  court  in  lieu  of  bail,  and 
the  solicitors  thereuf>on  procured  the  release  of 
the  vessel,  and  incurred  costs  in  defending  the 
suit  on  behalf  of  the  owner.  Whilst  the  suit  was 
pending,  and  before  any  sum  had  been  paid  to 
the  firm  of  solicitors  on  account  of  such  costs, 
another  firm  of  solicitors  entered  a  second  appear- 
ance in  the  same  suit  on  behalf  of  the  same 
defendant.  On  an  application  on  behalf  of  the 
fii-m  of  solicitors  by  whom  the  firet  appearance 
had  been  entered,  the  court  made  an  order  setting 
aside  the  second  appearance,  and  condemned  the 
defendant  in  the  costs  of  the  motion.  77ie 
Oneiza,  L.  R.  4  A.  &  E.  36  ;  27  L.  T.  632  ;  21 
W.  R.  232  ;  1  Asp.  M.  C.  470. 

b.  Parties. 

See  aUo  XVIII.  Salvage,  19.  Practice; 
XX.  CoLr.isioN,  13.  Jurisdiction  and 
Practice,  col.  840. 

Parties— Joinder  of  Plaintiib.]— The  practice 
which  existed  in  the  admiralty  court  before  the 
judicature  acts,  permitting  several  plaintiffij  to 
sue  collectively,  has  not  been  affecte<l  or  altered 
by  the  judicature  acts,  or  the  rules  made  there- 
under. Snturthwaite  v.  Jlannay  (63  L.  J.,  Q.  B. 
737;  [1804]  A.  C.  494)  distinguished.  TU 
Jdareehal  Suchet,  65  L.  J.,  Adm.  94  ;  [1896]  P. 
233  ;  74  L.  T.  789  ;  45  W.  R.  141  ;  8  Asj).  M.  C. 
158. 

Appearance — Action  in  Sem.] — When  a  pro- 
ceeding in  rem  is  instituted  in  the  admiralty 
court  to  enforce  a  maritime  lien,  it  is  wholly 
immaterial  to  whom  the  res  belongs.  The  owner 
or  other  person  interestetl  may  intervene  to 
defend  the  suit,  but  the  court  deals  with  the  res 
only,  and  it  is  the  res  and  not  the  owner  that 
is  liable  in  the  suit.  The  Mullingar,  26  L.  T. 
326  ;  1  Asp.  M.  C.  252. 

Appearaneei  in  Local  Begiitry.] — When  a 
cause  in  rem  has  been  instituted  in  the  Liver))ool 
district  registry  of  the  court  of  admiralty,  the 
owners  of  the  ship  proceeded  against,  if  resident 
out  of  the  limits  of  the  Liveii)Ool  district,  may 
appear  in  the  London  registry  of  the  admiralty 
division  of  the  high  court  of  justice,  but  the 
precipe  to  enter  an  appearance  must  contain  a 
recital  of  the  institution  of  the  cause  in  the 
Liverpool  district  registry  of  the  court  of 
admiralty,  shewing  the   title  under  which  the 


cause  was  entered  at  Liverpool.    The  General 
Birch,  33  L.  T.  792  ;  24  W.  R.  24  ;  3  Asp.  M.  C.  99. 

Appearance  nnder  Protest  to  Jnriidiction.]^ 
A  defendant  in  an  admiralty  action  desiring  to 
object  to  the  jurisdiction  of  the  court,  may  enter 
an  appearance  under  protest,  in  accordance  with 
the  practice  in  force  in  the  high  court  of  admi- 
ralty before  the  coming  into  operation  of  the 
judicature  acts.  The  Vivar,  2  P.  D.  29;  36 
L.  T.  782  ;  25  W.  R.  453  ;  3  Asp.  M.  C.  308— C.  A. 

A  collision  took  place  at  sea,  about  ten  miles 
from  the  South  Stack  lighthouse,  between  an 
American  and  a  Spanish  vessel.  Both  vessels 
sank  in  consequence  of  the  collision,  and  the 
owners  of  the  American  vessel  applied  in  the 
registry  for  leave  to  issue  a  writ  for  service  out 
of  the  jurisdiction  in  an  action  to  recover  com- 
pensation for  the  loss  of  their  vessel,  against  a 
British  subject  resident  in  Spain,  who  was  alleged 
to  be  one  of  the  owners  or  the  Spanish  vessel. 
The  registrar  having  granted  the  necessary  leave, 
the  writ  was  issued  ami  service  was  effected  on 
the  defendant  in  Spain.  Thereupon  an  appear- 
ance under  protest  was  entered  on  his  behalf. 
Afterwartls,  on  these  facts  being  brought  before 
the  judge  of  the  admiralty  court,  the  court 
ordered  the  action  to  be  dismissed : — Held,  on 
ap()eal,  that  the  order  was  right.    Ih. 

An  action  of  co-ownership  was  institutetl  on 
behalf  of  a  foreigner  against  a  foreign  vessel. 
On  the  vessel  being  arrested  an  appearance  under 
protest  was  entered  for  another  foreigner,  who 
applied  that  the  action  should  be  dismissed.  It 
appeare<l  that  the  representative  of  the  state  to 
which  the  ship  belonged  declined  to  interfere, 
and  the  court  dismissetl  the  action  with  costs. 
ne  Affinconrt,  47  L.  J.,  Adm.  37  ;  2  P.  D.  239. 

Semble,  the  practice  of  the  court  of  admiralty 
with  regard  to  pleadings  on  protest  is  still  in 
force  in  aclmiralty  actions  in  the  high  court  of 
justice.  The  Eeangelhtria^  46  L.  J.,  Adm.  1  ; 
35  L.  T.  410  ;  25  W.  R.  255  ;  3  Asp.  M.  C.  264. 

Petitioni  on  Protest.] — When  a  petition  on 
protest  is  filed  on  the  ground  of  want  of  jurisdic- 
tion, Ixifore  the  plaintiffs  petition  settiufir  forth 
the  ])articulars  of  his  damage,  the  petition  on 
])rotest  ought  to  state  the  facts  which  shew  want 
of  jurisdiction.  The  Piece  Superlore^  Dapueto 
V.  Wyllie,  43  L.  J.,  Adm.  10  :  L.  R.  2  P.  C.  482; 
30  L.  T.  887  ;  22  W.  R.  777  ;  2  Asp.  M.  C.  319— 
P.  C. 

Effect  of  Appearance — Jnriidiction.] — Sub- 
stantive objections  to  the  juris<liction  entertained 
after  absolute  appearance.  The  Idu^  Lush.  6  ;  1 
L.  T.  417. 

An  absolute  appearance  once  given  cannot  be 
recalled.  The  Jilakeneij,  Swabey,  428  ;  5  Jur. 
(N.S.)  418. 

Formal  objections  to  jurisdiction  not  allowed 
to  be  taken  after  an  absolute  appearance  given. 
The  BilbtUK  Lush.  149;  3  L.  T.  338. 

Where  the  court  has  no  juris<liction,  the  defen- 
dant is  not  prejudiced  in  his  claim  for  damages 
by  having  appeare<l  absolutely.  The  Eleonttrey 
Br.  &  Lush.  185  :  33  L.  J.,  Adm.  19  ;  9  L.  T.  397  ; 
12  W.  R.  218.  S.  P.,  The  Empire  Queen,  3  Ir. 
Eq.  R.  71. 

An  objection  to  the  jurisdiction  may  be  taken 
at  any  time  during  the  progress  of  the  cause. 
The  Mary  Anne,  34  L.  J.,  Adm.  73;  12  L.  T.  238. 

CroM  Actionf.] — Where   on  a  collision 

between  an  English   and  a  foreign  vessel  cross 
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actions  were  brought  by  the  owners  of  the  two 
A'essels,  and  in  the  action  by  the  English  vessel 
the  foreign  vessel  did  not  put  in  an  appearance : 
— Held,  that  the  court  could  not  stay  the  action 
brought  by  the  foreign  vessel  until  she  had 
entered  an  appearance  in  the  action  against  her. 
The  Heart  of  Oak,  29  L.  J.,  Adm.  78.  The  Maria, 
39  L.  T.  549 ;  4  Asp.  M.  C.  94. 

Appearajiee  in  Befaolt  Aetioni.]  —  See 
h.  Default  Pbogeedings,  infra,  col.  987. 

0.  Writ  and  Appearance. 

Isine  and  Service  of  Writ  of  Bnmmoni  againit 
Foreign  Owners.] — A  shipsailing  under  a  foreign 
flag,  and  belonging  to  a  foreign  company  estab- 
lished abroad,  came  into  collision  with,  and  did 
<lamage  to,  an  English  ship  on  the  high  seas. 
The  owners  of  the  English  ship  applied  for 
leave  to  i?8ue  a  writ  of  summons,  fif  which 
notice  should  be  given  out  of  the  jurisdiction, 
claiming  compensation  for  the  damage  against  the 
foreign  company.  Leave  refused.  Sniitft,  In  re. 
City  of  Mtcra,  In  re,  45  L.  J.,  Adm.  92 ;  IP.  D. 
300 ;  35  L.  T.  380  ;  24  W.  R.  903  ;  3  Asp.  M.  C.  269. 

The  phrase,  "  within  the  juristliction,"  used  in 
R.  S.  C,  1876,  Ord.  XI.  r.  1,  means  territorial 
jurisdiction,     Ih. 

The  onlinary  courts  of  this  country  have  no 
jurisdiction  over  acts  done  by  foreigners  on  the 
high  seas  below  low-water  mark  ;  con8e(jnently, 
Ord.  XI.  r.  1,  does  not  warmnt  an  order  for  the 
service  of  a  writ  on  a  foreigner  residing  abroad, 
in  respect  of  a  cause  of  action  arising  at  sea 
below  low- water  mark,  though  within  three 
miles  of  the  English  coast.  Harrit  v.  Franconia 
(Otoners),  46  L.  J.,  C.  P.  363:  2  C.  P.  D.  173. 

The  court  will  not  exercise  juris<^liction  over  a 
foreign  river,  if  the  parties  are  foreigners  and 
the  subject-matter  of  the  action  is  of  doubtful 
cognizance  by  the  court.  The  Ida,  Lush.  6 ;  1 
L.  T.  417. 

Writ  in  Admiralty  Court  — Claim  within 
Jarisdiotion  of  County  Conrt.] — When  there 
are  circumstances  rendering  it  advisable  that 
an  action  which  a  county  court  has  jurisdiction 
to  try  under  the  County  Courts  Admiralty  Juris- 
<liction  Act,  1868,  s.  3,  should  be  commenced  in 
the  high  court,  such  as  the  necessity  for  a  com- 
mission abroad,  the  court  will  grant  leave  for  a 
writ  to  issue  under  31  k  32  Vict.  c.  71,  ss.  3,  9, 
though  the  cause  of  action  may  be  of  less  amount 
than  the  limit  of  the  county  court  juristliction. 
BUis  V.  General  Steam  Xarigation  Co,,  38  L.  T. 
570  ;  3  Asp.  M.  C.  681. 

In  such  a  case  notice  of  the  order  made  by  the 
court  should  be  given  when  the  writ  is  served.  I  h. 

The  court,  in  pursuance  of  the  provisions  of 
31  &  32  Vict.  c.  71,  s.  9,  will,  should  it  think 
lit,  grant  an  order  for  instituting  proceedings 
before  it,  which  might  have  been  taken  wiihout 
agreement  in  the  county  court.  The  Bengal, 
L.  R.  3  A.  &  B.  14  ;  21  L.  T.  727. 

Writ  in  Personam,  Setting  aside— Misdeicrip- 
tion  of  Party.]  —  A  shipowner,  residing  and 
carrying  on  business  in  Scotland,  having  been 
describ^l  on  the  face  of  a  writ  of  summons  for 
service  within  the  jurisdiction,  sued  out  against 
him  in  an  action  of  damage  in  pei^sonam,  as  "  of 
the  city  of  London,"  ap])lied  before  service  of 
the  writ  and  after  a  cross  action  of  damage  in 
respect  of  the  same  collision  liad  been  instituted 
on  his  behalf,  that  the  writ  should  be  set  aside. 


'  The  court  refused  the  motion.    TJie  Jlelentlea, 

;  The  Catalonia,  51   L.  J.,  Adm.  16  ;  7  P.  D.  57 ; 

47  L.  T.  446  ;  30  W.  R.  616  ;  4  Asp.  M.  C.  594. 

Consolidation  before  Sendee  of  Writ.]— See 

5.  ^^  infra,  col.  1102. 

Bleotion  of  Bemedies  in  Bem  or  in  Personam.! 

— Where  there  is  a  remedy  both  in  personam  ana 
in  rem,  a  person  who  has  resorted  to  one  of  these 
remedies  may,  if  he  does  not  get  thereby  full 
satisfaction,  resort  to  the  other  ;  but  if  a  person 
has  resorted  to  one  of  these  remedies,  and  has 
recovered  full  compensation,  and  such  com- 
pensation has  been  paid,  no  further  proceedings 
can  be  taken.  1«>  v.  Tatew,  Tl\e  Orient,  8 
Moore,  P.  C.  (N.s.)  74  ;  40  L.  J.,  Adm.  29  ;  L.  R. 

3  P.  C.  696  ;  24  L.  T.  918  ;  20  W.  R.  6  ;  1  Asp. 
M.  C.  108. 

Writ  in  Eem.]— Ortl.  IX,  r.  10,  as  to  service  of 
writs  of  summons  in  admiralty  actions  in  rem, 
is  to  be  strictly  followed.  The  Marie  C^tngtanee, 
37  L.  T.  366  ;  3  Asp.  M.  C.  505. 

Service  of  a  writ  of  summons  on  the  captain 
on  board,  and  nailing  the  warrant  of  arrest  on 
the  mast,  are  not  sufficient  notice  of  a  suit  in  rem 
against  the  ship  to  all  whom  it  may  concern.  Ih. 

Amendment — ^Adding  Parties.] — Plain- 
tiffs commenced  an  action  in  rem  under  Lord 
Campbell's  Act,  on  the  4th  January,  1884,  in 
re8|)cct  of  loss  of  life  by  collision  at*  sea  on  the 
10th  January,  1883.  After  the  10th  January, 
,  1884,  it  having  been  decided  in  the  interim  that 
;  the  admiralty  court  had  no  jurisdiction  in  such 
actions,  the  plaintiffs  applied  to  add  as  defen- 
dants the  owners  of  the  wrong-doing  ship 
pei-sonally  : — Held,  that  the  court  had  no  power 
to  add  parties  as  defendants  in  pei'souam  in  an 
action  in  rem,  and  that  even  if  such  power 
existed,  the  ])roceediugs  against  the  owners 
would  be  deemed  to  commence  from  the  date 
of  service  on  them  of  the  writ  of  summons,  and 
i  would  be  too  late.  The  Boice^feld,  51  L.  T.  128 ; 
5  Asp.  M.  C.  266. 

Amount    elaimed  —  Amendment    after 

Judgment.]  —  After  judgment  in  a  salvage 
action  the  court  allowed  an  amendment  of  the 
indoi*semcnt  on  the  writ  by  increasing  the 
amount  claimed  therein.  The  Dietatifr,  61 
L.  J.,  Adm.  73;  [1892]  P.  64  ;  66  L.  T.  863  ; 
7  Asp.  M.  C.  175. 

Serviee  —  Default  Aetion  in  Bem.]  —  Where 
the  proceeds  of  a  vessel  sold  by  the  court  are 
in  the  admii*alty  registry,  and  nc  owner  has 
appeai'ed,  a  writ,  original  or  amende  \,  must  be 
]>ersonally  served  on  the  registrar.  R.  S.  C, 
Ord.  IX.  r.  13  (1879).  The  CattJtiopeia,  48  L.  J., 
Adm.  39 ;  4  P.  D.  118  ;  40  L.  T.  869  ;  27  W.  R. 
703  ;  4  Asp.  M.  C.  148. 

SeiYiee  out  of  the  Jurisdietion— B.  8.  C,  1875, 
Ord.  ZI.  r.  1.]  —  In  an  action  by  a  first  mort- 
gagee of  a  British  ship  and  her  freight  against  a 
second  mortgagee,  claiming  an  account,  an  order 
was  made  for  service  of  the  amended  writ  upon 
merchants  at  Antwei-p,  claiming  to  retain  part  of 
the  cargo  for  a  debt  due  from  the  second  mort- 
gagee.    MacStephen  v.  Carnegie,  42  L.  T.  309  ; 

4  Asp.  M.  C.  216. 

d.  Arrest. 

Collision  —  Cargo  —  Arrest  of.] — Cargo  oon- 
signe<l  to  Hamburg  was  shipped  on   hoard  a 
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barque  which  came  into  collision  with  a  ship 
off  Cornwall.  The  barque  put  into  Plymouth, 
and  was  with  her  cargo  arrested  there,  and 
remained  under  arrest.  The  consignees  of  the 
cargo  declined  to  accept  it  at  Plymouth,  and  the 
barque  was  subsequently  held  to  blame  for  the 
collision.  The  court  decreed  a  release  of  the 
cargo,  without  costs.  The  Flora^  35  L.  J.,  Adm. 
15  ;  L.  R.  1  A.  &  E.  45  ;  14  L.  T.  192. 

Cargo  on  boanl  a  ship  to  blame  for  a  collision 
can  only  be  arrested  to  obtain  payment  of  the 
freight  due  to  the  shipowner ;  and  therefore,  if 
no  freight  has  accrued,  the  coui-t  will  decree  a 
release  of  the  cargo.    Ih. 

A  vessel  was  arrested  in  a  cause  of  collision. 
At  the  time  of  the  collision  she  had  a  cargo  on 
board  ;  at  the  time  of  the  arrest  a  portion  only 
of  such  cargo  remained  on  board.  The  vessel  and 
cargo  belonged  to  the  same  owner  : — Held,  that 
the  freight  due  u[)on  the  whole  cargo  must  be 
paid  into  court,  before  the  portion  on  board  at 
the  time  of  the  arrest  could  be  released.  The 
Iloeelif,  38  L.  J.,  Adm.  56  ;  L.  li.  2  A.  &  E.  363  ; 
20  L.  T.  586  ;  17  W.  R.  745. 


Freight.] — ^A  vessel  under  charterparty  as 


to  both  her  outward  and  homeward  cargo,  whilst 
on  the  outwanl  voyage  came  into  collision  with 
another  vessel : — Held,  that  the  freight  for  the 
homewartl  voyage  was  liable  to  arrest  for  the 
<lamage.  The  Orpheux^  40  L.  J.,  Adm.  24  ;  L.  R. 
3  A.  &  E.  308  ;  23  L.  T.  855. 

If  a  ship  is  arrested  for  ship  and  fi-eight,  a 
party  shewing  a  prim&  facie  right  to  freight  is 
entitled  to  a  release  of  the  ship  on  giving  bail 
for  payment  thereof,  without  bringing  it  into 
court.     The  Rimjdote,  Swabey,  310. 


Bee«iyer  in  Chancery — Arreit  in  Admi- 


ralty.]—  The  court  of  chancery  appointe<l 
receivers  of  a  freight  which  was  aiTcsted  in 
admiralty  before  they  had  obtained  possession  of 
it.  Release  decreed  in  admiralty.  The  Bloompr^ 
11  L.  T.  46. 

Wrongftil  Arreit  of  Cargo.] — ^Wherc  in  a  cause 
of  collision  between  two  vessels,  foreign  o^^Tied, 
the  value  of  the  vessel  that  was  found  solely  to 
blame,  and  of  her  freight,  was  not  sufficient  to 
satisfy  the  damages,  the  court  dischai'ged  the 
cargo  from  an  arrest  which  hatl  been  made  on 
the  ground  of  the  deficiency  (even  though  the 
owner  of  the  ship  was  also  the  owner  of  the 
cargo),  with  satisfaction  for  all  loss  caused  by 
the  detention.  The  Victor,  Lush.  72  ;  29  L.  J., 
Adm.  110  ;  2  L.  T.  331. 

Be-arreit — ^Allegation  of  Iniufilciency  of  Bail.] 

— Ship  released  from  arrest  upon  bail  re-an-este<l 
upon  suggestion  that  the  bail  was  objected  to. 
The  objection  being  unfounded,  plaintiff  con- 
demned in  costs  and  damages.  The  Cornery 
Br.  &  Lush.  161  ;  33  L.  J.,  Adm.  16  ;  12  L.  T. 
62. 

In  a  collision  suit,  the  ship  having  been 
released  upon  bail  for  the  full  sum  claimed,  she 
cannot  be  re-an'estctl  if  the  damages  prove  to 
exceed  that  sum  ;  nor,  after  sale  of  the  ship  in 
another  suit,  can  the  court  apply  the  proceeds 
remaining  in  court  towards  satisfying  damages, 
interest  or  costs  in  the  collision  suit.  The  Wild 
Banker,  Br.  k  Lush  84. 

When  a  suit  has  been  instituted  against  a 
vessel,  and  bail  has  been  given  for  an  estimated 
amount  to  cover  damages  an<l    costs,  and   the 


damages  recovered  and  the  costs  taxed  are  a 
larger  sum  than  the  bail  given,  and  there  has 
been  no  carelessness  on  the  part  of  the  plaintiffs, 
the  court  will  issue  a  writ  for  the  re-arrest  of  the 
ship  to  satisfy  the  costs,  and  will  direct  the  writ 
to  the  marshal  for  execution.  The  Freedom,  41 
L.  J.,  Adm.  1  ;  L.  R.  3  A.  &  E.  495  ;  25  L.  T.  392 ; 
1  Asp.  M.  C.  136. 

The  jurisdiction  which  the  court  undoubtedly 
possesses,  to  order  a  second  arrest  in  respect  of 
the  same  cause  of  action,  should  be  cautiously 
exercised.  The  Flora,  35  L.  J.,  Adm.  14  ;  L.  R. 
1  A.  &  E.  45  ;  14  L.  T.  191. 

An  application  for  such  arrest  should  gene- 
rally be  made  to  the  court  itself.     lb. 

Ho  Bail — Caveat.] — ^When  an  admiralty  cause, 
instituted  in  rem  against  a  ship,  has  been  trans- 
ferred from  a  county  court  to  the  court  of 
admiralty,  and  no  bail  has  been  given  in  either 
court,  and  the  ship  is  alreatly  under  the  arrest  of 
the  high  court  in  other  suits,  the  high  court 
will  onler  the  issue  of  a  caveat  to  prevent  her 
release,  in  case  the  other  causes  shoul<l  be  with- 
drawn. n£  Rio  Lima,  28  L.  T.  775  ;  2  Asp. 
M.  C.  34. 

Appeal  from  County  Court.] — In  an  appeal  by 
a  plaintiff  from  a  county  court  in  a  cause  in  rem, 
in  which  there  was  a  deci'ce  for  the  defendant, 
and  the  ship  had  in  consequence  been  released, 
the  court  of  admiralty,  on  an  ex  parte  applica- 
tion of  the  plaintiff  onlered  a  warrant  to  issue 
for  the  detention  of  the  ship,  and,  as  the  ship  pro- 
ceeded against  was  a  foreign  one,  did  not  require 
notice  of  the  intention  to  arrest  to  be  given  to 
the  defendant.  The  Frrir,  The  Albert,  44  L.  J., 
Adm.  49  ;  32  L.  T.  572 ;  2  Asp.  M.  C.  589. 
S.  P.,  The  MirUtm,  43  L.  J.,  Adm.  35 ;  30  L.  T. 
537  ;  2  Asp.  M.  C.  259. 

Companies  Act,  1868 — Bequeitration.] — The 

arrest  of  a  vessel  by  the  admiralty  court  is  a 
sequestration  within  the  meaning  of  the  Com- 
panies Act,  1862,  s.  163.  Australian  Direct 
Steam  Xarigation  Co.,  In  re,  Bahifr,  Ex  parte, 
44  L.  J.,  Ch.  676  ;  L.  R.  20  Eq.  325. 

Transfer  from  County  Court.] — ^W'hen  causes  of 
necessaries  and  wages  had  been  instituted  against 
a  ship  in  the  court  of  atlmiralty,  and  other 
causes  of  necessaries  in  a  county  court  against 
the  same  ship,  and  the  hitter  had  been  transferred 
after  decree  made  to  the  court  of  admiralty  for 
the  purpose  of  enforcing  the  decrees,  the  ship 
being  under  the  an'est  of  that  court,  the  latter 
couit.  ordered  all  the  cau.ses  to  be  referreil  to  the 
registrar  and  merchants  to  report  the  amount 
due  thereon,     'llie  Turliani,  32  L.  T.  841. 

Scmble,  that  where  a  ship  is  under  the  arrest 
of  the  court  of  admiralty,  and  causes  are  also 
instituted  in  the  county  court  against  the  ship, 
she  should  not  be  arrested  by  the  county  court, 
as  it  is  not  probable  that  the  ship  will  be 
removed  out  of  the  jurisdiction  of  the  county 
court  without  satisfaction  of  the  several  claims, 
within  the  meaning  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  s.  22.    lb. 

Amount  Due.] — Where  a  ship  is  arrested  for  a 
specific  dcman(l,  the  amount  cannot  be  referred 
to  the  registrar  unless  it  appeai-s  that  something 
in  anv  event  is  due.  The  We^t  Frirsland  or 
The  twentje,  Swabev,  456  :  5  Jur.  (N.s.)  658-— 
P.  C. 
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Warrant  of  Arreit — Serviee.] — A  warrant  of 
arrest  in  an  action  in  rem  was  if«ued  from  the 
city  of  London  court  directed  to  the  high 
bailiff,  and  others  the  baili£k  thereof,  but  was, 
without  authority  from  the  court,  served  by  a 
clerk  in  the  high  bailiffs  office  : — Held,  that  this 
was  not  a  proper  service  of  the  warrant.  Per 
Sir  James  Hannen :  "  Any  officer "  mentioned 
in  31  k  32  Vict.  c.  71,  s.  23,  means  any  officer 
duly  authorised  by  the  court.  Per  Butt,  J. : 
"  That  it  means  any  officer  whose  ordinary  duty 
it  is  to  serve  processes,  or  one  duly  authorised  so 
to  do."  The  PaJomares,  54  L.  J.,  Adm.  54  ;  10 
P.  D.  36  ;  62  L.  T,  57  ;  33  W.  R.  616 ;  5  Asp. 
M.  C.  343. 

Kotiee — ^Telegram.] — When  the  marshal  sends 
by  telegram  to  his  substitute  at  an  outport  notice 
of  the  issue  of  a  warrant,  and  such  substitute 
communicates  it  to  the  master  of  the  ship 
against  which  it  is  issued,  it  is  a  contempt  of 
court  to  move  the  ship  fi-om  1  he  place  where  it  is 
lying.  The  Seraglio,  54  L.  J.,  Adm.  76  ;  10  P.  D. 
120  ;  52  L.  T.  865  ;  34  W.  R.  32  ;  5  Asp.  M.  C.  421 . 

Arrest  of  Person.] — The  proceeding  by  arrest 
of  the  person  in  admiralty  is  obsolete.  The 
Clara,  Swabcy,  1. 

Belease  —  Expense  oansed   by  Belay.] — The 

defendants  having  occasiouetl  great  delay  and 
extra  expense,  so  that  the  amount  in  which  the 
action  had  been  entered  proved  insufficient  to 
cover  the  amount  pronounced  to  be  due  to  the 
plaintiff,  with  his  costs  of  suit,  the  court  ordered 
that  the  ship  should  not  be  released  from  arrest 
until  payment  of  the  plaintiff's  claim  and  costs 
ghould  have  been  made.     The  Helen,  14  W.  R.  502. 

Possessory  Lien — Sailmaker.l — A  saiimaker 
with  a  possessory  lien  on  the  trails  cannot  retain 
them  against  the  officer  of  the  admiralty  who  is 
in  possession  of  the  ship  under  warrant  from  the 
court.     The  Harmonle,  1  W.  Rob.  178. 

Seixnre  by  Sheriff  on  fieri  facias.] — After 
sentence  by  the  admiralty  in  a  bottomry  suit, 
an<l  wan-ant  to  sell,  the  sheriff  cannot  seize  the 
ship  upon  a  fieri  facias.  Ladbroke  v.  Crlchett. 
2  Term.  Rep.  649  ;  1  R.  R.  571. 

Ship  belonging  to  Khedive  of  Egypt— Sovereign 
Prince— Arrest.] — In  a  collision  suit  instituted 
by  the  owners,  master  and  crew  of  "The 
Batavier  "  against  "  The  Charkich,"  belonging  to 
the  Khcilive  of  Egj'pt,  an  appearance  under 
protest  was  entered  on  behalf  of  the  khedive 
and  his  minister  of  marine.  **  The  Charkieh,*' 
carrying  the  Ottoman  navy  tlag,  had  come  to 
England  for  repairs  with  a  cargo  on  board,  and 
at  the  time  of  the  collision,  which  was  in  the 
Thames,  was  on  her  outward  voyage  to  Alexandria 
under  charter  to  a  British  subject,  and  advertised 
to  carry  cargo  to' Alexandria: — Held,  that  the 
khedive  was  not  entitled  to  the  privilege  of  a 
sovereign  prince ;  protest  overrule<l.  The  Char- 
hieh,  42  L.  J..  Adm.  17  :  L.  R.  4  A.  &  E.  .59  ; 
28  L.  T.  .513  ;  1  Asp.  M.  C.  581. 

Semble,  a  suit  in  lem  to  enforce  a  damage  lien 
may  be  entertainetl  though  the  owner  of  the  res 
be  a  foreign  sovereign.     Jb. 

Semble,  if  the  sovereign  assumes  the  character 
of  a  trader,  and  uses  the  ship  for  trade  to  this 
country,  he  waives  the  i)rivilege  which  might 
otherwise  belong  to  the  ship.    lb. 


Packet  belonging  to  Foreign  State.] — 
A    packet    conveying   mails   and    carrying   on 


commerce,  which  belongs  to  the  sovereign  of  a 
foreign  state,  and  is  officered  by  officers  com- 
missioned by  him,  comes  within  the  category  of 
vessels  which  are  exempt  from  process  of  law. 
The  Parlement  Beige,  5  P.  D.  197  ;  42  L.  T.  273 ; 
28  W.  R.  642  ;  4  Asp.  M.  C.  234— C.  A. 

The  immunity  of  a  public  ship  is  not  lost  by 
her  being  used  subordinately  and  partially  for 
trading  purposes.    lb. 

Setting  aside  Warrant.] — Warrant  to  arrest 
not  set  aside  on  allegation  of  agreement  to  refer 
salvage  claim  to  arbitration.  La  Pari-tsima 
Concepe'wn,  13  Jur.  545. 

Wrongful  Arrest — Want  of  Reasonable  and 
Probable  Canse — Damages.] — In  an  admiralty 
action  in  personam  for  the  wrongful  arrest  of 
a  ship  by  admiralty  process  without  reasonable 
and  probable  canse,  it  is  not  necessary  to  prove 
actual  damage.  The  Walter  D.  Wallet^  62 
L.  J.,  Adm.  88;  ri893]  P.  202;  1  R.  627:  69 
L.  T.  771  ;  7  Asp.  M.  C.  398.  And  see  XX.  Colli- 
sion, ante,  cols.  852,  856. 

The  plaintiff  in  an  action  in  rem  is  not  con- 
demned  in  damages  for  the  arrest  of  the  property 
unless  he  has  been  guilty  of  gross  negligence  or 
malice.  The  Ecangelhtum,  Xemut  v.  Aldersley, 
12  Moore,  P.  C.  352  ;  Swabey,  378. 

Damages.] — ^Wherc  an  arrest  was  made 

without  notice  of  claim,  and  for  a  sum  dispro- 
portionate to  the  value  of  the  vessel  and  the 
services  rendenxl,  the  court  a^Tinletl  damages. 
The  Eleontrre,  Br.  &  Lush.  185;  33  L.  J.,  Adm. 
19  :  9  L.  T.  397  ;  12  W.  R.  218.  And  Bee  ante, 
col.  856. 

Where  it  api^eared  upon  affidavits  that  the 
plaintiffs  were  mistaken  ns  to  the  identity  of  the 
vessel  proceeded  against,  and  the  defendants 
offered  to  disclose  the  real  wrongdoer,  the  court 
refused  to  accede  to  an  application  to  extend  the 
security  to  be  given  by  the  plaintiffe  to  meet  the 
costs,  if  unsuccessful,  so  as  to  cover  the  damages 
caused  by  the  wrongful  arrest.  The  Peri^  32 
L.  J.,  Adm.  46  :  8  Jur.  (N.s.)  1230  :  11  W.  R.  44. 

No  claim  for  demurrage  or  detention  of  a  ship 
under  warrant  of  an*est  issued  by  the  unsuc- 
cessful promotei-s  of  a  salvage  suit  can  be 
allowed  in  the  absence  of  mala  fides  or  malicious 
negligence.  The  Strath  narer,  1  App.  Cas.  58  ; 
34  L.  T.  148  :  3  Asp.  M.  C.  113— P.  C. 

Damages  given  for  wrongful  arrest  and  deten- 
tion of  a  ship  by  a  plaintiff  in  a  collision  action, 
the  detention  being  in  onler  that  he  might  con- 
sider whether  he  would  appeal.  The  Chexhire 
Witch,  Br.  &  Lush.  362 ;  11  L.  T.  350. 

Problematieal  Earnings.] — A  vessel  was 

wrongly  an*ested  as  a  slaver,  and  20,000/.  dam- 
ages claimed  for  wrongful  arrest,  mainly  in 
respect  of  ])os8ible  earnings  she  might  have 
made  : — Held,  that  damages  were  not  recoverable 
in  respect  of  {X)ssible  but  problematieal  earnings. 
The  Lechi  Lank,  Swabey,  45. 

Wrongful  Arrest  of  Cargo.] — See  The  Victor, 

supra,  col.  977. 

Sliip's  Gear  lost  bylCarsliaL] — Decree  against 
the  marshal  for  a  long  boat  anil  cable  lost  from 
a  ship  in  his  possession.  The  Hoop,  4  C.  Rob. 
145  ;  citetl,  6  C.  Rob.  157. 

Arrest  in  High  Court  and  also  in  County  Court 
— Possession  Pees. — When  an  admiralty  suit  is 
instituted  in  a  county  court  against  a  vessel 
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which  is  under  the  arrest  of  the  court  of 
admiralty,  it  is  unnecessary,  so  long  as  the 
vessel  remains  under  such  arrest,  for  the  officer 
of  the  county  court  to  incur  expense  in  placing 
a  person  in  possession,  and  a  double  set  of 
possession  fees  will  not  be  allowed.  The  Rio 
Lima,  43  L.  J.,  Adm.  4  ;  L.  R.  4  A.  &  E.  157  ; 
29  L.  T.  517  ;  22  W.  R.  303  ;  2  Asp.  M.  C.  143. 

Arr«it  at  Out-Port.] — ^Whcre  a  vessel  is  arrested 
in  an  out  port,  and  not  by  the  marshal  of  the 
court,  the  detention  fees  are  to  be  paid  by  the 
arresting  party,  though  successful  in  the  cause. 
The  North  American,  Swabey,  466  ;  2  Asp.  M.  C. 
589. 

Co-ownenliip — Aeoonntf.] — ^Where  a  ship  is 
arrested  on  a  specific  demand  before  a  reference 
of  accounts  to  the  registrar  and  merchants  can 
be  made,  it  must  be  shewn  to  the  court  that 
something  is  due,  although  the  actual  amount 
may  be  the  proi)er  subject  of  inquiry.  The 
practice  differs  from  a  reference  by  a  court  of 
equity  on  an  unsettled  account,  where  the  court 
directs  an  account  to  be  taken,  leaving  it  to  be 
shewn  by  the  result  on  which  side  the  balance 
lies.  The  Twentje^  Van  HaMeH  v.  Stick,  13 
Moore,  P.  C.  185;  2  L.  T.  613;  8  W.  R.  423. 
Reversing  5  Jur.  (n.s.)  658. 

Mortgagee  intenrening— Sight  to  Beloase  of 
Ship.] — See  The  Ea«tem  Belle,  ante,  col.  158. 

Haterial— Man— Lien — ^Arreit  of  Bliip.] — See 

The  Acacia,  ante,  col.  23. 

Action  of  Beitraint — ^Arreit  of  SUp.] — See 

ante,  cols.  52,  seq.,  and  infra,  cols.  953,  seq. 

e.  Breaklngr  Arrest. 

Attachment  —  Against  Harbour  -  Maater.]  — 
Attachment  against  a  harbour-master  for  carry- 
ing off  gear  from  a  ship  under  arrest,  in  order  to 
pay  harbour  dues.    The  Harmonie,  1  W.  Rob.  179. 

Againit  Master.] — Attachment  against  a 


master,  part  owner,  who  took  the  ship  to  Jersey 
whilst  under  arrest.  The  Petrel,  3  Hag.  Adni.  299. 
Attachment  against  the  master  for  contempt 
in  taking  the  ship  out  of  iK)ssession  of  the  officer 
of  the  court.     The  Bitre,  14  Jur.  1123. 

-  Against  Marshal  of  Queen^s  Bench  Prison.  ] 


— Attachment  addressed  to  the  marshal  of  the 
queen's  bench  prison  held  valid.  The  Plijni,  2 
W.  Rob.  345. 

Power  to  Supersede  Attachment.] — The  admi- 
ralty court  had  no  power  to  supersede  an  attach- 
ment issued  in  aid  of  a  decree,  except  where  it 
was  wrongly  executed,    lb. 

Attachment  or  Monition  to  shew  Cause.] — 

Contempt  in  breaking  arrest  of  goods.  Monition 
to  shew  cause  why  attachment  should  not  issue, 
and  not  attachment  in  the  first  instance.  Shii) 
'Unknown.     1  C.  Rob.  331. 

Bescue  of  Ship  arrested — Admiralty  Jurisdic- 
diction.] — Conusance  of  rescue  on  land  of  a  shi]) 
proi)erly  ari-ested  by  the  admiralty  belongs  to  the 
admiralty.  Rigden  v.  Hedges,  1  Ij<1.  Raym.  446  ; 
12  Mod.  246. 

f.  Bail. 

Possession  Suit.] — In  suits  for  jiossession  the 
court  of  admiralty  can  take  bail.  The  Eran- 
fjeligtria,  46  L.  J.,  Adm.  1  ;  35  L.  T.  410  ;  25 
*W.  R.  255  ;  3  Asp.  M.  C.  264. 


Conditional-- OfferbyMortgageerefbsed.] 

— ^A  mortgagee,  although  entitled  to  intervene  in 
a  cause  in  rem  for  equipment  and  repair,  is  not 
entitled  to  claim  a  release  of  the  vessel  u[)on 
giving  bail  conditioned  to  pay  the  claim  of  the 
material  men,  in  the  event  of  its  being  held  to 
have  priority  over  the  mortgage.  The  Acacia, 
42  L.  T.  264  ;  4  Asp.  M.  C.  254. 

Bischarge  of,] — Bail   given    to  answer 

judgment  in  a  cause  where  the  appearance  is 
under  protest  will  not  be  tlischarged  on  account 
of  a  change  in  the  indorsement  on  the  writ  of 
summons,  which  renders  the  protest  of  no  avail. 
The  City  of  Mecca,  50  L.  J.,  Adm.  53  ;  6  P.  D. 
106  ;  44  L.  T.  750  ;  4  Asp.  M.  C.  412— C.  A. 

By  whom  g^Yen.] — A  ship's  husband  and 

managing  owner  caused  a  bail  bond  to  be  given 
in  the  admiralty  court,  in  the  names  of  his 
co-owner  and  himself,  in  a  suit  for  a  collision,  and 
the  suit  terminated  in  favour  of  the  plaintiffs, 
and  the  bail  were  called  upon  to  pay  damages, 
interest  and  costs  : — Held,  that  the  co-owner  was 
responsible  to  the  bail  for  the  money  so  paid. 
Barker  v.  Highley,  15  C.  B.  (n.8.)  27  ;  32  L.  J., 
C.  P.  270  ;  10  Jur.  (N.S.)  391  ;  9  L.  T.  228  ;  11 
W.  R.  968. 

Where  the  interests  are  distinct,  separate  bails 
should  be  given.  The  Royal  Arch,  Swabey,  269  ; 
6  W.  R.  191. 

Sureties  to  a  bail  bond  must  not  be  partners. 
The  Corner,  Br.  &  Lush.  161  ;  33  L.  J.,  Adm.  16  ; 
12  L.  T.  62. 

Objection  to  Sufficiency.] — A  vessel  re- 
leased from  arrest  upon  a  bail  bon<  I  taken  before  a 
commissioner  in  the  country,  and  signed  by  two 
persons  in  partnership,  oixlered  to  be  re-arrested, 
notwithstanding  the  twenty-four  hours'  notice  of 
the  bail  tendered  ha<l  been  given  to  the  i>laintiff's 
agent  in  London,  the  phiintiff's  solicitor  in  the 
country  having  within  that  time  given  to  the 
defendant's  solicitors  formal  notice  of  objection 
to  the  bail.    //;. 

The  objection  to  the  bail  having  proved  to  be 
unfounded,  the  plaintiff  was  condemned  in  costs 
and  damages.     Ih. 

Amount.] — The  bail  is  only  liable  to  the 

extent  of  the  value  of  the  ship  and  freight,  and 
not  for  the  full  amount  of  the  damage  done,  even 
though  bail  may  have  been  given  for  a  sum 
beyond  the  value  of  the  ship  and  freight.  The 
Duche^e  de  Brabant,  Swabey,  264  ;  6  W.  R.  329. 

Beducing.] — Where,  in  an  action  against 

the  ship,  bail  was  given  for  the  amount  claimed, 
and  a  gieat  pro|)ortion  of  this  claim  was  not 
recoverable,  the  court  ordered  the  bail  to  be 
reduced  to  an  amount  sufficient  to  cover  the  rest 
of  the  claim  and  costs.  The  (liieftain,  Br.  k. 
Lush.  104  :  32  L.  J.,  Adm.  106  ;  9  Jur.  (N.S.)  388  ; 
8  L.  T.  120;  11  W.  R.  537. 

Bnlarging.]— An  appellant  will  not  be 

required  to  enlarge  any  security  which  he  gave 
as  defendant  in  the  court  of  admiralty  to  answer 
judgment  and  costs  in  that  court  notwithstanding 
such  security  has  provetl  insufiicient  for  that 
puq)Ose.     The  HHene,  infra. 

CayeatBelease.] — ^Wherea  caveat  release 

is  entere<l,  and  groundless  objections  are  taken 
to  the  sufficiency  of  bail,  the  party  entering  the 
caveat  will  be  condemned  in  damages  and  costs. 
The  Don  Ricardo.  49  L.  J.,  A<lm.  28  :  5  P.  D.  121  ; 
42  L.  T.  32  ;  28  W.  R.  431  ;  4  Asj).  M.  C.  225. 
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The  omission  of  the  plaintiff's  country  solicitor 
to  order  by  electric  telegi'aph  a  caveat  release  to 
be  enterecl  does  not  amount  to  negligence.  T?ie 
Corner^  supra. 


Crofi  Aotioni.]— By  24  &  25  Vict.  c.  10, 


s.  84,  when  bail  to  answer  judgment  has  been  i 
given  by  the  defendant  in  the  principal  cause,  | 
the  same  party,  when  plaintiff  in  a  cross-action,  j 
may  obtain  a  similar  security,  notwithstanding 
that  he  may  be  resident  within  the  jurisdiction 
of  the  court.     The  Cameo^  Lush.  408 ;   6  L.  T. 
773. 


To  aniwer  Counter-claim.] — Where,  in  a 

damage  action,  the  shi]>  proceeded  against  is  not 
arrested,  and  the  plaintiffs  do  not  require  bail  to 
be  given,  the  defendants  cannot  compel  the 
plaintiffs  to  give  security  to  answer  a  counter- 
claim in  the  action  under  the  provisions  in  the 
Admiralty  Court  Act,  1861  (24  &  25  Vict.  c.  10), 
8.  34,  although  they  voluntarily  give  bail.  Tlie 
Alne  Uolmv,  47  L.  T.  307;  4  Asp.  M.  C. 
591. 

The  power  of  the  admiralty  division  under 
8.  34  of  the  Admiralty  Court  Act,  1861,  to  onler 
an  action  to  be  stayed  until  bail  has  been  given  to 
answer  a  ci*08s-action  or  counter-claim,  does  not 
extend  to  making  an  absolute  order  to  give  bail ; 
and  in  a  damage  action  in  which  the  plaintiffs 
had  discontinued  after  the  defendants  had  coun- 
terclaimed,  the  court  refused  to  enforce  an  order, 
made  by  the  registrar,  to  give  bail  to  answer  such 
counter-claim.  Tlie  Alej^ander,  48  L.  T.  797  ;  5 
Asp.  M.  C.  89. 

Form  of  Bond.] — A  bail  bond  to  lead  the 
supersedeas  of  an  arrest,  signed  before  a  commis- 
sioner by  the  sureties  simply,  without  the  addition 
of  their  descriptions  and  addresses,  is  good.  Tlie 
TaniaraCy  Lush.  28. 

The  form  of  a  bail  bond  appointetl  to  be  given 
in  the  admiralty  court  by  the  rules  of  1859,  to 
answer  judgment  with  costs,  does  not  receive  a 
new  interpretation  from  24  jc  25  Vict.  c.  10,  s.  33, 
and  does  not  extend  to  cover  the  costs  of  an 
appeal.  The  Helene,  Br.  k.  Lush.  425  ;  3  Mooi-e, 
P.  C.  (K.S.)  240  ;  35  L.  J.,  Adm.  1  ;  13  W.  R. 
931. 

What  Bail  —  Value.]  —  A  wrongdoing 


have  given  baiL     The  SaraeeH,  6  Moore  P.  C. 
56  ;  4  Not.  of  Cas.  498  ;  2  W.  Rob.  451. 

Colts  of  ezeeiiiYe  BaiL]— iS(*<*  24.  Costs,  infra, 
col.  1022. 

TriYj  Conneil-^Biipeniing  with  bail.] — See 
Hunter  v.  Henketh  Steumthip,  infra,  coL  1012. 

Aetion  of  Beetraint — ^Bail  for  lafe  Betom.] — 
See  16.  Restraint,  infra,  col.  9.>3. 


vessel  was  arrested  in  a  cause  of  collision,  having 
been  hereelf  injured  in  the  collision.  She  was 
then  rei)aired,  and  her  value  was  materially 
increa.sed  by  the  repaire : — Held,  that  she  was 
only  liable  to  the  extent  of  her  value  at  the  time 
when  she  was  arrestee!,  and  that  she  ought  to  be 
released  on  bail  to  that  amount  being  given.  The 
St.  Olaf,  .38  L.  J.  Adm.  41  ;  L.  R.  2  A.  &  E.  360  ; 
20  L.  f .  758  ;  17  W.  R.  743. 

Friie  Suit.] — A  bail  bond  given  in  a  prize  suit 
is  not  a  mere  security  given  to  the  party,  but  is 
regarded  as  a  pledge  or  substitute  for  the  thing 
itself,  in  all  matters  fairly  in  adjudication  before 
the  court.     The  yied  Elwin^  1  Dods.  50. 

ICiidemeanonr  of  Maater  or  of  Sliip.]>-A  ship 
ari*eHte<l  for  mistlemeanour  of  the  master  is  bail- 
able ;  aliter,  where  the  miwlemeanour  is  of  the 
boat  and  the  king  makes  title.    Afwn,^  1  Keb.  44. 

Liability  of  Snretlei.] — The  sureties  in  a  bail 
bond  are  not  liable  in  i*e«pect  of  any  action 
against  the  vessel  other  than  that  in  which  they 


g.  Appraisement  and  Sale. 

Appraieement.] — A  vessel  which  had  been 
salved  was  valued  by  a  receiver  of  wreck  at  leas 
than  1,000/.  The  salvors  obtained  an  order  for  a 
commission  of  appraisement,  but  did  not  execute 
it,  and  after  three  weeks  gave  notice  that  they 
proceeded  no  further  in  the  suit : — Held,  tliat 
they  might,  within  four  days  of  obtaining  the 
ortler,  have  ascertained  the  value,  and  that  there- 
fore they  must  be  condemned  in  damages  for 
detention  of  the  vessel  during  the  rest  of  the 
three  weeks.  Tlie  Margaret  and  Jane^  38  lu  J., 
Adm.  38  ;  L.  R.  2  A.  &  E.  315  ;  20  L.  T.  1017  ; 
17  W.  R.  1064.  See  aUo  Gi^s  ante,  cols.  670, 
seq. 

The  owner  of  a  ship  arrested  in  a  damaged 
;  suit  alleged  the  value  of  the  ship  to  be  one> 
'  tif teenth  less  than  it  was  afterwards  shewn  to  be 
'  upon  a  commission  of  appraisement  obtained  by 
the  plaintiffs  :  the  amount  claimed  by  the  plain- 
tiffs was  less  than  the  sum  for  which  the  owners 
were  willing  to  give  security  ;  but,  assuming  the 
claim  to  be  sustained,  the  costs  would  extend  the 
claim  greatly  beyond  that  sum  : — Held,  on  a 
motion  by  the  plaintiffs  to  condemn  the  defen- 
dants in  the  costs  of  the  appraisement,  that  the 
proi)er  order  was  that  the  costs  should  be  costs  in 
the  cause.     The  Rapid,  18  W.  R.  150. 

An  appraisement  by  order  of  the  court  is  bind- 
ing on  both  parties.  Api>eal  by  an  owner  to  have 
the  pi-opertv  sold,  and  the  value  so  determined, 
rejected.  The  It.  .V.  Milh,  3  L.  T.  513.  S.  P., 
Venft8,  Cargo  ejr,  L.  R.  4  A.  &  E.  50  ;  12  Jur.  (N.S.) 
379  ;  14  W.  R.  460. 

Value  of  lalyed  Property  —  Appraieement — 
Court  will  not  open.] — See  The  Endeanmr,  ante, 
col.  634. 

Default  of  Appearance — Order  for  Sale.] — 
Ship  an'C8te<l  on  the  6th  ;  motion  for  sale  on  the 
7th  in  default  of  appearance,  and  no  affidavit  that 
the  owners  could  not  be  found.  Sale  decreed,  it 
appearing  that  underwriters  on  cargo  were  con- 
senting to  a  sale  of  the  cargo.  The  JSes»y,  4. 
W.  R.  92. 

Appraieement  after  Sale.]  —  Appraisement 
matle  after  sale  held  void.  The  Queen,  19  L.  T. 
705. 

Coite  of  Appraieement.] — See  The  Persia Hy 

infra,  col.  1021. 

Co-owneri— Sale  by  Court.]— ^jiW*  VIIL  Sale 
AND  Tbanspeb,  supra,  coL  164. 

Bale,  when  Ordered.] — An  onler  will  not  be 
ma<le  for  the  sale  of  a  vessel  even  u)x>n  the 
application  of  the  owner,  where  such  vessel  is 
not  pixKjealed  against  in  the  court.  Tlie  H>jr- 
/(//•rf,  57  L.  J.,  Adm.  6  ;  13  P.  D.  10  ;  58  L.  T.  28; 
.36  W.  R.  560  ;  6  Asp.  M.  C.244. 
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Sale  of  Sliip  and  Cargo— Freight.] — Where  in 
an  action  in  rem  for  collision  against  ship  and 
freight,  in  which  the  defendants'  ship  was  held 
solely  to  blame,  the  ship  being  still  under  arrest 
with  the  cargo  on  board,  was  oi-dered  to  be  sold  ; 
the  court  on  motion  directed  the  marslial  to  disi 
charge  the  cargo,  to  retain  the  same  in  his  cus- 
tody as  security  for  the  payment  of  the  landing 
and  other  charges  and  freight,  if  any,  due  from 
the  owners  and  consignees  of  the  cargo  in 
respect  of  the  same,  and  that  in  default  of  any 
application  for  the  delivery  of  the  cargo  within 
fourteen  days,  the  marshal  should  be  authorised 
to  sell  such  part  of  the  cargo  as  might  be  neces- 
sary to  pay  the  said  charges  and  freight,  if  any, 
due.  The  Gettysburg,  52  L.  T.  60  ;  5  Asp.  M.  C. 
347. 


Foreign     Ship — ^AffiadTit.]— The   court 


ordered  the  sale  of  a  foreign  ship  on  the  report 
of  the  marshal  that  it  was  desirable  she  should 
be  sold,  and  subject  to  the  filing  of  an  affidavit, 
verifying  the  cause  of  action  and  stating  that  no 
appearance  had  been  entered.  The  Hercules,  11 
P.  D.  10  :  64  L.  T.  273  ;  34  \V.  R.  400 ;  5  Asp. 
M.  C.  545. 

Sale  by  Priyate  Contraot.] — In  an  action  for 
master's  wages  and  disbursements,  where  the 
ship  proceecled  against  was  subject  to  other 
claims  by  moitgagees  and  material  men,  the 
court  upon  motion,  no  opposition  being  offered, 
ordered  an  official  appraisement  of  the  ship  to 
be  made,  and  the  ship  to  be  sold  by  the  mar- 
shal by  private  contract  for  a  sum  of  money  not 
less  than  the  appraisement,  upon  proof  that  the 
mortgagees  assented  to  such  sale,  and  that 
notice  of  the  motion  had  been  served  upon  all 
the  claimants.  T?ie  Planet,  49  L.  T.  204  ;  5  Asp. 
M.  C.  144. 

Szpenief — Harshal'f  Feei — Mortgagee!.] — 
The  **C."  was  arrested  in  an  action  for  neces- 
saries supplied  by  the  plaintiff.  The  owners 
appeared  but  did  not  give  bail  or  deliver  plead- 
ings. The  mortgagees  of  the  "  C."  intervened, 
and  took  possession  under  the  mortgage,  but  the 
**  C."  still  remained  in  the  custody  of  the  marshal, 
and  was  subsequently  sold  by  him  under  an 
order  of  the  court  obtained  by  the  interveners. 
Judgment  with  costs,  by  consent,  for  the  inter- 
reners  was  afterwards  entered.  Under  it  the  inter- 
Teners  claimed  from  the  plaintiff  the  amount 
due  to  the  marshal  for  the  expenses  of  the 
sale :  —  Held,  that  as  the  interveners,  though 
able  to  obtain  the  release  of  the  "  C."  by  giving 
bail,  had  not  done  so,  but  had  obtained  an 
order  for  the  sale  of  the  **  C,"  and  had  received 
the  proceeds  of  such  sale,  they  must  bear  the 
expenses  of  it.  T/ie  CuloMuy  55  L.  J.,  Adm. 
31  ;  11  P.  D.  17 ;  54  L.  T.  338  ;  6  Asp.  M.  C.  545. 

Fnnd  in  Conrt— Prioritief .] — ^When  a  fund,  by 
a  sale  of  a  ship,  is  placed  in  court  by  one  set  of 
claimants,  so  as  to  be  available  for  other  claim- 
ants, the  former  ai-e  entitled  to  their  costs  up  to 
and  inclusive  of  the  sale,  though  they  do  not 
rank  first  in  resi>ect  of  their  actual  claim.  The 
Immacolata  Coneezione,  63  L.  J.,  Adm.  19  ;  9 
P.  D.  37 ;  50  L.  T.  539  ;  32  W.  R.  706  ;  5  Asp. 
M.  C.  208. 

Sale — ^Practice  to  aaeertain  Prioritiea.  ] — Sale 
of  vessel  by  decree  of  the  high  court  or  admi- 
ralty restrained  in  order  to  ascertain  the  respec- 
tive priorities  of  material  men  and  mortgagees 


before  appraisement  and  sale,  such  priorities 
to  be  ascertained  by  petition  and  answer  in 
the  high  court  of  admiralty.  The  Acacia, 
BamUtim  v.  Harlatid,  42  L.  T.  264  ;  4  Asp.  M.  C. 
254— C.  A. 

Sale  of  Ship — Prooeeda  of.] — When  there  are 
several  claimants  against  the  proceeds  of  a 
vessel  in  the  r^stry,  and  she  has  been  sold  at 
the  suit  of  one,  the  costs  of  such  sale  will  be  paid 
before  all  claims,  as  such  sale  was  for  the  benefit 
of  all.  TJm  Patdhea,  25  L.  T.  389  ;  1  Asp.  M.  C. 
133. 

In  a  cause  of  collision,  the  ship  having  been 
released  from  arrest  upon  bail  given  in  the  full 
sum  in  which  the  cause  was  instituted,  cannot 
be  re-arrested  by  the  plaintiff  to  answer  his 
damages,  if,  after  the  ordinary  decree  and  refer- 
ence, they  prove  to  exceed  that  sum,  and  if  the 
ship  has  [)een  sold  by  the  court  in  another 
action,  brought  by  other  parties,  the  court 
cannot  order  the  proceeds  of  the  ship  to  be 
applied  to  satisfy  such  damages,  or  interest,  or 
costs  of  the  first  action.  The  Wild  Ranger,  Br.  k. 
Lush.  84. 

Where  a  ship  has  been  sold  by  order  of  the 
court,  and  the  proceeds  are  in  the  registry,  such 
proceeds  are  not  money  belonging  to  the  owners 
of  the  ship  under  1  &  2  Vict.  c.  110,  s.  12,  nor  a 
debt  owing  to  them  under  17  &  18  Vict.  c.  125, 
8.  61.    Ih, 

Where,  after  judgment  against  a  ship  in  a 
damage  action  where  bail  had  been  given  and 
the  ship  released,  judgment  is  given  against  the 
same  ship  in  a  necessaries  action,  in  which  the 
ship  is  sold  and  the  proceeds  of  the  sale  of  the 
ship  paid  into  court,  the  plaintiffs  in  the  damage 
action  cannot  be  paid  out  of  the  proceeds,  to  the 
prejudice  of  other  claimants  still  Imving  maritime 
liens  upon  the  proceeds.  The  Falk,  47  L.  T.  308; 
4  Asp.  M.  C.  592. 


Default  Action— Sale  before  Judgment.] 


— Where  in  a  salvage  action,  in  which  no  appear- 
ance had  been  entci'ed.  it  was  alleged  upon  affi* 
davit  that  the  ship  and  cargo  were  daily  deterio- 
rating in  value,  and  that  large  expenses  were 
being  incurred  in  res))ect  of  the  charge  of  the 
property,  and  that  the  plaintiffs  had  been  in 
communication  with  the  owners  as  to  a  sale,  the 
court,  on  motion  by  the  plaintifi^  prior  to  decree, 
ordered  an  appraisement  and  sale  of  the  property. 
The  Anna  Ilek/ui,  48  L.  T.  681  ;  5  Asp.  M.  C. 
61. 

Sale  and  Vnliyerj  of  Cargo.]— Order  made  on 
application  of  the  respondents  in  a  pending 
appeal,  for  unlivery  of  the  sargo  and  s-Ue  of  a 
mortgaged  ship,  the  unlivery  and  sale  of  which 
had  been  decreed  by  the  court  of  admiralty. 
The  JeffDacies,  5  Moore,  P.  C.  (n.s.)  25  :  L.  R. 
2  P.  C.  19. 

Attachment  of  Fundi  in  Begiftry.]— A  fund 
lying  in  the  registry  of  the  court  cannot  be 
attached  by  process  of  foreign  attachment  out  of 
the  mayor's  court  of  London.  The  Albert  Crosby, 
Lush.  101. 

Injunction  to  reitrain  Bemoyal  of  Ship  sold 
Abroad.] — An  Englishman  entered  into  a  con- 
tract abroad  with  a  foreigner  for  the  purchase  of 
a  ship,  then  on  her  homeward  voyage  to  Cork, 
the  purchaser  to  take  possession  of  the  ship 
immediately  after  the  delivery  of  the  homeward 
cargo  at  any  place  whither  she  might  be  ordered 
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The  ship  was  ordei-ed  to  Sunderland,  where  she 
discharged  her  cargo.  On  a  motion  by  the  pur- 
chaser for  an  injunction  to  resti*ain  the  removal 
of  the  ship  from  Sunderland  : — Held,  that  sub- 
stituted service  on  the  captain  in  charge  of  the 
vessel  was  suflBcient,  and  that  the  court  had 
jurisdiction  to  restrain  the  removal  of  the  ship 
pending  the  suit.  Hart  v.  Herwig^  42  L.  J.,  Ch. 
467  ;  L.  R.  8  Ch.  860  ;  29  L.  T.  47  ;  21  W.  R. 
663  ;  2  Asp.  M.  C.  63. 

ProhibitioxL  from  dealing  in  Shares.]  —  The 

court  of  probate,  as  a  division  of  the  high 
court  of  justice,  to  which  the  jurisdiction  for- 
merly exercised  by  the  court  of  chancery  has 
been  transferred  by  the  Judicature  Act,  s.  16,  has 
power  to  issue  an  order  prohibiting  the  dealing 
in  any  share  of  a  ship  for  a  time  and  on  condi- 
tions to  be  named  therein,  and  the  registrar  of 
shipping  on  being  served  with  such  order,  or  an 
official  copy  thereof,  must  obey  the  same. 
NicJwla*  V.  Dracachls,  45  L.  J.,  Adm.  46  ;  1 
P.  D.  72  ;  24  W.  R.  461. 

Ship  lold  in  another  Suit — Service  of  Writ.] 
— After  the  writ  in  an  action  in  rem  had  been 
served  on  the  ship,  she  was  sold  in  another  action 
and  the  proceeds  brought  into  court.  The  writ 
was  then  amended  and  refiled.  but  was  not 
served  upon  the  registrar,  nor  indorsed  with  the 
date  of  service  under  Ord.  IX.  r.  13.  The  defen- 
dants did  not  appear : — Held,  that  the  service 
was  not  sufficient,  and  the  plaintiff  not  entitled 
to  judment  in  default.  TJie  Cagslopeia,  48  L.  J., 
Adm.  39 ;  4  P.  D.  188  ;  40  L.  T.  869  ;  27  W.  R. 
703  ;  4  Asp.  M.  C.  148. 

Fieri  faoias — Claim  of  Sheriif.]— Upon  sale  of 
a  ship  in  a  wages  suit  by  admiralty  process 
issuing  after  seizure  of  the  ship  under  a  writ  of 
fieri  facias  : — Held,  that  the  claim  of  the  sheriff 
to  the  surplus  proceeds  was  goo<l  as  against  the 
late  owner.     T?is  Flora,  1  Hag.  Adm.  298. 

Yiee-Admiralty  Conrti— Power  to  order  Sale 
of  Ship  in  Bistreis.] — See  Tfie  Fanny  and 
Flmina,  ante,  col.  947. 

Co-ownerg  diiagreeing — Sale  by  Court.] — See 
The  Marion,  ante,  col.  957. 


h.  Default  ProceedinsB, 

Signing  Judgment  in  Default.] — Proceedings 
by  default  in  admiralty  actions  in  rem  are 
regulateil  by  the  practice  which  prevailed  in 
the  court  of  admiralty  immetliately  before  the 
])assing  of  the  Judicature  Act,  1875.  TJie 
Polymede,  1  P.  D.  121  ;  34  L.  T.  367  ;  24  W.  R. 
256. 

Oi-d.  XXIX.  r.  2,  as  to  signing  judgment  in 
<lefaultof  j)leading,  does  not  ai)ply  to  proceedings 
in  rem.  When  in  an  action  in  rem  for  a  liqui- 
dated sum  for  necessaries  supplied,  the  defendant 
makes  default  in  delivering  his  statement  of 
ilefence,  the  plaintiff  cannot  at  once  sign  final 
judgment,  but  must  bring  the  case  on  for  hearing 
iKjfore  the  judge  upon  affidavit.  The  Sfactorla, 
2  P.  D.  3  ;  35  L.  T.  431  ;  25  W.  R.  62  ;  3  Asp. 
M.  C.  271. 

Affidavit  of  Service.] — The  affidavit  of  service 
required  to  be  filed  in  the  registry  before  pro- 
ceedings can  be  taken  to  obtain  judgment  by 
default  in  an  action  in  rem  must  have  the 
original  writ  in  rem  annexed  to  it.     The  Epjfott, 


49  L.  T.  604  ;  32  W.  R.  154  ;  5  Asp.  M.  C. 
180. 

Service  of  Writ  in  rem.]  —  In  an  action  in 
rem  the  writ  of  summons  was  served  in  the 
manner  provided  by  Ord.  IX.  r.  12,  no  appear- 
ance was  entered,  and  the  action  came  on  for 
judgment  by  default  under  Ord.  XIII.  rr.  12,  13. 
The  affidavit  of  service  of  the  writ  was  made  by 
the  solicitor's  clerk  who  had  served  such  writ : — 
Held,  that  service  of  a  writ  in  rem  by  a  solicitor 
or  his  clerk,  and  not  by  the  marshal  or  his  sub- 
stitute, was  a  valid  service,  and  that  the  affidavit 
was  sufficient.  TJie  Solis,  64  L.  J.,  Adm.  52  ;  10 
P.  D.  62  ;  62  L.  T.  440  ;  33  W.  R.  659  ;  5  Asp. 
M.  C.  368. 

Action  in  rem— Eegistrsr  and  Merchants.] — 
In  a  default  action  in  rem  the  admiralty  court 
will  not  before  judgment  refer  the  plaintiff's 
claim  to  the  registrar  for  assessment.  The  Titia, 
64  L.  T.  148  ;  7  Asp.  M.  C.  32. 

Ten  Dayi  to  elapse  —  Kotiee  of  Trial.]  —  In 

order  to  obtain  judgment  by  default  of  appear- 
ance in  an  action  in  rem  under  Ord.  XIII.  r.  12, 
the  ten  days  stated  in  Ord.  XXI.  r.  6,  must 
elapse,  and  a  notice  of  trial  under  Ortl.  XXXVI. 
r.  11,  must  be  filed  in  the  registry.  The  Arenir, 
53  L.  J.,  Adm.  63 ;  9  P.  D.  84  ;  60  L.  T.  512  ;  32 
W.  R.  755  ;  5  Asp.  M.  C.  218. 

Motion  for  Judgment.] — As  under  Ord. 

XIII.  r.  12,  default  actions  in  rem  are  to  proceed 
as  if  the  defendant  had  appeared,  Ord.  XXVI  I. 
r.  11,  as  to  settling  down  an  action  on  motion  for 
judgment  where  the  defendant  makes  default 
in  pleading,  applies  to  such  actions,  and  judg- 
ment therein  is  to  be  obtained  under  the  pro- 
visions of  that  rule.  Tlie  Spero  Expeeto^  49 
L.  T.  749  ;  32  W.  R.  524  ;  5  Asp.  M.  C.  197. 

Where  in  an  action  in  rem  for  collision  the 
defendant  makes  default,  the  plaintiff  should  on 
moving  for  judgment,  support  his  claim  by  affi- 
davit.   1  b. 

Statement  of  Claim.] — ^Where  the  plaintiff  in 
a  default  action  in  rem  for  necessaries  hatl 
complied  with  all  the  formalities  entitling  him 
to  judgment  save  service  of  a  statement  of 
claim,  but  it  appeared  that  the  writ,  though 
not  specially  indorsed,  contained  particulars  of 
the  claim  the  court  gave  judgment  for  the 
plaintiff.  The  ffuld-a,  58  L.  T.  29  ;  6  Asp.  M.  C. 
244. 

Writ  served  but  Warrant  not  served— Judg- 
ment.] —  Judgment  by  default  given  in  an 
action  in  rem  against  a  ship,  after  service  of 
the  writ  within  the  jurisdiction,  where  after- 
wards and  before  service  of  the  warrant  to 
arrest  she  was  taken  out  of  the  jurisdiction.  77i<* 
Xautik,  64  L.  J.,  Adm.  61  :  [1895]  P.  121  ;  11  R. 
716 ;  72  L.  T.  21  ;  43  W.  R.  703  ;  7  Asp.  M.  C. 
591. 

Wages — Foreign  Consul.] — A  foreign  ship 
was  sold  in  a  default  action  and  the  pro- 
ceeds were  in  the  registiy.  Upon  an  application 
by  the  master  and  crew  for  their  wages,  an  order 
was  made  for  payment  out  of  the  sum  due  to  the 
solicitor  for  the  applicants  upon  his  undertaking 
to  pay  the  foreign  consul,  who  had  advanced 
money  to  the  crew  for  their  expenses,  waiving 
the  preliminary  steps  in  a  default  action.  The 
Juliana,  35  L.  T.  410  ;  3  Asp.  M.  C.  264. 
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Order  for  8a1«  of  Ship  aad  Cargo — Diieoyery 
of  Ownert^Ship.] — Arrest  on  the  5th ;  appli- 
cation for  sale  of  ship  and  cargo  on  the  7th 
refused,  there  being  no  affidavit  that  the  owners 
could  not  be  found.     The  Bessif,  4  W.  R.  92. 

AMessment  of  Bamagef  —  Lord  GampbeU*i 

Aot.] — An  action  for  damages  under  Lonl  Camp- 
belFs  act  was  commenced  in  the  admiralty 
division,  and  no  application  was  made  to 
transfer  the  cause  to  any  other  division  : — Held, 
that  upon  default  in  pleading  by  the  defendants 
the  plaintiffs  were  entitled,  under  Ord.  XXV II, 
r.  4,  to  enter  interlocutory  judgment  and  to 
have  the  damages  assessed  and  apportioned  by  a 
jury.  The  Orwell,  57  L.  J.,  Adm.  61  ;  13  P.  D. 
80  ;  59  L.  T.  312  ;  36  W.  R.  703 ;  6  Asp.  M.  C. 
309. 

Notice  of  Action  required  in  lome  Cases.] — 
Sec  TJie  L»ngfiyrd^  col.  1005. 

Katnre  of  Action  in  rem.]  —  See  Smith  v. 
y7//y,  1  Keb.  708,  supra,  col.  964. 

Salyage  Suit.] — See  The  Anna  Helena,  ante, 
col.  986. 


1.  Stay  and  Transfer. 

Two  Proceedings  for  flame  Hatter — ^Estoppel.] 

— To  an  action  for  an  injury  to  a  vessel  by  a  col- 
lision in  the  Thames,  the  defendant  pleaded  that 
the  merits  in  respect  of  the  demand  by  the  action 
sought  to  be  enforced,  hatl  been  tried  and  deter- 
mined, and  proceedings,  to  which  the  plaintiff 
and  the  defendant  were  parties,  had  been  had  in 
the  admiralty  court,  and  that  the  merits  upon 
which  the  plaintiff  sought  to  recover  were  thereby 
tried,  and  after  due  pixKjeedings  had  and  taken 
in  that  court,  and  in  due  form  of  law,  determined 
by  that  court  in  favour  of  the  defendant,  and  it 
was  held  and  adjudged  by  the  court  that  the 
collision  occurred  through  the  negligence  of  the 
plaintiff  and  not  through  the  negligence  of  the 
defendant : — Held,  that  the  plea  was  no  answer, 
inasmuch  as  it  did  not  shew  upon  the  face  of  it 
that  the  admiralty  court  had  jurisdiction  over 
the  matter.  Harris  v.  Wlllig,  15  C.  B.  710  ; 
3  C.  L.  R.  609  ;  24  L.  J..  C.  P.  93 ;  3  W.  R.  238. 
A.  brought  an  action  for  freight.  After  action, 
the  assignees  of  the  freight  to  whom  it  had  been 
assigned  on  a  bottomry  bond  for  necessary  repairs 
while  the  ship  was  in  a  foreign  port,  commenced 
proceedings  against  the  defendant  in  the  admi- 
ralty court.  That  court  issued  a  monition  to  the 
defendant  to  pay  the  freight  into  court.  He  did 
so,  and  then  pleaded  to  the  action  the  proceedings 
in  the  admiralty  court  and  the  payment  of  the  i 
freight  into  court : — Held,  that  the  plea  w^as  a 
gooii  answer.  Place  v.  Potts,  5  H.  L.  Cas.  383  ; 
24  L.  J.,  Ex,  225 ;  3  W.  R.  574. 

Action  In  rem  and  Action  In  personam.  ] 

— A  suit  having  been  brought  in  rem,  in  which 
the  proceeds  of  the  res  are  insufficient  to  satisfy 
the  claim,  a  separate  suit  in  personam  may  be 
brought  to  recover  the  remainder.  The  Pet,  20 
L.  T.  961  ;  17  W.  R.  899. 


claimant  had  not  barred  himself  of  his  right  to 
sue  in  the  admiralty  court.  Th^  Sylph,  37 
L.  J.,  Adm.  14  ;  L.  R.  2  A,  &  E.  24  ;  17  L.  T.  619. 


Award  of  Commissioners  of  flalyage.] — 


Salvage  services  had  been  rendered  to  a  vessel 
by  several  sets  of  salvors  off  Ramsgate.  The 
ow'ners  of  the  vessel  summoned  a  meeting  of  the 
commissioners  of  salvage  for  the  Cinque  Ports, 
to  adjudicate  on  the  matter.  No  notice  of  the 
intended  meeting  was  given  to  any  of  the  salvors, 
and  it  was  proved  that  it  vras  not  usual  to  give 
any  such  notice.  At  the  meeting  of  the  com- 
missioners one  set  of  salvors  was  unrepresented, 
but  it  was  proved  that  they  were  aware  of  ths 
meeting,  and  were  at  hand.  The  commissioners 
made  an  award  upon  the  whole  matter.  The 
salvors  so  unrepresented  refused  to  accept  their 
share  of  the  money  awarded,  and  brougnt  their 
action  in  the  admiralty  court : — Held,  that  the 
award  was  no  bar  to  the  action,  the  plaintiffs 
not  having  been  parties  to  the  first  decision. 
Tite  Elise,  Swabey,  436. 


Collision — ^Lis  Alibi  Pendens.] — A  col- 


lision occurred  on  the  high  seas  between  the  "  C." 
and  the  "  J.,"  two  foreign  veseels.  The  "  C."  was 
arrested  in  Holland  in  an  action  brought  by  the 
owners  of  the  '"J."  and  her  cargo,  but  was 
released  with  the  consent  of  the  agent  of  the 
"  J."  on  the  guarantee  of  a  firm  of  underwriters 
interested  .in  the  "  C."  to  answer  judgment  in 
the  action.  Cross  proceetlings  were  instituted  in 
the  Dutch  court  by  the  owners  of  the  "  C."  and 
the  ''J."  An  action  was  subsequently  com- 
menced in  this  country  against  the  owners  of  the 
*'  C."  by  the  owners  of  the  "  J."  and  her  cargo, 
and  the  "  C."  was  arrested  in  respect  of  the  same 
collision.  The  plaintiffs  expressed  their  willing- 
ness to  abandon  the  action  in  Holland : — Held 
(disscntiente  Brett,  M.R.),  that  the  proceedings 
in  this  country  must  be  stayed  and  the  ship 
released.  The  Christ ianxhiyrg ,  54  L. .!.,  Adm.  84  ; 
10  P.  D.  144  ;  53  L.  T.  612  ;  5  Asp.  M.  C.  491— 
C.  A. 

In  an  action  of  damage  in  personam  by  the 
owners  of  the  ship  "  G.,"  against  the  owTiers  of 
the  ship  "  P.,"  it  appeared  that  a  cause  of  damage 
in  rem  relating  to  the  same  collision  had,  prior  to 
the  proceedings  in  this  court,  been  instituted  by 
the  ownei-s  of  the  "  P."  against  the  "  G."  in  a 
vice-a<lmiralty  court  abroad,  and  was  then 
pending.  The  court,  on  the  application  of  the 
owners  of  the  ship  "  P.,"  stayed  the  proceedings 
in  this  court  until  after  the  hearing  of  the  cause 
in  the  vice-af Imiralty  court  abroad.  The  Pvshawur, 
52  L.  J.,  Adm.  30.;  8  P.  D.  32 ;  48  L.  T.  796  ; 
31  W.  R.  660  ;  5  Asp.  M.  C.  89. 


Onarantee  given  Abroad — ^Arrest  of  flhip 


in  United  Kingdom.]— The  fact  that  the  defen- 
dants have  given  a  guarantee  abroad  to  put  in 
bail  to  answer  the  judgment  of  a  foreign  court 
in  a  case  of  collision  is  not  a  ground  for  ordering 
the  release  of  their  ship  from  an  arrest  in  an 
action  commencetl  in  this  country,  where  no 
legal  procecilings  have  been  instituted  in  the 
foreign  court.  Thr.  Christlanshortj  (supra), 
distinguishal.  The  Mannheim,  66  L.  J.,  Adm.  6  ; 
Arbitration.]— A  claim  for  personal  injury    [1897J  P.  13  ;  75  L.  T.  424  ;  8  Asp.  M.  C.  210. 


done  by  a  ship  was  referred  to  arbitration,  with 
a  condition  reserving  the  claimant's  rights  and 
remcilies  in  case  the  award  should  not  be  per- 
formed. The  arbitrator  awarded  a  sum  of  money 
which    bad    not  been    paid  : — Held,  that   the 


Suits  in  Ireland  and  England.] — ^When 

a  plaintiff  in  a  cause  of  damage  has  commenced 
two  actions ;  one,  firat  in  order  of  date,  in  the 
court  of   admiralty  of    Ireland,  and  a  second 
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in  the  high  court  of  justice  in  England,  he  will 
not  be  allowed  to  proceed  with  the  latter  until 
he  has  abandoned  proceedings  in  the  former.  It 
is  not  sufficient  that  he  is  desirous  of  abandoning 
proceedings  in  the  former,  and  that  he  is  not 
allowed  to  do  so  by  the  Irish  court ;  such  refusal 
should  be  corrected  by  appeal.  TJte  QUtarliM 
Chiazzarn,  45  L.  J.,  Adm.  lOo  ;  1  P.  D.  268  ; 
34  L.  T.  588  ;  3  Asp.  M.  C.  130. 

Foreign  Sliips — One  Bnnk— Aetionf  In 


rem  and  In  personam.] — When  a  collision  has 
occurred  between  two  vessels,  each  belonging  to 
foreign  owners  not  resident  within  the  juria<lic- 
tion  of  the  court,  and  one  of  the  vessels  has  been 
arrested  in  a  cause  of  damage  in  rem,  but  the 
other  has,  in  consequence  of  the  collision,  become 
a  total  wreck  and  cannot  be  arrested,  the  court 
may,  on  a  cause  in  personam  being  properly 
instituted  on  behalf  of  the  owners  of  the  vessel 
arrested  against  the  owners  of  the  vessel  which 
cannot  be  arrested,  stay  the  proceedings  in  the 
principal  cause  in  rem  until  security  is  given  to 
answer  judgment  in  the  cross  cause  in  personam. 
The  aiarkifik,  42  L.  J.,  Adm.  70  ;  L.  R.  4  A.  &  E. 
120 ;  29  L.  T.  404  ;  22  W.  R.  63 ;  2  Asp.  M.  C. 
121. 

Judgment  in  Yioe-Admiralty  Court.] — 


A  judgment  in  a  colonial  vice-admiralty  court 
is  no  Imr  to  an  action  in  a  common  law  court  in 
this  country.  Smith  v.  y'lcholU^  5  Bing.  (N.c.) 
208  ;  7  Scott,  147  ;  7  D.  P.  C.  282  ;  8  I..  J., 
C.  P.  92. 

Collision  —  Actions  by  Shipowner  and 


Cargo  Owner— Limitation  of  Liability.]— Where 

owners  of  cargo  have  recovered  judgment  in  a 
collision  action  brought  by  them,  and  the  owners 
of  the  ship  carrying  the  cargo  subsequently 
bring  an  action  against  the  same  ship  to  recover 
damages  in  I'espect  of  the  same  collision,  and  the 
damages  in  both  actions  would  exceed  the  value 
of  the  defendant's  ship  at  %L  per  ton,  and  the 
damage  in  the  cargo  action  alone  would  not 
exceed  that  amount,  the  court  will  not  stay 
proceedings  in  the  cargo's  action  until  after 
judgment  in  the  ship's  action,  on  the  ground 
that  without  such  stay  the  defendants  have  to 
institute  a  limitation  of  liability  action,  which 
would  be  unnecessary  if  the  defendants  obtained 
judgment  in  the  ship's  action.  The  Alne  Holme, 
47  L.  T.  309  ;  4  Asp.  M.  C.  593. 

And  see  further,  as  to  stay  and  tmnsfer 
in  collision  actions,  XX.  Collision,  ante, 
cols.  841,  853. 

Stay  Pending  Appeal.] — See  The  Annot  Lyle, 
post,  col.  1011. 

Damage  to  Cargo  —  Staying  Common  Law 
Aotions.1 — In  an  action  for  loss  of  goods  shipped 
on  board  a  vessel,  the  court  refused  to  stay 
proceedings  on  the  ground  that  the  court  of 
admiralty  had  made  an  order,  in  a  suit  for  deter- 
mining the  liability  of  the  shipowners,  declaring 
that  they  were  entitled  to  limited  liability,  ancl 
onlering  that  all  actions  or  suits  pending  in  other 
courts  in  relation  to  the  subject-matter  of  such 
suits  should  be  stopped.  MUhurn  v.  L.  <jj*  S.  W. 
By.,  40  L.  J.,  Ex.  1 ;  L.  R.  6  Ex.  4  ;  23  L.  T.  418  ; 
19  W.  R.  105. 

Transfer  from  Inftrior  Court — Consolidation — 
Plaintiff.] — ^When  an  action  is  transferred  from 
an  inferior  court  and  consolidated  with  a  cross 
action  bqEpm  in  the  high  court,  the  plaintifEs  in 


I  the  action  in  the  inferior  court  will  be  placed 
I  in  the  position  of  plaintiffs  in  the  consolidated 
,  actions,  if  they  began  the  action  in  the  inferior 
I  court  before  the  cross  action  in  the  high  court. 
,  The  Nerer  Despair,  53  L.  J.,  Adm.  30 ;  9  P.  D. 
34  ;  50  L.  T.  369 ;  32  W.  R.  599 ;  6  Asp.  M.  C. 

211.  S.  P.,  r///?2?>r«,9P.  D.36,  n.;  5A8p.  M.C. 

212,  n. ;  and  The  Cosmopolitan,  9  P.  D.  35,  n. ; 
5  Asp.  M.  C.  212,  n. 

Subject  of  Action— Jury.  ] — ^Although  an  action 
in  which  the  sole  question  is  a  question  of  salvage 
may,  under  Ord.  LXIX.  r.  3,  be  properly  trans- 
feri'ed  to  the  admiralty  division,  such  a  transfer 
should  not  be  ordered  where  there  are  other 
questions  in  the  action  capable  of  being  tried  by 
a  jury.  Ocean  Steamship  (\),  v.  Anderson,  33 
W.  R.  536— C.  A.  And  see  S.  C,  in  H.  L.  ante, 
col.  992. 

Transfer  from  County  Court — ^Pleadings.  1  — 

Where  a  case  is  transferred  to  the  adjnimiltv 
division  of  the  high  court  under  s.  8  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868, 
pleadings  must  be  delivei^  as  in  actions 
originally  commenced  in  the  high  court.  The 
Carishrook,  59  L.  J.,  Adm.  37  ;  15  P.  D.  98  ;  62 
L.  T.  843  ;  38  W.  R.  543  ;  6  Asp.  M.  C.  507. 

Damage  to  Cargo — ^Transfer  to  Queen's  Beneh. 
IHvision.]— An  action  for  damage  to  cargo  on 
boanl  a  British  ship  whose  owners  resided  in 
England  was  instituted  in  the  admiralty  division. 
Upon  an  application  to  transfer  it  to  the  qucen^s 
bench  division  an  order  for  transfer  was  mmle 
upon  the  ground  that  it  had  been  wrongly 
brought  in  admiralty ;  but  not  on  the  ground 
suggested  that  it  could  not  be  tried  there  by  a 
jury.    The  Seaham,  40  L.  T.  38  ;  4  Asp.  M.  C.  58. 

Witness  Abroad.] — It  was  a  common  case  in 
the  admiralty  court  to  delay  a  cause  till  a 
material  witness  who  was  absent  beyond  sea  came 
home — per  Sir  George  Lee.  Martin  v.  Robinson^ 
2  Lee,  397. 

j.  Preliminary  Act. 

Amendment.] — ^The  defendants  in  a  cause  of 
damage  applied  to  the  court  when  the  cause 
was  called  on  for  hearing,  and  before  any  evi- 
dence had  been  taken,  for  leave  to  amend  a 
statement  in  their  preliminary  act,  and  to  make 
a  similar  amendment  in  the  answer.  The  court 
allowed  the  amendment  to  be  made  in  the 
answer,  but  refused  to  allow  any  amendment  to 
be  made  in  the  preliminary  act.  Tike  FranJdand^ 
41  L.  J.,  Adm.  3  ;  L.  R.  3  A.  &  E.  511 ;  25  L.  T. 
889  ;  20  W.  R.  592  :  1  Asp.  M.  C.  207,  489. 

The  court  will  refuse  to  allow  a  mistake  in  a 
preliminary  act  to  be  amended,  even  though  the 
application  for  an  amendment  be  made  before 
the  hearing  of  the  suit,  and  be  supported  by- 
affidavit.  The  Miranda,  51  L.  J.,  Adm.  56 :  7 
P.  D.  186  ;  47  L.  T.  447  ;  30  W.  R.  616  ;  4  Asp. 
M.  C.  595. 

An  application  to  amend  a  mistake  in  a 
preliminary  act  must  be  made  immediately 
upon  discovery,  and  must  be  supported  by 
affidavit.  The  VoHigern,  Swabey,  618  ;  1  L.  T. 
307. 

When  Heoessary—**  Aetions  for  l>aiiiage  by- 
Collision  between  Vessels."] — An  action  was 
brought  by  the  owner  of  a  Imrge  and  her  cargo 
against  the  owners  of  a  tug  for  n^ligence  in 
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towing,  in  conseqaence  of  which,  as  the  plaintiff 
allegeclf  the  barjre  came  into  collision  with 
another  vefiael,  and  was  lost  with  her  cargo : — 
Held,  that  the  action  was  not  one  "  for  damage 
by  collision  between  vessels  "  within  the  meaning 
of  Ord.  XIX.  r.  28,  and  that  the  parties  were  not 
required  to  file  pr^minary  acts  as  prescribed  by 
the  rule.  Armifrong  v.  Gatelee^  58  L.  J.,  Q.  6. 
149  ;  22  Q.  B.  D.  250 ;  59  L.  T.  891  ;  37  W.  R. 
462  ;  6  Asp.  M.  C.  353. 

The  principle  of  filing  a  preliminary  act, 
under  Ord.  XIX.  r.  28,  applies  to  every  division 
of  the  high  court,  and  is  not  confined  exclu- 
sively to  actions  in  the  admiralty  division.  The 
plaintiff  had  a  quantity  of  goods  on  board  a 
barge.  This  barge  was  sunk  by  a  vessel  belong- 
ing to  the  defendants,  and  the  plaintiff*s  goods 
were  damaged.  Cross-actions  were  brought  by 
the  owners  of  the  barge  and  vessel  respectively  ; 
but  these  actions  were  dismissed,  ns  both  parties 
were  to  blame.  Afterwards  an  action  was 
brought  in  the  queen's  bench  division  by  the 
plaintiff,  the  owner  of  the  goods,  against  the 
owners  of  the  vessel  for  the  damage  to  his  goods. 
The  defendants  required  the  plaintiff  to  file  a 
preliminary  act  under  Ord.  XIX.  r.  28  : — Held, 
that  the  damage  sued  for  was  **  damage  by  colli- 
sion "  within  the  meaning  of  the  rule,  and  that 
the  plaintiff  must  file  a  preliminary  act.  Secre- 
tary of  State  for  India  v.  Hewitt,  60  L.  T.  334  ; 
6  Asp.  M.  C.  384. 

In  an  action  by  owners  of  cargo  on  board  a 
ship  that  had  been  in  collision  against  the  other 
ship  -.—Held,  that  Ord.  XXIX.  r.  30,  as  to  filing 
preliminary  acts,  did  not  apply.  Hie  John  Boyne, 
36  L.  T.  29  ;  25  W.  R.  756  ;  3  Asp.  M.  C.  341. 

When  Opened.] — Preliminary  acts  ordered  to 
be  opened  in  court  upon  examination  of  plain- 
tiff's witnesses,  after  petition  and  answer  filed. 
The  Tujo  Friends,  Lush.  552. 


k.  Pleftdinffs. 

Form  of  Pleadings.] — Pleadings  should  be  so 
framed  as  to  assist  not  only  the  party  in  his 
statements  of  the  case,  but  also  the  court  in 
investigating  the  truth  between  the  litigants  ; 
the  defendant  in  a  collision  cause  cannot  rely  on 
a  simple  negative,  but  must  state  the  circum- 
stances of  the  collision.  77ie  Why  Xot^  38  L.  J., 
Adm.  26  ;  L.  R.  2  A.  &  E.  265  ;  18  L.  T.  861. 

In  a  suit  for  damage  to  cargo,  the  petition 
ought  in  general  to  state,  so  far  as  is  practicable, 
the  cause  to  which  the  plaintiff  attributes  the 
loss  or  damage.  The  Hdene,  Br.  k  Lush.  415  ;  4 
Moore,  P.  C.  (N.s.)  70  ;  35  L.  J.,  P.  C.  63  ;  L.  R. 
1  P.  C.  231  ;  12  Jur.  (N.8.)  675  ;  14  L.  T.  875 ; 
15  W.  R.  202. 

The  rule  that  a  party  seeking  redress  for  an 
injury  can  only  recover  secundum  allegata  et 
probata,  applies  only  to  cases  where  the  aver- 
ments alleged  in  the  pleadings  are  material  to 
the  issue  raised.  The  Alice  and  The  Bosita, 
5  Moore,  P.  C.  (N.8.)  300;  38  L.  J.,  Adm.  20  ; 
L.  R.  2  P.  C.  214  ;  19  L.T.  753. 

The  pleadings  should  be  so  framed  as,  if  neces- 
sary, to  enable  an  examiner  to  elicit  in  evidence 
all  the  facts  of  the  case.  The  Clans  Thomesen, 
32  L.  J.,  Adm.  106 ;  9  Jur.  (N.a.)  388  ;  8  L.  T! 
121 ;  11  W.  R.  538. 

In  answer  to  a  suit  for  damage  to  cargo,  it  is 
not  sufl9cient  to  allege  that  the  damage  was 
caused  by  accidents  and  perils  by  the  biU  of 
lading  excepted.    The  defendant  must  specify 
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the  particular  accidents  or  perils.  The  Hahon 
Adelsteen,  43  L.  J.,  Adm.  9. 

In  a  cause  of  damage,  where  the  evidence  is 
taken  before  an  examiner,  the  rule  applies,  that 
if  it  is  intended  to  rely  upon  a  defence  of  inevit- 
able accident,  such  defence  must  be  in  terms 
distinctly  raised  on  the  pleading.  Tlie  E.  Z,  33 
L.  J.,  Adm.  200  ;  10  L.  T.  790. 

Binoe  Boles  of  Sapreme  Court,  1888.] — A 

statement  of  claim  in  a  salvage  action  was  drawn 
in  the  Form  No.  6  of  Appendix  C  to  the  Rules 
of  the  Supreme  Court,  1883  ;  on  motion  by  the 
defendants  under  Ord.  XIX.  r.  7,  for  a  further 
and  better  statement  of  claim  or  particulars : — 
Held,  that  the  plaintiffs  must  deliver  a  fuller 
statement  of  claim,  and  that  in  salvage  actions 
a  fuller  form  than  that  given  in  Appendix  C, 
No.  6,  should  generally  be  followed.  TJie  Isis, 
53  L.  J..  Adm.  14  ;  8  P.  D.  227  ;  49  L.  T.  444  ;  32 
W.  R.  171  ;  5  Asp.  M.  C.  155. 

AdmiMdonf  in.] — ^Where  the  answer  does 

not  deny  the  truth  of  the  preceding  allegation, 
but  draws  a  conclusion  from  it,  it  must  be  taken 
to  admit  the  truth  of  the  allegation.  Tlie  Peer- 
less, Lush.  103 ;  13  Moore,  P.  C.  484 ;  30  L.  J., 
Adm.  89  ;  3  L.  T.  125. 

Admission  by  pleading  extends  to  matters  of 
fact,  but  not  of  law.    lb, 

Conntor-olaim.] — Under  the  Judicature  Act 
and  rules,  the  defendant,  where  he  admits  his 
liability  for  the  damage  done  by  a  collision,  but 
claims  to  have  his  liability  limited  to  8Z.  or  15Z. 
l)er  ton  of  his  vessel  under  the  Merchant  Ship- 
ping Act,  1862  (25  &  26  Vict.  c.  63),  s.  54,  can  so 
claim  by  counter-claim  instead  of  by  instituting 
a  separate  suit  for  limitation  of  liability.  The 
Clutha,  45  L.  J.,  Adm.  108  ;  35  L.  T.  36  ;  3  Asp. 
M.  C.  225. 

Application  to  amend  statement  of  defence  by 
adding  counter-claim  at  trial,  refused.  The 
Leon,  50  L.  J.,  Adm.  59  ;  6  P.  D.  148  ;  44  L.  T, 
613  ;  29  W.  R.  916  ;  4  Asp.  M.  C.  414. 

Be&ult  of  Pleading.]— Ord.  XXIX.  r.  2,  does 
not  apply  to  proceedings  in  an  admiralty  action 
in  rem  where  no  statement  of  defence  has  been 
delivered.  In  such  a  case,  the  practice  prevailing 
in  the  high  court  of  admiralty  immediately 
befoi*e  the  coming  into  operation  of  the  Judi- 
cature Acts  must  be  followed.  The  Sfactoria, 
2  P.  D.  3  ;  35  L.  T.  431  ;  25  W.  R.  62.  S.  P., 
The  Polymede,  1  P.  D.  121  ;  34  L.  T.  367 ;  24 
W.  R.  256. 

Amendment — Time.] — ^When  the  court  orders 
a  pleading  to  be  amended,  without  naming  a  time 
within  which  the  amendment  is  to  be  made,  and 
there  is  unnecessary  delay  in  making  the  amend- 
ment, the  proper  course  is  for  the  other  party  to 
apply  to  the  court  for  a  peremptory  order.  The 
Jvstyn,  11  W.  R.  44. 

Where  a  long  delay  had  taken  place  through 
misapprehension  or  neglect  in  amending  a  repli- 
cation in  accordance  with  the  direction  of  the 
court,  but  no  application  had  been  made  for 
a  peremptory  oraer  specifying  a  time  within 
which  the  amendment  was  to  be  made,  the 
court  refused  to  strike  out  the  amended  replica- 
tion,   lb, 

Bejoinder.] — In  a  rejoinder  the  matter  pleaded 
must  be  in  answer  to  the  plea  of  the  adverse 
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party  ;  new  matter  not  allowed.     TJuf  Aurora, 
1  W.  Rob.  322. 

Proof  Beeimdiiiii  allogata.] — ^Where  the  plaintiff 
alleged  that  the  collision  was  caused  by  the 
defendant  starboarding,  and  it  was  not  proved 
that  he  did  starboard,  the  suit  was  dismissed. 
The  Ajin,  Lush.  65  ;  13  Moore,  P.  C.  (N.8.)  198 ; 
3  L.  T.  128  ;  8  W.  R.  r)67. 

Statute  of  LimiUtioiis.l— The  Statute  of  Limi- 
tations must  be  pleaded  and  sentence  given 
accordingly  in  admiralty.  Barkeley  v.  Morrlce, 
Hardr.  502. 

Axnendment  —  Withdrawing  Plea.]  —  Leave 
given  under  special  circumstances  to  withdraw 
answer  and  plead  de  novo.  The  CaHiglione 
and  Cargo,  20  L.  T.  180  (Irish). 


1.  PartioTilari. 

Bnlei  Bame  ae  in  Queen'8  Beneh  Diviiion — 
Damage  to  Cargo.] — The  rule  as  to  giving  the 
opposite  party  particulars  of  any  general  allega- 
tion in  pleadings  ought  to  be  the  same  in  the 
admiralty  as  in  the  queen's  bench  division. 
Where,  therefore,  in  an  action  in  the  admiralty 
division  by  c&rgo  owners  against  shipowners  for 
delivery  of  cargo  in  a  damaged  condition,  the 
statement  of  claim  alleged  that  the  damage  was 
not  occasioned  by  any  of  the  excepted  perils 
mentioned  in  the  bill  of  lading  under  which  the 
cargo  had  been  shipped,  but  was  occasioned  by 
the  defective  condition  of  the  vessel,  or  by  the 
negligence  or  breach  of  duty  of  the  defendants 
or  their  servants,  it  was  held  that  the  defendants 
were  entitled  to  particulars  of  the  defects  render- 
ing the  vessel  not  fit  to  carry  the  cargo.  The 
Rory,  51  L.  J.,  Adm.  73  ;  7  P.  D.  117 ;  46  L.  T. 
757  ;  4  Asp.  M.  C.  537— C.  A. 

Collision.] — ^When  a  ship  was  totally  lost  in  a 
collision,  the  court,  contrary  to  the  practice  of 
the  court,  made  an  order,  in  an  action  by  the 
shipowners  against  the  vessel  doing  the  damage, 
for  particulars  of  the  plaintiff's  claim  to  be 
delivered  to  the  defendants.  Tlie  N.  P.  XeiUen, 
34  L.  T.  688  ;  24  W.  R.  324  ;  3  Asp.  M.  C.  169. 

Damage  to  Cargo.] — In  an  action  for  damage 
to  cargo,  the  plaintiffs  are  not  bound  to  set  out 
the  particular  acts  or  character  of  the  negligence 
which  caused  the  damage.  The  Freedom,  38 
L.  J.,  Adm.  25  :  L.  R.  2  A.  &  E.  346  ;  20  L.  T. 
220,  1018  ;  18  W.  R.  48. 

In  action  for  danuige  to  cargo,  particulars  of 
damage  onlered  to  be  delivered  by  the  plaintiff, 
in  order  to  enable  the  defendant  to  pay  into 
court  the  amount  for  which  he  admitted  liability. 
The  Wetterharn,  34  L.  T.  587  ;  24  W.  R.  323  ;  3 
Asp.  M.  C.  168. 

Action  by  Paiienger  againit  Shipowner.] — In 

an  action  by  a  passenger  against  a  shipowner  for 
damages  by  reason  of  the  improper  condition  of 
the  sbi))  and  negligent  navigation,  an  application 
for  particulars  of  negligence  refused.  George  v. 
Watts,  30  L.  T.  60  ;  2  Asp.  M.  C.  243. 


xn.  Inapection  and  DiBCOTery. 

Depositions  made  before  Beeeiver  of  Wreok.] 
— Depositions  of  the  master  and  crew  of  a  British 


ship,  the  "  R.,"  in  regard  to  a  collision,  had  been 
taken  by  the  receiver  of  wreck,  and  the  board 
of  trade  refused  to  give  copies  of  such  depositions 
to  the  owners  of  the  "  P."  in  an  action  arising  out 
of  the  collision  between  these  vessels.  Copies 
had  however  been  obtained  for  the  purpose  of 
the  action  by  the  solicitors  to  the  owners  of  the 
"  R.,"  w^bose  master  and  crew  had  made  the  deposi- 
tions. On  motion  by  the  owners  of  the  '*  P."  for 
leave  to  inspect  and  take  copies  of  the  deposi- 
tions in  the  possession  of  the  solicitors  of  the 
owners  of  the  "  R.  "  : — ^Held, .  that  these  copies 
were  privileged.  The  Palermo,  63  L.  J.,  Adm. 
6 ;  9  P.  D.  6  ;  49  L.  T.  651  ;  32  W.  R.  403 ;  5 
Asp.  M.  C.  166— C.  A. 

Against  Foreign  Shipowners.] — In  an  action 
in  rem  against  a  foreign  ship  whose  owners  are 
resident  abroad,  the  court  will  make  an  order  for 
discovery  of  documents  against  such  owners,  but 
will  always  allow  a  reasonable  time  for  mi^ng 
the  affidavit  of  documents.  The  Emma,  34  L.  T. 
742  ;  24  W.  R.  687  ;  3  Asp.  M.  C.  218. 

Form  of  AAdaTit.] — ^To  obtain  discovery  of 
documents,  the  affidavit  in  support  of  the  appli- 
cation must  allege  some  one  particular  document 
to  be  in  the  possession  of  the  party  from  whom 
discovery  is  sought.  The  Cordelia,  28  L.  T.  776 ; 
2  Asp.  M.  C.  35. 

Costs  of  Motion.] — ^The  court,  where  a  motion 
is  made  for  leave  to  inspect  documents  without 
a  previous  application  to  the  person  in  possession, 
will  condemn  the  party  moving  in  costs  of  the 
motion.  The  Meviphia,  L.  R.  3  A.  &  £.  23 ;  21 
L.  T.  727  ;  18  W.  R.  74. 

Compromise — Aetions  by  Cargo  Owner  and 
Shipowner.] — In  an  action  by  the  owner  of  cargo 
against  a  shipowner,  he  alleged  damage  in  con- 
sequence of  a  collision  with  another  ship,  caosod 
by  the  defendant's  negligent  navigation.  A 
compromise  of  cross-suits  in  the  admiralty  court 
in  respect  of  the  collision  had  been  entered  into 
by  the  respective  owners  of  the  two  ships  : — 
Held,  that  the  plaintiff  had  a  right  to  inspect 
the  terms  of  this  compromise.  Hutchifutm  v. 
Olover,  45  L.  J.,  Q.  B.  120  ;  1  Q.  B.  D.  138  ;  33 
L.  T.  605 ;  24  W.  R.  185.  Affirmed,  33  L.  T. 
834  ;  3  Asp.  M.  C.  120— C.  A. 

Court  will  examine  Doenments.] — Upon  an 
application  for  inspection  of  documents,  the  court 
will  order  them  to  be  brought  into  the  registry, 
and  after  perusal  of  them  decide  whether  or  not 
the  application  should  be  granted.  The  Mac- 
gregor  Laird,  36  L.  J.,  Adm.  10  ;  L.  R.  1  A.  &  £. 
307  ;  .15  W.  R.  262. 

Private  Doenments.] — In  a  suit  for  damage  to 
cargo,  it  is  no  answer  to  a  claim  for  production 
of  letters  with  reference  tA  the  shipment  of  the 
cargo  that  those  letters  disclose  the  private  secrets 
of  their  owners.  The  Don  Francieco,  Lush.  468  ; 
31  L.  J.,  Adm.  205 ;  5  L.  T.  466.  See  aUo  Giees, 
coU.  998,  1317. 

Damage  to  Cargo — ^Doenments  shewing  Unsea- 
worthiness.]— In  an  action  for  damage  to  cargo 
through  the  ship's  unseaworthiness,  copies  of 
surveys,  average  statement,  shipwright's  bill  for 
repairs  and  captain's  protest,  ordered  to  be  pro- 
duced for  inspection  by  the  plaintiff.  Jhiniil  ▼. 
Bond,  17  C.  B.  (N.B.)  716. 
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PoiMSiion  Suit — Ship  Papen.]^In  a  suit  of 
possession  the  court  of  admiralty  bad  power  to 
•compel  production  of  the  ship's  papers;  but  it 
would  not  order  production  except  in  such  a 
■cause,  or  on  an  ex  parte  affidavit.  The  Lutitano, 
1  W.  Rob.  166. 

Falie  BeprMenUtloni  ai  to  Sliip — PafMnger 
indneed  to  take  PaMage.]~In  an  action  for 
making  false  representations  res]>ecting  a  ship 
whereby  the  plaintiff  was  induced  to  take  a 
passage  in  her,  and  was  afterwards  obliged  (with 
other  passengers)  to  leave  her,  inspection  was 
refused  of  letters  written  by  other  passengers  to 
the  defendants :  also  of  letters  of  the  captain  to 
the  defendants,  written  after  the  plaintiff  left  the 
ship,  touching  the  plaintiff  leaving  the  ship  ;  also 
of  letters  to  the  defendants,  who  were  agents  for 
the  shij),  from  the  owner  written  after  the  plain- 
tiff left  her.  Richards  v.  Gellatley,  L.  R.  7  C.  P. 
127  ;  26  L.  T.  425  ;  1  Asp.  M.  C.  277. 

Inipootion   of   Ship  by  Trinity  MaBteri.] — 

Before  the  hearing  of  an  action  an  application 
was  made  under  24  Vict.  c.  10,  s.  18,  by  the 
plaintiffs,  that  two  Trinity  masters  should  inspect 
the  lights  of  the  defendants'  ship : — Held,  that 
the  application  was  premature,  arid  ought  to  be 
refused.  The  Victor  Cbrarerich^  54  L.  J.,  Adm. 
48 ;  10  P.  D.  40 ;  62  L.  T.  632 ;  5  Asp.  M.  C. 
417. 

The  court  has  power  to  order  an  inspection  of 
A  vessel  by  Trinity  masters,  and  will  direct  that 
they  be  attended  by  the  proctors,  and  a  viewer 
on  behalf  of  each  part  v.  The  GermaHUt,  37  L.  J., 
Adm.  59  ;  19  L.  T.  20'. 

An  inspection  to  ascertain  whether  the  lights 
•carried  by  a  ship  were  such  as  the  regulations 
require,  ought  to  be  made  at  night.  Th^ 
^ermania,  21  L.  T.  44— P.  C. 


n.  Interroffatoriei. 

Striking  Oat.]  —  Interrogatories  relating  to 
the  circumstances  of  the  collision,  will  not  be 
struck  out  as  scandalous  or  unreasonable  or 
Texatious,  because  the  information  sought  to  be 
-obtained  would  for  the  most  part  be  afforded  by 
the  preliminary  act.  TJie  RadnorMre^  49  L.  J.. 
Adm.  48  ;  5  P.  D.  172 ;  43  L.  T.  319 ;  29  W.  R. 
476  ;  4  Asp.  M.  C.  338. 

In  an  action  of  damage  by  collision,  interro- 
gatories which  seek  to  obtain  information  given 
in  the  preliminary  act  of  the  party  interrogatwl 
are  inadmissible,  and  will  be  struck  out  on  the 
-application  of  the  party  sought  to  be  interrogated. 
The  Biola,  34  L.  T.  185  ;  24  W.  R.  624 ;  3  Asp. 
M.  C.  125. 

The  plaintiffs  applied  for  leave  to  deliver 
interrogatories  to  the  defendant,  stating,  in 
.an  affidavit  of  themselves  and  their  solicitor, 
that  the  deponents  believed  that  they  would 
•derive  material  benefit  in  the  cause  from  the 
discovery  which  they  sought,  and  that  there 
was  a  good  cause  of  action  upon  the  merits. 
The  interrogatories  asked,  whether  any  and  what 
•  documents  relating  to  the  cause  were  in  posses- 
sion of  the  defendant.  The  defendant  opposed 
the  application  upon  the  ground  that  the  court 
ought  not  to  grant  leave  to  deliver  interroga- 
tories for  the  discovery  of  documents  without  an 
affidavit  by  the  plaintiffs  of  their  belief  that 
:some  document,  to  the  production  of  which  the 
plaintiffs  were  entitled,  was  in  the  possession  or 
^power  of  the  defendant.    The  court  overruled 


the  objection,  and  granted  the  application.  The 
Min/whAha,  L.  R.  3  A.  &  £.  148  ;  23  L.  T.  747  ; 
19  W.  R.  304. 

The  court  has  power  to  order  interrogatories 
to  be  administered  to  a  defendant  before  the 
plaintiff  has  filed  his  petition.  The  Jfurillo,  28 
L.  T.  374  ;  1  Asp.  M.  C.  579. 

When  a  cau.se  of  collision  was  instituted  in 
personam  against  an  owner  of  a  ship,  and  he 
entered  an  appearance,  alleging  himself  to  be 
"  improperly  sued  as  one  of  the  owners  "  of  the 
ship,  the  court  allowed  interrogatories  to  be 
administered  by  the  plaintiff  to  him  for  the 
purpose  of  ascertaining  the  ownership  before  the 
petition  was  filed.     lb. 

The  court  will  allow  interrogatories  to  be 
administered  rather  in  acconlance  with  the  prac- 
tice of  the  courts  of  equity  than  of  common  law ; 
and  the  principle  by  which  the  court  will  be 
governed  is,  that  the  interrogatories  should  be 
such  as  tend  bonA  fide  to  support  the  case  of  the 
party  seeking  to  administer  them,  and  to  favour 
a  complete  inquiry  into  the  truth  of  the  issue 
which  the  court  has  to  decide.  The  Mary  or 
Alexandra,  38  L.  J.,  Adm.  29  ;  L.  R.  2  A.  &  E. 
319  ;  18  L.  T.  891  ;  17  W.  R.  551. 

On  objection  by  a  defendant  to  interrogatories 
tendere<l  in  a  cause  of  possession,  that  his  answers 
to  them  might  subject  him  to  i)enalties  under 
the  Foreign  Enlistment  Act  : — Held,  that  the 
interrogatories  should  be  administered,  but  that 
if  the  clefendant  stated  upon  his  oath  his  belief 
that  an  answer  to  any  particular  interrogatory 
would  subject  him  to  such  penalties,  he  should 
not  be  compelled  to  answer  it.    Ih. 

In  an  action  against  a  shipowner  for  non- 
delivery an  interrogatory  as  to  whether  the 
cargo  was  insured  is  not  admissible.  Bolchow^ 
Vaugluin  Z^"  Co.  v.  Ytnuig,  42  L.  T.  690 :  3  Asp. 
M.  C.  301. 

In  an  action  for  damage  to  cargo  the  defendants, 
shipowners,  refused  to  answer  interrogatories 
upon  the  ground  that  they  had  no  personal 
knowledge,  of  the  facts  inquired  about,  namely, 
the  details  of  the  navigation  of  the  ship  shortly 
before  her  lo^s : — Held,  that  if  the  information  had 
been  supplied  to  them  in  the  ordinary  course  of 
business  by  their  agents  they  were  bound  to 
answer.  Bolvkuw,  Vuh^Imh  <J'  Co.  v.  Fisher,  52 
L.  J.,  Q.  B.  12  :  10  Q.  B.  D.  161  ;  47  L.  T.  724  ; 
31  W.  R.  235  ;  5  Asp.  M.  C.  20— C.  A.  Cf.  The 
Minneliaha,  supra,  col.  998. 

o.  AsseMors. 

Butiei  of  Judge  and  AflBesion.] — The  duty  of 
Trinity  masters,  sitting  as  assessors,  is  to  assist 
the  judge  in  questions  of  nautical  skill.  In  case 
of  a  difference  of  opinion  between  the  judge  and 
the  assessors,  the  judge  is  not  at  liberty  to  act 
upon  any  inferences  which  they  may  draw  from 
the  evidence,  except  they  accord  with  his  own. 
It  is  the  duty  of  the  judge  to  decide  the  case  on 
his  own  responsibility.  Xlie  Ma^ua  Charta,  25 
L.  T.  512  ;  1  Asp.  M.  C.  153— P.  C. 

The  judgment  is  that  of  the  judge,  and  he  may 
decide  in  accordance  with  the  advice  of  one  or 
more  of  the  assessors  or  not,  as  he  thinks  fit. 
The  Philotaxt',  37  L.  T.  540  ;  3  Asp.  M.  C.  512  ; 
4  Asp.  M.  C.  321. 

Nautical  assessors  summoned  under  the  County 
Court  Admiralty  Jurisdiction  Act,  1868,  to  attend 
at  the  hearing  of  an  admiralty  action  tried  by  a 
county  court  judge,  are  present  merely  to  advise 
the  judge,  and  the  judge  ought  to  decide  the  case 
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in  accordance  with  his  own  opinion  as  to  the  law 
and  merits  of  the  case.  TJie  Aid^  50  L.  J.,  Adm. 
40  ;  6  P.  D.  84  ;  44  L.  T.  843 ;  29  W.  R.  614  ;  4 
Asp.  M.  C.  432. 

If  the  jadge  who  tries  the  case  differs  from  his 
assessors,  he  is  bound  to  decide  in  accordance 
with  his  own  opinion.  The  Beryl,  53  L.  J.. 
Adm.  75  ;  9  P.  D.  137  ;  51  L.  T.  554  ;  33  W.  R. 
191  ;  5  Asp.  M.  C.  321— C.  A.  S.  P.,  The  Alfred, 
7  Not.  of  Gas.  354.  And  see  TJui  Fred,  infra. 

The  judge  decides  questions  of  fact ;  function 
of  nautical  assessors  in  admiralty.  The  James 
Watt,  2  W.  Rob.  271. 

Evidence— Matters  of  Nautical  SkUl^Trinity 
Xasters.] — In  admiralty  actions,  where  the  court 
is  assisted  by  nautical  assessors,  evidence  as  to 
matters  of  nautical  skill  and  knowledge  is  not 
admissible.  The  Assyrfan,  63  L.  T.  91  :  6  Asp. 
M.  C.  525— C.  A.  S.  P.,  Th^  Kirhy  Hall,  52 
L.  J..  Adm.  31  ;  8  P.  D.  75  ;  48  L.  T.  797 ;  31 
W.  R.  658  ;  6  Asp.  M.  C.  90.  The  Earl  Spencer. 
L.  R.  4  A.  &  E.  431  ;  33  L.  T.  235  ;  3  Asp.  M.  C. 
4— C.  A.  Affirming  32  L.  T.  370 ;  23  W.  R. 
661.  The  Ann  and  Mary,  2  W.  Rob.  189.  The 
Ivo,  1  Spinks,  184.  The  Sir  RobeH  Peel,  43 
L.  T.  364;  4  Asp.  M.  C.  321— C.  A.  The 
Nimrod,  14  Jur.  942. 

Where  in  a  damage  to  cargo  action  the  judge 
found  on  the  advice  of  his  assessors  that  all 
screw  alleys,  however  well  made,  may  emit 
smells  which  may  damage  sensitive  cargo  stowed 
in  the  vicinity,  the  court  of  appeal,  being  assisted 
by  assessors,  refused  to  allow  the  appellants,  the 
shipowners,  at  the  hearing  of  the  appeal,  to  call 
evidence  to  shew  that  the  particular  screw  alley 
did  not  emit  a  smell,  on  the  ground  that  it  was  a 
question  of  nautical  skill.  The  As&yHan,  63 
L.  T.  91  ;  6  Asp.  M.  C.  525. 

Asseiiori  Disagreeing.] — Semble,  that  where 
two  assessors  disagree,  the  court  can  call  in  a 
third,  and,  after  submitting  the  evidence  already 
given  to  him,  have  the  case  re-argued  before  the 
three  assessors.     The  Philotaxo,  supra,  col.  998. 

Xngineer  AsieiBor.] — In  an  action  of  wages 
which  involved  questions  as  to  the  state  of 
machinery  of  a  steamship,  engineer  assessors 
were  summoned  to  assist  the  court.  The  Marina, 
50  L.  J.,  Adm.  33  ;  29  W.  R.  580. 

Inipeotlon   by   Trixiity  Maiterg— Beport.] — 

Where  Trinity  masters  are  desired  to  inspect  and 
report  to  the  court,  their  report  may  include  all 
matters  in  their  opinion  affecting  the  merits  of 
the  case.  The  Marathon,  40  L.  T.  163  ;  4  Asp. 
M.  C.  75. 

AdmiiiloiL  of  Plea— Attendance  of  AiseBBon.] 

— ^Application  for  attendance  of  Trinity  masters, 
upon  a  question  as  to  the  admissibility  of  a  plea, 
refused.     The  Vargas^  15  Jur.  710. 

Advice  ac  to  Entries  in  Log.] — Trinity  masters 
called  in  to  advise  as  to  the  effect  of  entries  in  the 
log-book  as  to  the  ship's  course  and  probable 
destination.     The  Edward,  4  C.  Rob.  68. 

Appeal — ^Beasons  of   Hautioal  Assessors.] — 

See  TJie  Banshee,  infra,  coL  1012i. 

Advise  only  when  Bequested.]  —  Trinity 
masters  advise  the  court  when  requested,  and  no 
more.  The  Alfred,  7  Not.  of  Cas.  354 :  3  W. 
Rob.  232. 


Judgment  of  Assessors,  not  of  Jndge— Power 
of  Di^^onal  Court  to  alter  Judgment.] — In  a 

collision  action  brought  in  the  county  court  the 
judge  formed  an  opinion  on  the  evidence  in 
favour  of  the  plaintiffs,  but  the  nautical  assessors 
took  the  view  that  the  plaintiff*  vessel  was  to 
blame  for  a  wrong  manoeuvre.  The  judge  found 
himself  bound  to  give  judgment  in  accordance 
with  the  view  of  the  assessors,  expressing  at  the 
same  time  his  dissent  therefrom.  The  plaintiffs 
appealed  : — Held,  that,  on  these  facts,  the  court 
had  no  power  to  alter  the  decision  of  the  learned 
judge.  T?ie  Fred,  72  L.  T.  153 ;  7  Asp.  M.  C. 
550. 

p.  Evidence. 

Exandnation  of  Witness  before  Examiner — 
Correction  of  Transcript — AppUoatlon  to  take  olT 
File— Costs.] — If,  after  filing  in  the  admiralty 
registry  the  transcript  of  the  shorthand  notes 
of  the  evidence  of  a  witness  taken  before  an 
examiner,  a  mistake  is  discovered  to  have  been 
made  by  the  shorthand  writer  in  transcribing  his 
notes,  application  should  be  made  by  the  party 
grieved  to  the  court  for  an  order  directing  that 
the  transcript  be  taken  off  the  file  and  returned 
to  the  examiner  for  amendment,  and  the  costs 
thereby  incurred  will  be  costs  in  the  cause.  The 
KnuUfirrd,  [1891]  P.  219;  64  L.T.362  ;  39W.R. 
559  ;  7  Asp.  M.  C.  33. 

Evidence  in  Prior  Suit  when  Admitted.] — ^The 

court  cannot,  except  by  consent,  order  that 
evidence  in  one  suit  that  has  been  heard,  shall 
be  admitted  as  evidence  in  a  subsequent  suit. 
Tw^o  suits  in  rem  by  the  owners  of  two  ships 
which  came  into  collision  were  instituted,  and 
judgment  had  been  given.  An  application  that 
the  evidence  in  those  suits  be  admitted  in  a  suit 
in  personam  by  the  owners  of  cargo  on  board  of 
one  of  the  ships  was  refused.  Th^  DemetriuSy 
41  L.  J.,  Adm.  69  ;  L.  R.  3  A.  &  E.  523  ;  26  L.  T. 
324  ;  20  W.  R.  761  ;  1  Asp.  M.  C.  256. 

Admissions  in  Pleadings.] — ^When  the  defen- 
dant admits  all  the  facts  pleaded  in  the  statement 
of  claim  in  a  salvage  action,  the  plaintiff  will 
not  be  allowed  to  call  evidence  except  by  per- 
mission of  the  court,  and  on  special  grounds, 
r/w  Hardwick,  53  L.  J.,  Adm.  23  ;  9  P.  D.  32  ; 
50  L.  T.  128  ;  82  W.  R.  698  ;  5  Asp.  M.  C.  199. 

Letter  of  Captain  to  Owners.] — ^A  letter  written 
by  the  captain  of  a  ship  to  his  owners  is  admis- 
sible in  evidence  against  the  o^^niers  ;  though  all 
the  statements  contained  in  the  letter  may  not 
be  evidence.  The  Solway,  54  L.  J.,  Adm.  83  ;  10 
P.  D.  137  ;  63  L.  T.  680  ;  34  W.  R.  232  ;  5  Asp. 
M.  C.  482. 

Engineer's  Log.] — ^In  an  action  of  damage  the 
engineer's  log  is  admissible  as  evidence  against 
the  shipowner  by  whom  the  engineer  is  employed. 
The  Earl  of  Dumfries,  54  L.  J.,  Adm.  7  ;  10  P.  D. 
31  ;  51  L.  T.  906 ;  38  W.  R.  568  ;  5  Asp.  M.  C. 
342. 

Bejection  of  Evidence— Hew  Trial.] — See  The 

Sir  Bohert  Peel,  post,  col.  1014. 

Beference-— Cross-Ezamination  of  Deponent.] 
—Under  Ord.  XXXVII.  r.  2,  which  enables  the 
evidence  in  references  in  admiralty  actions  to  be 
given  by  affidavit,  it  is  in  the  discretion  of  the 
registrar  to  refuse  if  he  thinks  fit  to  give  weight 
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to  such  evidence  unles8  and  until  the  deponent 
has  been  cross-examined  on  his  affidavit,  and 
where  the  deponent  is  a  party  to  the  action,  he 
maj,  though  resident  abroad,  be  required  to 
attend  in  this  country  for  such  cross-examina- 
tion. Ths  Parisian,  67  L.  J.,  Adm.  18  ;  13  P.  D. 
16 ;  58  L.  T.  92  ;  36  W.  R.  704 ;  6  Asp.  M.  C. 
249. 

^  Extra  Artieulate  Eridenoa— Application  to 
striko  ont.] — In  a  proceeding  by  plea  and  proof 
each  party  has  a  right  to  have  extra  articulate 
evidence  struck  out  at  the  hearing  or  previously. 
Thi!  Xeptunu4,  6  W.  R.  262. 

yBtEdoB  of,  in  Admiralty.!— The  rules  of  evi- 
dence as  to  what  is  admissible  were  not  always 
the  same  in  the  admiralty  and  common-law 
courts.      The  PeerlesM,  Lush.  30. 

On   Appoal   firom   the  Ba^trar.]  —  On  an 

appeal  from  the  registrar  new  evidence  is  admis- 
sible. The  Irofif/Mgte)',  Sw&hejf  441.  And  see 
Thr  Thnringia,  The  Newport,  infra,  cols.  1005, 
1006. 

Qneitioni  of  Seamanship.] — See  o,  Assessobs, 
supi-a,  col.  999. 

^In  Defitidt  Sniti.]— See  h.  Default  Pro- 
ceedings, supra,  coL  987  ;  Tlie  Spero  Expeoto, 
col.  988. 

/On  Appeal.] — See  TJie  Se India,  and  cases,  post, 
col.  1013,  and  TJis  Endflaravr,  ante,  col.  634  (as 
to  the  value  of  salved  ship)  ;  The  Eclipse,  post, 
coL  1016  ;  The  Bu^y  Bee,  post,  col.  1016. 

/In  Collision  Actions.] — See  ante,  cols.  847,  seq. 

q.  ConsoUdatlozi. 

'  Baference  to  Ba^trar.] — The  court  will, 
where  it  is  convenient  to  do  so,  order  one  of 
several  consolidated  causes  to  be  referred  to 
the  registrar  separately.  The  Helen  R,  Cooper, 
L.  R.  3  A.  &  E.  339  ;  40  L.  J.,  Adm.  46. 

After  Jndgmont.] — ^When  judgment  has  been 
given  in  one  of  two  suits,  the  court  cannot  order 
the  two  suits  to  be  consolidated.  The  Demetrius, 
41  L.  J.,  Adm.  69  ;  L.  R.  3  A.  &  E.  523  ;  26  L.  T. 
324  ;  20  W.  R.  761  ;  1  Asp.  M.  C.  251. 

Discretion  as  to.] — The  court  will,  in  the 
exercise  of  its  discretion,  make  such  order  for 
consolidation  as  it  considers  will  meet  the  justice 
of  the  case,  and  protect  the  interest  of  the 
suitors.  The  Vildosala,  Tlie  Emerald,  The 
Satellite,  The  Toiler,  42  L.  T.  95  ;  4  Asp.  M.  C. 
228. 

Befosal  of  Consolidation  Order  before  Serrioe 
of  Writ.] — The  court  will  refuse  to  consolidate 
crjss-actions  of  damage  in  personam  where  there 
has  been  no  service  of  the  writ  in  the  principal 
action.  The  Heleruilea.  The  CatalonUi,  7  P.  D. 
57;  47L.T.446;  30W.R.616;  4  Asp.  M.  C. 594. 

In  Salyage  Suits.] — See  The  Strathgarnj  and 
cases  ante,  coL  668. 

r.  Axnondmant  of  ProceedinffB. 

Error  in  Beorea.] — To  entitle  a  party  to 
amend  an  error  in  a  decree,  the  mistake  should 
be  brought  to  the  notice  of  the  court  withjthe 


utmast  possible^  diligence.  An  application  to 
alter  a  decree  five  months  after  the  decree  was 
made  was  rejected.  The  Orie-nt,  39  L.  J.,  Adm. 
10  ;  21  L.  T.  762. 

.  Amonnt  for  whioh  Damage  Suit  antarad  in^ 
oraased.]  —  An  action  for  damage  had  been 
entered  in  a  sum  which  was  subsequently  found 
to  be  insufficient  to  cover  the  damages ;  all 
appearance  had  been  entered,  but  no  bail  given, 
and  the  ship  had  not  been  arrested.  Motion  to 
increase  the  amount  granted.  The  Florence 
yightingnle  and  The  Mceander,  2  Br.  &  Lush. 
29';  1  Moore,  P.  C.  63  :  6  L.  T.  400.  And  see 
The  Dictator,  supra,  cols.  851,  976. 

PriBeipa.] — In  a  cause  of  collision  after  their 
vessel  had  been  arrested  and  i*eleaaed  on  bail, 
the  defendants  admitted  their  liability  and  con- 
sented to  a  reference.  The  court  afterwards, 
under  special  circumstances,  granted  leave  to  the 
plaintiff  to  amend  the  praecipe  to  institute,  by 
increasing  the  amount  in  which  the  suit  was 
instituted.  Tlie  Johannes,  39  L.  J.,  Adm.  41  ; 
L.  R.  3  A.  &  E.  127  ;  23  L.  T.  26. 

In  a  pnecipe  to  institute  the  cause  the  plain- 
tiffs stated  the  suit  as  one  of  damage  to  cargo, 
and  the  affidavit  to  lead  warrant  alleged  that 
they  had  sustained  damage  by  breach  of  duty 
and  breach  of  contract.  After  the  arrest  of  the 
ship,  and  appearance  entered  on  behalf  of  her 
owners,  leave  to  amend  by  striking  out  of  the 
praecipe  to  institute  the  words  ^*  damage  to 
cargo,"  and  substituting  the  words  "  breach  of 
duty  and  breach  of  contract  on  the  part  of  the 
master  and  crew,"  granted  on  payment  of  the 
costs  occasioned  by  the  misstatement  in  the 
praecipe.  The  Princess  Royal,  39  L.  J.,  Adm.  29  ; 
L.  R.  3  A.  &  E.  27  ;  22  L.  T.  29. 

The  praecipe  to  institute  an  action  having  been 
•by  mistake  entered  in  a  smaller  sum  than  that 
intended,  the  defendant's  ship  was  arrested  and 
bailed  in  that  sum.  On  the  mistake  being  dis- 
covered before  the  hearing  of  the  cause,  the  court 
gave  permission  (on  payment  of  costs  occasioned 
by  the  mistake)  for  the  praecipe  to  be  amended, 
and  the  ship  to  be  re-arrested.  T)ie  Hero,  Br,  & 
Lush.  447  ;  13  W.  R.  927. 

Amendment  of  Title  of  Action — ^Kaaassarias  or 
Bepairs.l — ^A  suit  instituted  as  for  necessaries, 
but  really  in  respect  of  repairs  :  the  title  most 
be  amended.  Tha  Skipwith,  10  Jur.  (N.8.)  445 ; 
10  L.  T.  43. 

Amendment  of  Dacraa.] — See  The  Georg,  ante, 
col.  633  ;  Tlie  Monirch,  post,  col.  1022. 

8.  Jury. 

Trial  by  Jury — ^Discretion.] — The  plaintiff  in 
an  action  in  rem  for  disbursements  in  the  probate, 
divorce,  and  admiralty  division,  applied  for  an 
order  that  the  action  should  be  tried  by  a  judge 
with  a  jury :— Held,  that  Ord.  XXXVI.  r.  6, 
gives  no  absolute  right  to  a  jury  in  actions  which 
before  the  passing  of  the  Judicature  Act,  1873, 
would  have  been  tried  without  a  jury ;  that  the 
case  fell  within  Ord.  XXXVI.  rr.  4  and  7a,  and 
that  the  judge  had  a  discretionary  power  only, 
to  allow  trial  by  a  jury.  The  Temple  Bar,  56 
L.  J.,  Adm.  1  ;  11  P.  D.  6;  53  L.  T.  904;  34 
W.  R.  68  ;  5  Asp.  M.  C.  509— C.  A. 

Power  to  Summon— 30  k  81  Viet.  c.  114,  s.  61, 
Admiralty  Court  (Ireland)  lAet.]  — There  is  no 
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power  given  by  the  above  act  to  the  judges  of 
the  admiralty  in  Ireland  to  summon  a  jury. 
The  Anderida,  20  L.  T.  180. 

Ctonnty  Conrt^Sight  to  a  Jury  in.] — See  The 
Tynwald^  ante,  col.  944. 

AsBesimeiLt  of  Damages  by  Jury  under  Lord 
Campbell's  Aet.]— See  The  Orwell  ante,  col.  989. 


t.  Biflrbt  to  Baarin. 

CollUlon.] — ^Where  it  appeared  on  the  plead- 
ings in  a  cause  of  damage  by  collision  that  at 
the  time  of  the  collision  the  plaintiffs  vessel, 
a  fishing  smack,  was  riding  attached  to  her 
nets,  and  stationary,  with  a  single  white  light 
exhibited,  but  one  of  the  charges  made  against 
her  by  the  defendants  in  their  answer  was  that 
she  improperly  neglecte<l  to  exhibit  the  lights 
required  by  the  Sea  Fisheries  Acts,  1868,  two 
lights,  one  above  the  other: — Held,  that  as  it 
must  be  implied  that  the  neglect  to  exhibit  such 
lights  contributed  to  the  collision,  the  plaintiff 
ought  to  begin.  TJie  Bottle  Imp^  42  L.  J.,  Adm. 
48 :  28  L.  T.  286 ;  21  W.  R.  600  ;  1  Asp.  M.  C. 
671. 

In  a  cause  of  collision,  where  the  defendants 
plead  inevitable  accident  alone,  it  lies  upon  the 
plaintiff  to  shew  a  primA  facie  case  of  negligence 
against  the  defendants,  and  the  plaintiffs  must 
therefore  begin.  TJte  Abraham ^  28  L.  T.  775  ; 
2  Asp.  M.  C.  34. 

In  a  cause  of  damage  the  defendant,  by  his 
pleading,  made  no  charge  of  negligence  against 
the  plaintiff,  but  denied  generally  the  averments 
in  the  petition,  and  pleaded  inevitable  accident : 
— Held,  that  the  plaintiff  ought  to  begin.  The 
Benmore,  43  L.  J.,  Adm.  5  ;  L.  R.  4  A.  &  E.  132  ; 
22  W.  R.  190. 

In  a  damage  suit  the  practice  of  the  court 
requires  the  plaintiff  to  begin,  notwithstanding 
that  the  defendant  raises  no  other  defence  than 
that  of  inevitable  accident.  The  Otter,  L.  R.  4 
A.  &  E.  203  ;  30  L.  T.  43  ;  22  W.  R.  557  ;  2 
Asp.  M.  C.  4. 

Salvage.] — ^Where  there  are  rival  salvoi-s  the 
salvor  who  first  enters  his  suit  has  the  right  to 
begin,  unless  special  circumstances  are  shewn. 
The  Min-oceo,  24  L.  T.  598  ;  1  Asp.  M.  C.  46. 


a.  Tender. 

Eifeet  ol] — A  tender  in  admiralty  admits  that 
something  is  due  to  the  plaintiff.  The  Poreujfine^ 
1  Hag.  Adm.  378. 

Payment  ont  of  Court.] — Rules  of  the  supreme 
court,  Ord.  XXII.  rr.  1  and  2,  do  not  api)ly  to 
the  practice  of  the  admiralty  division  as  to  tender 
by  act  in  court.  Where  a  collision  action  is 
settleil  upon  the  terms  that  the  defendant  shall 
pay  to  the  plaintiff  a  specified  percentage  of  his 
damages,  and  the  defendant  pays  into  court  a 
sum  which  by  notice,  filed  in  court,  he  tenders 
to  the  plaintiff  in  satisfaction  of  his  claim,  in 
the  event  of  such  sum  exceeding  that  which  the 
registrar  finds  to  be  due  to  the  plaintiff  for 
damages  and  interest,  the  defendant  is  entitled 
to  the  balance.     2' he  Mima,  63  L.  J.,  Adm.  137  ; 

1894]  P.  265  ;  6  R.  707  ;  71  L.  T.  24  ;  43  W.  R. 

73  ;  7  Asp.  M.  C.  478. 


\ 


Money  paid  into  court  in  a  wages  suit  not 
paid  out  until  conclusion  of  the  suit.  The  seamen 
continuing  to  claim  a  larger  simi,  motion  to  pay 
out  refused.     The  Annie  CJiilds,  Lush.  509. 

Tender  in  Salvage  Bnits.]— See  ante,  col.  669. 

Plea  of  Tender  without  Payment  into  Court.] — 
Is  batl.  The  Nasnnjth,  54  L.  J.,  Adm.  63  ;  10 
P.  D.  41  ;  52  L.  T.  392 ;  33  W.  R.  736 ;  5  Asp.  M.  C. 
364. 


V.  ProoeedinffB  in  Aotione — Various. 

Bepairs  to    Damaged    Ship — Bankruptcy    of 
Shipowner— Money  in  Court  in  Collision  Suit.] — 

Where  in  the  registrar's  reiK)rt  in  a  collision  action 
it  appears  that  the  claimant  claims  (inter  alia)  as 
part  of  his  damages  the  cost  of  repairing  his  ship, 
but  has  not  paid  the  shipwright,  and  has  since 
the  repairs  were  eflEecte<l  become  insolvent,  and 
the  registrar  allows  such  item,  the  court  has  no 
power  to  do  an3'thing  to  ensure  the  money  being 
paid  over  by  the  claimant  to  the  shipwright,  and 
will  not  retain  the  money  in  the  registry  until  the 
claimant  has  given  satisfactory  evidence  that  he 
has  paid  the  shipwTight.  The  Endeanrur.  62  L.  T. 
840  ;  6  Asp.  M.  C.  511. 

Chamiihee  Order.] — Where  the  proceeiU  of  a 
ship  are  in  court,  enect  will  be  given  to  a  prior 
lien,  so  as  to  give  effect  to  a  garnishee  order. 
The  Jeff  BarU,  L.  K.  2  A.  A:  E.  1  ;  17  L.  T. 
151. 

Bisoontinuance.] — The  plaintiffs  in  an  action  of 
co-ownership  having  obtained  an  order  requiring 
the  defendant  to  deliver  up  the  certificate  of 
registry  of  the  ship  to  them,  before  delivering  a 
statement  of  claim  wholly  discontinued  the  action 
without  leave  of  the  court.  The  defendant  there- 
upon applied  to  have  the  action  dismissed  with 
costs  : — ^Held,  that  the  action  must  be  dismissed, 
and  that,  under  Ord.  XXIIl.  r.  1,  he  was  entitled 
as  of  right  to  all  the  costs  of  the  action.  The  St. 
Olaf,  46  L.  J.,  Adm.  74  ;  2  P.  D.  113  ;  36  L.  T. 
30  ;  3  Asp.  M.  C.  341. 

Be-hearing.l — The  admiralty  court  had  a  dis* 
cretion  as  to  allowing  a  re-hearing ;  but  it  would 
only  allow  it  upon  fraud  or  its  equivalent  being 
shewn.     The  Fortitudo,  2  Dods.  58,  70. 

Seotoh  Law — Arrestment — Bottomry  Bond- 
holder—Priority.]— See  Ranking  v.  Todd,  8  Ct 
of  Sess.  Cas.  (3rd  ser.)  914 ;  X.  Bottom  KY,  supra, 
col.  217. 

Foreign  Enliitment — Indemnity  for  Beten- 
tion.] — An  application  to  the  court  of  admiralty 
for  an  indemnity  by  the  crown  for  detention  of  a 
vessel  under  33  &  34  Vict.  c.  90,  s.  24,  should  be 
made  bv  motion  upon  affidavit.  The  Great 
Xorthern  and  'the  Midland,  26  L.  T.  201  ;  1 
Asp.  M.  C.  246. 

Third    Party    Proeedure  —  Collision.]  —  See 

Spiller  V.  Bristol  Steam  Xatigation  Co,,  supra, 
col.  552 ;  The  Cartubvrn,  supra,  coL  758  ;  The 
Bianca,  supra,  col.  668  ;  The  I/eretvard,  supra, 
col.  958. 

Action  in  rem — Notice  of  Action — City  of 
Dublin  Steam  Packet  Company.] — By  6^7  Will 
4,  ch.  c,  s.  8,  no  action  shall  be  brought  in  which 
the  City  of  Dublin  Steam  Packet  Company  shall 
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be  liable  for  any  damage  to  any  ship  against 
such  companj,  unless  one  month's  notice  in 
writing  shall  have  been  given  to  the  compatiy  : — 
Held,  that  the  word  "action"  in  s.  8  did  not 
apply  to  an  action  in  rem.  The  Lontfford,  58 
L.  J.,  Adm.  3H ;  14  P.  D.  34  ;  60  L.  T.  373  ;  37 
W.  R.  372  ;  6  Asp.  M.  C.  371— C.  A. 

Affidavits — Adjonmment   of   Motion.] — The 

adjournment  of  the  hearing  of  a  motion  for  the 
convenience  of  counsel  does  not  preclude  the 
parties  making  the  motion  from  filing  and  using 
a  further  affidavit.  Th^  Thurlngvt,  41  L.  J., 
Adm.  20  ;  25  L.  T.  605  ;  1  Asp.  M.  C.  166. 

PartieB — Kinor.] — A  minor  sues  by  proxy. 
The  Albert  Crosby,  Lush.  44. 

ABsignmexit  of  Oanse  of  Aetion.! — In  a  suit 
for  building  and  equipping  a  vessel  the  defen- 
dant pleaded  ihat  the  plaintiff*  claim  vested  in 
their  trustee  under  a  composition  deed  ;  and 
the  plaintiffs  in  their  reply  alleged  that  they 
assigned  the  causes  of  action  before  the  execution 
of  the  deed,  and  that  the  suit  was  brought  in 
their  names  as  trustees  for  the  assignee  : — Held, 
that  the  assignment  of  the  causes  of  action  carrie<l 
with  it  all  rights  of  action,  which  though  inchoate 
at  the  time  might  subsequently  become  complete. 
The  Wasp,  L.  R.  1  A.  &  E.  367  ;  16  L.  T.  854. 

Winding  np  Company— Enforcing  Lien.] — The 

proper  mode  of  enforcing  a  maritime  lien  on  a 
vessel  belonging  to  a  company  which  has  been 
ordered  to  be  wound  up,  is  by  a  proceeding  in  the 
winding-up,  and  not  by  a  proceeding  in  rem  in 
the  admiralty  court.  Aiistralui  Direct  Steam 
yavigntion  Co,,  In  re.  Baiter,  Ex  parte,  44  L.  J., 
Ch.  676  ;  L.  R.  20  Eq.  25. 

In  Damage  to  Cargo  Actioni.] — See  ante,  cols. 
550  seq.,  968  seq. 

In  Collision  Actions .] — See  XX.  Collision. 

In  BalYage  Actions.]— <S^e  XVI II.  Salvage. 

w.  Beference  to  Beglstrar. 

In  what  Cases.] — It  is  not  an  inflexible  rule  of 
practice  that  all  questions  of  damage  should  be 
refen*ed  to  the  registrar  and  merchants.  There- 
fore when  the  question  of  consequential  damages 
was  distinctly  raised  by  the  pleadings,  and  the 
court,  assisted  by  Trinity  masters,  was  admit- 
tedly the  best  tribunal  to  determine  the  issues 
so  raised,  the  court  ruled  that  evidence  with 
respect  to  such  issues  might  be  given  at  the 
hearing,  and  that  it  would  itself  decide  them,  and 
not  rcfer  them  to  the  registrar  and  merchants. 
The  Maid  of  Kent.  50  L.  J.,  Adm.  71  ;  6  P.  D. 
178 :  45  L.  T.  718  ;  29  W.  R.  897  ;  4  Asp.  M.  C. 
476. 

A  reference  will  not  be  ordered  when  the  court 
can  itself  satisfactorily  dispose  of  the  question. 
The  Eleonare,  Br.  &  Lush.  185  ;  33  L.  J.,  Adm. 
19  ;  9  L.  T.  397  ;  12  W.  R.  218. 

Objections  to,  and  Appeals  f^om,  Beport.] — ^A 
French  fistiing  brig  of  142  tons,  employed  in  the 
cod  fishery  off  the  banks  of  Newfoundland,  came 
into  collision  on  the  6th  of  July,  1881,  with  an 
Italian  barque,  and  in  consequence  of  the  collision 
was  compelled  to  put  into  port  for  repairs,  but, 
her  repairs  having  been  completed,  returned  to 


the  fishing  ground  before  the  close  of  the  fishing 
season.  In  an  action  of  damage  instituted  on 
behalf  of  the  owners  of  the  brig  against  the  barque, 
the  court  pronounced  the  barque  solely  to  blame 
for  the  collision,  and  ieferred  the  question  of 
damages  to  the  registrar  and  merchants.  At  the 
reference  the  plaintiffs  claimed  1,200Z.  for  demur- 
rage of  their  vessel  from  the  date  of  the  collision 
to  the  26th  of  August,  1881,  the  date  of  her  return 
to  the  fishing  ground  ;  and  of  the  amount  so 
claimed,  the  registrar,  by  his  report,  allowed  the 
plaintiffs  880Z.  as  the  loss  sustained  by  the  inter- 
ruption of  their  fishing.  The  defendants  moved 
the  court  in  objection  to  the  rejwrt  : — Held,  that 
the  motion  must  be  dismissed.  The  Risnlhto,  52 
L.  J.,  Adm.  46  ;  8  P.  D.  109  ;  48  L.  T.  909  ;  31 
\V.  R.  657  ;  5  Asp.  M.  C.  93. 

Upon  appeal  from  the  report  of  the  registrar 
and  merchants,  the  court  will  not  admit  addi- 
tionsl  evidence  unless  satisfied  that  such  evidence 
could  not  by  proper  diligence  and  application 
have  been  produced  before  the  registrar  and 
merchants.     The  Tliuringia,  41  L.  J.,  Adm.  20  ; 

25  L.  T.  605  ;  1  Asp.  M.  C.  166. 

An  affidavit  in  support  of  a  motion  for  leave 
to  produce  further  evidence,  where  the  object  is 
to  vary  the  evidence  already  given,  should  be 
clear  and  precise  as  to  the  witnesses  it  is  pro- 
posed to  call,  and  the  nature  of  their  testimony. 
lb. 

An  affidavit  of  a  witness,  who  is  not  tendered 
for  cross-examination,  and  who  deposes  to  a 
fact  material  to  the  inquiry  before  the  registrar 
and  merchants,  should  be  filed  before  the  hear- 
ing,   lb. 

On  an  appeal  from  a  report  of  a  registrar  and 
merchants,  new  evidence  is  admissible.  The 
yewpmi;,  Swabey,  317.  S.  P.,  The  Ironmaster, 
Swabey,  441. 

When  a  cause  has  been  referred  to  and  heard 
by  the  registrar  and  merchants,  it  is  competent 
to  the  judge,  in  considering  the  report  thereon, 
in  his  discretion,  to  admit  f  I'esh  evidence.  H.M.S. 
Flying  Fish,  Br.  &  Lush.  436 ;  2  Moore,  P.  C. 
(N.S.)  77  ;  34  L.  J.,  Adm.  113  ;  12  L.  T.  619— 
P.  C. 

In  a  cause  of  limitation  of  liability  arising  out 
of  a  coUision,  where,  the  fund  in  court  being 
insufficient  to  satisfy  the  claims  against  it,  a 
reference  has  been  made  to  the  registrar  and 
merchants  to  assess  the  damages  as  to  time  and 
rate,  the  court  will  review  the  registrar's  report 
and  correct  it,  if  it  should  appear  that  any 
portions  of  the  report  are  founded  on  what 
the  court  deems  to  be  an  en*oneous  view  of  the 
evidence.  The  City  of  Bvenos  Ay  res,  25  L.  T. 
672  ;  1  Asp.  M.  C.  169. 

On  appeal  from  the  report  of  the  registrar,  dis- 
allowing a  claim  for  total  loss  in  a  cause  of 
damage  by  collision  : — Held,  that  the  master  of 
the  plaintiff's  vessel  was  not  justified  in  abandon- 
ing her  after  the  collision.  Report  confirmed 
with  costs.     The  Thuringia,  41  L.  J.,  Adm.  44  ; 

26  L.  T.  446  ;  1  Asp.  M.  C.  283. 

Report  of  registrar  amended  on  motion  by 
adding  items  for  which  no  vouchers  had  been 
produced  at  the  reference.  The  EnglishauiH,  38 
L.  T.  756. 

On  appeal  from  a  report  of  the  registrar  and 
merchants,  no  objection  can  be  made  before  the 
court  to  an  item  which  was  not  questioned  before 
them.  Tfw  Princess  Helena,  Lush.  190 ;  30  L.  J., 
Adm.  137  ;  4  L.  T.  869. 

An  objection  to  the  registrar's  report  cannot 
be  heard  on  motion,  except  by  consent.     The 
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Edmiynd,  Lush.  211 ;  30  L.  J.,  Adm.  128 ;  2  L.  T. 
521. 

In  an  appeal  from  his  report,  the  court  will 
not  allow  a  party  to  set  up  a  case  which  he 
did  not  endeavour  to  establish  at  the  reference. 
The  Glenmanna^  Lush.  115. 

The  court  will  not  interfere  with  the  report  of 
registrar  and  merchants,  unless  it  is  fully  con- 
yinced  that  they  are  in  eiTor.  The  Clyde^ 
Swabey,  23. 

CroBS-Examination  of  Deponent.] — Under  Ord. 
XXXVIL  r.  2,  which  enables  the  evidence  in 
references  in  admiralty  actions  to  be  given  by 
aflSdavit,  it  is  in  the  discretion  of  the  registrar  to 
refuse,  if  he  thinks  fit,  to  give  weight  to  such 
evidence  unless  and  until  the  deponent  has  been 
cross-examined  on  his  affidavit,  and  where  the 
deponent  is  a  party  to  the  action,  he  may,  though 
resident  abroad,  be  required  to  attend  in  this 
country,  for  such  cross-examination.  Tlw 
Parinan,  57  L.  J.,  Adm.  13;  13  P.  D.  16 ;  58 
L.  T.  92  ;  36  W.  R.  704  ;  6  Asp.  M.  C.  249. 

Beport  referred  back  for  farther  Evidence.] 
— Report  of  registrar  referred  back  for  reconsider- 
ation for  the  production  of  further  evidence,  the 
applicant  paying  costs  of  previous  reference  and 
application  to  refer  back.  The  Afatchless^  10  Jur. 
1017. 

Objection  to  Segistrar'i  Baport.] — Where  an 
action  is  instituted  in  an  aidmiralty  district 
registry  by  part  owners  of  a  ship  against  the 
managing  owner  for  an  account,  and  the  writ 
claims  an  account  under  Ord.  111.  r.  8,  and  an 
order  for  the  filing  of  the  accounts  is  made  under 
Ord.  XV.  r.  1,  and  the  account  is  proceeded  with 
pursuant  to  order,  and  the  district  registrar 
reports  thereon,  such  rajwrt  is  to  be  treated  as 
the  usual  report  in  an  admiralty  court  action,  and 
if  the  defendant  seeks  to  take  objection  thereto, 
he  must  do  so  according  to  the  provisions  of 
Ord.  LVI.  r.  11,  otherwise  the  plaintiff  will  be 
entitled  to  judgment  thereon.  Qowan  v.  Sprott, 
51  L.  T.  266  ;  5  Asp.  M.  C.  288. 

Time  for.] — ^A  report  of  the  registrar  an<l 

merchants  does  not  necessarilv  stand  confirmed 
by  reason  of  the  defendants  failing  to  take  objec- 
tion thereto  within  the  time  provided  for  in  r.  1 17 
of  the  Admiralty  Court  Rules,  1^59,  so  as  to 
absolutely  entitle  the  plaintiffs  to  payment  to 
them  by  the  defendants  ot  a  sum  of  money  which 
the  court  is  of  opinion  ought  not  to  have  been 
allowed  them  in  the  re|)ort.  The  Thyatira^  49 
L.  T.  713 ;  6  Asp.  M.  C.  178. 

Ezteniion  of  Time.]— The  court  will  not 

extend  the  time  for  objectmg  to  the  registrar's 
report  in  a  co-ownership  action  without  special 
grounds  being  shewn  by  the  party  seeking  to 
object.     Gowan  v.  Sprott^  supra. 

The  court  has  power  to  extend  the  time  within 
which  objection  to  the  report  of  the  registrar 
and  merchants  may  be  taken.  Tlie  Thyatira^ 
supra. 

Appeal  from— Hew  Eridenoe.] — See  TJie  Iron- 
vuitter^  ante,  col.  1006. 

Cofts  of  Baferenee.] — See  post,  col.  1022. 

z.  Decree — Judgment — Bxeontion. 

Priority.]— The  rule  that  the  court  will  give 
priority  to  the  suitor  who  first  obtains  a  decree 


applies  only  as  between  claimants  in  pari  condi- 
tione.  The  Markland,  L.  R.  3  A.  &  E.  340  ;  24 
L.  T.  596  ;  1  Asp.  M.  C.  44. 

Varying.] — ^Where  in  a  suit  in  rem,  a  decree 
has  been  made  per  incuriam  for  the  payment  of 
money  out  of  the  proceeds  in  court  to  satisfy  the 
claim  of  the  plaintiff,  the  court  may,  before  the 
money  has  been  paid,  revoke  or  vary  the  decree. 
lb. 

Besoinding  or  Setting  Aside.]— Fraud  suffi- 
cient to  set  aside  in  the  court  of  admiralty  the 
decree  of  a  competent  court  of  vice-admiralty, 
must  be  fraud  in  procuring  the  decree.  The 
Jtuttyn,  6  L.  T.  553. 

By  Consent.] — Final  as  well  as  interlocutory 
decrees  and  orders  may  be  obtained  by  consent, 
without  an  order  of  the  judge  in  person,  but  the 
consent  must  be  express.  Th^  Buenos  Ayres, 
17W.  R.627. 

The  court  refused  an  application  to  rescind  a 
decree  pronouncing  for  the  validity  of  a  bottomry 
bond,  founded  upon  an  affidavit  by  the  defen- 
dants' solicitor  that  there  was  a  good  defence  on 
the  merits,  the  decree  having  been  pronounced 
with  the  consent  of  the  defendants.  The  Olen^ 
burn,  Br.  &  Lush.  62  ;  11  W.  R.  685. 

Amendment  of.]  —  See  The  Oeorg,  ante,  ooL 
633. 

Execution.]  —  The  admiralty  court  has  no 
power  of  levying  execution  upon  a  defendant's 
goods  and  chiattels,  to  satisfy  the  judgment  of 
the  court.  Tlie  Victor,  Lush.  72 ;  29  L.  J., 
Adm.  110  ;  2  L.  T.  331.  But  see  24  &  25  Vict. 
c.  10,  s.  15. 

Interest  on  Damages.] — ^In  an  action  in  the 
admiralty  division,  which  could  not,  prior  to  the 
Judicature  Acts,  have  been  tried  in  the  admiralty 
court,  the  defendant  made  no  objec-ion  to  the 
jurisdiction,  and  interest  was,  according  to  the 
practice  in  the  admiralty  registry,  allowed  on 
the  assessed  damages  from  the  time  when  the 
plaintiff's  claim  arose.  In  another  action  trans- 
ferred by  consent,  after  verdict  for  the  plaintiff, 
to  the  admiralty  division  for  the  assessment  of 
the  damages  by  the  registrar  and  merchants,  the 
same  practice  was  followed  in  regard  to  the 
interest : — Held,  that  interest  on  the  damages 
was  properly  awarded  by  the  registrar,  on  the 
ground  that  the  parties,  in  both  cases,  having 
proceeded  on  the  understanding  that  the  admi- 
ralty practice  should  apply,  had  impliedly  con- 
sented to  abide  by  such  practice.  The  G-rtrudey 
The  Baron  Aherdare,  13  P.  D.  105  ;  59  L.  T.  251  ; 
36  W.  R.  616  ;  6  Asp.  M.  C.  315— C.  A.  Affirming 
56  L.  J.,  Adm.  106. 

In  Collision  Actions.] — See  ante,  cols.  719, 
853  et  seq. 

Effect  of  Judgment  in  Bam — Balvago  AotioiL.] 

— ^A  judgment  in  rem  of  the  admiralty  division 
in  a  salvage  action,  is  conclusive  against  all  the 
world  as  to  the  status  of  the  res,  but  is  not  con- 
clusive as  to  the  grounds  of  the  decision  except 
as  between  the  parties  to  the  action.  A  judg- 
ment in  rem  by  a  court  of  competent  jurisdiction 
is  conclusive  against  all  the  world  as  to  the 
status  of  the  res,  but  there  is  no  distinction 
between  a  judgment  in  rem  and  a  judgment  in 


case  of  a  judgpoent  in  rem  the  point  adjudicated 
upon,  which  is  always  as  to  the  status  of  the 
Tes,  is  conclusive  against  all  the  world  as  to 
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personam  as  to  its  being  only  conclusive  as  to ,  It  is  in  the  discretion  of  the  court  to  allow  the 
the  point  adjudicated  upon,  except  that  in  the  ^  mate  of  a  foreign  vessel,  though  not  domiciled 

_  .f         .  .     ,.    ,.    .    ,    .^   England,  to  prosecute  an  action  for  wages 

without  giving  security  for  costs.  The  Don 
Rieardo,  49  L.  J.,  Adm.  28  ;  5  P.  D.  121  ;  42 
that  status,  whereas  in  the  case  of  a  judgment  i  L.  T.  32  ;  28  W.  R.  431  ;  4  Asp.  M.  C.  225. 
in  personam  the  point  adjudicated  upon,  not  Where,  in  a  suit  against  the  ownere  of  a 
being  as  to  the  status  of  the  res,  is  only  con-  foreign  vessel  for  tlamage  done  in  collision,  the 
elusive  as  between  parties  or  privies.  Ballon-  owners  had  filed  a  petition  for  a  limitation  of 
tyne  v.  Machlunon,  65  L.  J.,  Q.  B.  616  ;  [1896]  their  liability,  the  court  ordered  them  to  give 
2  Q.  B.  455  :  75  L.  T.  95  ;  45  W.  R.  70  ;  8  Asp.  ,  security  for  costs.  The  Wild  Ranger,  Lush. 
M.  C.  173— C.  A.  And  see  CtiHrique  v.  Imr'te,  553  ;  31  L.  J.,  Adm.  206 ;  6  L.  T.  164. 
supra,  cols.  162,  165.  i      Foreigners  resident  out  of   the    jurisdiction 

I  who  have  intervened  as  defendants  in  an  action 
I  of  collision  in  rem  instituted  on  behalf  of  foreign 
y.  Seourity  for  Costs.  |  plaintiffs  by  whom  security  for  costs  has  been 

_  *..,.«,,-,     ,,r,  pven,  must,  if  they  8«i€k  relief  by  way  of  counter- 

To  answer  Ctonnter-claun—BaU.]— Where  m  ,  claim,  give  security  for  the  whole  costs  of  the 
a  damage  action  the  ship  proceeded  against  is  '  action.  TJie  Julia  Figfier,  2  P.  D.  115  ;  36  L.  T. 
not  arrested,  and  the  plaintiffs  do  not  require  \  257  :  25  W.  R.  756. 

baU  to  be  given,  the  defendants  cannot  compel  i  in  an  action  and  cross-action,  if  the  pro- 
the  plaintiffs  to  give  security  to  answer  a  ;  ceedings  are  in  personam,  and  the  ship  has  not 
counter-claim  m  the  action  under  the  provisions  i  been  arrested  nor  bail  given  in  the  principal 
in  the  Admiralty  Court  Act,  1861  (24  &  25  Vict,  cause,  the  court  cannot  stay  the  proceedings  in 
c.  10),  8.  34,  although  they  voluntarily  give  bail.  |  the  cross-action  until  the  plaintiff  in  the  principal 
The  Alne  Holme,  47  L.  T.  307 ;   4  Asp.  M.  C.    cause  has  given  security  for  costs  as  defendant 

■^^J-,  '  in  the  crass-cause.    The  Amazon,  The  Ospreu, 

The  power  of  the  admiralty  division  under  i  35  l.  J.,  Adm.  4. 
s.  34  of  the  Admiralty  Court  Act,  1861,  to  order  |      PUintiffs  resi*lent  out  of  the  jurisdiction  must 
an  action  to  be  stayed  until  bail  has  been  given  |  give  security  for  costs.     The  Sophie,  1  W.  Rob. 
to  answer  a  cross-action  or  counter-claim,  does  \  326.     Cf.  M^jlander  v.  Barnes,  6  H.  &  N.  509. 
not  extend  to  making  an  absolute  order  to  give  ; 

bail ;  and  in  a  damage  action  in  which  the  plain- '     Foreign  Ooyeriunent.] — A  foreign  govem- 

tiffs  had  discontinued  after  the  defendants  had    ment  ordeie<l  to  give  security  for  costs  as  plain- 
counter-claimed,  the  court  refused  to  enforce  an  \  tiffs;  not  as  defendants.    The  Beatrice,  othGrvi'i^ 
order,   made  by  the   registrar,  to  give  bail  to  j  The  Rappahannock,  36  L.  J.,  Adm.  10. 
answer  such  counter-claim.     The  Alexander,  48  _. 

L.  T.  797  ;  5  Asp.  M.  C.  89.  Appeal  to  Pnvy  ConnoU.]— In  a  pi-oceed- 

When  the  owners  of  a  ship  which  has  sunk,  i^g  in  rem,  a  bail  bond  given  in  court  below  only 
and  the  ownei-s  of  the  cargo  laden  on  boarrl  her  I  covering  the  costs  in  that  court,  the  appellants, 
joininanactionagainstanothershipfordamages.  who  were  foreigners,  were  called  upon  to  give 
sustained  bv  collision,  the  court  will  order  the  security  for  the  costs  of  the  appeal ;  the  court 
claim  by  the  owner  of  the  ship  to  be  dismissed,  i  ^^  appeal  will  not,  however,  entertain  any  ques- 
unless  security  for  the  counter-claim  is  given,  ^^^n  as  to  uncovered  costs  in  the  court  below, 
but  will  allow  the  owner  of  cargo  to  proceed  ^^'^  Belene,  Br.  &  Lusli.  425  ;  3  Moore,  P.  C. 
without  security.  The  Carnarvon  Castle,  38  ,  C^-S-)  2^0  ;  35  L.  J.,  Adm.  1  ;  13  W.  R.  931. 
L.  T.  736  ;   26  W.  R.  876  ;  3  Asp.  M.  C.  607-  1      _  j^  ^onrt  of  Appeal.l-The  court  infused 

to  dii-cct  a  defendant  who  had  appealed  from  a 

_      .  T     _  .^  .     x-i.  X  J  .     1-/^7  J.     '  judgment  of  the  admiralty  division,  although  his 

Foreigiieri.]— In  a  suit  instituted  in  4oOZ.  for  |  ^^^    ^^  1^^,^  an-ested  and  release<l  on  bail,  and 

recovery  of  wages  by  German  seamen  against  a    .^i^f^^^gh  he  had  obtained  a  stay  of  execution 


M.  C.  589.                                                                     Q  ^ 

Where  a  plaintiff  has  recently  executed  a  deetl ' 

of  assignment  of  all  his  property,  he  will  be  no    appfata 

required  to  give  security  for  the  costs  of  suit.  appeals. 

unless  he  satisfy  the  court  that  he  is  solvent.  To  Court  of  ApDeal. 

The  Lake  MegatUic,  36  L.  T.  183  ;  3  Asp.  M.  C.  '  -o.pp««a. 

382.  I     Wlien  it  Lies.] — An  appeal  will  not  lie  from  a 

A  defendant  is  not  bound  to  give  security  for  I  refusal  by  the  judge  of  the  admiraltv  division 
costs,  even  though,  from  the  circumstances  of  '  to  allow,  under  31  &  32  Vict.  c.  71, 's.  27,  an 
the  case,  it  may  happen  that  the  burden  of  proof   appeal  from  a  county  court  judgment  to  be  pro- 
of the  issues  in  the  case  lies  upon  him.     Ih.         '  secuted.    The  AmMel  47  L.  J.,  Adm.  11  ;  2  P.  D. 
Plaintiffs  beyond  the  jurisdiction  of  the  court,    ige  ;  37  L.  T.  138  ;  26  W.  R.  69  ;  3  Asp.  M.  C. 

in  a  cause  of  possession,  though  liable  to  give  |  488 c.  A. 

security  for  costs,  will  not  be  required,  as  a 

general  rule,  to  give  security  for  damages.  The  \  Loaye.] — In  cases  raising  important  points  of 
Mary  or  Alfxandra,  L.  R.  1  A.  &  E.  335 ;  16  law,  the  court  will  give  leave  to  ap})eal  to  the 
L.  T.  98.  Tlie  Peri,  32  L.  J.,  Adm.  46  ;  8  Jur.  court  of  appeal  where,  on  a  proper  construction 
<N.s.)1230:  11  W.  R.  44.  of    the  acts  goveining    appeal,  such  leave   is 

The  master  of  a  foreign  ship  suing  for  his  necessary.  Tlie  Bona,  51  L.  J.,  Adm.  65 ;  7  P.  D. 
wages  will  be  require<l  to  give  security  for  costs.  1  247 ;  46  L.  T.  601  ;  30  W.  R.  614  ;  4  Asp.  M.  C. 
The  Franz  et  Elise,  Lush.  377  ;  5  L.  T.  290.         |  520. 
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Prineiple  of  Court  in  dealing  with  Beoiiioni 
appealed  against.] — When  the  judge  of  the 
court  below  has  come  to  a  conclusion  of  fact 
after  ihearing  witDesses,  the  court  of  appeal  will 
not,  except  in  cases  of  extreme  pressure,  reverse 
his  decision  :  but  where  the  decision  of  the  court 
does  not  depend  upon  the  credibility  of  the  wit- 
nesses, but  on  the  iDferences  from  the  evidence 
drawn  by  the  judge,  his  decision  may,  even  with- 
out such  pressure,  be  reversed  by  the  court  of 
appeal.  The  Glannihanta  and  The  Transit ^  1 
P.  D.  283  :  34  L.  T.  934  ;  24  AV.  R.  1033  ;  3  Asp. 
M.  C.  339— C.  A. 

The  court  of  appeal  will  not  revei*se  a  judg- 
ment of  the  court  of  admirwltv  which  has  been 
arrived  at  after  hearing  witnesses  and  on  their 
credibility.  The  Si^terg,  45  L.  J.,  Adm.  39 ;  I 
P.  D.  117  ;  34  L.  T.  338 ;  24  W.  R.  412 ;  3  Asp. 
M.  C.  3220— C.  A. 

The  reasons  for  judgment  of  the  county  court 
judge,  as  well  as  for  that  of  the  high  court, 
should  be  before  the  court  of  appeal  when  a 
further  appeal  is  allowe<l  to  that  court.  The 
iSwallmv,  36  L.  T.  231  ;  3  Asp.  M.  C.  371— C.  A. 

When  the  court  of  admirahy  has  given  no 
opinion  on  a  question,  which  in  the  opinion  of 
the  court  of  appeal  is  a  vital  one  in  the  cause, 
the  court  of  appeal  will  decide  that  question  on 
the  evidence  before  them.  TJie  C.  M,  Palmer 
and  Tlie  Lariiax,  29  L.  T.  129  ;  21  W^  R.  702  : 
2  Asp.  M.  C.  94. 

In  Claimi  for  Salvage  as  to  the  Qnantum.] — 
iSfe^e  XVIII.  Salvage. 


To   Court   of  Appeal   firom   Divisional 


Court.] — Where,  on  appeal  from  a  county  court 
in  an  admiralty  cause,  the  probate,  divorce  and 
admiralty  division  alters  the  judgment,  an 
appeal  lies  without  leave  to  the  court  of  appeal 
under  s.  10  of  the  County  Courts  Acts,  1875,  not- 
withstanding s.  45  of  the  Judicature  Act,  1873. 
The  Lydw,  58  L.  J.,  Adm.  37:  14  P.  D.  1  ;  59 
L.  T.  843  ;  37  W.  R.  161— C.  A. 

From  County  Court.]— See  col.  1014  ;  The 
Dart  J  infra,  col.  1017. 

Collision — ^Seasons  of  Hautical  Assessors.] — 

Where  in  a  collision  action  the  nautical  assessors 
sitting  in  the  admiralty  division  reduce  their 
reasons  into  writing,  parties  appealing  from  their 
decision  are  not  entitled  to  see  these  reasons  or 
have  copies  of  them  for  the  purposes  of  the 
appeal.  Th^  Bamhee,  56  L.  T.  725  ;  6  Asp.  M.  C. 
130— C.  A. 

Staying  Proceedings  pending  Appeal  to  House 
of  Lords.] — When  an  appeal  is  brought  from  the 
court  of  appeal  to  the  house  of  lords  in  an 
admiralty  action  in  which  bail  has  been  given  by 
the  parties,  an  application  by  the  appellant  to 
stay  execution  pending  the  api:eal  will  not  be 
grantetl,  unless  special  circumstances  are  shewn 
by  affidavit.  The  Antwt  Lyle^  55  L.  J..  Adm.  62 ; 
11  P.  D.  114  ;  65  L.  T,  676 ;  34  W.  R.  647  ;  6  Asp. 
M.  C.  50— C.  A. 

Appeal  from  an  Inferior  Court— Application  to 
adduce  firesh  Evidence.] — An  application  to 
allow  fresh  evidenc<j  to  be  adduced  at  the 
hearing  of  an  admiralty  appeal  from  an  inferior 
court  may  be  made  to  a  single  judge  of  the 
admiralty  division.  The  Eclipue,  14  P.  D.  71  ; 
60  L.  T.  899  ;  6  Asp.  M.  C.  409. 


Appeals  in  Prise  Cases.] — Origin  and  history 
considered.     Brymer  v.  Atkins^  1  H.  Bl.  164. 

b.  To  Privy  OounoiL 

Time  for — Prom  Vice- Admiralty  Court.] — The 

time  for  appealing  from  the  judgment  of  a  vice- 
admiralty  court  is  governed  strictly  by  the  rules, 
and  regulations  made  by  order  in  council,  June- 
27,  1832.  The  Brinhilda,  45  L.  T.  389  ;  4  Asp. 
M.  C.  461— P.  C. 

Excuse  for  Delay.] — Where  the  time  for 

appealing  from  a  vice-admiraltj'  court  has  expired, 
owing  to  a  delay  by  counsel  in  advising  on  the 
success  or  failure  of  such  appeal,  such  delay  being- 
caused  by  counsel's  waiting  for  the  decision  of 
another  appeal  pending  Ixifore  the  privy  council, 
which  decision  it  is  reasouably  possible  may  throw- 
light  on  the  appeal  to  be  advised  upon,  such 
apologj'  may,  in  the  absence  of  circumstances  to. 
destroj'  its  eflFect.  induce  the  committee  to  ailow 
the  prosecution  of  the  appeal  under  26  &  27  Vict. 
c.  24,  s.  23.  The  R'wirdo  Schmidt,  Ca^tsanora  v> 
B^g.,  L.  R.  1  P.  C.  115;  12  Jur.  (N.s.)  127  ;  U 
VV.  R.  617. 

Prom  Admiralty  Courts.] — The  time  for 

appealing  from  any  court  of  admiralty  jurisdic- 
tion is  iimitetl  to  fifteen  days  by  the  practice  of 
the  court.     Th^,  Brinhilda,  supra. 

An  appeal  from  the  high  court  of  admiralty 
asserted  after  ten,  but  before  fifteen  days  from 
the  sentence,  was  in  time.  The  VUter^  Laird 
V.  Brownli^,  Lush.  424  ;  1  Moore,  P.  C.  (N.S.)  31  ; 
8  Jur.  (N.S.)  1067  ;  10  W.  R.  794. 

A  plaintiff  in  one  of  two  cross-suits  for  damage 
[  arising  out  of  a  collision,  lodged  an  appeal  within 
I  fifteen  days  of  the  decree,  but  did  not  give  to- 
'  the  defendants  notice  thereof  till  after  the  expi- 
ration of  fifteen  days  from  the  date  of  the  decree. 
,  On  a  petition  by  the  defendants  for  leave  to  lodge 
a  cross  api)eal : — Held,  first,  that  the  24  Hen.  8, 
c.  12,  s.  7,  which  provides  that  appeals  shall  be 
made  by  the  parties  aggrieved  within  fiftetn  days- 
after  judgment,  is  confined  to  causes  cognizable 
in  the  ecclesiastical  courts.   TJie  Flort-nce  Night- 
ingaJe  and  The  Mceander,  1  Moore,  P.  C.  (N.a.> 
42  ;    32  L.  J..  Adm.  1  ;   8  Jur.  (N.S.)  1067  ;   a 
L.  T.  765  ;  10  W.  R.  794. 

Held,  secondly,  that  the  limitation  of  the  time 
of  appealing  from  a  decree  of  the  high  court  of 
admiralty  to  fifteen  days  depends  not  upon  legis- 
lative enactment,  but  uix)n  long-established  prac- 
tice.   Ih, 

The  judicial  committee  is  not  precluded  either 

,  by  statute  or  by  practice  from  recommending  an 

extension  of  the  time  in  which  an  appeal  may 

!  be  made  in  cases  which  call  for  such  indulgence. 

Ih. 

The  time  for  appealing  from  the  high  court 
of  admiralty  to  the  privy  council  was  fifteen 
davs.  The  Hitter,  1  Moore,  P.  C.  (N.S.)  31  ;  10 
W^  R.  794. 

From  Vice-Admiralty  Court— Bail.]— Rule  1» 
of  the  Privy  Council  Rules  of  1865,  regulating- 
appellate  procedure  from  vice-admiralty  courts, 
by  which  an  appellant  is  required  to  give  bail  in 
200/.  to  answer  the  costs  of  appaiL,  is  not 
impliedly  repealed  by  rule  150  of  the  Vice- 
Admiralty  Court  Rules  of  1883,  by  which  an 
appellant  may  be  reciuired  to  give  security  not 
exceeding  300/.  for  the  costs  of  the  appeal,  but 
the  ir.dicial  committee  has  a  discretion  in  fitting 
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cases  to  release  the  appellant  from  givinj^rsecurity 
under  rule  15  of  the  Privy  Council  Rules,  1866. 
The  Henketh,  Hunter  v.  The  Uexlteth,  «1  L.  J., 
P.  C.  84  ;  [1891]  A.  C.  628  ;  66  L.  T.  306  ;  7  Asp. 
M.  C.  160— P.  C. 

Baport  of  Vioe-Admiralty  Conrt.  ]— Where,  upon 
the  hearing  of  an  appeal  to  the  privy  council 
from  a  judgment  uj)on  the  rejxjrt  of  the  registrar 
of  a  vice-admiralty  court  the  privy  council  is 
of  opinion  that  the  report  must  be  referred  back 
for  the  finding  of  other  facts  and  figures,  such 
reference  will  be  to  the  registrar  of  her  majesty 
in  ecclesiastical  and  maritime  appeals,  if  con- 
venient and  less  expensive  than  a  reference  back 
to  the  vice-admiralty  court.  The  City  of  Ptflthig, 
59  L.  J.,  P.  C.  88  :  15  App.  Cas.  438  ;  63  L.  T! 
722  ;  6  Asp.  M.  C.  572— P.  C. 

Appeal  firom  Vice-Admiralty  Conrt — Security 
to  restore  Ship  —  Nature  of  Beeogniianee.] — 

Thouj^h  the  security  taken  was  in  the  form  of  a 
debt  to  the  king,  not  being  taken  in  a  court  of 
record,  it  was  not  a  recognizance,  but  operated 
as  a  stipulation  to  abide  the  decision  of  the  court 
of  ap])eal.  Origin  and  history  of  ap))eals  in 
prize  cases  considered.  Brymer  v.  Atkins^  1 
H.  Bl.  164. 

Wlien  it  Liei.] — In  any  admiralty  or  vice- 
admiralty  cause  the  right  of  appeal  to  the  privy 
council  is  i>erempted  by  any  proceedings  being 
taken  by  the  appellant  under  the  decree  to  be 
appealed  from.     The  BrinJiilda,  supra. 

An  offer  by  a  defendant  out  of  court  (o  pay 
the  plaintiff  a  specific  sum  and  costs,  made  after 
judgment  pronouncing  the  defendant  liable  in 
general  damages,  does  not  perempt  his  right  of  ] 
a[>peal.    Laird  v.  Broionlie,  supra. 

Interlocntorj  Katters.]— Before  24  k  25 

Vict.  c.  10,  s.  30,  there  was  no  appeal  from  an  ' 
interlocutory  order,  which  was  a  mere  grievance  : , 
but  the  cause  being  api)ealed  on  the  merits,  the ' 
party  might  bring  the  grievance  to  the  notice  of . 
the  suj)erior  court.    Failing  to  do  so,  the  i)arty  I 
was  held  to  adopt  the  interlocutory  order  ;  and, 
uix>n  the  cause   being  reniitte<l,  was  estopped 
from  moving  the  court  to  rescind  such  ortler. 
The  William  Hutt,  Lush.  25  ;  Swabev,  696  ;  2 
L.  T.  448. 

Adduction  of  Freih.Evidenee.] — A  s))ecial  libel 
of  appeal,  with  allegation  and  responsive  allega- 
tion, pleading  new  matter,  admitted  by  the  court 
of  ap))eal,  and  evidence  taken  thereon.  The 
Kewport^  Swabey,  317. 

An  allegaiion  pleading  facts  noviter  ad  noti- 
tiam  perventa,  admitted  by  the  appellate  court, 
and  evidence  taken  viva  voce  thereon.  DumUxis 
V.  iZft/.,  The  Laura,  3  Moore,  P.  C.  (N.8.)  181. 

On  a  motion  for  leave  to  aclduce  fresh  evidence 
before  the  hearing  of  an  appeal,  it  appeared  that 
the  evidence  might  have  been  adduced  at  the 
hearing  in  the  court  below,  if  application  hail 
been  ma<le  to  jwstpone  the  hearing  for  that  pur- 
pose, but  that  no  such  application  was  made. 
The  committee,  therefoi*e,  refused  to  admit  fur- 
ther evidence,  and  dismissed  the  motion,  with 
costs.  The  Scindia,  35  L.  J.,  P.  C.  53  ;  L.  R.  1 
P.  C.  241  ;  12  Jur.  (N.8.)  534. 

Semble,  where  an  objection  is  taken  to  the 
exclusion  of  evidence  by  the  judge  of  the  admi- 
ralty division,  the  proper  course  is  to  apply  for 
a  new  trial  on  that  ground,  and  not  to  tender 


the  evidence  afresh  in  the  court  of  appeal.  The 
!  Sir  Rahert  Peel,  43  L.  T.  364  ;  4  Asp.  M.  C.  321 
;  — C.  A. 

,  Principles  of  Dealing  with  Judgment  or  Decree 
'appealed  againet.] — Where  a  disputed  fact, 
involving  nautical  questions,  is  raised  by  an 
I  appeal,  as  in  a  case  of  collision,  the  court  will 
,  not  reverse  the  decree  appealed  from,  unless  con- 
'  clusively  satisfied  that  the  decree  is  wrong,  even 
though  the  court  may  entertain  doubt«  as  to  the 
I  finding  of  the  admiraltv  court.  The  Julia,  14 
'  Moore,  P.  C.  210  ;  LushI  224. 

The  court  must  be  satisfied  that  the  decree  is 
,  founded  on  some  substantial  mistake,  either  in 
I  liw  or  fact.  General  Iron  Screw  CJ.  v.  Mom,  15- 
;  Moore,  P.  C.  122. 

Although  there  may  be  considerable  doubt  in 
,  the  estimate  taken  by  the  court,  in  respect  of 
'  the  evidence  of  the  witnesses  upon  questions  of 
I  nautical  skill,  yet,  considering  the  advantage 
'  that  court  has  with  the  assistance  of  the  Trinitv 
j  mastei-s,  the  a))peal  court  must  be  satisfied 
that  the  com*t  below  was  wrong,  to  justify  a 
reversal  of  such  finding.  The  C\*njttitutionf 
I  I)tan  V.  Mark,  2  Moore,  P.  C.  (n.s.)  453. 

Though  the  judicial  committee  will  not  lay 
i  down  any  exclusive  rule  as  to  appeals  from  judg- 
I  ments  of  the  court  of  admimlty,  upon  questions 
which  are  entirely  of  fact,  yet  they  arc  most 
reluctant  to  come  to  a  conclusion  different  from 
that  of  the  judge  of  the  court  below,  merely  on 
a  balance  of  testimony  :  the  judge  having  had 
the  opi)ortunity  of  seeing  and  testing  the  conduct 
and  demeanour  of  the  witnesses.  The  Alice  and 
The  Prinee»«  Aline,  38  L.  J.,  Adm.  5  ;  L.  B..  2 
P.  C.  245  ;  19  L.  T.  678  ;  17  W.  R.  209. 

Security  for  Coiti.] — See  The  Helene,  ante,  col. 
1011. 

o.  From  County  Court. 

When  it  Lies.] — Cross  causes  of  damage  heard 
together  in  a  county  court  are,  as  to  the  right  of 
appeal,  to  be  cousi(lered  distinct.  Tlw  EUzabethy 
39  L.  J.,  Adm.  53  ;  L.  R.  3  A.  &  E.  33 ;  21  L.  T. 
729. 

The  plaintiff  in  a  cause  of  damage  in  a  county 
court  claimed  lOOZ.,  and  recovei*ed  an  amount 
under  50/.  : — Held,  that  no  appeal  lay  to  the 
court  of  admiralty.    lb. 

The  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  8.  27,  provides  that  the  judge  of  the  court 
of  admiralty  may,  on  sufficient  cause  being 
shewn  to  his  satisfaction,  allow  an  appeal  from 
a  final  decree  or  order  of  a  county  court  in  an 
admiralty  cause  to  be  prosecuted,  notwithstand- 
ing that  the  instrument  of  appeal  has  not  been 
lodged  in  the  registry  of  the  court  of  admiralty 
within  ten  days  from  the  date  of  the  decree  or 
oixler  appealed  from  : — Held,  that  an  application 
for  leave  to  appeal  under  this  section  was  rightly 
made  to  the  judge  of  the  court  of  admiralty 
sitting  as  a  judge  of  the  high  court  of  justice. 
The  Two  Brother*,  45  L.  J..  Adm.  47  ;  1  P.  D.52  ; 
33  L.  T.  792  ;  24  W.  R.  112  ;  3  Asp.  M.  C.  99. 

No  appeal  lies  from  the  decision  of  a  county 
court  in  a  salvage  cause  where  there  is  a  tender 
of  less  than  bOl.  and  that  tender  is  upheld,  the 
amount  tendered  being  the  amount  "  decreed  or 
ordered"  within  the  Couiitv  Courts  Admiralty 
Jurisdiction  Act.  1868  (81  '&  32  Vict.  c.  71), 
s.  31.  The  Fyenmrd,  34  L.  T.  918 ;  3  Asp. 
M.  C.  218. 
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A  plaintiff  claiming  an  amount  not  exceeding 
50^.  in  an  admiralty  cause  in  a  county  court,  is 
precluded  from  appealing  from  the  decision  of 
the  court  by  s.  31  of  the  County  Ck)urts  Admi- 
Talty  Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71). 
TJie  Falcon,  47  L.  J.,  Adm.  66 ;  3  P.  D.  100  ;  38 
L.  T.  294  :  26  W.  B.  696  ;  3  Asp.  M.  C.  666. 

By  a  decree  of  the  city  of  London  court  an 
action  of  damage  instituted  in  that  court  in  the 
sum  of  30Z.  was,  after  having  been  heard  on  the 
merits,  dismissed  with  costs.  The  plaintiff 
appealed.  At  the  hearing  of  the  appeal  the 
respondent  objected  to  the  jurisdiction  of  the 
court  to  entertain  the  appeal.  The  court  dis- 
missed the  appeal  on  the  ground  that  as  the 
appellant,  if  successful,  could  not  have  recovered 
more  than  SOI.  in  the  action,  he  was  precluded 
from  appealing  by  the  County  Courts  Admli-alty 
Jurisdiction  Act,  1868,  s.  31.    lb. 

The  restriction  *is  to  amount  due  applies  only 
to  appeals  by  defendants.  T/ie  Doctor  Van 
TJmnnen  Tdlaw,  20  L.  T.  960  ;  17  W.  B.  899. 

Ezteniion  of  Time.]— The  power  of  extending 
the  time  for  appealing  from  a  decree  or  order  of 
a  county  court  in  an  admiralty  suit,  conferred  on 
the  judge  of  the  court  of  admiralty  by  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868, 
s.  27,  may,  since  the  coming  into  operation  of  the 
Judicature  Act,  1873,  be  exercised  by  the  judge 
of  the  couit  of  admiralty  sitting  as  a  judge  of 
the  high  court  of  jiLstice.  The  Tuoo  Brothers, 
supra. 

The  iK)wer  conferre<l  by  s.  27  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  to 
extend  the  time  within  which  an  instrument  of 
appeal  may  be  lodged,  provided  sufficient  cause 
be  shewn,  is  not  altered  or  curtailed  by  s.  6  of 
the  County  Courts  Act,  1875,  this  latter  section 
providing  an  alternative  mode  of  a])peal.  Th^. 
Humher^bS  L.  J.,  Adm.  7  ;  9  P.  D.  12 ;  49  L.  T. 
604  ;  32  W.  R.  664  ;  5  Asp.  M.  C.  181. 

Seenrity  for  CoBta.]— Upon  appeal  from  a 
county  court  to  the  court  of  admiralty,  security 
for  the  costs  of  the  appeal  must  be  given  in  the 
county  court,  and  not  in  the  court  of  admiralty. 
The  Forext  Qu^en,  40  L.  J.,  Adm.  17  ;  L.  R.  3 
A.  &  E.  299  ;  23  L.  T.  544  ;  19  W.  R.  167. 

Jndge'i  Notes  on  Appeal.] — In  an  appeal  to 
the  court  of  atlmiralty  from  a  county  court 
where  there  is  a  conflict  between  the  transcript 
of  the  notes  of  evidence  and  the  judgment  taken 
by  a  shorthand- writer  in  the  county  court,  and 
the  county  court  judge's  own  notes,  the  version 
given  by  the  county  court  judge  must  be  accepted 
as  binding  ;  and  if  the  county  court  judge  alters 
the  shorthand -writer's  notes  so  as  to  con'espond 
with  his  own  vei-sion,  the  court  of  admii-alty 
will  oi*der  the  alteration  so  made  to  be  carrietl 
into  effect  in  the  printetl  copies  of  the  ap|)endix. 
The  Rftithioaite  Hall,  30  L.  T.  233  :  2  Asp. 
M.  C.  210. 

In  the  absence  of  the  judge's  notes  of  evidence, 
the  court  of  admiralty  on  the  api)eal  allowed 
a  witness  to  be  examined  who  had  given  evidence 
in  the  court  below.  The  C.  S.  ButUr,  L.  R.  4 
A.  d:  E.  238  ;  31  L.  T.  549  ;  23  W.  R.  113  ;  2  Asp. 
M.  C.  408. 

Where  there  were  no  notes  of  the  evidence 
taken  before  the  county  court  and  no  judge's 
notes,  the  judge  of  the  admiralty  division 
onlercd  the  appeal  to  be  heard  in  vivA  voce 


evidence.    The  Conjidenoe,  The  Sumn  Elizabeth^ 
40  L.  T.  201  ;  4  Asp.  M.  C.  79. 

Evidenoe  on  Appeal.! — The  court  may  order 
witnesses  to  be  examined  viv&  voce  at  the  hear- 
ing of  a  cause  of  appeal  from  the  county  court. 
Hut  such  order  will  not  be  made  except  under 
special  circumstances.  The  Buny  Bee,  L.  B.  3 
A.  &  E.  527  ;  26  L.  T.  690  ;  20  W.  R.  803  ; 
1  Asp.  M.  C.  293. 

Wherever  there  is  a  probability  of  an  appeal, 
notes  of  the  evidence  given  in  the  county  court 
should  be  taken  by  a  reporter  duly  appointed 
according  to  the  provisions  contained  in  the 
rules  for  regulating  the  admii'alty  jurisdiction  of 
the  county  court.     Ih. 

The  court  of  admiralty  is  very  cautious  as  to 
admitting  fresh  evidence  at  the  hearing  of  an 
appeal  from  the  county  court,  and  will  not  do 
so  unless  the  principles  of  justice  require  the 
admission  of  such  evidence.  Tl^e  Moar$ley,  29 
L.  T.  663  ;  1  Asp.  M.  C.  471. 

Semble,  that  surprise  is  a  ground  for  the 
admission  of  fresh  evidence  An  application  for 
admission  of  evidence  refused  on  the  ground 
that  there  was  no  surprise  shewn.    Ih^ 

An  application  to  allow  fresh  evidence  to  be 
adduced  at  the  henring  of  an  admiralty  appeal 
from  an  inferior  court  may  be  made  to  a  single 
judge  of  the  admiralty  division.  Th4!  Erlipfe, 
14  P.  D.  71  ;  60  L.  T.  899  ;  6  Asp.  M.  C.  409. 

Leave  to  Appeal.] — As  a  general  rule,  the  court 
of  admiralty  will  not  grant  permission  to  appeal 
from  a  decree  or  an  onler  of  the  court  maae  on 
appeal  from  a  county  court  except  in  cases  where 
the  law  is  doubtful,  or  where  the  facts  are  such  as 
to  leave  a  substantial  doubt  on  the  mind  of  the 
court  whether  the  conclusion  at  which  it  has 
arrived  is  right,  or  where  the  pecuniary  interest 
involved  is  large.  The  Samuel  Lalng,  39  L.  J., 
Adm.  42  ;  L.  R.  3  A.  &  E.  284  ;  22  L.  T.  891. 

Leave  to  set  down  an  api>eal  from  a  county 
court  judge  in  admiralty,  which  could  not  be  set 
down  without  leave,  was  refused  by  the  judge  of 
the  admiralty  division.  On  appeal  from  this 
decision,  the  court  of  appeal  held  they  had  no 
jurisdiction  to  interfere.  The  Atttstel,  47  L.  J., 
Adm.  11  ;  2  P.  D.  186  ;  37  L.  T.  138  ;  26  W.  R. 
69  ;  3  Asp.  M.  C.  488.  And  see  The  Bona,  supra, 
col.  1010. 

From  County  Court.] — Appeal  lies   by 

I  permission  of  the  judge  below  to  the  high  court 
from  an  interlocutor^'  oixler  made  by  a  county 
court  in  an  admiralty  action,  although  the 
action  is  for  a  less  sum  than  50/.  The  Alert, 
Cnited  Steam  T»g  Co,  v.  The  Alert  (^Otcners),  11 
R.  702  ;  72  L.  T.  124  ;  7  Asp.  M.  C.  544. 

Interloeutorj  ICatter.] — Under  a.  26  of 

the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  leave  to  appeal  from  an  interlocutory  order 
in  county  court  actions  on  the  admiralty  side 
must  be  obtained  from  the  county  court  judge, 
and  this  enactment  is  still  applicable  to  such 
actions,  notwithstanding  the  genei^  provisions 
of  s.  120  of  the  County  Coui-ts  Act,  1888,  and 
hence  a  party  cannot  appeal  from  such  orders 
without  leave.  The  Cf/Jthwrre,  59  L.  J.,  Adm. 
57  ;  15  P.  D.  121  ;  62  L.  T.  814  ;  38  W.  R.  623  ; 
6  Asp.  M.  C.  515. 

Judgment  of  Countj  Court  varied  lij 
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without  Lmto.] — ^Where  a  diyisional  court  of 
the  probate,  (bvorce  and  admiralty  division 
*' alters"  on  appeal  the  judgment  of  a  county 
court  in  an  admiralty  action,  an  appeal  lies 
without  leave  from  the  judgment  of  the  divisional 
court  to  the  court  of  appeal.  Th^  Dart,  62 
L.  J.,  Adm.  32  ;  [1893]  P.  33  ;  1  R.  572  ;  69  L.  T. 
251  ;  41  W.  R.  153  ;  7  Asp.  M.  C.  353— C.  A. 
And  see  The  Lydia,  supra,  coL  1011. 

Amount  deereod  not  exceeding  £50— Question 
of  Law.] — The  effect  of  s.  120  of  the  County 
Courts  Act,  1888,  is  to  give  an  appeal  from  a 
decision  of  the  county  court  on  a  point  of  law 
in  an  admiralty  action,  although  the  amount 
decreed  to  be  due  does  not  exceed  50Z.  Thr 
Men,  61  L.  J.,  Adm.  68  ;  [1892]  P.  67  ;  66  L.  T. 
387  ;  40  W.  R.  415  ;  7  Asp.  M.  C.  174. 

An  appeal  now  lies  to  the  high  court  from  the 
decision  of  a  county  court  on  a  question  of  law 
in  an  admiralty  action,  although  the  amount  of 
the  judgment  does  not  exceed  50Z.,  and  although 
no  security  for  costs  has  been  given  ;  the  general 
words  of  s.  120  of  the  County  Courts  Act,  1888, 
by  implication  re{)ealiDg,  so  far  as  regards 
appeals  on  questions  of  law,  the  special  pro- 
visions contained  in  ss.  26  and  31  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868.  The 
Di'Unw,  64  L.  J.,  Adm.  8  ;  [1895]  P.  40  ;  6  R.  810  ; 
71  L.  T.  544  :  43  W.  R.  65  ;  7  Asp.  M.  C.  523— C.  A. 

Per  Lord  Esher,  M.R.  :  An  appeal  on  a  ques- 
tion of  law  in  an  admiralty  action  in  the  county 
court  is  now  governed  by  the  act  of  1888. 
whether  the  amount  does  or  does  not  exceed 
50Z. ;  an  appeal  on  a  question  of  fact  in  such  an 
action  is  still  governed  by  the  act  of  1868,  and 
must  comply  with  the  conditions  in  ss.  26  and 
31.    Ih. 

Crou-appeal — Jnriidietion.]  — The  divisional 
court  has  no  jurisdiction  to  hear  a  cross-appeal 
the  subject-matter  of  which  it  has  no  jurisdiction 
to  hear  as  an  original  appeal.  The  Alne  Holme, 
62  L.  J.,  Adm.  51  ;  [1893]  P.  173  :  1  R.  607  ;  68 
L.  T.  862  ;  41  W.  R.  572  ;  7  Asp.  M.  C.  344. 

Judgment  of  Aieeeaort,  not  of  the  Jndge.] — 
See  The  Fred,  ante,  col.  1000. 


24.  Costs. 

a.  Qenerally. 

In  Salvage  Aetioni.]— ^e^  XVIII.  Halvaoe, 
ante,  cols.  674,  seq. 

In  Collision  Aetione.]— <S^  XX.  Collibiok* 
ante,  cols.  855,  seq. 

In  PoBseseion  Suit.] — See  The  Virtue,  ante, 
coL  957. 

Certifieate  fbr.] — The  defendants  in  an  action 
for  damage,  before  any  statement  of  claim  had 
been  delivered,  admitted  their  liability  for  the 
damage,  and  by  consent  the  question  of  amount 
was  by  an  order  of  court  referred  to  the  registrar 
and  merchants  to  report  thereon.  At  the  refer- 
ence before  the  registrar  the  plaintifEs  claimed 
as  damages  2952.  l£.  Id,  The  registrar  reporte<l 
to  the  court  that  there  was  due  to  the  plaintiffs 
199Z.  18*.  6rf.  Afterwards  they  moved  the  judge 
to  condemn  the  defendants  in  the  costs  of  the 
action  and  of  the  reference.    Evidence  was  given 


on  affidavit  in  support  of  the  motion  to  the 
effect  that  the  plaintiffs  at  the  time  their  action 
was  instituted  were  liable  to  a  claim  for  salvage 
in  respect  of  services  rendered  to  their  vessel 
after  the  collision,  and  that  subsequently  and 
before  the  reference  60/.  had  been  paid  and 
accepted  in  settlement  of  such  claim : — Held, 
that  the  court  had  jurisdiction  to  certify  that 
the  case  was  a  fit  case  to  be  tried  before  it,  and 
that  the  proper  order  to  be  made  was  that  the 
plaintiffs  should  have  the  costs  of  the  action,  but 
that  each  party  should  bear  their  own  costs  of 
the  reference.     The  Willmmina,  3  P.  D.  97. 

Since  the  Judicature  Acts  it  is  not  necessary 
to  obtain  a  certificate  to  enable  a  plaintiff  to 
recover  his  costs  in  an  action  in  the  high  court, 
where  such  action  is  within  the  admiralty  juris- 
diction of  the  county  court,  but  not  within  its 
common  law  jurisdiction.  Tlie  Emflhhman,  38 
L.  T.  756.     See  also  The  Xaomi,  infra,  col.  1022. 

Coets  in  Ctobb  Cantei  of  Damage.] — In  cross 
causes  of  damage  the  defendants  in  the  principal 
suit  alleged  various  defences,  and  established 
only  the  defence  of  compulsory  pilotage.  The 
court  refused  to  apportion  the  costs,  so  as  to  allow 
the  plaintiffs  the  costs  of  the  defences  they  had 
established.  Tfie  Schwa n,  The  Bahert  Morrison, 
43  L.  J.,  Adm.  18  ;  L.  R.  4  A.  &  E.  187 ;  30L.T. 
537  ;  22  W.  R.  748  ;  2  Asp.  M.  C.  269. 

Separate  Appearanoe  at  Trial.]  —  Where  a 
party  obtains  leave  to  appear  separately  at  the 
trial,  he  does  so  subject  to  his  costs  being  dis- 
allowed. Th^  Longford,  50  L.  J.,  Adm.  28  ;  6 
P.  D.  60 ;  44  L.  T.  254 ;  29  W.  R.  491  ;  4  Asp. 
M.  C.  385. 

Liability  of  Oo-Plaintiffe.]— Immunity  of  a 
co-plaintiff  from  costs  does  not  create  a  like 
immunity  for  the  remaining  co-plaintiffis.  In 
the  admiralty  court  each  co-plaintiff:  is  severally 
liable  for  the  whole  of  the  costs.  Tlie  Leda, 
Br.  &  Lush.  19  ;  32  L.  J.,  Adm.  58  ;  9  Jur.  (N.8.) 
208  ;  7  L.  T.  864  ;  11  W.  R.302. 

Proof  of  Boeumente.l — The  plaintiffs,  in  a 
collision  suit,  subpoenaed  the  receiver  of  wreck 
to  produce  the  original  depositions,  and  did  not 
call  upon  the  defendants  to  admit  copies.  The 
court  pronounced  the  defendants'  vessel  alone 
to  blame,  and  condemned  the  defendants  in  the 
costs  of  suit.  The  registrar  disallowed  the  costs 
of  the  subpoena  and  the  expenses  of  the  attend- 
ance of  the  receiver  of  wreck,  and  the  court 
refused  to  interfere  with  his  decision.  The 
Cromwell,  L.  R.  3  A.  &  E.  316. 

Tender  in  Salvage  Suit.] — Where  a  tender  in 
a  salvage  suit  is  pronounced  for,  the  usual  prac- 
tice is  to  condemn  the  plaintiffs  in  the  costs 
incurred  since  the  time  of  tender,  but  this 
practice  is  not  invariable,  and  where  the  court  is 
of  opinion  that  the  tender  is  not  a  liberal  one,  it 
will,  in  its  discretion,  make  no  order  with  regard 
to  such  costs.  The  Lotus,  7  P.  D.  199  ;  47  L.  T. 
447  ;  30  W.  R,  892  ;  4  Asp.  M.  C.  595.  See  also 
ante,  ool.  669. 

Form  of  Tender — Offer  te  Pay  CoetB.]- A  ten- 
der which  does  not  contain  an  offer  to  pay  coets 
must  specify  the  grounds  upon  which  the  defen- 
dant contends  the  plaintiff  is  not  entitled  to 
costs.     The  Thracia7i,  41  L.  J.,  Adm.  71  ;  L.  R, 
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3  A.  &  E.  504  ;  25  L.  T.  889  ;  20  W.  B.  380  ;  1 
Asp.  M.  C.  207. 

Colliiion — Inevitable   Aooident.]— /S^^    Casetf 
ante,  cols.  858,  seq. 

Co-defendants  —  Costf  of  Snoceisfol  De- 


fendant.]— The  dumb  barge  "  E.,"  while  in  tow 
of  the  steam  tug  "  S.,"  was  damaged  by  a  collision 
with  the  steamship  "  R.  L."  The  owners  of  the 
*'  E."  commenced  an  action  joining  the  owners 
of  both  vessels  as  defendants.  At  the  trial  the 
"  R.  L."  was  found  alone  to  blame  : — Held,  that 
the  owners  of  the  "  R.  L.,"  having  endeavoured 
to  throw  the  blame  on  the  "  S.,"  must  pay  her 
costs  as  well  as  those  of  the  plaintiffs.  The 
River  Lagan,  57  L.  J.,  Adm.  28  ;  58  L.  T.  773 : 
6  Asp.  M.  C.  281. 

Defence  of  Compulsory  Pilotage.] — See 


Cotes  ante,  cols.  856,  seq. 

Costs  of  Kotion.]— The  court  will  not  give  the 
costs  of  appearing  to  consent  to  a  motion  where 
the  partj'  appearing  is  not  in  any  way  prejudiced 
by  the  motion.  The  Achilles,  25  L.  T.  606  ; 
1  Asp.  M.  C.  165. 

Action  in  High  Conrt^Less  than  £800  re- 
covered— High  Conrt  Scale.]— Where  in  action 
of  damage  by  collision  instituted  in  the  high 
court  less  than  300Z.  is  recovered,  the  court,  in 
exercising  its  discretion  as  to  costs,  will  regard 
the  size  of  the  vessels,  the  nature  of  the  collision, 
the  length  of  time  occupied  at  the  trial,  and  the 
judgment  delivered  by  the  court.  Tlu*  SaUhttm, 
[1892]  P.  333 ;  1  R.  543  ;  69  L.  T.  88 ;  7  Asp. 
M.  C.  326. 

Taxation.] — In  an  outport  bill  brought  into 
the  registry  for  taxation  by  a  proctor  who  acted 
as  proctor  for  parties  in  a  caase,  charges  were 
made  for  work  done  in  the  cause  by  a  notary  at 
.an  outport.  The  notary  was  neither  a  proctor, 
an  attorney,  nor  a  solicitor.  A  portion  of  the 
work  for  which  these  charges  were  made  was 
work  connected  with  the  preparation  of  briefs 
and  affidavits  in  the  cause,  and  was  such  as  is 
usually  done  by  solicitore.  The  charges  for  this 
portion  of  the  work  the  court  disallowed.  The 
City  y/  BniiseU,  42  L.  J.,  Adm.  72  ;  L.  R.  4 
A.  &  E.  194  ;  29  L.  T.  312  ;  22  W.  R.  71. 

On  a  taxation  between  solicitor  and  client  of 
the  costs  of  a  cause,  objections  were  taken  on 
behalf  of  the  client  to  charges  occasioned  by  the 
postponement  of  the  trial  and  the  amendmeiil  of 
the  pleadings,  on  the  ground  that  the  postpone- 
ment of  the  trial  anci  the  amendment  of  the 
pleadings  had  been  rendered  necessary  by  the 
negligence  of  the  solicitor  ;  the  registrar  refuse<l 
to  disallow  the  items,  on  the  ground  that  it  was 
not  within  his  province  as  taxing-master  to 
inquire  into  the  question  of  negligence  : — Held, 
that  the  ruling  of  the  registrar  was  right.  The 
Papa  de  Eossie,  3  P.  D.  160  ;  27  W.  R.  367. 

Upon  disallowance  of  a  fee  to  counsel  f(.r 
advising  as  to  the  admissibility  of  a  plea,  the 
-court  reviewed  the  registrar's  taxation,  and 
directed  the  allowance  of  the  fee  and  the  costs 
attendant  thereon.  The  Roven^  31  L.  J.,  Adm. 
132  ;  6  L.  T.  508. 

The  costs  of  an  issue,  upon  which  he  is  unsuc- 
•cessful,  may  be  taxed  against  a  party,  though 
successful  in  the  suit.  TJie  Laurel,  Br.  &  Lush. 
191  ;  33  L.  J.,  Adm.  17  ;  9  L.  T.  457. 


Country   Solicitor   attending   Trial  in 

London — Discretion.] — In  taxing  costs  between 
party  and  party  a  charge  for  the  attendance  of 
the  country  solicitor  at  the  hearing  in  London  is 
discretionary.  Where  in  admiralty  cases  the 
attendance  of  the  country  solicitor,  who  has 
taken  the  examination  of  the  witnesses  and 
managed  the  proceedings  up  to  the  trial,  is 
necessary  for  the  proper  conduct  of  the  case, 
his  charges  for  such  attendance  ought  to  be 
allowed.  Tlw  Sota,  62  L.  J.,  Adm.  17;  [1893] 
P.  73  ;  1  R.  579  ;  69  L.  T.  231  ;  41  W.  R.  479  ;  7 
Asp.  M.  C.  335. 

Printing  Evidence.]— The  parties  to  an 

I  action  between  the  owners  of  the  **  B."  and  the 
"  C."  agreed  that  the  evidence  taken  in  an  action 
between  the  owners  of  the  '*  A."  and  the  "  C," 
and  printed  for  the  puqx)8C  of  an  api)eal,  should 
be  use<l  in  the  action  between  the  "  B."  and  the 
'*  C."  The  plaintiflEs  paid  the  solicitors  of  the 
"  A."  for  such  i)rints,  and  charged  the  sums  so 
paid  in  addition  to  the  regular  charge  of  3rf.  jier 
folio,  as  though  the  printing  had  feen  done  in 
this  action,  under  Ord.  LXVI.  r.  7  : — Held,  on 
objection  to  the  taxation,  that  the  charge  of  3rf. 
per  folio  was  not  improper.  The  MamuufUt^  53 
L.  J.,  Adm.  70  ;  9  P.  D.  126  ;  51  L.  T.  549  ;  33 
W.  R.  172;  6  Asp.  M.  C.  289. 


Third  Counsel.]— In  an  action  arising 


out  of  a  collision  where  damage  had  been  done  to 
the  amount  of  2,700Z.  :— Held,  that  the  chargts 
of  a  third  counsel  should  not  be  disallowed. 
Ih. 


ConnsePs  Fees.] — In  an  action  for  damage 


th 


by  collision,  where  the  damage  to  one  vessel 
amounted  to  20.000^.,  the  I'egistrar,  on  taxation, 
reduced  counsels*  fees  to  sixty  guineas,  forty 
guineas,  and  twenty-seven  guineas ;  the  court, 
on  appeal  from  the  taxation,  allowed  the  original 
fees,  holding  that  they  were  proper  fees  in  a  case 
of  that  magnitude.  The  City  of  LueJtnow^  51 
L.  T.  907  ;  5  Asp.  M.  C.  340. 


Betainers  —  Bef^shers.]  —  Refreshers 


allowed  in  the  admiralty  division  to  senior  and 
junior  counsel ;  but  not  where  the  hearing  of  a 
case  though  taken  on  two  days  does  not  amount 
in  the  >vhole  to  one  day.  The.  Neera,  5  P.  D. 
118  ;  42  L.  T.  743  ;  4  Asp.  M.  C.  277. 

Discontinuance — Commissions  for  Bail.] — ^The 
expenses  of  procuring  bail  for  the  release  of  a 
ship  cannot  be  recovered  as  costs  against  a  plain- 
tiff who  has  discontinued  his  action,  though  in 
certain  circumstances  they  may  be  recovered  as 
damages.  The  JVumida,  The.  Collingrove^  54 
L.  J.,  Adm.  78  ;  10  P.  D.  158  ;  53  L.  T.  681  ;  34 
VV.  R.  156 ;  5  Asp.  M.  C.  483. 

On  Higher  Scale.] — Costs  on  the  higher  scale 
will  only  be  allowwl  under  exceptional  circum- 
stances.  The  Raishy  or  Cardiff  Steamship  Co. 
V.  Baruriek,  54  L.  J.,  Adm.  66  ;  10  P.  D.  114  ; 
53  L.  T.  56  ;  33  W.  R.  938  ;  5  Asp.  M.  C.  473. 

Costs  on  the  higher  scale  will  only  be  granted 
when  special  grounds  of  urgency  or  importance 
are  shown,  as  it  was  intended  that  the  lower 
scale  should  be  the  ordinary  scale.  An  award  of 
I  2,400/.  having  been  made  in  a  salvage  action, 
an  application  under  Ord.  LXV.  r.  9,  for  costs 
on  the  higher  scale  was  made  to  the  court : — 
Held,  that  this  was  not  a  special  ground  so  as  to 
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take  the  case  out  of  the  ordinary  rule.  The 
Hifrace,  53  L.  J.,  Adm.  64  :  9  P.  D.  86  ;  50  L.  T. 
*95  ;  32  W.  R.  755  ;  5  Asp.  M.  C.  218. 

Detention  Feee  at  Oatport.] — Detention  fees 
at  an  outport  are  paid  by  the  party  arresting : 
but  where  the  marshal  arrests  he  has  the  security 
-of  the  ship  for  his  fees.  Hie  Xorth  America tu 
8wabey,  466  ;  Lush.  79. 

Costa  of  Appraieement.] — Costs  of  appraise- 
ment, where  it  does  not  shew  a  greater  value 
than  that  stated  by  the  owners,  are  to  be  borne 
by  the  salvors.  Tiie  Persia n^  I  Not.  of  Cas. 
304. 

Deeree  against  Defendant  Personally.] — The 

admiralty  court  could  decree  a  defen<lant  person- 
ally to  pay  costs,  though  the  ship  was  arrested 
and  bail  given.    The  Volant,  1  W.  Rob.  383. 

Marshal's  Expenses.]  —  See  Th^  Queen,  19 
L.  T.  705. 

Costs  of  Witnesses.] — The  expenses  of  detain- 
ing a  witness  will  not  be  allowed,  unless  it  can 
be  shewn  that  his  detention  was  absolutely 
necessary  to  insure  his  attendance  as  a  witness, 
And  was  not  for  any  other  purpose,  e.g.  merely 
to  watch  the  proceedings  in  a  suit.  Th-e  Bahia, 
L.  R.  1  A.  &  E.  15  ;  11  Jur.  (N.8.)  1008  ;  14 
W.  R.  411. 

A  master's  expenses,  at  the  rate  of  \l.  per  week, 
allowed  from  the  arrest  of  the  vessel  in  March, 
1863,  to  July,  1864,  when  the  defendant  applied 
to  have  the  cause  put  off.    Ih, 

A  pai*ty  in  a  cause  is  not  bound  to  examine 
any  of  his  witnesses  before  the  hearing ;  and  if 
judgment  is  given  in  his  favour  with  costs,  he  is 
in  general  entitled,  with  respect  to  seamen  who 
are  reasonably  detained  by  him  as  necessary 
witnesses,  to  the  expenses  of  maintaining  them 
to  the  time  of  the  hearing.  The  Karla,  Br.  & 
l.ush.  367  ;  13  W.  R.  295. 

In  the  case  (»f  the  witnesses  being  foreign  sea- 
men, a  reasonable  charge  incurred  for  agency  or 
interpretation  may  be  allowed.    lb. 

In  estimating  the  allowance  and  compensation 
for  loss  of  time  in  the  case  of  a  seaman  detained 
to  give  evidence,  the  rate  of  wages  is  a  fair 
criterion.     2' he  Olive,  Swabey,  292. 

The  expenses  of  material  and  necessary  wit- 
nesses may  be  allowed,  though  they  may  not 
have  been  called  at  the  trial.  The  Biddick,  38 
L.  J.,  Adm.  24  ;  19  L.  T.  705. 

Enforcing  Payment — ^Attachment.] — In  a  suit 
for  wages  brought  by  a  master  a  tender  was  made, 
and  accepted.  Proceedings  were  then  taken  in 
the  court  of  exchequer,  under  17  &  18  Vict. 
c.  125,  S8.  61,  65,  to  attach  these  costs  in  the 
hands  of  the  party  from  whom  they  were  due, 
and  such  party  was  compelled  to  pay  them  over 
to  the  judgment  creditors  of  the  master.  The 
proctor  for  the  master  having  received  notice  of 
these  proceedings,  but  not  having  opposed  them  : 
— Held,  that  the  court  of  admiralty  was  bound 
by  the  order  of  the  court  of  exchequer,  and 
could  not  enforce  payment  of  costs  against  the 
mortgagee  in  possession  of  the  vessel,  the  party 
proc^ded  against.  Th£  Olive,  Swabey,  423  ;  5 
Jut.  (n.8.)  445. 

Excessive  Bail.] — ^A  ship  was  arrested,  and 
bail  required  for  an  exorbitant  sum  : — Held,  that 


the  plaintiffs  must  pay  the  costs  and  expenses 
incurred  by  the  defendants  in  giving  this  bail. 
T/ie  George  Gordjn,  53  L.  J.,  Adm.  28  ;  9  P.  D. 
46 ;  50  L.  T.  371  ;  32  W.  R.  596  ;  5  Asp.  M.  C. 
216  ;  and  see  The  Earl  Grey,  1  Spiaks,  180. 

Varying  Decree  as  to.] — A  decree  made  by  a 
former  judge,  as  to  costs  in  a  collision  cause 
where  both  ships  were  held  in  fault,  varied.  Ths 
Monarch,  1  W.  Rob.  21. 

Solicitors'  Lien — Charging  Order — Solicitors 
Act,  1860,  s.  28.] — A  collision  action  was  com- 
promised upon  the  terms  that  the  defendants, 
the  oi\'ners  of  the  "  Paris,"  should  pay  50  per 
cent,  of  the  damage,  each  party  to  bear  their 
own  costs,  and  the  amount  to  be  ascertained  by 
an  arbitrator.  After  the  compromise  the  plain- 
tiff wrote  to  the  defendants'  solicitors,  who  were 
pressing  for  payment  of  money  due  from  the 
plaintiff  to  certain  clients  of  theirs,  and  also  for 
payment  of  certain  costs  due  to  them  from  the 
plaintiff  in  other  matters,  that  they  might  settle 
these  claims  -'out  of  money  coming  in  from 
*  Paris '  s.s."  After  the  arbitrator  had  made  his 
award  the  defendants'  solicitors  sent  to  the  plain- 
tiffs' solicitoi-s  a  cheque  for  a  small  sum,  being 
the  balance  after  payment  of  the  above-men- 
tioned claims.  The  plaintiffs'  solicitors  took  out  a 
summons  under  the  Solicitors  Act,  1862,  s.  25,  for 
a  charging  onier  for  the  amount  of  their  costs  : — 
Held,  that  they  were  entitled  to  the  oixler.  The 
Paris,  65  L.  J.,  Adm.  42  ;  [1896]  P.  77  ;  73  L.  T. 
736. 


b.  Of  Reference. 

Damage.] — It  is  within  the  discretion  of  the 
registrar  to  order  that  all  the  costs  of  a  reference 
shall  be  borne  by  the  defendants,  though  more 
than  one-fourth  of  the  plaintiff's  claim  be  dis- 
allowed. The  Amelli,  23  L.  T.  544  ;  19  W.  R. 
216. 

When  more  than  one-third  of  the  claim  is 
struck  off  at  a  reference  by  the  registrar  and 
merchants,  the  court  will  consider  itself  bound 
by  the  rule  of  practice  as  to  costs,  and  condemn 
the  plaintiff  in  the  costs  of  the  reference,  not- 
withstanding hardship  in  the  particular  case. 
The  Englishman,  38  L.  T.  756.  See  also  TJie 
Williamina,  supra,  col.  1018. 

A  ship  was  damaged  by  another  outward 
bound,  and  the  owners  of  the  injured  vessel,  in 
the  bona  fide  belief  that  their  damage  was  greater 
than  it  actually  was,  instituted  a  suit  in  the  court 
of  admiralty  and  arrested  the  ship  for  a  large 
amount,  but  accepted  bail  and  released  the  ship 
at  once  on  ascertaining  their  actual  damage  ;  the 
defendants  admitted  liability,  and  the  damage 
was  referred  to  the  registrar  ;  the  claim  made  by 
the  plaintiffs  was  a  little  over  300/.,  but  the 
registrar  reduced  the  amount  claimed  by  more 
than  one-third,  and  made  no  report  as  to  costs. 
On  application  by  the  plaintiffs,  the  court  certi- 
fied for  the  cojits  of  suit^  under  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  but 
condemned  the  plaintiffs  in  the  costs  of  the 
reference.  The  yaonii,  32  L.  T.  836  ;  23  W.  R. 
387  ;  2  Asp.  M.  C.  588. 

Where  in  an  action  of  damage,  the  defendant 
sets  up  a  counter-claim  relating  to  the  collision  in 
respect  of  which  the  action  is  brought,  and  both 
ships    are  held  to  blame,  and  a  reference  is 
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ordered  to  ascertain  the  amount  of  damage  sus- 
tained by  each  ship,  each  party  is,  as  a  general 
rule,  entitled  to  the  costs  of  establishing  his 
claim  before  the  registrar,  provided  that  not 
more  than  one-fourth  of  his  claim  has  been  dis- 
allowed. The  Mary,  7  P.  D.  201  ;  48  L.  T.  28  ; 
31  W.  K.  298  ;  5  Asp.M.  C.  38. 

Where  a  plaintiff  in  a  reference  in  a  collision 
action  withdraws  a  large  item  of  his  claim  at  the 
reference,  and  not  befoi-e,  and  he  recovers  less  than 
two-thirds  of  the  amount  originally  claimed,  but 
more  than  two-thirds  of  the  amount  which  remains 
after  his  withdrawal  of  the  above  item,  the 
original  amount  of  his  claim  before  withdrawal 
is  the  claim  upon  which  costs  are  to  be  given, 
and  he  is  not  entitled  to  his  costs.  The  Eilean 
Duhh,  49  L.  T.  444  ;  5  Asp.  M.  C.  154. 

As  by  Ord.  LXV.  r.  1,  of  the  Rules  of  the 
Supreme  Court,  1883,  the  costs  of  all  proceedings 
are  in  the  discretion  of  the  court,  the  general 
rule  of  practice  in  the  admiralty  court  as  to  the 
costs  of  references,  namely,  that  when  more  than 
a  fourth  is  struck  off  a  claim,  each  party  pays 
his  own  costs,  and  when  more  than  a  third  the 
claimant  pays  the  other  party's  costs,  is  wrong, 
and  the  court  must  exercise  its  discretion  accoixl- 
ing  to  the  circumstances  of  each  particular  case. 
TJie  Em  press  EugSnie  (Lush.  140)  oveiTuled. 
The  Frtedeherg,  54  L.  J.,  Adm.  75  ;  10  P.  D. 
112  ;  52  L.  T.  837  ;  33  W.  R.  687  ;  5  Asp.  M.  C. 
426— C.  A. 

Claimant  condemned  in  whole  costs  of  the 
reference  where  a  large  part  of  the  claim  was 
disallowed,  and  no  objection  made  to  the  regis- 
trar's report.  The  J,  J.  HatJiorn,  4  Jur.  (N.8.) 
790. 

Taxation— Interference  with.]— The  court  will 
not  ordinarily  interfere  with  the  registrar's  dis- 
cretion as  to  taxation,  unless  a  mistake  in  prin- 
ciple has  been  made.  The  Keera^  5  P.  D.  118  : 
42  L.  T.  743  ;  4  Asp.  M.  C.  277. 

Coiti  attending  Claim  for  Freight  disallowed.] 

— The  shipowner  claimed  as  damages  for  the 
collision  fi'eight  which  his  ship  might  have 
earned  under  a  charterparty  entered  into  before 
the  collision  for  a  voyage  to  be  performed  after 
the  collision  : — Held,  that  he  must  pay  the  costs 
attending  the  claim  for  freight  at  the  reference. 
The  Simth  Sea,  Swabey,  141. 

Maiten'  Wagei.] — The  rule  obtaining  in  refer- 
ences in  causes  of  collision,  that  if  the  registrar 
strikes  off  more  than  one-third  of  the  plaintiff*s 
claim,  the  plaintiff  shall  be  condemned  in  the 
costs  of  the  reference,  does  not  apply  to  a  refer- 
ence in  a  cause  of  master's  wages  ;  but  the  court 
will  decide  equitably  according  to  the  circum- 
stances of  the  particular  case.  The  Lemvella 
Lush.  147  ;  30  L  J.,  Adm.  1. 

Upon  a  report  by  the  registrar  in  a  cause  of 
master's  wages,  the  conrt  will  not  determine  the 
incidence  of  the  costs  of  the  reference  by  any 
fixed  rule,  but  according  to  circumstances  of  the 
case.    The  WUliam,  Lush.  199. 

On  a  reference  of  the  accounts  in  a  master's 
wages  suit,  more  than  half  of  the  owner's  claim 
of  set-off  and  nearly  two-thirds  of  the  master's 
claim,  were  disallowed.  Charges  of  immorality 
were  made  by  the  owners  but  not  sustained. 
The  master  was  allowed  his  costs  of  reference. 
The  ^rathullan,  6  L.  T.  107. 

Of  Appeal  from  Begietrar.]— See  The  Black 
Prince,  infra. 
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CoBta  to  follow  Event — Special  Oiroomstaneee.] 
— The  costs  of  an  admiralty  action,  both  in  the 
court  of  appeal  and  in  the  court  below,  follow 
the  event  in  the  absence  of  special  circumstances. 
The  Batarter,  69  L.  J.,  Adm.  64  ;  15  P.  D.  37  : 
62  L.  T.  406  ;  38  W.  R.  522  ;  6  Asp.  M.  C.  600— 
C.  A.  S.  P.,  The  Swansea  and  The  Co^ndor,  48 
L.  J.,  Adm.  33  ;  4  P.  D.  116  ;  40  L.  T.  442  ;  27 
W.  R.  748  ;  4  Asp.  M.  C.  115— C.  A. 

Where  leave  neoeisary.] — Costs  not  allowed 
when  the  court  of  api^eal  revei^sed  the  decision 
of  the  court  below  in  an  appeal  for  which  per- 
mission was  necessary.  The  Swallow,  36  L.  T. 
231 ;  3  Asp.  M.  C.  371— C.  A. 

Colliiion — Inevitable  aocident.] — In  an  action 
for  damage  by  collision  in  which  the  defence  was 
inevitable  accident,  the  plaintiffs  obtained  judg- 
ment on  the  ground  that  negligence  on  the  part 
of  the  defenclants  had  been  proved.  On  appeal 
to  the  court  of  a])peal,  the  defence  of  inevitable 
accident  was  established,  and  the  judgment 
reversed  : — Held,  that  as  the  admiralty  court  is 
a  division  of  the  high  court  of  justice,  the 
general  rule,  in  force  in  the  other  divisions — that, 
in  the  absence  of  special  circumstances,  costs 
follow  the  event — ought  to  be  followed  in  that 
court,  and  that  on  the  appeal  being  allowed,  the 
defendants  were  entitled  to  the  costs  both  of  the 
appeal  and  in  the  court  below.  The  MonkseatoHy 
58  L.  J.,  Adm.  52  ;  14  P.  D.  51  ;  60  L.  T.  662  ; 
37  W.  R.  523  ;  6  Asp.  M.  C.  383— C.  A. ;  and  see 
The  Xaples,  55  L.  J.,  Adm.  64  ;  11  P.  D.  124  ;  55 
L.  T.  584  ;  36  W.  R.  59  ;  6  Asp.  M.  C.  30. 

One  or  both  Ships  in  fitnlt.]— When  in  a 

cause  of  collision  the  appellant  was  found  in  the 
court  below  solely  to  blame,  and  condemned  in 
the  whole  damage,  and  the  court  of  appeal  found 
both  parties  to  blame,  and  divided  the  damage, 
costs  of  ap{)eal  were  given.  Tfie  Eyenoord,  Swa- 
bey, 374. 

Where  both  parties  appeal  from  a  sentence, 
pronouncing  both  to  blame,  and  the  sentence  is 
affirmed,  no  costs  of  the  appeal  are  given.  The 
Xorth  American  and  The  Tecla  Carmen,  Swabev, 
358  ;  12  Moore,  P.  C.  331. 

Material  mistakes  in  respect  to  certain  facts  in 
evidence  occurred  in  the  summing  up  of  the 
judge.  The  committee,  though  it  sustained  the 
decree  appealed  from,  under  the  circumsta&cea 
affirmed  the  judgment  without  costs.  General 
Iron  Screw  Co.  v.  Moss,  15  Moore,  P.  C.  122. 

And  see  further  as  to  costs  in  collision  appeals, 
ante,  col.  860. 

Salvage.] — Though  in  appeals  as  to  the  amount 
of  salvage  the  privy  council  generally  did  not 
give  a  successful  appellant  his  costs  of  the  appeal, 
such  appeals  under  the  Judicature  Act  form  tlo 
exception  to  the  general  rule  that  a  successful 
appellant  is  entitled  to  his  costs.  The  City  of 
BerliJi,  47  L.  J.,  Adm.  2  ;  2  P.  D.  187  ;  37  L.  t. 
307  ;  25  W.  R.  793  ;  3  Asp.  M.  C.  491— C.  A.  And 
see  further  as  to  costs  in  salvage  appeals,  ante, 
col.  677. 

From  Begiitrar.] — The  costs  of  an  appeal 
from  the  registrar,  as  a  general  rule,  follow  the 
result  of  the  appeal.  The  Black  Prince,  Lush. 
668. 
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B.  MARINE  INSURANCE. 

I.  Policies. 

1.  Stamping  and  Itequirementn. 

a.  Necessity  of  Stamp,  1028. 
h.  Upon  Alteration,  1030. 

r.  Slips  and  Informal  Contracts,  1032. 
d.  Legality,  1035. 

2.  Ite-IfumraTicfi^  1036. 

3.  D&uble  Ifi»urance^  1039. 

4.  Grant  and  Itmie  of  Policy^  1040. 

5.  Alteratwn  and  Correction^  1041. 

6.  Constructwnj  1043. 

7.  Ratification,  1046. 

8.  Property  in  Policy,  1046. 

II.  Insurance  by  Agents,  Part  Owners,  or 

Trustees,  1046. 

III.  Duration  op  Risk. 

1.  On  Goods. 

«.  What  Goods,  1048. 

b.  On  LoaiUng  or  Landing  Cargo,  1050. 

c.  Mode  of  Loading  and  Landing,  1054. 

d.  What  Port,  1055. 

2.  (hi  Ship. 

a.  Extent  of  Liability,  1058. 

h.  Termination  on  Mooring,  1064. 

c.  Time  Policy,  1067. 

3.  On  Freight,  1068. 

IV.  Nature  op  Risk. 

1.  Perils  of  the  Sea 

a.  Injury  consequential  on,  1073. 

b.  Collision  —  Running-down    Clause, 

1082. 

c.  Whilst  under  Repair,  1085. 

d.  Ship  Missing,  1086. 

e.  Other  Cases,  1087. 

/.  Evidence  of  Loss,  1087. 

2.  Restraint  and  Detention,  1089. 

3.  Stranding. 

a.  Operation  of  Memorandum,  1092. 

b.  What  is,  1093. 

4.  Barratry. 

a.  What  is,  1097. 

b.  Who  can  Commit,  1099. 

c.  Effect  and  Proof  of,  1100. 

5.  Jettison,  1101. 

6.  Fire,  1102. 

7.  Capture  and  Seizure. 

a.  What  amounts  to,  1104. 
*.  Proof,  1108. 

8.  OtJier  Risks,  1109. 

V.  Interest  op  Assured. 

1.  Freight,  1110. 

2.  Goods  and  Cargo,  1118. 

3.  Passage-nwiiey,  1125. 

4.  SeamevLS  Wages,  1126. 

5.  Expected  Profits,  1126. 

6.  Skip  and  Furniture,  1129. 

7.  DecTt  Cargo,  Jettison^  1130. 

8.  Bills  and  Advances  for  Ship's  Use,  1130. 

9.  Bottomry,  Respondentia,  Mortgage,  1132. 
10.  Commission,  1136. 

VOL.   XIIX. 


1 1 .  Expected  Losses,  1 1 36. 

12.  Wagering  Policies,  1137. 

13.  Valued  Policies,  U^. 

14.  Neutral  or  Hostile  Property,  1142. 
16.  Prize,  1143. 

16.  Legal  or  Equitable,  1145. 

17.  Averment  and  Proof  of  Interest,  1145. 

VI.  Warranties. 

1.  Construction  Generally,  1148. 

2.  Nati4}nality,  1149. 

3.  Seaworthiness. 

a.  Sufficiency  generally,  1150. 
*.  On  Time  Policy,  1154. 
e.  Carrying  Goods,  1155. 

d.  Crew,  1157. 

e.  Pilot,  1158. 
/.  Repairs,  1158. 

g.  Tackle  and  Furniture,  1160. 
A.  Lighters,  1159. 
i.  Proof,  1159. 

4.  Position  of  Ship,  1161. 

6.  To  Sail  on  a  given  Day,  1163. 

6.  To  Sail  with  Convoy,  1167. 

7.  Neutrality,  1170. 

8.  Against  Confiscation,  1173. 

9.  Against  Capture,  1176. 

10.  As  to  Cargo,  im. 

11.  Uninsured,  1177. 

12.  Ib'eefrom  Average — See  X.  Losses. 

VII.  Concealment  and  Misrepresentation. 

1.  WJien  Material  generally,  1178. 

2.  Knowledge  of  Agents,  1186. 

3.  Known  Course  of  Proceeding,  1188. 

4.  Intelligence  at  Lloyd's,  1189. 

6.  State  and  Condition  of  Ship  and  Cargo, 
1191. 

6.  Time  of  Sailing,  UU. 

7.  Ship's  Name,  when  in  Danger,  1196. 

8.  Port  or  Place  *of  Sailing  or  Loading,  1197. 

9.  Commencement  of  Hostilities,  1198. 

10.  Terms  of  Insurance,  1199. 

11.  Proof,  1199. 

12.  Chancery  Jurisdiction,  1200. 

VIII.  Voyage. 

1.  General  Legality,  1201. 

2.  Simulated  Papers,  1206. 

3.  Clearance,  1206. 

4.  Deck  Cargo,  1207. 

5.  Hostile  Ports,  1208. 

6.  Ports  under  Embargo,  1209. 

7.  Neutral  Trading,  1209. 

8.  Abandonment  of  Voyage,  1211. 

IX.  Deviation. 

1.  Generally,  1212. 

2.  Stress  of  Weather,   1216. 

3.  Hostile  PoHs,  1216. 

4.  Restraint,  1216. 
6.  Trading,  1217. 

6.  LibeHy  to  Tmtch  at  Ports,  1219. 

33 


1027 


SHIPPING— INSUBANCE— I.  Policies. 


1028 


7.  Seeking  Contoy,  1223. 

8.  Oruiiing,  1223. 

X.  Losses. 

1.  Total  Lots,  1224. 

2.  Constructive  Total  Los*,  1236. 

3.  Average  Lous, 

a.  General  Average,  1240. 
&.  Warranty  against,  1247. 

4.  Adjustmeftt. 

a.  Persons  Adjusting,  1253. 
h.  Computation,  1255. 
e.  Effect  of,  1262. 
d.  Payment,  1266. 

5.  Expenses — Site  and  Labour  Clause,  1268. 

XI.  Abakdonment. 

1.  Notice. 

a.  Form  of,  1277. 

h.  Bv  whom  Given,  1278. 

c.  Time  for  Notice,  1278. 

d.  Acceptance  of,  1282. 

2.  In  wh4it  Cases,  1283. 

3.  On  Loss  by  Perils  of  Sea,  1288. 

4.  On  Capture,  1289. 

5.  Embargo  and  Confiscation,  1292. 

6.  On  Loss  by  other  Means,  1294. 

7.  Effect  of,  on  Freight  and  Cargo,  1294. 

XII.  Sale,  by  Master,  of  Ship  and  Cabgo. 

1.  Ship,  1297. 

2.  Cargo,  1301. 

XIII.  Pbemiums. 

1.  Return  of 

a.  Policy  Void,  1303. 

b.  Voyage  Illegal,  1303. 

c.  Risk  not  Commenced,  or  Incomplete, 

1305. 

d.  Ship  in  Safety,  1306. 

e.  Other  Matters,  1308. 

2.  Payment — Action  for,  1309. 

XIV.  ASSIGNMENT  OP  POLICY,  1311. 

XV.  SUBBOGATION,  1313. 

XVI.  Action  on  Policy. 

1.  Generally, 

a.  Parties,  1314. 

b.  Time  for,  1317. 

c.  Evidence,  1317. 

d.  Consolidation,  1321. 

e.  Payment  into  Court,  1323. 
/.  Arbitration,  1323. 

g.  Pleading,  1325. 

2.  Rights  of  Insurers,  1331. 

3.  Bankruptcy,  1334. 

4.  Interest  Recoverable,  1334, 

5.  Chancery  Jurisdiction,  1334. 

6.  Early  Actions  on  Policies,  1335. 

XVII.  Insurance  Bbokers  and  Agents. 

1.  Retainer  and  Employment,  1335. 

2.  Duty  and  Liability,  1336. 

3.  Authority   to  Pay   and  Receive  Losses, 

1340. 

4.  Set-off,  1342. 


6.  Liability  for  Policy  Moneys,  1344. 

6.  Remuneration,  1344. 

7.  Lien,  1346. 

XVIII.  Insurance  Companies  and  Mutual 
Marine  Insurance  Associations. 

1.  Legality,  1350. 

2.  Actions  for  Contribution,  1352. 
-     3.   Rules,  1357. 

4.  Winding-up,  1363. 


I.  POLICIES. 

1.  Stamping  and  Requirements, 

a.  Necessity  of  Stamp,  1028. 

b.  Upon  Alteration,  1030. 

c.  Slips  and  Informal  Contracts,  1032 

d.  Legality,  1035. 

2.  Re-Ifisnrance,  1036. 

3.  Double  Insurance,  1039. 

4.  Grant  and  Ixsue  of  Policy,  1040. 

5.  Alteration  and  Correction,  1041. 

6.  Constriction,  1043. 

7.  Ratification,  1046. 

8.  Property  in  Policy,  1046. 

1.  Stamping  and  Requirements. 
a.  Neoessity  of  Stamp. 

Under  early  Acts.] — Under  25  Geo.  3,  c.  44, 
where  several  persons  were  interested  in  an 
insurance  all  their  names  had  to  be  inserted  in 
the  policy.  Wilton  v.  Reatson,  1  Park.  Ins. 
(8th  ed.)  16. 

Stamped  policy  is  alone  binding.  Rogers  v. 
McCarthy,  1  Park.  Ins.  (8th  ed.)  39. 

Admissibility  in  Eridenoe.]— By  35  Geo.  3, 
c.  63, 8. 14,  and  48  Geo.  3,  c.  149,  if  several  distinct 
interests  were  insured  in  the  same  policy,  though 
for  one  entire  sum,  on  goods  "  to  be  thereafter 
declared  and  valued"  ;  and  it  appeared  in  face 
that  the  several  interests  included  fractional 
parts  of  lOOZ.,  which  interests  were  afterwards 
declared  and  indorsed  on  the  policy,  such  policy 
could  not  be  given  in  evidence,  nor  was  available 
in  law  to  any  extent,  unless  stamped  with  a 
stamp  of  sufficient  value  to  cover  all  such  frac- 
tional parts ;  though  sufficient  to  cover  the 
entire  sum  insured.  Rapp  v.  Allnutt,  15  East, 
601. 

Where  a  policy  produced  at  the  trial  of  an 
action  has  a  sufficient  stamp,  evidence  will  be 
received  that  it  had  no  such  stamp  when  it  was 
effected,  in  which  case  it  is  a  mere  nullity, 
though  stamped  afterwards  by  order  of  the 
commissioners.  Roderick  v.  Hovil,  8  Camp. 
103. 

A.  insured  a  ship  in  a  mutual  marine  insurance 
association  in  1863,  and  the  policy,  which  was 
not  stamped,  was  annually  renewed  up  to  the 
year  ending  March,  1868.  In  February,  1868, 
the  ship,  with  A.  on  board,  was  lost  at  sea.  The 
loss  of  the  ship  was  reported  to  the  association, 
and  from  entries  in  the  minute-books  the  money 
due  upon  the  policy  was  raised  by  order  of  the 
committee,  but  retained  by  the  secretary  until  a 
personal  representative  to  A.  had  been  appointed. 
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The  company  was  ordered  to  be  wound  up  in 
January,  1870,  and  A/s  widow  obtained  letters 
of  administration  to  him  in  December,  1871. 
Upon  a  claim  by  the  widow  under  the  winding- 
up  for  the  amount  secured  by  the  policy  : — Held, 
that  there  was  a  sufficient  admission  of  liability 
in  the  books  of  the  company  to  enable  the  widow 
to  recover  as  a  creditor  for  the  amount  secured 
by  the  policy,  although,  from  the  absence  of  a 
stamp,  the  policy  itself,  upon  which  the  claim 
arose,  could  not  be  given  in  evidence.  Teign- 
movth  and  General  Mvtual  Shipping  Asttoi'ia- 
Hon,  In  re,  Marfin'x  claim,  41  L.  J.,  Ch.  679  ; 
L.  R.  14  Eq.  148  ;  26  L.  T.  684 ;  1  Asp.  M.  C. 
325. 

Qnettion  for  Jury.]-— On  the  trial  of  an  action 
on  a  policy  in  which  the  existence  of  the  policy 
was  in  issue,  the  plaintiffs,  pursuant  to  notice  to 
produce,  called  on  the  defendant  to  produce  the 
original  policy.   He  declined,  and  they  thereupon, 
with  a  view  of  proving  that  it  had  been  duly 
executed,  proceeded  to  put  in  a  document,  pur- 
porting to  be  a  copy  of  the  policy  which  they 
had  received  from  the  defendant's  broker.    The 
defendant  objected,  and  requested  the  judge  to 
hear  evidence  to  shew  that  no  original  policy 
was  or  ever  had  been  in  existence.    The  objection 
was  overruled,  and  the  alleged  copy  admitted. 
Later  in  the  cause  the  defendant  gave  evidence 
tending  to  prove  that  in  fact  there  had  never 
been  any  duly  stamped  policy,  or  indeed  any 
policy  at  all  executed,  and  the  judge  left  it  to 
the  jury  to  say  whether  there  had  or  had  not 
been  executed  a  duly  stamped  policy  by  the 
defendant.    The  jury  found  in  the  affirmative : — 
Held,  that  the  question  was  rightly  left  to  the 
jury,  inasmuch  as  if  the  judge  had  himself  decided 
it,  he  would  in  fact  have  decided  the  main  issue 
between  the  parties.    Stotoe  v.  Querner,  39  L.  J., 
Ex.  60  ;  L.  R.  5  Ex.  165  ;  22  L.  T.  29  ;  18  W.  R. 
466. 

Letter  referring  to  Rnlei  not  Stamped.] — B. 
A  Co.,  by  letter,  authorised  the  managers  of  a 
mutual  marine  insurance  association  to  insure  a 
ship  with  the  association,  and  undertook  to  abide 
by  the  rules  and  regulations  thereof.  By  the 
rules,  each  insurer  became  liable  to  contribute 
to  the  losses  of  any  other  insurer  in  certain  pro- 
portions. In  pursuance  of  the  authority  given 
by  B.  &  CJo.,  a  duly  stamped  policy  was  issued  to 
them,  which,  however,  contained  no  reference  to 
the  rules : — Held,  that  the  letter,  although  not 
stamped,  was  admissible  in  evidence,  and  that 
B.  &  Co.  were  contributories.  Albert  Average 
AAtociatUyn,  In  re,  Blyth  <J'  Co^g  Catte,  L.  R.  13 
Eq,  529  ;  20  W.  R.  504. 

Court  will  take  Notice  of,  notwitliitanding 
Tarties'  AdmiBiioni.] — In  an  action  on  an  alleged 
contract  of  insurance,  a  special  case  was  stated 
without  pleadings,  from  which  it  appeared  that 
no  stamped  policy  had  ever  been  executed  ;  but 
it  was  stated  that,  for  the  purpose  of  the  case,  it 
was  to  be  taken  as  if  the  defendants  had  executed 
a  valid  policy  in  the  ordinary  form.  The  case 
-was  ordered  to  be  struck  out  on  the  ground  that 
there  was  no  legal  contract,  on  which  the  judg- 
ment of  the  court  could  be  delivered,  and  that 
the  admission  did  not  authorise  the  court  to 
discuss  the  case.  Nixon  v.  Albion  Marine  Insur- 
nnce  Co.,  36  L.  J.,  Ex.  180  ;  L.  R.  2  Ex.  338  ;  16 
L.  T.  568  ;  15  W.  R  964.  I 


80  Vict.  c.  28,  II.  1,  4.]— A  time  policy  embrac- 
ing several  ships  with  separate  sums  insured  on 
each  is  properly  stamped  at  the  aggregate  amount 
insured.  Great  Britain  Steamship  Premium 
Association  v.  }Vhi/te,  19  Ct.  of  Sess.  Cas.  r4th 
ser.)  109. 

Ship  Ingnred  without  Stamped  Policy— Eitop- 
P«l.] — Where  a  member  of  a  mutual  insurance 
company,  afterwards  converted  into  a  limited 
company,  has  vessels  on  its  books  as  insured, 
and  pays  calls,  and  otherwise  acts  as  if  he 
were  a  member  of  the  company,  he  is,  in  any 
action  brought  against  him  by  the  limited  com- 
pany for  calls  on  losses,  estopped  from  denying 
his  liability,  and  from  setting  up  either  any  irre- 
gularity iu  the  transfer  from  the  one  company 
to  the  other,  or  that  the  losses  were  paid  without 
any  stamped  policies  being  entered  into  in  con- 
travention of  30  Vict.  c.  23,  s.  7.  Barrow-in- 
Furness  MutiMl  Ship  Insurance  Co.  v.  Ashburner, 
54  L.  J.,  Q.  B.  377  ;  54  L.  T.  68  ;  5  Asp.  M.  C. 
527— C.  A. 

Policy  iBined  by  Mutual  Company— Sealing — 
Validity— Stamp  Act.]— Where  a  policy  issued 
by  a  mutual  insurance  company  is  sealed  with 
the  company's  seal  and  attested  by  the  manager 
it  is  sufficiently  signed  within  the  meaning  of  the 
Stamp  Act,  30  &  31  Vict.  c.  23,  s.  7.  MaHne 
Mutual  Insurance  Co.  v.  Youtig,  43  L.  T.  441  ; 
4  Asp.  M.  C.  357. 


b.  TTpon  Alteration. 

Where  Stamp  Eeqnired.]— A  stamped  policy, 
on  which  an  unstamped  memorandum  has  been 
afterwards  indorsed,  is  not  admissible,  unless 
the  memorandum  is  also  stamped.  Rex  v.  6^17/- 
son,  2  Leach,  C.  C.  1007  ;  R.  &  R.  138 ;  1  Taunt. 
95. 

Goods  and  specie  to  a  certain  amount  having 
been  insured  by  a  policy  on  ship  or  ships  which 
should  sail  on  the  voyage  insured  between  the 
1st  October,  1799,  and  the  Ist  June,  1800,  a 
memorandum  written  on  the  policy  on  the  11th 
June,  extending  the  time  of  sailing  to  the  1st 
August,  1800,  did  not  require  a  new  stamp,  being 
within  the  35  Geo.  3,  c.  63,  s.  13,  which  provided 
that  the  act  imposing  the  stamp  shall  not  extend 
to  prohibit  the  making  any  lawful  alteration  in 
the  terms  or  conditions  of  any  i)olicy.  Kensington 
V.  Inglis,  8  East,  273  ;  9  R.  R.  438. 

A  policy  of  insurance  duly  stamped  was  effected 
on  a  ship  on  a  voyage  at  and  from  Liverpool  to 
Quebec.  The  ship  being  detained  beyond  the 
intended  time  of  sailing,  the  following  memoran- 
dum was  indorsed  on  the  jx)licy  :  "  The  *  Hebe ' 
being  unavoidably  detained  beyond  the  intended 
time  of  sailing  to  Quebec,  the  voyage  is  changed, 
and  the  vessel  proceeds  from  Liverpool  to  St. 
John's,  New  Brunswick,  at  and  from  thence  to 
London  :  and  in  consideration  of  one  guinea  per 
cent,  additional,  the  underwriters  agree  to  con- 
tinue on  the  risk  until  the  vessel  shall  be  arrived 
back  in  London,  or  her  port  of  discharge  in  the 
United  Kingdom"  : — Held,  that  the  change  of 
destination  of  the  ship,  provided  for  by  the 
memorandum,  was  an  alteration  in  the  t^rms  and 
conditions  of  the  policy,  within  35  Geo.  3,  c.  63, 
s.  13 ;  and,  therefore,  the  policy  so  altered  by 
the  memorandum  did  not  require  a  new  stamp. 
Brockelbank  v.  Sugrue.  1  B.  &  Ad.  81  ;  1  M.  & 
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Rob.  102  ;  5  Car.  &  P.  21  ;  8  L.  J.  (0.8.)  K.  B. 
371. 

Where  there  was  a  policy  on  goods  at  and  from 
S.  to  R.,  and  the  ship  being  driven  into  W.  and 
detained,  the  assured  wrote  to  their  agents  in  L. 
"  that  the  captain  had  been  ordered  to  proceed  to 
C,  as  they  were  not  certain  whether  the  enemy 
might  be  at  R.  or  not,  and  that  the  passage  to  C. 
was  nearly  the  same,  but  rather  the  shortest  and 
safest,  and  they  desinxl  the  agents  to  arrange 
the  matter  with  the  unden\Titers,"  which  letter 
the  agents  receiving  on  12th  July,  applied  to  the 
underwriters  for  their  consent  to  alter  the  policy, 
by  adding  the  words  "  S.  or  M.  after  R."  which 
consent  was  obtained,  and  the  ship  and  goods 
were  afterwards  lost  in  the  voyage  to  C.  : — Held, 
that  this  alteration  did  not  require  a  new  stamp, 
it  being  within  35  Geo.  3,  c.  63,  s.  13.  Ramstrom 
V.  Bell  6  M.  &  S.  267. 

A  policy  effected  on  ship  and  outfit  on  a  voyage 
upon  the  southern  whale  fishery  out  and  home, 
cannot  be  altered  by  consent  after  the  ship  sails, 
and  the  risk  attaches  to  an  insurance  on  "  ship 
and  goods  "  without  a  new  stamp  ;  outfit,  the 
subject-matter  of  insurance,  being  essentially 
different  in  such  a  voyage  from  goods,  and  there- 
fore not  within  the  exception  of  the  35  Geo.  3, 
c.  63, 8.  13,  which  enabled  alterations  to  be  made 
in  the  terms  or  conditions  of  a  policy,  without 
having  a  new  stamp,  so  that  the  thing  insured 
remained  the  property  of  the  same  persons. 
mil  V.  Patt4}n,  8  East,  373  ;  1  Camp.  72  ;  9  R.  R. 
469.  And  see  French  v.  Patton,  9  East,  351  ; 
1  Camp.  180  ;  9  R.  R.  571  ;  Reed  v.  Deere, 
7  B.  &  C.  261  ;  2  Car.  &  P.  624  ;  31  R.  R. 
190. 

A  vessel  having  sailed  and  put  back  to  the 
Downs,  and  then  sailed  again,  laboured  and 
strained  much  from  being  overloaded,  and  then 
put  back  a  second  time ;  and  u{x>n  an  applica- 
tion to  the  underwriters  for  liberty  for  the  ship 
to  go  into  port  to  discharge  part  of  the  cargo,  it 
was  only  communicated  to  them  that  the  ship 
was  too  deep  in  the  water: — Held,  that  the 
memorandum  giving  such  liberty  did  not  require 
a  new  stamp.  Weir  v.  Aberdeen,  2  B.  &  Aid. 
320 ;  20  R.  R.  450. 

A  policy  was  effected  at  four  guineas  per  cent, 
on  hemp,  marked  R.,  and  valued,  with  certain 
returns  of  premium  upon  arrival  at  certain  ports, 
and  warrant<jd  to  sail  before  the  20th  of  Aus^ust, 
which  was  a  summer  risk  and  premium ;  by  a 
memorandum  indorsed,  the  underwi'iters  for  four 
guineas  additional  and  the  return  of  5«.  less  for 
arrival,  absolved  the  assured  from  the  warranty 
of  sailing  before  20th  August,  so  making  it  a 
winter  risk  ;  and  withdrew  the  mark  of  the 
hemp  : — Held,  that  these  were  not  such  altera- 
tions of  the  subject-matter  insured,  and  of  the 
terms  of  the  policy,  but  that  they  might  be  made 
bv  35  Geo.  3,  c.  63,  s.  13,  without  any  new  stamp. 
iluhbard  v.  Jackton,  4  Taunt.  169 ;  13  R.  R. 
574. 

A  broker,  instructed  to  effect  a  policy  on 
goods,  effected  it  on  the  ship  ;  the  mistake  was 
afterwards  rectified  by  the  underwriter  subscrib- 
ing a  memorandum  in  the  margin  : — Held,  that 
no  now  stamp  was  necessary.  Sawtell  v.  Loudon, 
5  Taunt.  359  ;  1  Marsh.  99. 

A  mistake  made  by  an  agent  in  declaring  the 
interest  in  the  margin  of  the  i)olicy  to  be  on  a 
ship  by  a  wrong  name,  may  be  rectified  by 
inserting  the  true  name,  without  a  fresh  stamp. 
Robinston.  v.  Ton  ray,  1  M.  &  S.  217  ;  3  Camp. 
160  ;  13  R.  R.  781  ;  and  see  16  R.  R.  284,  n. 


o.  Slips  and  Informal  Oontraots. 

Slipi,  Effect  of.1 — The  unsigned  underwriters* 
slips  constitute  only  a  provisional  insurance,  not 
binding  in  law  on  the  underwriters ;  and  the 
rights  of  the  parties  must  be  determined  by  the 
policies  when  executed.  Mildred  v.  Ma*fWH*^ 
53  L.  J.,  Q.  B.  33  ;  8  App.  Cas.  874 ;  32  W.  R. 
125  ;  5  Asp.  M.  C.  182— H.  L.  (E.)  Affirming- 
S,  C.  nom.  Herniano  v.  Mildred. 

Ab   Evidence.]— Although  by  30  Yict. 

c.  23,  ss.  4  and  9,  a  slip  in  the  ordinary  printed 
form  of  an  insurance  office,  not  being  8tami)ecU 
is  not  available  as  a  policy,  it  may  be  referretl 
to  for  the  purpose  of  shewing  what  was  the 
intention  of  the  parties  at  the  time  of  the  execu- 
tion of  a  policy  which  is  founded  upon  the  slip. 
lotiidejt  V.  PaHp'c  Fire  and  Marine  Ifuuranrtr 
Co,,  41  L.  J.,  Q.  B.  190 ;  L.  R.  7  Q.  B.  517 ;  2S 
L.  T.  738  ;  21  W.  R.  22 ;  2  Asp.  M.  C.  454— 
Ex.  Ch. 

By  30  Vict.  c.  23,  s.  7,  no  contract  or  agree- 
ment for  sea  insurance  shall  be  valid,  unless 
expressal  in  a  policy : — Held,  that,  notwith- 
standing that  statute,  the  slip  might  be  given  in 
evidence,  though  not  valid  as  a  contract,  as  evi- 
dence of  the  intention  of  the  parties.    Ih. 

A  slip  signed  by  underwriters  is  not  admis- 
sible as  evidence  of  a  contract  of  insurance 
unless  stamped.  Morruton  v.  UniriTgal  Marine- 
Insuranre  Co.,  25  L.  T.  108  ;  1  Asp.  M.  C.  lOl). 
See  S.  C,  27  L.  T.  791  ;  1  Asp.  M,  C.  603 — 
Ex.  Ch. 

Ciutom  as  tc.] — A  custom  whereby  an 

underwriter  is  held  bound  to  issue  a  policy  in 
acconlance  with  the  terms  of  the  slip,  notwith- 
standing that  it  was  discovered  after  the  signing- 
of  the  slip  that  the  subject-matter  of  the  insur- 
ance was  lost,  is  bad.    lb. 

No  Contract  to  Exeonte  Stamped  Policy.] 

— A  Liverpool  insurance  company  employed  the 
firm  of  E.  &  Co.  as  its  agents  in  London.  The 
plaintiff  instructed  P.  &  Co.  to  insure  for  him 
steel  rails,  and  P.  &  Co.  preparetl  a  slip,  which 
was  initialed  by  E.  &  Co.  on  behalf  of  the  insur- 
ance company.  According  to  the  coui-se  of 
business  observed  by  the  insurance  company, 
P.  &  Co.  sent  a  copy  of  the  slip  to  E.  &  Co.,  who 
the  same  night  pent  it  to  the  company  at  Liver- 
pool. P.  &  Co.  paid  to  E.  &  Co.  the  premium 
due  on  the  policy  and  the  amount  due  for  the 
stamp  duty.  The  steel  rails  were  afterwanls- 
totally  lost  by  the  perils  intended  to  be  insured 
against,  and  the  company  then  refused  to 
execute  any  stamped  policy : — Held,  that  no 
action  would  lie ;  for  that  the  initialing  of  the 
slip  and  forwarding  the  copy  slip  to  the  company 
were  parts  of  one  contract ;  and  that  no  further 
contract  could  be  implied  to  execute  a  stam|>ed 
policy  within  a  reasonable  time  after  the  copy 
slip  was  transmitted  to  the  company,  and  as  no- 
stamped  policy  had  been  executed,  30  Vict.  c.  23, 
ss.  7  and  9,  prevented  the  plaintiff  from  main- 
taining an  action.  Fisher  v.  Liverpool  Marine 
Insurance  Co.,  43  L,  J.,  Q.  B.  114  ;  L.  R.  9  Q.  B. 
418  ;  30  L.  T.  501  ;  22  W.  R.  951 ;  2  Asp.  M.  C. 
454— Ex.  Ch. 

The  memorandum,  or  slip,  which,  by  the  cus- 
tom of  Lloyd's,  is  given  by  underwriters  prior  to 
the  grant  of  a  policy  will  not  be  enforced  in 
equity  as  a  contract  to  grant  a  policy.    Morocco- 
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Lan4  and  Trading  Co,  v.  Fry,  11  Jar.  (N.S.)  76  ; 
11  L.  T.  618;  13  W.  R.310. 

Undenvriters  having  executed  to  the  defen- 
dants, iron  merchantH,  a  policy  of  marine  insur- 
ance on  a  cargo  which  suffered  loss,  filed  a  bill 
in  equity  for  a  rectification  of  the  policy,  so  as 
to  make  it  conformable  to  that  which  they  said 
was  the  real  contract  between  the  agents,  in 
proof  of  which  they  produce<l  in  evidence  the 
slip  which  was  signed  by  their  agent  when  pre- 
sented at  Lloyd*8  by  a  clerk  of  the  defendants' 
insurance  broker.  They  denied  that  they  ever 
entered,  or  intended  to  enter,  into  any  contract 
other  than  that  expressed  by  the  policy  : — Held, 
that  as  the  slip  formed  no  contract,  and  there 
was  no  binding  agreement  between  the  parties 
until  the  policy  was  signed  and  the  premium 
paid,  the  bill  must  be  dismissed  with  costs. 
Mackenzie  v.  dmUon,  L.  R.  8  £q.  368. 


On  Contract  to  koep  Ininrod.] — A  plain- 


tiff having  brought  an  action  against  a  ship's 

company  for  the  recovei*y  of  a  debt,  it  was  agreed 

between  the  parties  that  proceedings  should  be 

stayed  and  no  judgment  signed,  upon  the  terms 

that  the  company  should  execute  to  the  plaintiff 

a  mortgage  of  the  sliip  for  the  amount  of  his 

debt,  and  keep  the  same  insured.    On  the  day  contract,  both  meant  to  insure  the  hides  by  the 

before  the  expiration  of  the  then  existing  policy,   vessel  on  which  they  were   actually  shipped, 


lamU  India  Sea  Insurance  Co.,  14  App.  Cas.  83 
—P.O. 

Sifoct  of  Kimomer.]— The  plaintiffs,  by  order 
of  K.,  at  Hamburg,  opened  with  an  insurance 
company  a  policy  on  hides  by  ship  or  ships  to 
the  extent  of  6,0O0Z.  The  slip  was  signed  on  the 
23rd  of  September,  1869,  but  the  policy  had  not 
then  been  made  out ;  on  the  3ra  of  February, 
1870,  one  of  the  plaintiffs  went  to  the  company's 
office,  taking  with  him  the  slip  for  the  5,()00Z. 
policy,  and  filed  up  two  slips,  one  for  2,455/.  on 
hides,  per  "  Socrates,"  and  another  slip  for  2,50()?. 
on  hides  by  another  vessel ;  he  stated  to  the 
clerk  of  the  company  that  it  would  be  more  con- 
venient to  both  parties  to  have  two  separate 
policies,  instead  of  drawing  up  an  open  i)olicy 
for  6,()0()/.,  and  then  declaring  it  on  4,955/.  The 
clerk  acquiesced,  and  initialed  the  two  slips,  and 
afterwards  the  policies  were  executed  by  the 
company.  There  was  a  Norwegian  ship,  the 
"  Socrates,"  and  a  French  ship,  the  "  Socrate,'* 
both  desc:ribed  in  the  Veritas,  the  risk  on  the 
latter  being  greater  than  on  the  former.  The 
hides  insured  by  the  policy  were  shipped  on 
boanl  the  "  Socrate  "  and  lost.  At  the  trial  the 
jury  found  that  the  parties,  on  entering  into  the 


slips  of  policies  were  signed  by  the  underwriters, 
but  the  new  policies  themselves  were  not  com- 
pleted until  three  days  after  the  expiration  of 
the  old  ones  : — Held,  that  this  was  a  non-com- 
pliance on  the  part  of  the  company  of  their 
undertaking  to  keep  insured,  and  that  the  plain- 
tiff was  therefore  entitled  to  sign  judgment. 
Parru  v.  Great  Ship  Co,,  4  B.  &  S.  656;  33 
L.  J.,  Q.  B.  41  ;  10  Jur.  (N.S.)  294  ;  9  L.  T,  379  ; 
12  W.  R.  78. 


to 


On  Winding  up.]— S.  agreed  by  writing 

become  a   member  of  an  association,   each 


whatever  her  name  might  be,  though  they  sup- 
posed it  to  be  the  "  Socrates,"  and  that  the 
company  did  not  mean  only  to  insure  hides  on 
boanl  the  "  Socrates "  : — Held,  that  the  com- 
pany being  bound  on  the  3rd  of  February  to 
insure  hides  on  board  any  ships  selected  by  the 
plaintiffs,  the  misnomer  was  of  no  consequence, 
and  the  company  were  liable.  Iowde$  v.  Padfie 
Fire  and  Marine  Inmirani'e  Co.,  41  L.  J.,  Q.  B« 
190  ;  L.  R.  7  Q.  B.  517  :  26  L.  T.  738  ;  21  W.  R. 
22  ;  1  Asp.  M.  C.  330— Ex.  Ch. 

BiioloBTue  after  Slip  initialed.] — ^When  under- 


member  of  which  on  effecting  an  insurance  on .  writers  have,  by  initialing  a  slip,  made  a  con- 
his  own  ship  became  bound  to  contribute  to  the  |  tract  of  assurance,  which,  although  invalid  at 
loss  of  any  other  member.     S.  agreed  to  become  ,  law    and    in    equity    for    want    of    statutory 
a  member  in  respect  of  an  insurance  for  3lM>/.  on 
his  own  ship,  but  no  stamp)ed  policy  was  ever 
executed.    He  contributed  to  the  losses  of  other 
members,  and  his  own  ship  having  been  injured 
he  made  a  claim  in  i-espect  of  it,  but  before  any 


m 

requisites,  is,  nevertheless,  in  practice,  and 
according  to  the  usage  of  those  engaged  in 
marine  insurance,  a  complete  and  final  contract 
binding  upon  them  in  honour  and  good  faith, 
whatever  events  may  subsequently  happen,  the 


thing  had  been  paid  the  association  was  onlered   assured  need   not  communicate  to  the   under 
to  be  wound  uj) : — Held,  that  under  35  Geo.  3,   writers    facts  which    afterwaitls    come    to    his 


c.  63,  no  agreement  for  insurance  of  ships  can  be 


knowledge  material  to  the  risk  insured  against ; 


valid  unless  duly  stamped  according  to  that  act,  and  the  non-disclosure  of  such  fact*  will  not 
that  therefore  there  was  no  evidence  of  a  binding  vitiate  the  policy  of  insurance  sfterwards  exe- 
mutual    contract    for    insurance    having   been   cuted.     And  it    makes  no  difference  that,  the 


entered  into,  and  that  S.  was  not  a  contributory. 
London  Marine  Insurance  AMociatiwi,  In  re, 
Smith,  Ex  parte,  38  L.  J.,  Ch.  681  ;  L.  R.  4  Ch. 
611  ;  21  L.  T.  97  ;  17  W.  R.  941. 

«Open  Coyer"— BefOial  of  Polieiee  inXermi 
of  Coyer  —  Speeiilo  Performance.]  —  An  open 
cover,  or  proposal  to  insure  before  the  goods  to 
be  insured  are  shipped,  was  given  by  the  respon- 
dents to  M.  in  orcler  that  he  might  give  it  to  the 
charterer,  who  after  shipment  applied  for  policies 
to  the  amount  mentioned  in  the  cover  and  was 
refused: — Held,  that    such   application   constir 


insurance  being  negotiated  by  an  agent  of  the 
assured,  the  slip  was  initial(Kl  subject  to  the 
ratification  of  the  assuretl.  Cory  v.  Patton, 
43  L.  J.,  Q.  B.  181  ;  L.  R.  9  Q.  B.  577  ;  30  L.  T. 
758  ;  23  W.  R.  46  ;  2  Asp.  M.  C.  302. 

See  S.  C,  on  demurrer,  41  L.  J.,  Q.  B.  195,  n. ; 
L.  R.  7  Q.  B.  304  ;  26  L.  T.  161  ;  20  W.  R.  364  ; 
1  Asp.  M.  C.  225. 

An  underwriter  signed  a  slip  effecting  an 
insurance  on  the  freight  of  a  ship  ;  at  the  time 
of  his  so  signing  the  plaintiff  knew  of,  but  did 
not  communicate  to  the  defendant,  a  fact  which 
the  court  held  to  be  a  material  fact,  which  the 


tuted  an  acceptance  of  a  subsisting  proposal,  and  plaintiff  was  bound  to  communicate.  The  defen- 
that  there  was  a  binding  contract  with  the  '  dant  subsequently,  at  the  time  when  he  was 
charterer  to  issue  a  policy  in  terms  of  the  open  ]  fully  ac(iuainted  with  this  fact,  signed  a  policy 
cover.  The  asking  for  two  policies  did  not  pre-  |  in  conformity  with  the  terms  of  the  slip,  but  also 
vent  the  acceptance  being  sufficient  as  there  was  i  at  the  same  time  wrote  a  letter  of  protest  to  the 
a  refusal  to  give  any.    Bhugwandtmn  v.  Nether-  \  plaintiff's  brokers,  declaring  that  he  would  resist 
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any  claim  made  under  the  policy  : — Held,  that 
the  policy  was  vitiated  by  the  concealment,  and 
the  action  was  not  maintainable.  NwhoUon  v. 
Poioer,  20  L.  T.  580. 

Estoppel  by  Conduct.] — Where  the  assurer 


discovers  the  concealment  of  a  material  fact 
between  the  initialing  of  the  slip  and  the  issuiug 
of  the  stamped  policy,  but  issues  the  policy 
without  protest,  he  is  not  estopped  from  disputing 
his  liability,  nor  is  the  burden  of  proof  thrown 
on  him  to  shew  that  the  assured  was  not  misled 
into  treating  the  contract  as  still  subsisting. 
Morrison  v.  Universal  Marine  Iiuiirance  Co.^ 
42  L.  J.,  Ex.  115  ;  L.  R.  8  Ex.  197  ;  21  W.  R. 
774  ;  1  Asp.  M.  C.  503— Ex.  Ch. 


d.  Lesrality. 

And  see  V.  Interest  of  Assured,  12. 
Wagering  Policies,  post,  col.  1137 ;  14. 
Neutral  oe  Hostile  Property,  post,  col. 
1142. 

Under  Eepealed  Acts.] — ^A.  &  B.  were  secret 
partners  in  underwriting,  each  signing  policies 
in  his  own  name  : — Held,  that  such  policies 
were  not  void  under  35  Geo.  3,  c.  63,  s.  11. 
Brett  V.  Beekwith,  26  L.  J.,  Ch.  130 ;  3  Jur. 
(N.s.)  31  ;  6  W.  R.  112. 

A  policy  effected  in  the  name  of  the  broker 
of  the  assured  not  describing  the  broker  as  agent 
was  not  contrary  to  28  Geo.  3,  c.  56.  Be  Viguier 
V.  Swanson,  1  Bos.  &  P.  (N.R.)  346,  n.  ;  4  R.  R. 
825,  n. 

Semble,  a  transfer  by  one  underwriter  to 
another  at  a  higher  premium  his  subscription  to 
a  policy  is  not  a  reassurance  prohibited  by 
19  Geo.  2,  c.  37,  a.  4.  Belvery.  Barnes^  1  Taunt. 
48  ;  9  R.  R.  707. 

A  policy  made  by  a  company  not  subscribed 
by  the  individual  members  of  the  company  is  not 
void  under  25  Geo.  3,  c.  63.  Bowdall  v.  Allan, 
19  L.  J.,  Q.  B.  41.  And  see  Beid  v.  Allan  and 
cases  infra,  col.  1351. 

A.  and  B.  were  in  partnership  carried  on  in  A.'s 
name,  to  insure  ships.  A.  paid  all  the  losses. 
The  partnership  being  illegal  under  6  Geo.  1, 
c.  18,  A.  could  not  recover  from  B.  his  share  of 
the  losses.  Mitchell  v.  Cockhurne^  2  H.  Bl. 
380. 

AdYoncei  on  Ship — Full  intereit  admitted — 
19  Geo.  2,  c.  87,  i.  1.] — See  Smith  v.  Beynolds, 
post,  coL  1132. 

Names  of  Subscribers.] — A  mutual  marine 
insurance  association  issued  policies  signed  by 
managers  per  procuration  of  the  several  mem- 
bers of  the  association  : — Held,  that  this  was  not 
a  specification  of  the  names  of  the  subscribera 
or  underwriters  within  the  meaning  of  the  30 
Vict.  c.  23,  8.  7,  and  that  on  this  ground  the 
policies  were  void.  Arthur  Average  Associatio7i, 
In  re^  Qmj^  Ex  parte,  Hargrove,  Ex  parte,  45 
L.  J.,  Ch.  346  ;  3  Oh.  D.  522  ;  34  L.  T.  388  ;  24 
W.  R.  614  ;  2  Asp.  M.  C.  670— C.  A. 

Companies.] — Since  the  5  Geo.  4,  c.  114, 


where  a  marine  insurance  is  effected  by  an  insu 
ranee  company,  it  is  not  necessary  that  the  name 
of  each  member  of  the  company  should  be 
expressed  in  the  policy.  Beid  v.  Allan,  4  Ex. 
326  :  19  L.  J.,  Ex.  39 :  13  Jur.  1082.  S.  P., 
Bowdall  V.  Clark,  19  L.  J.,  Q.  B.  41 ;  14  Jur. 


311  ;  Ifallett  v.  Bowdall,  18  Q.  B.  2  ;  21  L.  J., 
Q.  B.  98  ;  16  Jur.  462. 

Person  Interested  or  Agent.] — If  an  agent 
residing  abroad  effected  a  policy  without  insert- 
ing his  name  as  agent,  such  policy  was  void  by 
25  Geo.  3,  c.  44  (repealed  by  28  Geo.  3,  c.  56). 
Pray  v.  Eadie,  2  Term  Rep.  313  ;  1  R.  R.  200. 

And  the  name  of  the  paity  interested  must 
have  been  inserted  in  the  policy,  otherwise  he 
could  not  recover  upon  it.  Gtx  v.  Parry,  1 
Term  Rep.  464, 

If  the  name  of  the  broker  effecting  a  policy  ia 
inserted  in  a  policy  as  agent,  it  is  a  sufficient 
compliance  with  28  Geo.  3,  c.  56.  Bell  v.  GiUoHj 
1  Bos.  &  P.  345  ;  4  R.  R.  823. 

In  a  policy  the  persons  interested  were  denomi- 
nated "the  trustees  of  Messrs.  K,  F.  &  Co.": — 
Held,  that  this  might  be  considered  their  usual 
style  and  firm  of  dealing.  Hibbert  v.  Martin, 
1  Camp.  538. 

A  declaration  stating  that  M.  and  another 
caused  to  be  effected  a  policy  containing  that 
J.  G.  &  Co.  did  make  assurance,  and  averring  the 
interest  in  F.  W.  S.,  with  a  promise  by  the  defen- 
dant to  the  plaintiffs,  in  consideration  of  the 
premium  paid  by  them,  was  held  good  after 
verdict ;  for  it  must  be  intended  that  the  plain- 
tiff insured  under  the  names  of  J.  G.  &  Co.,  and. 
that  they  were  proved  to  be  within  one  or  other 
of  the  descriptions  of  persons  in  28  Geo.  3,  c.  56, 
in  whose  names  or  usual  style  or  firm  of  dealing 
insurance  may  be  made.  Mellish  v.  Bell,  15 
East,  4  ;  13  R.  R.  344. 

A.  having  consigned  a  cargo  to  B.,  and  drawn 
bills  on  him  to  the  amount  of  it  in  favour  of  C, 
his  general  agent,  sent  these  bills  together  with 
the  bills  of  lading  to  C,  desiring  him  to  transmit 
them  to  B.,  "  that  B.  may  have  an  opportunity  of 
insuring";  he  also  drew  a  bill  for  300/.  on  C, 
which  was  accepted  ;  B.  refused  to  take  to  the 
cargo  or  accept  the  bills  drawn  on  him  ;  C.  then 
effected  a  policy  in  his  own  name,  and  informed 
A.,  who  approved  of  his  conduct : — Held,  that 
the  policy  was  good  within  28  Geo.  3,  c.  56. 
Wolf  V.  Bomrastle,  1  Bos.  &  P.  316  ;  4  R.  R. 
808. 

Policy  signed  by.  Three  for  ThemselTes  and 
Others— Validity— 30  Vict.  c.  28,  s.  7.]— Aix>licy 
signed  by  three  persons  "  for  ourselves  ami  the 
other  members  of  the  I.  Assurance  Association," 
which  was  an  unincorporated  and  mutual  society, 
does  not  comply  with  30  Vict.  c.  23,  s.  7.  (Lord 
Justice  Clerk  and  Lord  Young,  contra),  Inrer- 
keiihing  Marine  and  Freight  Assurance  Asso- 
ciation V.  MacJienzie,  9  Ct.  of  Sess.  Cas.  (4th  ser.) 
104,S. 

Commission.]  —  Insurance  of  captain's  com- 
mission, &c.  in  the  African  trade  is  legal.  Xinff 
V.  Glover,  2  Bos.  &  P.  (N.R.)  206 ;  9  R.  R.  638. 

2.  Re-Insurance. 

Liability  on.] — Formerly  every  re-insurance 
in  this  country,  either  by  British  subjects  or  by 
foreigners,  whether  on  British  or  on  foreign  ships, 
was  void,  and  an  action  to  recover  the  premiums 
would  not  lie.  Andree  v.  Fletcher,  2  Term  Rep. 
161  ;  3  Term  Rep.  266  ;  1  R.  R,  701.  But  see 
30  &  31  Vict.  c.  23,  s.  3. 

By  a  policy  a  vessel  was  insured  from  Bombay 
to  Calcutta,  and  for  thirty  days  after  she  had  been 
moored  at  the  latter  place.    She  had  arrived  there 
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tcD  days  before  such  policy  was  eflfected  ;  and  on 
receivinjj  news  of  her  arrival,  her  owners  effected 
a  second  ix>licy  on  her  with  the  same  insurers,  by 
which  she  was  insured  at  and  from  Calcutta  to 
Bombay.  The  vessel  was  totally  lost  at  Calcutta 
during  the  continuance  of  the  risk  under  both 
policies,  and  the  insurers  having  paid  the  owners 
as  for  a  total  loss  upon  the  second  policy  sought 
to  recover  the  full  amount  upon  a  policy  of  re- 
insurance which  they  had  effected  of  the  risk 
under  the  second  policy,  without  deducting  the 
money  payable  upon  the  first  policy.  The  court 
was  of  opinion  that  the  second  policy  was  inten- 
ded as  a  substitution  for  the  first,  and  that  the 
original  insurers  were  liable  only  on  the  second 
policy,  and  were,  therefore,  entitled  to  recover 
the  full  amount  on  the  policy  of  re-insurance. 
Union  Marine  Inrurance  Co,  v.  Martin^  35  L.  J., 
C.  P.  181. 

Need  not  be  Mentioned.] — ^An  underwriter 
"  on  goods "  may  reinsure  by  the  same  descrip- 
tion ;  and  the  policy  need  not  be  expressed  to  be 
a  reinsurance.  Mackenzie  v.  Wnitworth^  45 
L.  J.,  Ex.  233  ;  1  Ex.  D.  36 ;  33  L.  T.  655  ;  24 
W.  R.  287  ;  2  Asp.  M.  C.  490— C.  A. 

An  underwriter  having  subscribed  a  marine 
policy  of  insurance  on  certain  goods,  afterwards 
insured  his  risk  by  effecting  with  other  under- 
writers a  policy  on  the  goods  without  stating  that 
the  latter  transaction  was  a  re-insurance.  In  an 
action  by  him  upon  the  second  policy,  a  common 
practice  to  state  the  fact  of  a  re-insurance  in  the 
slip  or  policy  was  admitted  ;  but  the  jury  found 
the  fact  immaterial  and  negatived  concealment : 
— Held,  that  he  was  not  bound  by  law  to  disclose 
the  fact  of  re-insurance  unless  inquiry  were  made 
of  him  with  respect  to  it,  and  was,  therefore, 
upon  the  findings  of  the  jury,  entitled  to  the 
verdict.    /*, 

Beelaratione  of  Biik.] — In  accordance  with  an 
agreement  entered  into  between  the  plaintiffs, 
a  marine  insurance  company,  and  the  defendants, 
a  fire  insurance  company,  the  defendants  sub- 
scribed a  policy  whereby  they  undertook  to  rein- 
sure the  plaintifb  against  loss  or  damage  by  fire 
to  the  extent  of  50,000/.  by  the  ships  as  might  be 
declared  at  and  from  certain  ports  to  destination, 
the  policy  to  be  subject  to  the  same  conditions 
(as  far  as  they  related  to  the  fire  risk  only)  as 
the  original  policy  or  policies,  and  would  pay  as 
might  be  paid  thereon.  The  policy  provid«i  that 
the  arrangement  was  to  be  in  force  for  one  year 
from  the  Ist  of  October,  1876,  and  to  include 
only  such  vessels  as  were  coal-laden  ;  the  policy 
to  be  supplemented  by  furiiher  policies  on  like 
terms  should  the  amount  thereof  not  prove 
sufficient  for  the  year's  transactions.  The  policy 
becoming  exhausted  by  declaration  of  risk,  the 
defendants,  on  the  9th  of  July,  subscribed  a 
second  policy  similar  in  terms  to  the  former 
policy,  and  this  second  policy  becoming  likewise 
exhausted,  a  third  policy  was,  on  the  2oth  of 
October,  subscribed  by  the  defendants,  similar 
in  terms  to  the  former  policies.  On  the  7th  of 
June  the  plaintiff  insured  a  coal-laden  ship,  the 
"  Hampden,"  and  there  was  a  loss  by  fire  of  the 
cargo  on  the  18th  of  September,  which  would 
have  been  covered  by  the  policy  of  insurance  if 
the  risk  had  been  duly  declared,  but  through  the 
negligence  of  the  plaintiff's  manager  the  risk  had 
not  been  declared.  At  the  time  the  third  policy 
was  effected  the  plaintiffs  knew  of  the  loss,  and 
on  the  2nd  of   November   they  declared    the 


"  Hampden  "  and  claimed  for  a  l^ies.  The  plain- 
tiffs having  brought  an  action  to  recover  the  loss, 
it  was  : — Held,  that  the  plaintiffs  were  entitled 
to  recover,  for  that  the  defendants  were  insurers 
in  respect  of  a  marine  risk,  and  as  such  subject 
to  the  U8afi:e  of  underwriters,  stated  in  Stephens 
V.  Australian  Insurance  Co.  (L.  R.  8  C.  P.  18), 
by  which  in  the  case  of  open  policies  on  ships  to 
be  declared,  the  |X)licy  attaches  to  the  goods  as 
soon  as,  and  in  the  order  in  which,  they  are 
shipped,  in  which  order  the  assuretl  is  bound  to 
declare  them,  and  in  case  of  mistake  as  to  the 
order  of  shipment,  the  assured  is  bound  to  rectify 
the  declaration,  which  may,  in  the  absence  of 
fraud,  be  altered  even  after  the  loss  is  known. 
Imperial  Marine  Insurance  Co.  v.  Fire  Insurance 
Corporation,  48  L.  J.,  C.  P.  424  ;  4  C.  P.  D.  166  ; 
40  L  T.  166  ;  27  W.  R.  680  ;  4  Asp.  M.  C.  71. 

**To  pay  as  may  be  paid"  on  Original  Polioy 
— Indemnity  —  Ck>ndition  precedent.] — The  W. 
Company,  having  insured  a  ship,  re-insured  part 
of  their  risk  with  the  E.  Company,  and  duly 
paid  the  premiums.  The  re-insurance  policy  was 
not  an  exact  copy  of  the  original  policy,  but 
contained  the  following  clause  : — '*  Being  a  re- 
insurance applying  to  the  lines  of  the  Western 
Insurance  Company,  Limited,  policy  No.  , 
subject  to  the  same  terms  and  conditions  as  the 
original  policy  or  policies,  and  to  pay  as  may  be 
paid  thereon."  The  ship  insured  had  suffered 
damage  from  the  perils  insured  against,  but  the 
W.  Company  had  not  as  yet  paid  any  part  of  it. 
Both  companies  were  in  liquidation,  and  the 
liquidator  of  the  W.  Company  made  a  claim  in 
the  winding-up  of  the  E.  Company  for  the 
amount  secured  by  the  policy  of  reinsurance  : — 
Held,  that  payment  by  the  W.  Company  on  the 
original  policy  was  not  a  condition  precedent  to 
their  recovering  against  the  E.  Company.  Wes- 
tern Iiuturance  Co.,  Ex  parte,  JEddyitone  Marine 
Insurance  Co.,  In  re,  61  L.  J.,  Ch.  362  ;  [1892] 
2  Ch.  423  ;  66  L.  T.  370 ;  40  W.  R.  441  ;  7  Asp. 
M.  C.  167. 

Appropriation.]  —  The  plaintiffs  were  the 
London  agents  of  an  insurance  company,  who 
had  also  an  agent  at  Calcutta.  The  company 
issued  policies  on  cargoes  proceeding  from  Cal- 
cutta to  the  United  Kingdom,  re-insuring  the 
excess  above  5,000^  on  any  one  ship,  through 
their  agents,  the  plaintiffs,  with  the  defendants, 
lost  or  not  lost,  in  any  one  ship,  as  may  be 
declared.  From  time  to  time  the  plaintiffs 
received  advices  from  the  agent  at  Calcutta, 
stating  the  names  of  the  ships,  and  particulars 
of  the  excess  of  5,000^  upon  each,  whereupon 
they  declared  the  ships  to  the  defendants, 
together  with  the  amount  of  excess,  indorse- 
ments of  which  were  made  on  the  back  of  the 
policy,  which  was  thereby  appropriated  to  the 
particular  risk.  By  a  letter  of  the  15th  February, 
1860,  the  Calcutta  agent  informed  the  plaintiffs 
of  an  excess  insured  by  the  company  on  the  ship 
"  R."  On  the  16th  March  both  the  plaintiffs 
and  defendants  had  information,  as  the  fact  was, 
that  the  "  R."  had  been  destroyed  by  tire.  On 
the  17th  March  the  plaintiffs  appropriated  the 
whole  of  the  amount  remaining  on  the  then  cur- 
rent policy  to  other  ships.  On  the  19th  March 
the  plaintiffs  effected  a  fresh  policy  with  the 
defendants,  in  continuation  of  the  former  one : 
and  on  the  21st  the  plaintiffs  received  the  letter 
of  the  Calcutta  agent  of  the  15th  February  ; 
whereupon  they  immediately  declared    to    the 


1089 


SHIPPING— INSURA.NCE— I.  Polimes. 


1040 


defendants  that  the  policy  of  the  19th  would  be 
appropriated  to  the  excess  of  5,000Z.  on  board  the 
"  R."  ;  and  on  the  26th  March  made  an  indorse- 
ment thereof  upon  the  policy,  the  defendants 
disputing  their  right  to  do  so  : — Held,  that  the 
fact  of  the  loea  of  the  "  R."  being  known  to  both 
plaintiffs  and  defendants  at  the  time  of  the 
issuing  of  the  policy  was  immaterial,  as  it  was 
not  at  that  time  known  to  either  party  that  the 
company  had  undertaken  any  risk  with  respect 
to  the  ship  ;  and  that  the  declaration  and  appro- 
priation were  sufficient.  Gledstanes  v,  Rayal 
jExcli^nge  Insurance  CorporatUm^  5  B.  &  S.  797  ; 
34  L.  J.,  Q.  B.  30  ;  11  Jur.  (N.8.)  108  ;  11  L.  T. 
305  ;  13  W.  R.  71. 

Voyage  ended  when  Policy  effeeted.]  —  The 

defendfuit,  who  had  insured  a  cargo  by  a  certain 
vessel,  lost  or  not  lost,  for  a  certain  voyage, 
believing  such  vessel  to  be  overdue,  effected  a 
policy  of  reinsurance  with  the  plaintiff  on  the 
same  cargo  and  risk.  Before  effecting  the  policy 
of  reinsurance,  the  vessel  and  cargo  had  in  fact 
arrived  safely  at  the  port  of  destination ;  but 
this  was  not  known  to  either  the  plaintiff  or 
defendant  at  the  time  the  policy  was  effected  : — 
Held,  that  the  policy  had  attached,  and  that 
thereifore  the  plaintiff  was  entitled  to  the  pre- 
mium at  which  it  had  been  effected.  Bradford 
V.  Symondgm,  50  L.  J.,  Q.  B.  582  ;  7  Q.  B.  D. 
456  ;  45  L.  T.  364 ;  30  W.  R.  27  ;  4  Asp.  M.  C. 
465— C.  A. 

Conftmction  of  ClaiiBe  *<to  Pay  as  may  be 
Paid"  —  Liability  of  Beinanrer.! — ^A  policy  of 
reinsurance  contained  the  following  clause : 
"Being  a  reinsurance  subject  to  the  same 
clauses  and  conditions  as  the  original  policy,  and 
to  pay  as  may  be  paid  thereon,  but  against  the 
risk  of  total  and  (or)  constructive  loss,  total  loss 
only."  The  ship  insured  by  the  original  policy 
stranded  and  was  abandoned,  and  the  under- 
writers paid  a  total  loss.  The  reinsurers  refused 
to  admit  any  liability  to  pay  under  the  policy  of 
reinsurance,  upon  the  ground  that  the  ship  had 
never  been  shewn  to  be  a  constructive  total  loss  : 
— Held,  that,  upon  the  true  construction  of  this 
clause,  it  did  not  bind  the  reinsurer  to  pay  such 
sum  as  the  insurer  might  choose  to  pay  the 
assured,  w^hether  liable  or  not.  Clvlppendule  v. 
Holt,  65  L.  J.,  Q.  B.  104  ;  73  L.  T.  472  ;  44  W.  R. 
128  ;  8  Asp.  M.  C.  78. 

BeinBurance  against  Pire — Usage  —  Order  of 
Attachment  of  Policies.] — See  Maritime  Marine 
Insurance  Co,  v.  Fire  Relninirance  Co.,  infra, 
col.  1046. 

3.  Double  Insurance. 

Amount  Eecoyerable.  ] — In  a  case  of  double 
insurance,  the  insured  may  recover  the  whole 
against  any  of  the  insurers,  and  leave  him  to 
recover  satisfaction  from  the  rest.  Xcwley  v. 
Reed,!  W.  Bl.  116.  S.  P.,  Rogers  y.  Davis,  1 
Park.  Ins.  (8th  ed.)  601. 

In  an  action  on  a  valued  policy,  it  is  no 
defence  that  the  assured  has  received  the  amount 
of  the  valuation  in  the  policy  from  the  under- 
writers on  another  policy,  if  the  subject-matter 
insured  is  proved  to  be  of  a  value  equal  to  the 
sum  received  and  that  sought  to  be  recovered. 
Bousfield  V.  Barnes,  4  Camp.  228;  16  R.  R. 
780. 

Where  two  policies  for  different  sums  were 
effected  on  goods  on  board  any  ship  or  ships  on  a 


particular  voyage,  and  goods  were  put  in  different 
proportions  on  board  two  ships  which  sailed  on 
the  voyage,  one  of  which  was  lost,  but  the  other 
arrived  in  safety  : — Held,  that  the  insured  might 
apply  either  policy  to  the  ship  which  was  lost. 
Henchman  v.  Offley,  2  H.  Bl.  345,  n. ;  3  Dougl. 
135. 

Bankmptcy  of  Assured — Second  Insurance  by 
Assignees — Payment.] — J.  S.  made  a  policy  on  a 
ship  valued  at  2,500^.,  and  became  bankrupts 
His  assignees  reinsured  for  2,500Z.  ;  and  upon 
the  loss  of  the  ship  the  underwriters  on  the 
second  policy  paid  J.  S.  2,500/.  for  the  loss : — Held, 
that  J.  S.  could  not  sue  on  the  first  policy.  Mor- 
gan  v.  Stockdale,  4  Ex.  615. 


4.  Grant  and  Issue  op  Policy. 

Pormalities.]  —  A  policy  purported  to  be 
signed,  sealed  and  delivered  by  two  of  the  direc- 
tors of  an  insurance  company  in  the  presence  of 
their  secretary,  and  according  to  the  powers 
vested  in  the  directors  by  the  deed  of  settlement 
of  the  company.  This  statement  was  taken,  as 
against  the  company,  to  be  conclusive  that  it 
was  not  only  duly  signed  and  sealed,  but  also 
duly  delivered.  Xenos  v.  Wiekham,  86  L.  J., 
C.  P.  313  ;  L.  R.  2  H.  L.  296 ;  16  L.  T.  800  ;  16 
W.  R.  38. 

A  policy  signed,  sealed  and  delivered  is  com- 
plete and  binding  as  against  the  party  executing 
it,  though,  in  fact,  it  remains  in  his  possession, 
unless  there  is  some  particular  act  required  to  be 
done  by  the  other  party  to  declare  his  adoption 
of  it.    Ih. 

It  is  not  necessary  that  the  assured  should 
formally  accept  or  take  away  a  policy  in  onler 
to  make  the  delivery  complete.    lb. 

After  the  broker  had  prepared  a  slip,  and  the 
proposed  insurer  had  accepted  it,  and  had  pre- 
pared a  policy  in  accordance  with  it,  a  desire 
was  expressed  by  him  and  assented  to  by  the 
undei'^^'riter  that  the  policy  should  be  canoelle<l, 
on  which  a  cancellation  was  in  form  effected  : — 
Held,  that  this  was  not  effectual  as  to  the 
assured,  who  had  not,  in  fact,  given  the  broker 
any  authority  to  cancel  the  policy.    lb. 

Mistake  —  Cancellation.]  —  A  broker  was 
instructed  to  effect  for  a  shipowner  an  insur- 
ance on  a  ship.  The  broker  gave  a  slip  to  C. 
(the  authorise  representative  of  an  insurance 
company),  which  was  accepted,  and  a  policy  pre- 
pared accordingly.  When  the  ^xilicy  (with  the 
amount  debiting  the  broker  with  the  premium) 
was  sent  to  his  office,  duly  signed,  scaled  and 
delivered,  his  clerk  said  there  had  been  a  mis- 
take, that  the  policy  ought  not  to  have  gone 
forward,  and  that  there  was  no  premium  due. 
This  was  repeated  by  another  clerk,  who  came  to 
C.'s  office  for  the  purpose,  and  requested  the 
cancellation  of  the  policy.  C.  acteil  on  these 
representations  (which,  however,  had  been  made 
by  the  broker's  clerks  without  any  authority 
from  the  shipowner),  and  cancelled  'the  policy, 
but  charged  the  broker  with  the  stamp  duty  paitl, 
and  gave  the  policy  to  him  in  order  to  enable 
him,  if  possible,  to  get  a  return  of  the  stamp 
duty  on  it.  The  ship  was  lost,  and  the  ship- 
owner made  his  claim  for  the  loss : — Held,  that 
the  circumstances  were  sufficient  to  shew  an 
execution  and  a  delivery  of  the  policy,  and  that 
the  unauthorised  act  of  the  broker  afforded  no 
answer  to  the  claim.    Ih 
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At  what  Time  Valid.]  — A  policy  on  a  ship 
**lo6t  or  not  lost,"  executed  after  the  ship  is 
known  by  all  the  parties  to  be  lost,  in  pursuance 
of  a  previous  agreement  to  insure,  is  valid.  Mtfad 
V.  Darison.  4  N.  &  M.  701  ;  3  A.  &  £.  303  ;  1 
H.  &  W.  156  ;  4  L.  J.,  K.  B.  193. 

5.  Alteration  akd  Cobbection. 

TTflage  to  Alter.] — A  shipowner  who  was  in 
the  habit  of  receiving  shipments  of  cotton  to  be 
carried  on  deck,  sometimes  at  the  request  and 
risk  of  the  shippers,  sometimes  for  his  own  con- 
venience, and  under  a  clean  bill  of  lading  at  his 
own  risk — to  protect  himself  as  to  jettison  in  the 
latter  case,  enteretl  into  open  policies  of  insur- 
ance as  to  which  the  u^ge  was  that  he  was 
bound  to  declare  all  his  risks  in  order  of  ship- 
ment, and  rectify  any  mistake  even  after  loss 
known.  His  agent,  by  negligence  or  by  mistake, 
gave  a  clean  bill  of  lading  for  a  certain  shipment 
and  gave  no  notice  to  him,  but  such  shipowner 
on  discovering  the  omission  altered  his  declara- 
tion by  inserting  this  shipment  though  after 
loss  known : — Held,  that  the  shipowner  had  an 
insurable  interest,  as  at  law  a  written  contract 
cannot  be  varied  on  the  ground  of  negligence  or 
mistake,  and  was  entitled  to  alter  the  declara- 
tions both  according  to  the  usage,  which  could 
not  be  said  to  be  unreasonable,  and  according  to 
the  doctrine  to  be  deduced  from  decided  cases, 
that  by  the  usages  of  merchants  and  under- 
writers, recognised  by  the  courts  without  formal 
proof,  such  declarations  may  be  altered  even 
after  loss  known,  if  the  alterations  are  made 
innocently  and  without  fraud.  Stephens  v. 
AHttrala*ian  Ifuturance  Co.,  42  L.  J.,  C.  P.  12  ; 
L.  K.  8  C.  P.  18  ;  27  L.  T.  585  ;  21  W.  R.  228  ; 
1  Asp.  M.  C.  458. 

Addition  of  Snbjeet-matter.]— If  a  policy  is 
executed  in  the  printed  form,  without  any 
s]>ecific  subject  of  insurance  being  inserted  in 
writing,  and  the  subject-matter  is  afterwards 
added  in  writing,  ami  the  addition  signed  by 
some  of  the  underw^riters  only,  the  assured 
cannot  recover  against  those  underwriters  who 
do  not  so  sign,  on  the  contract  as  it  stands 
altered  by  the  insertion.  Langhorn  v.  Cohtgan^ 
4  Taunt.  330:  13  R.  R.  613. 

A  jx)licy  originally  underwritten  on  "  ship  and 
outfit"  was,  after  the  ship  sailed,  declared  by 
consent  of  all  parties  to  be  on  ship  and  goods, 
by  a  memorandum  written  on  a  blank  space  in 
the  body  of  the  policy  ;  but  without  any  new 
stamps  ;  and  it  having  been  before  decided,  that 
for  want  of  the  stamp  the  plaintiff  could  not 
recover  as  upon  a  policy  on  ship  and  goods,  as 
declared  by  the  memorandum,  it  was  now  held 
that  he  could  not  recover  upon  the  policy  in  its 
original  state  as  an  insurance  on  "  ship  and 
outfit,"  by  reason  of  the  alteration  apparent 
upon  the  face  of  the  instrument  itself,  and 
which  was  made  by  parties  interested.  French 
V.  Patton  or  Patttn,  9  East,  351  :  1  Camp.  72, 
180,  180  b  ;  9  R.  R.  571.  And  see  mil  v.  Patten, 
8  East,  373 ;  1  Camp.  72  ;  9  R.  R.  469. 

Ab  to  Voyage.] — A  policy  was  effected  on 
goods  from  Batavia  to  Lonclon  ;  after  the  exe- 
cution of  the  policy,  the  time  of  sailing  was 
enlarged  from  the  10th  October  to  the  31st 
December  by  the  assured,  and  acquiesced  in  by 
all  the  underwriters,  except  the  defendant : — 
Held,  that  it  was  a  material  alteration,  although 


the  defendant  had  signed  three  memoranda  sub- 
sequent thereto  :  yet,  not  having  assented  to  it, 
the  policy  was  void  as  to  him  ;  and  that,  con- 
sequently, the  assured  could  not  recover  the 
amount  of  his  subscription.  Fairlie.  v.  Chruttie, 
1  Moore,  114  ;  7  Taunt.  412  ;  Holt,  331  ;  18  R.  R. 
51.5. 

The  owner  of  a  vessel  bound  from  London  to 
Berbicc,  which  had  deviated  by  taking  in  goo<ls 
at  Madeira,  insured  her,  with  notice  to  the 
underwriter  of  the  circumstances,  **  at  and  from 
London  to  Berbice,"  and  inserteii  the  w^ords  *'  at 
sea  "  in  another  part  of  the  policy : — Held,  that 
the  deviation  was  a  good  defence,  as  the  policy 
was  thereby  vacated.  Redman  v.  Lou-aon  or 
Lowden,  5  Taunt.  462 ;  1  Marsh.  136  : 3  Camp.  503. 

A  policy  "at  and  from  A.  and  B."  is  not 
vitiated  by  inserting,  without  the  consent  of  the 
underwriter,  the  words  "  both  or  either."  Clap- 
hum  Y.  Cologan^  3  Camp.  382. 

On  a  policy  on  ship  and  goods  "  at  and  from 
Cuba  to  Liverpool,  with  liberty  in  that  voyage 
to  proceed  and  sail  to  and  touch  and  stay  at  any 
ports  and  places  whatsoever  ;  and  with  leave  to 
discharge  and  take  in  at  any  ports  or  places  she 
might  call  at,  without  prejudice  to  that  insur- 
ance," the  assured,  after  the  subscription  of 
the  policy,  inserted  in  the  body  of  it  the  words, 
"with  leave  to  call  off  Jamaica,"  which  was 
acquiesced  in  by  all  the  underwriters  except  the 
defendant,  without  increase  of  premium : — 
Held,  that  this  was  a  material  alteration,  and 
avoided  the  policy  as  against  the  defendant. 
Forshaw  v.  Chabert,  6  Moore,  369 ;  3  Br.  &  B. 
158  ;  23  R.  R.  596. 

A  policy  from  Calmar  to  Portsmouth  was 
altered  with  the  consent  of  some  of  the  under- 
writers, by  inserting  the  wortls  "or  Weymouth" 
after  Portsmouth : — Held,  that  the  policy  was 
void  against  an  underwriter  who  was  ignorant 
of  the  alteration  when  it  was  made,  although 
afterwanls,  on  being  informed  of  it,  he  said  he 
would  not  take  advantage  of  it.  Campbell  v. 
Chrigtiv,  2  Stark.  64. 

Policy  differing  from  Slip.] — If  a  policy  differs 
from  the  label,  which  is  the  memorandum  of  the 
agreement,  it  shall  be  made  agreeable  thereto ; 
for  the  owner's  agent,  when  he  fetches  the 
policy,  is  not  bound  to  compare  it  with  the  label ; 
and  it  is  not  a  sufiicicnt  ground  in  equity  to  say 
that  the  insurance  is  in  the  name  of  a  trustee, 
unless  he  denies  the  cestui  que  ti-ust  the  use  of 
his  name  in  an  action  at  law.  Motteaux  v. 
London  Atsurance  Co.^  1  Atk.  545. 

Alteration  must  be  in  Writing.] — A  policy 
cannot  be  varied  by  agreement  not  in  writing. 
Koines  v.  Knightley^  Skinner,  54. 

Poliej  on  Goods  in  Ship  **M.,"  her  real 
Name  being  **M.  0." — Alteration.] — A  policy 
was  effected  on  goods  in  the  "  Mary "  by 
mistake,  the  ship  intended  being  the  "Mary 
Galley."  The  "  Mary  Galley "  was  lost,  and 
the  insurera  after  the  loss  consented  to  alter 
the  policy,  and  did  so.  In  an  action  on  the 
policy  : — Held,  that  the  insurers  were  liable  ; 
and  that  they  were  not  entitled  to  an  increase 
of  premium  on  the  ground  that  the  "  Mary  "  was 
the  stouter  ship.    Bates  v.  Grabhani,  Holt,  469. 

Alteration  of  Beetination — Policy  Avoided.] — 

A  ship  is  insured  for  a  voyage  from  Virginia  to 
Rotterdam,  with  leave  to  call  at  a  port  in 
England.     After  the  underwriters  had  signed 
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the  policy  the  destination  was  altered  to  Hull, 
and  a  memorandum  of  the  alteration  was 
indorse<l  on  the  policy.  Hull  is  not  a  port  on 
the  voyage  from  Virginia  to  Rotterdam  : — Held, 
that  the  alteration  avoided  the  policy  as  to  all 
the  underwriters  who  did  not  sign  the  memo- 
randum.   Laird  v.  Bobertton,  4  Bro.  P.  C.  688. 

Immaterial— Addition    of   **  and   Trade."] — 

A  policy  was  effected  on  a  ship  from  Liverpool 
to  Africa,  and  during  her  stay  there  and  from 
thence  ba<;k  to  Liverpool,  with  liberty  to  proceed 
to  and  stay  at  any  ports  of  discharge  and  load- 
ing in  Africa,  to  sell,  barter  and  exchange  goods, 
and  load,  unload  and  reload  goods  at  all  or  any 
of  the  ports  she  might  call  at  and  proceed  to. 
After  the  execution  of  the  policy,  the  assured 
inserted  the  words  "  sell,  barter  and  exchange 
goods,"  as  well  as  the  words  "and  trade,"  after 
those  of  "  during  her  stay,"  and  to  which  several 
of  the  underwriters  assented :  —  Held,  that  the 
alteration  was  unimportant,  and  therefore  did 
not  avoid  the  policy  against  an  underwriter  who 
had  subscribed  bis  initials  to  the  words  "  sell, 
barter  and  exchange  goods,"  but  had  not 
assented  to  the  insertion  of  the  words  "  and  trade," 
although  his  initials  were  subscribed  to  them. 
Sanderson  v.  M'Cullom,  4  Moore,  6. 

So,  where  a  vessel  was  insured  from  Liverpool 
to  Africa,  and  during  her  stay  there  and  back, 
with  liberty  to  sell,  barter,  exchange,  load, 
unload  and  reload  gootls.  After  the  execution  of 
the  policy,  the  assured  inserted  the  words  "  and 
ti-ade  "  in  the  risk  without  the  consent  of  the 
defendant  (an  underwriter),  although  others  had 
assented  thereto : — Held,  an  immaterial  altera- 
tion, as  the  ship  had  liberty  to  trade  without 
the  introduction  of  those  words.  Sandergan  v. 
Syimnt,  4  Moore,  42;  1  Br.  &  B.  426;  21  R.  R.  675. 

Yalne  of  Share.] — A  policy  was  effected  on  the 
plaintiff's  share  of  goods,  valued  at  500Z.,  but 
upon  its  turning  out  that  bis  interest  was  larger, 
the  words  were  added  in  the  margin  of  the 
policy  on  the  plaintiff's  goods,  "say  one-fifth 
valued  at  100/.,"  to  which  the  defendant's 
initials  were  subscribed;  the  declaration  need 
not  notice  the  original  stipulation.  Rohinfon  v. 
Tohin,  1  Stark.  336. 

Further  Premium.]  —  A  policy  containing  a 
warranty  that  the  ship  shall  sail  on  or  before  a 
given  day  may  be  altered  pending  the  risk,  by  a 
memorandum,  whereby  the  underwriters,  in  con- 
sideration of  a  further  premium,  agree  to  cancel 
the  warranty,  and  to  make  a  return  of  premium 
if  the  ship  sails  with  convoy.  Ridsdalc  v. 
Shi'dden^  4  Camp.  107. 

Necesiity  of  Fresli  Stamp.] — See  ante,  col. 
1030. 

Alteration  of  Adventure  Passage  Money  not 
Freight.] — See  Denoon  v.  Home  avvd  Colonial 
Inmrance  0>.,  post,  col.  1124. 

BiU  to  Rectify  PoUcy.]— Bill  to  rectify  a 
policy  of  insurance  dismissed;  there  not  being 
evidence  to  vary  the  contract.  Henkle  v.  lioyal 
ExchaTige  As&ui'anee  Co.,  1  Ves.  sen.  317. 

6.  Construction. 

Rule  for  Construing.] — Policies  of  insurance 
are  to  be  construed  by  the  same  rules  as  other 
instruments,  unless  where,  by  the  known  usage 
of  trade,  or  the  like,  certain  words  have  acquired 


a  peculiar  sense,  distinct  from  their  ordinary 
and  popular  sense.  See  Cazalet  v.  St.  Barhe,  1 
Term  Rep.  191  ;  1  R.  R.  178. 

Policies  are  to  be  construed  according  to  the 
same  rules  as  all  other  written  contracts,  namely, 
by  ascertaining  the  intention  of  the  parties,  ta 
b«  gathered,  in  the  first  instance,  from  the  words 
of  the  instrument,  but  interpreted,  if  necessary, 
by  the  surrounding  circumstances.  Carr  v. 
Mojitefiore,  o  B.  &  S.  408  :  33  L.  J.,  Q.  B.  256  ;  10 
Jur.  (N.S.)  1069  ;  11  L.  T.  157  ;  12  W.  R.  870— 
Ex.  Ch. 

The  words  "  perils  of  the  seas  "  in  a  policy  are 
terms  of  general  import,  upon  which  the  court  is 
to  put  a  construction.  CvofU  v.  Margludl,  7 
Car.  &  P.  697. 

A  policy  of  insurance  was  effected  on  a  ship 
on  22nd  January,  1872,  to  23rd  January,  1873, 
both  inclusive.  These  words  were  written  in  on 
a  printed  form,  which  also  contained  in  print 
the  words  "at  and  from,"  and  "for  this  present 
voyage,"  and  other  similar  wonls  which  were 
commonly  found  in  the  form  of  a  voyage  policy, 
and  which  had  not  been  erased  : — Held,  that 
this  policy  was  really  a  time  policj',  and  its 
character  was  not  affected  by  the  printed  words 
left  in.  Dudgeon  v.  Pembroke^  46  L.  J.,  Q.  B. 
409  ;  2  App.  Cas.  284  ;  36  L.  T.  382  ;  25  W.  R. 
499  ;  3  Asp.  M.  C.  393--H.  L.  (K.) 

A  policy  of  insurance  is  "to  be  constnied 
according  to  its  sense  and  meaning  as  collected  in 
the  first  place  from  the  terms  used  in  it,  which 
terms  are  themselves  to  be  understood  in  their 
plain  ordinary  and  popular  sense,  unless  they 
have  generally  in  respect  to  the  same  subject- 
matter,  as  by  the  known  usage  of  trade  or  the 
like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  words  ;  or  unless  the  context 
evidently  points  out  that  they  must  in  the 
particular  instance,  and  in  order  to  effectuate 
the  immediate  intention  of  the  parties  to  that 
contract,  be  understood  in  some  other  and 
peculiar  sense."  Per  Lord  Ellenborough.  Robert^ 
8on  V.  French,  4  East,  130,  135  ;  4  Esp.  246. 

Written  words  in  policies  to  have  a  greater 
weight  in  case  of  ambiguity  than  the  printed 
words.    lb. 

Construction  of  Condition.] — ^When  a  warranty 
or  a  condition  in  a  policy  of  marine  insurance  is 
expressed  in  clear  terms,  evidence  will  not  be 
admitted  to  shew  that  it  is  to  be  constnied  con- 
trary to  the  apparent  meaning  of  those  terms, 
although  the  desired  construction  may  be  that 
which  has  ordinarily  been  put  upon  it  by  persons 
making  use  of  that  form  of  policy.  Provineinl 
Inguraiiee  Co.  of  Canada  v.  Leduc,  43  L.  J.,  P.  C. 
49  ;  L.  R.  6  P.  C.  224  ;  31  L.  T.  141  ;  22  W.  R. 
929  ;  2  Asp.  M.  C.  338. 

Usage  at  Lloyd's.] — Usage  at  Lloyd's  is  not 
binding  upon  assured  unless  he  knows  of  it. 
Gabay  v.  Uoyd,  3  B.  &  C.  793  ;  5  D.  &  R.  641  ; 
3  L.  J.  (O.S.)  K.  B.  1 16  ;  27  R.  R.  486. 

Usage  cannot  Contradict  the  Policy.] — Evi- 
dence is  not  admissible  to  shew  that  by  usage  the 
risk  on  goods  expires  twenty-four  hours  after 
the  ship  is  moored  in  safety,  when  by  the  terms 
of  the  policy  it  does  not  expire  until  the  goods 
are  "  discharged  and  safely  landed."  Parkinmnt 
V.  Collier,  1  Park.  Ins.  (8th  ed.)  47. 

Usage  of  Trade — Non-communication.  ]--Insur- 
ance  on  fish  from  Newfoundland  to  Portugal. 
The  ship  on  arrival  in  Newfoundland  proceeded 
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to  Sydney,  N.B.,  and  took  in  a  cargo  of  coals, 
which  she  carried  to  Newfoundland,  where  she 
took  in  her  fish,  and  was  lost  on  her  voyage  to 
Portugal : — Held,  that  it  being  the  usage  of  the 
trade  to  make  such  an  intermediate  voyage  as 
that  to  Sydney,  its  non -communication  to  the 
imderwriters  was  immaterial.  Ougier  v.  Jennings^ 
1  Camp.  505  ;  10  R.  R.  739,  n. 

TTsage  as  to  Attachment  of  Polioioi.] — 


See   Maritime  Marine   Insurance    Co.   v.    Fire 
Beinsurance  Cif.^  infra. 

Beinfnraneo.]  — See  Chippendale  v.  Holt. 
supra,  col.  1039. 

« *  lee-bound  "— * '  Open  Water."  ]— By  the  rules 
of  a  mutual  insurance  association,  *'  If  a  ship 
insured  shall  be  and  remain  wrecked,  stranded  or 
sunk  for  a  period  of  four  months  .  .  .  and  during 
such  period  it  shall  have  been  found  impracticable 
to  save  the  ship  .  .  .  the  ship  shall  be  considered 
to  have  been  lost.  .  .  .  Provided  that  a  ship  which 
is  so  situated,  and  ice-bound,  shall  not  be  con- 
sidered as  coming  within  this  rule  or  to  have 
been  lost  unless  and  until  there  shall  have  been 
four  months  ...  of  open  water  after  the 
disaster "  : — Held  (Lopes,  L.J.,  diss.),  that  the 
period  of  four  months  in  the  above  rule  would 
run,  notwithstanding  that  floating  ice  prevented 
salvage  operations,  "  ice-bound "  meaning  that 
ice  is  so  round  the  ship  that  she  could  not  move 
away  out  of  it.  Per  Lopes,  L.J. :  So  long  as 
floating  ice  prevents  salvage  operations,  there  is 
not  "open  water  "  within  the  rule.  Sunderland 
Steamship  Co.  v.  North  of  Englayid  Iron  Steam- 
ship  Insurance  Assn.,  14  R.  196 — C.  A. 

**Premiie8."] — A  fire  insurance  company,  in 
making  out  a  policy  of  insurance  of  a  steamship, 
referring  to  conditions  indorsed,  so  far  as  appli- 
cable, used  one  of  their  printetl  forms  of  condi- 
tions applicable  to  houses,  the  language  being, 
"  if  more  than  twenty  pounds  of  gunpowder  be 
on  the  premises  at  the  time  of  the  loss,  such  loss 
will  not  be  made  good  "  : — Held,  that  the  word 
"  premises  "  equally  applied  to  a  ship,  the  wortl 
being  in  legal  language  often  used  to  denote 
"the  subject  or  thing  previously  expressed." 
beacon  Life  Assurance  Co.  v.  Gibb,  1  Moore, 
P.  C.  (N.8.)  73  ;  9  Jur.  (N.8.)  185  ;  7  L.  T.  574  ; 
11  W.  R.  194. 

Held,  also,  that  parol  evidence  was  not  admis- 
sible to  prove  that  the  word  ''  premises  "  w&snot 
intended  to  include  the  steamer.    lb. 

Held,  also,  that  one  of  the  conditions  having 
specified  a  limited  quantity  of  gunpowder  to 
be  carried  on  board,  it  was  quite  immaterial 
whether  the  fire  was  or  was  not  occasione<l  by 
more  than  the  specified  quantity  of  gunpowder 
being  on  board.    Ih 

•*In  the  Month  of  Oetober."]— Warranty  to 
sail  in  the  month  of  October  explained  by 
evidence  of  merchants  to  mean  not  after  October 
25th.     Chavraiid  v.  Angerstern,  Peake,  61. 

Parol  Eridenee.] — Parol  evidence  a<lmitte<l  to 
explain  the  meaning  of  "at  and  from*'  a  port. 
See  Moxon  v.  Atki?u,  3  Camp.  200  ;  13  R.  R. 
789. 

'*No  St.  Lawrenee'' — Conitmotion.] — See 
Birrell  v.  Dryer^  post,  col.  1162. 

Valned  Polioy^ Value  not  Filled  in.] — See 
Asfar  V.  Blundcll,  post,  col.  1142. 


Beinsnranoe  againet  Fire — TTeage — Beelara- 
tion  of  Biike— Order  of  Attaehment] — The 
plaintiffs,  a  marine  insurance  company,  agreed 
with  the  defendants,  a  fire  insurance  company, 
that  the  defendants  should  reinsure  them  against 
loss  by  fire  of  coal-laden  ships  insuretl  by  the 
plaintiffs  between  certain  ports,  during  the  con- 
tinuance of  the  agreement.  Policies  to  cover 
risks  upon  such  8hi{)s  as  might  be  declared  by 
the  plaintiffs  were  issued  and  sub.scribe<l  by  the 
defendants.  A  usage  was  admittetl  as  between 
merchants  and  undeiw^riters  that  in  case  of  open 
{)olicies  upon  ships  to  be  declared  the  policies 
attached  upon  and  in  order  of  the  declarations  ; 
and  that  in  case  of  mistake  the  declaration  was 
rectified  sometimes  after  the  loss : — Held,  that 
the  usage  applied  as  between  the  plaintiffs  and 
defendants.  Maritime  Marine  Insurance  Co.  v. 
Fire  Ileinsurance  Co.,  40  L.  T.  166  ;  4  Asp.  M.  C. 
71. 

Eaet  India  Company's  Polioiei.] — East  India 
insurances  include  the  chance  of  detention  by 
the  charterers  in  India  and  the  risk  of  the  country 
voyage  there.  The  policy  construed  by  reference 
to  the  East  India  Company's  charterparty,  which 
was  well  known.  Salvador  v.  HoptinSy  3  Burr. 
1707. 

Action  on  policy  of  insurance  on  goods  in  ship 
chartered  by  East  India  Company.  Defence  that 
the  loss  was  during  a  voyage  not  covered  by  the 
policy  : — Held,  that  the  custom  of  the  East  India 
Company  as  to  ordering  ships  chartered  by  them 
on  voyages  such  as  that  in  question  must  be 
taken  to  have  been  in  the  knowledge  of  the 
insurers.     Grant  v.  Delacour^  1  Taunt.  463,  467. 

7.  Ratification. 

After  Knowledge  of  Lobb.]— A  policy  on 
freight,  valued  at  a  certain  sum,  was  made  by 
charterers  on  behalf  of  themselves  and  those 
interested,  in  the  usual  terms.  It  came  to  the 
knowledge  of  the  shipowners,  but  not  till  after 
they  ha<l  heard  of  the  loss.  They  then  claimed 
the  benefit  under  it  : — Held,  that,  there  being 
satisfactory  evidence  of  the  policy  having  been 
made  on  the  owners'  account,  it  was  open  to 
them  to  ratify  it,  even  after  they  had  knowledge 
of  the  loss.  Williams y.  North  China  Insurance 
Co.,  1  C.  P.  D.  767 ;  35  L.  T.  884  ;  3  Asp.  M.  C. 
342— C.  A. 

8.  Property  in  Policy. 

Property  of  the  ABinred.] — The  policy  when 
effected  is  the  property  of  theinsurecl.  Harding 
V.  Carter^  1  Park  Ins.  (8th  ed.)  5. 


II.  INSURANCE  BY  AGENTS,  PART 
OWNERS,  OR  TRUSTEES. 

Ininrance  by  Agent — ^Lien  on  PolioyMoneyB.] 

— Merchants  in  London,  upon  the  instruction  or 
shipping  agents  at  Havannah,  after  receiving  the 
shipping  documents  of  a  cargo  of  tobacco  con- 
signed to  them,  effected  policies  on  the  cargo 
for  the  benefit  of  all  whom  it  might  concern. 
The  Havannah  agents  shipped  the  tobacco  in 
their  own  name,  but  were  in  fact  acting  as  com- 
mission agents  for  the  Havannah  o^niers  of  the 
tobacco.  The  Ix)iidon  merchants  before  insuring 
had  notice  that  the  Havannah  agent  had  an 
unnamecl  principal.  A  total  loss  occurred,  and 
the    London    merchants    received    the    policy 
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moneys,  after  receiving  notice  that  the  moneys 
were  claimed  by  the  Havannah  principals : — 
Held,  that  the  latter  were  entitled  to  the 
moneys,  and  that  the  London  merchants  were 
not  entitled  to  a  lien  upon  the  moneys  for  the 
balance  of  their  general  account  with  the 
Havannah  agents  ;  and  that  in  an  action  by  the 
Havannah  principals  against  them  for  the  moneys 
they  could  set  off  nothing  but  premiums,  stamps 
and  commission  for  insurance.  Mildred  v.  Mas- 
poTut,  53  L.  J.,  Q.  B.  33  ;  8  App.  Cas.  874  ;  49 
L.  T.  685  ;  32  W.  K.  125  ;  5  Asp.  M.  C.  182— 
H.  L.  (E.) 

Authority    to    Inforo — Bhlp^i    HnBband.]— 

A  ship's  husband  has  jio  power  to  insure  except 
by  authority  of  all  the  owners.  French  v. 
Ihulton,  5  Burr.  2727. 

Clerk    of   Coniignee.]  —  A   clerk   of   a 


foreign  consignee  having  enected  a  policy  in 
England  to  cover  the  goods  sent  to  his  master, 
and  the  policy  having  been  adopted  by  the 
latter  : — Held,  that  the  jury  were  justified  in 
finding  that  the  clerk  had  authority  to  insure. 
Barlttw  V.  Leckie,  4  Moore,  8. 

Part   Owners.]  —  One   of    several  part 


owners  of  a  ship,  without  any  ex|)ress  authority 
from  the  others,  effected  a  joint  insurance  upon 
the  entire  ship,  charging  the  premium  and  com- 
mission in  the  ship's  accounts,  which  were  open 
to  the  inspection  of,  and  were  actually  inspected 
by,  the  other  owners,  and  not  objected  to : — 
Held,  that  the  jury  was  warranted  in  finding 
that  the  managing  owner  had  a  joint  authority 
to  effect  an  insurance  for  the  whole ;  and  that 
consequently  all  the  owners  were  liable  to  the 
broker,  notwithstanding  the  credit  was  in  the 
first  instance  given  to  the  managing  owner  alone 
— it  appearing  that  the  broker  was  ignorant  of 
the  names  of  the  other  owners.  Ruhinson  v. 
Gleadow,  2  Scott,  250 ;  2  Bing.  (N.C.)  150  ;  1 
Hodges,  245. 

Although  one  part  owner  of  a  ship  has  no 
implied  authority,  as  such,  to  order  assurances  to 
be  effected  on  account  of  the  other  part  owners, 
yet,  if  they  are  in  partnership  together,  an  order 
to  insure  the  ship  given  by  one  will  render  all 
liable.    Hooper  v.  Lvuhy,  4  Camp.  66. 

One  part  owner  cannot,  by  omering  an  insur- 
ance of  the  ship  without  authority  from  another, 
charge  the  other  with  any  part  of  the  premium, 
unless  the  other  afterwards  assents  to  the  insur- 
ance.    Bell  V.  Humphries,  2  Stark.  3r>4. 

Where  part  owners  of  a  vessel  authorise  co- 
owners  to  insure  the  whole  vessel,  and  after- 
wards assign  their  interest  in  the  freight,  and 
the  assignees  do  not  give  express  notice  of  the 
assignment,  the  co-owners  are  entitled  to  insure 
the  vessel,  and  deduct  the  costs  of  insurance 
from  the  freight.  Lindsay  v.  Oibhs^  3  De  G.  &  J. 
690 ;  28  L.  J.,  Ch.  692  ;  6  Jur.  (N.S.)  376  ; 
7  W.  R.  320. 

An  action  is  maintainable  by  an  a.ssured  part 
owner  of  a  vessel  against  an  insurance  broker, 
who  has  received  from  the  underwriters  the  full 
amount  of  the  sums  subscribed  on  a  total  loss, 
although  there  are  several  other  persons  in- 
terested as  part  owners,  who  have  given  the 
defendants  notice  of  their  interest,  where  the 
plaintiff  insured  on  the  whole  ship  generally, 
through  the  intervention  of  his  captain,  who 
gave  the  order  for  effecting  the  insurance. 
Mohertu  v.  Ogilhy,  9  Price.  269  :  23  R.  R.  671. 

When  an  insurance  is  effected  by  a  part  owner 


of  a  ship  generally,  in  his  own  name,  bat  to  an 
amount  exceeding  the  value  of  his  share,  and 
it  is  understood  that  such  insurance  is  intended 
to  cover  the  interest  of  other  persons,  the  other 
part  owners  are,  upon  a  loss,  entitled  to  their 
proportion  of  the  insurance.  Brack  v.  Dovglas, 
4  Myl.  &  Cr.  320. 

Part  Owners,  Liability  for.] — One  part  owner 
cannot  by  ordering  an  insurance  without  autho- 
rity from  another,  charge  the  other  with  any 
part  of  the  premium,  unless  the  other  afterwards 
assent  to  the  insurance.  Ogle  v.  Wrangham^ 
Abbott  on  Shipping  (13th  Ed.)  96. 

Insoranee  as  Tnutee  —  Eeceipt  of  Policy 
Moneys.] — ^A  person  shall  not  be  allowed  to 
detain  to  himself  money  due  upon  a  policy  of 
assurance  wherein  his  name  was  only  made  iise 
of  as  a  trustee,  under  pretence  that  the  cestui 
que  trtist  was  indebted  to  him.  Fell  v.  Lutwid^e, 
Barnard.  Ch.  319. 

III.  DURATION  OF  RISK. 

1.  On  (roods. 

a.  What  Goods,  1048. 

b.  On  Loading  or  Landing  Cargo,  1050. 
e.  Mode  of  Loading  and  Landing,  1054. 
d.  What  Port,  1055. 

2.  On  Ship. 

a.  Extent  of  Liability,  1058. 

b.  Termination  on  Mooring,  1064. 

c.  Time  Policy,  1067. 

3.  On  Freight,  1068. 

1.  On  Goods. 
a.  What  Qoodi. 

Transhipping.] — Where  the  owners  of  goods 
insured  shifted  them  from  one  ship  to  another : 
— Held,  that  they  might  still  recover  for  an 
average  loss  arising  from  the  capture  of  the 
other  ship.  Plantammtr  v.  Staples,  1  Term  Rep. 
611,  n. ;  3  Dougl.  1. 

By  a  policy,  assurance  was  made  "  including 
risk  of  cmf t  to  and  fi-om  the  ship,**  on  linseed- 
oil  cakes,  "  free  of  particular  average  unless 
general,  or  the  ship  was  stranded."  The  cakes 
were  put  on  ]x)artl  a  lighter  at  their  destination, 
and  the  lighter  stranded  and  sank,  whereby  a 
particular  average  los^s  was  sustained  : — Heltl, 
that  the  underwriters  were  not  liable.  Hofman. 
V.  Marshall,  2  Bing.  (N.C.)  383  ;  2  Scott,  559  ;  1 
Hodges,  330 ;  5  L.  J.,  C.  P.  70. 

Several  Vessels.  J — Carriers  on  a  canal  effected 
an  insurance  for  twelve  months,  upon  gooils  on 
board  of  thirty  boats,  named,  between  London, 
Birmingham,  &c.,  backwards  and  forwards,  with 
leave  to  take  in  and  discharge  goods  at  all  places 
on  the  line  of  navigation.  The  insurance  was 
agreed  to  be  12,000^  on  goods,  as  interest  might 
appear  thereafter  ;  the  claim  on  the  policy  war- 
ranted not  to  exceed  lOOZ.  per  cent.,  and  3,000/. 
only  were  to  be  conveyed  oy  the  policy  in  any 
one  boat  on  any  one  trip  : — Held,  that  the  i>olicy 
was  not  exhausted  when  once  goods  to  the  value 
of  12,000Z.  had  been  carried  by  all  the  boats,  or 
by  each  of  them,  but  that  it  continued,  through- 
out the  year,  to  protect  all  the  goods  afloat  at 
any  one  time,  up  to  the  amount  insured.  Cnnr- 
ley  V.  Cohen,  3  B.  &  Ad.  478  ;  1  L.  J.,  K.  B. 
158. 

Held,  also,  that,  upon  the  Ions  of  goods  on 
board  one  of  the  boats,  the  assured  was  entitled 
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to  recover  that  proportion  of  such  loss  which 
12,0()0Z.  bore  to  the  whole  value  of  the  amount 
carried  during  the  year.    lb. 

Where  two  policies  for  different  sums  were 
effected  on  goods  on  board  any  ship  or  ships  on  a 
particular  voyage,  an<l  the  goods  were  put  in 
different  proportions  on  board  two  ships  which 
sailed  on  the  voyage,  one  of  which  was  lost,  but 
the  other  arrived  in  safety  : — Held,  that  the 
insuretl  might  apply  either  policy  to  the  ship 
which  was  lost.  Ifenchman  v.  Offley^  2  H.  Bl. 
345,  n.;  3  DougL  139  ;  3  R.  K.  408,  413. 

Sale  at  Sea.] — ^A  ship  being  chartered  w^ith 
grain  from  Galatz  to  Emdcn,  for  orders  to  dis- 
cbarge in  a  port  of  the  Uniteil  Kingdom,  the 
owners  effected  an  insurance  on  the  cargo  from 
Galatz  to  Emden,  and  thence  to  a  port  of  dis- 
charge in  the  United  Kingdom,  with  leave  to 
call  for  orders,  and  to  naturalise  the  cargo,  to 
return  20#.  per  cent,  if  risk  should  end  at  the 
port  of  naturalisation.  The  cargo  was  sold 
afloat,  while  on  the  voyage  from  Galatz  to 
Emden,  by  bought-and-sold  notes,  for  60#.  per 
quarter,  including  freight  and  insurance  to 
Emden.  The  bill  of  lacling  (which  was  in  con- 
formity with  the  chartcrparty)  and  the  policy  of 
assurance  were  delivered  to  the  purchaser : — 
Helii,  that  the  purchaser  was  only  entitled  to 
the  assurnnce  to  Emden,  and  consequently  that 
he  could  not  recover  from  the  underwriter  for  a 
loss  between  Emden  and  the  port  of  discharge 
in  the  United  Kingdom.  Imtdet  v.  Ilarford, 
29  L.  J.,  Ex.  36. 

On  Separate  Packagee.] — By  a  marine  policy 
of  insurance  the  insurance  was  described  to  be 
*'on  1,711  packages  teas,  valued  at  one  sum,  on 
a  voyage  from  New  York  to  London,"  by  a  ship 
"warranted  by  the  assured  free  from  damage 
from  dampness,  change  of  flavour,  or  being 
spotted,  or  mouldy,  except  caused  by  actual 
contact  of  sea  water  with  the  articles  damaged, 
occasioned  by  sea  perils."  In  case  of  partial 
lo8S  by  sea  damage  to  certain  goods,  not  includ- 
ing tea,  "the  loss  shall  be  ascertaineii  by  a 
separation  and  sale  of  the  ponion  only  of  the 
contents  of  the  packages  so  damaged,  and  not 
otherwise  ;  and  the  same  practice  shall  obtain  as 
to  all  other  merchandise,  as  far  as  practicable." 
The  ship  met  with  very  bad  weather  during  the 
voyage,  and  449  of  the  1,711  packages  of  the  tea 
were  seriously  damaged  by  actual  contact  of  sea 
water.  The  rest  of  the  packages  arrived  soundly 
and  in  good  condition,  except  by  the  injury  to 
their  reputation  from  having  formed  part  of  a 
shipment  of  which  449  packages  had  been 
damaged  by  sea  water,  and  which  was  the 
cause,  as  was  usual  in  such  cases,  of  these 
packages,  though  sound  and  uninjured,  not 
realising  so  high  prices  as  they  would  have 
done  if  the  449  packages  had  not  been  damaged 
by  sea  water  : — Held,  that  the  packages  insured 
by  the  policy  were  divisible,  and  that  the 
assured  was  entitled  to  recover  only  in  respect 
of  the  449  packages  which  were  actually  dam- 
aged. Cater  v.  Great  Western  Bisurance  Co.  of 
jSew  York,  42  L.  J.,  C.  P.  266  ;  L.  R.  8  C.  P. 
552  ;  29  L.  T.  136  ;  21  W.  R.  850  ;  2  Asp.  M.  C. 
90. 

Ooodfl  Valued  at  at  Time  of  Arriyal.1 — Held, 
also,  that  the  loss  in  value  of  the  goods  clepended 
on  their  value  at  the  time  of  their  arrival  at  the 
port  of  destination,  and  not  at  the  time  of  sale, 
and  the  underwriters  were  therefore  not  liable 


for  a  fall  in  the  market  price  between  such 
arrival  and  the  time  of  sale.    Ih. 

Open  Poliey — ^Declaration  of  Goods  by  In- 
sured.]— Where  an  open  policy  was  granted  on 
goods  shipped  from  Melbourne  to  lx>ndon  per 
one  set  of  specified  steamers  to  Sydney  and 
thence  to  Loudon  per  another  set,  covering  risk 
while  in  a  specified  factory  at  Sydney,  "  declara- 
tions to  be  made  within  forty-eight  hours  after 
dei)arture  of  steamer  from  Sydney "  : — Held, 
that  according  to  the  true  construction  of  this, 
contract  two  declarations  must  be  made  by  the 
insured,  one  as  incident  to  every  contract  of  an 
open  policy,  for  the  pur[)ose  of  identifying  the 
shipments  at  Melbourne  to  which  the  policy  was 
to  attach  and  necessary  by  law  to  make  the 
policy  oijerative  ;  the  other,  under  the  express 
terms  of  the  above  contract,  giving  particulars 
relating  to  such  goods  as  had  been  already 
brought  w^ithiu  the  policy,  by  a  previous  declara- 
tion apt  for  that  purpose,  and  had  since  been 
actually  shipped  for  London.  Davles  v.  NatioHal 
Marifw  Insurance  Co..  60  L.  J.,  P.  C.  73  ;  [1891] 
A.  C.  485  ;  65  L.  T.  560. 

Ineuranoe  of  GFoode — Marks.] — Declaration  in 
a  policy  on  ship  and  goods  at  and  from  London 
to  Emden  "  beginning  the  adventure  on  the  said 
goods,  &c.,  from  the  loading  thereof  on  board  the 
said  ship."  In  the  policy  was  a  memorandum 
whereby  the  insurance  was  declared  to  be  on 
fifteen  hogsheads  of  tobacco  marked,  "  B.  S.  No. 
51  &  65."  Special  demun-er,  first,  because  the 
goods  were  not  averred  to  'have  been  put  on 
board  at  London ;  secondly,  because  the  goods, 
were  not  allege*!  to  have  been  marked  or 
numbered  as  in  the  memorandum,  but  thus :  "15 
hogsheads,  the  goods,  ^c,  in  the  policy  men- 
tioned "  ;  thirdly,  because  the  plaintiff  was  stated 
to  have  been  interested  until  and  at  the  time  of 
the  loss,  without  shewing  that  he  was  interested 
at  the  time  of  the  policy  being  made  ;  fourthly, 
because  no  venue  was  laid  to  the  alleged  loss  on 
the  high  seas.  Semble,  that  the  declaration 
was  bad.  De  Symonds  v.  Shedden,  2  Bos.  &  P. 
(N.R.)  153. 

Ooodi  Stowed  on  Deok.]— Goods  stowed  on 
deck  are  not  within  a  general  policy  on  goods. 
Backhonse  v.  Bipley,  1  Park.  (8th  ed.)  24.  S.  P., 
Ross  V.  Thwaites,  lb. 


b.  On  liOadinff  or  Landing  Oargo. 


II 


From  the  Loading" — ^Seference  to  Original 
Policy.] — ^A  policy  of  insurance  was  underwritten 
for  1,000/.,  which  was  declared  to  be  a  re-assur- 
ance, subject  to  all  clauses  and  conditions  of  the 
original  policy,  on  the  ship  "  Daybreak,"  at  and 
from  any  port  or  ports  in  any  order  on  the  West 
Coast  of  Africa  to  the  vessel's  port  or  ports  of 
call  and  discharge  in  the  United  Kingdom,  the 
insurance  to  commence  *'  from  the  loading  of  the 
gootls  at  as  above."  By  the  original  policy  the 
insurance  was  for  1,000Z.  upon  the  cargo  of  "  Day- 
break," at  and  from  Liverpool  to  any  ports  in  any 
order,  backwards  and  forwards  and  forwards  and 
backwards  on  the  coast  of  Africa,  and  thence 
back  to  a  port  of  discharge  in  the  United  Kingdom, 
with  leave  to  increase  the  valuation  of  the  cargo 
on  the  homeward  voyage  ;  "  outward  cargo  to  be 
considere<l  homeward  interest  twenty-four  hours 
after  her  arrival  at  her  first  port  of  discharge." 
Goods  were  shipped  at  Liverpool,  and  the  vessel. 
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with  the  same  goods  on  board,  departed  from  a 
port  on  the  West  Coast  of  Africa,  and  more  than 
twenty-four  hours  after  she  hacl  arrived  at  her 
first  port  of  discharge,  the  goods  were  lost  by 
perils  insured  against  in  the  original  policy  : — 
Held,  that  the  words  "  the  insurance  to  commence 
from  the  loading  of  the  goods  as  above"  were 
qualified  by  the  words  in  the  original  policy,  by 
which  outward  cargo  was  to  be  considered  home- 
ward interest  twenty-four  houra  after  the  vessel's 
arrival  at  her  first  port  of  discharge,  and  that  the 
risk  had  consequently  attached  and  the  under- 
writers were  liable.  Joyce  v.  Realm  Marine 
hutnranre  Co.,  41  L.  J.,  Q.  B.  Sofi  ;  L.  R.  7  Q.  B. 
680  ;  27  L.  T.  144  ;  1  Asp.  M.  C.  194. 


Lo88  of  Lighters  alongside.] — The  plain- 


tiffs, shipowners,  by  a  policy  of  insurance  under 
written  by  the  defendants,  caused  "themselvas 
to  be  insured,  lost  or  not  lost,  at  and  from  Liban 
to  Bordeaux,  upon  freight  (valued  at  interest), 
of  and  in  the  vessel  '  Hawthorn,*  beginning  the 
adventure  upon  the  said  goods  or  freight  from 
the  loading  thereof,  on  board  the  said  ship  at 
Liban,  and  to  continue  and  endure  during  the 
said  vessel's  abode  there,  and  until  the  said  vessel 
shall  have  arrived  at  Bordeaux,  and  the  said 
goods  shall  be  safely  delivered  from  the  said 
ship."  The  plaintiffs'  vessel  commenced  loading 
at  Liban  a  cargo  of  oats  for  Bordeaux,  and  a 
portion  of  the  cargo  was  in  lighters  alongside,  and 
was  about  to  be  transferred  to  the  vessel,  when, 
by  reason  of  the  perils  of  the  sea,  the  lighters 
and  portions  of  cargo  were  wholly  lost,  and  the 
plaintiffs  were  prevented  from  earning  the 
freight  insured  : — Held,  upon  demurrer,  that  the 
plaintiffs  could  not  recover.  Hopper  v.  Wear 
Marine  Imuranee  Co,,  46  L.  T.  107  ;  4  Asp.  M.  C. 
482. 


Time  of.] — ^Where,  by  a  policy,  a  ship  and 


goods  were  insured  "  at  and  from  all  and  every 
port,  &c.,  on  the  coast  of  Brazil,  and  after  the 
17th  of  September  to  the  Cape  of  Good  Hope, 
"beginning  the  adventure  upon  the  goods  from 
the  loading  aboard  the  same  ship  at  all  and  every 
port,  &c.,  on  the  coast  of  Brazil,  and  from  the 
17th  of  September,  1800,  and  upon  the  ship  in  the 
-same  manner,"  with  liberty  to  sail  to,  &c.,  any 
places  backwards  or  forwards  under  the  Portuguese 
government,  &c.,  at  a  premium  of  four  guineas 
per  cent.,  to  return  3Z.  10*.  should  the  ship  have 
arrived  or  the  risk  have  otherwise  ceased  on  or 
before  the  17th  September: — Held,  that  the 
policy  only  attached  on  the  homeward-bound 
cargo  laden  on  board  at  the  coast  of  Brazil,  and 
did  not  cover  a  cargo  originally  taken  in  at  the 
Cape  of  Good  Hope,  and  which  continued  on 
"board  after  the  17th  of  September,  while  the  ship 
was  on  the  coast  of  Brazil,  and  after  she  left  it 
on  her  return  to  the  Cape.  Neither  did  the  policy 
cover  the  ship  itself,  which  was  insured  in  the 
«amc  manner  as  the  goods.  Bobertton  v.  French, 
4  East,  130 ;  4  Esp.  246  ;  7  R.  R.  535. 

Commencement  of  Risk — ^Distinction  between 
Insured  Voyage  and  Risks  Insured— Deyiation 
Clanse.] — In  construing  an  open  policy  of  marine 
insurance  in  order  to  ascertain  what  risks  are 
covered  by  the  policy,  it  must  first  be  ascertained 
what  the  voyage  insured  is.  If  the  goods  lost 
never  were  upon  the  insured  voyage,  then  the 
policy  never  attached ;  and  the  fact  that  the 
])olicy  contains  a  deviation  clause  is  immaterial. 
Simm  V.  Sedgioiek,  62  L.  J.,  Q.  B.  163 ;   [1893] 


1  Q.  B.  303  ;  4  R.  128  ;  67  L.  T.  785  ;  41  W.  R. 
163  ;  7  Asp.  M.  C.  245— C.  A. 

Consignors,  at  Bradford,  of  the  goods  in  qnes> 
tion,  effected,  through  their  agenus  at  Liverpool, 
a  marine  policy  of  insurance  from  the  Mersey  to 
any  port  in  Portugal  or  Spain  •*  this  side  Gibraltar, 

^'  at  and  from   thence  to  any  place  in  the 

interior,  including  all  risks  by  any  conveyance 
whatsoever  from  the  time  of  leaving  the  ware- 
house in  the  United  Kingdom  until  on  board, 
.  .  .  and  all  risks  of  every  kind  until  safely 
delivered  at  the  warehouse  of  the  consignees." 
The  policy  contained  the   following  mai^nal 

clause  : — "  Deviation  ~  change  of  voyage  .  .  . 
not  included  in  the  policy,  to  be  held  covered  at 
a  premium  to  be  arranged."  The  consignees 
were  merchants  at  Madrid,  and  the  consignors 
intended  that  the  goods  should  be  shipped  at 
Liverpool  for  Seville,  and  carried  thence  by  land 
to  Madrid.  By  the  blunder  of  the  consignors* 
agent  the  goods  were  in  fact  declared  and  shipped 
at  Liverpool  on  board  a  vessel  bound  only  for 
Carril  and  Huelva,  on  the  west  coast  of  Spain, 
and  for  Carthagena  and  other  ports  on  the  east 
coast  of  Spain.  The  bills  of  lading  of  the  goods 
in  question  were  made  out  for  Carthagena.  The 
consignors  only  discovered  the  mistake  after  the 
vessel  had  sailed.  The  vessel  was  lost  between 
Liverpool  and  Carril,  a  part  of  the  voyage  com- 
mon to  vessels  bound  either  for  the  west  or  the 
east  coast  of  Spain  : — Held,  that  the  goods  in 
question  never  were  upon  the  insured  voyage  ; 
that,  consequently,  the  policy  never  attached  ; 
and  that  the  underwriters  were  not  liable  to  pay 
the  con  signers  the  amount  of  the  goods  in  question. 
lb. 

Loading.]  —  A  policy  was   effected  on 


guano  on  board  the  "  D.  H. "  "  at  and  from  port 
or  ports  in  the  river  Plate  to  the  United  Kingdom, 
&c.  .  .  .  beginning  the  adventure  from  the  load- 
ing thereof  aboard  the  said  ship  as  above.''  The 
guano  had  been  loaded  at  Patagonia  before  the 
ship  went  to  the  Plate.  When  she  arrived  in  the 
Plate  part  of  the  guano  was  unloaded  to  enable 
a  leak  to  be  stopped.  This  guano  was  reshipped, 
and  the  ship  sailed  from  the  Plate  for  En^nd. 
Before  the  policy  was  effected  the  underwriter 
was  informed  that  the  guano  had  been  loaded  in 
Patagonia  and  taken  to  the  Plate,  and  that  the 
ship  had  sailed  from  the  Plate  for  England.  A 
loss  occurred  : — Held,  that  the  policy  attached, 
and  that  the  plaintiff  could  recover  upon  it. 
Nonnen  v.  Kettlewell  (16  East,  1 76)  foUowecl.  Carr 
V.  Montefiore,  5  B.  &  S.  408  :  33  L.  J.,  Q.  B.  256  : 
10  Jur.  (N.S.)  1069  ;  11  L.  T.  157  ;  12  W.  R.  870 
—Ex.  Ch. 

Shipment  of  Portion.] — \Vhere  a  contract 


of  insurance  related  to  wheat  cargo  then  on  board 
or  to  be  shipped  in  the  '*  D.  of  S."  : — Held,  that 
the  risk  commenced  as  soon  as  any  portion 
thereof  was  on  board.  Colonial  Inturanre  Co. 
of  New  Zealand  v.  Adelaide  Marine  Insurance 
Co.,  56  L.  J.,  P.  C.  19  ;  12  App.  Cos.  128  :  5«; 
L.  T.  173  ;  35  W.  R.  636  ;  6  Asp.  M.  C,  94— P.  C. 

Before  Loading.] — Action  upon  a  policy. 


at  and  from  New  York  to  Quebec,  during  the 
ship's  stay  there,  and  thence  to  Liverpool,  on 
profit  on  cargo,  beginning  the  adventure  upon 
the  goods  from  the  loading  aboard  the  ship.  The 
ship  was  at  the  time  of  effecting  the  policy  on 
the  voyage  from  New  York  to  Quebec,  where  the 
plaintiff  had    provided   a    cargo    ready  to    be 
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loaded,  and  was  lost  before  she  reached  that 
port.  The  declaration  set  out  a  correspondence 
between  the  plaintiff  and  his  brokers,  which 
shewed  that  the  plaintiff  intended  to  insure  the 
loss  of  his  profit  by  the  ship  being  lost  before 
she  reached  Quebec,  and  alleged  that  the  corres- 
pondence and  the  nature  of  the  intended  risk 
were  explained  to  the  defendant  before  he  sub- 
scribed the  policy,  and  that  the  rate  of  premium 
was  higher  than  would  have  been  charged  for  a 
similar  risk  commencing  at  Quebec,  or  for  a  risk 
on  goods  only  for  the  said  voyage  : — Held,  that 
as  no  goods  ever  were  loaded  aboard  her  by  the 
insured,  the  adventure  never  began,  and  there- 
fore the  underwriters  were  not  liable.  Ualhead 
V.  Y<mng,  6  El.  &  Bl.  312  ;  25  L.  J.,  Q.  B.  290  ; 
2  Jur.  (N.S.)  970  ;  4  W.  R.  530. 


Fire  after  Landing.] — A  time  iK)licy  was 


made  on  the  "Grand  Bonny,"  "on  16,000/.  on 
cargo,  valued  at  15,000/.,  \vith  liberty  to  increase 
the  value  on  the  homeward  voyage."  The  body 
of  the  policy  was  in  the  ordinary  printed  form, 
expressing  the  risk  on  the  go(Kls  to  be  from  the 
loading  on  board  the  ship,  including  risk  of  craft, 
and  to  endure  until  discharged  and  safely  landed. 
On  the  margin  was  a  memorandum,  "  with  liberty 
to  load,  reload,  exchange,  sell,  or  barter,  all  or 
either,  goods  or  property,  on  the  coast  of  Africa 
and  African  islands,  and  with  any  vessels,  boats, 
factories,  canoes,  and  to  transfer  interest  from 
the  vessel  to  any  other  vessel,  or  from  any  other 
vessels  to  this  vessel,  in  port  and  at  sea,  and  in 
any  ports  or  places  she  may  call  at  or  proceed  to, 
without  being  deemed  a  deviation."  The  ' '  Grand 
Bonny"  sailed  to  Africa  with  a  cargo,  part  of 
which  was  landed  in  a  factory  for  the  purpose  of 
barter,  and  was  lying  at  anchor  loading  from  the 
factory  native  produce,  when  the  factory  with 
its  contents  was  destroyed  by  fire  : — Held,  that 
the  policy  embraced  only  maritime  risks,  and 
did  not  protect  either  the  goods  which  had  been 
part  of  the  cargo  of  the  *'  Grand  Bonny,"  but  had 
been  landed  in  the  factory,  nor  the  produce  in- 
tended to  be  her  cargo,  but  still  on  shore,  whether 
that  produce  had  been  obtained  by  barter  of  the 
cargo  or  otherwise.  Harrison  v.  Ellis^  7  El.  &  Bl. 
465  ;  26  L.  J.,  Q.  B.  239  ;  3  Jur.  (N.8.)  908 ;  5 
W.  R.  494. 


Valued  Policy  on  Freight — Breakdown 


of  Kaehinery  before  Cargo  Loaded.]  —  In  an 
action  to  recover  2,000/.  under  a  valued  policy 
on  freight  the  question  was  whether  a  risk  against 
loss  of  freight  through  a  breakdown  of  machinery 
had  attached.  The  words  printed  in  the  policy 
were  "  The  assurance  shall  commence  upon  freight 
and  goods  or  merchandise  on  board  (the  vessel) 
from  the  loading  of  the  said  goods  or  merchandise 
at  ."     The  words  "Monte  Video"  in 

writing  completed  the  sentence.  The  vessel 
arrived  at  Monte  Video  and  discharged  her  out- 
ward cargo.  A  refrigerating  engine  was  then 
started  to  reduce  the  temperature  below  288  F. 
so  that  a  cargo  of  meat  could  be  shipped.  The 
engine  broke  down,  and  the  adventure  was 
abandoned  : — Held,  that  the  words  defining  the 
commencement  of  the  risk  with  regard  to  the 
loading  of  the  goods  being  absolutely  inapplicable 
under  the  circumstances  must  be  rejected,  and 
that  the  policy  attached  although  no  meat  was 
ever  loaded.  Hydames  SS.  Co,  v.  Indemnity 
Midnal  Marine  Assurance  (kt.^  64  L.  J.,  Q.  B.  353  ; 
[1895]  1  Q.  B.  500  ;  14  R.  216  ;  72  L.  T.  103  ; 
7  Asp.  M.  C.  553— C.  A. 


LoM  of  Profits  on  Cargo  bought — Ship  Die- 
abled  at  Fort  of  Loading— Contract  Inoperative.  ] 
— See  McSwiney  v.  Royal  Erehange  As*ura7iee 
Corporation,  post,  col.  1079. 

o.  Mode  of  lioadingr  and  LandlDgr. 

By  Lighters.] — Insurance  on  goods  from  A,  to 
B.,  *'  until  they  should  be  there  discharged  and 
safely  landed."  On  their  arrival  at  B.,  the  mer- 
chant to  whom  the  goods  belonged  employed  and 
paid  a  public  lighter  to  land  them,  ami  the  goods 
being  damaged  in  the  lighter,  without  negligence, 
the  underwriters  were  held  liable  for  the  loss. 
Hurry  v.  Royal  Exchange  Assurance  Co.,  2  Bos.  & 
P.  (N.R.)  430  ;  3  Esp.  289  ;  6  B.  K.  639  ;  6  B.  K. 
804. 

Goods  put  into  a  public  lighter  for  the  purpose 
of  being  landed,  are  protected  by  usage  under  a 
general  policy  ;  but  if  the  merchant  sends  his  own 
lighter,  the  underwriter  is  discharged.  Rusher  v. 
LondiPn  Assura^we  Co.,  2  Bos.  &  P.  (N.R.)  432,  n.; 
3  Esp.  290 ;  5  R.  R.  639,  n. 

Action  on  a  policy  on  goods,  "  until  the  cargo 
should  be  discharged  and  safely  landed."  On  the 
arrival  of  the  ship,  the  goods  insured  were  put 
on  board  a  lighter  hired  in  the  usual  way,  and 
brought  to  the  plaintiffs  wharf  in  the  evening  ; 
but  not  landed  on  account  of  the  rough  weather  ; 
the  plaintiff  then  undertook  to  see  to  the  landing 
himself,  but  in  the  night  the  lighter  was  by  an 
unavoidable  accident  sunk  and  the  goods  lost : — 
Held,  that  the  underwriters  were  discharged. 
Strong  v.  Natally,  1  Bos.  &  P.  (n.b.)  16  ;  8  R.  R. 
741. 

By  a  policy,  assurance  was  made  "  including 
risk  of  craft  to  and  from  the  ship,"  on  linseed  oil 
cakes,  "  free  of  particular  average  unless  general, 
or  the  ship  was  stranded."  The  cakes  were  put 
on  board  a  lighter  at  their  destination,  and  the 
lighter  stranded  and  sunk,  whereby  a  particular 
average  loss  was  sustained : — Held,  that  the 
undei-writers  were  not  liable.  Hofman  v.  Mar- 
shall, 2  Bing.  (N.o.)  383  ;  2  Scott,  559  ;  1  Hodges, 
330  ;  5  L.  J.,  C.  P.  70.  See  also  Hopper  v.  Wear 
Marine  Insuratice  Co.,  46  L.  T.  107  ;  4  Asp.  M.  C. 
482,  ante,  col.  1051. 

Lost  in  Oovemment  Warehouses.] — Upon  a 
common  policy  on  goods  the  underwriters  are 
discharged  if  the  goods  are  landed  at  the  port 
of  destination  by  the  officers  of  government 
there,  and  are  lodged  in  the  government  ware- 
houses, if  this  is  the  usual  mode  in  which  gooils 
are  landed  at  that  port,  although  the  goods 
insured  are  afterwards  confiscated  by  the 
government,  and  are  never  in  the  possession 
of  the  consignees.  Brown  v.  Carstairs,  3  Gamp. 
161. 

Bemoyal  and  Reloading^ — A  ship,  having 
landed  a  cargo  of  guano  at  Patagonia,  sailed  for 
England,  but  being  sea-damaged,  put  into  Monte 
Video,  in  the  river  Plate.  She  there  underwent 
repairs,  a  portion  of  her  cargo  having  been 
removed  for  the  purpose  ;  and  after  refitting  and 
reloading,  she  was  sold,  together  with  the  cargo, 
to  D.  &  Co.,  who  caused  her  to  be  insured  "  at 
and  from  port  or  ports  in  the  river  Plate  to  the 
Unite<l  Kingdom,  beginning  the  adventure  upon 
the  goods  and  merchandises  from  the  loading 
thereof  aboard  the  ship  at  as  above "  : — Held, 
that  the  removal  and  reloading  of  a  portion  of 
the  cargo  at  Monte  Video  amounted  to  a  con- 
structive loading  at  that  port,  so  as  to  satisfy  the 
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terms  of  the  policy,  and  that  the  underwriters 
were  therefore  liable.  Carr  v.  Montrfiore^  5 
B.  &  S.  408  ;  38  L.  J.,  Q.  B.  256  ;  10  Jur.  (N.S.) 
1069  ;  11  L.  T.  157  ;  12  W.  R.  870— Ex.  Ch. 

Loss  in  Lighter.] — Goods  last  after  the  owner 
has  taken  them  from  the  ship  into  a  lighter  are 
no  charge  to  the  insurer.  Sparrow  v.  CamitJiert^ 
2  Str.  1235. 

Riik  of  Craft  till  Goods  landed— Traniliip- 
ment   from  Lighters  into  export  Vessel.] — A 

policy  of  insurance  on  goods  which  includes  **  all 
risk  of  craft  until  the  goods  are  discharged  and 
safely  landed'*  does  not  cover  the  risk  to  the 
goods  while  waiting  on  lighters  at  the  port  of 
delivery  for  transhipment  into  an  export  vessel. 
Ilaulder  v.  Merchants  Mariiip.  Imfuranco  Cb.^  55 
L.  J.,  Q.  B.  420  ;  17  Q.  B.  D.  354  :  55  L.  T.  244  ; 
84  W.  R.  678  ;  6  Asp.  M.  C.  12— C.  A. 

d.  What  Port. 

What  is  a  Port.] — Policy  on  ship  for  four 
months,  at  and  from  a  place  to  any  port  or 
jMjrts  whatsoever : — Held,  that  an  open  roadstead 
(being  the  usual  place  of  loading  and  unloading) 
was  a  port  within  the  meaning  of  this  policy. 
0)ckey  V.  Atkinson,  2  B.  &  Aid.  460  ;  21  R.  R. 
357. 

Extent  of  Port.] — A  policy  "  at  and  from  Lyme 
to  London"  does  not  protect  a  cargo  laden  at 
Bridport  within  the  port  of  Lyme,  and  eight 
miles  nearer  to  London.  Cormtahle  v.  Noble,  2 
Taunt.  403  ;  11  R.  R.  617. 

Port  of  Loading.] — If  a  policy  is  effected  on 
goods  on  a  voyage  defined  from  A.  to  B.,  the  risk 
to  commence  **  at  and  from  the  loading  thereof 
on  board,"  not  saying  where,  it  must  be  intended 
a  loading  at  the  place  from  which  the  voyage 
commence<l.  Spitta  v.  Woodman,  2  Taunt.  416  ; 
11  R.  R.  628. 

A  policy  on  goods  at  and  from  G.  to  the  ship's 
port  of  discharge,  beginning  the  adventure  on  the 
goods  from  the  loading  aboard  the  ship,  does  not 
cover  goods  loaded  at  an  anterior  port,  though 
they  were  in  a  loaded  state  and  in  good  safety  at 
G.,  just  before  effecting  the  insurance.  Mellish 
V.  AUnvtt.  2  M.  &  S.  106  ;  14  R.  R.  599. 

An  assured  was  entitled  to  recover  a  loss  of 
goods  insured  at  and  from  Landscrona  to  Wol- 
gast,  though  they  were  shipi)cd  at  Gott«nburg 
before  the  ship  arrived  at  Landscrona,  and  though 
the  policy  was  declared  to  be  at  and  from  the 
loading  of  the  goods  on  board  the  ship  ;  it  appear- 
ing that  the  undervsTiter  was  informed  at  the 
time  when  the  goods  were  loaded  on  board  at 
Gottenburg,  and  that  part  of  them  was  landed 
and  reloaded  at  Landscrona,  so  as  to  enable  the 
custom-house  officers  there  to  ascertain  the  quality 
of  the  whole,  and  to  adjust  the  duties,  and  the 
policy  being  free  of  average.  Nonnen  v.  lUid,  16 
East,  1 76.    And  see  Carr  v.  MonteJUyre,  supra. 

Policy  on  goods  at  and  from  G.  to  any  port  in 
the  Baltic,  beginning  the  adventure  from  the 
loading  on  board  the  ship,  and  the  policy  was 
declared  to  be  in  continuation  of  a  former  policy  ; 
which  was  a  i)olicy  from  V.  to  her  port  of  dis- 
charge in  the  United  Kingdom,  or  any  ports  in 
the  Baltic,  with  liberty  to  take  in  and  discharge 
goods  wheresoever,  to  return  12  per  cent,  if  the 
voyage  ended  at  G. : — Held,  that  the  assured  was 
entitled  to  recover,  although  the  goods  were  not 
loa<led  on  board  at  G.  but  at  V,,  and  although 


the  defendant  was  not  an  underwriter  on  the 
former  policy.  Bell  v.  Hobson,  16  East,  240; 
3  Camp.  272  ;  14  R.  R.  337.  And  see  Har rower 
V.  Hutchinson,  post,  col.  1198, 

Partial  Discharge.  ]— If,  on  an  insurance  of 
goods  only  to  a  particular  port,  the  ship  touches 
at  one  port,  and,  after  discharging  part  of  her 
cargo  proceeds  with  the  residue  to  another,  the 
insurance  remains  in  force  until  her  arrival  at 
the  latter  port.  Leigh  v.  Mather,  1  Esp.  411  ; 
5  R.  R.  740. 

Secus,  if  the  insurance  is  on  ship  and  goods.  lb. 

Goods  on  Soard  before  Arrival  at  Port  of 
Loading.] — A  policy  at  and  from  G.  on  goods, 
beginning  the  adventure  from  the  loading  on 
board  the  ship,  will  not  protect  goods  laden  on 
board  before  the  ship's  arrival  at  G.  Langhont 
V.  Hardy,  4  Taunt.  628  ;  13  R.  R.  708. 

Ship  and  goods  insured  at  and  from  the  coast 
of  Brazil,  and  after  September  17th  to  the  Cape 
of  Good  Hope,  beginning  the  adventure  from 
the  loading  of  the  goods  on  the  coast  of  Brazil, 
and  from  September  17th ;  with  liberty  to  sail 
backwards  and  forwards  to  Portuguese  ports ; 
at  four  guineas  per  cent.,  to  return  3Z.  10*. 
should  the  ship  have  arrived  or  the  risk  deter- 
mined on  or  before  September  17th  : — Held,  that 
the  policy  did  not  cover  cargo  taken  in  at  the 
Cape,  and  on  board  on  September  17th,  when  the 
ship  was  on  the  Brazil  coast ;  nor  did  it  cover  the 
ship.  Bitbertson  v.  French,  4  East,  130  ;  4  Esp. 
246;  17R.  R.  .535. 

Goods  insured  at  and  from  L.  to  W.  They 
were  shipped  to  the  knowledge  of  the  under- 
writer at  G.  before  the  ship  arrived  at  L. 
Aonnen  v.  Jleid,  16  East,  176. 

Previous  Loading.] — Where  a  jwlicy  was  on 
goods  at  and  from  Pemambuco  to  Maranham,  and 
from  thence  to  Liverpool,  beginning  the  adven- 
ture on  the  goods  from  the  loading  thereof  on 
board  the  ship  wheresoever : — Held,  that  it 
would  cover  goods  previously  loaded  at  Liver- 
pool, and  which  arrived  at  P.,  but  were  not 
unloaded  there,  and  afterwards  sustained  a. 
partial  loss  by  wreck  in  the  voyage  from  P.  to  M. 
GladsUtne  v.  Clay,  1  M.  &  S.  418  ;  14  R.  R.  479. 

Under  a  policy  upon  a  ship  and  cargo  ^*  at  and 
from  the  coast  of  A.  to  her  ]X)rt  and  ports  of  dis- 
charge in  the  United  Kingdom,  beginning  the 
adventure  upon  the  goods  and  merchandise  from 
the  loading  aboard  the  ship,  twenty-four  hours, 
after  her  arrival  on  the  coast "  : — Held,  that  no> 
part  of  the  outward  cargo  was  covered  by  the 
IK)licy,  it  not  api^earing  on  the  fece  of  the  policy 
that  the  goods  on  boanl  previously  to  the  arrival 
on  the  coast  of  A.  were  intended  to  be  insured. 
Rlckm-an  v.  Carstairs,2^.  &M.  562  ;  5  B.&Ad. 
651  ;  3  L.  J.,  K.  B.  28. 

Held,  also,  that  a  memorandum,  valuing  the 
cargo  at  a  certain  sum,  did  not  operate  to  make 
the  policy  extend  to  cover  a  loss  of  portions  of 
the  outward  cargo,  which  continued  on  board 
after  the  vessel  had  arrived  on  the  coast.    lb. 

**At  and  from'*  a  Foreign  Port.] — A  policy 
upon  a  homeward  voyage  from  India,  upon  goods 
at  and  from  a  foreign  port  of  loading,  until  the 
ship's  arrival  in  London,  beginning  the  adven- 
ture upon  the  goods  from  the  loading  at  the 
foreign  port  of  loading,  and  so  to  continue  upon 
the  goods  until  the  same  should  be  discharged, 
attaches  only  on  the  particular  cargo  taken  at 
the  first  port  of  loading.  Grant  v.  Parton^  1 
Taunt.  463  ;  10  R.  R.  583. 
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Where  a  vessel  is  insured  **at  and  from"  a 
foreign  port  at  which  she  is  expected  to  arrive, 
the  risk  attaches  when  she  first  arrives  at  the 
port  in  SQch  a  seaworthy  condition  as  to  be 
enabled  to  lie  there  in  safety.  Havghtan  v. 
Empire  Marine  Iiuurance  Co,^  4  H.  &  C.  41 ;  35 
L.  J.,  Ex.  117  ;  L.  R.  1  Ex.  206  ;  12  Jur.  (W.8.) 
376  ;  15  L.  T.  80  ;  14  W.  R.  645. 

A  ship  was  insured  on  a  valued  policy,  lost  or 
not  lost,  at  and  from  Havana  to  Greenock. 
Upon  arriving  inside  the  harbour  of  Havana  she 
*  proceeded  up  the  harbour  in  charge  of  a  pilot, 
when  past  the  mass  of  the  shipping  lying  off  the 
city  of  Havana,  and  past  the  point  where  she 
was  ultimately  discharged,  she  oegan  to  stir  up 
the  mud,  whereupon  the  pilot  onlered  her  to  be 
anchored.  She  sustained  damage  from  settling 
down  on  the  anchor  of  another  ship  : — Held,  that 
the  word  "at"  was  to  be  construea  in  its  ordinary 
and  geographical  sense,  and  that  it  was  equiva- 
lent to  *'  at  her  first  arrival  at "  ;  and  therefore 
the  policy  attached  immediately  on  the  ship 
entering  the  natural  boundaries  of  the  harbour 
of  Havana.    Ih, 

A  policy,  at  and  from  a  foreign  port,  attaches 
when  the  ship  has  arrived  there  in  good  physical 
safety,  although,  from  physical  causes,  she  may 
be  in  great  danger  of  condemnation.  Bell  v. 
Bell,  2  Camp.  475  ;  11  R.  R.  769. 

On  a  policy  at  and  from  Pernambuco,  or  any 
other  port  or  ports  in  the  Brazils,  to  London, 
'*  beginning  the  adventure  from  the  loading  the 
goods  on  board  the  ship  on  the  termination  of  her 
cruise,  and  preparing  for  her  voyage  to  London.*' 
The  ship,  on  the  termination  of  her  cruise, 
touched  at  Pernambuco,  but  failing  to  procure  a 
cargo  there,  she  proceeded  to  St.  Salvador,  and 
was  lost  on  her  voyage  thither : — Held,  that  the 
policy  attached  at  Pernambuco.  Lambert  v. 
liiddard,  1  Marsh.  149 ;  5  Taunt.  480  ;  15  R.  R. 
557. 

Laft  Port  of  Disehargo.] — Last  port  of  dis- 
charge held  to  mean  not  the  original  port  of 
destination,  but  the  port  where  the  ship  in  fact 
discharged.    Moffat  v.  Ward,  4  DougL  31. 

Cargo  taken  in  Outaide  Bar.] — Insurance  at 
and  from  Oporto.  A  ship  according  to  usage 
took  in  part  of  her  cargo  inside  and  part  outside 
the  river  bar,  and  whilst  loading  outside  was 
caught  by  bad  weather  and  lost : — Held,  that 
the  indemniters  were  liable,  being  bound  to 
know  the  usage.  Xingiton  v.  Knibhs,  1  Camp. 
508  ;  10  R.  R.  742. 

Ship  neyer  going  to  Island  named — ^Uiual 
Xode  of  Loading.  ]— Policy  on  goods  "  at  and  from 
the  ship's  loading  port  or  ports  in  Amelia  Island 
to  London."  The  ship  never  touched  at  Amelia 
Island,  bat  went  further  up  the  St.  Mary's  river 
to  Tiger  Island,  where  she  took  in  her  cargo  : — 
Held,  that  the  policy  attached,  this  being  the 
usual  mode  of  loading  in  the  trade.  Moxon  v. 
AtkiTU,  3  Camp.  200  ;  13  R.  R.  789. 

"At  and  from  Port."]— Where  the  plaintiffs 
proposed  to  insure  a  wheat  cargo  "  at  and  from  " 
port,  and  the  defendants,  "  in  accordance  with 
your  written  request,"  granted  an  insurance 
"  from  "  port : — Held,  that  there  was  a  complete 
contract  to  insure  "  at  and  from  "  port.  Cblonial 
Intttrance  Co,  of  New  Zealand  v.  Adelaide 
Marine  lntv.ran.ee  Co.,  56  L.  J.,  P.  C.  19 ;  12 
App.  Cas.  128 ;  56  L.  T.  173  ;  36  W.  R.  636 :  6 
Asp.  M.  C.  94. 

VOL.  xin. 


Ooodf  in  Store  Ship— Traaihipmoiit.l — Insur- 
nnce  on  goods  from  Malaga  to  Gibraltar,  and 
from  thence  to  England  and  Holland,  or  either  ; 
with  liberty  to  tranship  the  goods  at  Gibraltar 
into  a  British  ship  or  British  ships  for  England 
or  Holland.  There  being  no  British  ship  at 
Gibraltar,  the  goods  were,  according  to  custom, 
put  on  board  a  store  ship,  and  there  lost : — Held, 
that  the  underwriters  were  liable.  Tierney  v. 
Eth^erington,  cited  1  Burr.  348. 

Belay  at  Intermodiata  Port.]  —  Goods  and 
freight  were  insured  at  and  from  L.  to  M.  V .  and 
B.  A.,  if  open,  or  the  ship's  final  port  of  discharge 
in  the  river  P.,  with  liberty  to  wait  two  months 
at  M.  v.,  if  needful,  at  a  premium  of  five  guineas 
per  cent.,  to  return  2Z.  per  cent,  for  risk  ending 
at  M.  V.  on  arrival.  The  vessel  arrived  on  the 
2nd  of  August  at  M.  V.,  which  was  then  blockaded 
by  an  enemy's  fieet,  to  prevent  vessels  passing  to 
B.  A.  The  blockade  did  not  cease  till  the  4th 
of  October.  The  vessel  afterwaivSs  sailed  for 
B.  A.,  and  was  lost : — Held,  that  the  risk  was  at 
an  end  as  soon  as  the  vessel  had  stayed  two 
months  at  M.  V.,  and  the  underwriters  were 
therefore  discharged.  Doyle  v.  Powell,  4  B.  & 
Ad.  267  ;  1  N.  &  M.  678. 

2.  On  Ship, 

a.  Bxtent  of  LiabiUty. 

Preparing  for  Yoyago  —  Undue  Delay.]  — 
Whilst  a  ship  is  preparing  for  the  voyage  upon 
which  she  is  insured,  the  insurer  is  liable ;  but 
if  the  voyage  is  laid  aside,  and  the  ship  lies  by 
for  five,  six,  or  seven  years,  with  the  owner's 
privity,  the  insurer  is  not  liable.  Chitty  v. 
Selioyn,  2  Atk.  359. 

Deioription  of  Voyage.] — If  parties  describe  in 
the  usual  terms  the  voyage  they  insure,  both 
knowing  that  the  adventure  has  deviated  from 
that  description,  they  are  nevertheless  bound  by 
the  description  they  have  chosen,  and  the  pre- 
vious deviation  is  fatal.  Redman  v.  Loudon  or 
Lotoden,  5  Taunt.  462 ;  1  Marsh.  136 ;  3  Camp.  503. 

Time  or  Voyage  Polioy.]— A  ship  insured  "  at 
and  from  the  port  of  Pomaron  to  Newcastle-on- 
Tyne,  and  for  fifteen  days  whilst  there  after 
arrival,"  arrived  safely  at  Newcastle  on  the  4th 
of  December,  and  on  the  13th  completed  the 
discharge  of  her  inward  cargo  within  the  port  of 
Newcastle.  Having  been  chartered  to  load  in 
the  River  Tyne  a  cargo  of  coals  for  delivery  at 
Gibraltar,  and  having  received  on  board  two 
keels  of  the  same  as  a  stiffening,  the  ship  was 
moved  on  the  15th  of  December  to  a  l(^ing 
place  on  the  Tyne,  within  the  port  of  Newcastle, 
there  to  complete  her  loading.  Whilst  moored 
there,  she  was,  on  the  16th,  injured  in  a  storm. 
The  stamp  on  the  policy  was  sufficient  to  cover 
both  a  voyage  and  a  time  policy.  The  policy 
did  not  contain  the  usual  twenty-four  hours* 
clause  : — Held,  that  the  policy  must  be  construed 
as  a  voyage  policy  with  a  time  policy  engrafted 
upon  it,  and  tliat,  although  the  voyage  was 
terminated  and  the  inward  cargo  discharged, 
the  underwriters  were  liable.  Gamble  v.  Ocean 
Marine  Truvranee  Co.  of  Bombay,  45  L.  J.,  Ex. 
366 ;  1  Ex.  D.  141  ;  34  L.  T.  189  ;  24  W.  R.  384  ; 
3  Asp.  M.  C.  180— C.  A. 

In  such  a  policy  the  provision  as  to  the  further 
period  after  arrival  is  not  a  mere  expansion  of 
the  period  covered  by  the  voyage  policy  so  as  to 
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require  that  the  ship  up  to  the  time  of  the  loss 
should  not  be  engAgecl  in  a  matter  unconnected 
with  purposes  of  the  voyage  insured.  That  pro- 
vision, though  appended  to  a  voyage  policy,  is  to 
be  administered  upon  the  principles  applicable 
to  a  time  policy.    lb. 

To  a  Port.] — The  risk  on  a  vessel  under  a 
policy  to  a  place  generally,  without  any  provision 
as  to  her  safety  there,  continues  until  she  is 
anchored  at  her  port  of  destination,  in  the  usual 
place  for  dischai^  of  her  cargo.  Stone  v.  Ocean 
Marine  Insurance  Co.  of  Ooth-enhurg^  45  L.  J., 
Ex.  361  ;  1  Ex.  D.  81  ;  34  L.  T.  490  ;  24  W.  R. 
55  ;  3  Asp.  M.  0.  152. 

By  a  memorandum  indorsed  on  a  policy  made 
by  way  of  reinsurance  on  a  vessel  from  Liver- 
pool to  Baltimore  and  United  Kingdom,  the 
vessel,  in  consideration  of  an  additional  premium, 
was  to  be  at  liberty  to  go  to  Antwerp.  On  leav- 
ing Baltimore,  she  went  direct  to  Antwerp,  where 
she  arrived  the  day  before  the  memorandum  was 
made.  Two  days  after,  while  in  the  outer  dock, 
on  her  way  into  the  inner  dock,  the  usual  place 
of  discharge,  she  was  ordered  to  Leith,  on  her 
way  to  which  place  she  was  lost.  In  an  action 
on  the  policy  or  for  a  return  of  the  additional 
premium  : — Held,  that  the  memorandum  did  not 
give  liberty  to  touch  or  call  at  Antwerp,  and  so 
did  not  permit  the  vessel  to  go  to  Antwerp,  and 
thence  to  England  ;  and  that,  as  the  vessel  had 
not,  when  the  memorandum  was  made,  reached 
the  usual  place  of  discharge,  the  voyage  was  not 
then  at  an  end,  and  the  additional  premium 
could  not  be  recovered  back.    Ih. 

**  At  and  from  a  Port."]— In  a  voyage  policy 
of  insurance  "  at  and  from  "  a  port,  it  is  an  im- 
plied understanding  that  the  ship  shall  be  at 
the  port  within  such  a  time  that  the  risk  shall 
not  be  materially  varied ;  and  if  there  is  delay 
beyond  such  time,  the  policy  does  not  attach. 
J)e  Wolf  V.  Archangel  Maritime  Bank  and 
Insurance  Co.,  43  L.  J.,  Q.  B.  147;  L.  R.  9 
Q.  B.  461  ;  39  L.  T.  605 ;  22  W.  R.  801  ;  2  Asp. 
M.  C.  273. 

Where  the  words  of  a  policy  are  "at  and 
from  England  to  Bengal,"  the  first  arrival  of  the 
ship  at  Bengal  is  implied,  and  shall  be  so  under- 
stood ;  but  if  a  ship  is  decayed,  and  goes  to  the 
nearest  port  for  repair,  it  is  the  same  as  if  she 
was  repaired  at  the  place  from  whence  she  came. 
Motteux  V.  landon  Assurance  Co.,  1  Atk.  545. 

In  a  homeward  policy  the  words  "at  and 
from  "  a  named  port,  are  to  be  construed  in  their 
natural  geographical  sense  without  reference  to 
the  expiration  of  an  outward  policy  "  to  "  the 
same  place ;  therefore  the  policy  attaches  as 
soon  as  the  vessel  arrives  within  the  port. 

A  vessel  insured  "  at  and  from  "  Havana  was 
injured  by  striking  an  anchor  whilst  proceeding 
up  the  harbour  to  her  place  of  discharge  : — Held, 
that  the  policy  attached.  Havghton  v.  Empire 
Marine  Ineuranre  ^.,  4  H.  &  C.  41  ;  35  L.  J., 
Ex.  117  ;  L.  R.  1  Ex.  206  ;  12  Jur.  (N.8.)  376  ; 
15  L.  T.  80;  14  W.  R.  645. 

What  Porta.] — In  an  action  on  a  policy  on  a 
voyage,  "  to  any  port  in  the  Baltic, '  evidence 
was  Emitted  to  prove  that  the  Gulf  of  Finland 
is  considered  in  mercantile  contracts  as  within 
the  Baltic,  although  the  two  seas  are  treated  as 
separate  and  distinct  by  geographers.  Uhde  v. 
Warlterx,  3  Camp.  16  ;  13  R.  R.  737. 

A  policy  at  and  from  Martinique  and  all  and 


every  West  India  Island,  warrants  a  oonrse  from 
Martinique  .to  islands  not  in  the  homeward 
voyage.  Bragg  v.  Anderson,  4  Taunt.  229;  13 
R.  R. 584. 

In  an  action  on  a  policy  on  a  voyage  "  at  or 
from  the  port  or  ports  of  discharge  and  loading 
in  India  and  the  East  India  Islands,"  evidence 
was  admitted  to  show  that  the  Mauritius  was 
considered  in  mercantile  contracts  as  an  East 
India  Island,  although  treated  by  geographers 
as  an  African  island.  Boberteon  v.  Money,  Ry.  & 
M.  75  ;  27  R.  R.  732. 

But  the  court  afterwards  decided  that  the 
Mauritius  was  not  in  the  East  Indies,  nor  was 
it  an  Indian  Island.  Bobertson  v.  Clarke,  1 
Bing.  445  ;  8  Moore,  622  ;  2  L.  J.  (0.8.)  C.  P.  71  ; 
25  R.  R.  676. 

Under  an  insurance  from  the  port  of  loading 
a  loading  at  one  single  place  only  is  authorised, 
Braton  v.  Tayleur,  5  N.  &  M.  472  ;  1  Hurls.  & 
Walms.  578  ;  4  A.  &  E.  241 ;  6  L.  J.,  K.  B.  57. 

Under  a  policy  at  and  from  an  island,  a  ship 
is  protected  in  moving  from  port  to  port  in  the 
same  island.  Cruickehank  v.  Janton,  2  Taunt. 
301  ;  11  R.  R.  584. 

If  a  policy  describes  a  voyage  at  and  from  a 
place  which  is  the  head  of  a  p>ort,  it  will  not  cover 
a  voyage  at  and  from  a  distant  place  which  is  a 
member  of  the  same_port.  Payne  v.  Hutchinson^ 
2  Taunt,  405,  n. ;  11  R.  R.  620. 

Voyage  Speeiflod  —  Further  Voyage  not 
Covered.] — ^A  policy  covering  a  specific  voyage 
cannot  be  extended  by  implication  to  cover  a 
further  voyage,  although  circumstances  (of  war) 
make  the  further  voyage  necessary.  Parkin  v. 
Tunno,  2  Camp.  59  ;  11  East,  22  ;  10  R.  R.  422. 

Intermediate  Voyage.] — Policy  on  ship  at  and 
from  Newfoundland  to  Portu^,  upon  goods, 
begining  the  adventure  from  the  loading  thereof. 
Before  loading  the  fish  she  made  an  inter- 
mediate short  voyage  with  coals,  according  to 
the  usage  of  the  Newfoundland  trade: — Held, 
that  the  usage  could  be  proved  and  that  the 
policy  attached.  Ougier  v.  Jennings,  1  Camp. 
505  ;  10  R.  R.  739. 

Bast  India  Company's  Ship.]-— A  policy 


in  common  form  upon  goods  to  the  East  Indies, 
ceases  when  the  ship  has  delivered  the  company's 
outward  cargo  in  the  East  Indies,  and  will  not 
protect  the  goods  to  a  market  in  an  intermediate 
voyage  made  by  the  ship  before  her  return  to 
Europe.  Bicliardson  v.  Landon  Assurance  Cb., 
4  Camp.  94. 

From  L.  to  S. — Ship  never  reaching  S.] — A 
ship  insured  from  L.  to  R.,  on  approaching  R. 
ascertained  that  an  embargo  was  laid  upon  aU 
ships  of  her  nation.  She  thereupon  sailed  home  to 
L.  and  was  lost : — Held,  the  assurers  not  liable. 
Blackenhagen  v.  London  Assurance  Co.,  1  Gamp. 
454  ;  10  R.  R.  729. 

Until  Ship  Diseharged.] — Policy  to  run  until 
the  ship  shall  have  ended  and  be  discharged  of 
her  voyage  : — Held,  arrival  at  port  of  dis&arge 
is  not  a  discharge  until  she  be  unloaded. 
Anon,,  Skinner,  243. 

**Last  Port  of  Bisoharge."]  — A  ship  was 
insured  from  London  to  any  port  or  ports  in  the 
River  Plate,  until  her  arrival  at  her  last  port  of 
discharge  in  that  river;  and  the  master,  intending 
to  discharge  her  cargo  at  Buenos  Ayres,  passed 
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Maldonado,  but  hearing  that  Buenos  Ayres  was 
then  in  the  hands  of  the  enemy,  he  went  to  Monte 
Video,  with  intent  to  make  a  complete  discharge 
there,  if  the  market  was  favourable  ;  but  after 
discharging  a  part,  and  not  finding  the  market 
there  so  fayourable  as  he  expected,  he  had  not 
abandoned  his  original  intention  of  going  to 
Buenos  Ayres,  if  it  should  afterwards  be  practi- 
cable ;  but  while  he  was  still  discharging  part  of 
his  cargo  at  Monte  Video,  a  loss  happened  by  a 
peril  of  the  sea : — Held,  that  as  Buenos  Ayres. 
to  which  other  port  only  in  the  Plate  he  had  con- 
templated to  go,  was  at  the  time  of  his  arrival 
in  the  Plate  (and  in  fact  continued  up  to  the 
time  of  the  loss)  in  the  hands  of  the  enemy,  so 
that  he  could  not  legally  go  there,  Monte  Video 
must  be  taken  to  be  the  ship's  last  port  of  dis- 
charge, and  that  on  her  arrival  there  the  policy 
was  discharged.  Bromn  v.  Vigne,  12  East,  283  ; 
11  R.  R.  375. 

Upon  an  insurance  from  England  to  Barbadoes 
and  all  or  any  of  the  West  India  colonies,  to 
continue  until  the  ship  shall  be  arrived  at  her 
tinal  port  of  discharge,  the  risk  terminates  on  the 
discharge  of  the  outward  cargo  at  any  of  the 
colonies.  Moore  v.  Taylor y  3  N.  &  M.  406 ;  1 
A.  &  E.  25  ;  3  L.  J.,  K.  B.  132. 

**Wbilft  in  Port"  —Fairway  of  VaTigable 
^niannel.] — A  ship  insured  for  a  voyage  to  any 
port  of  discharge  in  the  United  Kingdom,  "  and 
whilst  in  port  during  thirty  days  after  arrival," 
iirrived  at  Greenock,  discharged  her  cargo,  and 
was  placed  in  a  dock  for  repairs.  Within  thirty 
■days  after  her  arrival  she  left  the  dock  in  ballast 
for  the  port  of  Glasgow,  in  tow  of  a  steam-tug, 
to  proceed  on  a  new  voyage,  and  had  reached 
the  fairway  of  the  channS  of  the  Clyde,  her 
stem  being  about  500  feet  distant  from  the 
harbour  works  when  she  was  capsized  by  a 
sudden  gust  of  wind,  and  sustained  damage : — 
Held,  that  the  ship  at  the  time  of  the  accident 
was  not  "  in  port  within  the  meaning  of  the 
policy,  and  that  the  underwriters  were  not  liable. 
*' Gargton^''  Sailing  Ship  Co.  v.  ffickie  (16 
<3.  B.  D.  580)  discussed.  Hunter  v.  Northern 
Marine  Insurance  Co,^  13  App.  Cas.  717 — 
H.  L.  (Sc) 

What  Ship.] — Plaintiff  insured,  interest  or  no 
interest,  on  any  ship  he  should  come  in  from 
Tirginia  to  London,  beginning  the  adventure  on 
his  embarking ;  tho  money  to  be  paid  though 
his  person  should  escape  or  the  ship  be  retaken. 
He  embarked  on  the  **  S."  but  she  springing  a 
leak  he  went  on  board  the  *'  F."  and  arrived  at 
London.  The  "  S."  was  captured  after  he  left 
her  : — Held,  the  underwriter  was  liable.  DioU 
V.  Barrett,  2  Str.  1248. 

Time  of  Sailiiig.] — On  an  assurance  of  a  vessel 
at  and  from  New  York  to  Quebec,  during  her 
stay  there,  thence  to  the  United  Kingdom,  the 
«hip  being  warranted  to  sail  from  Quebec  on  or 
before  the  first  of  November,  1853  : — Held,  that 
the  assurer  was  liable  for  a  loss  occurring  on  her 
voyage  to  Quebec  after  the  1st  of  November, 
1853.  Bainet  v.  Holland,  10  Ex.  802  ;  3  C.  L.  R. 
593  ;  24  L.  J.,  Ex.  204. 

Low  after  Szpiration  of  Time  —  Damage 
within.] — Where  a  ship,  insured  for  1,000Z.  under 
a  time  policy  ending  on  the  23rd  September, 
whilst  attempting  on  the  16th  September,  to 
enter  the  harbour  of  Santa  Cruz,  took  the  ground 
4uid  remained  fast,  on  a  rocky  bottom,  till  the 


tide  flowed,  and  was  then  got  off  and  brought 
into  harbour,  where  she  remained  with  her  crew 
on  board,  but  kept  afloat  by  pumping  till  the 
middle  of  October,  when  she  was  beached,  and 
it  was  found  that,  by  the  accident  of  the  16th 
September,  she  had  been  so  damaged  that  the 
necessary  repairs  could  not  be  m^ie  at  Santa 
Cruz,  and  that  to  take  her  to  the  nearest  port, 
at  Monte  Video,  was  more  than  a  prudent  owner 
could  be  expected  to  do,  and  where  the  master, 
in  consequence,  sold  her  at  Santa  Cruz,  for  the 
benefit  of  all  concerned,  for  722.  10«. : — Held, 
first,  that  there  was  no  actual  total  loss  within 
the  time  stipulated  by  the  policy.  Knight  ▼. 
Faith,  15  Q.  B.  649  ;  19  L.  J.,  Q.  B.  609  ;  14  Jur. 
1114. 

Held,  secondly,  that  it  was  sufllciently  proved 
that  there  was  actually  a  partial  loss  within  the 
time,  although  neither  the  nature  nor  the  extent 
of  that  loss  was  ascertained  by  examination  until 
after  the  expiration  of  the  time.    Ih. 

Held,  also,  that  although  the  ship  was  to  be 
considered  as  totally  lost  after  the  expiration  of 
the  risk,  in  consequence  of  the  injury  of  the  16th 
September,  yet,  since  the  insurers  were  not  liable 
for  the  total  loss  they  were  not  thereby  exempted 
from  their  liability  to  pay  the  partial  loss,  arising 
from  the  same  injury,  which  was  suffered  during 
the  risk,  and  continued  prejudicial  to  the  assured 
even  to  the  time  of  action  brought.    Ih, 

**  Coasting  Trade."]  -—  A  ship  whilst  on  a 
voyage  from  Sunderland  to  Bordeaux,  lost  off 
the  coast  of  Norfolk,  is  not  employed  in  the 
"  coasting  trade  "  at  the  time  of  loss,  so  as  -to 
escape  the  stipulated  deduction  from  the  insur- 
ance in  respect  of  the  extra  risk  incurred  by  a 
voyage  "  crossing  the  North  Sea  or  the  Bay  of 
Biscay,  or  to  any  port  south  of  Brest."  Harvey 
V.  Beckworth,  2  H.  &  M.  429  ;  4  N.  R.  255  ;  10  Jur. 
(N.8.)  577  ;  10  L.  T.  632  ;  12  W.  R.  896--C.  A. 

Continning  Polioy.] — A  policy  was  made  on 
a  vessel  for  a  year  by  an  insurance  association, 
by  the  rules  of  which  the  insurance  was  to  be  from 
year  to  year,  unless  notice  to  the  contrary  was 
given,  and  the  managers,  unless  they  received 
ten  days'  notice  to  the  contrary,  were  to  renew 
the  policy  on  its  expiration  : — Held,  that  accord- 
ing to  the  term  of  such  rules,  and  30  &  31  Vict, 
c.  23,  s.  8  (which  makes  null  a  policy  exceeding 
twelve  months)  the  policy  was  not  a  continuing 
one,  but  expired  at  the  end  of  the  year.  Lishman 
V.  Northern  Maritime  InJiurance  Co.,  44  L.  J., 
C.  P.  185  ;  L.  R.  10  C.  P.  179  ;  32  L.  T.  170  ;  23 
W.  R.  733— Ex.  Ch. 

Freight  was  insured  by  a  club  policy  from  the 
24th  of  January,  1852,  to  the  1st  of  March,  1852, 
subject  to  the  rules  of  the  association,  one  of 
which  was  as  follows: — "That  the  committee, 
unless  they  receive  ten  days'  notice  to  the  con- 
trary, shaU  renew  each  policy  on  its  expiration, 
except  in  cases  where  it  may  be  deemed  expe- 
dient not  to  renew,  when  the  committee  shall 
cause  similar  notice  to  be  given  to  the  parties." 
No  notice  having  been  given  : — Held,  that  this 
was  a  continuing  policy,  and  not  merely  a  policy 
to  come  till  the  1st  of  Maroh.  Michael  v. 
Oillespy,  2  C.  B.  (N.8.)  627  ;  26  L.  J.,  0.  P.  306 ; 
3  Jur.  (N.s.)  1219. 

Time  of  Excution  of  Polioy.] — Where,  by 
the  rules  of  an  insurance  association,  insurances 
were  to  commence  on  the  day  on  which  the  ship 
was  accepted  by  the  committee,  and  to  continue 
in  foree  for  twelve  months,  a  ship  accepted  in 

84—2 


1068 


SHIPPING— INSURANCE— m.   Duration  of  Ruk. 


1064 


February,  and  lost  in  June,  was  well  instxred 
by  a  policy  executed  3rd  October.  Mead  v. 
Daviwn,  4  N.  &  M.  701  ;  8  A.  &  E.  808  ;  1  H.  & 
W.  166  ;  4  L.  J.,  K.  B.  193. 

On  and  off  Bisk — Goniideration.^ — A  declara- 
tion on  a  policy  stated  that  the  policy  was  made 
by  the  plaintiff  and  the  defendants,  whereby  the 
latter  insured  the  former*s  yessel  for  twelve 
months  (setting  out  the  terms  of  the  policy  con- 
taining certain  warranties).  The  declaration 
stated  that  at  the  time  of  the  making  of  the 
policy  the  defendants  were  used  and  accustomed 
to  allow  to  all  persons  insuring  ships  with  them 
for  the  period  of  twelve  calencUir  months  to  take 
their  vessels  off  risk  for  any  one  or  more  entire 
month  or  months  for  which  such  vessels  were 
insured,  and  upon  giving  notice  to  the  insured  to 
consider  such  vessels  as  off  risk,  and  not  subject 
to  any  of  the  terms  of  such  policies  until  such 
vessels  were  again  taken  upon  risk  and  notice 
given  to  the  defendants,  and  to  make  a  return  to 
the  persons  so  insured  of  part  of  the  premium 
during  each  of  such  entire  month  or  months. 
The  declaration  averred  that  the  plaintiff  had 
notice  of  the  custom,  that  the  vessel  was  taken 
off  risk  for  a  month  and  that  the  plaintiff  had 
claimed  8Z.  12«.  as  a  return  of  the  premium,  and 
that  it  was  agreed  between  the  plaintiff  and 
defendants  that  the  sum  should  be  accepted  in 
discharge  of  the  claim,  and  that  the  vessel  should 
be  considered  as  again  on  risk  for  the  residue  of 
the  twelve  months,  and  that  the  policy  should 
continue  in  full  force  for  the  unexpired  residue 
of  such  period.  The  declaration  contained  an 
averment  that  the  vessel  was  again  on  risk,  and 
that  during  the  residue  of  such  period  she  was 
wholly  lost.  There  were  averments  of  compliance 
with  the  warranties  by  the  plaintiff  during  the 
continuance  of  the  policy,  and  after  the  vessel 
was  again  on  risk  : — Held,  that  the  declaration 
was  bad  in  substance  for  not  alleging  a  compli- 
ance with  the  warranties  duriug  the  whole  period 
the  vessel  was  on  risk,  for  that  either  the  vessel 
was  on  risk  again  under  the  original  contract  or 
upon  a  new  agreement,  in  which  latter  case  the 
agreement  was  void  for  want  of  a  sufficient  con- 
sideration. Hutchinson  v.  Read^  4  Ex.  761  ;  19 
L.  J.,  Ex.  222. 

**  Port  or  ports  " — Biik  Coyerod— Porta  of 
Loading  and  of  Diseharge.]  —  In  a  policy  of 
marine  reinsurance  the  voyage  covered  by  the 
policy  was  described  as  "  at  and  from  Newcastle 
(N.S.W.)  to  any  port  or  ports,  place  or  places, 
in  any  order,  on  West  Coast  of  South  America, 
and  for  thirty  days  after  arrival  in  final  port, 
however  employed "  :—  Held,  that  the  policy 
covered  risks  at  both  ports  of  loading  and  ports 
of  discharge  on  the  West  Coast  of  South 
America,  and  was  not  limited  to  risks  at  the 
port  of  final  discharge  of  the  cargo  from  New- 
castle, and  thirty  days  aft«r.  Crocker  v.  Sturge^ 
66  L.  J.,  Q.  B.  142;  [1897]  1  Q.  B.  830; 
76  L.  T.  549  ;  45  W.  R.  271  ;  8  Asp.  M,  C. 
208. 

**In  Port,"  Koaning  of.] — In  a  policy  for  a 
voyage  and  "while  in  port  thirty  days  after 
arrival "  : — Held,  that  "  in  port "  as  applied  to 
Greenock  did  not  include  the  fairway  of  the 
navigable  channel  of  the  Clyde  off  the  harbour 
works.  TheAfton  (jOwiiers)  v.  Northern  Marine 
Insurance  Company,  14  Ct.  of  Sess.  Cas.  (4th  ser.) 
644. 


Fire  In  Book— «<Intondod  to  VaTigato."]— A 
policy  against  loss  by  fire  described  a  steaniboat 
as  "now  lying  in  Tait's  Dock,  Montreal,  and 
intended  to  navigate  the  St.  Lawrence  and  lakes- 
f  rom  Hamilton  to  Quebec  principally  as  a  freight- 
boat,  and  to  be  laid  up  in  winter  in  a  place 
approved  by  the  insurers,  who  will  not  be  liable 
for  explosion  either  by  steam  or  gunpowder.'* 
The  st^m-boat  never  left  Tait*s  Dock,  and  was 
burnt  there  : — Held,  that  the  words  in  the  policy 
implied  no  agreement  to  navigate  the  steamboat 
as  described  in  the  policy,  and  that  consequently 
the  insurers  were  liable,  though  the  steamboat 
never  left  the  dock.  Grant  v.  u^na  Insurance 
Of.,  15  Moore,  P.  C.  516 ;  8  Jur.  (N.8.)  705  ;  6 
L.  T.  735  ;  10  W.  R.  772. 

Three  Xonthi'  Omiso — Xntiny.l — Insurance 
on  a  cruise  for  three  months,  the  sailors  mutinied 
and  brought  the  ship  into  port :  the  insurance  is 
not  due.  Pole  or  Poole  v.  Fitzgerald,  Ambl.  146  ; 
Willes,  641 ;  4  Bro.  P.  C.  439. 

Ininranoe  of  Punpi — ''While  at  Wroek."] — 
A  policy  of  insurance  stated  the  risk  to  be  on 
four  pumps  "at  and  from  Ardrossan  to  the 
'  Alexandra '  steamer  ashore  in  the  neighbourhood 
of  Drogheda,  and  while  there  engaged  at  the 
wreck  and  until  again  returned  to  Ardroesan  by 
the  *  Sea  Mew '  salvage  steamer,  beginning  the  risk 
from  the  loading  on  board  the  said  ship  and  [or] 
wreck,  including  all  risk  of  craft  ana  for  boats- 
to  and  from  the  vessel  and  while  at  the  wreck  " : 
— Held,  that  thie  words  of  the  policy  did  not 
include  the  risks  while  the  pumps  were  on  board 
the  wreck  on  a  voyage  to  Belfast,  a  port  of 
safety.  Wingate  v.  Foster,  47  L.  J.,  Q.  B.  525  ; 
3  Q.  B.  D.  582  ;  38  L.  T.  737  ;  26  W.  R.  660  ;  a 
Asp.  M.  C.  598— C.  A. 

Pomps  engaged  "at  the  Wreek."]— A 


policy  of  insurance  was  effected  on  salvage- 
pumps  Insured  "from  the  30th  of  December, 
1882,  to  the  12th  of  January,  1883,  .  .  .  whilst 
engaged  in  salvage  operations  at  the  wreck  of 
the  *  C.,* "  "  including  all  risk  whilst  being  con- 
veyed from  B.  to  —  on  board  the  wreck."    It  was. 

"  or 

shewn  that  the  "  C."  was  floated  by  means  of  the 
pumps  which  were  brought  from  B.,  and  placed 
on  board  her,  and  that  she  was  kept  afloat  by  the 
pumps,  and  that  she  partly  steamed  and  partly 
was  towed  by  another  vessel  for  a  distance  of 
nearly  forty  miles,  until  she  had  almost  reached 
B.,  the  nearest  port  of  safety,  when  she  sank  in 
deep  water,  with  the  salvage  pumps  on  board, 
on  the  4th  of  January,  1883 : — Held,  that  the 
loss  was  not  covered  by  the  policy.  Difiori  v. 
Adams,  53  L.  J.,  Q.  B.  437  ;  1  Cab.  &  E.  228. 

Quarantine  —  Lost  during.] — Ship  insured 
from  Leghorn  to  London,  and  till  there  moored 
twenty-four  hours  in  safety.  She  arrived  on  the 
8th  July  at  Fresh  Wharf,  but  the  same  day  was- 
ordered  back  to  the  Hope  to  perform  quarantine. 
On  the  12th  her  master  applied  to  be  excused, 
her  seamen  having  deserted  on  the  9th  ;  on  the 
30th  she  was  finally  ordered  back  to  the  Hope, 
and  whilst  there  was  burnt : — Held,  that  the 
insurers  were  liable.  Waples  v.  Eames,  2  Stx. 
1243. 

b.  Termination  on  Xoorinff. 

Lying  in  Book  for  Sepain.] — ^A  time  policy 
against  fire  was  effected  on  a  steamship.  The 
policy  described  it  as  then  "  lying  in  the  Victoria 
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Docks,"  bat  gave  it  liberty  "  to  go  into  dry  dock, 
and  light  the  boiler  fires  once  or  twice  during 
the  currency  of  this  policy."  The  only  dry  dock 
into  which  the  ship  could  go  was  Lungley's 
Dock,  at  some  distance  up  the  river.  To  go 
there  it  was  necessary  to  remoTC  the  paddle- 
wheels  ;  they  were  removed  in  the  Victoria 
Docks,  and  the  ship  was  then  towed  up  to 
Lungley's  Dock.  The  necessary  repairs  there 
having  been  completed,  the  ship  was  brought 
out  and  moored  in  the  river,  preparatory  to 
replacing  the  paddle-wheels.  This  operation 
could  have  been  perfectly  performed  in  the 
Victoria  Docks,  but  it  was  found  that  in  such 
case  it  was  customary,  as  the  more  economical 
course,  to  replace  the  paddle-wheels  while  the 
ship  lay  in  the  river.  Before  the  wheels  had 
been  replaced  the  ship  was  burnt : — Held,  that 
the  policy  covered  the  ship  while  in  the  Victoria 
Docks,  and  while  passing  from  them  to  the  dry 
docks,  and  while  directly  returning  from  the  dry 
docks  to  the  Victoria  Docks ;  but  did  not  cover 
the  vessel  while  moored  in  the  river  for  a  col- 
lateral purpose.  Pearw-n  v.  Cbnunercial  Union 
Aswranee  Qf.j  45  L.  J.,  C.  P.  761  ;  1  App.  Cas. 
498 ;  36  L.  T.  445  ;  24  W.  R.  951— H.  L.  (E.) 
See  also  Gamble  v.  Ocean  Marine  Iwturance  Ou,, 
1  Ex.  D.  141 ;  and  Stone  v.  Ocean  Marine  Iwmr- 
ance  Co,  of  Gothenburg,  1  Ex.  D.  81,  ante,  col.  1059. 

Twenty-fovr  Eonn  in  Safety.]— By  a  Uoyds* 
policy  on  ship,  the  risk  was  described  in  writing 
to  be  *'  at  ana  from  London  to  Calcutta,  and  for 
thirty  days  after  arrival,"  and  then  followed  the 
usual  printed  words,  "  upon  the  ship,  &c.,  until 
she  hath  moored  at  anchor  twenty-four  hours  in 
good  safety." — ^Af  ter  having  sustained  damage  at 
sea  to  such  an  extent  as  to  require  constant 
pumping  to  keep  her  afloat,  the  vessel  arrived  at 
Calcutta,  and  was  safely  moored  there  on  the 
28th  of  October,  1866.  Her  cargo  was  unloaded 
in  safety  by  the  8th  of  November.  It  was  neces- 
sary to  continue  the  pumping  during  the  discharge 
of  the  cargo  until  she  was  much  lightened.  On 
the  12th  she  was  taken  from  her  moorings  to  a 
dry  dock  for  survey  and  repair,  and  was  there 
destroyed  by  an  accidental  fire  on  the  5th  of 
December  : — Held,  that  as  the  vessel  remained 
at  her  moorings  more  than  twenty-four  hours  as 
a  ship,  though  damaged,  and  not  as  a  mere  wreck, 
she  had  been  moored  *'  twenty-four  hours  in  good 
safety,"  and  as  her  destruction  did  not  take  place 
until  after  thirty  days  from  that  time,  that  the 
risk  had  terminated  at  the  time  of  the  loss. 
Lidgett  v.  Secretan,  39  L.  J.,  C.  P.  196  ;  L.  R.  5 
C.  P.  190  ;  22  L.  T.  272  ;  18  W.  R.  692.  S,  6?.,  on 
another  point,  infra,  col.  1141. 

The  outward  risk  upon  a  ship  ceases  after  she 
has  been  moored  at  anchor  twenty-four  hours  in 
the  first  port  of  an  island  to  which  she  is  des- 
tined ;  but  an  outward  policy  upon  goods  con- 
tinues until  they  are  landed.  Barrage  v.  London 
Anvrance  Co.y  1  Esp.  411. 

An  insurance  on  a  ship  to  Jamaica  is  deter- 
mined by  the  ship's  mooring  twenty-four  hours 
in  any  port  there,  and  does  not  continue  till  she 
comes  to  the  last  port  of  delivery.  Caniden  v. 
anoley,  1  W.  Bl.  417. 

A  ship  being  insured  for  a  voyage,  the  under- 
writer is  not  liable  for  any  loss  arising  from 
seizure,  after  she  has  been  twenty-four  hours  in 
port ;  though  such  seizure  was  in  consequence  of 
an  act  of  smuggling  committed  by  the  master 
during  the  voyage.  Luckyer  v.  Offley^  1  Term 
Bep.  252  ;  1  R.  R.  194. 


When,  Immediately  upon  the  arrival  of  a  ship 
at  Riga,  her  papers  were  taken,  and  her  hatches 
sealed  down  oy  the  officers  of  government,  and 
so  kept  till  her  papers  were  sent  to  St.  Peters- 
burg to  be  examin^  ;  and  on  such  examination 
immediate  orders  were  issued  for  the  seizure  of 
the  ship  and  cargo,  which  were  afterwards  oon- 
demnea  for  carrying  simulated  papers  : — Held, 
that  this  was  not  a  mooring  twenty-four  hours 
in  safety  after  her  arrival,  within  those  words 
in  the  policy.  Horneyer  v.  lAuhington,  15  East, 
46  ;  3  Camp.  85  ;  13  R.  R.  759. 

Policy  at  and  from  the  island  of  St.  Michael's. 
The  ship  arrived  there  in  a  very  disabled  state, 
and  after  lying  at  anchor  twenty-four  hours  in 
great  danger  from  a  storm,  was  blown  out  to  sea 
and  wrecked: — Held,  that  the  policy  on  the 
homeward  voyage  never  attached.  ParmHer  v. 
Coueine,  2  Camp.  235  ;  11  R.  R.  702. 


Inability  to  enter  2>oek.1— A  vessel  in- 


sured from  Sierra  Leone  to  London,  and  upon 
which  the  insurance  was  to  endure  until  she  had 
been  moored  in  good  safety  twenty-four  hours, 
arrived  in  the  evening  of  the  18th  February, 
and  the  captain,  having  orders  to  take  her  into 
the  King's  Dock  at  Deptford,  moored  her  near  the 
dock  gates.  On  the  following  morning  he  was 
informed  at  the  dock  that  no  order  for  his 
admittance  had  been  received ;  but  that,  if  it 
had,  the  vessel  could  not  be  then  admitied,  on 
account  of  the  quantity  of  ice  in  the  river.  The 
order  was  sent  by  the  navy  board  on  the  2lst, 
but  on  account  of  the  ice  the  ship  could  not  be 
moored  until  the  27th,  and  then,  in  warping  her 
towards  the  docks,  a  rope  broke,  she  grounded, 
and  was  totally  lost.  The  jury  found  that  the 
vessel  remained  at  her  moorings  from  the  18th  to 
27th  of  February,  on  account  of  the  ice,  and  not 
for  want  of  an  order  to  enter  the  dock  : — Held, 
that  upon  this  finding,  the  piaintifE  was  entitled 
to  recover,  as  the  place  where  the  ship  was 
moored  not  being  that  of  her  ultimate  destina- 
tion, the  policy  did  not  expire  when  she  had 
been  there  in  safety  twenty-four  hours  ;  and  as 
the  vessel  remained  at  those  moorings  on  account 
of  the  ice,  and  not  waiting  for  the  order,  the 
underwriters  were  not  discharged  by  the  delay. 
Samuel  v.  Royal  Exchunge  Assurance  Co,,  8 
B.  &  C.  119  ;  6  L.  J.  (0.S.)'K.  B.  315. 

Arrival   at    Port  —  Qneition   fbr   Jnry.]  — 

Declaration  on  a  policy  of  insurance  on  the 
barque  "  S."  **  from  Swan  river  to  Mauritius  and 
for  thirty  days  after  arrival,"  averring  a  total 
loss  ;  plea  that  the  ship  was  unnecessarily  delayed 
and  abandoned,  and  deviated  from  her  voyage. 
It  was  proved  that  ships  bound  for  Mauritius 
loaded,  usually  go  into  the  harbour  of  Port  Louis. 
If  in  ballast  or  seeking,  they  usually  anchor  at 
the  bell-buoy  at  sea,  a  few  miles  from  the 
harbour.  The  "  S."  sailed  in  ballast  from  the 
Swan  river  to  Mauritius,  and  on  her  arrival 
there  anchored  near  the  bell-buoy  for  fourteen 
days,  awaiting  the  arrival  of  money  to  pay  a 
bottomry  bond,  and  at  end  of  that  perioa  was 
wrecked  : — ^Held,  that  it  was  a  question  of  fact 
for  the  jury,  whether  she  had  arrived  at  Mauri- 
tius. Lindsay  v.  Janson,  4  H.  &  N.  699  ;  28  L.  J., 
Ex.  315. 

Polioy  eeaieo  on  Arriyal  of  Ship  in  Absonee 
of  Provision  to  contrary.] — In  the  absence  of 
any  period  being  mentioned  in  the  policy  during 
which  the  ship  is  to  be  at  the  risk  of  under* 
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writers  after  her  arrival,  the  policy  detennines 
on  the  ship  being  moored  at  her  port  of  arrival. 
Anon,j  Skinner,  243. 

TTntil  Moored.] — Policy  on  a  vessel  at  and 
from  Liverpool  to  Quebec,  during  her  stay  there, 
and  from  thence  back  to  her  discharging  port, 
in  the  United  Kingdom,  and  until  she  has 
moored  at  anchor  twenty-four  hours  in  good 
safety.  The  vessel  was  chartered  to  take  on 
board  a  cargo  at  Quebec,  and  proceed  therewith 
to  Wallasey  Pool,  in  the  river  Mersey,  or  as  near 
thereto  as  she  could  safely  get,  and  there  dis- 
charge her  cargo.  She  arrived  from  Quebec  in 
the  Mersey,  on  the  4th  of  September,  and  was 
towed  up  the  next  morning,  and  came  abreast  of 
Wallasey  Pool,  where,  being  unable  to  enter  the 
pool  by  reason  of  her  great  draught  of  water,  the 
captain  anchored,  and  reported  the  vessel  at 
Liverpool.  He  engaged  lumpers  to  discharge 
the  cargo,  at  a  fixed  rate  of  payment,  and  dis- 
charged the  crew.  The  deck  cargo,  and  also  a 
considerable  portion  of  the  other  cargo  having 
been  discharged,  on  the  14th  of  September  the 
vessel  fell  over  and  sustained  injury.  The 
captain  had  always  intended  to  take  the  vessel 
into  Wallasey  Pool,  with  as  much  of  the  cargo  as 
she  could  safely  carry : — Held,  that  the  vessel 
had  arrived  at  her  port  of  discharge,  was  in  the 
course  of  discharging  her  cargo,  and  had  moored 
twenty-four  hours  in  safety,  and  that  the  under- 
writers were  not  liable.  Whitivell  v.  Harrutyny 
2  Ex.  127  ;  18  L.  J.,  Ex.  465. 


Printed  and  Written  Condition!  Dis- 

■imilar.] — By  a  policv  efEected  by  B.  &  CJo.  on 
a  ship,  they  caused  themselves  "  to  be  insured, 
lost  or  not  lost,  at  and  from  L.  to  any  port  or 
ports,  in  any  order,  backwards  and  forwards, 
and  during  thirty  days'  stay  in  her  last  port  of 
discharge."  In  another  part  of  the  policy  there 
was  the  usual  clause,  whereby  she  was  insured 
"until  she  has  moored  at  anchor  twenty-four 
hours  in  good  safety."  The  clause  as  to  the 
thirty  days  was  in  writing ;  that  as  to  the 
twenty-four  hours  in  print.  The  ship  arrived 
at  her  last  port  of  discharge  at  7  p.m.,  on  the 
25th  May,  1863,  where  she  remained  until 
3.45  a.m.  on  the  24th  June,  1863,  when  she  was 
driven  on  shore  and  wrecked : — Held,  that  the 
thirty  days  had  not  expired,  and  that  the  loss 
was  covered  by  the  policy.  Mercantile  Marine 
iTUuranee  Co.  v.  TitheHngton^  5  B.  &  S.  765  ;  84 
L.  J.,  Q.  B.  11  ;  11  Jur.  (N.8.)  62  ;  11  L.  T.  340  ; 
13  W.  R.  141. 

ICoTing  in  Harbour.] — Under  a  policy  on  a 
ship  for  a  given  time,  wnile  securely  moored  in 
a  certain  harbour,  she  is  warranted  in  changing 
her  moorings  within  the  same  harbour.  Anon.  v. 
Westmore,  6  Esp.  109. 


0.  Time  Policy. 

Time  Polioy— Chartered  Freight.]— The  plain- 
ti&  were  the  owners  of  a  vessel  which  they 
chartered  on  certain  terms  as  regards  payment 
of  freight  for  six  months  from  the  21st  of 
March,  1881,  with  the  option  to  the  charterer 
of  extending  the  time  for  a  period  of  three  or 
six  months.  A  clause  in  the  charterparty  pro- 
vided that,  in  the  event  of  loss  of  time  by 
collision,  whereby  the  vessel  was  rendered  incap- 
able of  proceeding  for  more  than  forty-eight 
hours,  payment  of  hire  was  to  cease,  until  such 


time  as  she  was  again  in  an  efficient  state  to 
resume  her  voyage.  On  the  4th  of  April,  1881, 
the  plaintifiEs  insured  against  loss  of  freight 
with  the  defendant  **  at  and  from  and  for  and 
during  the  space  of  six  calendar  months  from 
the  15th  of  April  to  the  14th  of  October,  1881," 
the  defendant  to  pay  only  loss  of  hire  whic^ 
might  arise  under  the  clause  in  the  charterparty 
"for  accidents  occurring  between  the  15th  of 
April  and  the  16th  of  October."  On  the  27th  of 
June,  1881,  the  vessel,  while  on  a  voyage, 
struck  something  soft  with  her  bottom,  but  was 
able  to  proceed  on  her  voyage,  and  it  was  not 
until  the  18th  of  November,  when  she  arrived 
at  Liverpool,  that  it  was  discovered  that  she 
required  considerable  repairs,  ovring  to  damage 
admittedly  caused  by  the  accident  in  June.  The 
charterers,  who  had  exercised  their  option  of  con- 
tinuing the  charter  until  the  21st  of  December, 
thereupon  gave  notice  to  the  plaintifEs  discon- 
tinuing the  hire  until  the  vessel  was  in  a  fit  state 
to  resume  employment,  which  she  never  was 
until  the  end  of  December  : — ^Held,  that  as  the 
policy  was  a  time  policy,  the  loss  insured  against 
must  happen  during  the  period  covered  by  the 
policy  ;  and  that  the  defendant's  liability  being 
confined  to  loss  of  chartered  freight  between  the 
15th  of  April  and  the  15th  of  October,  could 
not  be  extended  so  as  to  include  loss  of  hire 
which  only  occurred  after  the  expiration  of  that 
time.  Hovgh  v.  Head,  55  L.  J.,  Q.  B.  43  ;  oS 
L.  T.  809  ;  34  W.  R.  160  ;  5  Asp.  M.  C.  505— C.  A. 

Loss  after  Expiration  of  Polioy — ^Death-wound 
reeeived  before.] — Where  a  ship  received  the 
injury  which  ultimately  caused  her  loss  during 
the  period  for  which  she  was  insured,  and  waa 
kept  afloat  by  pumping  for  some  days  and  until 
after  the  expiration  of  that  period,  when  she 
sank,  it  was  held  that  the  underwriter  was  not 
liable.  Meretony  v.  Ihinlojfe^  cited,  1  Term  Rep. 
260 ;  1  R.  R.  194. 


d.  On  Freiffht. 

When  it  Attaehee.] — The  risk  on  freight  does 
not  attach  until  goods  are  either  actually  shipped 
on  board,  or  until  there  is  an  actual  contract  for 
shipping  them.  Flint  v.  Flemyng,  1  B.  &  Ad.  45  ; 
8  L.  J.  (0.8.)  K.  B.  350. 

Where  there  is  a  valued  policy  on  freight,  and 
the  ship  is  lost  while  taking  in  her  cargo,  the 
assured  can  only  recover  for  the  freight  of  the 
goods  actually  on  board,  unless  a  fuU  cargo  is 
then  provided  for  her,  or  there  is  a  contract 
either  written  or  parol  to  supply  one.  Patrick 
V.  Eame^^  3  Camp.  441. 

Printed  and  Written  Claosee  in  Polioy — ^Be- 
firigerating  Kaohinery.] — A  policy  of  insurance 
upon  freight  of  a  cargo  of  frozen  meat  in  a  ship 
fitted  with  refrigerating  machinery,  provided  (in 
writing),  that  the  assurors  should  be  liable 
"for  any  loss  occasioned  by  breaking  down  of 
machinery  until  final  sailing  of  veseL"  The 
voyage  was  stated  to  be  at  and  from  "  Monte 
Video  to  any  ports  in  any  order  backwards  and 
forwards  in'  the  river  Plate,  and  thence  to  any 
port  of  the  United  Kingdom,"  these  words  being 
also  in  writing.  The  insurance  was  to  commence 
"  upon  the  freight  and  goods  or  merchandise  on 
board  thereof  from  the  loading  of  the  said  goods 
or  merchandise  on  board  the  said  ship  or  vessel 
at  Monte  Video."  This  last  clause  was  in  print, 
except  "  Monte  Video,"  which  was  written.   The 
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assured  had  contracted  with  the  charterers  that 
they  would  not  receive  meat  on  board  until  the 
temperature  had  been  reduced  to  a  specified 
degree  by  the  refrigerating  machinery.  The 
charterers  had  contracted  to  pay  freight  on  the 
arrival  of  the  ship  at  the  port  of  discharge  on  all 
meat  which  had  been  shipped.  It  was  known 
to  all  parties  that  no  meat  ever  was  or  could  be 
shipped  at  Monte  Video.  The  ship  having  dis- 
charged her  outward  cargo  at  Monte  Video, 
proceeded  to  Buenos  Ayres,  both  of  them  ports 
in  the  river  Plate.  After  her  refrigerating 
machinery,  which  was  set  at  work  at  Mont« 
Video,  had  been  at  work  for  two  weeks,  it  broke 
down  in  such  a  way  as  to  be  useless  before  the 
requisite  coldness  had  been  attained.  No  meat 
was  ever  received  on  board,  and  notice  of 
abandonment  was  given  to  the  assurors.  In  an 
action  on  the  policy  by  the  assured  to  recover 
the  amount  of  freight  insured  : — Held,  that  the 
liability  under  the  policy  for  loss  of  freight 
occasioned  by  the  breaking  down  of  machinery 
attacheil  at  Monte  Video,  and  was  not  only  to 
attach  upon  the  loading  of  the  meat  on  board  : 
the  printed  words,  "from  the  loading  of  the  said 
goods  on  board  the  said  ship,"  being  capable  of 
being  read  as  applying  only  to  an  insurance 
upon  goods,  and  not  to  an  insurance  upon 
freight,  and  that  being,  under  the  circumstances, 
the  proper  construction.  Hydames  Steamship 
Co,  v.  Tndemnity  Mutual  Marine  Insurance  Co.^ 
64  L.  J.,  Q.  B.  353  ;  [1895]  1  Q.  B.  500  ;  14  R. 
216  ;  72  L.  T.  103  ;  7  Asp.  M.  C.  553— C.  A. 

Engagement   of  Ooods  —  Loading   Port.]  — 

A  policy  on  freight  "at  and  from"  Valparaiso 
does  not  attach  if  the  ship  be  lost  before  arrival 
at  Valparaiso,  notwithstanding  that  a  subsequent 
clause  provides  that  the  policy  is  "to  cover 
freight  from  the  time  of  the  engagement  of  the 
goods,"  and  that  the  goods  were  engaged  before 
the  ship  was  lost.  The  CupemieuSj  65  L.  J., 
Adm.  108  ;  [1896]  P.  237  ;  74  L.  T.  757  ;  8  Asp. 
M.  C.  166— C.  A. 

*'  From  the  Loading."]— The  plaintiffs,  ship- 
owners, by  a  policy  of  insurance  underwritten 
by  the  defendants,  caused  "themselves  to  be 
insured,  lost  or  not  lost,  at  and  from  Libau  to 
Bordeaux,  upon  freight  (valued  at  interest),  of 
and  in  the  vessel  'Hawthorn,'  beginning  the 
adventure  upon  the  said  goods  or  freight  from 
the  loading  thereof,  on  board  the  said  ship  at 
Libau,  and  to  continue  and  endure  during  the 
said  vessel's  abode  there,  and  until  the  said  vessel 
shall  have  arrived  at  Bordeaux,  and  the  said 
goods  shall  be  safely  delivered  from  the  said 
ship."  The  plaintiff's  said  vessel  commenced 
loading  at  Libau  a  cargo  of  oats  for  Bordeaux, 
and  a  portion  of  the  cargo  was  in  lighters  along- 
side, and  was  about  to  be  transferred  to  the  said 
vessel,  when,  by  reason  of  the  perils  of  the  sea, 
the  said  lighters  and  portion  of  cargo  were 
wholly  lost,  and  the  plaintiffs  were  prevented 
from  earning  the  freight  insured  : — Held,  upon 
demurrer,  that  the  plaintiffs  could  not  recover. 
Hopper  V.  Wear  Marine  Inturance  Cu.y  46  L.  T. 
107  ;  4  Asp.  M.  C.  482. 

A  ship  was  chartered  to  carry  a  cargo  from 
Liverpool  to  Lagos,  on  the  west  coast  of  Africa, 
there  discharge,  and  reload  another  cargo  for  the 
United  Kingdom,  in  consideration  of  a  lump  sum 
by  way  of  freight,  payable  half  before  sailing 
from  Liverpool,  half  on  delivery  of  the  home- 
ward cargo.  The  shipowner  effected  an  insurance 


on  freight  "  at  and  from  Lagos,"  and  the  policy 
contained  a  clause  whereby  the  insurance  com- 
pany agreed  that  the  insurance  "shall commence 
upon  freight  and  goods  or  merchandise  aforesaid 
from  the  loading  of  the  goods  or  merchandise  on 
board  the  said  ship  or  vessel  at  as  above."  The 
ship  was  lost  before  she  had  shipped  any  of  her 
homeward  cargo : — Held,  that  this  clause  pre- 
cluded the  assured  from  recovering  against  tlie 
underwriters,  although  the  freight  was  chartered 
freight.  Beckett  v.  West  of  England  Marine 
Iwrnrance  Co.,  25  L.  T.  739  :  1  Asp.  M.  C.  185. 

Where  the  owner  of  a  vessel  entered  into  a 
contract  with  the  East  India  Company  at 
Madras,  through  the  medium  of  a  correspon- 
dence with  their  agents,  for  freight  and  the 
passage  of  invalids  ;  and  the  ship  had  been  sur- 
veyed by  their  oflScer  and  represented  to  be  fit 
for  the  purpose,  after  certain  alterations  had 
been  made,  and  goods  had  been  shipped,  water 
taken  in  for  the  invalids,  and  the  projected 
alterations  commenced,  but  the  completion  was 
prevented  by  the  perils  of  the  sea  : — Held,  that 
there  was  an  inception  of  the  risk  ;  and  that  the 
plaintiff  was  entitled  to  recover  for  passage- 
money  as  well  as  freight.  Trugcott  v.  Christie^ 
5  Moore,  33  ;  2  Br.  &  B.  320. 

The  assured  assigned  a  policy  on  chartered 
freight  of  the  vessel  "Napier,"  on  a  voyage  to 
Bakers  Island,  and  from  Baker's  Island  to  a  port 
of  destination  in  the  Onited  Kingdom.  They 
then  caused  themselves  to  be  reinsured,  "  lost  or 
not  lost,  upon  freight  payable  in  respect  to  this 
present  voyage  to  be  performed  by  the  vessel 
*  Napier'  from  Baker's  Island  to  a  port  of  dis- 
charge in  the  United  Kingdom ;  the  insurance 
on  the  freight  beginning  from  the  loading  of  the 
vessel."  The  "  Napier"  arrived  at  Baker's  Island, 
and  was  wrecked  after  taking  in  about  two- 
thiixis  of  her  homeward  cargo : — Held,  that  the 
assured  were  not  entitled  to  recover  as  for  a  total 
or  partial  loss  of  the  freight — by  Blackburn,  J., 
on  the  ground  that  it  was  not  intended  that  the 
risk  should  commence  until  the  vessel  sailed  on 
her  voyage  from  Baker's  Island,  and  that  the 
words  "  beginning  from  the  loading  of  the  vessel" 
did  not  extend  the  liability  of  the  underwriters, 
but  only  added  the  further  statement  that  they 
would  not  be  liable  for  freight  until  the  goods 
were  actually  loaded — ^by  Mellor,  J.,  and  Lush, 
J.,  on  the  ground  that  these  words  did  create  a 
liability  before  the  voyage  commenced,  but  that 
the  word  "leading"  must  be  taken  to  mean 
"complete  loading,"  so  that  as  the  cargo  was 
never  fully  loaded,  the  policy  did  not  attach,  and 
nothing  could  be  recovered.  Jones  v.  Neptune 
Marine  Insurance  Cv.,  41  L.  J.,  Q.  B.  370  ;  L.  R. 
7  Q.  B.  702  ;  27  L.  T.  308  ;  1  Asp.  M.  C.  416. 

Lost  after  loading  Part.] — Policy  upon  the 
freight  of  the  ship  "  Stranger "  at  and  from 
London  to  Jamaica,  with  liberty  to  touch  at 
Madeira,  and  discharge  and  take  goods  on  board 
there  ;  the  plaintiffs  had  agreed  by  charterparty 
that  the  ship  should  take  in  goods  at  London, 
and  pi*oceed  to  Madeira,  and  there  deliver  such 
parts  of  the  goods  shipped  at  London  as  their 
agent  should  direct,  and  receive  on  board  wine, 
and  proceed  to  Jamaica,  and  there  deliver  ;  and 
the  freighter  agreed  to  pay  I'dol,  in  full  for 
freight,  during  the  whole  voyage  from  London  to 
Madeira,  and  from  thence  to  Jamaica,  such  freight 
to  be  paid  in  Madeira,  on  delivery  of  the  goods 
shipped  at  London  for  that  place,  by  Madeira 
wine  at  40/.  per  pipe,  to  be  carried  in  the  said 
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ship  to  Jamaica  free  of  freight.  The  ship  arrived 
at  Madeira,  and  delivered  all  her  London  cargo, 
except  thirty-three  casks  of  coals,  which  the  cap- 
tain kept  on  board  to  stiffen  the  ship ;  having 
received  part  of  his  cargo  for  Jamaica,  but  not 
the  wine  to  be  paid  for  freight,  a  gale  of  wind 
arising,  the  captain  was  obliged  to  cut  his  cables 
and  run  out  to  sea,  where  he  was  captured : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
for  a  total  loss.  Atty  v.  Lindo^  1  Bos.  &  P.  (N.B.) 
236 ;  8  R.  R.  788. 

LoM  Sefore  Loading.!— Policy  at  and  from 
Sheemess  in  ballast,  to  Charente,  and  back  to  a 
port  in  the  British  Channel  and  London,  from 
the  date  thereof,  till  the  ship  should  be  arrived 
at  Charente,  and  back  at  a  port  in  the  Channel 
and  London  ;  on  freight  valued  at  the  sum 
insured,  to  be  deemed  interest  on  the  outward 
voyage.  The  ship  was  freighted  for  the  voyage 
in  question  by  a  charterparty,  whereby  she  was 
to  proceed  to  Charente  in  bcdlast,  and  there  the 
freighter  was  to  provide  her  with  a  full  cargo  of 
brandy ;  on  the  arrival  of  the  ship  at  Charente 
she  was  put  under  an  embargo,  and,  after  being 
kept  for  six  months,  she  was  seized  and  con- 
demned by  the  French  government : — Held,  that 
the  freight  was  protect^  by  the  policy  while  the 
ship  lay  at  Charente,  before  any  goods  were  put 
on  board,  and  that  the  underwriters  were  liable  for 
a  loss  so  happening.  Macltejizie  v.  ShecUUffi,  2 
Camp.  431;  11  R.  R.  759. 

Policy  on  freight  valued  at  5002.  on  a  voyage 
at  and  from  Demerara,  Berbice,  and  the  Wind- 
ward and  Leeward  Islands  to  London  :  the  ship 
being  at  Demerara,  an  agreement  was  entered 
into  by  the  master  with  a  house  there  for  a 
freight  from  Berbice  to  London,  the  cargo  to  be 
put  on  board  at  Berbice,  and  the  ship  to  take  a 
cargo  of  bricks  and  planks  there.  While  pro- 
ceeding from  Demerara  to  Berbice,  with  the 
bricks  and  planks  on  board,  she  met  with  an 
accident,  and  in  consequence  never  earned  her 
freight : — Held,  that  it  was  not  a  loss  within  the 
policy.  Sellar  v.  Jf'  Viear,  1  Bos.  &  P.  (N.E.)  23  ; 
8  R.  R.  744. 

**  At  and  from"  Ports.] — ^A  vessel  when  about 
to  proceed  on  a  voyage  with  cargo  from  Calcutta 
to  Mauritius  was  chartered  "  to  proceed  with  all 
convenient  speed  on  her  present  voyage  to 
Mauritius,  and,  having  discharged  her  cargo 
there,"  to  "  sail  and  proceed  to  Akyab,  &c.,  and 
book,  from  the  charterers,  a  cargo  of  rice  for  a 
port  in  the  United  Kingdom."  Subsequently  the 
owner  insured  the  freight  to  be  earned  uuder  the 
charterparty  by  an  insurance  "at  and  from 
Mauritius  to  rice  ports,  and  at  and  thence  to  a 
port  of  discharge  in  the  United  Kingdom,  on 
chartered  freight,  valued  at  1,1502."  The  vessel 
was  afterwards  lost  at  Mauritius,  by  a  peril 
insured  agaiust,  before  she  had  discharged  the 
whole  of  her  cargo  there  : — Held,  that  the  risk  on 
the  policy  attached  upon  the  arrival  of  the  vessel 
at  Mauritius,  and  that  the  assured  was  therefore 
entitled  to  recover.  Foley  v.  United  Fire  and 
Marine  Itunrance  Co,,  39  L.  J.,  C.  P.  206  ;  L.  R. 
6  C.  P.  155  ;  22  L.  T.  108  ;  18  W.  R.  437.— 
Ex.  Ch. 

A  homeward  policy  on  freight,  at  and  from 
Algoa  Bay,  attaches  when  the  ship  is  at  Algoa 
Bay  in  a  condition  to  begin  to  take  in  her  home- 
ward cargo.  Williamgon  v.  Innes,  8  Bing.  81  ;  1 
M.  &  Rob.  88. 

Where  a  ship  was  chartered  on  a  voyage  from 


London  to  Dominica,  and  back  to  London,  at  a 
certain  rate  of  freight  upon  the  outward  cargo  ; 
and,  after  delivering  her  outward  cargo  at  D.,  the 
charterers  were  to  provide  her  a  full  cai^go  home- 
wards, at  the  current  freight,  from  D.  to  L. : — 
Held,  that  an  insurance  by  the  owner  of  the  ship 
on  the  freight  at  and  from  D.  to  L.  attached 
whilst  the  ship  lay  at  D.  delivering  her  outward 
cargo,  and  before  any  part  of  the  homeward 
cargo  was  shipped,  during  which  time  she  was 
captured  by  an  enemy,  the  contract  of  affreight- 
ment by  the  charterparty  being  entire,  and  the 
risk  on  the  policy  having  commenced.  Hom- 
caMle  V.  StuaH,  7  East,  400  ;  8  R.  R.  649. 

Where  a  ship  was  chartered  from  L.  to  T., 
there  to  take  on  board  a  certain  number  of  pipes 
of  wine,  and  proceed  to  B.,  for  which  the  owner 
was  to  receive  freight  at  the  rate  of  so  much 
per  pipe  ;  a  policy  on  such  freight  attached  from 
the  sailing  of  the  ship  from  L.  Thompson  y. 
Taylor,  6  Term  Rep.  478  ;  3  R.  R.  233. 

What  VoTEgoi.] — The  stipulation  in  a  charter- 
party  may  be  varied  by  subsequent  instructions 
which  may  amount  to  a  new  contract  pro  tanto  ; 
and  an  insurance  of  the  freight  upon  the  new 
voyage,  though  different  from  that  described  in 
the  charterparty,  may  be  good.  Hall  v.  BrowMj 
2  Dow,  367. 

Intermediate  Oargoes.] — ^A  policy  on  freight, 
at  and  from  the  ship's  port  of  loading  at  J.,  to 
her  port  of  discharge,  with  leave  to  call  at  inter- 
mediate ports,  beginning  the  adventure  on  the 
goods  from  the  lofuling  as  aforesaid,  with  leave  to 
discharge,  exchange  and  take  on  board  goods 
at  any  port  she  may  call  at,  without  being  deemed 
a  deviation,  covers  the  freight  of  goods  loaded  at 
an  intermediate  port ;  and,  therefore,  where  the 
ship  having  sailed  with  a  cargo  loaded  at  J.,  was 
during  the  voyage  cast  on  shore  at  an  inter- 
mediate port<,  and  lost  a  part  of  her  cargo,  and 
took  on  board  other  goods  at  that  port  to  com- 
plete her  cargo,  and  arrived  at  her  port  of 
discharge,  and  earned  freight : — Held,  that  the 
assured,  who  had  abandoned  to  the  underwriter 
upon  intelligence  of  the  loss,  and  had  adjusted 
with  him  as  for  a  total  loss,  was  liable  to  the 
underwriter  for  the  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port,  after 
deducting  the  expenses  attendant  upon  procuring 
the  freight.  Barclay  v.  Stifling,  5  M.  &  S.  6  ; 
17  R.  R.  245. 

Outward  or  Setom.] — A  policy  at  and  from 
Riga  to  the  United  Kingdom,  on  ship  and  frei^t, 
was  declared  to  be  in  continuation  of  two  other 
policies,  which  were  on  ship  and  freight,  on  a 
voyage  from  the  United  Kingdom  to  the  ship's 
port  of  discharge  in  the  Baltic  during  her  stay 
there,  and  from  thence  back  to  her  port  of  dis- 
charge in  the  United  Kingdom :  the  ship  was 
seized  and  condemned  at  Riga  before  she  had 
discharged  her  outwartl  cargo  : — Held,  that  the 
fii-st  policy  could  not  be  applied  to  the  outward 
freight.  Bell  v.  Bell,  2  Camp.  475  ;  11  R.  R. 
769. 

Retardation  of  Adyenture.]— Policy  on  freight 
valued,  at  and  from  R.  and  any  ports  in  the 
Baltic  to  any  ports  in  the  United  Kingdom,  and 
the  ship  was  chartered  to  sail  with  a  cargo  from 
L.  to  some  port  in  the  Baltic,  not  beyond  R. 
and  from  thence  to  R.,  there  to  take  in  a  home- 
ward cargo,  and  sailed  from  L.  and  arrived  at  R., 
where  she  was  detained  five  weeks,  and  prevented 


1078 


SHIPPING— INSURANCE— IV.  Nature  of  Risk. 


1074 


from  loading  by  the  goyemment,  and  the  freighter 
never  loaded  her ;  and  a  few  days  after  the 
detention  ceased  the  frost  set  in,  which  detained 
her  till  the  spring,  when  she  procured  a  freight 
from  other  persons,  and  returned  with  it  to  L., 
but  the  expenses  of  her  detention  exceeded  such 
freight : — Held,  that  the  policy  attached  at  the 
time  of  the  detention,  but  tlwt  freight  haying 
been  afterwards  earned,  the  underwriter  was 
not  liable.  JEeerth  y.  Smith,  2  M.  &  S.  278  ;  15 
R.  R.  246. 

Sending  Home  Portion  of  Cargo.  1— An  insur- 
ance on  the  freight  of  a  ship  destined  for  a  fishing 
adyenture  in  the  South  Sea,  is  not  determined  by 
the  arrival  of  part  of  the  cargo  in  another 
ship.  Phillips  V.  Champion^  1  Marsh.  402  ;  6 
Taunt.  3. 

See  also  Cawt  under  V.  INTBBBBT  OF  ASSUBED, 
1.  Freight,  post,  cols.  1110,  seq. 

Freight  Earned,  j — Upon  a  policy  for  freight 
the  insurers  cannot  be  held  responsible  where  the 
freight  has  been  actually  earned.  ScottUh  Marine 
Iwturance  Co.  y.  Turnery  1  Macq.  H.  L.  334  ;  17 
Jur.  631. 

Ship  neyer  arriyod  at  Port  of  Loading — Oan- 
oeUation  of  Gharterparty.] — See  Jam  ie*itn  y.  Xew- 
caMtle  Steamship  Freight  Assurance  Assn.^  post, 
C0L1117. 

IV.  NATURE  OF  RISK. 

1.  Perils  of  the  Sea. 

a.  Injury  consequential  on,  1072. 

b.  Collision,  1082. 

c.  Whilst  under  Repair,  1085. 

d.  Ship  Missing,  1086. 

e.  Other  Cases,  1U87. 

/.  Evidence  of  Loss,  1087. 

2.  Hestraint  and  Detention^  1089. 

3.  Stranding. 

a.  Operation  of  Memorandum,  1092. 
h.  What  is,  1093. 

4.  Barratry. 

a.  What  is,  1097. 

b.  Who  can  Commit,  1099. 

c.  Effect  and  Proof  of,  1100. 

5.  Jettijfon,  1101. 

6.  Fire,  1102. 

7.  Capture  and  Seizure. 

a.  What  Amounts  to,  1104. 

b.  Proof  of,  1108. 

8.  Other  Bisks,  11U9. 


1.  Perils  of  the  Sea. 

a.  Injury  oonBeauential  oxi. 

Vegligence  of  Crew.] — Underwriters  are  liable 
for  a  loss  arising  immediately  out  of  the  perils  of 
the  sea,  such  as  the  winds  and  wayes,  although 
remotely  from  the  mismanagement  and  negli- 
gence of  the  master  and  mariners.  Walker  y. 
Maitland,  6  B.  &  AltL  171 ;  24  R.  R.  320.  S.  P., 
Bishop  V.  Peidland,  7  B.  &  C.  214  ;  1  M.  &  Ry. 
49;  6  L.  J.  (0.8.)  K.  B.  6  ;  31  R.  R.  177. 

Throwing  away  Sallait.]— To  a  declara- 
tion on  a  time  policy  for  six  months,  stating  a 
loss  by  perils  of  the  sea,  the  defendant  pleaded, 
that,  although  the  yessel  was  lost  by  perils  of  the 
sea,  yet  such  loss  was  occasioned  by  the  wrong- 
ful, negligent,  and  improper  conduct  (the  same 
not  being  barratrous)  of  the  master  and  mariners 


of  the  ship,  by  wilfully,  wrongfully,  negligently 
and  improperly  (but  not  barratrously)  throwing 
oyerboard  so  much  of  the  ballast  that  the  yessel 
became  unseaworthy,  and  was  lost  by  perils  of 
the  sea,  which  otherwise  she  would  haye  encoun- 
tered and  oyercome: — Held,  that  the  plea  was 
bad,  and  that  the  underwriter  was  liable  for  the 
consequence  of  the  wilful  but  not  barratrous  act 
of  the  master  and  crew,  in  rendering  the  yessel 
unseaworthy  before  the  end  of  the  yoyage,  by 
throwing  oyerboard  a  part  of  the  ballast.  Sadler 
y.  Dixon,  8  M.  &  W.  895 ;  1 1  L.  J.,  Ex.  435— Ex.  Ch. 

To  Animali.] — Policy  on  horses  "warranted 
free  from  mortality."  Special  yerdict,  finding, 
that  on  the  yoyage,  in  consequence  of  a  storm, 
the  horses  broke  down  the  partitions  between 
them,  and  by  kicking,  bruised  each  other  so  much, 
that  they  died ;  that  a  particular  usage  with 
respect  to  policies  on  liye  stock  preyailed  at 
Lloyd's  coffee-house  in  London,  and  was  adopted 
both  by  the  underwriters  subscribing,  and  the 
merchants  effecting  policies  there,  and  that  this 
policy  was  effected  there  : — Held,  first,  that  this 
was  a  loss  by  perils  of  the  sea  for  which  assured 
might  recoyer  notwithstanding  the  warranty; 
and  secondly,  that,  as  it  did  not  appear  that  the 
assured  knew  of  the  usage  preyailing  at  Lloyd's, 
or  was  in  the  habit  of  effecting  policies  there, 
such  usage  did  not  bind  him.  Gabay  v.  Lloyd, 
5  D.  4:  R.  641 :  3  B.  &  C.  793  ;  3  L.  J.  (0.8.) 
K.  B.  116;  27R.  R.  486. 

Where  a  policy  was  effected  on  mules  and 
other  liying  animals,  warranted  **  free  from  mor- 
tality and  jettison  "  ;  and  in  the  course  of  the 
voyage  some  of  them  were  killed,  in  consequence 
I  of  the  agitation  of  the  ship  in  a  storm  ;  and 
others  died  before  the  termination  of  the  voyage 
insured,  in  consequence  of  the  injuries  they  had 
receiyed  : — Held,  that  this  was  a  loss  by  a  peril 
of  the  sea>  for  which  the  underwriters  were 
liable.  Lawrenoe  y.  Aberdein,  5  B.  &  Aid.  107  ; 
24  R.  R.  299. 

To  Goods.] — A  yessel  laden  with  hides  and 
tobacco,  in  the  coui'se  of  her  yoyage  shipped 
large  quantities  of  sea  water.  On  the  termina- 
tion of  the  yoyage  it  was  discoyered  that  the  sea 
water  had  rendered  the  hides  putrid,  and  that 
the  ])utrefaction  of  the  hides  had  imi)arted  an  ill 
flavour  to  the  tobacco,  and  had  thereby  injured 
it : — Held,  that  the  damage  thus  occasional  to 
the  tobacco  was  a  loss  by  the  i)erils  of  the  sea. 
Afontoya  v.  London  Assitratice  Gk,  6  Ex.  451 ; 
20  L.  J.,  Ex.  264. 

negligent  Loading.] — Where  a  ship,  in- 


sureil  against  the  perils  of  the  sea,  was  injured 
by  the  negligent  loading  of  her  cargo  by  the 
natives  on  the  coast  of  Africa,  and,  in  conse- 
quence, shortly  afterwards  became  leaky,  and, 
being  pronounced  unseaworthy,  was  run  ashore, 
in  order  to  prevent  her  from  sinking  and  to  save 
the  cargo  : — HrM,  that  the  insurers  were  liable 
for  a  constructive  total  loss,  the  immediate  cause 
of  the  loss  being  the  perils  of  the  sea,  although 
the  cause  of  the  unseaworthiness  was  the  negli- 
gence in  the  loading.  Redman  v.  Wilson,  14 
M.  &  W.  476  ;  14  L.  J.,  Ex.  333 ;  9  Jur.  714. 

A.  effected  a  policy  against  "  perils  of  the  seas 
and  all  other  perils,  losses  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment  or 
damage  of  the  goods,"  in  the  ordinary  form,  upon 
goods  for  a  voyage  by  a  steamer  from  K.  to  Y. 
While  the  steamer  was  loading  in  the  harbour  at 
K.  her  draught  was  increased  by  the  weight  of 
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the  cargo,  until  the  discharge-pipe  was  brought 
below  the  surface  of  the  water,  which  then 
flowed  down  the  pipe  under  the  yatve  and,  some 
cocks  or  valves  in  the  machinery  having  been 
negligently  left  open,  flowed  into  the  hold  and 
injured  A^'s  goods  : — Held,  that  the  injury  was 
caused  by  one  of  the  perils  insured  against. 
Davidson  v.  Burnand,  38  L.  J.,  C.  P.  73  ;  L.  R.  4 
C.  P.  117  ;  19  L.  T.  782  ;  17  W.  R.  121. 

Held,  also,  that  the  burden  of  proving  that 
the  vessel  was  unseaworthy  was  on  the  defen- 
dant,   lb. 


Through  Delay.] — Meat  shipped  at  Ham- 


burg for  London  was  delayed  on  the  voyage  by 
tempestuous  weather,  and  solely  by  reason  of 
such  delay  became  putrid,  and  was  necessarily 
thrown  overboard  at  sea : — Held  not  a  loss  by 
perils  of  the  sea,  or  within  the  words  "  all  other 
perils,  losses  and  misfortunes,"  in  the  policy. 
Taylor  v.  Ihinbar,  38  L.  J.,  C.  P.  178  ;  L.  R.  4 
C.  P.  206  ;  17  W.  R.  382. 

**  Perils  of  the  Bom  and  all  other  Perils,'*  Ste. 
— Donkey-engine,  Iiynry  to.] — ^A  steamer  was 
insured  by  a  time  policy  in  the  ordinary  fonn  on 
the  ship  and  her  machinery,  including  the  don- 
key-engine. For  the  purposes  of  navigation  the 
donkey-engine  was  being  used  in  pumping  water 
into  the  main  boilers,  when  owing  to  a  valve 
being  closed  which  ought  to  have  been  kept  open 
water  was  forced  into  and  split  open  the  air- 
chamber  of  the  donkey-pump.  The  closing  of 
the  valve  was  either  accidental  or  due  to  the 
negligence  of  an  engineer  and  was  not  due  to 
ordinary  wear  and  tear : — Held,  that  whether 
the  injury  occurred  through  negligence  or  acci- 
dentally without  negligence,  it  was  not  covered 
by  the  policy,  such  a  loss  not  falling  under  the 
words  '*  perils  of  the  seas,"  &c.,  nor  under  the 
general  words  "all  other  perils,  losses,  and  mis- 
fortunes that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  subject-matter  of 
insurance."  Wett  India  and  Panamu  Telegraph 
Co.  V.  Home  and  Coloniul  Marine  Insuratwe  Co. 
(6  Q.  B.  D.  51  ;  50  L.  J.,  Q.  B.  41),  disapproved. 
Thames  and  Mersey  Marine  Ifiturafice  Co.  v. 
Hamilton,  56  L.  J.,  Q.  B.  626  ;  12  App.  Cas.  484  ; 
57  L.  T.  695 ;  36  W.  R.  337  ;  6  Asp.  M.  C.  200— 
H.  L.  (E.) 

(( Improper  Navigation  of  Ship  " — ^Negligenee 
— Damage  to  Cargo — Insnfficiently-cloiedPort.] 

— By  the  articles  of  a  mutual  assurance  associa- 
tion the  members  agreed  to  indemnify  each  other 
against  losses,  damages,  and  expenses  arising 
from  or  occasioned  by  any  loss  or  damage  of  or 
to  any  goods  or  merchandise  caused  by  improper 
navigation  of  the  ship  caiTying  the  goods,"  for 
which  any  such  member  might  be  liable.  A 
cargo  of  wheat  was  shipped  on  board  a  vessel 
belonging  to  the  plaintiffs,  who  were  members  of 
the  association.  Daring  the  loading  of  the  cargo 
an  opening  or  port  in  the  side  of  the  vessel  was 
by  the  negligence  of  persons  employed  by  the 
plaintiff  insufficiently  secured,  so  that  during 
the  voyage  the  water  leaked  in  and  damaged  the 
wheat  in  the  lower  hold,  and  the  plaintiff 
became  liable  to  pay  and  paid  compensation  to 
the  owners  of  the  cargo.  The  leak  did  not 
hinder  or  impede  the  navigation  of  the  vessel 
in  the  course  of  her  voyage : — Held,  that  this 
was  a  damage  arising  from  "  improper  naviga- 
tion of  the  ship,"  witbin  the  articles  of  associa- 
tion, for  which  the  plaintiff  were  entitled  to 


recover.  Carmichael  v.  Liverpool  Sailing  Ship 
Owners'  Assn.,  56  L.  J.,  Q.  B.  428  ;  19  Q.  B.  D. 
242  ;  57  L.  T.  650 ;  36  W.  R.  793  ;  6  Asp.  M.  C. 
184— C.  A. 

(« Improper  VaTigation."] — An  association  of 
steamship  owners  agreed  by  deed  to  indemnify 
each  other  in  respect  of  ships  entered  by  them 
in  the  association  against  "  loss  or  damage  which 
by  reason  of  the  improper  navigation  of  any 
such  steamship  as  aforesaid  may  be  caused  to 
any  goods,  &c.  on  board  such  steamship."    The 
steamship    "Severn"    was   duly    entered,    and 
whilst  on  a  voyage  from  Memel  to  Hull  with  a 
cargo  of  linseed  and  flax,  having  encountered 
heavy  weather  and  being  short  of  coals,  she  put 
back  to  Frederickshaven  to  coal  and  to  trim  her 
cargo,  which  had  shifted.    Going  into  the  har- 
bour she  took  the  ground,  but  was  got  off  within 
an  hour.    The  pumps  were  put  on  to  see  whether 
she  had  made  any  water,  and  for  this  purpose 
the    bilge-cock    was  opened,   but  through  the 
negligence  of  the  crew  this  cock  was  not  closed 
when  the  attempt  to  pump  ceased.    Whilst  the 
"  Severn"  was  moored  at  Fi-ederickshaven  quay 
orders  were  given  to  put  on  the  donkey-engine 
pumps  to  All  the  boilers,  and  for  this  purpose  the 
sea-cock  was  opened.    The  sea-cock  communi- 
cated with  the  box  or  tank  in  which  was  the 
bilge-cock,  and  when  the  boilere  were  filled  the 
sea-cock  being  through  a  like  negligence  left 
open  the  water  entered  in  large  quantities  by 
means  of  the  open  bilge-cock  into  the  hold  of  the 
vessel   and   damaged   the  linseed : — Held,  that 
this  was  a  damaging  arising  from  "improper 
navigation"   within  the  meaning  of  the  deed. 
Goody.  London  Steamship  Owners'  Mutual  Pnh- 
tectlwj  Association,  L.  R.  6  C.  P.  563  ;  20  W.  R.  33. 

*' Improper  Vayigation" — <<  Improper  Stow- 
age."]— By  the  rules  of  the  defendants,  a  ship- 
owners* mutual  insurance  association,  the  plain- 
tiffs were  entitled  to  protection  in  respect  of 
"  damage  to  goods  on  board  when  caused  by  the 
improper  navigation  "  of  their  ship,  but  were  not 
entitled  to  claim  in  respect  of  "  damage  caused 
by  improper  stowage."  A  cargo  of  wheat  while 
in  the  hold  of  the  plaintiffs'  ship  was  damaged 
owing  to  a  taint  communicated  to  the  wheat 
though  the  ceiling  and  limber  boards  of  the 
vessel  having  been  saturated  with  a  composition 
which  had  leaked  from  the  previous  cargo.  The 
ceiling  and  limber  boards  had  not  been  properly 
cleaned  before  the  wheat  was  stowed : — Held^ 
that  the  damage  was  not  caused  by  "  improper 
navigation."  Quaere,  whether  it  was  caused  by 
"improper  stowage."  Carmichael  v.  Liverpool 
Sailing  Shipowners*  Mutual  Ind-emnity  Assfu 
(supra)  distinguished.  Canada  Shipping  Co.  v. 
British  Shipowners'  Mutual  Protection  Assn.,o%^ 
L.  J.,  Q.  B.  462  ;  23  Q.  B.  D.  342  :  61  L.  T.  312  ; 
38  W.  R.  87  ;  6  Asp.  M.  C.  422— C.  A. 

Kaster  part  Owner — ^Loss  throngh  Mastsr's 
Negligenee.] — ^When  a  loss  by  perils  of  the  sea 
occurs  to  an  insured  ship  through  the  negligent 
navigation  of  the  assured  himself,  the  under- 
writers will  be  liable  for  such  loss  unless  the 
assured's  negligence  was  knowing  and  wilfuL 
Trinder,  Awderson  4*  Co.  v.  North  Queensland 
Insurance  Co.,  66  L.  J.,  Q.  B.  802 ;  77  L.  T. 
80.    Affirmed,  67  L.  J.,  Q.  B.  66&— C.  A. 

Leakage.] — In  an  action  on  a  policy  for  a 
constructive  total  loss  arising  from  a  leak  : — 
Held,  that  it  was  for  the  jury  whether  the  leak. 
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arose  from  the  ship  being  UDseaworthy  before 
the  voyage,  either  from  any  injury  arising  before 
the  insurance,  or  ^from  ordinary  wear  and  tear 
or  whether  it  arose  from  the  perils  of  the  seas,  in 
the  course  of  the  voyage  insured,  and  whether 
the  ship  was  abandoned  in  the  exercise  of  an 
honest  and  reasonable  discretion.  Jardine  v. 
Zeathley,  3  F.  &  F.  80. 

In  a  case  where  it  is  suggested  on  the  one  side, 
that  the  loss  of  a  quantity  of  liquid  was  occa- 
sioned by  the  perils  of  the  sea,  and  on  the  other 
side,  that  it  was  leakage,  for  which  the  under- 
writers were  not  answerable,  witnesses  cannot 
be  called  and  asked  "  Whether,  where  the  cargo 
has  not  been  shifted,  nor  the  casks  damaged,  the 
running  out  of  the  liquid  is  in  practice  con- 
sidered as  leakage,  or  as  a  loss  by  the  perils  of 
the  sea."  But  this  question  may  be  put  to 
persons  skilled  in  navigation — "  Suppose  the 
casks  have  not  been  shifted  nor  damaged,  but 
the  liquid  escapes,  to  what  do  you  attribute  it  ? " 
Crofts  v.  Marshall,  7  Car.  k  P.  597. 

Piratieal  Act  of  Emignuita.] — To  a  declara- 
tion on  a  policy  on  advances  for  the  transport  of 
Chinese  emigrants  from  China  to  Peru,  for  their 
outfit  and  provisions,  to  be  paid  on  arrival  of  the 
emigrants  at  the  port  of  destination,  the  perils 
insured  against  being  pirates,  rovers,  thieves, 
barratry  of  the  master  and  mariners,  and  all 
other  perils,  losses,  and  misfortunes,  and  alleg- 
ing a  total  loss  by  the  emigrants  piratically  and 
feloniously  murdering  the  captain  and  part  of 
the  crew,  and  feloniously  stealing  and  carrying 
away  the  ship,  the  defendant  pleaded,  first,  that 
as  soon  as  the  emigrants  obtained  possession  of 
the  vessel,  they  steeretl  to  the  nearest  land  for 
the  purpose  of  being  landed,  and  refused  to  and 
would  not  proceed  upon  the  voyage,  and  the 
vessel  was  then  fit  and  able  to  proceed  safely  on 
the  voyage,  and  the  remainder  of  the  crew  would 
have  navigated  her  there,  and  was  ready  and 
willing  to  convey  the  emigrants  there  if  they 
would  have  gone,  but  that  they  would  not,  and 
that  by  reason  of  such  refusal,  and  for  no  other 
cause  whatsoever,  the  transport  was  never  com- 
pleted ;  and,  secondly,  as  to  taking  and  carrying 
away  the  vessel,  that  the  emigrants  were  un- 
willing to  be  carried  on  the  voyage,  and  that 
they  committed  the  murder  and  took  possession 
of  the  vessel  for  the  purpose  of  being  landed, 
and  of  escaping  from  being  carried  on  the 
voyage,  and  for  no  other  puq)0se,  which  is  the 
piratical  carrying  away  of  the  vessel : — Held, 
that  the  murder  of  the  captain  and  part  of  the 
crew,  and  the  seizure  of  the  vessel  by  the  emi- 
grants, was,  if  not  a  piratical  act,  one  ejusdem 
generis,  and  therefore  within  the  perils  insurcil 
against,  and  that  as  the  loss  was  complete  at 
that  moment,  and  never  reduced,  the  unwilling- 
ness of  the  emigrants  to  proceed  was  not  the 
cause  of  the  loss,  but  was  wholly  immaterial, 
and  consequently  that  the  pleas  were  bad. 
Palmar  v.  Naylor,  10  Ex.  382  :  2  C.  L.  R.  1202  ; 
23  L.  J.,  Ex.  328;  18  Jur.  961 ;  2  W.  R.  621 
—Ex.  Ch. 

Peril!  of  Sea  inenrred  by  Gaptnre.] — A  mer- 
chant ship  was,  by  mistake,  seized  at  sea  and 
taken  in  tow  by  a  British  man-of-war ;  she  was 
thereby  exposed  to  bad  weather,  which  injured 
goods  on  board  her : — Held,  that  this  is  a  loss  by 
perils  of  the  sea.  Semble,  it  is  also  a  loss  by 
capture  and  detention.  Ha^edom  v.  WhUnwre. 
1  Stark.  157. 


Bate.] — A  loss  arising  from  rats  eating  holes 
in  the  ship's  bottom  is  not  within  the  perils 
insured  against  by  the  common  form  of  policy. 
HurUer  v.  Potts.  4  Camp.  203 ;  16  R.  R.  776. 
And  see  Laveroni  v.  Drury,  Kay  v.  Wlieeler, 
Pandorf  v.  Hamilton,  ante,  col.  275. 

Unaeaworthineie — Queition  for  Jnry.  ] — Action 
on  a  time  policy  alleging  a  loss  by  perils  of  the 
sea.  Plea,  that  the  plaintiff  knowingly,  wilfully, 
wrongfully,  and  improperly  sent  the  rfiip  to  sea 
in  an  unseaworthy  state,  and  wrongfully  and 
improperly  caused  and  permitted  her  to  remain 
on  the  high  seas,  near  to  the  seashore,  for  a  great 
length  of  time,  in  the  state  and  condition  fore- 
said, during  which  time  the  ship,  by  reason  of 
the  premises,  was  wrecked  and  lost.  At  the  trial 
it  appeared  that  the  ship,  having  been  loaded, 
was,  oy  authority  of  the  plaintiff,  towed  out  of 
Sunderland  Harbour,  and  over  the  bar,  for  the 
purpose  of  taking  advantage  of  a  spring  tide. 
Some  of  her  shrouils,  which  had  been  cast  off  for 
the  purpose  of  loading  her,  were  not  replaced, 
and  her  rigging  was  incomplete.  In  consequence, 
the  plaintiff,  who  was  on  board,  ordered  her  to  be 
brought  up  in  the  open  roadstead,  and  lumpers 
were  sent  out  to  complete  her  equipment.  After 
her  equipment  was  completed,  but  before  she 
had  left  the  roadstead,  a  sudden  storm  came  on, 
and  owing  to  a  defect,  the  cable  broke,  and  she 
went  on  shore  and  was  lost : — Held,  that  the 
insurers  were  liable  for  the  loss,  unless  it  was 
immediately  occasioned  by  the  wrongful  act  or 
default  of  the  insured.  Thompson  v.  Hopper,  6 
El.  Bl.  &  El.  1033 ;  27  L.  J.,  Q.  B.  441  ;  6  W.  R. 
867 — Ex.  Ch.  See  Dudgeon  v.  Pemhrohe,  post, 
col.  1088. 

Salvage  Sxpenses.] — Where  a  steamship  leaves 
port  with  an  insufficient  supply  of  bunker 
coal  for  her  whole  voyage,  and  lies  helpless  at 
sea  till  towed  to  her  destination  by  a  passing 
tug,  her  salvage  expenses  cannot  be  recovered 
from  her  underwriters  as  an  average  loss  under 
a  time  policy.  Ballantyne  v.  j/aehinnon,  66 
L.  J..  Q.  B.  616  ;  [1896]  2  Q.  B.  465 ;  75  L.  T. 
95  ;  45  W.  R.  70  ;  8  Asp.  M.  C.  173— C.  A. 

Injnry  to  Eleotrio  Cable.] — Where  an  attempt 
to  lay  an  electric  cable  resulted  in  failure  owing 
to  the  imperfect  insulation  of  the  copper  wire 
along  which  the  electrical  fluid  passed,  arising 
from  defect  in  the  outer  covering  by  which  it 
was  protected  from  external  contact ;  which 
defect  was  occasioned  by  accident  prior  to  the 
shipment  of  the  cable,  and  the  commencement 
of  the  risk,  aggravated  by  the  action  of  the  sea, 
and  arose  from  the  chemical  action  of  the  sea 
water  on  the  interior  of  the  cable,  and  not  from 
any  mischief  done  by  the  mechanical  action  of 
the  sea; — Held,  that  this  was  not  an  injury 
caused  by  perils  of  the  sea.  Paterson  v.  Harris, 
1  B.  &  S.  336  :  30  L.  J.,  Q.  B.  354 ;  7  Jur.  (N.8.) 
1276  ;  9  W.  R.  743. 

LoM  by  Weather — ^Time  Poliey.] — See  Kenneth 
V.  Moore,  post,  col.  1155. 

Shaft  broken — ^Voyage  abandoned — Charter- 
party  oonoelled.] — See  Bensaude  v.  Thames  and 
Mersey  Marine  Insurance  Co,,  post,  col.  1118. 

Charterparty  thrown  up.] — A  shipowner,  in 
November,  1871,  entered  into  a  charterparty,  by 
which  the  ship  was  to  proceed  with  all  possible 
dispatch  (changers  and  accidents  of  navigation 
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excepted)  from  LiTcrpool  to  Newport^  and  there 
load  a  cargo  of  iron  mils  for  San  Francisco.  He 
effected  an  insurance  on  the  chartered  freight 
for  the  voyage.  The  ship  sailed  from  Liverpool 
on  the  2nd  of  January,  1872,  and  on  the  3rd  got 
aground  in  Carnarvon  Bay.  She  was  got  off  by  the 
18th  of  February  and  repaired,  the  time  necessary 
for  the  completion  of  such  repairs  extending  to 
the  end  of  August.  In  the  meantime  on  the 
15th  of  February,  the  charterers  had  thrown  up 
the  charter  and  chartered  another  ship  to  carry 
the  rails  (which  were  wanted  for  the  construction 
of  a  railway)  to  San  Francisco.  In  an  action  by 
the  shipowner  on  the  policy  of  insurance  on  the 
chartered  freight,  the  jury  found  that  the  time 
necessary  for  getting  the  ship  off  and  repairing 
her  was  so  long  as  to  put  an  end,  in  a  commercial 
sense,  to  the  commercial  speculation  entered 
upon  by  the  shipowner  and  the  charterers : 
— Held,  that  the  charterers  were,  by  reason  of 
the  delay,  not  bound  to  load  the  ship,  and  that 
there  was  therefore  a  loss  of  the  chartered 
freight  by  perils  of  the  sea.  JacJuon  v.  Uniim 
Jdarine  Imturance  Cu.,  44  L.  J.,  C.  P.  27 ;  L.  R. 
10  C.  P.  125  ;  31  L.  T.  789  ;  23  W.  R.  169  :  2 
Asp.  M.  C.  435— Ex.  Ch. 

Ship  disabled — Contraet  inoperative — Lose  of 
Profits  on  Cargo  bonght.] — Plaintiff  in  London 
contracted  to  buy  of  D.  6,000  bags  of  rice  to 
arrive  by  the  ship  "  E."  from  Madras  before  the 
end  of  May,  and  he  contracted  to  sell  the  same 
rice  to  another  at  an  advanced  price.  He  then 
insured  "at  and  from  Madras  to  London  on 
profit  on  rice**  loaden  and  not  loaden,  and  on 
the  ship  "E.,**  beginning  the  adventure  upon 
goods  immediately  after  the  loading  thereof  on 
board  at  Madras.  The  ordinary  perils  were 
insured  against.  When  1,200  bags  of  rice  had 
been  put  on  board  the  ship  was  disabled  by 
perils  of  the  sea ;  she  coula  not  perform  the 
voyage :  the  1,200  bags  were  spoiled :  and  the 
plaintiffs  contracts  were  inoperative.  The 
plaintiff  sued  upon  the  policy  for  a  total  loss 
of  4,800  bags,  the  1,200  having  been  settled  for  : 
— Held,  that  the  interest  in  profits  was  insurable; 
but,  that  except  as  to  the  1,200  on  board,  the  pre- 
sent policy  did  not  cover  it ;  also,  that  the  rice 
ashore,  assuming  it  to  be  covered  by  the  policy, 
was  not  lost  by  peril  of  the  sea.  Mc^wuuiy 
V.  Royal  Exclumge  Atmrance  Corporation^ 
14  Q.  B.  634  ;  18  L.  J.,  Q.  B.  193. 

Cessation  of  Hire  —  Damage  ooeasioned  by 
Perils  insured  against — Causa  proxima.] — By  a 

charterparty  it  was  provided  that  the  vessel 
should  be  hired  by  the  charterer  at  a  stipulated 
sum  per  month,  and  that,  in  the  event  of  loss  of 
time  from  want  of  repairs,  preventing  the  work- 
ing of  the  vessel  for  more  than  twenty-four  hours, 
the  |)ayment  of  hire  should  cease  from  the  hour 
when  detention  began  until  the  ship  should  be 
again  in  an  efficient  state  to  resume  her  service. 
The  shipowners  insured  the  chartered  freight 
against  fire.  During  the  continuance  of  the 
policy  the  vessel  was  damaged  by  fire  to  such  an 
extent  as  necessitated  her  being  repaired.  The 
hire  of  the  vessel "  ceased,"  and  a  loss  of  chartered 
freight  thereby  accrued  to  the  shipowner  : — Held, 
that  there  had  been  a  loss  of  chartered  freight 
by  the  immediate  action  of  the  perils  assured 
against,  and  that  the  underwriters  were  liable  to 
the  shipowners  therefor.  The  Alpa^  62  L.  J.,  Adm. 
59  :  [1893]  P.  109  ;  1  R.  587  ;  68  L.  T.  624  ;  41 
W.  R.  627  ;  7  Asp.  M.  C.  337. 


Loss  of  Freight — Proximate  Cavse— Coneeal- 

ment  of  Katexial  Fast.] — A  charterparty  con- 
tained a  clause  for  cesser  of  payment  of  freight 
in  the  event  of  the  ship  being  delayed  in  conse- 
quence of  the  breakdown  of  machinery  for  more 
than  twenty-four  hours.  The  shipowners  insured 
the  freight  for  three  months,  the  slip  containing 
the  words  "freight  chartered  and  [or]  as  if 
chartered,  on  board,  or  not  on  board,  one  third 
diminishing  each  month."  The  existence  of  the 
cesser  clause  was  not  expressly  communicated  to 
the  underwriter.  In  consequence  of  a  breakdown 
of  machinery  caused  by  a  peril  of  the  sea  covered 
by  the  policy  the  ship  was  delayed,  and  payment 
of  freight  ceased.  The  owners  having  brought 
an  action  on  the  p>olicy  : — Held,  that,  as  the 
cesser  clause  had  been  put  into  operation  through 
the  immediate  action  of  a  peril  insured  against, 
such  peril  was  a  sufficiently  proximate  cause  of 
the  loss  to  found  an  action  on  the  policy.  The 
Aim  (supra)  followed.  The  Bedouin,  63  L.  J^ 
Acfm.  30  ;  [1894]  P.  1  ;  6  R.  693 ;  69  L.  T.  782  ; 
42  W.  R.  292  ;  7  Asp.  M.  C.  391— C.  A. 

Held,  also,  that  the  underwriter  could  not 
rely  on  the  non-<lisclo6ure  of  the  existence  of  the 
cesser  clause  as  a  concealment  of  a  material  fact, 
for  the  words  of  the  slip  shewed  that  the  freight 
proposed  to  be  insured  was  freight  under  a  time 
charter,  and  consequently  gave  the  underwriter 
notice  that  the  charter  probably  contained  the 
cesser  clause.    lb. 

Option  to  Charterers  to  diseharge  Ship- 
Condition  preeedent.] — ^A  ship  was  chartered  for 
time  on  monthly  hire  ;  the  charterers  agreeing  to 
pay  the  freight  during  employment  and  efficient 
performance  of  the  service,  and  the  owner  cove- 
nanting that  the  ship  should  be  seaworthy  during 
the  continuance  of  the  charter ;  provided  that  if 
at  anv  time  it  should  appear  to  the  charterers  that 
the  ship  became  inefficient  it  should  be  lawful 
for  them  to  put  her  out  of  pay,  or  to  make  such 
sbatement  by  way  of  mulct  out  of  the  hire  or 
freight  as  they  should  adjudge  fit.  The  owner 
effected  a  time  policy  of  insurance  "  on  freight 
outstanding."  During  the  time  the  ship  became 
inefficient  through  perils  of  the  seas,  and  the 
charterers  refused  to  pay  freight  after  that  date. 
The  owner  having  brought  an  action  on  the 
policy : — Held,  that  on  the  true  construction  of 
I  the  charterparty  the  efficiency  of  the  ship  was 
;  not  a  condition  precedent  to  the  earning  of  the 
freight ;  that  the  pecuniary  loss  was  caused  by 
the  charterers  availing  themselves  of  the  abate- 
ment clause,  and  not  by  the  perils  of  the  sea  ; 
and  that  the  underwriters  were  not  liable.  Inman. 
Steamship  Co.  v.  Biaehoff,  52  L.  J.,  Q.  B.  169  ;  7 
App.  Cas.  670 ;  47  L.  T.  581  ;  31  W.  R.  141  ;  5 
Asp.  M.  C.  6— H.  L.  (E.) 

The  plaintiffs,  on  the  29th  of  July,  1875, 
chartered  their  ship  "  G."  for  a  voyage  from  New 
York  to  Odessa.  The  freight  was  agreed  *■'  during 
the  voyage  aforesaid  "  at  5,500Z.  in  cash  at  Hull, 
England,  on  the  discharge  of  the  cai^  in  Odessa, 
'*  if  the  vessel  has  not  arrived  at  the  port  of  New 
York  on  or  before  the  1st  of  September,  1875, 
charterers  have  option  of  cancelling  this  charter- 
party."  The  plaintiffs,  on  the  7th  of  August, 
1875,  effected  an  insurance  ^ith  the  defendant 
"  at  and  from  London  to  New  York,  while  there, 
and  thence  to  Odessa  vi&  Constantinople,"  on 
their  chartered  freight,  including,  besides  the 
ordinary  ones,  all  risks  "  incident  to  steam  navi- 
\  gation."  I'he  clause  in  the  charterparty  giving 
'  the  option  to  cancel  was  not  mentioned  to  the 


1081 


SHIPPING— INSURANCE— IV.  Nature  of  Risk. 


1082 


defendant.  The  ship  started  from  England  on 
the  7th  of  August,  but  owing  to  the  £dlare  of 
her  machinery  in  the  British  Channel  was  obliged 
to  put  back  for  repairs,  which  occupied  so  much 
time  that  she  did  not  reach  New  York  until 
after  the  Ist  of  September,  whereupon  the 
charterers  cancelled  the  charter  and  the  freight 
was  lost : — Held,  that  the  interest  in  the  chartered 
freight  had  commenced  at  the  time  when  the 
charter  was  cancelled,  but  that  the  defendant 
was  not  liable,  for  the  freight  was  not  lost  by  any 
of  the  perils  insured  against,  but  by  the  exercise 
of  the  option  to  cancel  in  the  charterparty  ;  and 
further  that  the  withholding  from  the  defendant 
information  as  to  the  power  to  cancel  vitiated 
the  policy.  Mercantile  Steamship  Co,  v.  Tyser, 
7  Q.  B.  D.  73  ;  29  W.  B.  790 ;  5  Asp.  M.  C.  6,  n. 

Yettel  Hogged.] — ^A  vessel  was  chartered  for  a 
voyage,  and  the  cargo  was  insured  against  total 
loss.  In  the  course  of  the  voyage  the  vessel  went 
aground,  became  hogged,  and  sustained  other 
injuries,  and  surveyors  recommended  her  to  be 
stripped  with  despatch,  and  steps  taken  to  save 
the  cargo,  but  no  attempt  was  made  to  do  so ; 
and  after  several  days  the  master  fearing  bad 
weather,  sold  the  vessel  and  cargo  for  the  l^neiit 
of  all  concerned.  The  vessel  remained  for  some 
days  in  the  same  state,  and  the  weather  proving 
fine,  the  purchasers  saved  a  large  part  of  the 
cargo : — Held,  that  the  charterers  were  not 
entitled  to  treat  the  cargo  as  having  been  totally 
lost.  Currie  v.  Bombay  Xatite  Iiigw^anoe  Co., 
6  Moore,  P.  C.  (N.s.)  302  ;  39  L.  J.,  P.  C.  1  ;  L.  R. 
3  P.  C.  72  ;  22  L.  T.  317  ;  18  W.  R.  296. 

A  vessel  was,  in  the  ordinary  course  of  naviga- 
tion, moored  in  harbour,  and  at  each  succoessive 
low  tide  took  the  ground.  She  became  hogged 
or  strained  in  consequence : — Held,  that  there 
was  no  casus  fortuitus,  and  that  therefore  the 
insurers  were  not  liable  for  the  loss  as  a  loss 
from  the  perils  of  the  sea.  Magrmt  v.  Butter- 
mere,  11  C.  B.  876;  21  L.  J.,C.  P.  119 ;  16  Jur.  480. 

Iigiiry  to  Hull.] — In  the  absence  of  any  cus- 
tom, underwriters  are  liable  for  injury  to  a  ship's 
bottom,  caused  not  by  the  ordinary  action  of  the 
winds  and  waves,  but  by  their  violent  action  in 
a  storm.  Harrison,  v.  Universal  Marine  Insuranoe 
Co.,  3  F.  &  F.  190. 

Where  a  ship's  bottom  has,  during  the  voyage 
insured,  been  taken  by  the  worm,  in  consequence 
of  which  she  is  incapable  of  proceeding  on  her 
voyage,  and  is  condemned,  that  is  not  a  lass  by 
perils  of  the  sea  within  the  meaning  of  the  policy. 
Bohl  V.  Parr,  \  Esp.  445  ;  5  R.  R.  741. 

BzploiioiL  of  Soiler.1 — Plaintiffs  steamer  was 
insured  by  a  time  policy  against  **  adventures 
and  perils  ...  of  the  seas  .  .  .  fire,  and  of  all 
other  perils,  losses  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment  or  damage  of 
the  aforesaid  subject-matter  of  the  insurance  or 
any  part  thereof."  The  steamer  was  damaged 
while  at  sea  by  the  bursting  of  the  boiler,  which 
took  place  in  consequence  of  the  plates  being 
worn  too  thin  to  resist  the  pressure  of  the  steam. 
This  condition  of  the  plates  was  due  to  the  negli- 
gence of  those  who  had  charge  of  the  boiler  in 
omitting  to  clean  and  inspect  it  at  proper  inter- 
vals. In  an  action  against  the  underwriters  : — 
Held,  that  the  damage  caused  by  the  bursting  of 
the  boiler  was  covered  by  the  policy,  and  plain- 
tiffs were  entitled  to  recover.  West  India  awl 
Panama  Telegraph   Co.  v.  Home  aiid  Colonial 


Marine  Insurance  Ok,  50  L.  J.,  Q.  B.  41  ;  ft 
Q.  B.  D.  51 ;  43  L.  T.  420 ;  29  W.  R.  92  ;  4  Asp. 
M.  C.  841—0.  A. 

Barratry  of  Xaftor  or  Orew.]— Semble,  that 
if  a  declaration  of  a  policy  of  insurance  lay  the 
loss  by  perils  of  the  seas,  the  plaintiff  may  recover 
upon  proof  that  the  ship  was  wrecked,  although 
this  may  have  been  occasioned  by  the  barratnr 
of  the  master  or  mariners.  Ueyman  v.  Parish, 
2  Cainp.  148  :  11  R.  R.  688.  And  see  Small  v. 
United  King  dorm  Marine  and  Mutual  Insurance 
Assooiation,  post,  ooL  1136. 

Fmit  Bottod  by  Sea  Water  — Deitroyod  by 
Orderof  Port  Authority.] — Policy  on  fruit  from 
Cadiz  to  London  with  usual  memorandum. 
During  the  voyage  the  fruit  was  damaged  by  sea 
water,  rotted  and  stank,  and  on  the  ship'a 
arrival  at  a  port  to  which  she  was  driven,  by 
order  of  the  port  authority  not  allowed  to  be 
landed.  The  ship  being  too  much  damaged  to 
pi-oceed,  was  sold,  and  the  cargo  necessarily 
thrown  overboard  : — Held,  that  the  assured  could 
recover  for  a  total  loss.  Dyson  v.  Rowcroft,  ^ 
Bos.  &  P.  474  ;  7  R.  R.  809. 

Ship  Stranded — Seiiure  by  Enemy — ^Loii  by 
Peril  of  Sea.]  —  Goods  insured  in  a  ship 
warranted  free  from  capture  and  seizure.  The 
ship  was  stranded,  disabled  and  lost.  Whilst 
ashore  on  the  shoal  she  was  seized  by  the  enemy 
and  the  goods  confiscated  by  him  : — Held,  a  los» 
of  the  goods  by  peril  of  the  sea.  Sahn  v.  Co?'- 
bett,  2  Bing.  205 ;  9  Moore,  390  ;  3  L.  J.  (0.8.) 
C.  P.  253  ;  27  R.  R.  590. 


b.  Oollision — BaxuUnff  down  Olanse. 

Sy  OrouVegligonoe.]— A  loss  occasioned  by 
another  ship  running  down  the  ship  insured 
through  gross  negligence,  is  a  loss  by  perils  of  the 
sea.  Smith  v.  Scott,  4  Taunt.  126  ;  13  R.  R. 
568. 

Aooidental.] — ^Where  there  is  an  exception  in 
a  charterparty  of  perils  of  the  sea,  a  loss  from 
the  ship's  running  foul  of  another  by  misfortune 
is  within  the  exception,  and  is  a  loss  by  perils  of 
the  sea.  Buller  v.  Fisher,  3  Esp.  67  ;  Peake's,. 
Add.  Gas.  183  ;  4  R.  R.  902. 

Colliiion  Clauie— Legality.] — Whether  insur- 
ance against  damages  that  a  shipowner  may  be 
liable  to  pay  in  consequence  of  his  ship  running 
down  another  be  illegal,  quaere.  Anon.,  5  Taunt. 
292.    But  see  25  &  26  Vict.  c.  63,  s.  54,  55. 

Coxistmetion — Colliiion  with  Sreakwater.1 — 

Where  a  vessel  was  insured  "  against  risk  of  loss 
or  damage  through  collision  with  any  other  ship 
or  vessel,  or  ice,  or  sunken  or  floating  wreck, 
or  any  other  floating  substance,  or  harbours  or 
wharves,  or  piers  or  stages,  or  similar  stinictures," 
and  was  lost  by  being  driven  by  the  wind  against 
the  sloping  bank  or  "  toe  "  of  a  breakwater,  such 
loss  was  caused  by  "collision,"  and  not  by 
"  stranding,"  and  was  therefore  within  the  words- 
of  and  covered  by  the  insurance  policy.  Union 
Marine  Insurance  Co.  v.  Borwick,  64  L.  J.,  Q.  B. 
679  ;  [1895]  2  Q.  B.  279  ;  15  R.  546  ;  73  L.  T. 
156  ;  8  Asp.  M.  C.  71. 


<*  Sunken  Wreck."] — Part  of  the  frame 

of  a  ship  sunk  beneath  the  surface  of  the  sea^ 
and  partially  embedded  in  the  ground,  and  also  a 
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quantity  of  iron  ore  that  had  formed  part  of  the 
cargo  of  a  ship,  are  "  sunken  wreck  "  within  the 
meaning  of  the  collision  clause  in  a  policy  of 
marine  reinsurance.  The  Munroe,  [1893  J  P.  248 ; 
1  R.  642  ;  70  L.  T.  246  ;  7  Asp.  M.  C.  407. 

"Damage  received  in  Colliiion."] — An 


injury  to  a  ship  may  fairly  be  said  to  cause  its  loss 
if,  before  that  injury  is  or  can  with  reasonable 
diligence  be  repaired,  the  ship  is  lost  by  reason 
of  the  existence  of  that  injury ;  i.e.  under  cir- 
cumstances which,  but  for  that  injury,  would  not 
have  affected  her  safety.  Accordingly,  if  a  policy 
is  effected  covering  such  an  injury,  it  will  in  the 
supposed  circumstances  extend  to  the  loss  of  the 
ship.  BeUcher  v.  Borwieky  63  L.  J.,  Q,  B.  753  ; 
[1894]  2  Q.  B.  548  ;  9  R.  558  ;  71  L.  T.  238  ; 
7  Asp.  M.  C.  493— C.  A. 

''Damage  Coniequent   on  Colliiion" — 

Bepairi — Damage  to  Cargo  by  Delay  and  Hand- 
ling.]— Goods  were  insured  by  a  marine  policy 
against  (among  other  things)  damage  consequent 
on  collision.  The  ship  in  which  they  were  shipped 
came  into  collision  with  another  ship,  and  was 
thereby  damaged  so  as  to  render  it  necessary  for 
for  her  to  go  into  a  port  for  repairs.  For  the 
purpose  of  such  repairs  it  was  necessary  to  dis- 
charge a  portion  of  the  goods  insured.  When 
the  repairs  were  completed  such  goods  were 
re-shipped,  and  the  ship  proceeded  to  her  desti- 
nation. On  arrival  it  was  found  that  the  goods, 
being  of  a  perishable  nature,  had  been  damaged 
by  the  handling  necessary  for  their  discharge  and 
re-shipment  and  by  the  delay.  In  an  action  by 
the  insured  upon  the  policy  to  recover  the  amount 
of  the  damage  to  the  goods : — Held,  that  the 
collision  was  not  the  proximate  cause  of  the  loss, 
and  therefore  the  plaintiffs  could  not  recover. 
Pink  V.  Fleming,  59  L.  J.,  Q.  B.  669  ;  26  Q.  B.  D. 
396  ;  63  L.  T.  413 ;  6  Asp.  M.  C.  654— C.  A- 

Coeta  and  Damages  Payable  to  other  Ship.] 
— A  policy  of  4,000Z.  for  twelve  months  on  the 
ship  "  Rouen "  and  her  freight  contained  the 
following  clause  :  "  And  we,  the  assurers,  do 
covenant  and  agree  that  in  case  the  vessel  shall, 
by  accident  or  negligence  of  the  master  or  crew, 
run  down  or  damage  any  othet  ship  or  vessel,  and 
the  assured  shall  thereby  become  liable  to  pay, 
and  shall  pay  as  damages  any  sum  or  sums  not 
exceeding  the  value  of  the  vessel  and  her  freight, 
by  or  in  pursuance  of  any  judgment  of  any  court  of 
law  or  equity  given  in  any  suit  or  action  defended 
with  our  previous  consent  in  writing,  or  by  or 
in  pursuance  of  any  award  made  upon  reference 
entered  into  by  the  assured,  with  our  previous 
consent  in  writing,  we,  the  assurers,  shall  and 
will  bear  and  pay  such  proportions  of  three- 
fourth  parts  of  the  sum  so  paid  as  aforesaid,  as 
the  sum  of  4,0O0Z.  hereby  assured  bears  to  the 
value  of  the  vessel  and  her  freight."  The  ship 
having  run  down  another  ship,  whereby  some 
of  her  crew  were  drowned,  and  the  owners  of  the 
"  Rouen  "  having  been  condemned  by  the  Court  of 
admiralty  to  pay  damages  to  the  personal  repre- 
sentatives of  the  deceased  for  the  loss  of  those 
lives : — Held,  that  the  clause  did  not  apply. 
Taylor  v.  Deivar,  6  B.  &  S.  58  ;  33  L.  J.,  Q.  B. 
141  ;I0Jur.(N.8.)361  ;  10L.T.267  ;  12  W.  R.579. 

A  Lloyds'  policy  on  the  owner's  vessel  was 
expressed  to  be  made  "  subject  to  the  running- 
down  clause,  as  per  slip  attached."  By  that 
clause  the  assurers  agreed  that  if  the  assured 
became  liable  to  pay  and  paid  as  damages  for  I 


running  down  any  other  ship  any  sum  not 
exceeding  the  value  of  the  vessel  insured,  they 
would  repay  to  the  owner  a  certain  proportion  of 
such  sum.  The  vessel  insured  having  run  down 
another,  and  the  owner  assured  having  sacceas- 
fully  defended  an  action  brought  against  him  in 
respect  of  the  injury  : — Held,  that  he  was  not 
entitled  to  recover  any  portion  of  the  costs  of  the 
defence,  either  under  the  suing  and  labouring 
clause  or  the  running  down  clause.  Xeno$  v. 
Fost,  38  L.  J.,  C.  P.  351  ;  L.  a  4  C.  P.  665  ; 
17  W.  R.  893— Ex.  Ch. 

Both  Ships  to  Blame.] — ^Where  there  is  a 
collision  between  two  vessels,  by  which  one  of 
them  is  more  damaged  than  the  other,  and,  both 
being  to  blame,  they  have  to  share  the  damage 
equally,  there  is  not  a  cross  liability  on  the  part 
of  each  vessel  to  pay  half  of  the  damage  sustained 
by  the  other,  but  one  liability  only,  vix.  the 
liability  of  the  vessel  less  damaged  to  pay  to  the 
vessel  more  damaged  one  half  of  the  amount  by 
which  the  damage  to  the  one  exceeds  the 
damage  to  the  other.  Therefore  the  owner  of 
the  more  damaged  vessel  in  such  a  case  is  not 
entitled  to  recover  upon  an  insurance  effected 
by  him  against  liability  for  damage  to  another 
vessel  by  collision  with  his  vesseL  London 
Steamship  Owners  Insurance  Gk  v.  Grampian 
Steamship  Co,  59  L.  J.,  Q.  B.  549  ;  24  Q.  B.  D. 
663  ;  62  L.  T.  784  ;  38  W.  R.  661  ;  6  Asp.  M.  C. 
506— C.  A. 

Damage!  for  Loei  of  Life.] — The  collision 
clause  held  to  Include  damages  payable  by  the 
assured  in  respect  of  life  lost  in  the  collision. 
T?i4!  Excelsior  Co,  v.  Smith,  2  L.  T.  90  (Scotch). 

Collision  clause  in  Lloyds'  policy  held  to  cover 
damages  recovered  against  the  owners  of  the 
ship  insured  by  relatives  of  persons  on  board  the 
other  ship  killed  in  the  collision.  Ooey  v.  Smithy 
22  Ct.  of  Sess.  Cas.  (4th  ser.)  955. 

Tug  and  Tow — Indemnity  to  Tow-Owner.] — 

Contract  by  tug-owner  to  insure  against  damage 
done  to  or  by  other  ships  by  or  to  tug  or  tow.  See 
TJie  Lord  of  ths  Isles,  ante,  col.  681. 

Exemption  of  TTnderwritere  firom  Liabilitj 
for  the  Bemoval  of  Sunken  Ship.] — A  colli> 
sion  clause  in  a  policy  of  insurance  uix)n  ship 
stipulated  that  "  if  the  ship  insured  shall  come 
into  collision  with  any  other  ship,  and  the 
insured  shall,  in  consequence  thereof,  become 
liable  to  pay,  and  shall  pay,  by  way  of  damages 
.  .  .  any  sum  not  exceeding  the  value  of  the 
ship  insured,"  the  underwriters  "will  severally 
pay  the  assured  such  proportion  of  three- fourths 
of  such  sum  so  paid  as  "  each  underwriter's  8ub> 
scription  "  bears  to  the  value  of  the  ship  insured  ; 
.  .  .  provided  that  this  clause  shall  in  no  case 
extend  to  any  sum  which  the  assured  may 
become  liable  to  pay  for  removal  of  obstructions, 
under  statutory  powers,  .  .  .  consequent  on  such 
collision  "  : — Held,  that  the  underwriters  were 
exempted  from  liability  for  any  sum  which 
the  assured  was  liable  to  pay,  whether  by  way  of 
damages  or  otherwise,  for  the  removal  of 
obstructions  consequent  on  collision,  and  that 
the  exemption  of  the  underwriters  was  not 
restricted  to  any  sum  which  the  assured  was 
liable  to  pay  otherwise  than  by  way  of  damages 
for  the  removal  of  obstructions  consequent  on 
collision.  Taylor  v.  JDewar  (supra),  discussed. 
The  North  Britain,  Roberts  v.  Ocean  Marine 
Insurance  Co,,  68  L.  J.,  Adm.  33  ;  [1894]  P.  77  ; 
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6  R.  673 ;  70  L.  T.  210 ;  42  W.  R.  248 ;  7  Asp. 
M.  C.  413— C.  A. 

YeiMli  in  Tow — OoUiiioii  with  Tag.] — By  a 
policy  of  marine  insurance  the  underwriters 
insured  the  ship  "  Niobe "  from  the  Clyde  (in 

tow)  to  Cardiff  —  Penarth   whUe   there    and 

•^  or 

thence  to  Singapore,  and  while  in  port  for  thirty 
days  after  arrival ;  and  agreed  "  if  the  ship 
hereby  insured  shall  come  into  collision  with 
any  other  ship  or  vessel,  and  the  insured  shall  in 
consequence  thereof  become  liable  to  pay,  and 
shall  pay,  to  the  persons  interested  in  such  other 
ship  or  vessel,  any  sum  or  sums  of  money,"  &c. 
to  pay  the  assured  a  certain  proportion  of  the 
sum  so  paid.  While  the  ''  Niobe "  was  being 
towed  to  Cardiff,  her  tug  came  in  collision  with 
and  sank  another  vessel,  whose  owners  recovered 
damages  both  from  the  "Niobe"  and  the  tug. 
In  an  action  by  the  owners  of  the  "  Niobe  '*  upon 
the  policy  against  one  of  the  underwriters  for 
payment  of  his  proportion  of  the  sum  paid  by 
such  owners  on  account  of  the  collision,  the 
underwriter  pleaded  that  under  the  policy  he 
was  only  liable  for  damage  arising  from  collision 
with  the  "  Niobe"  :--Held  (Lord  Bramwell  dis.), 
that  the  collision  of  the  tug  with  the- damaged 
vessel  must  be  taken  to  have  been  a  collision  of 
the  "Niobe"  with  another  vessel  within  the 
meaning  of  the  policy,  and  that  the  under- 
writers were  liable.  MeCowan  v.  Baine^  [1891] 
App.  Cas.  401  ;  65  L.  T.  502  ;  7  Asp.  M.  C.  89— 
H.  L.  (Sc.) 

c.  Whilst  under  Bepair. 

On  Beaeli.] — If  a  ship  hove  down  on  a  beach 
within  the  tideway,  to  repair,  is  thereby  bilged 
and  damaged,  it  is  not  a  loss  occasioned  by  the 
perils  of  the  sea.  ThompMn  v.  Whitviore,  3 
Taunt.  227  ;  12  R.  R.  642.  Cf.  Rawcroft  v. 
Dunsmore,  cited,  3  Taunt.  228  ;  12  R.  R.  643. 

In  Harbour.] — ^A  transport  in  government 
servioe  was  insured  for  twelve  months,  during 
which  she  was  ordered  into  a  dry  harbour,  the 
bed  of  which  was  hard  and  uneven,  and,  on  the 
tide  having  left  her,  she  received  damage  by  | 
taking  the  ground  : — Held,  that  this  was  a  loss 
by  a  peril  of  the  sea.  Fletcher  v.  Itiglie^  2 
B.  &  Aid.  315  ;  20  R.  R.  448. 

On  a  policy  on  a  ship,  for  twelve  months,  at 
sea  and  in  port  the  declaration  averred  a  loss  as 
follows: — That  the  ship  having  arrived  at  the 
harbour  of  St.  John  in  the  province  of  New 
Brunswick,  and  discharged  her  cargo  there,  it 
became  necessary  to  place  her,  and  she  was 
accordingly  placed,  in  a  graving  dock,  there  to 
be  repaired,  and  near  to  a  certain  wharf  in  the 
graving  dock ;  and  that,  whilst  there,  she  was 
by  the  violence  of  the  wind  and  weather,  blown 
over  on  her  side,  whereby  she  struck  the  ground 
with  great  violence,  and  was  bilged  and  greatly 
damaged  : — Held,  that  this  was  a  loss  within  the 
words  "all  other  perils,  losses  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment 
or  damage  of  the  ship,"  for  which  the  under- 
writers were  liable.  Phulipt  v.  Barber,  5  B.  &  Aid. 
161  ;  24  R.  R.  317. 

In  moving  a  ship  from  one  part  of  a  harbour 
to  another,  it  became  necessary  to  send  two  of 
the  crew  on  shore  to  make  fast  a  new  line  and 
cast  off  the  rope  by  which  the  ship  was  made 
fast ;  those  two  men  being  immediately  impressed 
and  carried  away,  and  not  being  allowed  by  the 


press-gang  to  cast  off  the  rope,  the  ship  in 
consequence  went  ashore  and  was  lost : — Held, 
a  loss  by  perils  of  the  sea  within  the  policy. 
Hodgton  v.  Malcolm,  2  Bos.  &  P.  (K.R.)  336  ;  9 
R.  R.  656. 

A  time  policy  against  fire  was  effected  on  a 
steamship.  The  policy  described  it  as  then 
"lying  in  the  Victoria  Docks,"  but  gave  it 
"liberty  to  go  into  dry  dock,  and  light  the 
boiler  fires  once  or  twice  during  the  currency  of 
this  policy."  The  only  dry  dock  into  which 
the  ship  could  go  was  Lungley's  Dock,  at  some 
distance  up  the  river.  To  go  there  it  was  neces- 
sary to  remove  the  paddle  wheeU ;  they  were 
removed  in  the  Victoria  Docks,  and  the  ship  was 
then  towed  up  to  Lungley's  Dock.  The  necessary 
repairs  there  having  been  completed,  the  ship 
was  brought  out  and  moored  in  the  river,  pre- 
paratory to  replacing  the  paddle-wheels.  This 
operation  could  have  been  perfectly  performed  in 
the  Victoria  Docks,  but  it  was  found  that  in  such 
case  it  was  customary,  as  the  more  economical 
course,  to  replace  the  paddle-wheels  while  the 
ship  lay  in  the  river.  Before  the  wheels  had 
been  replaced  the  ship  was  burnt : — Held,  that 
the  policy  covered  the  ship  while  in  the  Victoria 
Docks,  and  while  {)assing  from  them  to  the  dry 
dock,  and  while  directly  returning  from  the  dry 
dock  to  the  Victoria  Docks,  but  did  not 
cover  the  vessel  while  moored  in  the  river  for 
a  collateral  purpose.  Pearson  v.  Commereial 
Union  Assurance  Co.,  45  L.  J.,  C.  P.  761  ;  I 
App.  Cas.  498 ;  36  L.  T.  456 ;  24  W.  R.  961  ;  3 
Asp.  M.  C.  275— H.  L.  (E.) 


d.  Ship  Klflsinff. 

Preinmption.] — There  is  no  fixed  rule  of  law 
with  regard  to  the  time  after  which  a  missing 
ship  will  be  reputed  to  be  lost.  It  is  in  ail 
cases  a  question  of  presumption,  to  be  governed 
by  the  circumstances  of  the  particular  case. 
Houstinan  v.  Thornton,  Holt,  242  ;  17  R.  R.  632. 
And  see  Marshall  v.  Parker,  2  Camp.  70 ;  II 
R.  R.  666. 

Where  a  loss  by  the  perils  of  the  sea  is  to  be 
inferred  from  the  ship  not  being  heard  of  after 
her  sailing,  the  assured  must  prove  that,  when 
she  left  the  port  of  outfit,  she  was  bound  upon 
the  voyage  insured.  Qfhen  v.  Hinckley,  2  Camp. 
51  ;  I  Taunt.  249;  II  R.  R.  660.  S.  P.,  Xoster 
v.  Innes,  Ry.  &  M.  333  ;  27  R.  R.  755. 

In  the  absence  of  any  express  stipulation  in 
the  policy,  a  vessel  which  is  not  heard  of  for  a 
reasonable  time  is  presumed  to  have  perished  by 
a  peril  of  the  sea.  What  is  such  a  reasonable 
time  as  to  give  rise  to  this  presumption  depends 
not  upon  any  fixed  rule  of  law,  but  upon  the 
circumstances  of  any  particular  case.  Green  v. 
Brown,  2  Str.  1199. 

Where,  in  an  action  on  a  policy  of  goods  by  a 
certain  ship,  it  was  proved  that  she  sailed  on  the 
voyage  insured  with  the  goods  on  board,  and 
never  arrived  at  her  port  of  destination ;  and 
that,  a  few  days  after  her  departure,  a  report  was 
heard  at  the  place  whence  she  sailed,  that  the 
ship  had  foundered  at  sea,  but  that  the  crew 
were  saved : — Held,  that  this  was  a  sufficient 
prim&  facie  evidence  of  a  loss  by  perils  of  the 
sea  ;  and  that  the  assured  was  not  bound  to  call 
any  of  the  crew,  or  to  shew  that  he  was  unable 
to  procure  their  attendance.  Xoster  v.  Heed,  6 
B.  &  C.  19  ;  9  D.  &  R.  2  ;  30  R.  R.  239. 

In  an  action  on  a  policy  from  an  English  to  a 
foreign  port,  to  foiuid  a  presumption  that  a 
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ship  was  lost  on  the  voyage,  it  is  not  enough  to 
prove  that  she  was  not  heard  of  in  this  coantry 
after  she  sailed,  withoat  calling  witnesses  from 
her  port  of  destination,  to  shew  that  she  never 
arrived  there.  TtcemZow  v.  Oswin^  2  Gamp.  85  ; 
11  R.  R.  670. 

Eights  of  Underwiiten.] — If  a  ship,  for  which 
the  underwriters  (when  a  demand  is  made  upon 
the  policy)  have  paid  as  for  a  lost  ship,  should 
chance  to  turn  up,  she  is  to  be  considered  as 
abandoned,  and  Tinll  belong  to  the  underwriters. 
Houttman  v.  TJi4)mton,  Holt,  242  ;  17  R.  R.  632. 


e.  Other  Oases. 

Pln&der.J — Where  a  vessel  is  wrecked,  part  of 
the  goods  IS  lost,  and  part  is  got  on  shore,  but 
(whilst  on  shore)  is  destroyed  and  plundered  by 
the  inhabitants  of  the  coast,  so  that  no  portion 
of  them  comes  again  into  the  possession  of  the 
assured : — Held,  that  is  a  loss  by  the  perils  of 
the  sea,  and  no  abandonment  was  necessary. 
JBandrett  v.  Hevtigg,  Holt,  149  ;  17  R.  R.  625. 

Aeoidental  Shot.] — A  ship  and  goods  were 
sunk  at  sea  by  another  ship  firing  upon  her,  in 
consequence  of  mistaking  her  for  an  enemy  : — 
Held,  a  loss  within  the  general  words  of  the 
policy,  "  all  other  perils,  losses,"  &c.  Cullen  v. 
Butler,  5  M.  &  S.  461 ;  4  Camp.  289;  17  R.  R.  400. 

Death  of  Slavei— Failure  of  ProviAioni.] — ^A 

policy  on  slaves  against  perils  of  the  sea  does 
not  cover  a  loss  by  deaths  caused  by  failure  of 
provisions  in  consequence  of  delay  caused  by 
Dad  weather.  Tatham  v.  Hodgson,  6  Term  Rep. 
656. 

Goods  sold  to  Pay  for  Bepairi  —  Causa 
prozima.] — ^The  assurer  is  not  liable  for  loss  on 
goods  sold  by  the  master  to  defray  expense  of 
repairs  made  necessary  by  bad  weather  to  which 
the  ship  and  goods  had  been  exposed ;  the  bad 
weather  not  l^ing  the  proximate  cause  of  the 
loss.  Sarquy  v.  Hohson^  4  Bing.  131  ;  3  D.  &  R. 
192  ;  2  B.  &  C.  7  ;  12  Moore,  174 ;  26  R.  R.  261  ; 
1  Y.  &  J.  347  ;  1  L.  J.  (O.8.)  K.  B.  222  ;  80  R.  R. 
794— Ex.  Ch. 


f .  Evidence  of  I<oss. 

Abience  of  Evidenoe  how  Lois  arose.] — A 
ship,  whose  cargo  was  insured  by  a  policy,  began 
suddenly  to  leak,  and  sank  at  her  anchors  in  port 
during  fine  weather.  In  an  action  on  the  policy 
evidence  was  given  on  the  part  of  the  assured 
tending  to  shew  that  the  ship  was  seaworthy, 
viz.  that  she  had  not  long  before  been  put  in 
good  repair  ;  that  surveys  had  been  made  of  her 
]ust  previously,  and  that  she  had  behaved  well 
on  previous  voyages,  and  on  her  voyage  to  the 
port  where  she  was  lost.  No  evidence  was  given 
of  any  actual  facts  shewing  the  cause  of  her  loss, 
although  possible  explanations  of  it,  by  way  of 
conjecture,  were  suggested  by  the  witnesses : — 
Held,  that  there  was  evidence  of  a  loss  by  the 
perils  insured  against.  Anderson  v.  Morlce, 
46  L.  J.,  Q.  B.  11  ;  1  App.  Cas.  713 ;  35  L.  T. 
506  ;  25  W.  R.  14  ;  3  Asp.  M.  C.  290— H.  L.  (E.) 

A  time  policy  was  effected  on  an  iron  steamer, 
the  "  Frances,"  of  705  tons  burden,  then  lying  in 
the  yard  of  its  owner,  a  shipwright.  It  had  been 
put  under  repair,  and  it  was  stated  that  there  had 
not  been  any  stint  placed  upon  the  repairs,  and 


that  the  marine  engineer  who  superintended  the 
repairs,  and  the  workmen  who  executed  them, 
believed  them  to  be  completely  satisfactory.  It 
was  expressly  found  that  if  the  ship  was  unsea- 
worthy  the  assured  was  ignorant  of  the  fact. 
The  ship  went  with  nothing  but  a  deck  cargo  of 
iron  machinery  from  London  to  Gothenburg,  made 
more  water  on  the  voyage  than  could  have  been 
expected  from  the  state  of  the  weather,  ceased 
to  do  so  on  getting  into  harbour,  was  examined, 
and  its  condition  on  the  voyage  could  not  be 
accounted  for  ;  and  in  a  few  days  afterwards  took 
on  board  a  cargo  of  oats  and  380  tons  of  iron, 
and  a  deck  loading  of  timber,  started  from 
Gothenburg,  encoimtered  in  the  open  sea  very 
bad  weather,  which  put  out  the  fires,  ran  for  the 
port  of  HuU,  could  not  make  the  port,  ran  ashore, 
and  after  some  time  was  broken  up  and  became 
a  total  wreck : — ^Held,  that  these  facts  shewed  a 
loss  by  perils  insured  against,  the  perils  of  the 
sea,  and  that  the  assured  was  entitled  to  recover 
as  for  a  total  loss.  Dudgettn  v.  Pembroke,  46 
L.  J.,  Ex.  409 ;  2  App.  Gas.  284 ;  36  L.  T.  382 ; 
25  W.  R.  499  ;  3  Asp.  M.  C.  393— H.  L.  (E.) 

Constmctiye  Total  Lois — ^Bale  by  Xsster 

— Keoeisity.]  —  A  vessel  struck  upon  a  rock 
outside  a  harbour,  and  it  was  necessary  to 
lighten  her  in  order  to  get  her  off  at  the  next 
high  tide,  and  for  that  purpose  her  master 
entered  into  a  contract  with  one  G. ,  who  was  the 
only  person  at  the  place  who  had  a  sufficient 
number  of  men  t-o  render  effectual  assistance, 
to  find  the  labour  required  for  that  purpose.  G. 
supplied  only  a  small  number  of  men,  who 
worked  very  languidly  in  discharging  the  cai^go 
for  two  or  three  hours,  and  at  the  end  of  that  time 
G.  persuaded  the  master  to  cancel  this  contract, 
and  to  call  a  survey  of  the  vessel  and  sell  her. 
G.  and  some  men  he  brought  accordingly  made 
a  survey  and  by  it  found  the  mainmast  raised 
one  inch,  the  main  combings  parted,  the  deck 
plank  opening,  and  the  vessel  unseaworthy,  and 
advised  that  the  ship  and  cargo  should  be  sold 
for  the  benefit  of  all  concerned.  The  master 
then  sold  her  to  G.  for  a  very  small  sum  of 
money.  When  the  vessel  struck  on  the  rock 
there  was  a  strong  breeze  blowing,  but  it  after- 
wards  got  calmer,  and  at  the  time  of  the  sale 
the  weather  was  good,  and  the  vessel  lying  on 
her  bilge,  with  no  more  danger  than  she  had 
been  in  from  the  time  she  struck,  but  there  was 
evidence  that  if  the  wind  veered  round  to  the 
south  or  west  the  sea  would  have  heaved  in,  and 
the  vessel  would  have  broken  up  in  a  short  time. 
As  a  fact,  directly  after  the  sale  G.  brought  a 
number  of  hands  to  discharge  the  cargo,  and  so 
got  the  vessel  off  and  floated  her  at  the  next 
high  tide,  and  he  afterwards  repaired  and  made 
her  seaworthy  at  a  trifling  expense.  In  an 
action  against  the  underwriter  on  a  policy  of 
insurance  on  the  vessel  for  constructive  total 
loss,  the  judge  ruled  on  the  above  facts  appear- 
ing at  the  end  of  the  plaintiff*s  case,  that  there 
was  no  evidence  upon  which  the  jury  could 
reasonably  find  the  urgent  necessity  for  the  sale 
of  the  vessel  at  the  time  she  was  sold,  and  he 
accordingly  withdrew  the  case  from  the  jury,  and 
directed  the  verdict  to  be  entered  for  the  defen- 
dant : — Held,  by  Lord  Coleridge,  C.  J.,  that  such 
ruling  was  right  Hall  v.  Jnpe,  49  L.  J.,  C,  P. 
721  ;  43  L.  T.  411  ;  4  Asp.  M.  C.  328. 

Held,  by  Grove,  J.,  that  it  was  wrong,  and 
that  the  case  should  not  have  been  withdrawn 
from  the  jury.    Ih, 
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Captain*!  Protaat.]  —  The  plaintifTs  agent 
shewed  to  the  defendant,  an  underwriter,  the 
captain's  protest,  containing  an  account  of  the 
loss  of  the  ship  insured,  demanding  payment : — 
Held,  that  this  did  not  entitle  the  defendant  to 
read  the  protest  in  evidence  in  an  action  on  the 
policy,  oenat  v.  Porter^  7  Term  Rep.  158 ;  4  B.  R. 
403. 

As  to  Presnmptioii  arising  when  Ship  HOssing.] 

—See  ante,  col.  1086. 

What  is  snffloiont  Bvidenoe.]— On  the  7th 
August,  ]  866,  the  agents  of  the  owners  of  a  ship, 
lying  at  Bombay,  chartered  her  at  Liverpool  for 
a  voyage  from  Howland's  Island  to  a  port  in  the 
United  Kingdom  for  a  cargo  of  guano,  freight  to 
be  paid  at  port  of  discharge,  the  ship  to  be  at 
Howland's  Island  on  or  before  the  Ist  June,  1867, 
or  the  charterer  to  have  the  option  of  declaring 
the  charter  void.  On  the  7th  September,  1866, 
an  agent,  on  behalf  of  the  owners  of  the  vessel, 
effected  an  insurance  with  an  underwriter  at  and 
from  Bombay  to  Howland's  Island  while  there, 
and  thence  to  any  port,  &c.,  in  the  Unitetl  King- 
dom on  freight  chartered,  or  otherwise,  valued  at 
3,600/.  in  the  ship.  It  was  lawful  for  the  ship  to 
sail  to  and  touch  and  stay  at  any  ports  whatso- 
ever without  prejudice  to  the  insurance,  which 
was  against  the  usual  perils.  On  the  4th  Sep- 
tember she  sailed  in  ballast  under  the  charter 
from  Bombay  for  Howland's  IsLind.  She  got 
out  of  her  course,  and  on  the  25th  December  i-an 
ashore  on  the  coast  of  New  Zealand.  The  owners 
declined  to  furnish  the  funds  necessary  for 
repairing  her,  and  the  captain  was  unable  to 
borrow  money  on  a  bottomry  bond  except  on  con- 
dition that  he  would  charter  the  ship  to  the 
lender  for  a  cargo  of  timber  from  New  Zealand  to 
England.  Ultimately  she  was  abandoned  to  the 
holder  of  the  bottomry  bond ;  the  repairs  were 
•completed,  and  a  cargo  of  timber  brought  to 
England  for  the  holder  of  the  bottomry  bond  : — 
Hekl,  that  it  was  a  question  for  the  jury 
whether  there  was  a  total  loss  by  the  perils  of 
the  sea.  But  there  was  abundant  evidence  in  the 
aflfirmative.  Barber  v.  Fleminff,  10  B.  &  S.  879  ; 
39  L.  J.,  Q.  B.  25  ;  L.  R.  5  Q.  B.  59 ;  18  W.  It.  254. 

Ship  sinking  firom  Unasoertained  Cause.] — 
Voyage  policy  on  ship  from  M.  to  C,  whilst  at 
C,  and  thence  to  A.  The  ship  arrived  and 
loaded  coals  at  Cardiff,  sailed,  anchored  in  Cardiff 
roads  the  same  day,  and  during  the  night,  in 
fine  weather,  filled  and  went  down,  probably 
from  one  of  the  coal  ports  having  been  left  open. 
The  jury  having  found  that  she  was  unseaworthy 
when  she  sailed,  and  that  she  was  not  lost  from 
perils  of  the  sea  (which  were  explained  by  the 
}udge  to  mean  violent  action  of  the  elements 
from  without)  : — Held,  that  the  judge's  direction 
was  right,  and  a  new  trial  refused.  Merchants 
Trading  Co.  v.  Universal  Marine  Co,,  cited  in 
Ihidgeon  v.  Pembroke,  L.  R.  9  Q.  B.  581,  696 ; 
2  Asp.  M.  C.  431,  n. 

Presumption  of  Unseaworthiness — Ship  sink- 
ing.]— If  a  ship  becomes  leaky  and  unable  to 
proceed  soon  after  the  commencement  of  the  risk, 
without  any  visible  cause,  the  presumption  is 
that  she  was  not  seaworthy  when  she  sailed. 
Munro  v.  Vandam,  1  Park.  Ins.  (8th  ed.)  469. 

2.  Restraiitt  A17D  Detention. 

Land  Transit.] — In  a  policy  of  insurance  on 
goods  the  voyage  was  thus  described  :  "  At  and 
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from  Japan  and  [or]  Shanghai  to  Marseilles  and 
[or]  Leghorn  and  [or]  Ijondon,  vi&  Marseilles 
and  [or]  Southampton,  including  all  risks  of 
craft  to  and  from  the  steamers."  The  risks 
insured  against  were  of  the  seas,  fire,  and  thieves, 
arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people.  In  the  margin  of  the  policy 
was  the  following  memorandum  : — It  is  hereby 
agreed  that  the  silks  insured  by  this,  policy  shall 
be  shipped  by  Peninsular  and  Oriental  Company 
Messageries  Imp^riales  steamers,  and  [or]  the 
steamers  of  the  Mercantile  Trading  Company  of 
Liverpool  only."  The  goods  insured  were  shipped 
from  Shanghai  for  London  by  the  Messageries 
Imp^riales ;  the  practice  of  that  company  was 
to  send  such  goods  overland  through  France  bv 
the  Lyons  Railway,  from  Marseilles  to  Paris,  and 
thence  by  the  Northern  Railway  to  Boulogne, 
and  thence  to  London  ;  and  this  course  of  busi- 
ness was  well  known  among  underwriters.  The 
goods  arrived  in  Paris  on  their  way  on  the  13th 
of  September,  1870.  At  this  time  the  German 
armies  were  advancing  on  Paris,  and  had  seized 
parts  of  the  Northern  Railway,  so  that  the  goods 
could  not  be  forwarded  to  Boulogne,  and  by  the 
19th  of  September  they  completely  surrounded 
and  besieged  Paris,  preventing  communication 
between  it  and  all  other  places,  by  reason  of 
which  it  was  impossible  to  remove  the  goods 
from  Paris.  This  state  of  things  continued  till 
after  the  7th  of  October,  on  which  day  the 
assured  gave  notice  of  abandonment: — Held, 
that  the  policy  covered  the  overland  transit  from 
Marseilles  to  Boulogne,  and  that  there  was  a 
constructive  total  loss  by  restraint  or  detainment 
of  princes  within  the  meaning  of  the  policy. 
Rodoconachi  v.  Elliott,  43  L.  J.,  C.  P.  255  ;  L.  R.  9 
C.  P.  518  ;  31  L.  T.  239  ;  2  Asp.  M.  C.  399— 
Ex.  Ch. 

Total  or  Partial  Loss.] — ^A  cargo  on  board  a 
ship  bound  from  Liverpool  to  Matamoras  was 
insured  against  the  usual  perils,  including 
**  takings  at  sea,  arrests,  restraints,  and  detain- 
ments of  all  kings,  princes,  and  people."  The 
ship  sailed,  and  hacl  nearly  reached  her  destina- 
tion, when  she  was  captured  by  a  United  States 
cruiser  and  taken  into  New  Orleans,  where  a 
suit  was  instituted  in  the  prize  court  for  her 
condemnation.  The  insurers  contested  the  suit, 
electing  to  treat  the  loss  as  a  partial  one.  They 
obtain&l  the  judgment  of  the  court,  whereupon 
the  captors  appealed.  The  insured  gave  a  formal 
notice  of  abandonment,  which  the  insurers  refused 
to  accept.  Upon  the  application  of  the  captors, 
the  ship  and  cargo  were  ordered  to  be  sold, 
unless  bail  were  given  by  the  insured.  Upon 
receiving  intelligence  that  this  order  had  b«en 
made,  they  applied  to  the  insurers  for  assistance 
in  giving  bail  to  prevent  the  sale.  The  insurers 
refused,  and  in  the  end  the  ship  and  cargo  were 
sold  by  the  order  of  the  prize  court.  The  insured 
brought  an  action  to  recover  from  the  insurers 
as  for  a  total  loss : — Held,  that  they  were  entitled 
to  recover  the  whole  amount,  inasmuch  as  the 
decree  of  the  prize  court,  and  the  sale  of  the 
goods  under  it,  was  a  deprivation  of  the  owner- 
ship of  the  goods,  and  amounted  to  a  total  loss. 
Stringer  v.  English  and  Scottish  Marine  Insur- 
ance Co.,  10  B.  &  S.  770 ;  39  L.  J.,  Q.  B.  214  ; 
L.  R.  5  Q.  B.  599  ;  22  L.  T.  802  ;  18  W.  R.  1201 ; 
—Ex.  Ch. 

ITatnre  of  Seiinre.] — ^The  clause  in  a  policy 
on  a  ship  and  goods  which  insures  against  losses 

85 


1091 


SfflPPING— INSUEANCE— IV.  Nature  of  Risk. 


1092 


occasioned  by  "  arrests,  restraints  and  detain- 
ments of  all  kings,  princes  and  people,  of  what 
nation,  condition,  or  quality  soever,"  applies  to 
a  seizure  of  the  ship  in  consequence  of  an  em- 
bargo laid  on  her  by  the  sovereign  of  the  country 
of  the  assured,  for  the  purpose  of  carrying  on  a 
war  with  another  power.  Auhert  v.  Gray^  3 
B.  &  S.  163,  169  ;  32  L.  J.,  Q.  B.  50  ;  9  Jur.  (N.s.) 
714  ;  7  L,  T.  469  ;  U  W.  R.  27--Ex.  Ch. 

There  is  a  distinction  in  this  respect  between 
an  embargo,  in  a  time  when  there  is  peace 
between  the  countries  of  the  insurer  and  the 
assured,  laid  on  for  a  purpose  wholly  uncon- 
nected with  hostility  either  existing  or  expected, 
and  an  embargo  connected  with  such  hostility. 
IK 

A  policy  on  a  ship  and  stores,  "  at  and  from  a 
port  'Mn  a  foreign  country,  in  the  common  form 
against  arrests  of  princes,  people,  &c.,  extends  to 
an  embargo  laid  on  by  the  government  of  that 
country  in  the  loading  port.  Roteh  v.  Edie,  6 
Term  Rep.  413 ;  3  R.  R.  222. 

And  if  the  embargo  continues,  the  assured 
may  abandon  and  recover  as  for  a  total  loss.  Ih. 

If  an  armed  force  boards  a  ship  and  tfikes 
part  of  the  cargo,  the  unden^'riters  are  not  liable 
on  a  count  stating  the  loss  to  be  by  a  seizure  by 
people  to  the  plaintiffs  unknown  ;  for  people,  in 
the  policy,  means  the  governing  power  of  the 
country.  Neshitt  v.  Lushington^  4  Term  Rep. 
783  ;  2  R.  R.  619. 

In  an  action  on  a  policy  of  insurance  upon  a 
ship,  in  which  the  subject-matter  was  warranted 
*'  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereat,"  it  was  proved 
that  during  the  continuance  of  the  risk  some 
natives  took  forcible  possession  of  the  ship  in  the 
Brass  River,  plundered  the  cargo,  and  damaged 
her,  so  that  she  became  a  constructive  total  loss, 
and  that  their  intention  in  so  taking  possession 
was  only  to  plunder  the  cargo,  and  not  to  keep 
the  ship : — Held,  that  the  acts  of  the  natives 
constituted  a  "  seizure "  within  the  meaning  of 
the  warranty,  and  therefore,  that  the  under- 
writers were  not  liable.  Johnston  v.  Hogg^  52 
L.  J.,  Q.  B.  343  ;  10  Q.  B.  D.  432  ;  48  L.  T.  435  ; 
31  W.  R.  768  ;  5  Asp.  M.  C.  51. 


Perxnission   to  Leave.] — A  policy  was 


effected  on  a  ship  from  London  to  her  lading 
port  in  Virginia  and  back.  On  her  arrival  at  that 
port  in  January,  1808,  an  embargo  was  laid  on 
all  shipping  in  American  ports  by  an  act  of 
Congress,  which  contained  a  proviso  that  all 
foreign  ships,  either  in  ballast  or  with  goods  on 
board,  might  depart  when  notified  of  that  act. 
The  captain  covenanted  by  charterparty  to  take 
in  a  cargo  of  timber  at  that  port,  and  return 
therewith  to  Liondon.  It  was  proved  that  the 
embargo  was  taken  off  in  March,  1809,  and  that 
the  ship  did  not  sail  until  the  August  following, 
and  that  she  was  lost  on  her  way  home  : — Held, 
that  the  captain  was  justified  in  remaining  in 
port,  and  that  he  was  not  bound  to  return  with 
the  cargo  or  sail  in  ballast ;  and  that,  conse- 
quently, the  underwriters  on  the  ship  were  liable 
at  the  time  of  the  loss.  Schroeder  v.  Thompson j 
1  Moore,  163  ;  7  Taunt.  462  ;  18  R.  R.  540. 

Belay  throngli  Kiitake.] — If,  by  some  mistake 
of  a  ship's  manifest,  a  suit  is  commenced  in  a 
foreign-  port  against  the  captain  for  a  supposed 
surreptitious  landing  of  a  part  of  his  cargo,  by 
which  he  is  delayed  in  prosecuting  his  voyage, 
there  being  no  suit  against  the  ship,  this  is  not  a 


loss  for  which  the  underwriters  on  the  ship  are 
liable.  Bradford  v.  Levy,  2  Car.  &  P.  137  ; 
Ry.  &  M.  331  ;  31  R.  R,  657. 

Bestoration.] — Goods  detained  by  a  foreign 
power  being  afterwards  restored,  as  between  the 
assurer  and  assured,  the  yielding  up  quasi  in 
integro  is  to  be  considered  as  a  restoration,  not- 
wit^tanding  some  spoliation  during  the  deten- 
tion.   Jordaine  v.  Qrrnwall,  1  Stark.  6. 

Eyidenoe.] — The  plaintiff  declared  on  a  policy 
from  Jutland  to  Leith,  and  averred  a  loss  by 
seizure.  The  captain  stated  that  the  ship  was 
pursuing  her  course  for  Leith  when  she  was  cap- 
tured by  a  Swedish  frigate,  five  German  miles  off 
the  coast  of  Norway  :  the  defendant  produced  a 
Swedish  sentence  of  condemnation  for  breaking 
the  blockade  of  Norway  : — Held,  first,  that  this 
was  conclusive  evidence  that  the  blockade  had 
been  violated ;  but  secondly,  that  it  was  not 
sufficient  evidence  to  fix  the  captain  with  bar- 
ratry. Everth  V.  Hannam,  2  Marsh.  72  ;  6 
Taunt.  875. 

To  support  an  averment  in  a  declaration  on  a 
policy  on  goods,  **  that  the  ship,  with  the  goods 
on  board,  when  at  A.,  was  arrested  by  the  per- 
sons exercising  the  powers  of  government  there, 
and  the  goods  were  then  and  there,  by  the  said 
persons  seized,  detained  and  confiscated,'*  it  is 
enough  to  shew  that  the  goods  were  forcibly 
taken  from  on  board  the  ship  by  the  officers  of 
government,  and  never  delivered  to  the  con- 
signees, without  putting  in  any  sentence  of  con- 
demnation. CamUhers  v.  Chay,  3  Camp.  142  ; 
15  East,  35. 

Detention  by  Britieh  Oovenune&t.] — Where 
the  assured  is  a  British  subject,  he  may  recover 
against  a  British  underwriter  for  a  loss  by  deten- 
tion of  the  British  government.  Page  v.  Tkomp^, 
son,  1  Park.  Ins.  (8th  ed.)  175. 

Sentence  of  Foreign  Admiralty — Bhip  released 
on  Appeal — Detention.] — If  a  ship  warranted 
neutral  be  condemned  as  prize  by  a  French 
admiralty  court,  and  the  sentence  is  afterwards 
reversed  by  a  court  of  appeal,  but  on  the  appeal 
no  damages  or  costs  are  given,  because  the 
muster-roll  does  not  give  the  place  of  nationality 
of  the  crew  according  to  the  ordinance  of  France, 
and  it  is  proved  tlmt  the  ship  was  otherwise 
properly  documented  as  neutral,  the  assured 
may  recover  on  the  policy  for  the  detention,  not- 
withstanding the  refusal  of  the  court  of  appeal, 
to  give  damages  and  costs.  Siffken  v.  Lee,  2 
Bos.  &  P.  (N.R.)  484  ;  9  R.  R.  676.  And  see 
post,  XI.  Abandonment,  5,  Embabgo  ani> 
Confiscation. 

3.  Stranding. 

a.  Operation  of  Kemorandum. 

Stranding  not  eause  of  Lom.] — If  an  insurance 
is  effected  on  fruit,  and  the  policy  contains  the 
usual  memorandum  "  com,  fruit,  &c.,  warranted 
free  from  average,  unless  general,  or  the  ship  be 
stranded,"  and  the  ship  is  in  fact  stranded  in  the 
course  of  the  voyage,  the  underwriters  are  liable 
for  an  average  loss  arising  from  the  perils  of  the 
seas,  though  no  part  of  the  loss  arises  from  the  act 
of  stranding.  Burnett  v.  KenHngtan,  7  Term  Rep. 
210;  1  Esp.416;  Peake^sAdd.  Cas.71;  4R.  R.  424. 

Effect  of  Stranding.] — The  ship  having  been 
stranded  the  assured  recovered  an  average  loss  of 
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80  per  cent,  being  the  whole  loss.  The  words, 
'*  if  the  ship  be  stranded,**  are  a  condition  upon 
the  happening  of  which  the  assured  is  let  in  to 
prove  his  entire  loss.  Cantillan  v.  Landon 
Assurance  €0.^  cited,  3  Burr.  1553. 

Fraadalent  Stranding,  j — Insurance  on  fish 
with  the  usual  memorandum.  The  ship  having 
been  fraudulently  run  ashore  by  her  crew : — 
Held,  that  the  underwriters  were  not  liable. 
Browning  v.  Mvislie,  cited,  7  Term  Rep.  216 ;  4 
Term  Rep.  783. 

Per  Lord  Kenyon,  C.J. :  If  the  stranding  was 
not  fraudulent  the  underwriters  were  liable  for 
all  damage  to  the  fish  whether  caused  by  strand- 
ing or  not.    lb, 

b.  What  is. 

Definition.] — Stranding  is  where  a  ship,  by  an 
accident  and  out  of  the  oniinary  course  of  her 
voyage,  gets  upon  the  strand,  and  receives  injury 
in  consequence.  Bishop  v.  Pentland^  7  B.  &  C. 
219  ;  1  M.  &  Ry.  49  ;  6  L.  J.  (O.S.)  K.  B.  6  ;  81 
R.  R.  177. 

Act  of  Kob,] — Where,  after  a  seizure,  the 
vessel  stranded,  and  part  of  the  cargo  (consisting 
of  com)  was  taken  by  the  mob  at  their  own 
price,  the  loss  could  not  be  recovered  as  for 
general  average  ;  but,  for  such  part  as  in  con- 
sequence of  the  stranding  was  damaged  and 
thrown  overboard,  the  insured  might  recover  on 
a  count  stating  the  loss  to  be  by  stranding. 
Xeshitt  V.  Zushiuffton,  4  Term  Rep.  783  ;  2  R.  R. 
619. 

Confiioation.] — Where  a  vessel  was  stranded 
and  afterwards  confiscated  for  breach  of  an 
embargo  : — Held,  that  as  the  vessel  was  warranted 
free  from  confiscation,  the  insured  could  not 
recover.  Livie  v.  Jansen,  10  East,  648  ;  11  R.  R. 
513. 

Time  of.] — Hides  were  shipped  on  board  a 
vessel  at  Valparaiso  for  Bordeaux.  The  ship 
sailed  from  Valparaiso  on  the  13th  May,  and 
on  the  7th  July  put  into  Rio  de  Janeiro,  in  con- 
sequence of  damage  by  stress  of  weather.  It 
being  found  that  the  hides  were  so  much  damaged 
that  it  would  be  impossible  to  carry"  them  in 
specie  to  the  termination  of  the  voyage,  they 
being  in  such  a  state  that  they  must  either  have 
been  annihilated  by  putrefaction,  or  thrown  over- 
board, they  were  sold  at  Rio  de  Janeiro  for  one- 
fourth  of  their  value.  On  the  23rd  July,  the 
ship  set  sail  from  Rio  on  her  voyage  to  Bordeaux, 
and  was  stranded  on  the  29th  of  September  at 
the  entrance  of  the  Garonne.  In  an  action  on 
the  policy,  containing  a  memorandum  declaring 
"cocoa  and  hides  free  of  particular  average 
unless  the  ship  was  stranded  : — Held,  that  this 
was  not  a  stranding  of  the  ship  within  the 
meaning  of  the  memorandum,  Boux  v.  Salvador ^ 
1  Bing  (N.C.)  526 ;  1  Scott,  491  ;  4  L.  J.,  C.  P , 
156  ;  overruled,  but  not  on  this  point,  4  Scott, 
1  :  3  Bing.  (N.c.)  266  ;  2  Hodges,  209  ;  7  L.  J., 
Ex.  328— Ex.  Ch. 

Salvage.] — A  cargo  of  salt,  of  the  value  with 
prepaid  freight  of  about  1,900/.,  was  insured 
from  Liverpool  to  Calcutta,  the  policy  contain- 
ing the  memorandum  warranting  ''  corn,  fish, 
salt,  &c.,  free  from  average  unless  general  or  the 
ship  be  stranded."  Having  encountered  bad 
weather,  lost  both  her  anchors,  and  had  her 
masts  cut  away,  the  ship  was  taken  in  tow  by 
salvors  and  placed  on  a  bank  out  of  the  ortlinary 


course  of  the  voyage,  where  she  lay  on  her  port 
side  for  several  tides,  and  sustained  considerable 
further  injury.  The  salt  was  landed  in  a  damaged 
state,  and  the  ship  repaired,  though  at  an  expense 
which  exceeded  her  value  when  repaired.  About 
one-fifth  of  the  salt  might  have  been  made  sale- 
able, but  would  have  realised  no  profit.  Suits 
were  instituted  by  the  salvors  in  the  admiralty 
court,  and  the  salt  sold  under  a  decree,  the 
entire  proceeds  being  absorbed  by  the  costs  : — 
Held,  that  there  was  a  partial  loss  of  the  salt, 
but  not  a  total  loss,  the  seizure  and  sale  under 
the  decree  of  the  admiralty  court  not  being  a 
natural  or  necessary  consequence  of  a  peril 
insured  against ;  and  that  there  was  a  stranding 
within  the  meaning  of  the  memorandum.  Be 
Mattos  V.  Savnders,  L.  R,  7  C.  P.  670  ;  27  L.  T. 
120 ;  20  W.  R.  801  ;  1  Asp.  M,  C.  377. 

Kegligence  of  Crew.] — Underwriters  are  liable 
for  a  stranding  occasioned  remotely  by  the  negli- 
gence of  the  crew.    Bishop  v.  Pentland,  supra. 

A  vessel,  moore<I  in  the  usual  way  in  a  tidal 
harbour,  was  obliged  also  to  be  lashed  to  the  side 
by  a  rope,  which  broke,  and  the  vessel  fell  over 
on  her  side  : — Held,  to  be  a  stranding,  and  that 
the  underwriters  were  answerable,  though  it  was 
remotely  caused  by  the  negligence  of  the  crew. 
Ih. 

Where  no  Pilot.] — ^A  ship  insured  at  and  from 
London  to  Sierra  Leone,  arrived  off  the  river 
Sierra  Leone,  where  there  was  a  regular  estab- 
lishment of  pilots,  about  three  o'clock  in  the 
evening.  The  captain  hoisted  a  signal  for  a 
pilot,  but  no  pilot  came  on  board  ;  about  ten 
o'clock  at  night  he  attempted  to  enter  the  river 
without  one,  and  in  so  doing  the  ship  took  the 
ground  and  was  lost.  The  judge  left  it  to  the 
jury  whether  the  captain,  in  entering  without  a 
pilot,  did  what  a  prudent  man  ought  to  have 
done  under  the  circumstances.  The  jury  was  of 
that  opinion,  and  found  for  the  plaintiff.  On 
motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence : — Held,  that  the 
underwriters  were  liable,  and  would  have  been 
so  although  the  captain  had  been  wrong  in 
attempting  to  enter  the  port  without  a  pilot,  he 
being  a  person  of  competent  skill,  having  used 
reasonable  diligence  to  obtain  a  pilot,  and  having 
exercised  his  discretion  bon&  fide  under  the  cir- 
cumstances. Phillips  V.  Headlanij  2  B.  &  Ad. 
380 ;  9  L.  J.  (O.S.)  K.  B.  238. 

Order  of  Pilot — Kooring.]  —  A  ship  being 
under  conduct  of  a  pilot  in  ner  course  up  the 
river  to  Liverpool,  was,  against  the  advice  of  the 
master,  fastened  at  the  pier  of  the  dock  basin  by 
a  rope  to  the  shore,  and  left  there,  and  she  took 
the  ground,  and  when  the  tide  left  her  fell  over 
on  her  side  and  bilged  ;  in  consequence  of  which, 
when  the  tide  rose,  she  filled  with  water,  and 
the  goods  were  wetted  and  damaged : — Held, 
that  this  was  a  stranding  to  entitle  the  assured 
to  recover  for  an  average  loss  upon  the  goods. 
Carruthers  v.  Sydehotham^  4  M.  &  S.  77  ;  16 
R.  R.  392. 

Canal.] — During  the  course  of  a  voyage  on  an 
inland  canal,  it  became  necessary,  in  order  to 
repair  the  canal,  to  draw  off  the  water,  and  the 
ship,  in  consequence,  having  been  placed  in  the 
most  secure  situation  that  could  be  found,  when 
the  water  was  drawn  off,  took  the  ground  by 
accident  on  some  piles  which  were  not  pre- 
viously known  to  be  there  : — Held,  that  this  was 
a  stranding,  the  accident  not  having  happened  in 
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the  ordinary  course  of  the  voyage.    Rayner  v. 
Godmond,  5  B.  &  Aid.  225 ;  24  R.  K.  335. 

Harbonr — Condition  of.] — A  policy  of  marine 
insurance  on  cargo  contained  the  usual  warranty 
against  average  unless  the  ship  were  stranded. 
The  place  of  discharge  was  in  a  tidal  harbour, 
where  vessels  of  the  size  of  the  ship  in  question 
can  only  get  to  the  quay  to  unload  daring  high 
spring  tides.  A  ship  arriving  in  the  port  is 
brought  towards  the  quay  as  soon  as  in  the  pilot's 
judgment  there  will  be  water  enough  to  float  her 
there,  and,  if  in  the  course  of  getting  her  to  the 
quay  the  depth  of  water  proves  insufficient,  she 
takes  the  ground  to  wait  until  the  next  tide 
admits  of  her  being  floated  further.  The  ship  in 
question  was  in  the  course  of  being  brought  to 
the  quay,  but  it  was  found  that  she  could  not 
get  within  twenty  feet  of  it,  and  consequently 
she  was  left  where  she  was  to  await  a  higher 
tide.  As  the  tide  receded  and  she  settled  down, 
instead  of  resting  on  an  even  keel  she  pitched  by 
the  head  into  a  hole,  and  remained  in  such  a 
position  as  to  cause  her  timbers  to  be  strained, 
oy  reason  whereof  she  made  water  and  damage 
resulted  to  the  cargo.  It  afterwards  appeared 
that  there  was  an  elevation  in  the  bottom  of  the 
harbour,  a  small  bank  having  been  formed 
parallel  with  the  quay,  and  a  hole  beside  it 
into  which  the  vessel  had  pitched.  This  state 
of  things  had  been  caused  by  the  paddles  of 
steamers  leaving  the  harbour  at  low  tide,  and 
its  existence  had  not  been  found  out  previously 
to  the  accident : — Held,  that  the  taking  of  the 
ground  by  the  vessel  wns  under  circumstances  of 
such  an  accidental  and  unforeseen  character  as 
not  to  be  in  the  ordinary  course  of  navigation 
and  to  amount  to  a  "stranding."  Letchford  v. 
Oldham,  49  L.  J.,  Q.  B.  458 ;  5  Q.  B.  D.  538  ; 
28  W.  R.  789— C.  A. 

Upon  the  ebbing  of  the  tide,  a  vessel  took  the 
g^und  in  a  tidal  harbour,  in  the  place  where  it 
was  intended  that  she  should ;  but  in  so  doing, 
struck  against  some  hard  substance,  by  which 
two  holes  were  made  in  her  bottom,  and  the 
cargo  damaged : — Held,  not  a  stranding  for 
which  the  underwriters  were  liable  upon  an 
insurance  upon  com  warranted  free  from  average, 
unless  general,  or  the  ship  to  be  stranded.  Khig»- 
ford  V.  Marshal,  8  Bing.  458  ;  1  M.  &  Scott,  657  ; 
1  L.  J.,  C.  P.  135. 

A  ship  having  on  board  goods  which  were 
insured  on  a  voyage  from  London  to  Hull,  but 
"  warranted  free  from  average,  unless  general,  or 
the  ship  should  be  stranded,"  arrived  in  Hull 
harbour,  which  is  a  tidal  harbour,  and  proceeded 
to  discharge  her  cargo  at  a  quay  inside  of  it ; 
this  could  be  done  at  high  water  only,  and  could 
not  be  completed  in  one  tide.  At  the  first  low 
tide  the  vessel  grounded  on  the  mud  ;  on  a  sub- 
sequent ebb,  the  rope  by  which  her  head  was 
moored  to  the  opposite  side  of  the  harbour, 
stretched,  and  the  wind  blowing  from  the  east  at 
the  same  time,  she  did  not  ground  on  the  mud, 
which  it  was  intended  she  should  do,  but  her 
forepart  got  on  a  bank  of  stones,  rubbish  and 
sand,  near  to  the  quay,  and  the  vessel  having 
strained,  some  damage  was  sustained  by  the 
cargo,  but  no  lasting  injury  by  the  vessel : — 
Held,  by  Lord  Tenterden,  C.J.,  Littledale  and 
Taunton,  J  J.,  Parke,  J.,  disscntiente,  that  this 
was  a  stranding  within  the  meaning  of  that  word 
in  the  policy.     Wells  v.  Hopwood,  3  B.  &  Ad.  20. 

Policy  on  goods,  with  a  warranty  against 
average,  unless  general,  or  the  ship  be  stranded. 


On  the  voyage  the  ship  was  driven  by  stress  of 
weather  into  a  harbour  at  the  month  of  which 
she  struck  upon  an  anchor,  and  was  in  danger 
of  sinking ;  to  prevent  which  she  was  warped 
higher  up  in  the  harbour,  where  she  took  th& 
ground,  and  remained  fast  half  an  hour  : — Held, 
that  the  ship  was  stranded.  Harrow  v.  Belly  4 
L.  J.  (0.8.)  K.  B.  47  ;  7  D.  &  R.  244  ;  4  B.  &  C. 
736  ;  28  R.  R.  468. 

Driven  into,  by  Streas  of  Weather.] — ^If 


a  ship  takes  the  ground  at  the  ordinaiy  time,  in 
the  ordinary  place,  in  the  ordinary  manner,  and 
from  the  ordinary  causes,  that  is,  so  in  all  respects 
as  it  most  have  been  contemplated  she  would  in 
the  course  of  an  ordinary  voyage,  such  a  taklng- 
the  ground  is  not  a  stranding ;  but  if  she  takes 
the  ground  at  an  unusual  time,  or  in  an  unusual 
place,  or  in  an  unusual  manner,  or  from  acci- 
dental and  unusual  though  natural  causes,  she 
is  to  be  considered  as  stranded.  Oircoran  v. 
Gurney,  1  El.  &  Bl.  456  ;  22  L.  J.,  Q.  B.  113  ;  17 
Jur.  1152;  1  W.  R.  129. 

Whel«  a  ship  was  driven  by  stress  of  weather 
into  a  tidal  harbour,  where  by  reason  of  its 
being  low  water,  she  took  the  ground : — Held^ 
that  she  was  stranded.    lb, 

Koored  in.] — ^A  vessel  with  a  cai^go  on 


board  took  the  ground  on  two  successive  days  ia 
going  up  Cork  harbour,  under  the  direction  of  a 
pilot,  and  being  afterwards  moored  in  the  usual 
course,  was  thrown  on  her  broadside  by  the 
receding  of  the  tide,  and  received  a  considerable 
injury  : — Held,  that  this  was  not  a  stranding. 
Heariu}  v.  Edmunds,  1  Br.  &  B.  388  ;  4  Moore,  15  ; 
21  R.  R.  660. 

Damage  resulting  from  a  ship*s  taking  the 
ground  on  the  falling  of  the  tide,  in  a  tidal  har- 
bour, in  a  spot  where  she  is  properly  placed  for 
the  purpose  of  unloading,  is  not  a  stranding 
within  the  ordinary  term  of  a  policy.  Magnuit 
V.  JByttermer,  11  C.  B.  876 ;  21  L.  J.,  C.  P.  119  ; 
16  Jur.  480. 

On  Bock.] — ^A  vessel  strikes  upon  a  rock  and 
remains  fixed  there  for  the  space  of  fifteen  or 
twenty  minutes,  in  consequence  of  which  she 
sustains  a  material  injury.  This  constitutes  a 
stranding.  Baker  v.  Towry,  1  Stark.  436;  18 
R.  R.  803. 

But  the  striking  of  a  ship  on  a  rock,  where  she 
remained  a  minute  and  a  half,  and  was  laid  on 
her  beam  ends,  was  held  not  to  constitute  a 
stranding.  yf-Ihugle  v.  Royal  Erohange  Astur^ 
once  Qk,  4  M.  &  S.  503  ;  4  Camp.  283 ;  16 
R.  R.  532. 

Where  there  is  a  warranty  in  a  policy  against 
average,  "unless  general,  or  the  ship  be 
stranded  " ;  if,  during  the  voyage,  the  ship  is 
forced  ashore  by  the  wind,  or  driven  on  a  bank, 
and  remains  fast  for  any  time,  this  is  a  sufficient 
stranding  to  do  away  with  the  effect  of  the 
warranty,  although  the  ship  is  not  proved  to 
have  thereby  received  any  material  damage. 
Harman  v.  Tflwar,  3  Camp.  429  ;  14  R.  R.  773. 

A  ship  which  had  struck  upon  a  sunken  rock, 
and  received  damage,  was  run  on  shore  by  direc- 
tion of  the  pilot,  when  she  was  repaired,  and 
afterwanls  proceeded  to  her  ports  of  delivery  : — 
Held,  not  to  be  a  stranding.  Burnett  v.  Kensing- 
ton, 7  Term  Rep.  20  ;  1  Esp.  416  ;  Peake's  Add. 
Cas.  71 ;  4  R.  R.  424. 

Improper  Kooring^] — ^Where  a  ship,  being: 
under  the  conduct  of  a  pilot,  in  her  course  up 
the  river  to  Liverpool,  was,  against  the  advice  of 
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the  master,  fastened  at  the  pier  of  the  dock 
basiD,  by  a  rope  to  the  shore,  and  left  there,  and 
she  took  to  the  ground,  and  when  the  tide  left 
her,  fell  over  on  her  side  and  bilged,  in  conse- 
quence of  which,  when  the  tide  rose  she  filled 
with  w^ater,  and  the  goods  were  wetted  and 
<lamaged  : — Held,  that  this  was  a  stranding,  to 
entitle  the  assured  to  recover  for  an  average 
loss  upon  the  goods.  Carruthers  v.  Sydehotluim^ 
4  M.  &  S.  77  ;  16  R.  R.  392. 

The  assured  is  not  prevented  from  recovering 
against  the  underwriter  because  the  ship  was  in 
charge  of  a  conipulsory  pilot,    lb, 

Groandlng  on  Piles.] — A  ship  grounding  on 
piles  in  the  Wisbeach  river,  put  there  to  keep  up 
the  banks  and  sitting  on  them  until  they  wei-e 
cut  away : — Held,  to  be  stranded  within  the 
meaning  of  the  memorandum.  Dobwn  v.  JBolUm, 
1  Park.  Ins.  (8th  ed.)  239. 

4.  Babbatbt. 
a.  What  U. 

Pontion  of  Owner.] — Barratry  can  only  be 
committed  against  the  ovmeT  of  the  ship,  and 
without  his  consent,  ^'utt  v.  JSourduru,  1  Term 
Rep.  823  ;  1  R.  R.  211. 

In  an  action  by  an  assured  against  the  under- 
wTiters  for  a  loss  by  the  barratry  of  the  master, 
proof  that  the  person  who  was  described  in  the 
policy  as  master,  and  who  was  treated  with  and 
acted  as  such,  earned  the  ship  out  of  her  course 
for  fraudulent  purposes  of  his  own,  prim&  facie  is 
sufficient  to  entitle  the  assured  to  recover,  with- 
out shewing  negatively  that  he  was  not  the 
owner,  or  that  any  other  person  was.  Rom  v. 
Hnnter,  4  Term  Rep.  33 ;  2  R.  R.  319. 

Barratry  is  any  fraudulent  or  criminal  conduct 
against  the  owners  of  ships  or  goods  by  the 
master  or  mariners  in  brcach  of  the  trust  reposed 
in  them,  and  to  the  injury  of  the  owners ; 
although  it  may  not  be  done  with  intent  to 
injure  them,  or  to  benefit,  at  their  expense,  the 
master  or  mariners.  ValUjo  v.  Wheeler^  Cowp. 
143  ;  Lofft,  631. 

Beyiation.] — A  deviation  of  a  vessel  from  the 
voyage  insured,  through  the  ignoi'ance  of  the  cap- 
tain, or  from  any  other  motive  not  fraudulent, 
thougli  it  avoids  the  policy,  does  not  constitute 
an  act  of  barratry.  JPhyn  v.  Royal  Exchange 
Jjtguranee  Co.^  7  Term  Rep.  .505  ;  4  R.  R.  608. 
But  see  Browning  v.  Elmslie^  supra,  col.  1093. 

Senttlisg  Sliip.]~Scuttling  a  ship  with  the 
knowledge  of  the  shipowner,  but  without  the 
knowlcflge  of  the  freighter,  is  barratry,  in  respect 
of  which  the  freighter  may  recover  against  the 
underwriters,    lunides  v.  Pender j  27  L.  T.  244. 

Kidnapping.]— The  Kidnapping  Act,  1872  (35 
&  36  Vict.  c.  19),  having  prohibited  the  carrying 
of  Polynesian  native  labourers  in  ships  without 
a  licence,  under  penalty  of  forfeiture  of  the  ship, 
a  master  who,  without  the  authority  of  his 
owners,  but  with  a  knowledge  of  the  prohibition, 
ships  and  carries  native  labourers,  and  so  brings 
about  the  seizure  and  condemnation  of  his  ship, 
commits  an  act  of  barratry  in  respect  of  which 
his  owners  may  recover  against  their  under- 
writers. AvatraliiiJi  Ituntrance  Co.  v.  Jackson, 
33  L.  T.  286  ;  3  Asp.  M.  C.  26— P.  C. 

Absence  of  Kaiter.] — Where  the  captain,  in 
the  due  course  of  his  voyage,  put  into  port  for 
the  purpose  of  repairing  damage  ;  and  whilst  the 


repairs  were  proceeding  was  absent,  and  con- 
tinued so  for  a  much  longer  time  than  was 
necessary  to  finish  such  repairs  ;  and  during  his 
absence  procured  forged  jiapers,  and  afterwards 
returned  to  the  vessel ;  and,  instead  of  proceed- 
ing onithe  voyage,  carried  her  to  a  foreign  port ; 
and  the  jury  found  that  an  act  of  barratry  was 
committed  daring  the  absence  of  the  captain, 
and  whilst  the  vessel  was  being  repaired  : — -Held, 
that  they  were  warranted  in  so  (ioing.  Roscoto 
V.  Cor»(m,  8  Taunt.  684  ;  21     .  R.  507. 

Where  the  voyage  insured  was  from  Jamaica 
to  New  Orleans,  which  lies  up  the  river  Missis- 
sippi, and  the  captain  proceeded  on  his  voyage 
as  far  as  the  mouth  of  that  river,  and  then 
dropped  anchor,  and  went  up  the  river  in  his 
boat  for  a  fraudulent  purpose  of  his  own : — 
Held,  that  the  dropping  of  nis  anchor  with  such 
fraudulent  intention  was  an  act  of  barratry,  and 
not  merely  a  deviation.  Ross  v.  Hunter,  4  Term 
Rep.  33  ;  2  R.  R.  319. 

Collasive  Capture— Barratry  of  Kaeter.]— See 
Arcangelo  v.  Thompson,  2  Camp.  620  ;  12  R.  R. 
7.58  ;  infra,  col.  1107. 

Craiiing.] — If  the  captain,  contrary  to  the 
instructions  of  his  owner,  cruises  for  and  takes  a 
prize,  and  the  vessel  is  afterwards  lost  in  conse- 
quence of  it,  it  is  an  act  of  barratry,  upon  which 
the  insured  may  recover  against  the  under- 
writers ;  although  the  captain  libelled  the  prize 
as  well  for  the  benefit  of  his  owner  as  for  him- 
self. Moss  V.  Byro^rn,  6  Term  Rep.  379 ;  3  R.  R.  208. 

Trading  with  Enemy.] — A  master  had  general 
instructions  to  make  the  best  purchases  with 
despatch  : — Held,  that  it  did  not  warrant  him  in 
going  into  an  enemy's  settlement  to  trade  (which 
was  permitted  by  the  enemy),  though  his  cargo 
could  be  more  speedily  and  cheaply  completed 
there ;  but  sach  act,  in  consequence  of  which 
the  ship  was  seized  and  confiscated,  is  barratrous. 
Earle  v.  Rowcroft,  8  East,  126  ;  9  R.  R.  386, 

Kegligenee.] — ^A  party  shipped  goods  on  board 
a  vessel,  the  "  Black  Prince,"  under  a  bill  of 
lading,  which  contained  the  exceptions  of  bar- 
ratry and  perils  of  the  sea.  The  "  Black  Prince," 
with  the  goods  on  board,  was  lost  in  a  collision 
with  another  vessel,  the  "  Arazes."  In  an  action 
on  the  bill  of  lading  for  the  loss  of  the  goods, 
there  was  evidence  at  the  trial  that  the  coUision 
arose  from  the  *'  Black  Prince "  starboarding 
instead  of  porting  her  helm,  and  a  collision 
occasioned  by  non-observance  of  such  rules  is,  by 
the  Merchant  Shipping  Act  of  1854,  s.  299,  to  be 
deemed  to  have  been  occasioned  by  the  wilful 
default  of  the  person  in  charge  of  the  offending 
ship  : — Held,  that  the  contravention  of  the  rules 
of  the  Merchant  Shipping  Act  by  those  in  charge 
of  the  *'  Black  Prince,"  in  starboarding  instead 
of  porting  the  helm,  did  not  amount  to  barratry 
within  the  exception  in  the  bill  of  lading.  Orill 
V.  GfJieral  Iron  Screw  Colli  fir  Co.,  37  L.  J.,  C.  P. 
205  ;  L.  R.  3  C.  P.  476  ;  18  L.  T.  485  ;  16  W.  R. 
796— Ex.  Ch. 

Knit  be  a  Wrongftil  Aot.] — In  order  to  con- 
stitute barratry  the  master  must  be  proved  to 
have  acted  against  his  better  judgment.  Mere 
want  of  judgment  in  peamanship  or  treatment 
of  the  vessel  is  not  barratry.  Todd  v.  Ritchie, 
1  Stark.  240;  18  R.  R.  768. 

Kot  mere  Error  of  Judgment.  ^ — Where 

the  master  acts  only  for  the  benefit  of  his  ownera 
it  is  not  barratry,  though  it  may  be  a  deviation 
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or  a  breach  of  contract.  Stamnia  v.  Brown,  2  Str. 
1173.  And  see  S,  C,  cited  8  East,  136.  See 
9  R.  K,  389. 

Smuggling.] — In  a  time  policy  of  marine 
insurance  on  ship  the  ordinary  perils  insured 
against  (including  "barratry  of  the  master") 
were  enumerated,  and  the  ship  was  warranted 
"  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereat."  Inconsequence 
of  the  barratrous  act  of  the  master  in  smuggling, 
the  ship  was  seized  by  Spanish  revenue  otficere, 
and  proceedings  were  taken  to  procure  her  con- 
demnation and  confiscation.  In  an  action  on 
the  policy  to  recover  expenses  incurred  by  the 
owner  in  obtaining  her  release : — Held,  that 
the  loss  must  be  imputed  to  *'  capture  and 
seizure,"  and  not  to  the  barratry  of  the  master, 
and  that  the  underwriter  was  not  liable.  Cory 
V.  Burr,  52  L.  J.,  Q.  B.  657  ;  8  App.  Cas.  393  ; 
49  L.  T.  78  ;  31  W.  R.  894 ;  5  Asp.  M.  C.  109— 
H.  L.  (E.) 

Where  the  ship  was  insured  whilst  engaged 
**in  any  la^'ful  trade,"  and  barratry  of  the 
master  was  a  risk  to  be  borne  by  the  insurer ; 
the  underwriter  was  held  liable  for  the  loss  by 
the  master  smuggling  ;  the  "  la^'ful  trade  "  men- 
tioned being  the  trade  of  the  owners  and  not  of 
the  master.  Hareloch  v.  Hancill,  3  Term  Rep. 
277  ;  1  R.  R.  703. 

Illegal  Trade— Chartered  Ship.]— If  a  char- 
tered  ship  is  lost  through  the  captain  engaging 
in  illegal  trade  under  the  orders  of  the  charterer, 
this  is  not  a  loss  by  barratry  for  which  the  ship- 
owner can  recover  against  underwriters.  Hohhs 
V.  Hannavi,  3  Camp.  93. 

Loss  by  Peril  of  Sea  caused  by  Barratry  of 
llaeter.] — See  Ileyman  v.  Pariih,  2  Camp.  148  ; 
11  R.  R.  688,  ante,  coL  1082. 

b.  Who  can  Conunlt. 

Kaeter — Collusion  with  Owner.]— The  owner 
of  a  vessel,  fully  laden  by  the  freighters,  colluded 
with  the  captain  to  run  her  on  shore  : — Held, 
that  this  amounted  to  barratry,  although  by  the 
terms  of  a  charterparty  entered  into  between 
such  owner  and  the  freighters  the  former  was 
entitled  to  put  goods  on  board  during  a  previous 
part  of  the  voyage.  Soaret  v.  Thornton,  1  Moore, 
373  ;  18  R.  R.  615. 

The  master  of  a  vessel,  condemned  for  a  breach 
of  blockade,  swore  he  was  bound  for  another 
destination  : — Held,  that  this  did  not  so  disaffirm 
his  owner*s  privity  and  consent  to  the  breach  of 
blockade,  so  as  to  enable  the  assured  to  recover 
as  for  a  loss  by  barratry.  Ererth  v.  Hannam,  6 
Taunt.  375  ;  2  Marsh.  72. 

Part  Owner.]— Barratry  may  be  com- 
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mitted  by  a  master  or  a  ship  who  is  part  owner. 
Jones  V.  MchoUon,  2  C.  L.  R.  1236  ;  10  Ex.  28  ; 
23  L.  J.,  Ex.  330. 

llie  master,  being  part  owner,  fraudulently 
sold  the  ship  and  cargo  and  applied  the  proceeds 
to  his  own  use  : — Held,  that  this  was  a  loss 
insured  against  by  the  words  "barratry  of  the 
muster,"  and,  per  Martin,  B.,  also  by  the  words 
"  all  other  perils,  losses  and  misfortunes."    Ih, 

By  master,  a  part  owner,  who  had  mortgaged 
his  share  to  his  co-owner.  See  Small  v.  United 
Kingdoni  Marine  Mutual  Inruraiwe  Association, 
post,  coL  1136. 

With  PriTity  of  Freighter.]— See  Bont- 


Aower  v,  Wilwer^  infra,  col.  1101. 


c.  Effect  and  Proof  of. 


Warranty  firee  from  Captnre  and  Seinre.] — 
In  a  time  policy  of  marine  insurance  on  ship  the 
ordinary  perils  insured  against  (including  "  bar- 
ratry of  the  master  ")  were  enumerated,  and  the 
ship  was  warranted  "free  from  capture  and 
seizure,  and  the  consequences  of  any  attempts 
thereat."  In  consequence  of  the  barratrous  act 
of  the  master  in  smuggling,  the  ship  was  seized 
by  Spanish  revenue  officers,  and  proceedings 
were  taken  to  procure  her  condemnation  and 
confiscation.  In  an  action  on  the  policy  to 
recover  expenses  incurred  by  the  owner  in 
obtaining  her  release  : — Held,  that  the  loss  must 
be  imputed  to  "  capture  and  seizure,"  and  not  to 
the  barratry  of  the  master,  and  that  the  under- 
writer was  not  liable.  Cory  v.  Burr,  52  L.  J., 
Q.  B.  657  ;  8  App.  Cas.  393  ;  49  L.  T.  78  ;  81 
W.  R.  894  ;  5  Asp.  M.  C.  109— H.  L.  (E.) 

Loss,  whether  caused  by.] — If,  through  the 
negligence  of  the  owner  of  a  ship  insured,  the 
marinera  barratrously  carry  smuggled  goods  on 
boanl,  whereby  the  ship  is  seized  as  forfeited,  the 
underwriters  are  not  liable  for  the  loss.  Pipon 
V.  Cope,  1  Camp.  434  ;  10  R.  R.  720. 

If  a  ship  is  insured  by  the  terms  of  the  policy 
in  any  lawful  trade,  and  the  barratry  of  the 
master  is  mentioned  as  one  of  the  risks  to  be 
borne  by  the  insurer,  the  underwriters  will  be 
liable  for  a  loss  which  happens  by  the  barratry  of 
the  master  by  smuggling.  Uacelock  v.  llancill, 
3  Term  Rep.  277  ;  1  R.  R.  703. 

A  loss  by  barratry  is  well  alleged,  though  the 
proof  is  that  it  happened  by  the  act  of  an  enemy 
and  by  barratry  conjointly.  Toulmin  v.  Ander- 
son, 1  Taunt.  227. 

Where  a  ship  and  a  cargo  were  carried  barra- 
trously by  the  master  out  of  the  course  of  the 
voyage,  and  the  ship  and  a  part  of  the  cargo 
were  sold,  and  the  remainder  sent  home  by  a 
strange  ship  : — Held,  that  this  was  a  total  loss  of 
the  cargo  from  the  time  of  committing  the  act  of 
barratry  ;  and  that  the  underwriters  were  liable 
for  such  loss,  with  the  benefit  of  salvage  only. 
Dixon  V.  Reid,  1  D.  &  R.  207  ;  5  B.  &  Aid.  597  ; 
24  R.  R.  481. 

The  insurer  of  a  ship  is  not  liable  for  the 
expenses  incurred  by  the  delay  of  the  vessel,  for 
the  purpose  of  recovering  her  cargo,  when 
detained  under  process  of  a  foreign  country,  if 
the  ship  itself  is  not  detained  by  the  process. 
And  the  circumstances  causing  the  detainer 
must  be  positively  shewn  to  have  originated  in 
the  fraud  of  the  master,  in  order  to  support  nn 
averment  of  loss  by  his  barratrv.  Bradford  v. 
Levy,  Ry.  &  M.  331 ;  2  Car.  &  P.  137 ;  31  R.  R. 
657. 

A  vessel,  with  liberty  to  chase  and  capture 
prizes,  had  some  Spanish  prisoners  on  board  ;  by 
means  which  did  not  appear  they  broke  loose, 
rose  upon  and  imprisoned  the  crew,  with  the 
exception  of  one  sailor,  who  was  heard  upon  the 
deck  in  conversation  with  them.  The  captain 
and  crew,  with  the  exception  of  the  sailor,  were 
put  on  shore,  and  the  Spaniards  ran  away  with 
the  ship.  Upon  a  loss  alleged  to  be  by  barratry 
of  the  mariners,  this  was  evidence  to  be  left  to 
the  jury  that  such  barratry  was  committed. 
JIucks  V.  TTwmton,  Holt,  30  ;  17  R.  R.  594. 

A  sentence  condemning  as  enemy's  property  a 
cargo  which  the  master  had  barratrously  carried 
into  an  enemy's  blockaded  port,  although  it  may 
be  conclusive  evidence  that  the  cargo  was  enemy's 
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property  at  the  time  of  capture  and  condemna- 
tion, does  not  disprove  the  allegation  that  the 
cargo  was  lost  by  the  captain's  barratrously 
carrying  the  cargo  to  places  unknown,  whei-eby 
the  goods  became  liable  to  be,  and  were  con- 
fiscated. Goldichmidt  v.  Whit nw re,  3  Taunt 
508.    See  Ecerth  v.  Hannam,  ante,  col.  1099. 

Barratry  with  Privity  of  Freighter.]— Insur- 
ance by  shipowner ;  barratry  committed  with 
privity  of  freighter ;  the  underwriter  is  not  dis- 
charged unless  he  can  shew  that  the  shipowner 
was  privy  to  the  barratry.  BofUflower  v.  Wil- 
mer,  cited  2  Selw.  N.  P.  (11th  ed.),  969. 

5.  Jettison. 

To  Save  Capture.]— Where  the  captain  of  a 
ship,  in  order  to  prevent  a  quantity  of  dollars 
from  'falling  into  the  hands  of  an  enemy,  by 
whom  he  was  about  to  be  attacked,  threw  them 
into  the  sea,  and  was  immediately  afterwards 
captured  .-—Held,  first,  that  this  was  a  loss  by 
jettison,  that  term  in  a  policy  meaning  any 
throwing  overboard  of  the  cargo  for  a  justifiable 
cause  ;  secondly,  if  not  that  it  was  a  loss  by 
enemies ;  and,  thirdly,  if  it  was  not  a  loss  by 
jettison,  that  it  was  ejusdem  generis  in  the 
strictest  sense,  and  came  within  the  meaning  of 
the  words  in  the  policy,  "all  other  losses  and 
misfortunes."  Butler  v.  Wild  wan,  3  B.  &  Aid. 
398  ;  22  R.  R.  435. 

KegUgenoe— Ballast.]— To  a  declaration  on  a 
time  policy  for  six  months,  stating  a  loss  by  perils 
of  the  sea.  the  defendant  pleaded  that  though 
the  vessel  was  lost  by  perils  of  the  sea,  yet,  that 
such  loss  was  occasioned  wholly  by  the  wrongful, 
negligent  and  improper  conduct  (the  same  not 
being  barratrous)  of  the  master  and  mariners  of 
the  ship,  by  wilfully,  wrongfully,  negligently  and 
improperly,  but  not  barratrously,  throwing  over- 
board so  much  of  the  ballast,  that  the  vessel 
became  unseaworthy,  and  was  lost  by  perils  of 
the  sea,  which,  otherwise,  she  would  have  encoun- 
tered and  overcome  : — Held,  that  the  plea  was 
bad,  and  that  the  underwriter  was  liable  for  the 
consequence  of  the  wilful,  but  not  barratrous  act 
of  the  master  and  crew  in  rendering  the  vessel 
unseaworthy  before  the  end  of  the  voyage,  by 
throwing  overboard  a  part  of  the  ballast.  Dixon 
V.  Sadler,  5  M.  &  W.  405  ;  9  L.  J.,  Ex.  48. 
Affirmed,  nom.  Sadler  v.  Dixon,  8  M.  &  W.  895  ; 
11  L.  J.,  Bx.  435— Ex.  Ch. 

Beck  Cargo  Looee.] — A  ship  on  a  voyage  from 
Quebec  to  London,  laden  with  timber,  was  over- 
taken in  a  gale,  and  in  order  to  enable  the  pumps 
to  work — the  working  of  them  was  impeded  by 
the  deck  cargo  getting  adrift — ^the  master  threw 
such  cargo  overboard  : — Held,  that  such  jettison 
was  made  to  avert  a  danger  common  to  all  the 
interests  concerned,  ship,  freight  and  cargo ;  and 
that  the  timber  so  jettisoned,  not  being  at  the 
time  wreck  within  the  received  meaning  of  that 
word,  and  the  sacrifice  of  it  being  voluntary, 
the  loss  accruing  on  the  same  must  be  held  to  be 
general  average,  and  that  all  interests  must  con- 
tribute to  make  it  good.  Johnson  v.  Chapman, 
19  C.  B.  (N.8.)  563  ;  35  L.  J.,  C.  P.  23  ;  15  L.  T. 
70;  14W.R.  264. 

Ooodi  stowed  on  Beck.] — ^Loss  of,  does  not 
give  occasion  for  general  average  contribution. 
Boss  V.  rhwaUe,  1  Park.  Ins.  (8th  ed.)  23; 
Backhovte  v.  Bipley,  lb.  p.  24.  See  aUo 
X.  Losses,  post,  col.  1246. 
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Ctoneral  Average  Losses.]— S?(?  Cases  sub  tit. 
X.  Losses,  infra,  col.  1240. 

How  Occasioned.] — In  an  action  on  a  policy 
on  ship,  by  which  the  underwriters  insured 
against  fire  and  barratry  of  the  master  and 
mariners,  they  are  liable  for  a  loss  by  fire  occa- 
sioned by  the  negligence  of  the  master  and 
mariners.  Biisk  v.  Boyal  Excliange  Assurance 
Co,,  2  B.  &  Aid.  73  ;  20  R.  R.  350.  And  see 
Bishop  V.  Pentland,  7  B.  &  C.  214  ;  1  M.  &  Ry. 
49  ;  6  L.  J.  (0.8.)  K.  B.  6 ;  31  R.  R.  177. 

If  a  captain  of  a  ship  insured  bums  her,  to 
prevent  her  falling  into  the  hands  of  the  enemy, 
this  is  a  loss  by  Kre  within  the  meaning  of  the 
policy.     Gordon  v.  Rimmingtan,  1  Camp.  123. 

If  a  fire  arises  on  board  a  ship  from  the  damaged 
quality  of  goods  on  board,  which  are  insured,  the 
underwriters  are  not  liable ;  but  if  the  loss  is  not 
occasioned  by  the  damaged  state  of  the  goods  on 
board,  the  policy  is  not  vitiated  by  the  fact  not 
having  been  disclosed  to  the  underwriters  that 
the  goods  were  damaged,  though  they  might 
have  a  tendency  to  increase  the  risk.  Boyd  v. 
Dubois,  3  Camp.  133.  And  see  Bufe  v.  Turner, 
2  Marsh.  46  ;  6  Taunt.  338  ;  16  R.  R.  626. 

In  Warehonse.]— At  Canton,  an  East  India 
ship  stayed  to  clean  and  refit,  for  which  purpose 
all  the  sails  and  furniture  were  taken  out  of  the 
ship  and  put  into  a  warehouse,  built  for  them  on 
a  sand-bank  in  the  river  there,  where  they  were 
accidentally  burnt ;  this  is  a  loss  within  the 
words  and  meaning  of  a  policy  of  the  ship,  on  its 
body,  tackle,  apparel  and  other  furniture,  against 
perils  of  the  sea  and  fire  (expressly),  to  any  ports 
and  places  beyond  the  Cape  of  Good  Hope,  and 
back  again  to  London.  Pelly  v.  Bo-yal  Exchange 
Assurance  Co^  1  Burr.  341. 

Communication  of  other  Policy  when  neces- 
sary.]— ^The  plaintiffs  effected  a  policy  of  insu- 
rance with  the  defendant  as  chairman  of  a  fire 
insurance  company  for  3,0002.,  "  on  wool  in  bales 
or  fleeces  greasy  and  washed,  in  all  or  any  shed 
or  store,  on  station  or  in  transit  to  Sydney  by 
land  only,  or  in  any  shed  or  store,  or  any  whaif 
in  Sydney,  until  placed  on  ship."  The  policy 
contained  a  provision  as  follows  :  "  No  claim 
shall  be  recoverable  if  the  property  insured  be 
previously  or  subsequently  insured  elsewhere, 
unless  the  particulars  of  such  insurance  be  noti- 
fietl  to  the  company  in  writing."  The  plaintiffs 
subsequently  effected  an  insurance  with  a  marine 
insurance  company  to  cover  16,5002.  upon  wool, 
the  risk  being  described  as  "at  and  from  the 
river  Hunter  to  Sydney  per  ships  and  steamers, 
and  thence  per  ship  or  ships  to  London,  including 
the  risk  of  craft  from  the  time  that  the  wools  are 
first  waterbome  and  of  transhipment  or  landing 
and  reshipment  at  Sydney."  The  frequent  prac- 
tice at  the  port  of  Sydney  is  that  wool  arriving 
there  for  shipment  is  not  delivered  direct  to  the 
ship  for  which  it  is  intended,  but  is  conveyed  to 
the  stores  belonging  to  the  persons  who  are  acting 
as  the  stevedores  of  the  ship,  and  is  there  pressed 
for  the  purpose  of  reducing  its  bulk.  By  the 
practice  and  cause  of  business,  the  stevedores' 
receipt  is  regarded,  as  between  the  ship  and  the 
shippers,  as  equivalent  to  the  mate's  receipt,  and 
bills  of  lading  are  given  in  exchange  for  it. 
Certain  wool  belonging  to  the  plaintiffs  was 
forwarded  by  several  consignments  by  several 
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steamers  from  the  river  Hunter  to  Sydney. 
The  plaintiffs'  agent  at  Sydney  had  the  vrool 
conveyed  on  its  arrival  to  his  own  stores,  for  the 
purpose  of  being  weighed,  and  entered  into  a 
contract  for  its  conveyance  to  London  on  board 
a  ship.  The  wool  was  then  conveyed  from  his 
warehouses  to  the  stores  of  the  stevedores  of  the 
ship,  who  gave  the  usual  receipts  for  the  same. 
While  in  the  stevedores'  warehouses,  a  portion  of 
the  wool  was  destroyed  or  damaged  by  a  fire, 
and  the  plaintiff  sought  to  recover  such  loss  upon 
the  policy  effected  with  the  defendant's  company. 
The  company  resisted  the  claim,  upon  the  ground 
that  the  policy  of  marine  insurance  above  men- 
tioned came  within  the  terms  of  the  provision  in 
the  fire  policy,  and  ought  to  have  been  communi- 
cated to  them : — Held,  that  the  marine  policy 
did  not  cover  the  wool  in  the  stevedores'  ware- 
houses, and  was  not  such  an  insurance  as  the 
plaintiffs  were  bound  under  the  provisions  in  the 
fire  policy  to  notify  to  the  defendant's  company, 
and  that  the  plaintiffs  were  therefore  entitled 
to  recover.  Avgtralian  Agri cultural  Co.  v. 
Saunders,  44  L.  J.,  C.  P.  391 ;  L.  R.  10  C.  P.  668  ; 
33  L.  T.  447  ;  3  Asp.  M.  C.  63— Ex.  Ch. 

Stoamgldp.] — A  general  policy  covers  the  risk 
of  fire  at  sea  in  a  steamboat,  as  in  any  other 
vessel.  Pattison  y.-MUIs,  1  Dow  k  Clark,  342; 
2  BUgh  (N.8.)  519  ;  31  R.  R.  49. 

A  fire  insurance  company,  in  making  out  a 
policy  on  a  steamship,  referring  to  conditions 
indorsed,  so  far  as  applicable,  used  one  of  their 
printed  forms  of  conditions  applicable  to  houses, 
the  language  being,  **  if  more  than  twenty  pounds 
of  gunpowder  be  on  the  premises  at  the  time  of 
the  loss,  such  loss  will  not  be  made  good " : — 
Held,  that  the  word  premises  equally  applied  to  a 
ship,  the  word  being  in  legal  language  often  used 
to  oenote  the  subject  or  thing  previously  expressed. 
beacon  Life  Ass» ranee  Cd.  v.  &ibb,  1  Moore,  P.  C. 
(N.8.)  73  ;  1  N.  R.  110  ;  9  Jur.  (N.8.)  185  ;  7  L.  T. 
574;  U  W.  R.  194. 

Held,  also,  that  parol  evidence  was  not  admis- 
sible to  prove  that  the  word  premises  was  not 
intended  to  include  the  steamer.    lb. 

Held,  also,  that  one  of  the  conditions  having 
specified  a  limited  quantity  of  gunpowder  to  he 
carried  on  board,  it  was  quite  immaterial  whether 
the  fire  was  or  was  not  occasioned  by  more  than 
the  specified  quantity  of  gunpowder  being  on 
board.    lb. 

In  Dook.] — A  ship  was  insured  for  three 
months  agamst  fire,  and  was  described  in  the 
policy  "as  lying  in  the  Victoria  Docks,  with 
liberty  to  go  into  a  dry  dock,  and  light  her  boiler 
fires  once  or  twice  during  the  currency  of  the 
policy  "  : — Held,  that  the  ship  was  covered  while 
she  was  in  the  river  passing  from  the  Victoria 
Docks  to  a  dry  dock,  and  vice  versfi,  but  not  while 
she  was  in  the  river  for  any  other  purpose. 
Pear  ton  v.  Commercial  Union  Assurance  Co.^  45 
L.  J.,  C.  P.  761  ;  1  App.  Cas,  498  ;  35  L.  T.  445  ; 
24  W.  R.  951  ;  3  Asp.  M.  C.  275— H.  L.  (E.) 

A  policy  against  loss  by  fire  described  a  steam- 
boat as  "  now  lying  in  Tait's  Dock,  Montreal, 
and  intended  to  navigate  the  St.  Lawi'ence  and 
lakes  from  Hamilton  to  Quebec  principally  as  a 
freight-boat,  and  to  be  laid  up  in  winter  in  a 
place  approved  by  the  insurers,  who  will  not  be 
liable  for  explosion  either  by  steam  or  gun- 
powder." The  steamboat  never  left  Tait's  Dock, 
and  was  burnt  there  : — Held,  that  the  words  in 
the  policy  implied  no  agreement  to  navigate  the 


steamboat  as  described  in  the  policy,  and  that 
consequently  the  insurera  were  liable,  though 
the  steamboat  never  left  the  dock.  Grant,  v. 
^f'Jtna,  Insurance  Co.,  15  Moore,  P.  C.  516  :  8  Jur. 
(N.8.)  705  ;  6  L.  T.  735  ;  10  W.  R.  772. 

Ship  Stranded — Subsequent  Loee  bj  Fire- 
Time  Policy.]— The  ss. ''  Bawnmore  "  was  insured 
under  a  time  policy  valued  at  22,000/.  against 
loss  or  damage  by  fire  or  explosion  only.  She 
was  driven  ashore  by  perils  of  the  sea,  and 
whilst  stranded  totally  destroyed  by  fire.  The 
underwriters  denied  their  liability,  on  the  ground 
that,  at  the  time  the  fire  occurred,  the  ship  was 
already  a  constructive  total  loss  : — Held,  upon  a 
preliminary  point  of  law,  argued  on  the  assump- 
tion  that  the  ship  was  still  capable  of  being 
floated  and  repaired,  though  at  an  expense 
which  would  exceed  her  value  when  repaired, 
that  the  assui'ed  were  entitled  to  judgment,  and 
that  the  valuation  in  the  policy  was  binding 
upon  the  underwriters.  now/side  v.  Globe 
Marine  Insurance  Co.,  65  L.  J.,  Q.  B.  117  ;  [1896] 
1  Q.  B.  105 ;  73  L.  T.  626  ;  44  W.  B.  187  ;  8 
Asp.  M.  0.  118. 

7.  Capture  and  Seizure. 
a.  What  amoTinta  to. 

Streee  of  Weather.] — If  a  ship  is  driven  by 
stress  of  weather  on  an  enemy's  coast,  and  there 
captured,  it  is  a  loss  by  capture  and  not  by  the 
perils  of  the  sea.  Green  v.  Elmslie,  Peake,  278  ; 
3  R.  R.  693. 

Seeapture.] — ^When  a  ship  was  insured  for  a 
voyage  or  a  cruise  of  three  months,  and  taken  by 
the  enemy  within  that  time,  but  before  she  was 
carried  infra  praesidia  hostis,  was  retaken  by  an 
Englishman,  and  was  at  the  time  of  action  a 
living  ship : — Held,  to  be  a  total  loss  to  the 
insured.  Pond  v.  King^  1  Wils.  191.  See  Dean 
V.  Hornby,  3  El.  &  Bl.  180  ;  2  C.  L.  R.  1519  ;  23 
L.  J.,  Q.  B.  129 ;  18  Jur.  623  ;  2  W.  R.  156, 
infra. 

Arrival  at  Port — ^Embargo.] — If  a  policy  is  on 
a  shin  bound  to  a  foreign  port  until  she  is  twenty- 
four  nours  moored  in  safety  there,  and  previoualy 
to  such  ship's  arrival  at  her  destined  port,  an 
embargo  is  laid  on  all  English  vessels  in  that  port, 
and  she  on  entering  is  also  detained,  and  her 
crew  made  prisoners  of  war,  the  assured  is  entitled 
to  recover.  Minett  v.  Anderson,  Peake,  211  ;  3 
R.  R.  692. 

Beleaie.] — Money  having  been  expended  in 
reclaiming  a  cargo  on  board  a  ship  captured, 
insure<l  by  the  owners,  upon  the  event  of  the 
ship's  arrival  at  Marseilles  ;  the  ship  being  cap- 
tured, and  restored  upon  appeal,  relinquished  her 
voyage,  and  was  afterwards  lost ;  pending  the 
appeal,  the  goods  were  ordered  to  be  sold,  and 
the  expenses  of  the  appeal  were  afterwards  de- 
frayed therewith  ;  yet  an  averment  of  a  loss  by 
capture  is  bad,  because  the  ship  might,  notwith- 
standing the  capture,  have  afterwards  arrived  at 
Marseilles.  Kulen  Kemp  v.  Vigne,  1  Term  Rep. 
304;  IR.  R.  205. 

If  a  ship  is  justly  seized  as  forfeited  for  smug- 
gling, and  afterwards  restored,  the  underwriters 
are  not  liable  for  any  damage  happening  to  the 
ship  by  the  perils  of  the  sea  in  the  interval 
between  the  seizure  and  the  restoration.  Pipon 
V.  Cope,  1  Camp.  434  ;  10  R.  R.  720. 
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A  policy  was  effected  on  a  Prussian  ship  against 
such  risks  only  as  were  excluded  by  the  clause, 
**  warranted  free  from  capture,  seizure  and 
detention,  or  the  consequences  of  any  attempt 
thereof,"  with  a  stipulation  that  the  insurers 
should  pay  a  total  loss  thirty  days  after  the 
receipt  of  official  news  of  capture  or  embargo, 
without  waiting  for  condemnation.  The  ship  was 
detained  by  an  embargo  in  a  Danish  port,  after 
the  breaking  out  of  hostilities  between  that 
power  and  Germany  : — Held,  that  the  right  of 
the  assured  to  claim  for  a  total  loss  became  vested 
on  the  expiration  of  the  thirty'  days,  notwith- 
standing tnat  the  vessel  had  never  been  actually 
taken  out  of  the  possession  of  the  captain,  and 
was  afterwards  (and  after  action)  restored,  and 
arrived  safely  in  London.  Fowler  v.  EnglUh 
and  Scottish  Marine  Insurance  Co.^  18  C.  B.  (N.s.') 
919  ;  34  L.  J.,  C.  P.  253  ;  11  Jur.  (N.8.)  411  ;  12 
L.  T.  381  ;  13  W.  R.  668. 

Held,  also,  that  the  entry  of  the  fact  of  the 
embargo  in  Lloyds*  Loss  Book,  however  the 
intelligence  might  have  been  received,  was  suffi- 
cient to  satisfy  the  term  "  official  news  "  in  the 
policy.    lb, 

Eottilitief— Perilf  of  Sea.]— A  policy  was 
effecteti  on  6,600  bags  of  coffee,  warranted  **  free 
from  capture,  seizure  and  detention,  and  all  the 
consequences  thereof,  and  free  from  all  conse- 
quences of  hostilities,  riots  and  commotion." 
The  coffee  was  shipped  on  boanl  a  vessel  bound 
for  New  York.  At  the  time  of  ship  sailing  a 
war  had  broken  out  between  the  Northern  and 
Southern  States  of  America  ;  and,  as  an  act  of 
hostility,  a  light,  which  had  usually  indicated  the 
position  of  Cape  Hatteras,  was  extinguished. 
The  war,  and  the  extinction  of  the  light,  were 
unknown  to  the  captain,  and  from  ignorance  of 
the  latter,  he  fell  out  of  his  reckoning,  and  ran 
ashore.  Certain  persons  on  the  coast  had 
recovered  120  bags  of  the  coffee,  when  they  were 
interrupted  by  soldiers,  who  appropriated  the  120 
bags,  and  prevented  others  b^ing  saved.  The 
captain  and  crew  were  taken  prisoners.  But  for 
this  interference,  1,000  more  bags  might  have 
been  saved  before  the  breaking  up  of  the  ship  ; — 
Held,  that  the  loss  of  the  ship  was  by  perils  of 
the  sea,  and  not  "  by  the  consequences  of  hos- 
tilities," within  the  meaning  of  the  policy  ;  that 
as  the  1,120  bags  were  lost  by  reason  of  the  inter- 
ference of  the  soldiers,  that  loss  was  covered  by 
the  exception,  and  the  insurers  were  not  liable  ; 
but  that  for  the  remainder  the  insurers  were 
liable,  as  for  a  loss  by  the  perils  of  the  sea. 
lonides  v.  Unitersal  Marine  Insurance  Co.,  14 
C.  B.  (N.8.)  269  ;  32  L.  J..  C.  P.  170  ;  10  Jur. 
(N.S.)  18  ;  8  L.  T.  705  ;  11  W.  R.  858. 

Capture  bj  Pirates. ]— A  ship,  being  insured 
under  a  time  policy,  was  captured  by  pirates. 
She  was  afterwards  recaptured  by  an  English  ship 
of  war,  but  kept  by  them  as  a  prize,  whereupon 
the  owners  gave  notice  of  abandonment.  The 
ship  was  afterwards  sent  to  England  under  the 
care  of  a  prize  master,  with  orders  to  obtain  an 
adjudication  in  the  court  of  admiralty,  but, 
meeting  with  bad  weather,  put  into  F.,  and  was 
sold  by  the  prize  master.  Afterwanls  the  owners 
brought  an  action  against  the  underwriters  as  for 
a  total  loss ; — Held,  that  they  were  entitled  to 
recover  as  for  a  total  loss,  for  capture  by  pirates 
was  a  total  loss  in  the  first  instance,  and  such 
total  loss  could  not  be  reduced  to  a  partial  loss 
unless  either  the  ship  was  restoiecl  to  the  posses- 


sion of  the  owners  before  action  brought,  or  they 
had  the  power  of  resuming  possession  of  her 
before  action  brought,  it  being  immaterial  whether 
they  bad  the  right  to  immediate  possession,  and 
whether  the  recaptors  had  any  right  to  detain. 
I)ea?i  v.  Hornby,  3  El,  &  Bl.  180 ;  2  C.  L.  R. 
1619  ;  23  L.  J.,  Q.  B.  129  ;  18  Jur.  623  ;  2  W.  B. 
166. 


Intention  to  Keep  the  Ship.]  —  In  an 


action  on  a  policy  of  insurance  upon  a  ship,  in 
which  the  subject-matter  was  warranted  "  free 
from  capture  and  tfeizure,  and  the  consequences 
of  any  attempt  thereat,"  it  was  proved  that  during 
the  continuance  of  the  risk  some  natives  took 
forcible  possession  of  the  ship  in  the  Brass  river, 
plundered  the  cargo,  and  damaged  her  so  that 
she  became  a  constructive  total  loss,  and  that 
their  intention  in  so  taking  possession  was  only 
to  plunder  the  cargo,  and  not  to  keep  the  ship  : 
— Held,  that  the  acts  of  the  natives  constituted  a 
"  seizure  "  within  the  meaning  of  the  warranty, 
and  therefore  that  the  underwriters  were  not 
liable.  Johnstm  v.  Ifitgg,  52  L.  J.,  Q.  B.  343  ;  10 
Q.  B.  D.  432;  48  L.  T.  436  ;  31  W.  R.768  ;  6  Asp. 
M.  C.  61. 

Illegal  Aeti  by  Belligerent.] — By  a  policy  on 
goods  on  bocutl  the  ship  "  B.,"  they  were  warranted 
''  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereof."  The  \yenlB 
insured  against  were  enumerated  as  usual,  viz. 
"  of  the  sea.s,  men-of-war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  marque  and 
counter-marque,  reprisals,  takings  at  sea,  arrests, 
restraints,  and  detainments  of  all  kinds,  and  of 
all  other  perils,  losses  and  misfortunes  "  : — Held, 
that  the  exceptions  introduced  by  the  warranty 
were  not  confined  to  legal  capture  and  seizure, 
but  that  an  illegal  capture  or  seizure  was  within 
both  the  exceptions  and  the  perils  enumerated 
as  insured  against.  Powell  v.  Hyde,  5  El.  &  Bl. 
607  ;  25  L.  J.,  Q.  B.  65  ;  2  Jur.  (N.8.)  87  ;  4  W.  B. 
51. 

A  British  ship,  in  her  passage  down  the  Danube, 
passed  within  shot  of  a  Russian  fort,  there  being 
then  war  between  Turkey  and  Russia,  but  not 
war  between  Great  Britain  and  Russia.  The 
Russian  fort  fired  into  her  and  sunk  her,  alleging 
that  the  vessel  was  mistaken^  for  a  Turk,  but 
permitted  her  crew,  after  some  detention,  to 
depart.  It  appearing  to  the  court,  on  the  whole 
of  the  facts,  that  the  object  of  the  Russians  was 
to  detain  the  ship : — Held,  that  but  for  the 
warranty,  the  insurers  would  have  been  liable ; 
but  that  the  warranty  protected  them.    lb. 

The  owners  of  a  vessel  who,  by  performing  the 
legal  stipulations  of  a  chart erparty,  provoke  con- 
fiscation by  the  illegal  and  piratical  act  of  a 
foreign  state,  do  not  thereby  avoid  their  assur- 
ance. Sewell  V.  Royal  Brcluinge  Assurance  Co,^ 
4  Taunt.  856. 


By  Emigranti  on  Beard.] — Action  upon 


a  policy  on  provisions  and  freight,  on  a  voyage 
from  Macao  to  Havannah  with  Chinese  emigrants 
on  boai*d,  which  contained  the  words,  "  warranted 
free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereat."  While  the 
ship  was  proceeding  on  her  voyage,  the  Chinese 
emigrants  piratically  carried  away  the  ship,  and 
the  provisions  and  stores  on  board  of  her, 
whereby  a  total  loss  accrued  to  the  insured : — 
Held,  that  this  was  a  loss  by  seizure  within  the 
exception  introduced  by  the  warranty,  and  there- 
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fore  the  underwriter  was  not  liable.  Klcinwort 
V.  Shepard,  1  EL  &  El.  447  ;  28  L.  J.,  Q.  B.  147  ; 
5  Jur.  (N.B.)  863  ;  7  W.  R.  227. 

Barratry  —  Proximata  Cause.]  —  In  a  time 
policy  of  marine  insurance  on  ship  the  ordinary 
perils  insured  against  (including  "  barratry  of 
the  master")  were  enumerated,  and  the  ship 
was  warranted  "free  from  capture  and  seizure 
and  the  conseqaences  of  any  attempts  thereat." 
In  consequence  of  the  barratrous  act  of  the 
master  in  smuggling,  the  ship  was  seized  by 
Spanish  revenue  officers,  and  proceedings  were 
taken  to  procure  her  condemnation  and  confisca- 
tion. In  an  action  on  the  policy  to  recover 
expenses  incurred  by  the  owner  in  obtaining  her 
release : — Held,  that  the  loss  must  be  imputed 
to  "  capture  and  seizure,"  and  not  to  the  barratry 
of  the  master,  and  that  the  underwriter  was  not 
liable.  Cory  v.  Burr,  52  L.  J.,  Q.  B.  657 ;  8 
App.  Cas.  .893 ;  49  L.  T.  78  ;  31  W.  R.  894  ;  6 
Asp.  M.  C.  109— H.  L.  (E.) 

Gollusive  Capture — Barratry  of  Xaater.] — ^A 
count  on  a  policy  of  insurance,  laying  the  loss  to 
be  by  capture,  is  sustained  by  evidence  that  the 
ship  was  captured  by  a  privateer,  although  there 
was  collusion  between  the  master  of  the  ship  and 
the  commander  of  the  privateer  :  and  although 
the  plaintiff  might  have  recovered  under  a  count 
laying  the  loss  by  barratry  of  the  master. 
Arcangelo  v.  Thompson,  2  Camp.  620  ;  12  R.  R. 
758. 

Kutiny  of  Paesengers.]  —  Advances  for  the 
transport  of  Chinese  passengers  payable  on  their 
arrival  were  insured.  The  Chinese  mutinied, 
seized  the  ship  and  refused  to  go  to  their  destina- 
tion. The  policy  covered  the  piratical  seizure  of 
the  ship  : — Held,  that  the  mutiny  was  the  cause 
of  the  loss,  and  insurers  held  liable.  Xaylor  v. 
Palmer,  10  Ex.  382  ;  23  L.  J.,  Ex.  323— Ex.  Ch. 

Wrongful  Seiiure— Consequent  Loss  by  Perils 
of  Sea.]  —  A  merchant  ship  was  by  mistake 
seized  and  taken  in  tow  by  a  British  man-of-war. 
She  was  thereby  exposed  to  bad  weather,  by 
which  goods  on  board  were  injured.  Semble, 
this  was  a  loss  by  capture  and  detention,  as  well 
as  by  perils  of  the  sea.  Ilagedorn  v.  Whitmore, 
I  Stark.  157. 

Bisk  of  British  Capture.]— A  policy  on  a  foreign 
ship  made  during  war,  must  be  understood  as 
containing  an  exception  of  all  captures  made  by 
British  ships.  Xellner  v.  Le  Mesurier,  4  East, 
396  ;  1  Smith,  72  ;  7  R.  R.  681. 

An  insurance  effected  in  Great  Britain  on  a 
French  ship  before  hostilities  commenced  between 
England  and  France,  does  not  cover  a  loss  by 
British  capture.  Furtado  v.  Rogert,  3  Bos.  &  P. 
191  ;  6  R.  R.  752. 

Insurance  by  a  subject  of  this  country  upon 
foreign  property  does  not  cover  a  loss  by  capture, 
in  a  war  afterwards  taking  place  between  this 
country  and  that  of  the  assured.  Proof  in  bank- 
ruptcy, therefore,  under  such  a  policy  expunged. 
Lee^  Ex  parte,  13  Ves.  64. 

Slaves  thrown  overboard- Want  of  Water.] — 
The  captain  being  out  of  his  reckoning,  and  the 
crew  in  distress  for  want  of  water,  some  of  the 
slaves  were  thrown  over  : — Held,  not  to  be  a  loss 
by  perils  of  the  sea.  Gregsju  v.  Gilbert,  1  Park. 
Ins.  r8th  ed.)  138. 


By  Queen's  Ship— ^Total  Loss.] — Merchants  in 
London,  as  agents  for  F.,  a  Brazilian  subject 
residing  at  Loanda,  chartered  a  British  ship  to  * 
carry  goods  on  his  behalf  from  London  to  Ambriz 
or  Loanda,  on  the  coast  of  Africa,  and  to  reload 
there  a  homeward  cargo  of  African  produce  for 
London.  They  afterwards,  on  F.'s  behalf,  insured 
the  outward  cargo  at  and  from  London  to 
Ambriz  or  Loanda.  The  perils  insured  against 
were  *'  takings  at  sea,  arrests,  restraints  and  detain- 
ments of  all  kings,  princes  and  people  of  what 
nature,  condition  or  quality  soever."  The  ship 
sailed  with  this  cargo,  consigned  toF.at  Loanda^ 
While  on  the  voyage  out  she  was  seized,  near 
Ambriz,  by  a  queen's  ship,  under  5  Geo.  4,  c.  113, 
s.  4,  for  being  illegally  engaged  in  the  slave  trade, 
and  was  sent  to  St.  Helena  for  adjudication. 
Proceedings  were  instituted  in  the  vice-admiralty 
court  at  St.  Helena,  which  court,  on  20th  Novem- 
ber, 1854,  condemned  the  ship  to  be  forfeited, 
and  condemned  the  shippers  of  the  cai^go  in 
penalties  amounting  to  double  the  value  of  the 
goods  and  in  costs,  and  ordered  the  goods  to  be 
held  in  deposit  till  payment  of  the  penalties  and 
costs.  The  ship  and  part  of  the  goods  were  sold 
under  onler  of,  the  court.  The  residue  of  the 
goods  was  detained  by  the  court.  As  soon  as  the 
proceedings  at  St.  Helena  were  known  in  Eng- 
land, notice  of  abandonment  was  given  to  the 
underwriters.  At  that  time  the  decree  of  the 
court  at  St.  Helena  wi«s  not  known  in  England. 
An  appeal  to  the  privy  council  against  this  decree 
was  lodged,  and  on  3rd  February,  1858,  the  privy 
council  reversed  the  decree  of  the  court  below, 
and  ordered  restitution  of  the  ship  to  her  owners, 
and  of  the  goods  unsold,  and  the  proceeds  of  the 
goods  sold,  to  F.  On  the  6th  July,  1858,  the 
shippers,  on  F.'s  behalf,  brought  an  action 
against  the  defendant  on  the  policy,  claiming  as 
for  a  total  loss  of  the  cargo.  At  that  time  the 
goods  renuiining  in  specie  and  unsold  at  St.Helena 
had  deteriorated  in  value,  but  could  have  been 
forwardal  thence  to  Loanda  at  a  price  less  than 
their  value  when  delivered  there : — Held,  first, 
that  the  seizure  by  the  queen's  ship  of  the ''New- 
port,'' with  the  goods  insured  on  board,  being- 
wrongful,  was  a  loss  of  the  goods  by  a  peril 
insured  against.  Lozano  v.  Janstm,  2  EL  &  EL 
160  :  28  L.  J.,  Q.  B.  337  ;  5  Jur.  (N.8.)  1401 ;  7 
W.  R.  654. 

Held,  secondly,  that  the  wrongful  seizure  and 
the  notice  of  al^ndonment  made  the  loss  total, 
and  that  it  was  still  total  at  the  time  of  action. 
brought ;  the  court  drawing  the  inference  of  fact 
that  F.,  as  a  prudent  man,  could  not  then  be 
reasonably  expected  to  take  possession  of  the 
unsold  goods  at  St.  Helena.    lb. 

Capture — ^Abandonment — ^Bestoration  of  Ship 
after  Writ  issued,  but  before  Trial.] — The  aban- 
donment, as  a  total  loss,  of  a  ship  insured  against 
war  risks,  which  has  been  captured,  is  not 
defeated  by  the  restoration  of  the  ship  at  a  date 
subsequent  to  the  commencement  of  an  action 
for  total  loss  on  the  policy  by  the  shipowners 
against  the  underwriters.  Jluysy, Royal  Exchange 
Assurance  Co.,  66  L.  J.,  Q.  B.  534  ;  [1897] 
2  Q.  B.  135  ;  77  L,  T.  23  ;  8  Asp.  M.  C.  294. 
And  see  VI.  Wabranties  ;  9,  Against  Cap- 
tube. 

b.  Proof. 

Condemnation.^ — The  sentence  of  a  oondem* 
nation  of  a  foreign  court  of  admiralty  cannot 
be  received,  without  previous  proof  of  the  ship 
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having  been  captured.  Mtirthall  v.  Parker ^  2 
Camp.  69 ;  1 1  R.  R.  665.  S.  P.,  Vlsger  v.  Presc(ftt, 
5  Esp.  184  :  8  R.  R.  846. 

Lloyds'  books  are  evidence  of  a  capture,  but 
not  of  notice  of  a  loss  to  any  person  in  particular, 
but  may  go,  coupled  with  other  evidence,  to  the 
jury.  Mel  v.  Pottn,  3  Esp.  242  ;  6  R.  R.  826. 
See  Fowler  v.  English  and  ScottUh  Marine  Insur- 
ance Co.,  18  C.  B.  (N.S.)  919  ;  34  L.  J.,  C.  P.  253  ; 
12  L.  T.  381  ;  13  W.  R.  658 ;  supra,  col.  1105. 

If  an  insured  declares  upon  a  total  loss  by 
capture,  and,  after  proving  a  capture,  shews  a 
recapture,  upon  which  proceedings  were  had  in 
an  admiralty  court,  he  cannot  recover  without 
proving  the  proceedings  in  the  admiralty  court 
under  seal,  though  he  only  claims  the  amount  of 
the  loss  sustained  by  the  ^vage  proceedings  and 
sale.  Thelluswn  v.*  Shedden^  2  Bos.  &  P.  (n.b.) 
228. 

If  a  defendant  on  a  policy  would  impugn  the 
plaintiffs  right  to  recover  for  a  loss  by  capture, 
on  the  ground  that  the  condemnation  appears  by 
the  sentence  of  a  foreign  court  to  have  proceeded 
on  the  want  of  certain  documents  not  required  by 
the  law  of  nations,  which  the  plaintiff  ought  to 
have  provided,  it  is  for  the  defendant  to  shew  the 
foreign  law  or  treaty  which  renders  such  docu- 
ments necessary.  Ze  Chemlnant  v.  Pearson,  4 
Taunt.  367  ;  13  R.  R.  636. 

A  count  on  a  policy,  laying  the  loss  by  capture, 
is  sustained  by  evidence  that  the  ship  was  capturecl 
by  a  privateer  ;  although  this  happened  from  a 
collusion  between  the  master  of  the  ship  and  the 
commander  of  the  privateer,  and  the  plaintiff 
might  have  recovered  under  a  count  laying  the 
loss  by  the  barratry  of  the  master.  Arcangelo  v. 
Thompstm,  2  Camp.  620  ;  12  R.  R.  758. 

Condemnation  by  Enemy's  Priie  Court  of  Ship 
lying  in  Kentral  Port.] — Condemnation  in  the 
court  of  the  enemy  on  a  prize  ^^hip  lying  in  a 
neutral  port — onder  special  circumstances  held 
valid.     The  ITenrlck  and  Maria,  4  C.  Rob.  43. 


8.  Other  Risks. 

Desertion.]  —  A  ship  received  considerable 
damage  from  tempestuous  weather,  and  the  crew, 
completely  exhausted,  deserted  the  ship  on  the 
high  seas  for  the  mere  preservation  of  their  lives  ; 
and  the  ship  was  then  taken  possession  of  by  a 
fresh  crew,  who  succeedeti  in  conducting  her 
safely  into  port : — Held,  that  such  desertion  of 
the  crew  did  not  of  itself  amount  to  a  total  loss  ; 
and,  secondly,  the  ship  having  been  sold  under  the 
decree  of  the  admiralty  court  to  pay  the  salvage, 
and  it  not  appearing  that  the  assured  had  taken 
any  means  to  prevent  such  sale,  that  they  had 
no  right  to  abandon,  and  that  there  was  no  more 
than  a  partial  loss.  Thornely  v.  ITebton,  2 
B.  &  Aid.  513  ;  21  R.  R.  381. 

A  ship,  deserted  at  sea  by  her  crew,  under  a 
bon4  tide  belief  that  she  is  sinking,  is  totally  lost. 
The  right  of  the  assured  to  recover,  as  for  a  total 
loss,  is  not  affected  by  her  being  afterwards 
repaired  at  an  expense  equal  to  her  value  ;  nor 
is  deserting  the  ship,  under  the  circumstances, 
negligence  in  the  crew.  Holdsuxyrth  v.  Wise,  6 
L.  J.  (0.8.)  K.  B.  134  ;  1  M.  &  Ry.  673 ;  7  B.  &  C. 
794  ;  31  R.  R.  299. 

Kntiny.] — The  insured  cannot  recover  upon  a 
policy,  unless  the  loss  is  a  direct  and  an  immediate 
consequence  of  the  peril  insured  ;  a  loss  by  any 
other  means  than  by  wounds  or  bruises  received 


in  the  very  act  of  quelling  a  mutiny,  is  not  within 
that  provision  of  an  African  policy  which  insures 
against  loss  by  mutiny.  Jones  v.  Schnwll,  1 
Term  Rep.  130,  n.  ;  1  R.  R.  196,  n. 

By  Carriers  Delivering  to  Ship.]— A  declara- 
tion on  a  policy  on  goods  at  and  from  L.  by 
land  carriage  to  H.,  and  at  and  from  thence  by  a 
packet  to  G.,  beginning  the  adventure  on  the 
goods  from  the  loading  on  board  the  ship,  averred 
that  the  goods  were  delivered  at  L.  to  carriers,  to 
be  carried  from  L.  by  land  carriage  to  H. ;  and 
by  the  fraud  and  the  negligence  of  the  servants 
and  persons  employed  by  the  carriers  were 
wholly  lost : — Held,  that  this  was  a  loss  within 
the  meaning  of  the  usual  form  of  marine  policy. 
Boehni  V.  Cowibe,  2  M.  &  S.  172  ;  14  R.  R.  611. 

Loss  by  Enemies.] — ^A  captain  threw  overboard 
a  quantity  of  dollars  to  prevent  them  falling  into 
the  hands  of  an  enemy  and  was  immediately 
captured: — Held,  if  not  jettisoned,  a  loss  by 
enemies.  Butler  v.  Wildnmn,  3  B.  &  Aid.  398  ; 
22  R.  R.  435.  See  also  BetU  v.  Smith,  post,  col. 
1150. 

Polioy  against  Losses  nnder  the  Passengers 
Aet  Amendment  Aet,  15  ft  16  Vict.  e.  44— Expense 
of  Forwarding  Passengers.]— The  olaintiffs,  ship- 
owners, effected  with  ihe  defendants  a  policy 
"  against  all  costs,  charges  and  liabilities  to  which 
the  owners  or  charterers  of  the  ship  '  M.  P.' 
might  be  subject  under  clauses  46,  47,  48,  49  and 
50  of  15  &  16  Vict.  c.  44."  The  ship  struck  on  a 
bank  sixty  miles  from  her  port  of  destination, 
and  the  captain  incurred  expense  in  hiring  steam- 
ships to  which,  after  vain  attempts  to  tow  his 
own  ship  off  the  ground,  the  passengers  were 
transferred,  and  in  which  they  were  taken  to  their 
destination  : — Held,  that  assuming  the  expenses 
of  carrj'ing  on  the  passengers  to  be  covered  by 
the  policy,  the  expense  of  the  attempts  to  get 
the  ship  off  were  not  to  be  taken  into  account. 
Baines  v.  Royal  Exchange  Aisurance  Co.,  6 
W.  R.  247. 

Thieves,]— Underwriter  is  liable  for  robbery 
by  thieves  from  without.  Harford  v.  Maynard^ 
1  Park,  Ins.  (8th  ed.)  36. 


V.  INTEREST  OF  ASSURED. 

1.  Freight,  1110. 

2.  Goods  and  Cargo,  \l\^. 

3.  Passage^ money,  1125. 

4.  Seamen's  Wages,  1126. 

5.  Expected  Profits,  1126. 

6.  Ship  and  Furniture,  1129. 

7.  Deck  Cargo,  Jettison,  1130. 

8.  Bills  and  Advances  for  Ship's  Use,  1130. 

9.  Bott4)uiry,  Respondentia,  Mortgage,  1132. 

10.  Commission,  1136. 

11.  Expected  lAfsses,  1136. 

12.  Wagering  Policies,  1137. 

13.  Valued  Policies,  IV6S, 

14.  Kewtral  or  Hostile  Property,  1142. 

15.  Prize,  1143. 

16.  Legal  or  Equitable,  1145. 

17.  Aterment  and  Proof  of  Interest,  1145. 

See  also  XIII.  Freight  ;  3,  Payment  ; 
i.  Advance. 

1.  Freight. 

A  shipowner,  who  has  entered  into  contracts 
for  freight,  has  an  insurable  interest  in  the 
freight,  although    such    contracts   are   not  in 


1111 


SHIPPING— INSUEANCE—V,  Interest  of  Assured. 


1112 


writing.    Miller  v.  Warre,  7  D.  &  R.  1  ;  4  B.  &  C. 
538  ;  1  Car.  &  P.  237  ;  4  L.  J.  (0.8.)  K.  B.  8. 

Ownerihip.] — Two  partners  purchased  a  ship 
under  a  bill  of  sale,  conformably  to  26  Geo.  3,  c. 
60  ;  afterwards  they  took  in  two  other  partners, 
but  there  was  no  transfer  of  the  ship  to  them 
jointly  with  the  others  : — Held,  that  the  four 
partners  had  not  any  insurable  interest  in  the 
freight  of  the  ship.  Camdan  v.  Anderson,  5 
Term  Rep.  709.  And  see  S,  C,  6  Term  Rep.  723  ; 
1  Bos.  &  P.  272. 

The  right  to  freight  results  from  the  right 
of  ownership ;  and  these  four  partners  ha<l 
neither  a  legal  nor  an  equitable  title  to  the 
ship.    Ih, 

Freight  when  Earned.] — Upon  a  policy  for 
freight  the  insurers  cannot  be  held  i*e8ponsible 
where  the  freight  has  been  actually  earned. 
Scotthh  Marine  Insurance  Co,  v.  Turner^  1  Macq. 
H.  L.  334  ;  17  Jur.  631 ;  1  W.  R.  637. 

Freight  may  be  insured  by  a  time  policy, 
although  it  cannot  be  earned  until  after  the  time 
for  which  it  is  insured.  Micliael  v.  OilleMpy,  2 
C.  B.  (N.8.)  627  ;  26  L.  J.,  G.  P.  806  ;  3  Jur.  (N.S.) 
1219. 

Chartered  Freight  —  Commencement  of  In- 
terest.]— On  the  7th  August,  1866,  the  agents  of 
the  owners  of  a  ship,  lying  at  Bombay,  chartered 
her  at  Liverpool  for  a  voyage  from  Howland's 
Island  to  a  port  in  the  United  Kingdom  for  a 
cargo  of  guano,  freight  to  be  paid  at  port  of 
discharge,  the  ship  to  be  at  Rowland's  Island  on 
or  before  the  1st  June,  1867,  or  the  charterer  to 
have  the  option  of  declaring  the  charter  void. 
On  the  7th  September,  1866,  an  agent,  on  behalf 
of  the  owners  of  the  vessel,  effected  an  insurance 
with  an  underwriter  at  and  from  Bombay  to 
Howland's  Island,  while  there,  and  thence  to 
any  port,  &c.,  in  the  United  Kingdom,  on  freight 
chartered  or  otherwise  valued  at  3,600/.  in  the 
ship.  It  was  lawful  for  the  ship  to  sail  to  and 
touch  and  stay  at  any  ports  whatsoever  without 
prejudice  to  the  insurance,  which  was  against 
the  usual  perils.  On  the  4th  September,  she 
sailed  in  ballast  under  the  charter  from  Bombay 
for  Howland's  Island.  She  got  out  of  her  course, 
and  on  the  2oth  December  ran  ashore  on  the 
coast  of  New  Zealand.  The  owners  declined  to 
furnish  the  funds  necessary  for  repairing  her, 
and  the  captain  was  unable  to  borrow  money  on 
a  bottomry  bond  except  on  condition  that  he 
would  charter  th&  ship  to  the  lender  for  a  cargo 
of  timber  from  New  Zealand  to  England.  Ulti- 
mately she  was  abandoned  to  the  holder  of  the 
bottomry  bond  :  the  repairs  were  completed  and 
a  cargo  of  timber  brought  to  England  for  the 
holder  of  the  bottomry  bond  : — Held,  first,  that 
when  the  ship  sailed  from  Bombay  the  chartered 
freight  had  come  into  existence,  and  the  ownei-s 
had  an  insurable  interest  in  it.  Barber  v. 
Fleming,  10  B.  &  S.  879  ;  30  L.  J.,  Q.  B.  25  ; 
L.  R.  6  Q.  B.  59  ;  18  W.  R.  254. 

Held,  secondly,  that  the  terms  of  the  charter- 
party  which  allowed  the  ship  to  take  in  a  cargo 
on  the    passage    from    Bombay  to    Howland's 
Island  did  not  prevent  the  interest  from  attach- 1 
ing.    lb, 

Bilks  "incident  to  Steam Kayigation'*—- 

Option  of  Caneelling  Charterparty.]— The  plain- 
tiffs, on  the  29th  of  July,  1875,  charteretl  their 
ship  "  G."  for  a  voyage  from  New  York  to  Odessa. 
The  freight  was  agreed  "  during  the  voyage  afore- ' 


said"  at  5,500/.  in  cash  at  Hull,  England,  on  the 
discharge  of  the  cargo  in  Odessa.  '*  If  the  vessel 
has  not  arrived  at  the  port  of  New  York  on  or 
before  the  1st  of  September,  1875,  charterers 
have  option  of  cancelling  this  charterparty." 
The  plaintiffs,  on  the  7th  of  August,  1875, 
effected  an  insurance  with  the  defendant  "at 
and  from  London  to  New  York,  while  there,  and 
thence  to  Odessa,  vi&  Constantinople,"  on  their 
chartered  freight,  including,  besides  the  ordinary 
ones,  all  risks  "incident  to  steam  navigation." 
The  clause  in  the  charterparty  giving  the  option 
to  cancel  was  not  mentioned  to  the  defendant. 
The  ship  started  from  England  on  the  7th  of 
August,  but  owing  to  the  failure  of  her  machinery 
in  the  British  Channel  was  obliged  to  put  back 
for  repairs,  which  oecupied  so  much  time  that 
she  did  not  reach  New  York  until  after  the  1st  of 
September,  whereupon  the  charterers  cancelled 
the  charter  and  the  freight  was  lost : — Held,  that 
the  interest  in  the  chartered  freight  had  com- 
menced at  the  time  when  the  charter  was  cancelled, 
but  that  the  defendant  was  not  liable,  for  the 
freight  was  not  lost  by  any  of  the  jjerils  insured 
against,  but  by  the  exercise  of  the  option  to 
cancel  in  the  charterparty  ;  and  further  that  the 
withholding  from  the  defendant  information  as 
to  the  power  to  cancel  vitiated  the  policy.  J/er- 
eantile  Steamakij)  Ok  v.  Tijser,  7  Q.  B.  D.  73 ;  29 
W.  B.  790  ;  5  Asp.  M.  C.  6,  n. 

Ship  discharged  tnm  Charter  by  Admindtj, 
after  Damage.] — The  plaintiffs  were  the  owners 
of  a  steamship  named  the  "  P.,"  which  was 
chartered  to  the  commissioners  of  the  admiralty 
for  transport  service  for  three  months  certain  at 
an  agreed  freight,  which  was  not  to  be  payable 
in  the  event  of  the  steamship  becoming  unsea- 
worthy  or  unfit  to  perform  the  service  for  which 
she  was  chartered.  One  month's  freight  was  to 
be  paid  to  the  plaintiff  in  advance.  The  plain- 
tiffs effected  with  the  defendants  a  policy  of 
insurance  in  the  ordinary  form  upon  freight.  The 
"  P."  sailed,  under  the  charter  to  the  admiralty, 
with  troops  for  South  Africa,  and  soon  after  the 
expiration  of  the  first  mouth  of  the  period  for 
which  she  was  chartered  she  struck  on  a  rock, 
and  was  so  damaged  as  to  become  unseaworthy 
and  unfit  to  perform  the  service  for  which  she 
had  been  chartered.  She  was  thereupon  dis- 
charged from  the  service  of  the  admiralty : — 
Held,  that  the  plaintiffs  could  not  recover  from 
the  defendants  the  residue  of  the  freight,  which 
the  "  P."  would  have  earned  during  the  time 
covered  by  the  policy.  Inman  Steamship  CV».  v. 
Bisehuff,  52  L.  J.,  g.  B.  169 ;  7  App.  Cas,  670 ; 
47  L.  T.  681  ;  31  W.  B.  141 ;  5  Asp.  M.  C.  6— 
H.  L.  (E.) 

Cargo  not  on  Board.] — The  owner  of  a  ship 
effected  a  policy  on  freight  at  and  from  the 
Coromandcl  coast  to  Bourbon  ;  the  ship  put 
into  port  on  the  Coromandel  coast  for  repairs; 
he  purchased  a  cargo,  and  had  it  ready  to  be 
sent  on  board,  about  seven  miles  from  the  port  ; 
the  ship  was  lost  by  accident  in  going  out  of  the 
dock  ;  the  policy  covered  perils  of  the  seas,  and 
all  other  perils,  losses  and  misfortunes : — ^Held, 
that  his  interest  in  the  profit  of  conveying  the 
cargo  was  properly  described  as  freight ;  that 
the  cargo  being  ready  when  the  ship  was  about 
to  leave  the  dock,  the  risk  attached,  and  that  the 
loss  was  a  loss  within  the  terms  of  the  policy. 
Bevavx  v.  J^ Anson,  5  Biug.  (N.C.)  519  ;  7  Scott, 
507  ;  2  Arn.  82  ;  8  L.  .1.,  C.  P.  284  ;  3  Jur.  678. 
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Part  Payment— Baoond  Charterparty.] — By  a 

charterparty  it  was  agreed  that  a  ship,  then  being 
at  M.  v.,  should  proc^d  to  F..  and  thence  to  S.  C, 
where  she  was  to  load  a  complete  cargo,  and  then 
proceed  to  E. ;  250Z.  per  month  for  freight,  to  be 
paid  thus  :  250/.,  one  month*s  freight,  at  F. ,  and 
balance  on  delivery  of  the  cargo  at  the  port  of 
discharge.  The  vessel  sailed,  and  250Z.  was  paid 
at  F.  She  arrived  at  S.  C,  but,  instead  of  pro- 
ceeding to  E.,  returned  to  M.  V.  A  policy  was 
effected,  by  which  450/.  freight  advanced  was 
insured  on  the  voyage  from  M.  V.  to  H .  A  second 
charterparty  was  entered  into  whilst  the  vessel 
was  still  at  M.  V.,  by  which  she  was  to  proceed  to 
H.  with  the  cargo  then  on  board,  a  part  of  which 
she  brought  from  S.  0. ;  freight  250/.  per  month, 
allowing  a  "  deduction  of  250/.,  which  the  captain 
has  already  received  on  account  of  this  charter." 
The  first  charterparty  was  not  expressly  cancelled 
or  annulled.  The  ship  sailed,  and  was  lost : — 
Held,  that  the  payment  at  F.  was  not  for  ser- 
vices already  rendered,  but  a  part  payment  of  an 
entire  sum  which  remained  at  risk,  and  was  an 
insurable  interest ;  and  that  it  was  competent  for 
the  parties  to  enter  into  the  second  charterparty, 
and  to  treat  the  250/.  as  a  part  payment  of  the 
entire  sum  thereby  secured,  Elli4t  v.  Lafone^  8 
Ex.546;  22  L.  J.,  Ex.  124  ;  17  Jur.  213  ;  IW.R. 
200— Ex.  Ch. 

Advanoes  on  Aooount  of  Freight.] — C.  &  Co., 
the  owners  of  a  brig,  wrote  to  the  plaintiffs, 
merchants  at  New  Orleans,  to  procure  a  freight 
for  the  vessel,  stating  that  if  the  plaintiffs 
accepte<l  a  charter  for  Great  Britain,  they  pre- 
ferred the  captain  drawing  against  freight.  In 
this  letter  was  inclosed  a  letter  from  C.  &  Co.  to 
the  captain,  in  which  they  referred  him  to  the 
plaintiffs  to  procure  a  charter  for  the  vessel. 
The  captain  shewed  his  letter  to  the  plaintiffs,  and 
asked  them  if  they  would  draw  on  account  of 
freight,  and  they  said  they  would.  The  vessel 
was  loaded  as  a  general  ship  for  Liverpool,  and 
was  intended  to  be  consigned  to  M.  &  Co. ;  the 
plaintiffs  wrote  to  C.  &  Co.,  informing  them  that 
the  vessel  was  being  loaded  as  a  general  ship,  and 
stating  that  they  would  draw  upon  th6  freight 
for  the  amount  of  disbursements.  The  captain 
accordingly  drew  on  M.  &  Co.,  requesting  them 
to  charge  the  same  to  account  of  freight.  M. 
&  Co.  refused  to  accept  the  draft,  and  it  was 
indorsed  to  G.  &  Co.,  the  plaintiffs'  agents,  who 
effected  an  insurance  on  freight.  The  vessel 
was  lost  by  perils  of  the  seas  on  her  voyage 
from  New  Orleans  to  Liverpool : — Held,  that  the 
plaintiffs  had  insurable  interest,  and  that  it  was 
correctly  described  as  "advance  on  account  of 
freight."  WiUm  v.  Martin,  11  Ex.  684;  25 
L.  J.,  Ex.  217.  See  also  Watson  v.  SJumkland, 
XIIL  Freight,  col.  412. 

Count  on  a  policy  from  Cardiff  to  Panama,  in 
the  ordinary  form,  and  with  the  ordinary  memo- 
randum. The  interest  was  declared  to  be  "  on 
money  advanced  on  account  of  freight "  : — Held, 
that  the  interest  was  sufficiently  described  in 
the  policy.  Hall  v.  Janmn,  4  El.  &  Bl.  500  ;  3 
C.  L.  R.  737  ;  24  L.  J.,  Q.  B.  97  ;  1  Jur.  (N.8.)  571  ; 
8  W.  R.  213. 

Advances  made  by  the  charterer  to  the  master 
at  the  port  of  loading,  to  be  repaid  by  deductions 
out  of  freight,  give  the  charterer  an  insurable 
interest  in  a  policy  on  disbursements.  Ourrie  v. 
Bombay  Native  Insurance  Co,,  6  Moore,  P.  C. 
(N.B.)  302 ;  39  L.  J.,  P.  C.  1 ;  L.  R.  3  P.  C.  72  ; 
22  L.  T.  317  ;  18  W,  R.  296.| 


A  charterparty  contained  the  following  clause : 
'*  Sufficient  cash,  not  exceeding  600/.,  to  be  ad- 
vanced against  freight,  if  required,  at  ports  of 
loading,  subject  to  insurance  and  2^  per  cent, 
commission."  The  charterers  submitted  to  the 
captain,  as  agent  for  the  owners,  and  he  accepted 
a  disbursement  account  made  up  of  three  items  : 
cash  actually  advanced  ;  commission  due  to  the 
charterers  under  the  charterimrty  ;  premium  on 
a  policy  of  insuitince  on  freight  made  on  owners* 
behalf : — Heli,  that  such  sums,  though  not  all 
representing  actual  ailvances,  were  nevertheless 
"freight  advances"  within  the  meaning  of  the 
charterparty ,  and  were,  therefore,  rightly  insured 
by  the  charterers  on  their  own  account.  Willia ms 
V.  North  China  Imuranee  Co.,  1  C.  P.  D.  757 ; 
35  L.  T.  884  ;  3  Asp.  M.  C.  342— C.  A. 

Money  supplied  to  the  master  under  a  contract 
in  the  charterparty  to  supply  cash  for  the  ship*a 
use  is  not  prepaid  freight ;  and  the  freighter  has 
no  insurable  interest  therein.  Manfield  v.  Mait" 
land,  4  B.  &  Aid.  582  ;  23  R.  R.  402. 

Amonnt  of  Lost.] — When  by  the  terms  of  a 
charteq^arty  a  part  of  the  freight  is  made  pay- 
able in  advance,  the  charterer  has  a  right  to  deduct 
the  whole  amount  so  paid  by  him  from  any  freight 
which  may  actually  be  earned  in  case  of  the  loss 
of  part  of  the  cargo,  and  not  only  a  proportionate 
part  of  it.  Alligon  v.  Br'iMol  Marine  Insurance 
C".,  1  App.  Cas.  209 ;  34  L.  T.  809 ;  24  W.  R. 
1039  ;  3  Asp.  M.  C.  178— H.  L.  (E.) 

A  shipowner  chartered  his  ship  for  a  voyage 
to  Bombay.  The  charterparty  providetl  that 
freight  was  to  be  paid  on  unloading,  and  right 
delivery  of  the  cargo  at  the  rate  of  42*.  per  ton 
on  the  quantity  delivered,  '*  such  freight  to  be 
paid  one-half  in  cash  on  signing  bills  of  lading, 
the  remainder  on  right  delivery  of  the  cargo." 
Half  of  the  estimated  amount  of  freight  was  paid 
in  London,  and  the  shipowner  insured  the  unpaid 
freight.  The  ship  was  lost,  but  half  the  cargo 
was  saved,  and  delivered  without  any  additional 
payment  by  the  charterer.  The  shipowner  then 
claimed  as  for  a  total  loss  of  the  unpaid  half  of 
the  freight : — Held,  that  on  the  proper  construc- 
tion of  the  charterparty  and  policies  he  was. 
entitled  to  recover  as  for  a  total  loss.    lb. 

The  valuation  upon  a  freight  policy  is  cal- 
culated upon  all  the  goods  the  ship  is  intended 
to  carry  upon  the  voyage  insured  ;  and  if,  by  a 
peril  insured  against,  the  ship  is  lost,  when  part 
only  of  the  ^ods,  the  freight  of  which  was- 
intended  to  be  covered,  was  on  board,  the  valua- 
tion must  be  opened,  and  the  assured  can  only 
recover  as  for  that  proportionable  share.  Forbes- 
V.  Aspinall,  13  East,  323  ;  12  R.  R.  352.  S.  P., 
Forbes  v  Cowie,  1  Camp.  520. 

But  if  there  is  a  loss  by  a  peril  insured  against 
of  the  whole  subject-matter  of  the  insurance  to 
which  the  valuation  applied,  as  of  all  the 
intended  freight,  where  the  insurance  is  on 
freight,  the  valuation  in  the  policy  will  not  be 
opened.    lb. 

Where  a  ship  was  chartered  from  Liverpool  to 
Jamaica,  there  to  take  on  boawl  a  full  cargo  for 
Liverpool  at  the  current  rate  of  freight,  to  be 
paid  at  one  month  from  the  discharge  of  her 
cargo  at  Liverpool ;  and  the  shipowners  effected 
a  valued  policy  on  the  freight  at  and  from 
Jamaica  to  her  port  of  discharge  in  the  United 
Kingdom  ;  and  the  ship  arrived  at  Jamaica,  and 
after  taking  on  board  one-half  of  her  cargo, 
was  lost  by  a  storm,  the  remainder  of  her  cargo 
being  on  shore  and  ready  to  be  shipped  : — ^Hcld^ 
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that  the  assured  was  entitled  to  recover  as  for 
a  total  loss.  Davidison  v.  Willasey^  1  M.  &  S. 
313  ;  14  R.  R.  438. 

A  policy  was  effected  on  freight  on  a  voyage 
from  A.  to  B.,  and  a  second  insurance  was  effected 
on  freight  valued  at  10,000/.  on  a  like  voyage, 
and  thence  to  C,  with  a  memorandum  that  if 
the  ship  should  be  lost  at  B.  a  settlement  should 
be  made  as  if  she  had  on  board  an  entire  freight 
to  C.  The  ship  earned  freight  to  the  amount  of 
2,500Z.  on  her  voyage  from  A.  to  B.,  and  was  lost 
at  the  latter  place : — Held,  that  the  assured  could 
only  recover  to  the  amount  of  7,500/.  JMertson 
V.  MarjoribanJu,  2  Stark.  673  ;  20  R.  R.  740. 


Valued  Policy  on  Freight  at  Current 
Toll  Cargo  shipped  at  Lower  Bate — Total  Lose 
— ^BasiB  of  Valuation.] — The  plaintiffs,  owners  of 
a  steamship,  effectecl  an  insurance  on  freight 
valued  at  5,500/.  in  the  vessel  from  New  Orleans 
to  Liverpool,  1,5002.  of  which  amount  the  defen- 
dants underwrote.  The  insurance  was  to  attach 
on  the  freight  from  the  loading  of  the  goods  on 
board  the  vessel.  When  the  policy  was  taken 
out,  the  vessel  was  sailing  outwards  from  Ham- 
burg to  New  Orleans,  and  the  valuation  of  5,500/. 
was  a  reasonable  and  proper  one  of  the  freight 
•expected  on  a  full  cargo,  having  regard  to  the 
rates  of  freights  then  current  at  New  Orleans. 
On  the  outwaixl  voyage  the  vessel  met  with  an 
accident,  in  consequence  of  which  she  was  delayed 
at  New  Orleans,  and  did  not  sail  in  due  course. 
She  eventually  sailed  for  Liverpool  with  a  full 
cargo  which  was  shipped  at  lower  rates  of  freight 
than  those  current  when  the  policy  was  effected, 
the  total  actual  freight  being  only  3,250/.  7s.  In 
the  course  of  the  voyage  the  vessel  was  lost : — 
Held,  that  the  policy  covered  the  freight  at  risk 
on  the  voyage  in  question,  and  that  the  valuation 
of  5,500/.  was  binding  upon  the  defendants  with 
regard  to  what  actually  so  came  at  risk  under 
the  policy.  Furbes  v.  Atpiiiall  (1 3  East.  325  : 
12  R.  R.  352)  explained.  The  Main,  63  L.  J., 
Adm.  69  ;  [1894]  P.  320  ;  6  R.  775  ;  70  L.  T.  247 ; 
7  Asp.  M.  C.  424. 

Freight — Salvage — Duty  of  Shipowner.] — ^A 

shipowner  shipped  goods  of  his  own  on  his  own 
■ship  for  a  particular  voyage  from  Sunderland  to 
Valparaiso,  and  effectecl  a  policy  of  insurance  on 
'*  freight."  The  ship  was  run  into  and  damaged 
at  the  port  of  loading  with  the  goods  on  board 
after  the  policy  had  attached,  whereby  the  cargo 
was  so  damaged  that  it  had  to  be  unloaded,  and 
the  particular  adventure  was  frustrated.  The 
-ship  was  detained  in  port  some  six  weeks,  and 
all  expenses  of  repaii-s  and  demurrage  were  paid 
by  the  owners  of  the  colliding  ship.  When 
again  in  a  sea-going  condition  she  was  offered  a 
fsimilar  cargo  to  the  same  port  by  the  owners  of 
the  colliding  ship ;  this  the  shipowner  refused, 
and  sailed  with  another  cargo  elsewhere  : — Held, 
that  the  shipowner  could  recover  nothing  on  the 
policy,  inasmuch  as  the  salvage  was,  or  might 
have  been,  equivalent  to  the  freight  insured. 
Oayner  v.  Sunderland  JoifU  Stock  Premium  Attn., 
1  Cab.  &  £.  293. 

Legality  of  Voyage — Embargo.] — Freighters 
•chartered  a  foreign  ship  to  take  a  cargo  from 
London  to  St.  Petersburg,  and  to  load  a  cargo 
there,  and  immediately  return  to  London,  paying 
freight  per  ton  ;  if  political  or  other  circum- 
stances should  prevent  the  shipping  a  return 
cargo,  or  discharging  the  outward  cargo,  the 


freighters  might  detain  the  ship  at  St.  P.  for 
forty  running  days ;  and  if  that  time  elapsed 
without  the  outwarcl  cargo  being  delivered,  and 
the  return  cargo  being  put  on  bou^  the  master 
should  be  at  liberty  to  return  to  London,  and  the 
freighters  should  pay  him  2,500/.  upon  the  arrival 
of  the  ship  at  London  ;  the  freighters  then  pro- 
cured a  policy,  whereby  the  underwriters  agreed 
to  pay  a  total  loss  in  case  the  ship  was  not 
allowed  to  load  a  cargo  at  St.  P.  The  Russian 
government,  when  the  ship  arrived  at  St.  P., 
presuming  that  the  outward  cargo  was  British, 
refused  ficrmission  to  unload  her,  and  conse- 
quently she  could  not  take  in  a  Russian  cargo ; 
on  which  the  master  proceeded  to  Stockholm, 
whence,  after  disposing  of  the  outward  cargo  to 
disadvantage,  he  brought  home  a  Swedish  cargo 
to  London,  and  earned  freight  thereon  : — Held, 
1st,  that  the  insurance  was  legal ;  2ndly,  that 
the  refusal  of  the  Russian  government  to  |)ermit 
the  ship  to  unload  her  outward  cargo  wba,  in 
effect,  a  refusal  to  allow  her  to  load  a  cargo  at 
St.  P.,  and  that  a  total  loss  was  incurred ;  3rdly, 
that  the  proceeding  directly  from  St.  P.  to 
London  was  not  a  condition  precedent  to  the 
master's  right  to  recover  from  the  freighters  the 
dead  freight  of  2,500/.,  but  that  he  was  entitled 
to  the  same,  notwithstanding  the  intermediate 
voyage  to  Stockholm,  and  that  the  freighters 
were  entitletl  to  recover  the  same  from  the 
underwriters ;  but,  4thly,  that  the  freighters 
would  be  entitled  to  deduct  from  the  sum  pay- 
able  to  the  master  for  dead  freight  the  amount 
of  the  freight  received  by  him  on  the  cargo  from 
Stockholm  to  London,  though  such  intermediate 
voyage  was  not  originally  contemplated  by  the 
contracting  parties.  Puller  v.  Stant/orth,  11 
East,  232  ;  10  R.  R.  486. 

Where  a  ship  was  chartered  to  take  a  cargo  of 
lead  from  London  to  St.  Petersburg,  and  there 
receive  a  return  cargo  from  the  freighter's  agent, 
and  bring  it  to  London ;  with  a  proviso  that,  if 
political  circimistances  should  prevent  a  return 
cargo  being  loaded,  the  master,  after  waiting  at 
St.  P.  forty  running  days  without  the  outward 
cargo  being  unloaded,  and,  without  the  return 
cargo  bdtng  loaded,  should  be  at  liberty  to  return 
to  London,  or  any  port  in  England ;  and  the 
ship  not  having  been  permitted  to  unload  at 
St.  P.  by  the  Russian  government,  the  master, 
after  waiting  there  forty  days,  loaded  a  return 
cargo  for  his  own  benefit  upon  the  outward 
cargo,  both  of  which  he  brought  home,  and 
earned  new  freight  on  the  homewanl  cargo ; 
which  freight  was  adjudged  to  him  in  an  action 
between  him  and  the  freighters,  over  and  above 
the  dead  freight  stipulated  to  be  paid  by  the 
charterparty : — Held,  that  the  freighters  were 
entitleil  to  recover  the  whole  of  such  dead 
freight  upon  a  policy,  whereby  the  underwriter 
agreed  to  pay  a  loss  in  case  the  master  should 
not  be  allowed  to  unload  the  outward  cargo  at 
St.  P. ;  the  vessel  having  sailed  chartered  by  the 
freighters  on  a  voyage  from  London  to  St.  P. 
and  back ;  and  that  the  underwriters  were  not 
entitled  to  deduct  such  return  freight  earned  by 
the  master  on  his  own  account,  they  having 
agreed  with  the  assured  pending  this  action  and 
pending  the  action  as  to  the  return  freight,  that 
in  case  the  plaintifik  (to  whom  they  had  paid  a 

Eercentage  loss)  should  not  be  able  to  obtain  so 
irge  an  allowance  as  the  full  return  freight  by 
reason  of  any  demurrages  or  expenses  being 
allowed  against  the  freight,  the  difference  should 
be  paid  by  the  underwriters  by  a  further  per- 
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centage,  whether  the  same  were  settled  between 
the  plaintiffs  and  the  ship  by  arbitration  or  by 
legal  decision.  Puller  y.  HalUday^  12  East,  494  ; 
11  R.  R.  464. 

When  Liberty  to  Touch  at  Porti.] — A  policy 
on  freight,  at  and  from  the  ship's  port  of  loading 
at  F.  to  her  port  of  discharge,  with  leave  to  call 
at  intermediate  ports,  beginning  the  adventure 
on  the  goods  from  the  loading,  with  leave  to 
discharge,  exchange,  and  take  on  board  goods  at 
any  port  she  might  call  at,  without  being  deemed 
a  deviation,  covers  the  freight  of  the  goods 
loaded  at  an  intermediate  |X)rt.  Barclay  y. 
Stirling,  5  M.  &  S.  6  ;  17  R.  R.  245. 

Time  Polioy^Chartered  Freight.] — See  Hough 
Y.  Heard,  ante,  coL  1068. 

CoIlision^Bamagei  Becovered  in  reipeot  of 
Unearned  Freight — Bight  of  ITnderwritere.] — 
See  Sea  Insurance  Co,  v.  Hadden,  post,  col.  1332. 

Insurance  during  Part  of  the  Voyage  of 
Freight  for  Whole  Voyage.] — Freight  may  be 
insured  from  St.  Ubes  to  Portsmouth  upon  a  ship 
which  sailed  w^ith  a  cargo  from  St.  Ubes  for 
Gothenburg,  with  intent  to  proceed  first  to 
Portsmouth,  to  take  up  convoy  on  her  way  to 
Gothenburg,  and  without  notice  to  the  under- 
writers that  the  ship  was  bound  to  Gothenburg. 
Taylor  v.  WiUon,  15  East,  324  ;  13  R.  R.  488. 

Time  Policy  on  Freight— Szoeption  of  daima 
'*  arising  firom  the  Cancelling  of  any  Charter" 
Damage  to  Ship  before  Loading — No  Content  to 
Cancel.] — A  ship  chartered  for  a  voyage,  stranded 
on  her  way  to  the  port  of  loading,  and  sustained 
such  damage  as  to  necessitate  repairs  which  made 
the  voyage  contemplated  in  the  chart erparty 
impossible.  The  shipowner  had  insured  the 
freight  from  perils  of  the  sea  under  a  time 
policy : — Held,  that  a  claim  by  the  shipowner 
under  the  policy  for  the  loss  of  freight  so  caused 
was  not  a  claim  arising  from  the  *'  cancelling  *' 
of  the  charter,  within  an  exception  in  the  policy, 
the  charter  being  at  an  end  through  sea  perils, 
and  not  by  consent.  Jamiegtm  and  Neiocastle 
Steamjthip  Freight  Inmirajice  Assn.,  In  re,  64 
L.  J.,  Q.  B.  560  ;  [1895]  2  Q.  B.  90  ;  14  R.  444  ; 
72  L.  T.  648 ;  43  W.  R.  530 ;  7  Asp.  M.  C.  593 
— C.A. 

Policy  on  Goods— Freight  paid  in  order  to  get 
Possession.]— See  Baillie  v.  Moudigliani,  infra, 
coL  1125. 

Freight  Insurable  apart  f^om  Ship.]— The 
property  in  the  freight  may  be  distinct  from  that 
in  the  ship,  and  is  an  insurable  interest.  Megtaer 
V.  Gille*pie,  11  Ves.  629  ;  8  R.  R.  261. 

Cargo  not  on  Board.]— A  ship,  with  part  of  her 
cargo  on  board,  was  lost  at  Jamaica,  in  passing 
from  port  to  port  to  complete  her  cargo.  The 
owner  claimed  for  a  loss  of  freight  on  cargo 
not  on  board,  but  which  he  shewed  by  letters 
from  merchants  and  planters  the  ship  was 
intended  to  take  in : — Held  that  the  under- 
writers were  liable  for  the  loss  of  freight  on  the 
whole  cargo.  Parke  v.  Hehson,  cited,  2  Br.  &  B. 
326,  329  ;  23  R.  R.  461,  453. 

Freight  to  be  earned  by  the  ship  is  not  recover- 
able under  a  policy  on  ship  and  freight  if  the 
ship  is  lost  before  any  of  the  goods  are  on  board. 
Tonge  v.  Watts,  2  Str.  1251. 


Profitable  Charter  —  Loss  of  Cargo  and 
Freight.] — See  Agfar  v.  Blundell, post, col.  1125. 

Policy  free  from  <*  Claim  consequent  on  Loss  of 
Time,  whether  arising  firom  a  Peril  of  the  Sea  or 
otherwise  " — Frustration  of  Adventure  by  Peril 
of  Sea,  involYing  Belay  for  Bepair.] — A  time 
policy  of  marine  insurance  on  the  freight  of  a 
ship  against  risks  which  included  perils  of  the 
sea  contained  the  clause  "  Warranted  free  from 
any  claim  consequent  on  loss  of  time,  whether 
arising  from  a  peril  of  the  sea  or  otherwise." 
The  ship  in  pursuance  of  a  charterparty  loaded 
a  cargo  and  sailed,  and  on  the  following  day 
her  mainshaf  t  broke  by  reason  of  perils  of  the 
sea.  She  was  towed  back  to  the  port  of  load- 
ing, and  it  was  there  found  that  the  delay 
necessary  for  the  repair  of  the  damage  would 
frustrate  the  object  of  the  adventure,  and  the 
charterers,  as  they  were  entitled,  determined 
the  charterparty,  and  the  shipowners  lost  the 
freight : — Held,  that  the  loss  of  freight  was 
consequent  on  loss  of  time  arising  from  a  peril 
of  the  sea  within  the  meaning  of  the  clause, 
and  that  the  underwriters  were  not  liable  under 
the  policy.  BenjtavAe  v.  Thames  and  Merxey 
Marine  Inxurafice  Co.,  66  L.  J.,  Q.  B.  666  ;  [1897] 
A.  C.  609 ;  77  L.  T.  282  ;  46  W.  R.  78  ;  8  Asp. 
M.  C.  315— H.  L.  (E.) 

2.  Goods  and  Cargo. 

Shipowners.] — ^A  shipowner  who  was  in  the 
habit  of  receiving  shipments  of  cotton  to  be 
carried  on  deck,  sometimes  at  the  request  and 
risk  of  the  shippers,  sometimes  for  his  own  con- 
venience, and  under  a  clean  bill  of  lading,  at  his 
own  risk — to  protect  himself  as  to  jettison  in  the 
latter  case,  entered  into  open  policies  of  insurance 
as  to  which  the  usage  was  that  he  was  bound 
to  declare  all  his  risks  in  order  of  shipment, 
and  rectify  any  mistake  even  after  loss  known. 
His  agent,  by  negligence  or  by  mistake,  gave 
a  clean  bill  of  lading  for  a  certain  shipment  and 
gave  no  notice  to  him,  but  such  shipowner  on 
discovering  the  omission  altered  his  declarations 
by  inserting  this  shipment  though  after  loss 
known : — Held,  that  the  shipowner  had  an 
insurable  interest,  as  at  law  a  written  contract 
cannot  be  varied  on  the  ground  of  negligence  or 
mistake,  and  was  entitled  to  alter  the  declara- 
tions both  according  to  the  usage,  which  could 
n6t  be  said  to  be  unreasonable,  and  according  to 
the  doctrine  to  be  deduced  from  decided  cases, 
that  by  the  usages  of  merchants  and  under- 
writers, recognised  by  the  courts  without  formal 
proof,  such  declarations  may  be  altered  even 
after  loss  known,  if  the  alterations  are  made 
innocently  and  without  fraud.  Stephens  v.  Aus- 
traUudan  Insurance  Co.,  42  L.  J.,  C.  P.  12  ;  L.  R. 
8  C.  P.  18  ;  27  L.  T.  685  ;  21  W.  R.  228  ;  1  Asp. 
M.  C.  460. 

Amount  Becoverahle.] — J.  &  Son  were 

lightermen  and  effected  an  insurance  in  the  form 
of  an  ordinary  Lloyd*s  policy  at  and  from  all 
wharves  on  the  Thames,  from  Wandsworth  to 
the  Victoria  Docks,  which  contained  the  follow- 
ing clause  : — "  To  cover  and  include  all  losses, 
damages,  and  accidents  amounting  to  20^.  or 
upwards  in  each  craft,  to  goods  carried  by  J.  & 
Son  as  lightermen,  or  delivered  to  them  to  be 
waterbome,  either  in  their  own  or  other  craft, 
and  for  which  losses,  damages,  and  accidents, 
J.  &  Son  may  be  liable  or  responsible  to  the 
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owners  thereof,  or  others  interested."  The  policy 
was  subscribed  by  different  underwriters  for  dif- 
ferent sums  amounting  to  2,00i)/.,  and  one  under- 
wrote the  policy  for  100/.  A  loss  happened  to 
goods  carried  by  J.  k  Son  in  a  barge  for  which 
they  became  liable  to  those  interested  in  the 
goods  to  the  amount  of  1,100/.  The  total  value 
of  the  risks  of  J.  &.  Son  in  this  and  other  barges 
at  the  time  of  the  loss,  and  covered  by  the 
policy,  amounted  to  20,000Z. : — Held,  that  J.  & 
Son  were  entitled  to  be  indemnified  for  the  loss 
actually  sustained,  viz.  1,1002.  and  to  recover 
from  the  one  underwriter  65/,,  his  proportion ; 
and  that  the  sum  to  be  recovered  was  not  merely 
such  a  proportion  of  their  loss  as  the  sum  for 
which  he  had  subscribed  the  policy,  viz,  100/., 
bore  to  the  value  of  all  the  goods  afioat  and 
covered  by  the  policy  at  the  time  of  the  loss, 
viz.  20.000/.  Joyce  v.  Kennardy  41  L.  J.,  Q.  B. 
17 ;  L.  R.  7  Q.  B.  78  ;  25  L.  T.  932  ;  20  W.  R.  233  ; 
1  Asp.  M.  G.  194. 

Carrien .] — An  insurance  on  goods  is  sufficient 
to  cover  the  interest  of  carriers  in  the  property 
under  their  charge ;  for,  in  general,  if  the  subject- 
matter  of  insurance  is  rightly  described,  the  par- 
ticular interest  in  it  need  not  be  specified. 
Crowley  v.  Cohen,  3  B.  &  Ad.  478  ;  1  L.  J.,  K.  B. 
158. 

Foreign  Consignor.]  —  The  defendants,  an 
English  firm,  traded  with  D.,  a  Spanish  shipping 
agent  at  Havannah.  The  plaintifEs  who  were 
Spanish  merchants  at  Havannah,  consigned  a 
cargo  of  goods  to  the  defendants  through  the 
agency  of  D.  The  defendants  knew  that  D.  was 
acting  for  a  third  party  who  was  alluded  to  as 
the  "  interesado,"  but  the  name  of  the  plaintiffs 
was  not  disclosed.  The  defendants  effected  an 
insurance  in  London  on  the  ship  in  the  name  of 
themselves  and  for  the  benefit  of  all  parties 
interested.  The  ship  having  been  lost,  the  policy- 
money  was  paid  to  the  defendants,  and  D.  being 
insolvent,  the  plaintiffs  claimed  the  whole  of 
the  money  after  deducting  the  premiums  and 
expenses.  The  defendants  claimecl  a  lien  for  the 
balance  of  their  general  account  due  from  D. : — 
Held,  that  an  action  lay  by  the  Havannah  prin- 
cipals against  the  London  merchants  for  the 
policy  moneys ;  that  the  London  merchants 
were  not  entitled  to  a  lien  upon  the  moneys  for 
the  balance  of  their  general  account  with  the 
Havannah  agents,  and  could  not  in  that  action 
set-off  their  claim  to  that  balance,  or  set-off 
anything  except  the  premiums,  stamps  and  com- 
mission in  respect  of  the  insurance.  Mildred  v. 
Maspam,  53  L.  J.,  Q.  B.  33  ;  8  App.  Cas.  874  ;  49 
L.  T.  685  ;  32  W.  R.  125  ;  6  Asp.  M.  C.  182— 
H.  L.  (E.) 

Agent  of  Consignor.] — A.,  having  consigned  a 
cargo  to  B.,  and  drawn  bills  on  him  to  the 
amount  of  it  in  favour  of  C,  his  general  agent, 
sent  these  bills  together  with  the  bills  of  lading 
to  C,  desiring  him  to  transmit  them  to  B.,  that 
B.  might  have  an  opportunity  of  insuring ;  he 
also  drew  a  bill  for  300/.  on  C.  which  was 
accepted.  B.  refused  to  take  the  cargo  or  accept 
the  bills  drawn  on  him.  C.  then  effected  a  policy 
in  his  own  name  and  informed  A.  who  approved 
of  his  conduct : — Held,  that  C.  had  an  insurable 
interest  to  the  amount  of  300/.  Wool/  v.  Horn* 
castle,  1  Bos.  &  P.  316  ;  4  R.  R.  808. 

Indorser  of  Bill  of  Lading.] — The  indorsement 
and  delivery  of  a  bill  of  lading  to  a  creditor 


primal  facie  convey  the  whole  property  in  the 
goods  from  the  time  of  its  delivery ;  but  if  the 
intention  of  the  parties  appears  to  have  been 
only  to  bind  the  net  proceeds  in  case  of  the 
aiTival  of  the  goods,  then  an  insurance  made  on 
account  of  the  indorser  after  such  indorsement 
is  good.  Hihhert  v.  Carter,  1  Term  Rep.  745  ; 
1  R.  R.  388. 

Coniigneea.]  —  The  plaintiffs  were  cotton 
brokers  and  agents  in  London,  who  were  accus- 
tomed to  receive  consignments  of  cotton  from 
Bombay  for  sale  on  behalf  of  the  shippers,  who 
drew  bills  of  exchange  on  them  against  the  con- 
signments ;  the  bills  of  exchange  were  usually 
negotiated  in  India,  sent  to  this  country  with 
the  bills  of  lading  attached  as  security,  pre- 
sented to  and  accepted  by  the  plaintiffs  against 
delivery  of  the  shipping  documents  ;  and  the 
plaintiffs  were  in  the  habit  of  effecting  open 
floating  policies  of  insurance  with  the  defen- 
dants "  as  well  in  their  own  names  as  for  and  in 
the  name  or  names  of  all  and  every  i>er8on  or 
persons  to  whom  the  same  doth,  may  or  shall 
appertain  in  part  or  in  all."  Cotton  having 
been  shipped,  bills  of  exchange  drawn  on  the 
plaintiffs  against  it,  negotiated  and  sent  with 
the  bills  of  lading  and  accepted  against  delivery 
of  the  documents,  they  aeclared  the  cotton 
against  two  open  floating  policies  previously 
made  and  not  yet  exhausted :  and  the  cotton 
being  lost,  the  bills  of  exchange  paid  by  them, 
and  the  bills  of  lading  obtained,  brought  an 
action  on  the  policies,  averring  that  they,  or 
some  or  one  of  them,  were  interested  to  the  full 
amount  named,  and  that  the  insurances  were 
made  for  the  use  and  benefit  and  on  account  of 
the  persons  so  interested  : — Held,  per  Bovill, 
C.J.,  and  Denman  J.,  that  they  had  an  equitable 
interest  in  every  part  of  the  cotton,  and  that  it 
was  intended  that  not  only  their  interests  but 
those  of  the  other  parties  interested  should  be 
covered,  and  that  the  plaintiffs  having  such  an 
interest  and  a  duty  of  selling  and  managing, 
were  in  law  entitled  so  to  insure  and  were  the 
only  persons  to  bring  an  action,  and  might  aver, 
as  they  did  in  their  declaration,  and  recover  to 
the  full  extent,  applying  the  proceeds  to  their 
own  benefit  to  the  extent  of  their  own  claims, 
and  holding  the  residue  for  the  other  persons 
interested  ;  but  per  Brett  and  Keating,  J  J,,  the 
plaintiffe  were  consignees  for  sale  of  goods  not 
arrived,  who  had  m^e  advances  on  goods,  but 
had  only  a  contract  right  as  to  them,  and  though 
interested  in  every  part  were  not  the  legal 
owners,  and  therefore  they  were  by  law  limited 
to  the  recovery  of  their  own  beneficial  interest, 
which  alone  they  could  projjerly  insure  and 
recover.  Eb»worth  v.  AUlnnee  Marine  Inturanee 
O}.,  42  L.  J.,  C.  P.  305  ;  L.  R.  8  C.  P.  596  ;  29 
L.  T.  479  ;  2  Asp.  M.  C.  125. 

Under  Inyalid  Contract] — H.  &  Co.,  beings 
owners  of  two  ships,  called  the  *' Antelope"  and 
the  *'  Maria,"  trading  to  the  coast  of  Africa,  and 
which  were  expected  to  arrive  at  Liverpool,  with 
cargoes  of  palm  oil,  agreed  verbally  to  sell  to  the 
plaintiff  200  tons  of  oil ;  100  tons  to  arrive  by 
the  "  Antelope,"  and  100  by  the  "  Maria."  The 
"  Antelope  "  did  afterwards  arrive  with  100  tons 
of  oil  on  board,  which  were  deliveied  by  H.  &  Co. 
to  the  plaintiff.  The  •'  Maria,"  having  60  tons 
of  palm  oil  on  board,  was  lost  by  peril  of  the  sea. 
The  plaintiff  having  insured  the  oil  on  board  the 
"Maria,"   together  with   the   expected    profits 
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thereon : — Held,  that  he  had  no  insurable  interest, 
as  the  contract  he  had  entered  into  with  H.  &  Co., 
being  verbol  only,  was  incapable  of  being 
enforced.  StockdaUt  y.  Dunlop,  6  M.  &  W.  224  ; 
4  Jur.  681  ;  9  L.  J.,  Ex.  83. 

Pnrohafe  of  Cargo— When  Property  paiaei.] 
— A.  &  Co.,  in  London,  contracted  with  B.  &,  Co., 
of  Calcutta,  for  the  purchase  of  a  cargo  of  "  new 
crop  Rangoon  rice,  per  *  Sunbeam,'  707  tons 
register,  at  9s,  l^d,  per  cwt.,  cost  and  freight 
payment  by  sellers'  draft  on  purchasers  at  six 
months'  sight,  with  documents  attached."  B. 
k.  Co.  chartered  the  "  Sunbeam  "  to  go  to  Rangoon 
and  ship  a  cargo  of  rice,  and  A.  &  Co.  effected  a 
policy  of  insurance  *'  at  and  from  Rangoon,  to 
any  port  of  discharge  in  the  United  Kingdom  or 
Continent  by  the  '  Sunbeam,'  on  rice,  as  interest 
may  appear,  amount  of  invoice  to  be  deemed  the 
value."  The  "  Sunbeam  "  went  to  Rangoon,  and 
the  loading  commenced,  but  after  8,878  bags  of 
rice  were  on  board  she  sprang  a  leak  and  sank, 
and  the  ship  and  the  rice  were  totally  lost ;  400 
more  bags  would  have  completed  the  loading. 
The  captain  afterwards  signed  bills  of  l^ing  for 
the  8,878  bogs,  and  B.  k  Co.  drew  bills  for  the 
price  upon  A.  &  Co.,  who  accepted  and  paid 
them  with  knowledge  of  the  loss.  In  an  action 
on  the  policy  of  insurance  : — Held,  that  A.  k.  Co. 
had  no  insurable  interest  in  the  rice  that  was 
shipped.     Anderson  v.  Marice,  46  L.  J.,  C.  P.  11 ; 

1  App.  Cas.  713  ;  35  L.  T.  666;  25  W.  R.  14 ; 
3  Asp.  M.  C.  290— H.  L.  (E.) 

After  Stoppage  in  traiuitii.] — ^Af  ter  a  stoppage 
in  transitu,  the  vendee  ceases  to  have  an  insurable 
interest  in  goods.  Clay  v.  Harrison,  5  M.  &  Ry. 
17  ;  10  B.  &  C.  99 ;  8  L.  J.  (o.S.)  K.  B.  90. 

And  a  policy  effected  before  the  stoppage 
becomes  thereby  void.    Ih. 

Double  Sale  —  Interest  of  First  Vendee.] — 
B.  sold  to  the  plaintiff,  to  be  delivered  at  Ports- 
mouth, from  500  to  700  barrels  of  oats,  to  be 
shipped  by  I.  from  Youghal.  Four  days  after- 
wards B.  advised  the  plaintiff  that  I.  had  engaged 
room  in  the  packet  to  take  about  600  barrels  of 
oats  on  the  plaintiff's  account.  On  the  following 
day  the  plaintiff  insured  400Z.  on  oats  per  the 
packet ;  the  oats  were  shipped,  but  the  packet 
oeing  bound  for  Southampton,  and  refusing  to 
touch  at  Portsmouth,  B.  sold  the  oats  again,  and 
delivered  the  bill  of  lading  to  O.  at  Southampton  ; 
the  plaintiff  insisting  that  he  was  entitled  to  the 
oats,  and  would  assert  his  right  by  action.  In 
the  meantime  the  packet  was  lost,  and  after  a 
long  dispute,  the  plaintiff,  in  consideration  of 
60/.,  by  indorsement  on  the  policy,  vested  the 
interest  in  the  insurance  in  B. : — Held,  that  the 
plaintiff  had  a  sufficient  interest  when  the  policy 
was  effected,  and  that  he  was  entitled  to  sue 
the  underwriter  on  this  policy.  Sparkes  v. 
Marsh/iU,    3   Scott,   172 ;    2   Bing.  (i^.c.)   761  ; 

2  Hodges,  44  ;  5  L.  J.,  C.  P.  286. 

Pnrcliaee  after  Lose.] — A  party  may  make  an 
Insurance  on  goods  lost  or  not  lost,  though  he 
has  acquired  his  interest  in  them  after  a  partial 
loss,  unless  he  bought  them  with  a  knowledge 
of  the  damage.  Sundarland  or  Sutherland  v. 
Pratt,  11  M.  &  W.  296  ;  2  D.  (N.B.)  813;  12 
L.  J.,  Ex.  235;  7  Jur.  261. 

Price  of  Cargo  objected  to  by  Purchaser — 
Property  passing  nevertheless.] — A.,  w^ho  had 
been  in  the  habit  of  buying  largely  guano  from 

VOL.  xni. 


B.  k  Co.,  of  Liverpool,  at  prices  which  were 
settled  at  the  beginning  of  each  year,  wrote  to 
them  on  the  14th  of  February,  ordering  a  ship- 
ment of  100  tons,  provided  freight  did  not 
exceed  6«.  6<2.  On  the  26th,  B.  k  Co.  wrote  in 
answer,  "We  have  succeeded  in  fixing  the 
schooner  *  Anne  and  Isabella '  to  carry  about 
115  tons,  at  your  limit  of  6«.  6<f.  per  ton.  We 
presume  we  may  value  upon  you  at  six  months 
from  the  date  of  shipment,  at  lOZ.  per  ton "  ; 
adding,  in  a  postscript,  "Please  say  if  you 
purj)08e  effecting  insurance  at  your  end."  On 
the  3rd  of  March  A.  wrote  objecting  to  the 
price,  but  concluding  with  a  request  that  some 
flowering  shrubs  should  be  sent  to  him,  in 
charge  of  the  captain.  On  the  same  day  A. 
effected  an  insurance  on  the  guano,  per  "Anne 
and  Isabella."  The  guano  was  shipped  at  Liver- 
pool on  the  4th  of  March,  under  a  bill  of  lading, 
making  it  deliverable  to  B.  &  Co.,  or  their 
assigns.  The  bill  of  lading  (unindorsed)  was 
sent  from  Liverpool  to  one  of  the  members  of 
the  firm  of  B.  k  Co.  (then  in  Belfast),  who  was 
about  to  pay  A.  a  friendly  visit  at  Londonderry. 
That  gentleman  arrived  at  A.'s  house  on  the 
evening  of  Saturday,  the  7th  of  March,  when  he 
told  A.  that  he  had  received  the  bill  of  lading 
and  invoice  of  the  guano,  and  a  draft  for  A.'s 
acceptance  for  the  amount ;  and  on  the  morning 
of  the  9th  they  went  together  to  A.'s  office,  and 
there  the  bill  of  lading  was  indorsed  and  handed 
over  with  the  invoice  to  A.,  who  thereupon 
accepted  the  bill.  In  the  course  of  the  same  day 
they  heard,  for  the  first  time,  that  the  "  Anne 
and  Isabella."  with  the  guano  on  board,  had 
been  wrecked  on  the  coast,  near  Londonderry  : 
— Held,  that  the  property  in  the  guano  passed 
to  A.  by  the  contract  from  the  time  of  its  ship- 
ment, A.'s  letter  of  the  3rd  of  March  not  being  a 
repudiation,  though  expressing  some  dissatisfac- 
tion at  the  price  ;  and  that  A.  had  an  insurable 
interest  in  the  cargo  at  the  time  of  the  loss. 
Joyce  V.  Swann,  17  C.  B.  (N.8.)  84.  See  Seagrave 
V.  Union  Marine  Ins7irance  Co.,  infra,  col.  1125. 

Captain's  Goods,  Ac] — A  policy  on  "goods, 
specie,  and  effects  "  belonging  to  a  captain,  by 
usage  of  trade,  extends  to  money  expended  by 
him  in  the  course  of  the  voyage  for  the  use  of  the 
ship,  and  for  which  he  charges  respondentia 
interest.     Gregory  v.  Christie,  3  Dougl.  419. 

Possessory  Interest] — The  plaintiff  agreed 
with  one  W.  for  a  sum  of  10,000/.  to  transport 
the  obelisk  known  as  "  Cleopatra's  Needle  "  from 
Alexandria  to  London,  and  there  to  erect  it  upon 
some  public  site  to  be  afterwards  selected.  To 
cover  expenses  (about  4,000Z.)  the  plaintiff 
caused  two  policies  to  be  effected  with  the 
respective  defendants  "  upon  the  goods  and  mer- 
chandises in  the  good  ship  or  vessel  called  '  The 
Cleopatra '  iron  vessel  containing  the  obelisk  .  . 

.  .  valued  at   4,300Z against  the  risk  of 

total  loss  only  "  ;  the  risks  insured  against  being 
the  ordinary  sea  risks,  and  the  suing  and 
labouring  clause  being  in  the  ordinary  form. 
In  the  course  of  the  voyage  "  The  Cleopatra  "  got- 
adrift  in  a  storm  in  the  Bay  of  Biscay  ;  and  was 
ultimately  picked  up  by  another  steamer  and 
carried  into  Ferrol,  where  the  salvors  detained 
her  under  a  claim  for  salvage.  The  Admiralty 
Division  awarded  them  2,000/.  salvage  and  costs. 
In  actions  upon  the  policies  : — Held,  1.  That  the 
plaintiff,  being  the  owner  of  "  The  Cleopatra," 
and  havingpossession  of  the  obelisk,  and  (possibly) 
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a  lien  upon  it  for  his  expenditure,  had  a  sufficient 
insurable  interest,  at  least  to  the  extent  of  his 
outlay  :  2.  That  the  true  effect  of  both  policies 
was,  an  insurance,  not  on  "  cargo  "  or  "  f I'eight " 
only,  but  on  the  vessel  and  her  cargo :  3.  That, 
under  the  suing  and  labouring  clause,  the  assured 
was  entitled  to  recover  the  2,000Z.  awarded  to  the 
salvors,  but  not  the  costs  of  the  proceedings  in 
the  Admiralty  Court,  nor  the  expenses  incurred 
by  him  in  refitting  "The  Cleopatra"  at  Ferrol 
and  towing  her  to  London.  Dixan  v.  Whittoorthy 
48  L.  J.,  C.  P.  538;  4  C.  P.  D.  371;  40  L.  T.  718; 
28  W.  B.  184  ;  4  Asp.  M.  C.  326. 

Sespondentia.] — Insurance  on  goods  does  not 
extend  to  respondentia  interest.  Glotery,  Blacky 
3  Burr.  1394. 

Goods  at  PnrohAMn'   Bisk — Sale  of  Ooodf 

•*  1  0.  b."]-— D.  sold  to  B.  200  tons  of  German 
sugar,  "  f .  o.  b.  Hamburg ;  payment  by  cash  in 
London  in  exchange  for  bill  of  lading " ;  the 
price  to  be  variable  according  to  the  percentage 
of  saccharine  matter,  which  was  not  to  exceed  or 
fall  short  of  certain  limits.  B.  resold  to  the 
respondent  the  same  quantity  at  an  increased 
price,  but  otherwise  upon  similar  terms.  D. 
also  sold  to  the  respondent  200  tons  upon  similar 
terms.  To  fulfil  these  contracts  390  tons  (being 
ten  tons  short)  were  shipped  in  bags  on  one 
vessel  at  Hamburg  for  Bristol,  no  bags  being  set 
apart  for  one  contract  more  than  the  other.  Each 
bag  was  marked  with  its  percentage  of  saccha- 
rine matter,  and  bills  of  lading  with  marks 
corresponding  to  the  bags  were  sent  to  D.  to  be 
retained  till  payment  in  accordance  with  the 
contracts.  The  respondent  was  insured  in 
floating  policies  "upon  any  kind  of  goods  and 
merchandises"  between  Hamburg  and  Bristol, 
and  duly  declared  in  respect  of  this  cargo.  The 
ship  sailed  from  Hamburg  for  Bristol  and  was 
lost.  After  receiving  news  of  the  loss,  D.  allo- 
cated 2,000  bags,  or  200  tons,  to  B.*s  contract, 
and  1,900  bags,  or  190  tons,  to  the  other  con- 
tract. In  an  action  upon  the  policies : — Held, 
that  the  sales  being  "f.  o.  b.  Hamburg,"  the 
sugar  was  at  the  respondent's  risk  after  ship- 
ment ;  that  he  had  an  insurable  interest  in  it, 
and  that  the  underwriters  were  liable.  Inglis 
V.  Stock,  54  L.  J.,  Q.  B.  582 ;  10  App.  Cas.  263  ; 
52  L.  T.  821 :  33  W.  E.  877  ;  5  Asp.  M.  C.  422— 
H.  L.  (E.) 

Full  Cargo — ^Freight  and  Pauage  Money.] — A 

vessel  had  been  chartered  on  a  voyage  from 
Sydney  to  Calcutta  and  London,  but  upon  her 
arrival  at  Calcutta,  the  voyage  to  England  was 
abandoned  because  of  the  charterers  having 
stopped  payment,  and  the  ship  took  360  coolies, 
and  the  necessary  provision  for  their  use,  and 
12,000  bags  of  rice  for  Mauritius.  The  passage- 
money  of  the  coolies  amounted  to  1,9942.,  and 
was  payable  on  their  arrival  at  Mauritius,  and 
the  bill  of  lading  freight  of  the  rice  amounted  to 
1,4122.  On  hearing  this  the  owner  of  the  vessel, 
who  wished  to  insure  the  freight  on  the  rice 
only,  caused  a  policy  of  insurance  which  had 
originally  been  effected  for  1,0002.  upon  char- 
tered freight  valued  at  7,0002.  on  the  voyage 
from  Sydney  to  Calcutta  and  London,  to  be 
altered  by  the  underwriters  inserting  a  declara- 
tion "  that  the  within  voyage  is  from  Sydney  to 
Calcutta,  and  thence  to  Mauritius,  instead  of  as 
before  stated,"  and  that  "  the  within  interest  is 
to  be  on  freight  valued  at  2,0002."    The  sum 


insured  remained  unaltered  as  1,0002.  The 
insurer  was  not  informed  that  coolies  were 
carried.  Though  there  did  not  appear  to  exist 
a  customary  use  of  the  word  "freight"  in 
insurance  business,  yet  the  most  frequent  course 
was  to  insure  passage-money  by  some  distinguish- 
ing term  when  it  was  intended  to  insure  it,  and 
the  premium  for  insuring  such  upon  a  voyage 
from  Calcutta  to  Mauritius  was  generally  less 
than  for  insuring  freight  of  goods  upon  the  same 
voyage.  The  vessel  was  wrecked  near  Mauritius, 
and  the  rice  and  freight  were  whoUy  lost,  but 
348  of  the  coolies  were  saved,  and  their  passage- 
money  was  paid  : — Held,  that  the  freight  of  the 
rice  only  was  insured,  but  that  as  the  rice  was 
not  a  full  cargo,  and  there  was  nothing  to  shew 
what  the  total  freight  would  have  been  had  the 
vessel  been  filled  up  with  cargo,  the  policy  was 
an  open  policy  for  Imlf  the  loss  of  freight  of  the 
rice,  not  exceeding  1,0002.,  and  the  underwriters 
were  liable,  therefore,  for  the  amount  of  such 
half,  namely,  7062.  Dinoon  or  Denoon  v.  Hame 
and  Colonial  Atmrance  Co.,  41  L.  J.,  C.  P.  162 ; 
L.  R.  7  C.  P.  341  ;  26  L.  T.  628  ;  20  W.  R.  970  ; 
1  Asp.  M.  C.  309. 

Open  Polioies — Beelaration  of  Shipmenti  at 
less  than  real  Value.] — The  defendants  effected 
with  the  plaintiff,  a  Lloyd's  underwriter,  a  series 
of  open  policies  for  certain  specified  sums  to  cover 
shipments  to  be  declared  and  valued  as  interest 
might  appear.  The  policies  were  effected  at 
different  dates,  and  were  to  succeed  each  other 
in  the  order  of  date.  The  value  of  the  shipments 
were  declared  at  considerably  less  than  their  real 
value,  so  that  when  the  later  policies  were 
effected  the  earlier  policies  were  in  fact  more 
exhausted  than  they  would  appear  to  be  from 
the  declarations.  The  under^uation  of  the 
shipments  was  systematically  and  fraudulently 
made  by  the  defendants,  ana  the  fact  that  they 
had  been  so  undervalued  was  concealed  from  the 
plaintiff  when  he  underwrote  the  later  policies : 
— Held,  that,  under  these  circumstances,  a  jury 
would  be  justified  in  finding  that  the  conceal- 
ment was  of  a  fact  of  which  it  was  material 
that  the  plaintiff  should  have  been  informed,  in 
order  to  guide  him  in  deciding  whether  he  would 
underwrite  these  later  policies  or  not,  or  at  what 
rate  ;  and  that  on  the  3ury  so  finding  the  plain- 
tiff was  entitled  to  have  such  later  policies  set 
aside  and  cancelled.  Rttaz  v.  OerusMi,  50  L.  J., 
Q.  B.  176  ;  6  Q.  B.  D.  222 ;  44  L.  T.  79  ;  4  Asp. 
M.  C.  377— C.  A. 

Pnrohaf  en  of  Goods  also  Chmrterors.] — ^Where 
the  charterers  of  a  vessel  were  also  the  pur- 
chasers of  a  cargo  of  wheat  to  be  shipped  on 
board,  and  the  master  of  the  vessel  from  time 
to  time  received  delivery  from  the  vendors : — 
Held,  that  such  delivery  from  time  to  time  was 
a  delivery  to  the  purchasers,  that  it  vested  in 
them  a  right  of  possession  and  property,  and 
that,  consequently,  they  had  an  insurable  inte- 
rest in  sudi  wheat  as  had  been  so  delivered. 
AndtfTMm  v.  Morice  (supra,  col.  1121)  dis- 
tinguished; OxmukUe  v.  Wetherell  (9  B.  &  C. 
387)  approved.  Colanial  Insurance  Co,  of  Xew 
Zeaiand  v.  Adelaide  Marine  Insurance  Co^ 
66  L.  J.,  P.  C.  19 ;  12  App.  Cas.  128  ;  56  L.  T. 
173 ;  35  W.  E.  636  ;  6  Asp.  M.  C.  94— P.  C. 

Profit  on  Charter- Bestmotion  of  Xerohant- 
able  Charaeter  of  Cargo— Loss  of  Freight.] — 

The  plaintiflb,  who  had  chartered  a  steamship  at 
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a  lump  sum  freight  of  3,900^.,  insured  her  with 
the  defendants,  who  were  anderwriters.  The 
interest  insured  was  described  in  the  policy  as 
'*  2,0002.  on  profit  on  charter  ....  warranted 
free  from  all  average."  The  plaintiffs  did  not 
Inform  the  defendants  that  the  yessel  was  char- 
tered for  a  lamp  sum  freight,  nor  of  the  amount 
of  their  bills  of  lading  freights.  During  the 
voyage  the  vessel  came  into  collision  with  another 
fihip,  and  was  submerged  for  twenty-four  hours. 
A  large  portion  of  the  cargo,  consisting  of  dates, 
was  conaemned  by  the  sanitary  authorities,  and 
not  allowed  to  be  delivered  to  the  consignees. 
The  dates  were,  however,  sold,  transhipped  and 
exported  for  distiUing  purposes.  In  an  action 
'brought  by  the  plaintiiEs  upon  the  policy  to 
recover  for  a  total  loss : — Held,  that  the  dates 
being  unmerchantable  as  such,  no  freight  was 
payable  in  respect  of  them ;  that  there  was, 
therefore,  no  profit  on  the  charter,  and  that  the 
plaintifb  were  entitled  to  recover.  A^ar  v. 
Blundell,  65  L.  J.,  Q.  B.  138;  [1896]  1  Q.B.  128;  73 
L.  T.648;  44  W.  R.  130 ;  8  Asp.  M.  C.  106— C.  A. 

Policy  OIL  Ooodi — Oaptnro — ^Freiglit  paid  in 
order  to  get  PotieoiioiL] — Cargo  owner  who  pays 
to  the  shipowners  freight  pro  rat&  itineris  in  order 
to  get  the  proceeds  of  the  cargo,  which  had  been 
captured  by  the  enemy,  sold,  and  afterwards  the 
proceeds  restored  on  appeal,  cannot  recover  the 
freight  so  paid  against  the  insurer  of  the  goods. 
Baillie  v.  Mcmdigliam^  1  Park,  Ins.  (8th  ed.)  116. 

Ch>od8  eonsigned  by  Debtor  to  be  held  for 
<2reditor.] — A.  being  indebted  to  B.,  without  any 
order  from  him  consigns  goods  to  C,  to  be  held 
for  B.,  and  indorses  the  bill  of  lading  to  C. : — 
Held,  that  B.  had  an  insurable  interest  in  the 
goods  so  consigned.  Hill  v.  Seeretan^  1  Bos.  &  P. 
315  ;  4  B.  R.  806. 

Aaiignee  of  Cargo  under  void  Indortement  of 
BiU  of  Lading.] — The  defendant  having  as  secu- 
rity for  a  debt  taken  an  indorsement  of  the  bills 
of  lading  of  cargoes,  which  indorsement  was 
void  by  reason  of  an  act  of  bankruptcy  com- 
mitted by  the  indorsee  before  the  indorsement, 
•effected  an  insurance  of  the  cargoes  ;  and,  a  loss 
happening,  he  recovered  against  the  underwriters 
on  a  count  averring  interest  in  the  assignees  of 
the  bankrupt : — Held,  that  the  assignees  could 
not  recover  over  this  money  as  had  and  received 
by  the  defendant  for  their  use.  Chant  v.  Hill^ 
4  Taunt.  380. 

Broker  nominal  Shipper  and  Cknuignee—Ooods 
Pnrchased.] — ^A  broker,  who  is  nominal  shipper 
and  consignee  of  cargo,  and  a  mere  agent  of  the 
vendor  or  purchaser,  and  who  has  not  possession 
or  custody  of  the  goods  as  carrier  or  bailee,  nor 
any  liability  to  account  for  their  loss  by  the 
perils  insured  against,  bas  no  insurable  interest. 
Seagrave  v.  Union  Marine  Insurance  Qk^  1 
H.  &  R.  302  ;  35  L.  J.,  C.  P.  172  ;  L.  R.  1  C.  P. 
306  ;  12  Jur.  (N.8.)  358  :  14  L.  T.  479  ;  14  W.  R. 
«90.  See  also  Joyce  v.  Swann,  17  C.  B.  (N.8.)  84, 
supra,  col.  1122. 

Insuranee  of  Cargo  by  Shipowner  in  retpeet 
of  hie  liability  as  Carrier.]— See  HIU  v.  Scott, 
ante,  coL  74. 

3.  Passage-monkt. 

Expenses  of  Forwarding.] — If  any  passengers 
for  a  passenger  ship  shall,  without  any  neglect 
or  default  of  their  own  (as  by  reason  of  the  ship 


being  lost),  find  themselves  within  any  colonial 
or  foreign  port  or  place  other  than  that  at  which 
they  may  have  contracted  to  land,  the  master  of 
the  ship  is  bound  under  the  15  k  16  Vict.  c.  44, 
ss.  49,  50,  51,  to  forward  them  to  their  original 
destination,  and  the  amount  expended  by  him  in 
forwarding  them  may  be  recovered  from  the 
underwriters  of  a  policy  on  the  passage-money 
against  ail  costs,  charges  and  liabilities  to  which 
the  owner  may  be  subjected  under  ss.  46,  47,  48, 
50,  51.  Gibion  v.  Bradford,  4  EL  &  Bl.  586  ; 
24  L.  J.,  Q.  B.  169  ;  1  Jur.  (N.8.)  520 ;  3  W.  B, 
183. 

Of  XaintenanoeJ — ^A  policy  was  made  at 

and  from  Liverpool  to  Boston  on  passage-money 
valued  at  7002.  The  policy  was  in  the  usual 
printed  form,  with  this  memorandum  :  "  On 
passage-money  of  emigrants,  subject  to  pay  a 
loss  pro  rat&,  and  subject  to  the  clauses  and  con- 
ditions made  under  ss.  47  to  51  of  the  Passengers 
Act,  1852,  15  &  16  Vict.  c.  44,  compensation 
clause  excepted,  and  against  these  risKS  only." 
The  ship,  being  a  passenger  ship  within  the  act, 
sailed,  and  by  a  peril  of  the  sea  was  driven  into 
a  foreign  port,  where  she  necessarily  remained 
repairing  damages  for  more  than  six  weeks,  after 
which  she  proceeded  with  the  passengers  to 
Boston,  and  arrived  there.  During  the  detention 
at  the  foreign  port  the  passengers  were  main- 
tained by  the  insured  at  a  cost  exceeding  the 
passage-money  : — Held,  that  this  was  not  a  loss 
incurred  under  the  enumerated  sections,  and  that 
the  underwriters  were  not  liable  to  make  it  good, 
Willis  V.  Cooke,  5  El.  k  Bl.  641  ;  25  L.  J.,  Q.  B. 
16  ;  1  Jur.  (N.8.)  1164 ;  4  W.  B.  54. 

Poliey  on  ** Freight"  held  not  to  Cover 
Paieage-money.] — See  Dinoon  or  Benoon  v.  JSbms 
and  Colonial  Insurance  Co,,  ante,  ooL  1124. 

4.  Seamen's  Wages. 

BTot  Insurable.] — A  seaman  cannot  insure  his 
wages — per  Lord  StowelL  The  Neptune,  I  Hag. 
Adm.  227,  232.  S.  P.,  The  Lady  Durham,  3 
Hag.  Adm.  201. 

Goods  in  Uen  of  Wages.] — ^Where  a  mate 

of  a  ship  or  a  sailor  is  to  receive  something  at 
the  end  of  the  voyage  in  lieu  of  wages  (e.g., 
slaves),  he  cannot  insure  it.  Webster  v.  £e  Tastet, 
7  Term  Rep.  157  ;  4  R.  R.  402. 

5.  Expected  Pbofits. 

Validity.] — Expected  profits  on  a  cargo  may 
be  insured.  Grant  v.  Parkinson,  6  Term  Rep. 
483  ;  3  Bos.  &  P.  85,  n. ;  3  Dougl.  16. 

Besoription.]— An  insurance  may  be  effected 
on  profits  generally  without  more  description, 
and  engrafted  upon  a  policy  on  ship  and  goods, 
in  the  common  printed  form  for  a  certain  voyage ; 
with  a  return  of  premium  for  short  interest,  the 
assured  proving  an  interest  in  the  cargo.  Byre 
V.  Glover,  16  East,  218  ;  3  Camp.  276 ;  13  R.  R. 
801. 

An  insurance  on  the  imaginary  profits  of  a 
cargo  of  indigo  from  Bordeaux  to  be  sold  at 
Hamburg  is  good.  Henrickson  v.  Margetson, 
2  East,  549,  n. ;  6  R.  R.  509,  n. 

Possible  Profits.] — The  owner  of  a  ship  and 
D.  shipped  goods  on  a  voyage  from  Hamburg  to 
a  port  in  Asiatic  Russia.     The  adventure  was 
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expected  to  be  enormoasly  profitable.  The  whole 
cargo  shipped  was  valued  at  8,0002.,  but  the  total 
insurances  effected  amounted  to  20,0002.,  the 
profits  being  yariously  estimated  at  from  80  to 
125  per  cent.  To  secure  these  profits  the  goods 
had  been  overvalued  to  the  extent  of  25  to  30 
per  cent.,  and  there  were  heavy  insurances  of 
commissions.  Amongst  the  cargo  was  a  ship- 
ment of  spirits  costing  1,000/.,  but  valued  at 
2,8002.  The  ship  went  down  in  fine  weather  in 
mid-ocean  without  any  known  cause.  D.  brought 
an  action  to  recover  commission,  profits  on  char- 
ter, and  1,800Z.  of  the  2,800/.  insured  on  spirits. 
It  was  pleaded  that  the  loss  was  not  the  conse- 
quence of  perils  of  the  sea,  that  the  concealment 
of  the  over-insurance  was  concealment  of  a 
material  fact,  and  that  the  goods  were  shipped 
with  the  fraudulent  design  of  sinking  the  ship  : 
— Held,  that  an  insurance  on  profits  must  be 
taken  to  mean  possible  profits.  lonides  v.  Pender^ 
27  L.  T.  244  ;  1  Asp.  M.  C.  432. 

Upon  an  insurance  on  profits  valued  at  400/., 
where  the  plaintiff  declared  as  for  a  total  loss, 
and  it  appeared  that  after  a  shipwreck,  by  which 
many  of  the  slaves,  on  the  profits  of  whom  the 
insurance  was  made,  were  lost,  but  the  remainder 
reached  the  market  and  were  there  sold  ;  and  it 
did  not  appear  what  profit  was  made  of  them,  or 
whether,  if  all  had  arrived,  any  profit  would 
have  been  made ;  though  it  was  found  that  the 
produce  of  those  who  w^ere  sold  did  not  give  a 
profit  upon  the  whole  adventure : — Held,  that 
the  plaintiff  was  not  entitled  to  recover.  Hodg- 
son V.  Glover,  6  East,  316 ;  8  K.  R.  495. 

« 

Foreign  Goveniment  Bounty.] — A  French  law 
provided  that "  the  vessel  which  shall  have  fished, 
either  in  the  Pacific  by  doubling  Cape  Horn,  or 
by  passing  through  the  Straits  of  Magellan,  or 
to  the  south  of  Cape  Horn,  at  62  degrees  of 
latitude  at  the  least,  shall  obtain  on  its  return  a 
supplemental  bounty,  if  it  brings  back  in  the 

Eroduce  of  its  fishing  one-half  at  least  of  its 
urthen,  or  if  it  can  prove  a  navigation  of  sixteen 
months  at  least  '* : — Held,  that  a  vessel  which  had 
caught  fish  to  the  amount  of  half  its  burthen  in 
the  Atlantic,  then  doubled  Cape  Horn  and  fished 
without  success,  and  was  lost  within  sixteen 
months  after  setting  sail,  had  not  complied  with 
the  conditions  of  the  law  so  as  to  be  entitled  to 
the  bounty.  Deraux  v.  Steele,  8  Scott,  637 ;  6 
Bing.  (N.c.)  858. 

Held,  also,  that  the  practice  of  the  French 
government  to  allow  the  bounty  under  such  cir- 
cumstances was  a  mere  matter  of  expectation, 
and  did  not  constitute  a  vested  interest  which 
could  be  the  subject  of  insurance.    lb, 

Poiition  of  Cargo.] — A  declaration  on  a  policy 
stated  that  M.  agreed  to  buy  6,000  bags  of  rice, 
supposed  to  have  been  ship))ed  at  Madras  on 
board  the  *'  E.  B.,"  to  arrive  on  or  before  the  end 
of  May,  and  guaranteed  equal  to  samples,  at  Ids. 
per  cwt. ;  that  he  agreed  to  sell  the  same  6,000 
Dags  at  20«.  6d.  per  cwt.  on  the  like  terms  ;  that 
he  had  just  reason  to  exi>ect  by  reason  of  the 
contracts  and  the  arrival  of  the  rice  to  make  a 
profit  of  675/.,  and  thereupon  caused  a  policy  to 
be  effected  "  on  profit  on  rice  loaden  or  to  be 
loaden  on  board  the  *  E.  B.'  at  and  from  Madras, 
beginning  the  adventure  on  the  goods  and  mer- 
chandises from  and  immediately  following  the 
loading  thereof  on  board  the  ship  at  Madras." 
When  the  "  £.  B."  was  at  Madras  ready  to  receive 
the  6,000  bags  of   rice  on  board,  which  were 


lying  ready  to  be  shipped,  and  when  1,200  bags 
had  been  put  on  board,  she  was  blown  out  to  sea 
and  so  damaged  that  1,200  bags  of  rice  were 
spoiled,  and  she  was  disabled  from  taking  on 
board  the  remaining  4,800  bags,  which  were  sent 
to  London  in  another  ship,  and  arrived  there  in 
June.  The  '*  E.  B."  having  been  repaired,  arrived 
at  London  in  November.  The  assurance  com- 
pany paid  M.  for  the  loss  of  profit  on  the  1,200 
bags  of  rice,  but  refused  to  pay  anything  for  the 
loss  of  profit  on  the  4,800  bags  : — Held,  first,  that 
M.  had  an  insurable  interest  in  the  expected 
profit  on  the  rice,  and  might,  by  a  policy  adapted 
to  the  case,  have  insur^  that  special  interest 
from  the  time  that  the  rice  was  appropriated 
by  the  vendors  and  ready  to  be  shipped  at  Madras* 
against  any  of  the  events  by  which  it  might  be 
defeated,  viz.,  loss  of  the  ship,  or  of  the  whole  of 
the  rice,  or  part  of  the  rice,  or  the  delay  of  the 
voyage.  Royal  Exchange  Asturanre  Ot.  v. 
M'Sunney,  14  Q.  B.  634  ;  19  L.  J.,  Q.  B.  222  ;  14 
Jur.  998— Ex.  Ch. 

Held,  secondly,  that  according  to  the  meaning- 
of  the  policy,  M.  insured  the  ordinary  profit  on 
rice,  and  only  against  losses  by  perils  of  the  sea 
directly  affecting  the  rice,  and  consequently  the 
profits  on  the  rice ;  and  therefore  the  policy 
attached  only  on  such  rice  as  was  actually  put 
on  board.    Ih. 

Held,  thirdly,  that  if  the  policy  attached  to 
the  profit  of  the  rice  on  shore,  there  had  been 
no  loss  of  that  profit  by  perils  of  the  seas,  but 
only  a  retardation  of  the  voyage,  which  was  not 
insured  against  by  the  policy.    Ih, 

BTatore  of  Lou.] — Where  profits  are  insured 
against  perils  of  the  sea,  the  liability  of  the 
underwriters  does  not  attach  unless  the  profits 
themselves  are  lost  by  a  peril  insured  against. 
Chope  V.  Reynolds,  5  C.  B.  (N.8.)  642  ;  28  L.  J., 
C.  P.  194  ;  5  Jur.  (N.8.)  822  ;  7  W.  R.  208. 

A.  bought  goods  of  B.,  to  arrive  at  Bristol  by 
the  ship  "  James  Daly  "  from  the  West  Coast  of 
Africa,  and  effected  an  insurance  with  C.  against 
the  ordinary  perils,  with  a  memorandum  indorsed 
on  the  policy,  declaring  the  insurance  to  be  "  on 
profit  in  palm  oil,  valued  at  the  rate  of  three 
guineas  per  cent.,  per  *  James  Daly.*"  "The 
James  Daly,"  while  on  her  voyage  to  Bristol 
with  the  oil  on  board,  was  lost  by  a  peril  insured 
against,  but  the  oil  was  brought  home  undamaged 
by  another  vessel,  and  was  sold  by  B.  to  a  third 
person  : — Held,  that  there  had  been  no  such  loss 
of  the  subject-matter  of  insurance  as  was  con- 
templated by  the  policy.    lb. 

Where  profits  were  insured  by  a  policy  on. 
goods  "  beginning  the  adventure  upon  the  said 
goods  from  the  Ic^ing  thereof  on  board  the  said 
ship,"  and  the  ship  was  lost  before  she  reached 
the  port  at  which  the  cargo  was  ready  to  be 
shipped,  it  was  held  that  the  policy  never  attached, 
and  that  the  owner  could  not  recover  xmder  it  for 
the  delay  in  the  shipment  of  the  cargo  and  conse- 
quent loss  of  profits.  Halhead  v.  Young,  6- 
EL  &  Bl.  312  ;  25  L.  J.,  Q.  B.  290  ;  2  Jur.  (N.S.) 
970  ;  4  W.  R.  530. 

Interest  in  Profits  on  Cargo  bonghtj — See 
Royal  JBxcha?ige  Assurance  Co.  v.  Jf-iSuHneyy 
supra. 

Valned  Policy] — Profits  on  cargo  may  be 
insured  by  a  valued  policy.  Barclay  v.  Cou^ins^ 
2  East,  544  ;  6  R.  R.  505. 
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6.  Ship  and  Furniture. 


Owners.] — When  a  ship  is  purchased  in  the 
name  of  two  persons,  A.  and  6.,  but  the  purchase- 
money  is  by  arrangement  between  them  paid  by 
A.  only  ;  and  B.,  in  order  to  give  some  security 
to  A.  for  the  payment  of  his  share,  authorises  A. 
to  insure  the  ship  in  his,  A/s  name  alone,  and  in 
case  of  the  loss  of  the  ship  to  receive  the  whole 
insurance  money,  and  so  pay  himself  the  amount 
due  to  him  from  B. ;  A.  has  an  insurable  interest 
in  the  whole  ship,  and  may,  in  an  action  on  a 
valued  policy,  recover  in  his  own  name  the  full 
amount  insured.  A  statement  by  B.  to  a  third 
person  of  this  arrangement  with  A.,  being  a 
aeclaration  against  his,  B.'s  interest,  is  evidence 
against  the  insurers  to  shew  A.'s  insurable 
interest.  Provincial  Inturance  Co.  of  Canada  j 
V.  Ledu<:,  43  L.  J.,  P.  C.  49  ;  L.  R.  6  P.  C.  224  ;  | 
31  L.  T.  142  :  22  W.  K.  929  :  2  Asp.  M.  C.  338—  j 
P.  C. 

A  person  who  makes  insumnces  as  the  owner  of 
a  ship  must  stand  so  registered  at  the  custom- 
house at  the  time  and  the  production  of  the 
register  from  the  custom-house  is  conclusive 
evidence  of  ownership.  Mar$h  v.  Robi/uon,  4 
Esp.  98;  3  R.  R.  617. 

Where  it  is  stipulated  by  a  charteiparty,  that, 
in  case  the  ship  is  lost  during  the  voyage,  the 
charterer  shall  pay  the  owner  a  sum  of  money, 
which  is  estimated  as  the  value  of  the  ship,  the 
owner  has  still  an  insurable  interest  in  the  ship 
during  the  voyage.  Sohbs  v.  Hannam^  3  Camp. 
93  ;  13  R.  R.  764. 

A.  having  insured  his  ship,  afterwards  trans- 
ferred it,  but  without  the  policy,  to  B.  The  trans- 
fer on  the  register,  though  absolute  in  form,  was, 
in  fact,  by  way  of  mortgage.  The  ship  having 
foundered : — Held,  that  A.  being  liable  for  the 
mortgage  debt,  had  a  sufficient  interest  in  the 
ship  to  entitle  him  to  recover  the  whole  loss. 
HutchinMon  v.  Wright^  25  Beav.  444  ;  27  L.  J., 
Ch.  834  ;  4  Jur.  (N.s.)  749  ;  6  W.  B.  476. 

Held,  also,  that  the  policy  of  the  17  &  18  Vict. 
c.  104,  did  not  apply  to  such  a  case.     Ih. 

A  shipowner  whose  ship  is  mortgaged  may,  if 
he  remains  in  possession,  insure  his  ship  to  the 
full  amount  of  her  value.  Provincial  Insurance 
Co,  of  Canada^  v.  Ledu^^  supra. 

Taekle.] — ^A  policy  upon  a  ship  employed  in 
the  Greenland  trade,  on  "ship,  tackle,  apparel, 
and  furniture,"  does  not,  by  the  usage  of  trade, 
cover  the  fishing-tackle.  Hoskitui  v.  Pickerggill^ 
8  Dougl.  222. 

Proviiioni.] — Provisions  in  a  ship  for  the  use 
of  the  crew  are  protected  by  a  policy  on  the  ship 
and  furniture.  Brough  v.  Wliitmore^  4  Term 
Rep.  206  ;  2  R.  R.  361. 

Wages.]  —  Seamen^s  wages  and  provisions 
during  an  embargo  are  not  covered  by  an  insur- 
ance on  the  body  of  the  ship,  Robertson  v.  Ewer, 
1  Term  Rep.  127 ;  1  R.  R.  164.  S.  P.,  Eden  v. 
Poole,  1  Term  Rep.  132,  n. 

Ship  Assigned  to  seeure  Debt.] — A.  having 
insured  800Z.  upon  his  own  ship,  and  being 
greatly  indebted  to  B..  deposits  securities  with 
B.,  and  assigns  the  ship  to  him  absolutely.  The 
ship  was  afterwanls  lost.  In  an  action  on  the 
policy  the  underwriters  contended  that  the  policy 
was  void,  for  want  of  interest,  under  19  Geo.  2, 
c.  37  ;  A.  having  sold  the  ship  before  the  loss  : — 


Held,  that,  the  assignment  to  B.  being  no  more 
than  a  pledge  or  security  for  debt,  A.  had  a  suffi- 
cient interest  in  the  ship  at  the  time  of  her  loes. 
Altt4tn  V.  Campbell,  4  Bro:  P.  C.  476. 

Hull  and  ICaehinery—lMsbiLrsementB.] — ^An 
insurance  upon  hull  and  machinery  of  a  steam- 
ship by  a  time  policy  does  not  cover  items  of 
expenditure  for  the  voyage  upon  coals,  stores, 
and  provisions.  Roddick  v.  Indemnity  Mutual' 
Marine  Insuratuse  Co.^  post,  col.  1178. 

Wagee  and  Sxpenses  in  Port  of  Distress  not 
eoTored  by  Polioy  on  Ship.]  —  Extraordinary 
wages  paid  to  seamen  and  provisions  expended 
during  the  detention  of  a  ship  for  repairs  in  a 
l)ort  of  distress  are  not  covered  by  a  policy  on 
ship.  Fletcher  v.  Poole,  1  Park,  Ins.  (8th  ed.) 
115. 

7.  Deck  CARao,  Jettison. 

Insurable  Interest.]  —  An  insurance  broker 
effected  an  open  policy  on  a  cargo  of  cotton  on 
board  the  ship  of  his  principal.  It  was  intended 
to  ship  the  cotton  on  board  at  the  shipper's  risk, 
which  should  have  been  expressed  in  tne  bill  of 
lading,  but  by  a  mistake  of  the  shipowners* 
agent  in  the  foreign  port  at  which  the  cotton  was 
put  on  board,  a  clean  bill  of  lading  was  given. 
On  the  voyage  the  vessel  encountered  heavy 
weather,  and  the  cotton,  owing  to  its  being 
carried  on  deck  was  compelled  to  be  jettisoned. 
The  broker  gave  notice  to  the  insurance  com- 
pany of  the  loss,  but  other  open  policies  having 
been  effected  with  the  same  insurance  company 
by  the  same  shipowners  for  cotton  shipped  sub- 
sequently, and  declarations  having  been  made  on 
these  policies  by  the  broker,  although  no  declara- 
tion had  been  made  in  respect  of  the  cotton  that 
had  been  lost,  he,  on  discovering  that  a  mistake 
had  been  made,  and  that,  contrary  to  his  instruc- 
tions, a  clean  bill  of  lading  had  been  given,  instead 
of  one  expressing  that  the  cotton  was  shipped  at 
the  shipper's  risk,  altered  the  declarations  on  the 
policies  by  substituting  for  certain  cotton  therein 
the  cotton  which  hacl  been  jettisoned  : — Held, 
that  the  shipowners  being  liable  for  the  loss  of 
the  goods  by  jettison  through  their  being  carried 
on  deck,  had  an  insurable  interest  in  respect  of 
which  they,  and  therefore  their  agent,  were 
entitled  to  recover.  Stephen*  v.  AugtralaMan 
Insurance  Co.,  42  L.  J.,  C.  P.  12  ;  L.  R.  8  C.  P. 
18  ;  27  L.  T.  585  ;  21 W.  R.  228  ;  1  Asp.  M.  C.  458. 

8.  Bills  and  Advances  for  Ship's  Use. 

Advances  by  Charterer.] — ^Advances  made  by 
the  charterer  to  the  master  at  the  port  of  load- 
ing, to  be  paid  by  deductions  out  of  freight;  give 
the  charterer  an  insurable  interest  in  a  policy  on 
disbursements.  Currie  v.  Bombay  Native  Insur- 
ance Co.,  6  Moore,  P.  C.  (N.s.)  302  ;  39  L.  J., 
P.C.I  ;  L.  R.  3P.  C.72;  22  L.  T.317 ;  18  W.R. 
296.    See  also  cases  ante,  col.  1113. 

Money  Lent  to  Captain.] — A  policy  on  money 
lent  to  the  captain,  payable  out  of  the  freight,  is 
illegal,  and  the  premium  cannot  be  recovered 
from  the  underwriter.  Wilson  v.  Royal  Exchange 
Assurance  Co.,  2  Camp.  626  ;  12  R.  R.  760. 

Bills  for  Sxpenses.] — ^A  memorandum  for  a 
charter  stated  that  one-half  of  the  freight  was  to 
be  paid  in  cash  on  unloading  and  right  delivery 
of  the  cargo,  and   the  remainder  by  bill  on 
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London,  at  fonr  months'  date,  thirty  ninning 
days  to  be  allowed  for  loading  and  discharging, 
and  ten  days'  demnrrage  at  42.  per  day,  the  cap- 
tain to  be  supplied  with  cash  for  the  ship's  use. 
In  pursuance  of  this  last  stipulation  the  master 
drew  a  bill  of  exchange  on  the  freighters  which 
was  duly  accepted  and  paid : — Held,  that  the 
freighters  had  no  insurable  interest  in  such  bill. 
Manjield  y.  Maitland,  4  B.  &  Aid.  582  ;  23  B.  B. 
402. 

An  East  India  captain,  having  borrowed 
money  from  A.,  in  order  to  secure  him,  arranged 
with  B.  that  C.  should  draw  bills  on  D.  (A.'s 
agent  at  Calcutta)  in  favour  of  the  captain,  pay- 
able thirty  days  after  the  arrival  of  the  ship ; 
which  bills  A.  was  to  indorse  to  6.,  who  was  to 
negotiate  them  in  Calcutta,  upon  the  captain's 
consigning  to  D.  goods  to  double  the  amount  of 
the  bills : — Held,  that  B.  had  no  insurable  interest 
in  these  bills  ;  and  that,  even  if  he  had,  he  was 
not  entitled  to  recover  upon  a  policy  describing 
them  as  bills  of  exchange.  Palmer  v.  Pratt,  9 
Moore,  368 ;  2  Bing.  185 ;  3  L.  J.  (O.B.)  C.  P. 
250  ;  27  B.  B.  583. 

The  master  of 'a  ship  drew  a  bill  on  his  owners 
for  supplies  for  the  ship,  and  wrote  on  the  bill, 
"  If  this  be  not  honoured,  the  holder  will  insure 
the  amount,  and  place  the  premium  to  the 
drawer's  account."  The  bill  being  dishonoured, 
the  holder  insured  the  ship  for  three  months, 
and  declared  interest  in  the  bill,  which  was  to  be 
sufficient  proof  of  interest;  the  ship  was  lost 
after  the  three  months : — Held,  that  the  owner 
of  the  bill  was  authorised  to  insure  for  his  own 
benefit,  and  was  warranted  in  insuring  for  three 
months,  and  that  he  might  recover  the  premium 
against  the  drawer.  Tosher  v.  Scott,  1  Marsh. 
556  ;  6  Taunt.  234  ;  16  B.  B.  608. 

Invalid  Hypothecation.] — A  ship  having 

put  into  a  foreign  port  in  a  damaged  state,  the 
master  borrowed  money  of  a  merchant  there,  for 
necessary  repairs  and  disbursements ;  to  secure 
which  he  drew  bills  upon  his  owner,  and  also 
executed  an  instrument  which  purported  to  be 
an  hypothecation  of  the  ship,  cargo,  and  freight. 
By  this  instrument  the  merchant  who  advanced 
the  money  forebore  all  instrument  beyond  the 
amount  necessary  to  insure  the  ship  to  cover  the 
advances,  and  the  master  took  upon  himself  and 
his  owner  the  risk  of  the  voyage,  making  the 
money  payable  at  all  events,  and  subjecting  the 
ship  to  seizure  and  sale  by  virtue  of  process, 
"  out  of  the  High  Court  of  Admiralty  of  England, 
or  any  court  of  vice-admiralty  possessing  juris- 
diction at  the  port  at  which  the  ship  might  at 
any  time  happen  to  be  lying,  or  to  be  according 
to  the  maritime  law  and  custom  of  England,"  in 
the  event  of  the  bills  being  refused  acceptance 
or  dishonoure<l : — ^Held,  that  this  not  being  such 
an  hypothecation  as  could  be  enforced  in  the 
Court  of  Admiralty,  the  payment  of  the  money 
borrowed  not  being  made  to  depend  upon  the 
arrival  of  the  vessel,  the  merchant  had  no  insur- 
able interest  in  the  ship.  Stainbank  v.  SJiepard, 
13  C.  B.  418  ;  1  C.  L.  B.  609  ;  22  L.  J.,  Ex.  341 ; 
17  Jur.  1032  ;  1  W.  B.  505— Ex.  Ch. 

Xzpeniei  of  Cargo.] — A  shipowner  who  has 
paid  money  in  order  to  release  the  ship  and 
cargo  from  a  claim  for  salvage,  has  a  lien  on  the 
cargo  for  the  proportion  of  those  expenses  pay- 
able to  him  by  the  owners  of  the  goods,  and  an 
insurable  interest  in  the  cargo  in  respect  of  such 
lien.    Briggi  v.  Merchant  Traders'  Sliip  Loan 


and  Aatfuran/ce  AMocUUion,   13  Q.  B.  167  ;    18 
L.  J.,  Q.  B.  178 ;  13  Jur.  787. 

The  plaintiff  agreed  with  one  W.  for  a  sum 
of  10,0002.  to  transport  the  obelisk  known  as 
'*  Cleopatra's  Needle  "  from  Alexandria  to  London, 
and  there  to  erect  it  upon  some  public  site  to  be 
afterwards  selected.  To  cover  the  expenses 
(about  4,000Z.)  plaintiff  caused  two  policies  to  be 
effected  with  the  respective  defendants  "upon 
the  goods  and  merchandises  in  the  good  ship  or 
vessel  called  *  The  Cleopatra'  iron  vessel  contain- 
ing the  obelisk  .  .  .  valued  at  4,0002.  .  .  .  against 
the  risk  of  total  loss  only " ;  the  risks  insured 
against  being  the  ordinaiy  sea  risks,  and  the 
suing  and  labouring  clause  being  in  the  ordinary 
form.  In  the  course  of  the  voyage  the  "  Cleo* 
patra  "  got  adrift  in  a  storm  in  the  Bay  of  Biscay  ; 
and  was  ultimately  picked  up  by  another  steamer 
and  carried  into  Ferrol,  where  the  salvors  detained 
her  under  a  claim  for  salvage.  The  Admiralty 
Division  swarded  them  2,0002.  salvage  and  costs. 
In  actions  upon  the  policies : — Held,  1.  That  the 
plaintiff,  being  the  owner  of  the  "Cleopatra,"  and 
having  possession  of  the  obelisk,  and  (possibly) 
a  lien  upon  it  for  his  expenditure,  had  a  sufficient 
insurable  interest,  at  least  to  the  extent  of  his- 
outlay :  2.  That  the  true  effect  of  both  policies, 
was,  an  insurance,  not  on  "cargo,"  or  "  freight " 
only,  but  on  the  vessel  and  her  cargo  :  3.  That,, 
under  the  suing  and  labouring  clause,  the  assured 
was  entitled  to  recover  the  2,0002.  awarded  to  the 
salvors,  but  not  the  costs  of  the  proceedings  in 
the  Admiralty  Court,  nor  the  expenses  incurred 
by  him  in  refitting  the  "  Cleopatra "  at  Ferrol 
and  towing  her  to  £ondon.  Dixon  v.  Wh  it  loorth , 
48  L.  J.,  C.  P.  538  ;  4  C.  P.  D.  371 ;  40  L.  T.  718 ; 
28  W.  B.  184  ;  4  Asp.  M.  C.  326. 

AdvanoM  on  Ship^^PuIl  interest  admitted."] 
— ^A  policy  insuring  cash  advances  on  a  ship  is- 
within  19  (>eo.  2,  c.  37,  s.  1.  Such  a  policy 
containing  the  term  "  full  interest  admitted  "  is 
avoided  by  that  statute.  Smith  v.  Beynolds  (1 
H.  &,  N.  221  ;  25  L.  J.,  Ex.  337  :  4  W.  B.  644)  ; 
and  J)e  Mattot  v.  Korth  (37  L.  J.,  Ex.  116 ;  L.  B. 
3  Ex.  185  ;  18  L.  T.  797),  followed.  Berridge  v. 
Man  On  Insurance  Co.,  56  L.  J.,  Q.  B.  223  ;  IS 
Q.  B.  D.  346  ;  56  L.  T.  375  ;  35  W.  B.  343 ;  6 
Asp.  M.  C.  104— C.  A. 

Advanoo  by  Agent  —  Bill  Aeoepted.]  —  A., 
having  consigned  a  cargo  to  B.,  and  drawn  biUs 
on  him  for  the  price  of  it  in  favour  of  C,  his 
general  agent,  sends  these  bills,  together  with  the 
bills  of  lading,  to  C,  desiring  him  to  forward 
them  to  B.,  in  order  that  he  might  insure.  He 
also  draws  a  bill  for  3002.  on  C,  which  is  accepted. 
B.  refuses  to  take  to  the  cargo,  or  to  accept  the 
bills.  C.  then  insures  in  his  own  name,  informing 
A.,  who  approves.  The  goods  are  lost,  and  C. 
sues  on  the  policy  : — Held,  that  the  policy  was 
good  within  28  Geo.  3,  c.  56 ;  and  that  C. 
had  an  insurable  interest  to  the  amount  of  3002. 
Wolffs,  Horneagtle,  1  Bos.  &  P.  316  ;  4  B.  B.  808. 

Adyaneei  fpr  Transport  of  Cooliee  payable  on. 
their  Arrival— Lou  by  Xntmy  of  Coolies.] — See 

Xaylor  v.  Palmer,  ante,  col.  1107. 

9.  Bottomry,  Bespokdentia,  Mobtoaoe. 

Bottomry — ^PoUey  decreed  to  be  delivered  up.] 
— One  having  no  interest  in  the  ship  lends  300/. 
on  a  bottomry  bond,  and  insures  4502.  on  the  ship ; 
j)olicy  decreed  to  be  delivered  up.  One  having 
no  interest  in  a  ship  insures  it,  the  assurance  i& 
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Toid,  though  the  policy  runs  interest  or  no 
interest.  But  if  he  is  interested  in  the  ship,  he 
may  insure  more  than  the  value  of  his  interest. 
Where  one  insures  a  ship,  if  he  would  have  any 
benefit  of  the  insurance,  he  must  renounce  his 
interest  in  the  ship.  Goddart  v.  Qarrett^  2 
Vem.  269. 

LuroraiLoe  held  Valid.] — One  lends  250Z.  on  a 
bottom ij  bond,  and  afterwards  insures  on  the 
same  ship.  The  ship  is  lost.  He  shall  have 
both  the  benefit  of  the  insurance  and  the  money 
due  on  the  bond  too.  Harman  v.  Vanhatton^ 
2  Vem,  716  ;  Eq.  Ca.  Abr.  371. 

What  if  Inmirable  Bottomry  Intereit.] — An 
instrument  executed  in  a  foreign  port  by  the 
master  of  a  ship,  reciting  that  his  vessel,  bound 
to  London,  had  received  considerable  damage, 
and  that  he  had  borrowed  1 ,077Z.  to  defray  the 
expenses  of  repairing  her,  proceeded  as  follows  : 
"  I  bind  myself,  my  ship,  her  apparel,  tackle,  &c., 
as  well  as  her  freight  and  cargo,  to  pay  the  above 
sum,  with  12Z.  per  cent,  bottomiy  premium  ;  and 
I  further  bind  myself,  ship,  her  freight  and 
cargo,  to  the  payment  of  that  sum  with  all 
charges  thereon,  in  eight  days  after  my  arrival 
at  the  port  of  London  ;  and  I  do  hereby  make 
liable  tne  vessel,  her  freight  and  cargo,  whether 
she  do  or  do  not  arrive  at  the  port  of  London, 
in  preference  to  all  other  debts  or  claims,  declar- 
ing that  this  pledge  or  bottomry  has  now,  and 
must  have,  preference  to  all  other  claims  and 
charges,  until  such  principal,  with  \2l.  per  cent, 
bottomry  premium,  and  all  charges,  are  duly 
paid"  : — Held,  that  this  was  an  instrument  of 
bottomry,  for  an  intention  sufficiently  appeared 
from  the  whole  of  it  that  the  lender  should  take 
upon  himself  the  peril  of  the  whole  voyage ; 
that  the  words,  "  my  arrival,"  must  be  under- 
stood to  mean  "  My  ship's  arrival ; "  and  that  the 
words,  "I  make  liable  the  vessel,  her  freight 
and  cargo,  whether  she  do  or  do  not  arrive  at 
London,"  were  intended  only  to  give  the  lenders 
a  claim  on  the  ship,  in  preference  to  other 
claims,  in  case  of  the  ship's  aiTival  at  some  other 
than  the  destined  port,  and  not  to  provide  for  the 
event  of  the  loss  of  the  ship.  Simmonds  (or 
Simondi)  v.  Hodgson^  3  B.  &  Ad.  50 ;  1  L.  J., 
K.  B.  51— Ex.  Ch.  Overruling  3  M.  &  P.  385  ; 
6  Bing.  114  ;  7  L.  J.  (O.S.)  C.  P.  239. 

The  master  of  a  ship  borrowed  money  of  the 
plaintifb  for  repairs,  and  gave  them,  by  way  of 
security,  bills  drawn  by  him  upon  the  owner  of 
the  ship  and  upon  the  consignee  of  the  cargo, 
and  also  an  instrument  of  hypothecation,  by 
which  he  took  upon  himself  and  his  owner  the 
risk  of  the  voyage,  made  the  money  repayable 
at  all  events,  and  the  ship  subject  to  seizure,  and 
to  process  of  the  Admiralty  Courts  at  any  place, 
should  the  bill  be  not  accepted  or  paid,  the 
plaintiffs  forbearing  all  interest  beyond  the 
amount  necessary  to  insure  the  ship  to  cover 
their  advances  : — Held,  that  a  court  or  admiralty 
would  not  enforce  this  instrument ;  and  there- 
fore, that  the  plaintiffs  took  no  interest  in  the 
ship.  Statnhank  v.  Feiinifig^  11  C.  B.  51  ;  13 
C.  B.  418  ;  20  L.  J.,  C.  P.  226  ;  16  Jur.  1082. 

Seipondentia.] — An  insurance  on  goods 

dues  not  extend  to  a  respondentia  interest. 
Glifter  V.  Black,  1  W.  BL  306,  899,  405,  422. 

Joint-boftd.] — An  action  cannot  be  main- 
tained on  a  poUcy  where  the  plaintiff's  interest 
is  founded  on  a  bottomry  bond  made  jointly  to 


the  plaintiff  and  another,  although  they  are 
general  partners  in  trade.  JSeerth  v.  BUtoklmrn, 
6  M.  &  S.  152  ;  2  Stark.  66. 

Damages.] — ^Where  repairs  are  ordered 

by  the  underwriters,  for  the  payment  of  which 
a  bottomry  bond  is  given,  and  they  refuse  to  pay 
it  on  the  arrival  of  the  ship,  in  consequence  of 
which  the  ship  is  sold,  they  are  liable  for  all  the 
damage  which  accrues  to  the  owner  in  conse- 
quence of  that  refusal.  Da  CoHa  v.  Newnham, 
2  Term  Rep.  407. 

East  India  Trade.]— The  7  Geo.  1,  c.  21, 


s.  2,  prohibiting  loans  of  bottomry  by  British 
subjects,  upon  foreign  ships  engaged  in  the  East 
India  trade,  is  repealed.  The  India,  Br.  &  Lush. 
221  ;  33  L.  J.,  Adm.  193  ;  12  L.  T.  316. 


Total  Loss.] — An  assured  on   bottomry 


cannot  recover  agamst  the  underwriter,  unless 
there  has  been  an  actual  total  loss  of  the  ship  ; 
for  if  the  ship  exists  in  specie  in  the  hands  of 
the  owners,  though  under  circumstances  that 
would  entitle  the  assured  on  the  ship  to  abandon, 
it  will  prevent  its  being  an  utter  loss  within  the 
meaning  of  the  bottomry  bond.  Thanuon  v. 
Royal  i^rehange  Assurance  Co.,  1  M.  &  S.  30  ;  14 
R.  R.  388. 

A  lender  on  bottomry  cannot  recover  if  a  loss 
happens  by  capture,  if  it  is  such  as  to  occasion  a 
total  loss ;  but  if  the  ship  is  taken  and  detained 
for  a  short  time  and  yet  arrives  at  the  port  of 
destination  within  the  time  limited  (if  time  is 
mentioned  in  the  condition),  the  bond  is  not  for- 
feited, and  the  obligee  may  recover.  Jiryce  v. 
Williamson,  3  Dougl.  164. 

There  is  no  average  or  salvage  on  a  bottomry 
bond.    Ih, 


Conatmctiye.]  —  The    conditions  of    a 


bottomry  bond  provided  for  its  defeasance  on 
payment  of  the  amount  of  the  bond,  "  or,  in  case 
of  the  loss  of  the  ship  or  vessel,  such  an  average  as 
by  custom  shall  have  become  due  on  the  salvage, 
or  if  on  the  voyage  the  ship  or  vessel  should  be 
utterly  lost,  cast  away,  or  destroyed."  The  ship 
having  become  a  constructive  total  loss,  the 
bondholder,  by  a  decree  in  the  Admiralty  Court, 
obtained  payment  to  him  of  the  proceeds  of  the 
ship,  which  had  been  paid  into  court,  and  which 
were  insufficient ;  the  court  holding  that  a 
bottomry  bond  was  only  discharged  by  payment 
or  by  an  absolute  total  loss,  and  that  the  condi- 
tion providing  for  defeasance  on  payment  of 
such  average  as  by  custom  should  have  become 
due,  did  not  refer  to  the  case  of  a  constructive 
total  loss.  In  an  action  by  the  bondholder  on  a 
policy  of  insurance  upon  the  bond  : — Held,  that 
the  doctrine  of  constructive  total  loss  was  not 
applicable  to  a  policy  of  insurance  on  bottomry, 
and  that  the  condition  of  defeasance  did  not 
apply  to  the  case  of  a  constructive  total  loss. 
Brotrmjield  v.  Southern  Insurance  Co.,  39  L.  J., 
Ex.  186 ;  L.  B.  5  Ex.  192  ;  22  L.  T.  371  ;  18 
W.  B.  810. 


Foreign  Law,  how  Ux   Applicable  to 

Sngliih  Poliey.] — ^A  policy  of  marine  insurance 
was  effected  with  English  underwriters  by  an 
English  merchant  upon  goods  shipped  in  a 
French  ship,  and  it  was  thereby  provided  that 
general  average  was  to  be  payable  as  per  judicial 
foreign  statement.  The  ship  was  damaged  by  a 
collision  and  put  into  port  for  repairs,  the  cargo, 
however,  being   oninjured.     The   master,  not 
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having  funds  to  do  the  necessary  repairs,  gave  a 
"bottomry  bond  on  ship,  freight,  and  cargo.  The 
ship  and  freight  proving  insufficient  to  satisfy  the 
bond,  the  assured  had  to  pay  the  deficiency  in 
order  to  obtain  possession  of  his  goods : — Held, 
that  the  policy  was  not  to  be  construed  accord- 
ing to  French  law,  except  so  far  as  the  parties 
had  expi"essly  stipulated  that  it  should  be,  and 
that  there  being  no  loss  by  perils  of  the  sea 
according  to  English  law,  the  assured  could  not 
recover  from  the  underwriters  the  amount  which 
he  had  paid  as  above  mentioned.  Greer  v.  Poole^ 
49  L.  J.,  Q.  B.  463  ;  5  Q.  B.  D.  272  ;  42  L.  T. 
687  ;  28  W.  R.  582  ;  4  Asp.  M.  C.  300. 


Freight  Earned  and  Beceived.] — A  ship 


with  a  cargo  on  board,  left  Pemambuco  on  a 
voyage  to  Liverpool  on  the  29th  June,  1839  ;  in 
proceeding  out  of  the  harbour  at  Pemambuco 
she  struck  on  a  rock,  and  was  obliged  to  put  back 
to  be  repaired.  The  master,  after  several  sur- 
veys, and  with  the  concurrence  of  the  persons  to 
whom  he  had  been  addressed  by  the  owner  to 
procure  a  cargo,  proceeded  to  repair  the  ship,  the 
repairs  continuing  from  the  29th  of  June,  1839, 
till  the  4th  of  January  following.  The  expenses 
of  the  repairs  amounted  to  7,132/.  3«.  8^.,  a  sum 
much  exceeding  the  value  of  the  ship  and  freight, 
and  which  sum  the  master,  not  being  able  to 
procure  it  in  any  other  manner,  was  compelled 
to  borrow  on  bottomry,  and  accordingly  executed 
a  bottomry  bond,  charging  the  ship,  freight  and 
cargo.  The  cargo,  which  had  been  necessarily 
taken  out  during  the  repairs,  was  reshipped,  and 
the  ship  sailed  on  the  6th  January,  18-10,  and 
arrived  with  the  cargo  at  Liverpool ;  the  obligees 
of  the  bottomry  bond  received  the  freight  under 
a  decree  of  the  Court  of  Admiralty  : — Held,  in 
an  action  against  the  underwriters  on  freight 
claiming  for  a  total  loss,  that  the  plaintiff  was 
not  entitled  to  recover,  in  respect  either  of  a 
total  or  of  a  partial  loss  of  freight,  the  freight 
having  actually  been  earned,  and  its  receipt  by 
the  obligees  of  the  bottomry  bond  being  in  law 
a  receipt  by  the  plaintiff.  Bettsan  v.  Chapman^ 
8  C.  B.  950 ;  2  H.  L.  Cas.  696  ;  1 3  Jur.  969. 

Lender  on  Sespondentianot  Liable  for  Average 
Losiea — Alitor  by  Law  of  Denmark.]— Action  on 
policy  upon  respondentia  bond  on  ship  and  goods 
at  and  from  B.  to  C.  The  ship  was  Danish,  and 
an  average  loss  was  sustained  on  goods  to  the 
amount  of  6L  15*.  per  cent.  The  plaintiff  by  the 
Banish  law  was  required  to  contribute,  as  holder 
of  the  respondentia  bond,  and  having  so  con- 
tributed sued  his  English  underwriters  : — Held, 
that  the  underwriters  were  not  liable,  as  by 
English  law  the  lender  on  respondentia  is  not 
liable  for  average  losses.  Walpole  v.  Ewer.  2 
Park,  Ins.  (8th  ed.)  898. 

Mortgage  of  Ship — ^Policy  by  Mortgagor  on 
behalf  of  Mortgagee — ^Barratry  by  Mortgagor  as 
Master.] — ^A  mortgagee  advanced  the  part  owner 
of  a  ship  a  sum  of  money  upon  a  mortgage  of  his 
shares  in  the  ship,  it  being  a  part  of  the  arrange- 
ment that  the  mortgagor  should  be  the  master  of 
the  ship,  and  that  an  insurance  should  be  effected 
by  the  mortgagor  to  cover  the  interest  of  the 
mortgagee.  In  pursuance  of  the  arrangement 
the  mortgagor  caused  an  insurance  to  be  effected 
to  cover  the  interest  of  the  mortgagee  and  his 
own  interest.  The  perils  covered  by  the  policy 
of  insurance  included  perils  of  the  sea  and  barratry 
of  the  master  and  mariners.    The  ship  halving 


been  lost,  as  the  underwriters  of  the  policy  alleged, 
by  the  barratry  of  the  mortgagor  as  master  : — 
Held,  that,  assuming  the  allegation  to  be  tme, 
then,  if  the  mortgagor  was  master  for  the  mort' 
gagee,  the  mortgagee  was  entitled  to  recover 
against  the  underwriters  f  ora  loss  by  barratry ;  and 
if  the  master  was  not  master  for  the  mortgagee,  the 
mortgagee  was  entitled  to  recover  for  a  loss  by 
perils  of  the  sea.  Small  v.  United  Kingdom  Marine 
Mutual  Inmrance  Axm,,  66  L.  J.,  Q.  B.  736 ;  [1897] 
2Q.B.311  ;  76L.T.828;46W.R.24;8A8p.M.C. 
293— C.  A. 

Mortgagees — Insnranee  against  Absolute 

Total  Loss — Payment  offl] — The  mortgagees  of  a 
ship  agreed  with  the  mortgagors  to  effect  an 
insurance  on  the  ship  at  the  mortgagors'  expense, 
the  policy  to  be  held  by  them  as  part  of  their 
security.  After  the  ship  had  sailed,  the  mortgagees 
effected  an  insurance  against  absolute  total  loss 
only.  On  the  voyage  the  ship  was  driven  ashore 
in  a  gale,  and  having  become  a  constructive  total 
loss,  notice  of  abandonment  was  given  by  the 
mortgagees  to  the  underwriters.  The  mortgagees 
imm^iately  gave  notice  that  they  would  look  to 
the  mortgagees  as  if  they  were  their  under- 
writers for  a  full  insurance,  and  recovered  from 
them  the  full  value  of  the  ship.  The  ship 
remained  for  two  months  exposed  to  the  perils 
of  the  sea,  when  she  became  a  complete  wreck, 
and  was  then  sold  without  prejudice  to  the  rights 
of  the  parties.  After  the  s.ile,  but  before  this 
action,  the  mortgage  was  paid  off  : — Held,  in  an 
action  by  the  mortgagees  against  the  underwriters 
claiming  for  an  absolute  total  loss,  that  the  mort- 
gagees, though  their  mortgage  had  been  paid  off, 
had  an  insurable  interest  in  the  ship,  the  mort- 
gagors  having  ceiled  to  them  their  rights  under 
the  policy  when  they  were  paid  the  full  value  of 
the  ship.  Levy  v.  Merclvants  Marine  Insurance 
Co.,  1  Cab.  &  E.  474 ;  52  L.  T.  263 ;  5  Asp.  M.  C.  407. 

10.  Commission. 

BTatnre  of.]— A.,  residing  in  Dublin,  having 
agreed  with  B.  &  C.  at  Jamaica  to  send  out  two 
ships  annually,  for  which  they  were  to  provide 
cargoes,  to  be  consigned  to  him,  chartered  a  ship 
which  was  to  proceed  from  Bristol  to  St.  Thomas, 
where  she  was  to  deliver  an  outward  cargo  (the 
property  of  another  person),  and  thence  to 
Jamaica,  where  she  was  to  take  in  a  cargo  from 
B.  and  C.  for  Dublin,  and,  by  the  terms  of  the 
charterparty,  A.,  in  consideration  of  guaranteeing 
the  homeward  cargo,  was  to  receive  a  commission 
of  24  per  cent,  upon  the  homeward  freight.  The 
ship  was  captured  on  her  passage  from  St. 
Thomas  to  Jamaica ; — Held,  that  A.  had  not 
then  an  insurable  interest  either  in  the  commis- 
sion on  the  freight  or  in  the  commission  on  the 
sale  of  the  homeward  cargo.  Knox  v.  Wood,  1 
Camp.  543  ;  10  R.  R.  746. 

Legality.] — An  insurance  on  the ''commission, 
privileges,"  &c.,  of  the  captain  of  a  ship  in  the 
African  trade,  is  legal.  King  v.  Gloter,  2  Bos.  &  P. 
(N.R.)  206  ;  9  R.  R.  638. 

11.  Expected  Losses. 

On  Collisions.] — Quaere,  whether  an  insurance 
against  damages,  that  a  shipowner  may  be  liable 
to  pay  in  consequence  of  his  ship  running  down 
another,  is  not  illegal.  Delanmj  v.  Rohmtn,  5 
Taunt.  605.  See  Taylor  v.  Dewar,  5  B.  &  S.  58 ; 
33  L.  J.,  Q.  B.  141  ;  10  Jur.  (N.s.)  361  ;  10  L.  T. 
267  ;  12  W.  R.  579. 
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.  On  Xzehange.] — An  underwriter  does  not 
insure  against  any  loss  that  may  arise  from  the 
difference  of  exchange.  Thelluson  y.  Btrwiek,  1 
Esp.  77. 

12.  WAOSBn^o  Policies. 

General  Bnle.] — A  policy  containing  any  of 
the  words  forbidden  by  19  Geo.  2,  c.  37,  s.  1,  is 
illegal,  if  the  insurance  relates  simply  to  "  ship 
{^/}  ships,  steamer  {"J?}  steamers,"  and  does 
not  exclude  British  vessels.  Allkins  v.  Jupe^  46 
L.  J.,  C.  P.  824  ;  2  C.  P.  D.  375 ;  36  L.  T.  851. 

A  policy  was  affected  upon  commission  and 
profit  upon  "ship  {"J^}  ships,  steamer  {"J?} 
steamers";  and  the  following  clause  was  inserted : 
"Warranted  free  from  all  average  and  without 
benefit  of  salvage,  but  to  pay  loss  on  such  part  as 
shall  not  arrive."  The  goo(&  to  which  the  com- 
mission and  profit  insur^  related  were  shipped  on 
board  a  British  vessel,  which  was  lost  by  the  perils 
of  the  sea.  The  assured  having  sued  to  recover 
the  amount  of  the  underwriter's  subscription,  or, 
if  the  policy  were  void,  the  pi'emium  paid  by  the 
assured : — Held,  that  the  policy  was  rendered 
illegal  by  19  Geo.  2,  c.  37,  s.  1,  for  the  insurance 
was  *•  without  benefit  of  salvage,"  nnd  the  terms 
of  the  policy  did  not  exclade  British  ships.    Ih, 

Held,  also,  that  the  illegality  was  so  far  the 
fault  of  the  assured  that  he  could  not  recover 
back  the  premium.    lb. 

The  insured  is  entitled  to  recover  as  for  a  total 
loss,  upon  a  mixed  policy  of  insurance  of  a 
peculiar  sort,  though  a  valued  policy,  if  a  fair 
one,  and  within  the  exception  of  19  Geo.  2,  c.  37, 
8.  2.    Da  Costa  v.  FlHh,  4  Burr.  1966. 

On  Profits.] — A  policy  on  profits  made  "free 
from  average,  but  without  benefit  of  salvage  to 
the  assurer,"  is  void  under  19  Geo.  2,  c.  37,  s.  1. 
Be  Mattos  v.  yorth,  37  L.  J.,  Ex.  116;  L.  R.  3 
Ex.  185  ;  18  L.  T.  797.  S.  P.,  MorHmer  v.  Broad- 
wood,  20  L.  T.  398  ;  17  W.  R.  653. 

An  insurance  on  profits  on  goods  laden  on 
board  a  ship  is  an  insurance  on  goods  within 
19  Geo.  2,  c.  37,  s.  1.  Smith  v.  Reynolds,  1 
H.  &  N.  221  ;  25  L.  J.,  Ex.  337  ;  4  W.  R.  644. 

Therefore  a  policy  declared  to  be  "on  profit 
on  cotton,  say  150  bales,  said  profits  valued  at 
SbOl.j  and  in  case  of  loss  or  accident,  the  policy 
to  be  considered  a  sufficient  proof  of  interest,  and 
the  policy  warranted  free  from  average,  and 
without  benefit  of  salvage,  that  is,  should  the 
vessel  from  any  cause  whatever  be  miable  to  bring 
on  her  cargo,  then  a  total  loss  is  to  be  paid,"  is  a 
policy  on  goods  within  1 9  Geo.  2,  c.  37,  s.  1,  and 
is  therefore  void  as  containing  terms  prohibited 
by  that  statute.    Ih. 

BTo  Broperty.] — An  agreement  to  pay  20Z.  to 
the  defendant  at  the  next  port  a  ship  should 
reach,  provided  that,  if  she  did  not  save  her 
passage  to  China,  he  would  pay  to  the  plaintiff 
1,000/.  at  the  end  of  one  month  after  she  arrived 
in  the  river  Thames,  without  reference  to  any 
property,  though  one  of  the  parties  had  some 
goods  on  board  liable  to  suffer  by  the  loss  of  the 
season,  is  a  wagering  policy.  KeM  v.  Bird, 
Cowp.  583. 

An  insurance  "  on  the  ship,  at  and  from  Bristol 
to  St.  Thomas  and  Jamaica,  and  thence  back  to 
Dublin,  on  commission  valued  at  1,000/.,"  which 
appeared  to  bear  insurance  upon  the  commissions 
expected  to  arise  upon  the  sale  and  disposition  by 
the  plaintiff  in  Dublin,  of  produce  expected  to  be 


shipped  on  board  the  ship  at  Jamaica,  is  a  wager- 
ing policy.  Ktiox  v.  Wtwd,  1  Gamp.  643  ;  10  R.  R. 
746. 

Proof  of  Interest.] — A  memorandum  as  follows : 
"In  consideration  of  forty  guineas  for  100/. 
received  of  ,  we,  who  have  hereunto  sub- 
scribed our  names,  do  for  ourselves,  assume,  engage 
and  promise  that  we  respectively  will  pay  unto 

the the  sum  and  sums  of  money  which  we 

have  hereunto  respectively  subscribed,  in  case  the 
Imperial  Brazilian  mining  shares  be  done  at  or 
above  100/.  per  share,  on  or  before  the  31st 
December,  1829,"  is  a  policy  of  insurance  within 
14  Geo.  3,  c.  48,  and  void,  the  assured  not  being 
interested  in  the  subject-matter  insured  or  his 
name  mentioned  in  the  body  of  the  instrument. 
Paterson  v.  Powell,  2  M.  &  Scott,  399 ;  9  Bing. 
320  ;  2  L.  J.,  C.  P.  13. 

If  a  policy  dispenses  with  all  proof  of  interest, 
it  is  a  wagering  policy  within  19  Geo.  2,  c.  37, 
and  void  ;  but  ic  the  insurer  must  prove  his 
interest,  and  the  policy  only  saves  him  the  trouble 
of  shewing  its  amount,  it  is  a  valued  policy  and 
good.  Murphy  v.  Bell,  4  Bing.  667  ;  1  M.  &  P. 
493  ;  6  L.  J.  (o.s.)  C.  P.  118  ;  29  R.  R.  630. 

Where  a  policy  stipulated  "that  the  goods 
insured  were  and  should  be  valued  at  five  tierces 
of  coffee,  valued  at  27/.  per  tierce,  say  135/.,  that 
policy  to  be  deemed  suflicient  proof  of  interest "  : 
— Held,  that  it  was  void  under  the  statute.    Ih, 

Where  an  insurance  is  interest  or  no  interest 
the  plaintiff  is  not  required  to  prove  his  interest, 
for  the  defendant  cannot  controvert  that.  Bepaha 
V.  Ludlow,  1  Comyns  Rep.  360. 

Abandonment.] — A  wagering  policy  cannot  be 
abandoned  by  the  assure^l  at  any  time.  Kulen 
Ktmp  V.  Vigfie,  1  Term  Rep.  304. 

Interest  or  no  Interest.] — Wager  policies, 
interest  or  no  interest,  were  formerly  valid.  Ame- 
viedo  V.  Cambridge,  10  Mod.  77. 

History  of  policies  with  these  words ;  they  have 
proved  a  great  temptation  to  fraud.  See  Saddlers' 
Co.  V.  Badcock,  2  Atk.  556. 

Policy,  interest  or  no  interest,  without  benefit 
of  salvage.  The  ship  was  captured,  but  afterwards 
arrived  safe  at  her  port  of  delivery  : — Held,  that 
the  underwriters  were  liable.  Spencer  v.  Franco^ 
cited,  2  Burr.  695. 

Warranted  free  from  all  Average  and  without 
Benefit  of  Salvage— 19  Geo.  2,  c.  87—21  ft  22 
Geo.  8,  e.  48 — Ireland.] — A  policy  containing:  a 
provision  that  the  property  insured  is  warranted 
free  from  all  average  and  without  benefit  of 
salvage,  and  tbat  no  further  pi-oof  of  interest  than 
the  policy  shall  be  required  is  a  wagering  policy  ; 
but  is  not  void  at  common  law  and  is  valid  in 
Ireland.  The  statute  19  Geo.  2,  c.  37,  does  not 
apply  to  Ireland  by  21  &  22  Geo.  3,  c.  48  (Ir.) 
Keith  V.  Protection  Marine  Insurance  Co.,  10 
L.  R.,  Ir.  365. 

Beoaptnre — Total  Loss — Wager  Folioy.]— On 
a  policy,  interest  or  no  interest,  a  recapture  after 
being  in  an  enemy's  port  will  not  avail  the 
insurer.    Bean  v.  Bicker,  2  Str.  1260. 

13.  Valued  Policies. 

Validity.] — A  valued  policy  of  insurance  is 
not  to  be  considered  as  a  wagering  policy.  Lewis 
V.  Rucker,  2  Burr.  1167. 

A  wagering  policy,  and  a  policy  on  interest, 
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are  contracts  distinct  in  their  nature  and  inci- 
dents, dmsina  v.  Kafites,  3  Taunt.  512  ;  13  E.  K. 
696. 

It  must  appear  on  the  face  of  the  policy  of 
which  species  the  contract  is.    lb. 

If  the  policy  is  in  the  common  form,  it  is  a 
policy  on  interest.    lb. 

If  goods  are  fraudulently  overyalued  in  a 
policy  with  intent  to  cheat  the  underwriters,  the 
contract  is  entirely  vitiated,  and  the  assured 
cannot  recover  even  for  the  value  actually  on 
board.  Haigh  v.  De  la  Ontr,  8  Camp.  319  ; 
13  B.  B.  813.  And  see  Amery  v.  IlogerSy  1  £sp. 
207. 

Value  Gonelnsive.]— In  a  valued  policy  the 
agreed  total  value  is  conclusive.  Irving  v. 
Manning,  1  H.  L.  Cas.  287.  S.  P.,  Eratmus  v. 
Bank*,  infra. 

On  a  valued  policy,  the  insured  cannot  recover 
more  than  the  actual  loss  which  happened,  at 
the  time  when  he  chose  to  abandon,  naniilton 
v.  Mender  or  Mendez,  2  Burr.  1 198  ;  1  W.  Bl.  276. 

The  value  of  the  ship  insured  stated  in  the 
valued  policy  is  in  the  absence  of  fraud  conclu- 
sive between  the  parties,  however  largely  in 
excess  of  the  true  value.  Barhr  v.  Jansmi,  37 
L.  J.,  C.  P.  105  ;  L.  B.  3  C.  P.  303 ;  17  L.  T. 
473  ;  16  W.  B.  399. 

In  a  valued  policy,  unless  there  is  a  charge  of 
fraud,  in  a  bill  filed  in  chancery  for  discovery, 
to  the  effect  that  the  value  of  the  cargo  insured 
is  below  the  amount  insured,  it  is  sufficient  if 
the  defendant  swears  to  the  value  as  stated  in 
the  invoice.    Aubert  v.  Jacobi,  Wightw.  1 18. 

A  valued  policy  amounts  to  an  agreement  that 
the  particulars  of  value  shall  not  be  inquired 
into — per  Wood,  B.    lb. 

A  policy  was  effected  for  6,000Z.  on  a  ship 
valu^  at  6,000Z.  She  was  run  down  and  sunk 
by  another  ship,  and  the  undei-writers  paid  the 
owners  the  6,000/.  as  for  a  total  loss.  After- 
wards the  sum  of  5,000Z.  was  recovered  in  the 
Court  of  Admiralty  in  respect  of  her  against  the 
owners  of  the  other  ship.  Her  real  value  was 
9,0002. ;  and  there  was  no  other  insurance  upon 
her : — Held,  that  as  between  the  underwriters 
and  the  assured,  her  value  must  be  taken  to  be 
6,000/.  for  all  purposes.  North  of  England  Iron 
Steamship  Inturance  Co.  v.  Arw strong ,  39  L.  J., 
Q.  B.  81  ;  L.  B.  6  Q.  B.  244  ;  21  L.  T.  822  ;  18 
W.  B.  620. 

Openiog  in  Case  of  Partial  Ion.]— The  word 
**  valued  *'  is  an  estoppel  on  both  parties  in  case 
of  a  total  loss,  but  not  in  case  of  a  partial  loss 
(agreed).    Era  mint  v.  Banks,  cited,  3  Dougl.  86. 

An  average  loss  opens  a  valued  policy.  Le 
Cras  V.  Hvghes,  3  Dougl.  81 . 

A  party  insured  by  one  policy  for  1,700/.  on 
the  ship  "  3.,"  valued  at  3,000/.,  and  by  another 
for  2,000/.  on  the  same  ship,  valued  again  at 
8,000/.,  cannot  receive  more  than  3,000/.  on 
the  two  policies.  Irving  v.  Richardson,  1  M.  & 
Bob.  153  ;  2  B.  &  Ad.  193  ;  9  L.  J.  (O.S.)  K.  B.  225. 

The  amount  of  the  valuation  can  only  be  dis- 
puted on  the  ground  of  fraud,  but  the  insurer's 
interest  may  be  contested.  Williams  v.  North 
China  Insurance  Ck  1  C.  P.  D.  757  ;  35  L.  T. 
884  ;  3  Asp.  M.  C.  342— C.  A.  S.  P.  Lidgett  v. 
Secretan,  infra. 

What  Inelnded.] — Under  a  valued  policy  it 
may  be  shewn  what  it  was  that  was  intended  to 
be  valued,  with  a  view  to  disputing  interest  in 


the  whole  subject  of  valuation.     WiUianu  v. 
North  China  Insurance  Co.,  supra. 

The  assured  upon  a  valued  policy  on  freight  i» 
entitled  to  recover  the  whole  amount,  though 
part  of  the  goods  only  was  on  board  at  the  time 
the  ship  was  lost ;  the  rest  being  ready  to  be 
shipped.  Montgomery  v.  Eggington,  3  Term 
Bep.  362  ;  1  B.  B.  718. 

By  a  time  policy  the  ship,  valued  at  2,000/., 
and  goods,  valued  at  8,000/.,  were  insured  in  a 
barter  voyage  to  the  coast  of  Africa,  and  it  waa 
stipulated  that  the  outward  cargo  should  be  con- 
sidered homeward  interest  twenty-four  houis 
after  arrival  at  first  port  or  place  of  trade,  with 
liberty  to  extend  the  valuation  of  the  homeward 
cargo.  The  vessel,  with  the  outward  cargo  on 
board,  arrived  at  Kinsembo,  the  first  place  of 
trade  on  the  coast  of  Africa,  and  there  landed  a 
portion  of  her  cargo ;  and  after  remaining  at 
Kinsembo  more  than  twenty-four  hours,  she 
sailed  thence  with  the  remainder,  without  having 
received  any  other  goods  there,  and  was  tot-ally 
lost : — Held,  that  the  assured  was  only  entitled 
to  recover  upon  this  policy  the  value  of  that 
portion  of  the  cargo  which  was  actually  on  board 
at  the  time  of  the  loss.  Tobin  v.  Harford^  17 
C.  B.  (N.8.)  528 ;  34  L.  J.,  C.  P.  37 ;  10  Jur. 
(N.8.)869;  lOL.  T.  817;  12  W.B.  1062— Ex.  Ch. 

In  an  action  against  an  underwriter  upon  a 
valued  policy,  evidence  of  the  value  of  the  goods 
on  board  having  been  gone  into  at  the  trial,  and 
parts  of  the  cargo  not  covered  by  the  policy 
having  been  included  in  the  calculation,  the 
court  sent  the  case  back  for  a  new  trial  JRiek- 
man  v.  Carstairs,  2  N.  &  M.  562 ;  5  B.  &  Ad.  651  ; 
3  L.  J.,  K.  B.  28. 

What  are.] — ^A  policy  on  "goods  valued  at 
1,400/."  is  a  valued  policy,  without  stating  the 
particulars  of  goods  valued.  Franco  v.  Natusch,, 
1  Tyr.  &  G.  401. 

A  policy  was  effected  upon  freight,  to  **  be 
valued  at  as  under."  The  policy  was  in  the 
usual  form,  containing  the  common  memo- 
randum, which  was  immediately  followed  by  the 
wonls,  "on  freight,  warranted  free  of  capture, 
seizure,  piracy,  detention  or  the  consequence* 
of  any  attempt  thereat."  In  the  margin,  nearly 
opposite  but  a  little  above  these  words,  the  sum 
of  1,300/.  was  written  in  figures : — Held,  that 
this  was  not  a  valued  policy.  Wilson  v.  Nelson^ 
5  B.  &  S.  354  ;  33  L.  J.,  Q.  B.  220  ;  10  Jur.  (N.8.) 
1044  ;  10  L.  T.  523  ;  12  W.  B.  795. 

Beelaration  of  Intereft.] — ^Where  there 


is  a  policy  on  goods  as  may  be  thereafter  declared 
and  valued,  the  declaration  of  interest,  to  be 
available,  must  be  communicated  to  the  under- 
writers, or  some  one  on  their  behalf,  before 
intelligence  is  received  of  the  loss ;  but  the 
declaration  of  interest  is  not  a  condition  pre- 
cedent, and,  if  none  is  made,  the  policy  is  then 
open  instead  of  being  valued,  and,  upon  proof 
of  interest  at  the  trial,  the  assured  will  be 
entitled  to  recover.  Harman  v.  Kingstown,  * 
Camp.  150  ;  13  B.  B.  775. 

Capture.]— Goods  protected  by  a  valued  policy^ 
being  captured,  were  condemned  as  lawful  prize^ 
the  captors  paying  the  freight : — Held,  that  the 
assured  might  nevertheless  recover  as  for  a  total 
loss.  JI<t7vAa//v.i'<irife«r,2Camp.69;llB.B.665. 

Bopain.1 — The  owner  of  a  vessel  effected  two 
policies  of  insurance  upon  her,  one  for  the  out- 
ward voyage,  in  whicn  the  risk  was  "at  and 
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from  London  to  Calcutta,  and  for  thirty  days 
Biter  arrival,"  and  the  other  for  the  homeward 
voyage,  in  which  the  risk  was  "at  and  from 
Oidcutta  to  London."  In  each  policy  the  vessel 
was  valued  at  a  specific  sum.  The  vessel  arrived 
at  Calcutta  damaged  from  an  injury  received 
during  the  outward  voyage  by  striking  on  a  reef, 
and  after  the  expiration  of  the  outward  policy, 
and  when  the  risk  under  the  homeward  'policy 
had  attached,  she  was  totally  destroyed  by  fire. 
At  that  time  her  repairs  rendered  necessary  by 
the  damage  sustained  on  her  outward  voyage 
had  been  begun,  but  were  not  finished.  The 
underwriter  admitted  a  liability  to  a  partial 
loss  under  the  outward  policy,  and  a  total  loss 
under  the  homeward  policy : — Held,  that  such 
losses  were  to  be  assessed  under  each  policy  as  if 
the  other  policy  had  never  been  made,  and  that 
the  loss  under  the  outward  policy  was  to  be 
assessed  on  the  principle  of  the  assured  being 
entitled  to  be  paid  the  diminution  in  value  of 
the  vessel  at  the  end  of  her  voyage  from  the 
damage  which  she  had  received  by  striking  on 
the  reef,  although  all  the  expense  of  repairing 
such  damage  had  not  been  actually  incurred  ; 
and  that  in  assessing  the  total  loss  under  the 
homeward  policy  the  underwriter  was  not 
entitled  to  any  deduction  from  the  valuation  of 
the  vessel  in  the  policy  in  respect  of  the  expense 
of  such  repairs  wnich  had  not  been  incurred,  as 
the  valuation  of  a  vessel  in  a  valued  policy  is, 
in  the  absence  of  fraud  or  wagering,  the  con- 
ventional sum  to  be  paid  if  the  vessel  is  lost, 
whatever  may  then  be  her  actual  value.  Lidgett 
V.  Secretan,  40  L.  J.,  C.  P.  257 ;  L.  R.  6  C.  P. 
616  ;  24  L.  T.  942 ;  19  W.  R.  1088 ;  1  Asp. 
M.  C.  95. 

Sights  of  TTnderwriltert  to  Damages  firom 
Yessel  eansing  Lom.] — ^When  a  vessel  insured 
by  a  valued  policy  is  destroyed  by  collision,  the 
underwriters,  after  paying  the  amount  insured, 
are  entitled  to  the  damages  recovered  from  the 
colliding  vessel,  although  the  amount  insured  by 
the  policy  is  less  than  the  actual  value  of  the 
vessel  insured.  North  of  England  Iron  Steam- 
ship  Insurance  Co,  v.  Armstrtmg,  39  L.  J.,  Q.  B. 
81  ;  L.  R.  5  Q.  B.  244  ;  21  L.  T.  822 ;  18  W.  R. 
520.  See  Simpswi  v.  Thomson,  3  App.  Cas.  279  ; 
38  L.  T.  1  ;  3  Asp.  M.  C.  567— H.  L.  (Sc.) 

Sight    to  Gompeniation  paid  by   Sovereign 

State.] — The  respondents  effected  with  under- 
writers valued  policies  of  insurance  (including 
war  risks)  on  a  cargo,  which  was  afterwards 
destroyed  by  the  "Alabama,"  a  Confederate 
cruiser,  and  the  underwriters  paid  to  the  respon- 
dents as  on  an  actual  total  loss  the  valued  amounts, 
which  were  less  than  the  real  value.  The  United 
States,  out  of  a  compensation  fund  created  after 
the  loss  and  distributed  under  an  act  of  con- 
gress passed  subsequently  to  the  loss,  paid  to  the 
respondents  the  difference  between  their  real 
total  loss  and  the  sum  received  from  the  under- 
writers. Under  the  act  of  congress  no  claim 
was  allowed  for  any  loss  for  which  the  party 
injured  should  have  received  compensation  from 
any  insurer,  but  if  such  compensation  should  not 
have  been  equal  to  the  loss  actually  suffered, 
allowance  might  be  made  for  the  difference ; 
and  no  claim  was  allowed  by  or  on  behalf  of  any 
insurer  either  in  his  own  right  or  in  that  of  the 
party  insured : — Held,  that  the  underwriters 
were  not  entitled  to  recover  the  compensation 
from  the  respondents.    Burnand  v.  Rodoeanachi^ 


51  L.  J.,  Q.  B.  648  ;  7  App.  Cas.  333 ;  47  L.  T. 
277  ;  31  W.  R.  66  ;  4  Asp.  M.  C.  676— H.L.(E.) 

Whole  Sum  Soeovtrable.l — In  the  case  of  a 
valued  policy  on  ship  and  cargo,  the  assured 
must  recover  the  whole  sum  underwritten, 
because  he  could  not  have  any  return  of 
premium  for  short  interest,  if  the  ship  had 
arrived  safe.  MacNair  v.  CouUer,  4  Bro.  P.  C.  450. 

Profiti  on  Cargo.] — See  Barelay  v.  CousifUf 
ante,  col.  1128. 

Value  not  Stated.]— Where  the  valuation 
clause  in  a  policy  is  not  filled  up,  but  at  the 
foot  of  the  policy  the  amount  of  the  insurance  is 
inserted,  such  statement  cannot  be  treated  as 
the  valuation,  if  without  difficulty  the  value 
intended  to  be  protected  can  be  ascertained. 
A^ar  V.  Blundell,  65  L.  J.,  Q.  B.  138  ;  [1896]  1 
Q.  B.  123 ;  15  R.  481 ;  73  L.  T.  648  ;  44  W.  R. 
130  ;  8  Asp.  M.  C.  106— C.  A. 

SxooM  of  Value  beyond  Amount  inaured 
warranted  nninanred— Further  Inaoranee  to 
oo>er  Sitk  of  Underwriter's  Inaolveney.] — See 
General  Insurance  Co,  of  Trieste  v.  Cory,  post,, 
col.  1178. 


14.  Neutbal  OB  Hostile  Propebty. 

Whether  Insurable.] — Neutral  property  taken 
by  a  king's  ship,  but  ordered  to  be  restored  by 
the  Court  of  Admiralty,  though  it  pronounced 
the  cause  of  seizure  good,  is  a  lawful  object  of 
insurance.  Visger  v.  Prescott,  5  Esp.  184 ;  8  R.  R« 
846. 

An  insurance  cannot  be  effected  on  neutral 
property,  though  bound  to  an  enemy's  port. 
Esposito  v.  Bowden,  7  El.  &  Bl.  763 ;  27  L.  J., 
Q.  B.  17  ;  3  Jur.  (N.S.)  1209;  5  W.  R.  732— Ex.  Ch. 

And  where  an  embargo  had  been  laid  on  pro- 
visions in  Ireland,  an  insurance  on  provisions  on 
board  a  vessel  to  an  enemy's  port  was  void. 
Delmada  v.  Motteux,  1  Term  Rep.  85,  n. 

An  insurance  by  a  subject  of  this  country  upon 
foreign  property  does  not  cover  a  loss  by  capture, 
on  a  war  afterwards  taking  place  between  this 
country  and  that  of  the  assured.  Lee^  Ex  parte, 
13  Ves.  64. 

Where  goods,  the  produce  of  Holland,  pur- 
chased in  that  country  during  hostilities  between 
Holland  and  Great  Britain,  by  a  British  agent 
resident  there  and  shipped  for  British  subjects,, 
were  insured  by  them  in  this  country  : — Held, 
that  this  was  a  legal  insurance.  Bell  v.  Gilson, 
1  Bos.  &  P.  345  ;  4  R.  R.  823. 

EveiT"  insurance  on  alien  property  by  a  British 
subject  must  be  understood  within  this  implied 
exception,  that  it  shall  not  extend  to  cover  any 
loss  happening  during  the  existence  of  hostilitiea 
between  the  respective  countries  of  the  assured 
and  the  assurer.  Brandon  v.  Curling,  4  ^ast, 
410 ;  1  Smith,  85  ;  7  R.  R.  592.  S.  P.,  Kellner  v. 
Le  Mesurier,  4  East,  396;  1  Smith,  72  ;  7  R.  R. 
581. 

Legality — ^Ininrance  of  Enemy's  Property.] — 

Insurance  of  enemy's  property  is  illegal,  and  no 
action  can  be  maintained  thereon.  Bristow  v. 
Ttnoers,  6  Term  Rep.  35  ;  3  R.  R.  113,  n. 

Enemy's  Property.]  —  An  underwriter  on 
French  property  in  time  of  peace  is  not  liable 
for  a  loss  occasioned  by  capture  by  a  king's  ship 
during  hostilities  between  France  and  England,. 
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which  commenced  after  the  policy  was  effected, 
and  terminated  before  action  brought.  Qamha 
V.  De  Mesurufr,  4  East,  407  ;  7  R.  R.  500. 

15.  Prize. 

Whether  Insnrable.] — Captors  of  a  ship  seized 
as  a  prize  may  insure  their  interest  therein,  and 
are  not  entitled  to  a  return  of  premium,  although 
afterwards  adjudged  to  be  no  prize,  and  resti- 
tution is  awarded  to  the  owner  by  the  Court  of 
Admiralty.  Boehm  v.  BeM,  8  Term  Rep.  154  ;  4 
R.  R.  620. 

After  an  order  by  the  king  in  council,  gazetted 
on  the  5th  September,  1807,  to  detain  and  bring 
into  port  all  Danish  vessels  ;  a  hired  armed  ship 
of  his  majesty  took  off  Lisbon,  on  the  10th,  and 
carried  in  thither,  a  Danish  vessel ;  and  without 
instituting  any  proceedings  in  the  Admiralty 
Court  there  (though  Portugal  was  an  ally  with 
England  in  the  war),  sold  her  cargo  to  defray  the 
expense  of  repairs  and  took  in  a  loading  on 
freight  for  London,  with  which  she  sailed  on  3rd 
November,  on  which  day  hostilities  were  declared 
against  Denmark,  by  another  order  of  council ; 
and  on  12th  November,  an  insurance  was  made 
by  order  of  the  prize  agent  appointed  by  the 
captors,  in  consequence  of  a  letter  written  by 
him  in  October,  before  the  declaration  of  hostili- 
ties, directing  the  plaintiff  to  insure  "for  my 
account  the  Danish  vessel,  *  Knud  Terkelson,' 
which  has  been  detained  by  his  majesty's  armed 
ship  '  Duchess  of  Bedford,'  and  for  which  I  am 
authorised  to  act  as  agent '' ;  and  concluding  with 
expressing  the  agent's  confidence  that  the  plain- 
tiff would  do  the  best  for  the  interest  of  the  con- 
cerned ;  and  after  such  insurance  was  effected, 
the  king,  by  another  order  of  council,  reciting 
the  circumstances,  adopted  the  insurance : — Held, 
that  his  majesty,  having  a  lawful  possession  of 
the  captured  vessel  through  the  aid  of  his  officers 
and  servants,  whose  possession  was  legalised  by 
the  previous  order  to  detain  Danish  vessels, 
whether  known  to  them  or  not  at  the  time  of  the 
capture,  had  an  insurable  interest  therein,  and 
that  it  was  competent  for  him  to  adopt  the 
insurance  made  by  order  of  the  agent  appointed 
by  the  captors.  Eovth  v.  Thompson,  13  East, 
274  ;  11  East,  428  ;  10  R.  R.  539. 

Upon  a  joint  capture  by  the  army  and  navy, 
the  officers  and  crews  of  the  ships  before  con- 
demnation have  an  insurable  interest  by  virtue 
of  the  Prize  Act,  which  usually  passes  at  the 
commencement  of  a  war.  Le  Cras  v.  Hvghes^ 
3  Dougl.  81  ;  2  Park,  Ins.  (8th  ed.)  568. 

A  prize  taken  by  the  navy  and  army  conjointly 
was  insurable,  on  account  of  the  interest  of  the 
CAptors,  under  45  Geo.  3,  c.  72,  s.  3,  which  granted 
a  prize  so  taken  to  the  joint  captors  after  con- 
demnation, subject  only  to  the  apportionment  of 
the  Crown  as  to  the  respective  shiares.  Stirling 
v.  Vavghan,  11  East,  619  ;  2  Camp.  225. 

The  expectation  arising  from  the  habit  of  the 
Grown  as  to  restoring  a  prize  taken  without 
letters  of  marque  is  an  iiiAurable  interest.  NM4)l 
V.  OoodalL  10  Ves.  157. 

Preliminary  Claim.]— If  a  ship  or  a  cargo 
insured  is  taken  and  condemned  as  prize,  it  is  not 
necessary  for  the  insured  to  make  any  claim  or 
appeal  before  they  call  on  the  underwriters. 
Tyson  v.  Gurney,  3  Term  Rep.  477. 

Beititution— Hotehpot.]— The  ship  "Ross," 
belonging  to  the  plaintiffs,  and  the  ship  "  Atlan- 
tic "  to  Fisher  k  Co.,  and  the  cargoes  to  other 


persons,  were  insured  on  a  former  voyage,  and 
captured  by  the  Spaniards  and  carried  into  Spain ; 
amd  the  underwriters  upon  the  "Atlantic,"  of 
whom  the  defendant  was  one,  paid  as  for  a  total 
loss.  But  while  proceedings  for  condemnation 
were  pending  in  the  prize  court  in  Spain,  Cowan 
(residing  there)  having  been  severally  empowered 
by  the  different  owners  to  claim  restitution,  and 
to  enter  into  compromise  with  the  captors  for 
giving  up  part  of  the  cargoes  on  the  restitution 
of  the  remainder  and  of  the  ships,  and  to  defray 
all  costs  and  charges  thereon,  and  to  forward  the 
ships  and  goods  restored  to  London,  and  to  pay 
all  deman&  on  the  ships  and  goods,  agreed  with 
the  captors,  subsequent  to  the  cessation  of  hos- 
tilities, that  upon  giving  up  to  them  part  of  each 
cargo,  the  rest  and  the  ships  should  be  restored 
for  the  common  benefit  of  the  original  owners  of 
both  ships  and  cargoes,  in  the  lump.  On  which 
Cowan  advised  the  plaintiffs  that  he  should  con- 
sign the  "Atlantic"  to  them,  with  their  own 
ship  the  "  Ross,"  and  draw  bills  on  them  for  the 
general  expenses  of  effecting  the  arrangement 
with  the  captors,  and  for  the  outfit  of  both  ships, 
and  referred  to  this  information  to  guide  them 
with  respect  to  insurance,  on  which  the  plaintiffs 
insured  the  "  Atlantic"  by  a  policy, "  on  ships  or 
on  salvage  charges,  or  on  any  interest  as  may  be 
hereafter  dedai^  by  the  assured  "  ;  and,  after  a 
subsequent  capture  of  her  by  the  French,  brought 
an  action  against  the  defendant  (who  had  also 
underwritten  this  second  policy),  and  averred  the 
interest  to  be  first  in  themselves  ;  and,  secondly, 
in  Fisher  &  Co.,  the  original  owners  of  the  ship 
"Atlantic"  :— Held,  that  the  plaintiffs  had  an 
insurable  interest,  as  well  on  account  of  the 
whole  property  captui-ed  (of  which  they  owned 
the  other  ship  "  Ross  ")  having  been  restored  at 
the  sacrifice  of  part  of  the  cargoes,  for  the  com- 
mon benefit  of  all,  which  created  in  them  a 
hotchpot  interest  in  the  ship  "  Atlantic  "  ;  and 
also  as  representing  Cowan,  who  was  empowered 
to  act  as  an  attorney  for  all  the  original  owners, 
and  to  whom  such  restitution  in  hotchpot  was 
made  for  their  common  benefit,  and  who  had 
incurred  charges  and  drawn  bills  on  the  plaintiffs 
on  account  of  the  common  concern,  which  had 
been  accented  and  paid  by  them  ;  and  Cowan 
having  had  authority  to  insure  from  Fisher  &  Co., 
the  original  owners,  under  their  order,  on  obtain- 
ing restitution,  to  forward  the  ship  to  London, 
and  to  pay  all  claims  and  demands  on  her. 
B4)h€rtson  v.  HamiUoJi,  14  East,  522 ;  13  R.  R. 
303. 

Commiieioners  for  Sale  of  Priiei — Insurable 
Interest.]  —  Commissioners  appointed  by  the 
Crown  for  the  care,  management  and  sale  of  Dutch 
ships  brought  to  this  country  held  to  have  an 
insurable  interest  in  Dutch  ships  captured  by  a 
British  man-of-war  and  on  their  way  to  England, 
under  instructions  to  capture,  with  a  view  to 
their  provisional  detention.  Held,  also,  that  they 
might  recover  upon  a  loss  of  such  ships  by  perils 
of  the  sea,  though  the  loss  happened  after  a 
proclamation  for  general  reprisals  against  the 
Dutch.  Lucena  v.  Crawfurd^  3  Bos.  A:  P.  101 ;  2 
Bos.  &  P.  (N.B.)  269  ;  6  R.  R.  623— Ex.  Ch, 

Commissioners  appointed  under  an  act  of 
parliament  to  take  possession  of  Dutch  ships 
brought  into  ports  of  Great  Britain,  may  insure 
in  their  own  names  such  ships  seized  abroad, 
and  whilst  on  their  voyage  to  Great  Britain. 
Crawfurd  v.  Hunter,  8  Term  Rep.  13  ;  4  R.  R. 
576. 
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16.  Leoal  OB  Equitable. 


Tnutee.]  —  Ingarable  interest  exists  in  a 
trastee  in  respect  of  the  legal  interest  in  a  ship, 
as  in  the  cestui  que  trust  in  respect  of  the 
equitable.  Yallop,Earparte,l5yea.67;  10R.R.24. 

Cestui  qnt  tnigt.]-:-An  equitable  interest  is 
insurable ;  and  both  the  trustee  and  the  cestui 
que  trust  have  an  insurable  interest,  the  former 
in  respect  of  his  legal  interest,  and  the  latter  in 
respect  of  the  equitable  interest.  Houghton  or 
HowtoH,  Ex  parte^  17  Ves.  251  ;  1  Rose,  177  ;  11 
R.  R.  73. 

Voreigntr  Tnutee.] — An  American,  who  is 
owner  of  a  ship  only  as  trustee,  and  would  not 
thereby  be  entitled  to  the  privileges  of  the 
American  flag  under  the  laws  of  his  own  country, 
has  a  sufficient  interest  to  maintain  an  action  on 
a  policy.  Rhind  v.  Wilkijuon^  2  Taunt.  237  ;  1 1 
R.  R.  551. 

17.  AVEBMENT  AND   PBOOF  OF  INTEBEST. 

AyersMiit.]  —  A  defendant  must  plead  the 
plaintiffs  want  of  interest  specially.  MilU  v. 
Campbell,  2  Y.  &  C.  889. 

It  is  necessary  in  a  declaration  on  a  policy 
truly  to  describe  the  interest  on  which  the  policy 
is  effected.  Coh^n  v.  Hannam,  5  Taunt.  101  ; 
14  R.  R.  702. 

So,  the  declaration  must  aver  in  whom  the 
interest  is  vested,  if  it  is  a  policy  on  interest. 
OmsifUY.  Xantes,  3  Taunt.  513  ;  12  R.  R.  696. 

A  declaration  on  a  policy  on  a  foreign  ship 
need  not  aver  any  interest  in  the  assured ; 
though  there  are  no  such  words  as  "  interest  or 
jio  interest "  in  the  policy.  Nantes  v.  Thompson, 
2  East,  385  ;  6  R.  R.  458. 

If  a  British  subject  has  an  interest  in  any  part 
of  a  cargo  on  a  valued  policy,  he  may  recover 
to  the  extent  of  the  policy  on  a  count  averring 
interest  in  himself,  if  he  proves  some  interest, 
although  alien  enemies  may  be  interested  in 
other  parts  of  the  cargo.  FeUe  v.  AguUar,  3 
Taunt.  506  ;  12  R.  R.  695. 

An  averment  of  interest  at  the  time  of  effect- 
ing the  policy  is  immaterial,  and  need  not  be 
proved ;  it  is  sufficient  if  the  plaintiff  is  inter- 
ested at  the  commencement  of  the  risk.  RJuiid 
V.  Wilkinson,  2  Taunt.  237  ;  11  R.  R.  551. 

In  a  declaration  on  a  policy,  the  plaintiff 
averred  that  Messrs.  H.,  at  the  time  of  Meeting 
the  policy,  and  at  the  time  of  the  loss,  were 
interested  in  the  cargo,  which  was  the  subject  of 
the  insurance,  *'  to  a  large  amount,  to  wit,  to  the 
amount  of  all  the  money  ever  insured  thereon  "  ; 
at  the  trial  it  appeared,  that,  previously  to  effect- 
ing the  policy,  Messrs.  H.  htid  admitted  another 
mercantile  house  to  a  joint  concern  in  the  cargo 
insured  : — Held,  that  the  averment  was  supported 
by  the  evidence.  Page  v.  Fry,  2  Bos.  k,  r.  240  ; 
5  R.  R.  583. 

A.  &  B.,  trading  under  the  firm  of  A.  &  Co., 
engaged  in  an  adventure,  and  afterwards  received 
C.  &  D.  as  sharers  therein  ;  a  policy  was  effected 
on  account  of  A.  &  Co.,  and  a  loss  having  hap- 
pened, the  interest  was  averred  in  the  declaration 
to  be  in  A.  &  B.  It  was  left  to  the  jury  to  say 
whether  all  the  adventurers  were  intended  to  be 
included,  which  they  found  in  the  affirmative  : — 
Held,  that  the  plaintifE  was  entitled  to  recover 
accoidingly.  QirnUherg  v.  Shedden,  1  Marsh. 
416  ;  6  Taunt.  14. 


Joint  owners  of  property  insured  for  their 
joint  use  and  on  their  joint  account  cannot 
recover  upon  a  count  on  the  policy,  averring  the 
interest  to  be  in  one  of  them  only.  Bell  v. 
Ansley,  16  East,  141  ;  14  R.  R.  322.  And  see 
Hiscox  V.  Barrett,  16  East,  145,  c. 

Where  the  plaintiffs  averred  that  they  were  the 
persons  residing  in  Great  Britain  who  received 
the  order  for  and  effected  the  insurance  ;  this 
was  considered  as  a  material  averment,  and  not 
sustained  by  evidence  of  a  letter  received  by 
them  after  the  policy  was  effected,  directing 
them  to  make  assurance ;  although  the  policy 
was  originally  on  goods  on  board  the  ship  called 
the  *'Ann,"  or  ships,  or  by  whatsoever  other 
name  the  ship  should  be  named  ;  and  the  plain- 
I  tiffs,  upon  the  receipt  of  the  letter,  procured  a 
;  memorandum  to  be  made  on  the  policy,  signed 
by  the  defendant,  declaring  the  interest  to  he,  on 
board  the  "  Herald,"  the  ship  mentioned  in  the 
letter.    Bell  v.  Janson,  IM.kS.  201. 

Where  the  plaintiff  effected  an  insurance  on 
a  ship,  as  well  in  his  own  name,  as  for  and  in  the 
name  of  all  and  every  other  person,  in  the  usual 
form,  for  the  benefit  of  8.,  an  alien  enemy,  and 
procured  a  licence  to  legalise  the  voyage,  and  a 
loss  happened  ;  and  two  years  afterwanis  S.,  by 
letter  to  the  plaintiff,  adopted  the  insurance  : — 
Held,  that  the  plaintiff  might  recover  against 
the  underwriter,  averring  the  interest  in  S. 
Haged&rn  v.  Oliverson,2  M.  &  S.  485 ;  15  R.  R.  317. 

Property  in  Ship — Proof.] — In  an  action  on  a 
policy,  the  property  in  the  ship  may  be  proved 
by  parol  evidence  of  the  possession  of  the  assured, 
unless  disproved  by  the  production  of  the  written 
documents  of  the  ship  under  the  register  acts. 
Robertson  v.  French,  4  East,  130  ;  4  Esp.  246  ;  7 
R.  R.  535. 

The  production  of  the  register  from  the  custom- 
house is  conclusive  evidence  of  the  ownership. 
Marsh  v.  Robinson,  4  Esp.  98  ;  2  Anstr.  479  ;  3 
R.  R.  617. 

Freight.] — A  shipowner  who  has  entered  into 
contracts  for  freight,  has  an  insurable  interest  in 
the  freight,  though  the  contract  for  freight  is  not 
in  writing.  MUler  v.  Warre,  7  D.  &  R.  1  ;  4 
B.  &  C.  538 ;  1  Car.  &  P.  237  ;  4  L.  J.  (O.s.) 
xL.  B.  8. 

Ooodt.] — In  an  action  on  a  policy  on  goods 
the  bill  of  lading  signed  by  the  captain  is  not 
evidence  to  prove  the  plaintiff's  interest  in  the 
goods.  Dickson  v.  Lodge,  1  Stark.  226 ;  18  R.  R.  764. 

A  bill  of  lading  signed  by  a  master  of  a  vessel 
since  deceased,  for  goods  to  be  delivered  to  a 
consignee  or  his  assigns,  he  paying  freight,  is 
admissible  as  ev^idence  of  the  consignee  having 
an  insurable  interest  in  the  goods.  Haddow  v. 
Parry,  8  Taunt.  303  ;  12  R.  R.  666. 

But  if  the  master  guards  his  acknowledgment 
by  saying,  "  contents  unknown,"  so  that  he  does 
not  charge  himself  with  the  receipt  of  any  goods 
in  particular,  the  bill  of  lading  alone  is  not  evi- 
dence, either  of  the  quantity  of  the  goods  or  of 
property  in  the  consignee.    lb. 

To  prove  an  interest  in  the  insured,  the 
production  of  the  bill  of  lading,  and  the  evi- 
dence of  the  captain  of  the  ship  that  he  had 
the  goods  mentioned  in  it  on  board,  are  sufficient. 
M*Andretp  v.  Bell,  1  Esp.  373. 

A  shipowner,  who  was  in  the  habit  of  receiv- 
ing shipments  of  cotton  to  be  carried  on  deck 
under  ^  clean  bill  of  lading,  at  his  own  risk, 
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entered  into  open  policies  of  insurance  as  to 
which  he  was  bound,  according  to  usage,  to 
•declare  all  his  risks  in  order  of  shipment,  and 
rectify  any  mistake  even  after  loss  known.  His 
agent,  by  negligence  or  mistake,  gave  a  clean  bill 
of  lading  for  a  certain  shipment  and  gave  no 
notice  to  him,  but  such  shipowner,  on  discover- 
ing the  omission,  altered  his  declaration  by 
inserting  this  shipment,  though  after  loss  known : 
— Held,  that  the  shipowner  had  an  insurable 
interest,  as  at  law  a  written  contract  cannot  be 
varied  on  the  ground  of  negligence  or  mistake, 
and  that  he  was  entitled  to  ^ter  the  declaration. 
Stephent  v.  Augtral'mn  Insurance  Co,^  42  L.  J., 
O.  P.12;L.  R.  8C.  P.  18 ;  27  L.  T.  586  ;  21  W.  R. 
228  ;  1  Asp.  M.  C.  458. 

The  mere  fact  of  a  person^s  name  appearing  in 
A  bill  of  lading  as  the  shipper  and  consignee  of 
the  goods  is  only  primft  facie,  and  not  conclusive 
evidence  that  such  person  has  an  insurable  interest 
in  such  goods.  Seagrave  v.  Union  Marine  Insur- 
4ince  Co,,  1  H.  &  R.  302  ;  36  L.  J.,  C.  P.  172 ; 
L.  R.  1  C.  P.  306  ;  12  Jur.  (N.S.)  368 ;  14  L.  T. 
479  ;  14  W.  R.  690. 

S.,  who  was  a  broker,  sold  for  his  principals  on 
commission  a  cargo  of  goods,  which  were  snipped 
under  a  bill  of  lading,  which  made  the  goods 
■deliverable  to  the  order  of  S.  or  his  assigns,  and 
he  retained  the  possession  of  such  bill  of  lading 
until  the  purchaser  had  accepted  a  bill  for  the 
amount  of  the  goods.  S.  was  not  a  factor,  but  a 
mere  agent,  who  had  not  possession  of  the  goods, 
or  any  lien  on  them  for  advances,  commission,  or 
otherwise.  The  goods  were  lost  on  the  voyage  ; 
and  in  an  action  upon  a  policy  which  S.  had 
effected  upon  the  cargo,  the  jury  found  that 
there  was  no  sale  of  the  goods  until  after  their 
loss ;  and  the  judge  ruled  that  S.  had  an  insur- 
able interest,  as  the  bill  of  lading  made  the  goods 
deliverable  to  him  or  his  assigns : — Held,  that 
£uch  ruling  was  wrong  as  a  matter  of  law,  and 
that  S.,  having  in  ffu;t  nothing  to  suffer,  and 
incurring  no  liability  by  the  loss,  had  no  insur- 
Able  interest.    lb, 

SabMTiption  to  Poliey.] — In  an  action  on  a 
policy  on  a  foreign  ship,  where  there  is  a  stipula- 
tion that  the  policy  shall  be  sufficient  proof  of 
interest,  if  there  is  judgment  by  default,  the 
plaintiff,  on  the  writ  of  inquiry,  need  only  prove 
the  defendant's  subscription  to  the  policy,  with- 
out giving  any  evidence  of  interest.  Tlvelltuon 
V.  Fletcher,  1  DougL  316  ;  1  Esp.  78. 

Searchor*!  Report.] — ^A  copy  from  the  custom- 
house of  the  searcher's  report  of  the  cargo  kept 
there  is  evidence.    Johnson  v.  Ward,  6  Esp.  48. 

iBelination  of  the  Courts  to  fsTonr  Interest.] 
— It  is  the  duty  of  the  court  always  to  lean  in 
favour  of  an  insurable  interest,  if  possible,  for  it 
seems  to  me  that  after  underwriters  have  received 
the  premium,  the  objection  that  there  was  no 
insurable  interest  is  often,  as  nearly  as  possible, 
a  technical  objection,  and  one  which  has  no  real 
merit,  certainly  not  as  between  the  assured  and 
the  insurer — per  Brett,  M.R.  Stock  v.  Inglis,  63 
L.  J.,  Q.  B.  366  ;  12  Q.  B.  D.  564  ;  61  L.  T.  449  ;  5 
Asp.  M.  C.  294— C.  A.  See  8,  C,,  on  app.  ante, 
col.  1123. 

VI.  WARRANTIES. 

1.  Construction  Generally,  1148, 

2.  XationaUty,  1149. 

3.  Seatoorthiness, 

a.  Sufficiency  Generally,  ]  160* 


b.  On  Time  Policy,  1154. 

c.  Carrying  Qoods,  1165. 

d.  Crew,  1167. 

e.  Pilot,  1168. 
/.  Repairs,  1168. 

a.  Tackle  and  Furniture,  1159. 

n.  Lighters,  1159. 

i.   Proof,  1169. 
4.  Potitwn  of  Ship,  1161. 
6.  To  Sail  on  a  giten  Day,  1163. 

6.  To  Sail  with  Convoy,  1167. 

7.  ^^eutralUy,U70. 

8.  Against  Conjiecation,  1173. 

9.  Againet  Capture,  1176. 

10.  As  to  Cargo,  1177. 

11.  Uninsurei,  1177. 

12.  Free  from  Average — See  X.,  L068S8, 

col.  1247. 
And  tee  VII.  CONCEALMENT  Aim  Misrepbs- 

8ENTATI0N,  COl.  1178. 

1.  Construction  Generally. 

Warranty  or  Bepresentation.] — ^A  representa- 
tion is  a  statement  or  an  assertion  made  by  one 
party  to  the  other,  before  or  at  the  time  A  the 
contract,  of  some  matter  or  circumstanoe  re- 
lating to  it.  It  is  not  an  int^^al  part  of 
the  oontiact,  and  the  contract  is  not  broken, 
although  the  representation  proves  to  be  untme, 
unless  it  was  made  fraudulently,  and  except  in 
the  cases  of  marine  policies  of  insurance. 
Behn  V.  Burness,  3  B.  &  S.  761 ;  32  L.  J., 
Q.  B.  204 ;  9  Jur.  (N.S.)  620 ;  8  L.  T.  207  ;  11 
W.  R.  496— Ex.  Ch. 

Whether  a  descriptive  statement  in  a  written 
instrument  is  a  mere  representation,  or  whether 
it  is  a  substantive  part  of  the  contract,  is  a  ques- 
tion of  construction  for  the  court  to  determine.  lb, 

A  statement  in  a  contract  descriptive  of  the 
subject-matter  of  it,  or  of  some  material  inci- 
dent thereof,  when  intended  to  be  a  substantive 
part  of  the  contract,  is  generally  regarded  as 
a  warranty  or  a  condition  on  the  failure  or  non- 
performance of  which  the  other  party  may, 
provided  the  condition  has  not  been  partially 
executed  in  his  favour,  repudiate  the  contract  in 
toto.    Tb. 

In  policies  and  charterparties  the  word  "  war- 
ranty "  is  synonymous  with  condition.    lb. 

Whatever  is  written  in  the  margin  of  a  policy 
of  insurance  is  a  warranty,  and  must  be  liter- 
ally complied  with.  De  Hahn  v.  Hartley,  1 
Term  Rep.  343  ;  2  Term  Rep.  186  ;  1  R.  R.  221. 

If  a  stipulation  is  written  on  a  separate  paper, 
though  pinned  or  wafered  to  the  policy,  it  is  not 
a  warranty,  but  only  a  representation.  Paweon 
V.  Bamevelt,  1  Dougl.  12,  n. 

A  warranty  inserted  in  a  policy  must  be  liter- 
ally and  strictly  complied  with :  a  representa- 
tion to  the  underwriter  need  only  be  substan- 
tially performed ;  but,  if  false  in  a  material  point, 
it  will  avoid  the  policy.  Pawton  v.  Watson, 
Cowp.  786  ;  1  Dougl.  11,  n. 

A  warranty  does  not  include  any  thing  not 
necessarily  implied  in  it;  therefore  a  warranty 
that  a  ship  should  have  twenty  guns  was  held 
not  to  mean  also  that  she  should  have  the  neces- 
sary complement  of  men  to  work  all  the  guns. 
Hyde  v.  Bruce,  3  DougL  213.  And  see  per  Lord 
Eldon,  Bees  v.  Berrington,  2  Ves.  541. 

A  false  warranty  in  a  policy  will  vitiate  it, 
though  the  loss  happens  in  a  mode  not  affected 
by  the  falsity.  Woomer  or  WooUner  v.  MuHman^ 
1  W.  BL  427 ;  3  Burr.  1419. 
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The  statements  as  to  the  state  of  the  ship  and 
as  to  the  voyage  contained  in  a  slip  of  paper 
attached  to  the  policy  by  a  wafer,  held  not  to  be 
a  warranty  but  representations  only.  £ize  ▼. 
Metcher,  1  DougL  12,  n.  (4). 

Sxtont  of.] — A  representation  made  to  the  first 
underwriters  extends  to  all  the  others.  Barber 
V.  Fletcher,  1  DougL  305. 

Bat  in  another  case  it  was  doubted  how  far  a 
representation  made  to  one  underwriter  should 
be  taken  to  extend  to  the  rest,  and  what  should 
be  evidence  of  it.  Mareden  v.  Beidj  3  East, 
572  ;  7  R.  R.  616.  And  see  Bell  v.  Caretairs,  14 
East,  374  ;  2  Camp.  G44  ;  12  R.  R.  557  ;  11  R.  R. 
593. 

The  rule  that  a  representation  made  to  the 
first  underwriter  is  made  to  the  other  under- 
writer questioned  by  Lord  Ellenborough.  Far- 
ester  v.  Pigtm,  1  M.  &  S.  13  ;  3  Gamp.  380. 

No  evidence  can  be  received  of  representations 
made  by  the  insurance  broker  to  other  under- 
writers than  the  defendant,  subsequently  to  the 
first  underwriter;  and  evidence  of  represen- 
tations to  the  first  underwriter  is  received  more 
on  precedent  than  on  reason.  Brine  v.  Feather- 
etoMe,  4  Taunt.  869 ;  14  R.  R.  689.  See  also 
Provincial  Insurance  Co.  v.  Zedue,  post,  coL 
1162. 

By  Broker.] — A  representation  made  by  an 
insurance  broker  when  the  names  of  the  under- 
writers are  put  upon  a  slip,  is  binding  on  the 
assured,  unless  qualified  or  withdrawn  by  some 
communication  upon  the  subject  between  that 
time  and  the  execution  of  the  policy.  Edwards 
V.  Footner,  1  Camp.  530. 

The  broker  who  insured  shewed  to  the  under- 
writers a  paper  detached  from  the  policy  stating 
that  the  ship  was  to  sail  with  twelve  guns  and 
twenty  men.  There  were  no  men  or  guns  on 
board  when  the  policy  was  subscribed  and  only 
ten  guns  and  six  swords  and  sixteen  men  when 
she  sailed: — Held,  that  the  statement  was  a  repre- 
sentation and  not  a  warranty,  and  that  the  policy 
was  in  force.      Pawstm  v.  Fwerj  1  DougL  12,  n. 

2.  Nationality. 
And  see  7,  Neutbality. 

Insuring  a  ship  by  an  English  name  does  not 
amount  to  a  warranty  or  a  representation  that 
she  is  an  English  ship.  Clapham  v.  Ctflogan,  3 
Camp.  382. 

Where  a  policy  described  the  insurance  to  be  on 
goods  on  board  the  ship  called  "  The  American 
ship  President,"  this  was  taken  to  be  all  the  name 
of  the  ship,  and  not  a  warranty  of  her  being  an 
American  ship  called  the  "  President."  And  where 
the  policy,  after  such  name,  had  the  words  ^'  or  by 
whatever  other  name  the  ship  should  be  called," 
it  was  holden  to  be  no  variance  that  the  real 
name  of  the  ship  was  the  *^  President "  ;  the 
indentity  of  the  ship  meant  to  be  insured  with 
that  name  being  proved.  Le  Mesurier  v. 
Vaughan,  6  East,  382  ;  2  Smith,  492  ;  8  R.  R. 
500.  S.  P.,  Hall  V.  Molintfux,  6  East,  385,  n. ;  8 
R.  R.503. 

A  warranty  of  a  ship  being  American  does  not 
mean  that  she  is  American  built,  but  that  she  is 
the  property  of  an  American  subject.  Wilson  v. 
Bacfthouse,  Peake's  Add.  Cas.  119. 

A  policy  was  effected  by  the  shippers  on  gold, 
portion  of  the  cargo  of  a  ship  to  sail  from  London 
to  Constantinople.    At  the  time  of  the  insurance 


the  vessel  was  English,  but  subsequently,  and 
before  sailing,  she  was  sold  to  a  Russian  company 
and  received  a  certificate  as  a  Russian  ship,  her 
British  certificate  of  registry  being  cancelled. 
On  the  voyage  she  was  wrecked  in  Turkish 
waters  and  within  the  jurisdiction  of  the  port 
of  Constantinople,  where  by  convention  all 
shipping  disputes  were  determined  by  the  law  of 
the  country  whose  fiag  the  ship  bears,  in  the 
consular  court  of  such  country.  The  gold  was 
taken  on  shore  before  any  expense  was  incurred 
about  the  remainder  of  the  cargo  or  the  ship,  and 
was  deposited  with  the  Russian  authorities. 
The  ship  having  become  a  total  wreck,  and  legal 
proceedings  having  been  taken  in  the  court  of 
the  Russian  consulate,  the  owners  of  the  gold 
were  compelled,  in  order  to  obtain  possession  of 
it,  to  pay  a  sum  of  money  for  salvage  claims  and 
legal  expenses  incurred  in  respect  of  the  ship  and 
the  rest  of  the  cargo,  and  adjudged  to  be  charge- 
able on  the  gold.  Some  of  these  charges  wo^d 
not  have  been  incurred  had  the  vessel  remained 
under  the  English  flag  and  subject  to  the  English 
law,  and  had  the  salvage  claims  been  adjusted 
according  to  that  law : — Held,  first,  that  there 
being  no  express  warranty  in  the  policy  against 
change  of  nationality,  none  could  be  implied, 
and  the  insurers  could  not  take  advantage  of 
the  change  to  escape  from  or  to  limit  their 
liability.  Bent  v.  Smith,  38  L.  J.,  Q.  B.  144  ; 
L.  R.  4  Q.  B.  414  ;  20  L.  T.  868  ;  17  W.  R.  646. 

Held,  also,  that  these  payments  were  a  loss,  the 
direct  consequence  of  the  wreck  which  enabled 
the  Russian  authorities  to  enforce  them,  and  as 
such  were  within  the  perils  insured  against,  and 
must  be  borne  by  the  insurers.    lb. 

A  representation  that  cargo  insured  was 
Swedish,  which  was  true  in  fact,  though  con- 
tradicted by  sentence  of  a  French  admiralty 
court : — Held,  not  to  prevent  the  assured  recover- 
ing,   yonnen  v.  Reiiy  16  East,  176. 

Absence  of  documents  required  by  French 
ordinances  : — Held,  not  to  prevent  assured  from 
recovering.    lb. 

Policy  on  a  ship  warranted  American.  Sentence 
of  Frence  prize  court  at  St.  Domingo,  condemning 
the  ship  to  captor  either  as  not  being  American, 
or  as  not  being  properly  documented  as  Ameri- 
can, is  conclusive  evidence  that  she  was  not 
American.  Baring  v.  Claggett,  or  Christie,  3 
Bos.  &  P.  201  ;  5  East,  398  ;  4  R.  R.  520  ;  6  R.  R. 
759  ;  7  R.  R.  719. 

A  ship  warranted  to  belong  to  a  particular 
state  must  be  properly  documented  as  such. 
Rich  V.  Parker,  7  Term  Rep.  705  ;  4  R.  R.  552. 
S.  P.,  Barzillay  v.  Lewis,  3  DougL  126. 


3.  Seawobthinbss. 

a.  Snfiolenoy  Generally. 

Implied  Warranty  of.] — There  is  an  implied 
agreement  on  the  part  of  the  assured  that  the 
ship  insured  shall  be  in  a  proper  state  and  con- 
dition to  perform  the  voyage.  MiUs  v.  Roebiuik, 
1  Park,  Ins.  (8th  ed.)  460. 

Diielofnre  of  Befooti.] — As  an  assured  im- 
pliedly warrants  the  ship  insured  to  be  sea- 
worthy, whatever  forms  an  ingredient  in  sea- 
worthiness is  not  necessary  to  be  disclosed  by 
the  assured  to  the  underwriter  in  the  fir^ 
instance,  unless  information  upon  the  subject  is 
particularly  called  for,  and  then  the  assured 
must  disclose  truly  what  he  knows  in  the  respect 
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required.    Haywood  v.  Rogers^  4   East,   590 ;  1 
Smith,  289  ;  7  R.  R.  638. 

At  what  Period.] — A  ship  may  be  seaworthy 
in  harbour,  in  a  state  which  would  not  be  suffi- 
cient for  a  voyage  ;  therefore,  on  a  policy  at  and 
from  the  port  at  which  the  ship  was  undergoing 
repairs  at  the  time  of  insurance : — Held,  that 
although  not  seaworthy  for  a  voyage,  she  was 
sufficiently  so  in  harbour,  and  there  was  no 
breach  of  the  implied  warranty.  Hihhert  v. 
Martin,  1  Camp.  538.  S.  P.,  Forbes  v.  mUm,  1 
Park  on  Ins.  (8ih  ed.)  472. 

A  ship  is  seaworthy  if  she  is  sufficiently  fur- 
nished for  the  service  in  which  she  is  for  the 
present  time  engaged.  Annen  v.  Woodnum,  3 
Taunt.  299  ;  12  R.  R.  663. 

Therefore,  a  ship  much  out  of  repair  is  sea- 
worthy in  harbour,  and  is  protected  under  the 
word  "  at."    lb. 

The  implied  warranty  of  seaworthiness,  in  a 
policy  on  a  ship,  does  not  extend  to  her  being 
seaworthy  at  every  port  which  she  leaves  in  the 
course  of  her  voyage.  lioldsioorth  v.  Wise, 
1  M.  &  Ry.  673  ;  7  B.  &  C.  794  ;  6  L.  J.  (O.S.)  K.  B. 
134  ;  31  R.  R.  299. 

The  implied  warranty  of  seaworthiness  refers 
to  the  commencement  of  the  risk ;  the  only 
exception  is  where  pilots  are,  or  a  particular 
description  of  crew  is,  necessary  in  certain  parts 
of  the  voyage.  HollingwortJi,  or  Holltngsworth 
V.  Brodrlck,  7  A.  &  E.  40  ;  2N.  &  P.  608  ;  8  L.  J., 
Q.  B.  80  ;  1  Jur.  430. 

Different  Stages  of  Vojage.] — A  ship 


insured  at  and  from  New  Orleans  to  Liverpool. 
She  was  lying  on  the  mud  in  the  Mississippi  and 
was  seaworthy  for  that  position  ;  but  her  bottom 
was  worm-eaten,  so  that  she  was  unfit  for  a  sea 
voyage.  She  sailed,  and  before  reaching  the  sea 
her  bottom  was  put  into  good  repair : — Held, 
that  the  policy  attached.  Oliverson  v.  Lough- 
man,  4  M.  &  S.  346. 

Action  for  loss  of  ship  insured  by  a  time  policy. 
Demurrer  to  a  plea,  that  during  the  time  for 
which  the  ship  was  insured,  and  before  the  loss,  the 
ship  was  unseaworthy  and  might  and  ought  to 
have  been  repaired  and  kept  seaworthy  by  the 
assurer,  the  plea  not  alleging  that  the  assurer 
knew  of  the  unseaworthiness  or  that  the  non- 
repair caused  the  loss,  upheld.  Hollingworth  v. 
Brodrick,  supra. 

Sffeot  of  lending  to  8ea  in  nnieaworthj  Con- 
dition.]— If  a  shipowner  knowingly  and  wilfully 
sends  his  ship  to  sea  in  an  unseaworthy  condi- 
tion, the  knowledge  and  wilfulness  are  essential 
elements  in  the  consideration  of  his  claim  to 
recover  on  an  insurance  policy.  But  there  is  no 
implied  warranty  of  seaworthiness  in  a  time 
policy.  Dudgeon  v.  Pembroke,  46  L.  J.,  Ex.  409  ; 
2  App.  Cas.  284  ;  36  L.  T.  382  ;  25  W.  B.  499  ;  3 
Asp.  M.  C.  393— H.  L. 

Ship  linking  in  line  weather — Faoti  railing 
Preinmption  of  Vnieaworthineii.  ] — See  Dudgeon 
V.  Pembroke,  supra,  and  cases  supra,  col.  1088. 

Ininranee    of    Ooodi  —  Vnieaworthineu   of . 
Ship.] — ^Where  the  ship  was  unseaworthy  at  the 
commencement  of  the  voyage  and  was  obliged  to 
put  into  a  port,  and  some  goods  were  spoilt  and 
obliged  to  be  sold  : — Held,  that  the  shipper  of  | 
the  goods  could  not  recover  against  his  insurer, 
although  he  knew  nothing  as  to  the  seaworthiness  \ 
or  otherwise  of  the  ship.     Oliver  v.  Cowley,  1 
Park,  Ins.  (8th  ed.)  470. 


Ininrer  not  aware  of  Vnaeaworthineu.]— A 

ship  sailed  from  the  Thames  repaired  and  sea- 
worthy, as  the  owner  and  shipwright  thought, 
but  beforp  reaching  Portsmouth  wa^  leaky  and 
was  condemned  as  unfit  to  proceed : — Held,  that 
the  underwriters  were  discharged.  Lee  v.  Beeeh, 
1  Park,  Ins.  (8th  ed.)  468. 

From  Capture.] — A  ship,  to  be  seaworthy, 
must  be  provided  with  storm-sails,  and  rendered 
as  secure  as  possible  from  capture,  as  well  as 
from  the  perils  of  the  sea.  Wedderburn  v.  Bell. 
1  Camp.  1  ;  10  R.  R.  615. 

Kentrality.]  —  A  neutral  vessel  is  not  sea- 
worthy unless  she  is  provided  with  documents  to 
prove  her  neutrality.  Steel  v.  Lacy,  3  Taunt. 
285  ;  12  R.  R.  658. 

Wliat  Voyage.]— By  the  law  of  marine  insur- 
ance there  is  an  implied   warranty  in  every 
insurance  of  a  ship  that  the  vessel  shall  be  sea- 
worthy, by  which  is  meant  that  she  shall  be  in  a 
fit  state  as  to  repairs,  equipment  and  crew,  and 
'  in  all  other  respects  to  perform  the  voyage  in- 
;  sured,  and  to  encounter  the  orrlinary  perils  at 
I  the  time  of  sailing  upon  it.    If  the  assurance 
I  attaches  before  the  voyage,  it  is  enough  that  the 
I  state  of  the  ship  is  commensurate  to  the  risk  ; 
I  and  if  the  voyage  is  such  as  to  require  a  different 
complement  of  men,  or  state  of  equipment  in 
different  parts  of  it,  as  if  it  was  a  voyage  down 
a  canal  or  a  river,  and  thence  to  and  on  the 
open  sea,  it  is  enough  if  the  vessel  is,  at  each 
stage  of  the  navigation  in  which  the  loss  hap- 
pened, properly  manned  and  equipped  for  it. 
But  the  assured  makes  no  warranty  to  the  under- 
writers that  the  vessel  shall  continue  seaworthy, 
or  that  the  master  or  crew  shall  do  their  duty 
during  their  voyage,  and    their  negligence  or 
misconduct  is  no  defence  to  an  action  on  the 
policy  when  the  loss  has  been  immediately  occa- 
sioned by  the  perils  insured  against.    Blecard  v. 
Shepherd  or  tJinnmercial  Marine  Itisurance  Co. 
V.  Namaqua  Mining  Co.,  14  Moore,  P.  C.  471 ;  5 
L.  T.  604  ;  10  W.  R.  186— P.  C. 

The  seaworthiness,  of  which,  in  the  absence  of 
express  stipulation,  there  is  an  implied  warranty 
in  every  voyage  policy,  is  a  relative  term  depend- 
ing on  the  nature  of  the  ship  as  well  as  of  the 
vovage  insured.  Clapham  v.  Langt&n,  34  L.  J., 
Q.B.  46  ;  10  L.  T.  875  ;  12  W.  R.  1011— Ex,  Ch. 
S.  P.,  Burgess  v.  Wickham,  3  B.  &  S.  669 ;  35 
L.  J.,  Q.  B.  17  ;  8  L.  T.  47  ;  11  W.  R.  992. 

Therefore,  on  a  policy  "  on  a  voyage  from  the 
Tyne  to  Odessa,"  it  being  shewn  that  the  vessel 
was  an  iron  steamer  of  very  light  draught  of 
water,  constructed  for  river  navigation  only, 
that  this  was  disclosed  to  the  underwriters  before 
the  policy  was  effected,  and  the  dimensions  of 
the  vessel  then  stated  to  them,  and  that  (though 
it  was  impossible  to  make  her  fit  to  encounter 
the  ordinary  perils  of  ocean  navigation)  the  ship 
had  been  made  as  seaworthy  as  her  size  and  con- 
struction would  admit ;  the  underwriters  were 
held  liable  on  her  being  lost  by  the  perils  insured 
against.    lb. 

Three  vessels,  insured  on  a  voyage  from  L.  to 
G.,  were  warranted  to  sail  from  L.  on  or  before 
the  15th  of  August.  L.  was  on  a  river,  and 
bridges  crossed  the  river  below  L.,  so  that  the 
vessels  could  not  insert  their  masts,  and  the 
depth  of  water  would  not  allow  of  the  heavier 
anchors  and  other  apparel  of  the  vessels  being 
put  on  board.    They  all  left  L.  before  the  loth. 
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and  arrived  at  A.,  at  the  mouth  of  the  river, 
where  they  were  supplied  with  necessaries  ^or  a 
short  coasting  voyage  to  M.,  to  which  they  pro- 
ceeded, and  were  there  fully  provided  for  their 
long  sea  voyage  to  G.  By  a  local  law.  vessels 
were  requiretl  to  go  to  M.  for  certificates  to 
entitle  them  to  sail,  but  they  might  have  been 
fully  equipped  for  sea  at  A.  if  the  materials  had 
been  sent  there  from  M. ;  but  this  would  have 
caused  expense  and  possibly  delay.  One  of  the 
vessels  was  ready  to  leave  M.  some  days  before  the 
others,  but  was  detained  in  order  to  have  their 
company,  on  the  alleged  ground  of  safety.  They 
all  left  M.  on  the  23rd,  which  was  as  soon  a.s 
was  practicable  after  their  certificates  had  been 
granted  ;  and  they  were  subsequently  lost  at 
sea  : — Held,  that  as  the  nature  of  the  voyage 
required  different  preparations  for  different  {)or- 
tions  of  it,  and  the  vessels  had  been  pro|)erly 
equipped  for  each  portion,  the  warranties  of 
seaworthiness  had  been  complied  with,  and  the 
vessels  had  "  sailed  on  their  voyage  "  before  the 
15th  of  August.  Btruillon  v.  Lupt&n^  15  C.  B. 
(N.S.)  113  ;  33  L.  J.,  C.  P.  37  ;  10  Jur.  (N.8.)  422  ; 
8  L.  T.  575  ;  11  W.  R.  966. 

Held,  also,  that  the  delay  of  the  third  vessel 
was  reasonable.    Ih. 

Though  there  are  different  degrees  of  sea- 
worthiness, according  to  the  nature  of  the  voyage, 
yet,  where  there  are  several  stages  in  a  voyage, 
which  involve  different  equipments,  a  vessel 
must  be  seaworthy  for  each  stage  at  the  com- 
mencement of  each  stage.  Quebec  Marine 
Insurance  Co.  v.  Commercial  Bank  of  Canada, 
infra. 

BqIm  of  Aitoeiation.1 — The  rules  of  an 


insurance  association  provided  that,  "  should  any 
vessel  entering  the  association  proceed  on  an 
American  voyage,  her  insurance  should  cease." 
Another  rule  was,  that  the  managing  under- 
writers should  survey  each  ship  insured,  in  hull 
and  materials,  once  a  year,  without  distinction^ 
and  order  such  stores  and  repairs  as  they  might 
deem  necessary,  which  stores  must  be  got  and 
repairs  done  on  due  notice  being  given,  other- 
wise the  ship  should  not  be  insured.  The  policies 
were  all  to  be  time  policies  for  one  year : — Held, 
that  the  effect  of  not  complying  with  an  order  of 
the  managing  underwritera  was,  that  the  ship 
must  be  considered  unseaworthy,  and  the  policy 
which  had  before  been  effected  on  her  void. 
StewaH  v.  WiUon,  12  M.  &  W.  11 ;  13  L.  J.,  Ex. 
27  ;  7  Jut.  1020. 


Inland  Policy.  J — A  policy  headed  "  Inland 


Hull  policy "  insured  the  ship  "  West "  against 
perils  of  lakes,  rivers,  canals,  fires,  jettisons, 
except  damage  from  rottenness,  inherent  defects, 
and  other  unseaworthiness,*'  "  at  and  from  Mon- 
treal to  Nova  Scotia."  At  the  commencement  of 
the  voyage  the  boiler  was  defective,  and  after 
leaving  Quebec,  and  on  getting  into  salt  water, 
the  "  West "  met  with  bad  weather  and  was  lost : 
— Held,  that  the  warranty  of  seaworthiness  at 
the  commencement  of  the  voyage  applied, 
although  the  policy  was  an  inland  policy,  the 
voyage  being  expressed  by  the  policy  to  be  from 
Montreal  to  Halifax.  Quebec  Marine  Insurance 
Co.  V.  Commercial  Bank  of  Canada,  39  L.  J.,  P.  C. 
53;  L.  R.  3  P.  C.  234;  22  L.  T.  569;  18  W.  R.  769. 


Sxpreit  Warranty.] — The  express  pro- 


vision  as  to  seaworthiness  in  the  policy  did  not 
exclude  the  implied  warranty.    lb, 

VOL.   XIII. 


Inland  Veisol  mod  for  Oooan.^ — ^When  a 

vessel  built  for  inland  navigation  is  insured  for 
an  ocean  voyage,  there  is  an  implic<l  warranty 
that  she  shall  be  made  as  seaworthy  for  the 
voyage  as  such  a  vessel  can  be  made  by  ordinary 
available  means.  Turnbull  v.  Jan^on,  36  L.  T. 
635  ;  3  Asp.  M.  C.  433— C.  A. 

A  steamer  of  light  construction,  built  for  inland 
navigation  in  Trinidad,  was  insured  for  the  voyage 
out.  On  the  voyage  she  broke  in  two  at  sea,  and 
went  down.  In  an  action  on  the  jwlicy,  the 
jury  found  that  the  vessel  was  not  seaworthy  as 
an  ocean-going  vessel,  and  was  not  made  as  sea- 
worthy as  she  might  have  been  by  oixlinary 
available  means : — Held,  that  on  these  findings 
the  defendant  was  entitled  to  judgment.    lb. 

Poliey  on  Salya^o.] — In  a  voyage  policy  on 
salvage  there  is  an  implied  condition  or  warranty 
of  seaworthiness.  Kndl  v.  Hooper,  2  H.  &  N. 
277  ;  26  L.  J.,  Ex.  377 ;  5  W.  R.  791. 

It  being  now  well  established  as  a  rule  of  law 
that  in  an  insurance  for  a  voyage,  either  on  ship 
or  on  goods,  or  on  freight,  a  warrant  of  sea- 
worthiness, for  the  voyage  of  the  ship  insured,  or 
of  the  ship  in  which  the  goods  are  carried,  is  to 
be  implied,  but  seaworthiness  being  a  relative 
term,  and  the  question  of  what  it  involves  in 
each  case  being  one  of  fact,  there  is  no  exception 
to  the  rule  in  the  case  of  an  insurance  on  sal- 
vage, that  is,  on  ship  and  cargo,  in  respect  of  the 
lien  of  the  insured  for  salvage  service  rendered, 
there  being  no  exclusion  of  such  a  warranty ;  and 
words  in  the  policy,  reciting  that  the  ship  and 
cargo  must  have  been  abandoned  by  the  original 
crew  and  taken  into  port  by  the  salvor,  the 
insured,  in  whose  interest  the  insurance  is 
effected,  do  not  amount  to  an  implied  exclusion 
of  it,  being  merely  explanatory  of  the  interest 
insured.    lb. 

The  question  to  what  extent  the  vessel,  under 
such  circumstances,  is  to  be  seaworthy,  is  for  the 
jury,  who  will  say  whether  the  ship  was,  at  the 
commencement  of  the  voyage,  in  such  a  state  as 
to  be  reasonably  capable  of  performing  it.    lb. 

b.  On  Time  Policy. 

Ho  Implied  Condition.] — By  the  law  of  Eng- 
land, in  a  time  policy  effected  on  a  ship  then  at 
sea,  there  is  no  implied  condition  that  the  ship 
shall  be  seaworthy  on  the  day  when  the  policy  is 
intended  to  attach.  6ih%on  v.  Small,  4  H.  L.  Cas. 
363  ;  1  C.  L.  R.  363 ;  17  Jur.  1131. 

In  a  time  policy,  there  is  not  an  implied 
warranty  that  the  ship  is  seaworthy  wherever 
she  may  be,  or  however  situateil,  at  the  com- 
mencement of  the  risk ;  but  only  that  she  is 
seaworthy  so  far  as  the  assured  could  provide  for 
her  being  so  when  the  risk  commenced ;  e.g.  if 
she  was  in  a  port  at  the  time  that  she  was  in  a 
proper  condition  for  such  a  port :  if  at  sea,  that 
she  was  seaworthy  when  the  particular  voyage 
commenced  ;  the  term  "  seaworthy  "  in  a  policy 
for  time,  as  in  a  voyage  policy,  implying  not 
necessarily  fitness  to  go  to  sea,  but  fitness  tc 
encounter  the  hazards  of  the  situation  in  which 
she  is  placed  when  the  risk  attaches.  S.  C,  in 
the  exchequer  chamber,  16  Q.  B.  128  ;  20  L.  J., 
Q.  B.  152  ;  15  Jur.  325. 

A  time  policy  contains  no  implied  warranty 
of  seaworthiness,  either  at  the  commencement 
of  the  risk  or  at  any  other  time.  Per  Willes,  J., 
in  Thompson  v.  Hopper,  El.  Bl.  &  El.  1049  ;  27 
L.  J.,  Q.  B.  441  ;  6  W.  R.  857. 
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To  a  declaration  on  a  policy  alleged  to  have 
been  made  on  the  1st  of  May,  1852,  "at  and 
from  the  meridian  of  the  day  of  sailing  from 
Suez,  to  the  meridian  of  the  20th  of  March,  1853,*' 
averring  that  afterwards  the  ship  set  sail  and 
depart^  from  Suez,  and  that  the  day  of  her  so 
sailing  from  Suez  was  after  the  20th  of  March, 
1852,  and  before  the  20th  of  March,  1858,  and 
that  after  the  meridian  of  the  day  of  sailing  from 
Suez,  and  before  the  meridian  of  the  20th  of 
March,  1853,  the  ship  was  by  the  perils  of  the 
sea  wholly  lost,  the  aefendant  pleaaed  that  the 
ship  was  not  at  the  time  of  sailing  from  Suez,  or 
at  any  time  on  the  day  of  sailing  from  Suez,  or  at 
any  time  afterwards  during  the  continuance  of 
the  risk  in  the  insurance  mentioned,  seaworthy  : 
— Held,  that  the  plea  was  no  answer  to  the 
action,  the  policy  being  in  substance  a  time 
policy  ;  and,  consequently,  there  being  no  implied 
warranty  that  the  vessel  was  seaworthy  on  the 
day  when  the  policy  was  intended  to  attach. 
Mieliael  v.  Tredwin,  17  C.  B.  651 ;  26  L.  J., 
C.  P.  88. 

In  a  time  policy  the  law,  in  the  absence  of 
special  stipulations  in  the  contract,  does  not 
imply  any  warranty  that  the  vessel  should  be 
seaworthy.  Jhidgeon  v.  Pembrohe^  46  L.  J.,  Q.  B. 
409  ;  2  App.  Cas.  284  ;  36  L.  T.  382  ;  26  W.  R. 
499  ;  3  Asp.  M.  C.  393— H.  L.  (E.) 

Continiiing  Obligation.] — In  an  action  brought 
for  a  total  loss,  by  stranding,  within  the  time  of 
the  runniug  of  a  time  policy,  after  leaving  an 
intermediate  port,  the  defence  was  that  at  the 
time  of  the  loss  the  vessel  was  unseaworthy  by 
reason  of  an  insufficient  crew,  she  having  sailed 
from  the  intermediate  port  without  sufficient 
hands  to  work  the  vessel,  although  she  had 
sufficient  crew  at  the  time  she  stiurted  for  the 
voyage  : — Held,  that  the  warranty  of  seawor- 
thiness in  a  time  policy,  at  the  commencement 
of  the  risk,  is  not  a  continuing  obligation  cast 

rn    the   as.<«ured  while  the  risk  is  running. 
Mns  V.  Heycock^  8  Moore,  P.  C.  351 ;  1  G.  L.  B. 
406 ;  6  Moore  Ind.  App.  861. 

Weather  proximate  oauee  of  Lom — ConBtme- 
tiye  Total  Lose.] — ^A  wooden  barque,  over  twenty 
years  old,  just  past  her  half-time  survey,  was 
Insured  for  twelve  months  from  December  2nd. 
She  sailed  on  December  3rd,  reached  Bio,  and 
sailed  again  for  Astoria.  She  met  with  heavy 
weather  off  the  Horn,  and  had  to  run  for  Bar- 
bados, in  consequence  of  straining  and  leaking. 
She  was  found  to  be  not  worth  repairing,  her 
timbers  for  the  first  time  being  found  to  be 
rotten,  and  it  was  found  that  the  leakage  was 
due  to  her  defective  state  and  the  weather : 
— Held,  that  the  proximate  cause  of  the  loss 
being  weather,  the  underwriters  were  liable 
for  a  constructive  total  loss ;  no  finding  as  to 
whether  she  was  seaworthy  when  the  risk  began. 
Kenneth  v.  Moore^  10  Ct.  of  Sess.  Cas.  (4th  ser.) 
647. 

o.  Oarryinff  Goods. 

Implied  Condition.] — To  an  action  by  a  ship- 
owner against  a  shipper  of  goods  to  recover  his 
proportion  of  average  loss,  he  pleaded  that  his 
promise  was  subject  to  a  condition,  viz.  that  the 
ship  was  seaworthy  at  the  commencement  of  the 
voyage,  and  that  she  was  not  seaworthy  : — 
Held,  a  bad  plea.  Sckloat  v.  Her  tot,  1 4  C.  B.  (N.8.) 
69  ;  32  L.  J.,  C.  P.  211  ;  10  Jur.  (N.8.)  76  ;  8  L.  T. 
246  ;  11  W.  B.  696. 


He  also  pleaded,  that  there  never  was  any- 
express  promise  to  the  effect  in  the  declaratioa 
mentioned ;  that  the  ship  was  unseaworthy  at 
the  commencement  of  the  voyage,  and  that  the 
average  loss  was  occasioned  and  arose  from  and 
in  consequence  of  such  unseaworthiness  : — Held, 
a  good  plea,  inasmuch  as  it  shewed  that  the 
shipowner's  actionable  negligence  and  miscon- 
duct produced  the  very  daimige  for  which  he 
sought  to  recover  contribution  from  the  shipper. 
lb. 

Ship  and  Cargo.] — ^A  policy  was  made  "on 
wine  in  casks,  on  or  under  deck,"  in  a  named 
ship.  The  wine  was  stowed  wholly  on  deck,  and 
so  loaded  the  ship  was  unable  to  stand  the  rough 
weather  which  she  encountered,  except  by  jetti- 
son of  the  wine ;  she  was,  however,  in  respect  of 
herself  and  the  underdeck  cargo,  at  no  time  in 
very  real  danger,  on  account  of  the  facility  with 
which  the  deck  cargo  could  be  got  rid  of,  which 
was  effected  by  staving  in  the  casks  of  wine 
The  weather  was  of  the  rough  character  to  be 
expected  at  the  time  of  the  year.  In  an  action 
against  the  underwriters  for  the  loss  of  the  wine : 
— Held,  that  the  warranty  of  seaworthiness 
implied  on  voyage  policies  extends  to  the  ship 
including  the  cargo,  and  is  not  fulfilled  if  the 
ship  only  can  be  made  safe  on  an  ordinary  voyage 
by  the  destruction  of  the  insured  cargo.  DanielU 
or  Daniels  v.  Harris,  44  L.  J.,  C.  P.  1  ;  L.  R.  10 
C.  P.  1 ;  31  L.  T.  408 ;  23  W.  R.  86  ;  2  Asp. 
M.  C.  418. 

Deek  Cargo.l—A  ship  sailing  from  British 
North  America  for  a  port  in  the  United  Kingdom, 
with  part  of  the  cargo  on  deck,  in  violation  of 
16  &  17  Vict.  c.  107,  ss.  170,  171,  172,  is  not  a 
statutory  unseaworthiness.  WilMtn  v.  Rankin^ 
85  L.  J.,  Q.  B.  87;  L.  R.  1  Q.  B.  162;  13 
L.  T.  664  ;  14  W.  R.  198— Ex.  Ch.  See,  post, 
coL  1207. 

Warranted  no  Iron — Steel.]  —  A  policy  of 
insurance  on  a  ship  contained  a  clause,  "  War- 
ranted no  iron,  or  ore,  or  phosphate  cargo, 
exceeding  the  net  registered  tonnage."  In  an 
action  on  the  policy  against  the  underwriters  : — 
Held,  that  the  warranty  was  broken  by  shipping 
a  quantity  of  steel  in  excess  of  the  net  registered 
tonnage.  Hart  v.  Standard  Marine  Insurafiee 
Co.,  58  L.  J.,  Q.  B.  284 ;  22  Q.  B.  D.  499 ;  60 
L.  T.  649 ;  37  W.  R.  866 ;  6  Asp.  M.  C.  368— 
C.A. 

Condition  ai  to  Ooodi.] — It  is  not  a  condition 
precedent  to  the  attaching  of  a  policy  on  goods 
against  sea  risks,  that  the  subject  of  insurance 
should,  at  the  commencement  of  the  voyage,  be 
fit  to  encounter  the  ordinary  vicissitudes  of  a 
voyage.  Koehel  v.  Saunders,  17  C.  B.  (H.S.)  71  ; 
33  L.  J.,  C.  P.  310  ;  10  Jur.  (N.S.)  920  ;  10  L.  T. 
695  ;  12  W.  R.  1106. 

Ship  Crerloaded— Bifloharge.l — A  ship  insured 
at  and  from  a  port,  sailed  on  her  voyage  in  an 
unseaworthy  state,  in  consequence  of  having 
a  greater  cargo  than  she  could  safely  carry.  The 
defect  was  discovered  before  any  loss  accrued, 
and  part  of  the  cargo  was  discharged,  and  a  lo6s 
subs^uently  accrued,  in  no  degree  attributable 
to  her  having  been  overladen  in  the  early  part 
of  the  voyage  : — Held,  that  the  underwriters  were 
liable  for  such  loss.  Weir  v.  Aberdeen,  2  B.  &  Aid. 
320 ;  20  R.  R.  450. 
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d.  Grew. 

Hegligenee  of.] — Underwritera  are  responsible 
for  the  miscondact  or  negligence  of  the  captain 
and  crew,  but  the  owner,  aa  a  condition  prece- 
dent, is  bound  to  provide  a  crew  of  competent 
skill.  Shore  v.  Bentall,  7  B.  &  C.  798,  n. ;  1 
M.  &  Ry.  Ill  ;  31  R.  R.  302,  n. 

Where,  in  a  policy  on  a  voyage  up  the  Medi- 
terranean, on  the  coast  of  Spain,  the  underwriters 
stipulated  that  they  would  not  be  liable  higher 
up  the  Mediterranean  than  Tarragona,  the 
assured  could  not  recover,  where  the  captain  of 
the  ship,  through  entire  ignorance  of  the  coast, 
which  the  occasion  and  the  terms  of  the  policy 
required  him  to  distinguish,  went  into  Barcelona, 
nn  enemy's  port,  which  is  higher  up  than 
Tarragona  ;  for  this  was  either  a  deviation  with- 
out any  just  cause,  or  there  was  a  failure  of  an 
implied  warranty  on  the  part  of  the  assured, 
that  a  captain  and  crew  of  competent  skill  and 
knowledge  for  the  declared  purpose  of  the  voyage 
should  be  provided.  Tait  v.  Lerl^  14  East,  481  ; 
13  R.  R.  289. 

Iniiifleioiiey.] — The  underwriters  were  not 
liable  where  the  crew  was  insufficient,  in  not 
having  a  person  on  board  able  to  take  the 
captain's  place  on  his  being  dangerously  111,  and 
the  ship  was  consequently  obliged  to  deviate 
from  her  course  to  find  a  person  to  direct  her. 
Clifford  v.  Hunter,  M.  &  M.  103  ;  3  Oar.  &  P.  16. 

The  question,  whether  a  ship,  on  a  voyage 
from  Madras  to  London,  is  not  seaworthy  if  she 
has  no  person  on  board  her,  besides  the  captain, 
who  is  capable  of  navigating  her,  is  a  question  of 
fact  for  the  jury,  and  not  a  question  of  law  to  be 
determined  by  the  judge.    Ih» 

As  a  full  complement  of  men  is  not  necessary 
in  harbour,  a  ship  does  not  seem  to  be  seaworthy 
for  want  of  a  crew  till  she  sails  on  the  voyage 
without  a  crew.  Amten  v.  Woodmaiiy  3  Taunt. 
299  ;  12  R.  R.  663. 

Where  a  ship  sailed  on  her  outward  voyage 
from  Liverpool  to  Cuba,  vnth  a  crew  of  thirteen 
men,  and,  on  her  arrival  at  the  latter  place,  three 
had  died  and  two  deserted  there,  and  the  captain 
could  only  procure  eight  men  for  the  whole  of  the 
homewanl  voyage,  and  two  for  Montego  Bay  in 
Jamaica  (ten  men  being  a  competent  crew  to 
navigate  the  vessel)  ;  and  he  accordingly  touched 
at  Montego  Bay  for  the  sole  purpose  of  landing 
those  two  men  and  procuring  others  in  their 
stead,  which  he  did  ;  and  the  vessel  was  lost  by 
the  perils  of  the  sea  in  proceeding  from  thence  on 
the  voyage  to  Liverpool : — Held,  that  on  a  policy 
from  Cuba  to  Liverpool,  the  ship  was  not  sea- 
worthy as  to  her  crew  for  the  whole  of  her 
homeward  voyage  when  she  sailed  from  Cuba ; 
or  that,  even  if  she  then  had  a  sufficient  crew, 
the  touching  at  Montego  Bay  was  a  deviation  ; 
and  that  the  circumstances  of  her  having  become 
seaworthy  by  having  a  sufficient  crew  at  the  time 
of  the  loss  did  not  entitle  the  assured  to  recover 
against  an  underwriter  on  the  policy.  Forthaw 
v.  Cluihert,  6  Moore,  369;  3  Br.  &  B.  158  ;  23 
R.  R.  596.  See  also  GraJiam  v.  Barras,  post, 
coL  1163. 

Abienoo.l — Where  the  assured  have  once  pro- 
vided a  sufficient  crew,  the  negligent  absence  of 
all  the  crew  at  the  time  of  the  loss  is  no  breach 
of  the  implied  warranty  that  the  ship  should  be 
properly  manned.  Btuk  v.  Royal  Exchange 
Auurance  Co,,  2  B.  &  Aid.  73  ;  20  R.  R.  350.    And 


see  Bishop  v.  Pentland,  7  B.  &  C.  214  ;  1 
M.  &  Ry.  49  ;  6  L.  J.  (O.S.)  K.  B.  6  ;  31  R.  R. 
177. 

Wliere  no  Contraet.]~A  plea  to  an  action  on 
a  policy  that  the  master  of  the  vessel  on  which 
the  policy  was  effected  had  not  entered  into  an 
agreement  in  writing  with  the  seamen,  pursuant 
to  5  &  6  Will.  4,  c.  19,  s.  2,  wherefore  the  voyage 
was  illegal,  is  ill,  as  the  non-compliance  Mrith  the 
statute  by  the  master  did  not  make  the  voyage 
itself  illegal  or  the  vessel  unseawortby.  Redmond 
V.  Sfmth,  2  D.  &  L.  280  ;  8  Scott  (N.B.)  250  ; 
13  L.  J.,  C.  P.  159  ;  8  Jur.  711. 

Hnmber  of.] — A  warranty  on  the  marc^in  of  a 
policy, )'  thirty  seamen  besides  passengers,  means 
thirty  persons  belonging  to  the  ship's  company, 
including  cook,  sargeon,  boys,  &c.  Bean  v. 
Stupart,  1  Dougl.  11. 

e.  PUot. 

Absonof  ol] — ^A  ship,  homeward  bound  to  the 
port  of  London,  received  a  pilot  at  Orfordness,  as 
directed  by  5  Geo.  2,  c.  20,  and  dropped  him  before 
she  reached  her  moorings  in  the  river  Thames, 
after  which,  before  she  was  safely  moored,  an 
accident  happened  and  the  vessel  was  sunk  ;  the 
underwriter  on  the  ship  and  cargo  was  held  dis- 
charged from  his  liability,  there  not  being  a  pilot 
on  board  at  that  time,  though  it  did  not  appear 
that  the  loss  was  directly  imputable  to  want  of 
skill  in  those  who  navigated  the  vesseL  Zaw  v. 
HoUingeuxfrth,  7  Term  Rep.  160.  See  Bixon  v. 
Sadler,  5  M.  &  W.  415  ;  9  L.  J.,  Ex.  48  :  and  8 
M.  &  W.  895— Ex.  Ch.,  supra,  coL  1101. 

A  captain  neglecting  to  employ  a  pilot  where 
necessary,  discharges  the  insurers.  Holling' 
worth  or  Hollitujetwrth  v.  Brodr'wk,  7  A.  &  £. 
40  ;  2  N.  &  P.  608  ;  8  L.  J.,  Q.  B.  80  ;  1  Jur.  430. 

f.  BejMdra* 

Insufficient.]  —  Where  a  vessel  had  been 
lengthened,  and  insured  for  a  foreign  voyage,  but 
the  new  parts  were  not  fastened  with  hanging 
knees : — Held,  that  she  was  not  seaworthy  for 
such  a  voyage  at  the  commencement  of  the  risk. 
Watt  V.  MorrU,  1  Dow,  32. 

To  a  declaration  upon  a  policy  for  twelve 
months,  which  stated  that  the  vessel  was  lost  by 
the  perils  of  the  sea,  a  plea  that,  after  the  policy, 
the  ship  became  unseawortby,  that  she  could 
have  been  rendered  seaworthy,  that  the  plaintiff 
neglected  to  repair  her,  and  that  by  reason  of  the 
premises,  she  remained  in  an  unseawortby  state 
until  the  time  of  the  loss,  is  bad,  as  it  should,  at 
all  events,  have  stated  that  the  plaintiff  knew  of 
the  unseaworthiness,  and  that  he  had  an  oppor- 
tunity of  repairing  her.  HolUngeworth  v.  Brod- 
rich,  supra. 

Where  a  vessel  is  sent  to  sea  in  a  state  not  fit 
for  the  particular  voyage,  and  without  encounter- 
ing any  more  than  ordinary  risk  is  obliged,  owing 
to  the  defective  state  in  which  she  sailed,  to  put 
into  a  port  for  repair,  the  shipowner,  though  the 
defects  were  not  known  to  him,  and  he  has  acted 
without  fraud,  cannot  recover  against  the  insurer 
the  expenses  of  such  repairs  as  were  rendered 
necessary  in  consequence  of  the  unsea worthy 
state  of  the  vessel,  though  there  is  no  war- 
ranty of  seaworthiness.  Fatoetu  v.  Sartfield, 
6  EL  &  Bl.  192  ;  25  L.  J.,  Q.  B.  249 ;  2  Jur. 
(N.B.)  665. 

87—2 
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ff.  Tackle  and  Furniture. 

Cables.] — Under  the  implied  warranty  as  to 
seaworthiness,  it  is  necessary  not  only  that  the 
hull  of  the  vessel  should  be  tight,  staunch,  and 
strong,  but  that  she  should  be  also  furnished 
with  ground-tackling  sufficient  to  encounter  the 
ordinary  perils  of  the  sea  ;  and  therefore,  where 
it  appeared  that  the  best  bower-anchor  and  the 
cable  of  the  small  bower-anchor  were  defective, 
the  vessel  was  not  seaworthy.  Wilkie  v.  Oeddes^ 
3  Dow,  57;  15  R.  R.  17. 

In  a  policy  by  a  member  of  a  mutual  insurance 
club,  there  was  a  memorandum  that  "  all  ships 
were  to  be  inspected  and  approved  by  a  com- 
mittee of  the  club,  and  that  all  chain-cables 
were  to  be  properly  tested"  : — Held,  in  an  action 
for  a  loss,  that  it  was  not  a  condition  precedent 
which  made  it  necessary  for  the  insured  to  prove 
that  a  chain-cable  had  been  tested  previously  to 
the  voyage.  I/arrUon  v.  Dou{flaM,  6  N.  &  M. 
380  ;  3  A.  &  E.  396  ;  1  H.&  W.'380. 

Xedieinei.] — ^When  the  sickness  of  the  master 
or  crew  is  set  up  as  an  excuse  for  deviation,  it  is 
incumbent  on  the  assured  to  shew  that  proper 
medicines  and  necessaries  for  the  voyage  were 
on  board,  in  a  case  where  the  nature  of  the 
voyage  requires  that  there  should  be  a  surgeon 
on  ^xird.  Wool/  v.  Claggett^  3  Esp.  257  ;  6 
R.  R.  830. 

Warranted  to  have  twenty  Gam — Ininfficlent 
Ken  to  man  them.]  —  Warranty  that  a  ship 
had  twenty  guns.  It  is  no  breach  of  warranty 
that  she  has  twenty-five  men  only,  sixty  being 
required  to  man  the  guns.  Hide  v.  Bruce^  3 
Dougl.  213. 

h.  Lisriitem. 

On  an  insurance  of  goods  on  a  voyage  policy, 
until  the  same  are  safely  landed  at  the  ]x)rt  of 
discharge,  "  including  all  risks  to  and  from  the 
ship,**  there  is  no.  implied  warranty  that  the 
lighter  used  at  the  end  of  the  voyage  to  convey 
the  goods  from  the  ship  to  the  shore  shall  be 
seaworthy  for  that  purpose.  Lane  v.  Xixon^ 
35  L.  J.,  C.  P.  243  ;  L.  R.  1  C.  P.  412  ;  12  Jur. 
(N.8.)  392  ;  14  W.  R.  641. 

Where  there  is  a  warranty  that  a  ship  shall  set 
out  upon  a  voyage  seaworthy,  the  insurer  is  to  be 
liable  for  the  ordinary  incidents  in  the  usual 
course  of  the  voyage.  If  the  hiring  of  lighters 
at  the  end  of  the  voyage  is  one  of  the  usual 
incidents,  the  insurer  must  take  the  consequence 
of  the  local  lighters  being  unfit  to  put  the  goods 
on  shore.    lb, 

L  Proof. 

Opinion.] — Upon  a  question  concerning  the 
seaworthiness  of  a  ship,  after  the  evidence  of 
persons  who  have  been  examined  as  to  her  con- 
dition, experienced  shipwrights,  who  never  saw 
her,  may  be  called  to  say,  whether,  upon  the 
facts  sworn  to,  she  was,  in  their  opinion,  sea- 
worthy or  not.  BeckwUh  v.  Syaehotham^  1 
Camp.  117;  10  R.  R.  652.  S.  P.,  Tliornton  v. 
Royal  Exchange  Co.^  Peake,  23. 

Onus  of  Proof.] — In  an  action  on  a  policy  of 
insurance  it  was  proved  at  the  trial  that  the 
vessel  put  back  from  inability  to  proceed  eleven 
days  after  she  started  on  her  voyage  :  the  judge 
directed  the  jury  that  the  time  which  elapsed 
between  setting  sail  and  putting  back  was  suffi- 
ciently short  to  shift  the  onus  of  proof  from  the 


underwriters,  and  make  it  incumbent  on  the 
assured  to  prove  that  the  unseaworthiness  arose 
from  causes  occurring  subsequently  to  setting 
sail : — Held,  a  misdirection.  Pickup  v.  Thame* 
Marfne  Insurance  Co.,  47  L.  J.,  Q.  B.  749 ;  3> 
Q.  B.  D.  694  ;  39  L.  T.  341  ;  26  W.  R.  689 ;  4 
Asp.  M.  C.  43— C.  A. 

It  is  a  clear  and  established  principle,  that  if 
a  ship  is  seaworthy  at  the  commencement  of  the 
risk,  though  she  becomes  otherwise  in  one  hour 
afterward^  the  warranty  is  complied  with,  and 
the  underwriter  is  liable.  Watton  v.  Clarke  1 
Dow,  344 ;  14  R.  R.  73. 

But  where  the  inability  of  a  ship  to  perform 
the  voyage  insured  appears  in  a  short  time  from 
the  period  of  her  setting  sail,  the  presmnption 
is,  that  the  Inability  arose  from  causes  existing 
previously  to  the  commencement  of  the  voyage, 
and  that  she  was  not  then  seaworthy.    Ih, 

The  age  of  a  Khip  is  not  of  itself  any  proof  of 
unseaworthiness,  but  is  of  weight  in  evidence. 
Ih, 

Where  a  ship  sailed,  and  soon  afterwanls. 
encountered  a  storm,  became  leaky,  put  back, 
and  was  found,  on  survey,  to  be  materially 
decayed,  and  a  damage  was  discovered  which 
coukl  not  fairly  be  considered  as  the  effect  of 
the  storm : — Held,  that  she  was  not  seaworthy 
when  she  sailed  on  the  voyage  insured  ;  and  that, 
on  a  question  as  to  seaworthiness,  honesty  of 
intention  is  no  answer,  but  the  fact  of  seaworthi- 
ness must  appear,  or  otherwise  the  underwriter 
is  discharged  ;  and  though  a  vessel,  after  sailing, 
encounters  a  storm,  yet,  unless  the  damage  which 
renders  her  unfit  for  the  voyage  can  be  fairly 
considered  as  the  effect  of  such  storm,  the 
implied  warranty  is  not  complie<l  with.  BottgUu- 
V.  Scougall,  4  Dow,  269  ;  16  R.  R.  69. 

A  ship,  soon  after  her  sailing  on  a  voyage 
insured,  was  found  to  be  unfit  for  sea ;  the 
question  whether  she  was  seaworthy  at  the  com- 
mencement of  the  risk  or  the  voyage  (when  not 
otherwise  ascertained)  must  be  decided  by 
rational  inference  from  the  circumstances.  And 
a  ship  is  prim&  facie  to  be  deemed  seaworthy ; 
but  if  it  is  found,  soon  after  her  sailing,  that  she 
is  not  sound,  without  probable  and  adequate 
cause,  by  stress  of  weather  or  otherwise,  to* 
account  for  it,  the  rational  inference  \a,  that, 
notwithstanding  appearances,  she  was  not  sea- 
worthy.   Parker  v.  PotU,  3  Dow,  23  ;  15  R.  R.  1. 

Estoppel  by  Agreement.]  —  In  an  action 
against  the  underwriters  of  a  policy  for  a  total 
loss,  the  declaration  stated  that  they  agreed  that 
the  ship  should  be  considered,  and  was  thereby 
allowed  to  be,  seaworthy  in  her  hull,  tackle  and 
materials  for  the  voyage,  the  insured  declaring, 
that,  to  the  best  of  their  belief,  and  according  to> 
their  knowledge  and  information,  the  ship,  at 
the  time  of  the  insurance,  was,  in  all  respects^ 
seaworthy  for  the  voyage ;  that  the  vessel, 
during  her  voyage,  by  stormy  winds  and  tem- 
pestuous  weather,  and  by  the  force  and  violence 
of  the  winds  and  waves,  became  leaky,  strained, 
riven  and  damaged,  insomuch  that  by  means 
thereof  it  became  necessary  for  her  preservation 
for  her  to  sail  to  the  nearest  port  of  safety  ;  that 
she  accordingly  sailed  to  the  nearest  port  of 
safety ;  that  on  her  arrival  there,  she  was  unfit 
to  prosecute  her  voyage  without  being  repaired 
and  refitted ;  that  she  was  found  to  be  unsea- 
worthy  and  unfit  to  prosecute  her  voyage,  unless 
great  repairs  were  done  upon  her ;  that  such 
repairs   could  not   be   done ;  that   it  was  not 
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possible  to  obtain  any  repairs  sufficient  to  enable 
her  to  proceed  on  her  voyage,  or  to  proceed  to 
4Uiy  other  poi-t  to  be  repaired ;  that  it  became 
expedient  and  necessary  to  abandon  the  voyage 
and  to  sell  the  ship,  and  that  the  ship  was  sold  : 
by  means  of  which  premises  the  voyage  was  not 
performed,  and  the  vessel  was  wholly  lost  to  the 
Assured: — Held,  that,  whether  the  loss  of  the 
vessel  was  occasioned  by  unseaworthiness  or  by 
perils  of  the  sea,  the  underwriters  were  bound  by 
their  admission,  and  could  not  dispute  the  sea- 
worthiness. Parjitt  V.  Thompson,  13  M.  &  W. 
392;  I4L.  J.,  Ex.  73. 

Held,  also,  on  motion  in  arrest  of  judgment, 
that  it  sufficiently  appeared  that  the  loss  of  the 
vessel  was  occasioned  by  the  perils  insured 
against.    Ih. 

Verdict  againit  Evidenoe — Second  new  Trial 
xeftised.] — In  an  action  on  a  policy  of  insurance, 
the  jury  having  found  a  verdict  for  the  plaintiff 
on  a  question  of  seaworthiness,  the  court  granted 
a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  A  second 
jury  having  found  a  verdict  for  the  plaintiff  on 
the  same  evidence,  the  court  refused  to  grant  a 
second  new  trial  (Vaughan,  J.,  and  Coltman,  J., 
dissentientibus).  Foster  v.  Steele^  3  Bing.  (N.O.) 
S92  ;  5  Scott,  25  ;  6  L.  J.,  C.  P.  265. 

Ck>nsolidation — ^Befual  to  open.] — The  court 
having  granted  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  evidenoe  in  a  question 
of  seaworthiness,  and  having  refused  a  second 
new  trial  upon  a  verdict  the  same  way,  upon  the 
same  evidence ;  refused  also  to  open  the  consoli- 
dation rule  and  re- try  the  question  in  another 
action  against  another  underwriter  on  the  same 
policy.  Foster  v.  AlceB,  3  Bing.  (N.c.)  896  ;  4 
l^cott,  535. 

4.  Position  op  Ship. 

Safety  on  a  given  Day.] — A  policy  on  a  ship 
at  and  from  H.  to  V.,  with  a  warranty  that  the 
ship  was  "  in  port  '*  on  a  previous  day,  means  the 
port  of  H.,  and  it  is  not  sufficient  that  she  was 
safe  in  some  other  \vyri  on  that  day.  Colhy  v. 
Hunter,  M.  &  M.  81 ;  3  Car.  &;  P.  7. 

In  a  representation  that  a  ship  was  seen  safe 
on  such  a  day,  and  had  performed  two-thirds  of 
her  voyage,  if  it  turns  out  that  she  had  got  as 
far  as  was  represented,  but  was  lost  two  days 
before  the  day  mentioned,  the  mistake  is  material, 
and  makes  the  policy  void.  Maedoioall  v.  Fraser, 
1  Dougl.  260. 

Time  of  Day.] — Goods  were  insured  from 

the  lading  of  them  on  board  the  ship,  lost  or  not 
lost,  and  warranted  well  on  a  particular  day ; 
the  ship  was  lost  on  that  day,  before  the  policy 
was  underwritten ;  and  it  was  holden  that  the 
undei'vn'iter  was  liable,  for  the  warranty  is  com- 
plied with  if  the  ship  was  safe  at  any  time  of 
that  day.  Blaekhurst  v.  CocheU,  3  Term  Bep. 
360 ;  1  R.  R.  717. 

Hot  to  enter  St.  Lawrenee  after  eertain 
Date.] — When  a  ship  is  insured  on  a  time  policy 
at  and  from  Montreal,  to  trade  between  the 
Island  of  Newfoundland^  Nova  Scotia,  Cuba, 
and  Quebec  and  Montreal,  and  the  policy  con- 
tains a  stipulation  in  the  following  words  :  *'  Not 
allowed  under  this  policy  to  enter  the  Gulf  of 
St.  Lawrence  before  the  25th  April,  nor  to  be  in 
the  Gulf  after  the  15th  November  ;  nor  to  pro- 
ceed to  Newfoundland  after  the  1st  December, 


or  before  the  loth  March,  withoat  payment  of 
additional  premium,  and  leave  first  obtained, 
war,  risk,  and  sealing  voyages  excepted " ;  the 
policy  is  not  to  be  construed  as  declaring  that 
the  vessel  may  proceed  from  any  of  the  ports 
named  in  the  policy  to  Newfoimdland  on  or 
before  the  1st  December,  notwithstanding  it 
might  have  to  pass  through  the  Gulf  after  the 
15th  November ;  but  under  that  clause  the  vessel 
is  neither  to  be  in  the  Gulf  after  the  15th 
November,  nor  to  proceed  to  Newfoundland 
from  any  port  after  the  1st  December ;  and  if 
the  ship  enters  the  Gulf  after  the  15th  November 
she  commits  a  breach  of  warranty  within  the 
words  of  the  policy,  and  the  underwriters  are  not 
liable  for  any  loss  occurring  in  consequence  of 
that  breach,  unless  they  accept  abandonment 
with  a  knowledge  of  the  breach.  Provincial 
Insurance  Co.  of  Canada  v.  Led%tc,  43  L.  J., 
P.  C.  49  ;  Lu  R.  6  P.  C.  224 ;  31  L.  T.  141  ;  22 
W.  R.  929  ;  2  Asp.  M.  C.  338— P.  C. 

A  time  policy  of  marine  insurance  on  A-'s 
ship,  from  the  29th  of  May,  1878,  to  the  28th  of 
May,  1879,  contained  the  words  "warranted  no 
St.  Lawrence  between  the  1st  of  October  and 
the  1st  of  April."  The  vessel  was  lost  on  the 
voyage  home.  The  underwriters  refused  A.*8 
claim  for  a  total  loss  on  the  ground  of  breach  of 
warranty,  inasmuch  as  the  vessel  had  navigated 
in  the  Gulf  of  St.  Lawrence  during  the  pre- 
scribed period.  A.  contended  that  the  above 
words  referred  exclusively  to  the  river  St.  Law- 
rence. Admittedly  no  general  custom  of  mer- 
chants could  be  proved  ;  but  the  facts  established 
that  the  gi'eat  river  which  discharges  the  waters 
of  the  North  American  lakes,  and  the  gulf  into 
which  it  flows,  both  bear  the  name  of  "  St, 
Lawrence  "  ;  that  the  navigation  of  both,  though 
of  the  gulf  in  a  less  degree  than  of  the  river,  was 
within  the  prohibited  period  dangerous  : — Held, 
that  the  evidence  disclosed  no  ambiguity  or 
uncertainty  sufficient  to  prevent  the  application 
of  the  ordinary  rules  of  construction ;  and 
according  to  those  rules  the  whole  St.  Lawrence 
navigation,  both  gulf  and  river,  is  within  the 
fair  and  natural  meaning  of  these  negative  words, 
and  therefore  prohibited  during  the  months  in 
question.  Birrell  v.  Dryer,  9  App.  Cas.  345  ; 
51  L.  T.  130  ;  6  Asp.  M.  C.  267— H.  L.  (Sc.) 

Svidence  ae  to.] — If  an  insurance  broker 
states  by  way  of  inference  and  computation  that 
a  ship  is  at  a  certain  place  at  the  time  of  effect- 
ing a  policy,  it  is  not  a  ground  of  avoiding  the 
policy,  though  the  broker  was  utterly  mistaken  ; 
the  underwriter  not  taking  the  pains  to  inquire 
what  were  the  facts  on  which  the  broker  formed 
his  conclusion.  Brine  v.  Featherstone,  4  Taunt. 
869  ;  14  R.  R.  689. 

In  Dock  —  Liberty  to  go  into  dry  Dock.]  — 
A  time  policy  against  fire  was  effected  on  a  steam- 
ship. The  policy  described  it  as  then  "  lying  in 
the  Victoria  Docks,"  but  gave  it  "  liberty  to  go 
into  dry  dock,  and  light  the  boiler  fires  once  or 
twice  during  the  currency  of  this  policy."  The 
only  dry  dock  into  which  the  ship  could  go  was 
Lungley's  Dock,  at  some  distance  up  the  river. 
To  go  there  it  was  necessary  to  remove  the 
paddle  -  wheels ;  they  were  removed  in  the 
Victoria  Docks,  and  the  ship  was  then  towed  up 
to  Lungley's  Dock.  The  necessary  repairs  there 
having  been  completed,  the  ship  was  brought 
out  and  moored  in  the  river,  preparatory  to 
replacing   the   paddle-wheels.     This  operation 
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coald  have  been  perfectly  performed  •  in  the 
Victoria  Docks,  but  it  was  found  that  in  such 
case  it  was  customary,  as  the  more  economical 
course,  to  replace  the  paddle-wheels  while  the 
ship  lay  in  the  river.  Before  the  wheels  had 
been  replaced  the  ship  was  burnt : — Held,  that 
the  policy  covered  the  ship  while  in  the  Victoria 
Docks,  and  while  passing  from  them  to  the  dry 
docks,  and  while  directly  returning  from  the  dry 
dock  to  the  Victoria  Docks  ;  but  did  not  cover 
the  vessel  while  moored  in  the  river  for  a  colla- 
teral purpose.  Peargon  v.  CornTnercial  Union 
Atiuranee  Co,^  45  L.  J..  C.  P.  761 ;  1  App.  Cas. 
498  ;  S5  L.  T.  445  ;  24  W.  R.  951  ;  3  Asp.  M.  C. 
276— H.  L.  (E.) 

Queition  for  Jury.] — ^Whether  a  vessel  war- 
ranted free  from  capture  in  port  was  in  port  or 
not  at  her  capture  is  for  the  jury.  BeynerY, 
Pearson,  4  Taunt.  662  ;  13  R.  R.  723. 

Warranted  lafo  in  Port — Wliat  Port.]— A 

policy  on  ship  contained  the  words  "  lost  or  not 
lost  at  Cardiff  to  Ballyshannon  beginning  the 
adventure  from  loading  thereof  at  Cardiff"  ; 
and  subsequently  "that  the  said  vessel  was 
warranted  safe  in  port "  : — Held,  that  "  port " 
meant  the  port  of  departure ;  and  that  the  vessel 
being  in  another  port  the  warranty  was  broken. 
Kernahan  v.  National  Assurance  Co,,  10  L.  R., 
Ir.  319. 

Safely  moored  in  Harbour — Change  of  Xoor- 
ings.] — Action  on  policy  of  insurance  against 
fire  on  the  ship  "  H.'*  for  one  month  on  the  terms 
that  the  ship  should  be  safely  moored  in  Ports- 
mouth harbour  during  the  month.  The  ship  was 
bnmed  within  the  month.  She  had  been  shifted 
about  in  the  harbour  for  cleaning  her  bottom, 
taking  in  cargo,  and  other  purposes  ;  but  had 
been  in  the  harbour  all  the  time : — Held,  that 
the  plaintiff  could  recover.  Clarke  v.  West- 
more  ;  cited,  Selw.  Nisi  Pr.  (11th  ed.)  1003. 


6.  To  Sail  on  a  given  Day. 

Departnro— What  ii.]— A  warranty  to  sail  on 
or  before  a  particular  day  is  not  fulfilled  if  the  ship 
does  not  completely  unmoor  on  that  day,  though 
she  then  has  her  cargo  and  passengers  on  boa^, 
and  is  quite  ready  to  sail,  and  is  only  prevented 
doing  so  by  stress  of  weather.  Nelson  v.  Salca- 
dor,  M.  &  M.  309  ;  31  R.  R.  733. 

The  warranty  to  "  depart "  before  a  certain 
day,  which  is  used  by  the  Royal  Exchange 
Assurance  Company  in  their  policies,  does  not 
mean  mearly  to  break  ground,  but  fairly  to  set 
forward  upon  the  voyage ;  therefore,  where  a 
ship  in  complete  sea-readiness  weighed  anchor 
with  some  little  prospect  of  more  favourable 
weather,  but  in  half  an  hour  was  beaten  back, 
and  came  to  anchor  within  the  bar,  half  a  mile 
nearer  to  the  sea  than  the  place  of  loading  : — 
Held,  that  this  was  not  a  departure  within  the 
warranty.  Molr  v.  Royal  ^change  Asstirance 
Co,,  6  Taunt.  241 ;  1  Marsh.  570  ;  3  M.  &  S.  461  ; 
4  Camp.  84  ;  16  R.  R.  330. 

Ininffieient  Crew.] — A  warranty  to  sail 


Katnre  of  Port— Loading.] — Policy  on  goods 
by  ship  or  ships,  from  Demerara  to  London, 
warranted  to  sail  from  Demerara  on  or  before 
the  1st  of  August,  1823  ;  usage  found  for  small 
vessels  -to  load  and  unload  all  their  cargo  in 
the  river  of  Demerara,  and  for  large  vessels  to 
load  and  unload  part  of  their  cargo  on  the  out* 
side  of  a  shoal  off  Demerara,  about  ten  miles  at 
sea.  The  insured  goods  were  loaded  on  board  a 
small  vessel,  which  completed  her  cargo  in  the 
river,  the  captain  of  which,  having  obtained  his 
clearance,  set  sail  on  the  1st  of  August,  proceeded 
down  the  liver,  and  about  two  miles  out  to  sea, 
and  there  anchored  at  low  water,  by  the  advice 
of  his  pilot.  On  the  3rd  of  August  he  crossed 
the  shoal,  and  proceeded  on  his  voyage,  in  the 
course  of  which  the  vessel  was  lost  by  perils  of 
the  sea : — Held,  that  the  vessel  sailed  from 
Demerara  on  the  1st  of  August  within  the 
meaning  and  in  satisfaction  of  the  terms  of  the 
policy.  Lang  v.  Anderton,  5  D.  &  R.  393  ;  ^ 
B.  &  C.  495  ;  i  Car.  &  P.  171  ;  3  L.  J.  (O.S.)  K.  B. 
62  ;  27  R.  R.  412. 


Dropping  down  Biver.l — ^A  policy  con- 


on  or  before  a  particular  day  is  not  complied 
with  by  leaving  the  harbour  on  that  day,  with- 
out having  a  sufficient  crew  on  board,  although 
the  remainder  of  the  crew  is  engaged  and  ready 
to  sail.  Graham  v.  Barras,  3  N.  &  M.  125  :  5 
B.  k  Ad.  1011 


tained  a  warranty  **  not  to  sail  tor  B.  N.  A.  after 
the  15th  of  August."  The  vessel  on  the  morning 
of  the  15th  of  August,  was  cleared  at  the  custom- 
house  of  D.,  and  ready  for  sea.  She  was  then 
lying  in  the  Custom-house  Dock,  which  opens 
into  the  river  L.,  which  forms  part  of  D.  harbour. 
She  was  afterwards,  on  the  same  day,  hauled  out 
of  dock  and  warped  down  the  river  L.  about  half 
a  mile,  towanls  the  mouth  of  the  harbour,  which 
was  some  miles  distant,  for  the  purpose  of  pro- 
ceeding on  her  voyage  to  Q.  in  B.  N.  A.  At  the 
time  of  so  moving  the  vessel,  the  master  and 
crew  knew  it  to  be  impossible  to  get  to  sea  that 
day.  The  next  day  she  was  warped  a  little 
farther  down  the  river,  and  on  the  17th,  when 
the  wind  changed  she  got  to  sea.  The  jury 
having  found  that  the  master  and  crew  fuUy 
intended  to  sail  for  Q.  on  the  15th  of  August,  if 
it  had  been  possible,  and  did  all  they  could,  and 
used  every  means  and  exertion  so  to  do,  and  that 
they  intended  by  so  doing  to  put  themselves  in 
a  better  situation  for  the  prosecution  of  the 
voyage,  and  not  merely  and  solely  to  fulfil  the 
warranty : — Held,  that  the  vessel  was  in  the 
prosecution  of  her  voyage  on  the  15th  of  August, 
and  that  the  warranty  not  to  sail  to  B.  N.  A. 
after  that  day  had  been  complied  with.  Coch- 
rane V.  Fisher,  1  C.  M.  &  R.  809  ;  5  Tyr.  496  ;  4r 
L.  J.,  Ex.  328— Ex.  Ch. 

A  policy  on  freight  and  goods,  per  ship  named 
at  and  from  Portneuf  to  London,  warranted  to 
sail  on  or  before  the  28th  October  ;  and  on  the 
26th  the  ship  dropped  down  from  Portneuf  with 
an  incomplete  crew  for  the  voyage,  and  on  the 
28th  reached  Quebec,  which  was  the  nearest 
place  where  she  could  obtain  a  clearance,  and 
there  completed  her  crew,  and  on  the  29th 
obtained  her  clearance,  and  sailed  the  next  day  : 
— Held,  that  the  dropping  down  from  Portneuf 
to  Quebec  on  the  26th  was  not  a  compliance  with 
the  warranty.  Ridsdale  v.  Newnham,  3  M.  &  S. 
456  ;  4  Camp.  HI  ;  15  R.  R.  327. 

A  plaintiff  effected  an  insurance  on  freight  by 
a  ship,  subject  to  certain  regulations,  which  pro- 
vided that  the  vessel  should  not  sail  from  ports 
in  Ireland  after  the  1st  September  ;  and  that  the 
time  of  clearing  at  the  custom-house  should  be 
deemed  the  time  of  sailing,  provided  the  ship 
was  then  ready  for  sea.  The  plaintiffs  ship 
being  in  the  port  of  Sligo,  dropped  down  the 
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river  before  the  1st  of  September,  in  readiness 
for  sea,  except  that  she  haa  not  her  full  quantity 
of  ballast,  there  being  a  bar  at  the  mouth  of  the 
river,  which  the  ship  could  not  have  crossed  with 
that  quantity  on  board.  Boats  were  in  waiting 
on  the  outside  on  the  1st  September  to  ship  the 
remainder  of  the  ballast,  and  the  vessel  crossed 
the  bar  on  that  day,  but  struck  in  doing  so,  and 
the  master,  to  ascertain  what  damage  she  had 
received,  put  into  an  adjacent  port  without 
taking  the  rest  of  his  ballast,  which  was  not 
done  till  the  4th,  and  the  vessel  proceeded  upon 
her  voyage  on  the  8th : — Held,  that  the  ship's 
dropping  down  the  river,  and  crossing  the  bar 
without  her  full  ballast,  was  not  a  sailing  ;  and 
that,  until  her  ballast  was  completed,  £e  was 
not  ready  for  sea,  within  the  rule  referred  to 
bv  the  policy.  Pettigreio  v.  Pringle^  3  B.  &  Ad. 
514. 

Bmbargo.] — If  a  ship,  warranted  to  sail  on  or 
before  a  particular  day,  is  prevented  from 
sailing  on  tne  day  by  an  embargo,  the  warranty 
is  not  complied  with.  Hore  v.  Whitmore^  Cowp. 
784. 

On  a  warranty  to  sail  from  Jamaica,  on  or 
before  a  day  certain,  if  the  ship  departs  from  her 
port  on  that  day,  with  all  her  cargo  and  clear- 
ances on  board  and  proceeds  to  the  place  of 
rendezvous  in  the  island,  expecting  to  find  con- 
voy and  proceed  immediately,  but  is  detained 
there  by  an  embargo  till  after  the  day,  the 
departure  is  a  compliance  with  the  warranty, 
altnough  the  captain  knew  of  the  embargo  when 
he  sailed,  the  embargo  being  only  till  convoy 
should  be  ready.  \  Earle  v.  Harris,  1  Dougl.  357. 

Even  though  the  place  of  rendezvous  is  out 
of  the  direct  course  of  the  voyage,  it  is  no 
deviation.  Bond  v.  iV«^,  Cowp.  601 ;  1  Dougl. 
367,  n. 

JkilMj  for  Oonvoy.] — A  ship  being  insured  at 
and  from  Surinam,  and  all  or  any  of  the  West 
India  islands  to  London,  a  warranty  to  sail  on 
or  before  the  1st  of  August  is  satisfied  by  the 
ship  sailing  from  Surinam,  her  last  port  of  land- 
ing, before  the  Ist  of  August,  ana  going  into 
Tortola  on  the  4th  to  seek  convoy,  though  she 
did  not  sail  from  Tortola,  which  is  one  of  the 
West  India  islands,  direct  for  London  till  after- 
wai-ds.  Wright  v.  Shiffritr,  11  East,  616 ;  2 
Camp.  247  ;  11  R.  B.  263. 

A  French  ship  being  warranted  to  sail  from 
Guadaloupe  on  or  before  the  31st  December,  if 
she  takes  in  all  her  loading  and  papers,  and 
leaves  her  port  of  loading  before  that  day,  and 
sails  to  another  port  of  the  island  in  the  direct 
course  of  her  voyage,  and  merely  in  the  hopes 
of  joining  convoy,  and  to  take  the  governor's 
dispatches  for  France,  the  warranty  is  complied 
with,  though  the  governor  there  should  detain 
her  beyond  the  day,  it  being  a  condition  inserted 
in  one  of  her  clearances,  that  she  should  pass 
that  way  to  take  the  orders  of  government. 
Thellusson  v.  Ferguuiyn^  1  Dougl.  361 .  And  see 
Thellusson  v.  Pigau,  1  DougL  366,  n. ;  Thellug- 
ton  V.  Staples^  ibid. 

Hatnre    of  Bepresentatioii   as   to   Time   of 

Sailing.!  — A  representation  that  the  ship  is 
expected  to  sail  from  the  coast  of  Africa  on  such 
a  day  is  not  material,  so  as  to  vitiate  the  policy, 
although  it  should  turn  out  that  she  actually 
sailed  six  months  before.  Barher  v.  Fletcher^  1 
Dougl.  305. 


A.,  A  merchant  in  London,  having  an  order  in 
1810,  from  B.,  a  merchant  in  Perth,  for  goods,  to 
be  shipped  from  London  for  Dundee,  sent  the 
goods  to  the  wharf  on  Saturday,  24th  February, 
the  vessel  then  taking  in  goods  being  the  "  K." 
(unarmed),  which  hs^  been  substituted  by  the 
shipping  company  for  the  **  D.*'  (armed),  the 
company  announcing  on  the  23rd  and  24th 
February  to  all  that  inquired  that  the  "  K."  and 
not  the  '*  D."  was  to  sail  on  the  25th  (Sundays 
and  Thursdays  being  the  regular  sailing  days). 
A.  despatched  the  invoice  on  the  27th  February, 
dated  on  that  day,  with  advice  that  the  goods 
had  been  sent  by  the  **  D."  not  naming  the  24th 
as  the  day  when  the  goods  were  sent  to  the 
wharf,  and  leaving  it  to  be  inferred  from  the 
date  of  the  invoice  that  the  furnishing  was  made 
on  the  27th,  and  that  the  sea  risk  did  not  com- 
mence till  the  Ist  March.  The  "  K."  sailed  with 
the  goods  on  the  25th  February,  and  was 
captured  on  the  2nd  March  by  a  privateer.  In 
an  action  by  A.  against  B.  for  the  price  of  the 
goods: — Held,  that  he  could  not  recover,  the 
Lord  Chancellor  being  of  opinion,  that  if  B.  had 
insured  upon  the  representation  sent  him,  he 
could  not  have  recovered  from  the  underwriters. 
Arnot  V.  Stewart,  6  Dow,  274  ;  16  R.  E.  12.S. 

The  agents  to  the  owners  of  a  ship  instructed 
their  correspondents  by  a  letter,  stating  "  that 
the  "  Brilliant "  will  sail  from  Nassau  for  Clyde 
on  the  1st  May,  a  running  ship,"  to  effect  an 
insurance,  which  they  accordingly  did,  at  the 
same  time  showing  the  letter  to  the  underwriters. 
The  ship  in  fact  sailed  on  the  23rd  April,  on 
account  of  a  favourable  opportunity  of  convoy, 
and  was  captured  on  the  11th  May  : — Held,  that 
the  expression  in  the  letter  was  positive,  and  not 
a  mere  statement  of  expectation  ;  and  that  being 
a  material  representation,  the  fact  of  its  being 
untrue  vitiated  the  policy.  DennUtoun  v.  IMlie^ 
3  Bligh,  202  ;  22  R.  K.  13. 

A  representation  to  the  underwriters  at  the 
time  of  effecting  a  policy  by  the  owner  of  goods 
on  board  a  ship  as  to  the  time  of  her  sailing 
being  made,  bonft  fide,  upon  probable  expecta- 
tion, does  not  conclude  him.  Boioden  v.  VoMgJuin, 
10  East,  415  ;  10  R.  E.  340. 

In  effecting  a  policy  from  Russia  to  this  country, 
while  the  ship  was  on  the  outward  voyage,  the 
broker  represented  to  the  underwriters  that  a 
cargo  was  ready  for  her,  and  she  was  sure  to  be 
an  early  ship  : — Held,  that  this  amounted  only 
to  a  representation  of  what  was  expected  on  the 
part  of  the  insured,  and  that  the  underwriters 
were  liable,  although  from  the  delay  in  beginning 
to  load  the  cargo,  the  voyage  home  was  changed 
from  a  summer  to  a  winter  risk.  Huhhara  v. 
Glover ,  3  Camp.  313.  See  Brine  v.  Feather* 
stane,  4  Taunt.  869  ;  14  R.  R.  689. 

Conitniotion  of  Bulof.^ — ^A  plaintiff  effected 
a  policy,  subject  to  certain  rules,  one  of  which 
was,  that  ships  were  not  to  sail  from  any  port 
on  the  east  coast  of  Great  Britain  to  any  port 
in  the  Belts,  between  the  20th  December  and 
the  15th  February.  The  plaintiff's  vessel  sailed 
from  Newcastle-upon-Tyne  on  the  8th  February 
for  a  port  in  the  Belts,  and  was  lost  in  the  Bnltic 
on  the  14th  February :  —  Held,  that  the  rule 
in  question  was  a  warranty,  and  not  an  excep- 
tion ;  and  that  the  word  "to"  in  the  rule 
meant  "towards"  and  not  "arriving  at,"  and 
consequently  that  the  plaintiff  was  not  entitled 
to  recover  in  respect  of  the  loss.  Colledge  v. 
Harty,  6  Ex.  205  ;  20  L.  J.,  Ex.  146. 
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Order  of  Voyages.] — Insurance  on  a  voyage 
from  C.  to  D.,  on  a  representation  that  the  ship 
was  first  to  sail  from  A.  to  B.,  and  from  B.  to  C. ; 
the  voyage  from  A.  to  B.  was  performed,  bnt  that 
from  B.  to  C.  being  unavoidably  prevented,  the 
ship  returned  to  A.,  and  thence  proceeded  imme- 
diately to  C,  and  in  performing  the  voyage  from 
C.  to  D.  was  lost :  this  was  held  a  good  com- 
mencement of  the  voyage  insured.  I>riscol  v. 
PaMttiore,  1  Boe.  &  P.  200 ;  4  R.  R.  782. 

WordB  in  Xargin— Date  of  Bailing.]  —  On 

the  policy  was  written  in  the  margin  "In  port 
20th  July,  1776  "  :— Held,  to  be  a  warranty. 
Kenyan  v.  Berthon,  1  Dougl.  12,  n. 

In  the  Xontli  of  October  —  Xeaning.] — The 

meaning  of  a  statement  that  a  ship  insured 
would  sail  *'  in  the  month  of  October  "  from  the 
West  Indies  explained  by  evidence  of  merchants 
to  mean  after  October  25th.  Chanrand  v. 
Angertteinj  Peake.  61. 

Warranty  to  Bail  after  a  Day  named — Bailing 
before  the  Day.] — Policy  on  goods  "  at  and  from 
Martinico  to  Havre  de  Grace  with  liberty  to  touch 
at  Guadaloupe,  warranted  to  sail  after  12th 
January,  and  on  or  before  1st  August,  1778." 
The  ship  having  performed  her  outward  voyage, 
sailed  from  Martinico  on  the  6th  November, 
1877,  for  Guadaloupe,  where  she  took  in  all  her 
cargo  without  returning  to  Martinico.  She  sailed 
from  Guadaloupe  on  26th  June,  1778,  and  was 
captured  : — Held,  that  the  warranty  was  not 
complied  with  as  she  sailed  from  Martinico 
before  12th  Januarv,  1778.  Vezian  v.  Orant,, 
2  Park,  Ins.  (8th  ed.)  671. 


6.  To  Sail  with  Convoy, 

What  Convoy.  1 — The  term  "convoy"  in  a 
policy  means  sucn  convoy  as  shall  be  appointed 
oy  government.  D'Eguino  v.  Bewicke,  2  H.  Bl. 
561  ;  3  R.  R.  503. 

A  policy  was  effected  on  a  ship,  on  a  voyage 
from  A.  to  C,  warranted  to  depart  with  convoy 
for  the  voyage.  The  convoy  appointed  was  to 
B.,  a  port  in  the  course,  and  near  to  C.  This  was 
a  compliance  with  the  warranty,  and  the  under- 
writers were  liable,  the  ship  being  captured  in 
the  passage  from  B.  to  C.    lb. 

Where  there  is  a  warranty  in  a  policy  that 
the  ship  shall  sail  with  convoy,  she  may  sail 
without  convoy  from  her  loading  port  to  the 
place  of  rendezvous  for  convoy  for  the  voyage, 
although  there  be  convoy  for  ships  on  other 
destinations  between  the  loading  port  and  place 
of  rendezvous.     Warwick  v.  Scottj  4  Camp.  62. 

Bailing  Orders.] — Sailing  orders  are  necessary 
to  the  performance  of  a  warranty  to  depart  with 
convoy  unless  particular  circumstances  exempt 
the  insured  from  the  general  rule.  Webb  v. 
Thompsouj  1  Bos.  &  P.  5  ;  4  R.  R.  757. 

A  warranty  to  depart  with  convoy  is  not 
complied  with  unless  sailing  instinictions  arc 
obtained  before  the  ship  leaves  the  place  of 
rendezvous,  if  by  due  diligence  of  the  master 
they  can  be  then  obtained.  Anderson  v.  Pitcher^ 
2  Br.  &  B.  164  ;  3  Esp.  134  ;  Stark.  262  ;  5  R.  R. 
565. 

Performanoe.] — It  is  not  sufficient  to  sail  with 
a  convoy  appointed  for  another  voyage,  though 
it  may  be  bound  upon  the  same  course  for  a  great 


part  of  the  way.  Colien  v.  Hinckley^  1  Taunt. 
249;  11  R.  R.  660. 

If  a  convoy  has  sailed,  a  ship  cannot  legally 
endeavour  to  overtake  it.    lb. 

Where  there  are  no  convoys  appointed  at  the 
port  from  which  a  ship  commences  her  homeward 
passage,  she  is  not  bound  to  call  for  convoy  at  a 
port  in  the  course  of  the  voyage,  from  which 
convoys  are  appointed.  Park  v.  Hammond, 
4  Camp.  344 ;  2  Marsh.  189  ;  6  Taunt.  495  ; 
Holt,  80  ;  16  R.  R.  658. 

A  ship  cannot  legally  proceed  without  convoy 
from  port  to  port  to  join  convoy,  unless  she  has 
obtained  a  licence  to  sail  without  convoy. 
Hinckley  v.  Walton,  3  Taunt.  131. 

A  bill  of  lading  signed  by  the  captain,  stating 
the  ship  to  be  bound  to  the  port  of  destination 
with  convoy,  amounts  to  an  undertaking,  binding 
on  the  owner,  that  the  ship  shall  sail  with 
convoy.    Sanderson  v.  B'ush4tr,  4  Camp.  54,  n. 

On  a  representation  that  a  ship  will  sail  with 
convoy,  wnereby  the  plaintiff  was  induced  to  put 
his  goods  on  board,  the  promise  is  complied  with 
if  she  follows  the  convoy  and  joins  it,  so  as  to 
prevent  the  plaintiff  from  maintaining  an  action 
against  the  owner  for  a  loss  from  another  cause 
after  she  had  joined.  Aliter,  if,  by  reason  of  this 
representation,  the  owner  of  the  goods  in  an 
insurance  made  thereon  was  induced  to  warrant 
that  she  would  sail  with  convoy.  Ckristin  v. 
Ditchell,  Peake's  Add.  Cas.  141  ;  4  R.  R.  898. 

A  vessel  which  sails  with  convoy,  and  is  driven 
back  by  weather  into  her  port  of  clearance,  may 
lawfully  sail  thence  again  with  her  cargo  on  the 
voyage,  without  waiting  for  the  next  convoy 
from  the  same  port,  or  joining  convoy  from  any 
other  port.    Laing  v.  Gloter,  5  Taunt.  49. 

She  must  keep  with  the  convoy  unless  separated 
by  necessity.  Walthum  v.  Tkomjfson,  Marsh. 
Ins.  (4th  ed.)  294. 

Convoy  Dispened  by  Weather.]  —  Policy  on 
the  "  Ceres  "  at  and  from  Oi)orto  to  Lynn,  with 
liberty  to  touch  at  any  port  on  the  coast  of 
Portugal,  to  join  convoy  particularly  at  Lisbon, 
at  twelve  guineas,  to  return  62.  if  she  sail  with 
convoy  from  the  coast  of  Portugal  and  arrive. 
The  "Ceres"  'sailed  from  Oporto  with  a  sloop 
and  cutter  appointed  to  protect  the  trade  to 
Lisbon,  from  which  place  she  was  to  sail  with  a 
larger  convoy  to  England.  Between  Oporto  and 
Lisbon  the  fleet  was  dispersed  by  weather,  and 
the  "Ceres"  ran  for  England  and  arrived: — 
Held,  that  the  assured  was  entitled  to  a  return 
of  premium.  Andley  v.  Dujf,  2  Bos.  &  P.  1 1 1  ; 
5  R.  R.  5411. 

Cnatomary  Bendeivona — ^The  Downi.] — ^^Va^- 
ranted  to  depart  with  convoy  means  from  the 
customary  place  where  convoys  are  to  be  had,  as 
the  Downs.  The  general  usages  of  merchants 
are  taken  notice  of  by  the  courts  in  construing 
policies.    Letkulier't  Case,  2  Salk.  443. 

During  Passage  to  Join  Convoy.] — A  ship 
warranted  to  depart  with  convoy  is  at  the 
insurers'  risk  during  her  passage  to  join  the 
rendezvous  for  convoy.  Gordon  v.  Morley,  2 
Str.  1265. 

A  ship  warranted  to  depart  with  convoy  was 
captured  on  her  way  from  the  Downs  to  join  the 
convoy  at  Spithead : — Held,  the  assurers  were 
liable.  Campbell  v.  Bordieu,  2  Str.  1265; 
Gordon  v.  Morley,  supra. 

Ship  and  goods  insured  from  Qothenborg  to 
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London  warranted  to  depart  with  convoy  from 
Flechery.  The  ship  sailed  from  Gothenburg, 
and  after  waiting  at  Flechery  for  two  months, 
joined  the  convoy  off  the  port  in  bad  weather, 
and  was  captured  before  she  could  get  her  sailing 
orders  : — Held,  that  the  warranty  was  complied 
with.     Victoria  v.  Cleere^  2  Str.  1250. 

A  ship  warranted  to  sail  with  convoy  was 
capturecf  after  sailing  from  Tortola  with  a  vessel 
sent  by  the  admiral  to  bring  up  merchant  ships 
to  join  convoy  at  St.  Kitts  ;  she  fell  to  leewaitl, 
and  was  captured  whilst  on  her  passage  to 
England  by  herself : — Held,  that  the  warranty 
was  complied  with.  Manning  v.  6*t*f,  3  Dougl. 
84.  And  see  ThelluMon  v.  Fergusson^  and  Cases, 
supra,  col.  1165. 

Ko    Bailing  Orders.] — ^A  ship  held  to  have 

sailed  with  convoy  though  she  arrived  so  late  at 

the  rendezvous  that  she  had  no  sailing  orders, 

she    having    in   fact    sailed  with    the   convoy. 

Verdm  v.  Wllviat,  2  Park,  Ins.  (8th  ed.)  696,  n. 

The  Gonyoy  may  be  one  or  different  Ships.] — 
A  warranty  to  sail  with  convoy  means  such  a 
convoy  as  the  government  pleases  to  appoint ; 
whether  of  one  or  different  ships  for  different 
parts  of  the  vovage  is  immaterial.  Smith  v. 
Beadshaw,  2  Par'k,  Ins.  (8th  ed.)  708. 

Convoy  for  the  Voyage.] — A  ship  warranted  to 
depart  with  convoy  must  sail  with  convoy  the 
w^hole  voyage.  lAlly  v.  JEtvery  1  Dougl.  72 ; 
Jefferyeg  v.  Legendra,  1  Show.  320  ;  3  Lev.  320  ; 
2  Salk.  443  ;  4  Mod.  48. 

Breaeh  of  Warranty — Poliey  never  Attaches.] 
— If  the  ship  insured  is  warranted  to  sail  with 
convoy,  and  does  not,  the  policy  never  attaches, 
and  the  premium  must  be  returned.  Long  v. 
Allan,  4  Dougl.  276. 

Void  Licence  to  Sail  without  Convoy.] — An 

admiralty  licence  for  a  ship  to  sail  without 
convoy,  describing  her  as  on  a  voyage  to  Gib- 
raltar, when,  in  fact,  she  sailed  with  instructions 
to  make  for  Palermo  without  touching  at  Gib- 
raltar unless  oixiered  into  the  bay  by  cruisers — 
is  fraudulent  and  void ;  and  an  insurance  on 
such  ship  and  goods  on  board  from  hence  to 
Palermo,  without  convoy,  is  void,  and  will  not 
cover  a  loss  during  the  last  part  of  the  voyage, 
though  the  ship  did,  in  fact,  put  into  Gibraltar, 
being  driven  in  by  stress  of  weather.  Ifigh^tm 
V.  Agnew,  16  East,  617  ;  13  R.  R.  616. 

Protection  of  Armed  Ship  not  Appointed  by 
OoYemment.]  —  Sailing  under  the  protection  of 
an  armed  ship  not  appointed  by  the  government 
as  convoy  is  not  a  compliance  with  a  warranty 
to  sail  with  convoy.  As  a  general  rule,  sailing 
orders  must  be  obtained  to  comply  with  such 
warranty.    Ilihhert  v.  Pigon,  3  Dougl.  224. 

Action  by  Goods  Owner  for  Losing  Benefit  of 
Policy.] — The  charterer  of  a  ship  put  her  up  as  a 
general  ship  with  notice  that  she  would  sail 
with  convoy.  The  plaintiff  shipped  goods  by 
her,  and  insured  them  with  warranty  that  the 
ship  would  sail  with  convoy.  Peace  having  been 
made,  and  no  convoy  appointed,  the  ship  sailed 
without  convoy,  and  w^as  lost  by  collision.  The 
policy  being  void,  the  plaintiff  sued  the  charterer 
for  breach  of  contract,  whereby  the  plaintiff  lost 
the  benefit  of  his  policy  and  recovered.  Phillies 
V.  Baillie,  3  Dougl.  374. 


Change  of  Convoys.] — Ship  insured  at  and  from 
Cadiz  to  Amsterdam  warranted  to  sail  with 
convoy  for  the  voyage.  The  ships  sailed  from 
Cadiz  with  British  convoy,  and  were  lost  before 
reaching  the  Downs,  where  they  were  to  have 
fresh  convoy  for  Amsterdam.  Underwriters  held 
liable,  this  being  the  usage.  Dg  Garray  v. 
Clagget,  2  Park,  Ins.  (8th  ed.)  708. 

Separated  from  Convoy — ^Weather.] — A  ship 
warranted  to  sail  with  convoy  w^as  separated 
from  her  convoy  by  a  gale,  and  whilst  she  was 
endeavouring  to  reach  her  destination,  and  to 
fall  in  with  her  convoy,  she  was  captured.  The 
underwTiters  were  held  liable.  Harringtan  v. 
UalheU,  2  Park,  Ins.  (8th  ed.)  639. 

Delay  by  Plaintiff's  Fault.]— The  ship  was 
delayed  in  taking  on  board  the  plaintiff's  goods, 
and  afterwards  made  all  possible  effort,  but  failed 
to  join  the  convoy  with  which  she  ought  to  have 
sailed  : — Held,  that  the  assured  could  recover  on 
the  policy.  Magalhaens  v.  Biuher,  4  Camp. 
64. 

Fault  of  Assured — Ko  Convoy.] — ^Where  by 
the  neglect  of  the  insured  the  ship  failed  to  sail 
with  convoy  the  insurers  are  discharged.  Taylor 
V.  Woodiieti,  2  Park,  Ins.  (8th  ed.)  707. 


7.  Neutrality. 
And  see  2,  NATIONALITY. 

At  what  Time.] — Under  a  warranty  in  a  policy 
that  the  ship  and  cargo  are  neutral  property, 
it  is  sufficient  that  they  are  neutral  when  the 
risk  commences.  Eden  v.  Parkinson^  2  Dougl. 
732. 

If  goods  are  insured  from  A.  to  B.  in  a  neutral 
ship,  it  is  sufficient  to  charge  the  underwriters 
that  the  ship  was  neutral  when  she  sailed.  Tyson 
V.  Gurney,  3  Term  Rep.  477. 

Any  forfeiture  of  neutrality  by  the  wilful  act 
of  the  assured,  or  of  the  master,  a^ter  the  com- 
mencement of  the  voyage  insured,  is  a  breach 
of  warranty.  Garrels  v.  Kensington^  8  Term  Rep. 
230  ;  4  R.  R.  635. 

Ownership.] — ^Aship  having  American  papers, 
and  belonging  to  a  person  bom  in  America,  but 
resident  in  England,  was  not  a  neutral  sufficient 
to  satisfy  a  warranty  of  her  being  American,  and 
protected  by  the  American  flag,  during  the 
American  war.  Tahhs  v.  Bendelack^  3  Bos.  &  P. 
207,  n. ;  4  Esp.  108. 

To  prove  a  warranty,  that  a  ship  insured  was 
of  a  particular  nation,  it  is  primi  facie  evidence 
that  she  carried  the  flag  of  that  nation  at  times 
when  she  was  free  from  all  danger  of  capture, 
and  that  the  captain  addressed  himself  to  the 
consul  of  that  nation  in  a  foreign  port.  Arcati' 
gelo  V.  Thompson,  2  Camp.  620  ;  12  R.  R.  758. 

The  Merchant  Shipping  Act,  1854,  s.  107, 
makes  the  register  prim&  facie  proof  of  disputed 
nationality,  but  such  inference  may  be  over- 
borne by  circumstantial  evidence  to  the  con- 
trary. The  Princess  Charlotte^  Br.  &  Lush. 
75. 

Insuring  a  ship  by  an  English  name  does  not 
amount  to  a  warranty  or  a  representation  that 
she  is  English.  Clapham  v.  Cologan,  3  Camp. 
382.    See  Cases,  cols,  1149,  1150. 

Doenments.] — ^An  assured  upon  an  American 
ship  and  cargo,  provided  with  such  a  passport  as 
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was  required  by  the  treaty  between  America 
and  France,  and  with  all  other  usual  American 
papers^  and  documents,  wjis  entitled  to  recover 
against  an  underwriter  of  a  policy  on  such  ship 
and  goods,  in  case  of  a  capture  by  a  French 
privateer,  notwithstanding  a  sentence  of  con- 
demnation of  the  same  as  lawful  prize  by  a 
French  court  of  admiralty.  Price  v.  Bell^ 
1  East,  663. 

Goods  insured  on  board  a  ship  generally  by 
her  name,  without  any  addition  of  country,  and 
not  represented  to  be  of  any  particular  country 
at  the  time  of  the  policy  subscribed,  though  the 
broker  had  said  she  was  an  American  when  the 
ship  was  subscribed,  and  though  she  was  in  fact 
an  American,  need  not  be  documented  as  such. 
Dawton  v.  Atty,  7  East,  367. 

If  an  insured  vessel  was  warranted  to  carry  a 
French  licence,  it  was  not  sufficient  to  shew  that 
the  captain  of  the  vessel  in  1813,  before  the 
vessel  sailed  from  Dantzic,  received  a  document 
which  purported  to  be  a  French  licence,  without 
shewing  that  he  received  it  from  some  officer  or 
person  in  authority  under  the  French  govern- 
ment ;  but  proof  that,  after  the  arrival  of  the 
vessel  at  Bordeaux,  she  was  allowed  to  remain 
there  for  upwards  of  a  month  after  an  inspec- 
tion of  the  French  licence  and  other  documents 
by  the  officer  of  the  French  government,  was 
prim&  facie  evidence  that  the  document  was 
genuine.  Ecerth  v.  Tunno^  1  Stark.  508  ;  1 
B.  k  Aid.  142. 

A  neutral  vessel  is  not  seaworthy  unless  she  is 
provided  with  documents  to  prove  her  neutrality. 
Steel  V.  Lacy,  3  Taunt.  285  ;  12  R.  R.  658. 

Sentence  of  Foreign  Court —Effect  of  Con- 
demnation.]— The  sentence  of  a  foreign  admi- 
ralty court  is  evidence  only  of  what  it  expressly 
affirms  in  its  adjudicative  part,  not  of  what  may 
be  gathered  from  it  by  way  of  inference.  Msher 
V.  Ogle^  1  Camp.  418  (overruled  by  Baring  v. 
Royal  IkBchaiige  AMuraTice  Co,,  infra.) 

Where  a  foreign  court  of  prize  professes  to 
condemn  a  ship  and  cargo  on  the  ground  of  an 
infraction  of  treaty  in  not  being  properly  docu- 
mented, as  required  by  the  treaty  between  the 
captors  and  captured ;  such  sentence  is  con- 
clusive in  our  courts  against  a  warranty  of 
neutrality  of  such  ship  and  cargo  in  an  action 
upon  a  policy  against  the  underwriter  ;  although 
inferences  were  drawn  in  such  sentence  from  ex 
parte  ordinances  in  aid  of  the  conclusion  of  such 
infraction  of  treaty.  Baring  v.  Jloyal  Exchange 
Assurawe  Co,,  5  East,  99  ;  7  R.  R.  657.  See 
Price  V.  Bell,  supra. 

On  a  policy  of  insurance,  a  condemnation  by 
a  foreign  court  of  admiralty  is  not  conclusive 
evidence  that  the  ship  was  not  neutral,  unless 
it  appears  that  the  condemnation  went  upon 
that  ground.  Bemardi  v.  Motteu^,  2  Dougl. 
575.  S.  P.,  Salouooi  v.  John»m,  4  DougL  224, 
infra. 

A  warranty  of  Danish  property  (Denmark 
being  then  a  neutral  power),  in  a  policy  on  ship 
and  goods,  was  holden  to  be  conclusively  dis- 
proved by  a  sentence  of  the  court  of  admiralty, 
condemning  the  ship  and  cargo,  because  the 
master  and  crew  had  broken  their  neutrality  in 
the  course  of  the  voyage  insured,  by  forcibly 
rescuing  the  ship,  which  had  been  seized  and 
carried  into  port  by  a  belligerent  pow^er  for  the 
purpose  of  search.  GarreU  v.  XcTiHngtan,  8 
Term  Rep.  230  ;  4  R.  R.  636. 

If  a  ship  insured  is   merely  represented  as 


neutral,  a  sentence  of  a  foreign  court  of  admi- 
ralty, condemning  her  for  a  violation  of  the 
laws  of  neutrality,  is  not  evidence  to  falsify  the 
representation.  Von  Tungeln,  v.  Duhobt,  2  Camp. 
151. 

The  protest  is  of  itself  evidence  only  to  con- 
tradict the  captain's  evidence,  not  to  shew  & 
variance  between  it  and  the  condemnation. 
Christian  v.  Coovibe,  2  Esp.  490. 

A  sentence  of  condemnation  of  a  neutral  by  a 
British  vice-admiralty  court  abroad  is  sufficient 
evidence  from  which  to  presume  that  the  ship 
condemned  had  been  engaged  in  some  illegal 
transaction,  though  the  ground  of  condemnation, 
does  not  appear  in  the  sentence.  Gibson  v.  Mairy. 
1  Marsh.  39  ;  15  R.  R.  668. 

A  sentence  of  condemnation  in  a  French  court 
of  admiralty  is  admissible  in  an  action  here 
between  the  assured  and  underwriters  of  a  policy 
containing  a  warranty  of  neutrality.  L(fthian 
V.  Henderson,  3  Bos.  &  P.  499  ;  7  R.'R.  829. 

A  warranty  of  neutrality  in  a  policy  is  not 
falsified  by  a  sentence  of  a  foreign  court  of 
admiralty,  condemning  a  ship  for  navigating- 
contrary  to  the  ordinances  of  that  belligerent 
state,  to  which  the  neutral  country  had  not 
assented.  Pollard  v.  Bell,  8  Term  Rep.  434  ; 
5  R.  R.  404.  S.  P.,  Bird  v.  Appleton,  8  Term  Rep. 
562  ;  5  R.  R.  468. 

Goods  were  insured,  warranted  neutral,  oik 
board  the  "  Thetis,"  "  a  Tuscan  ship."  The  ship 
and  goods  were  captured  by  Spaniards  and  con* 
demned : — Held,  that  the  sentence  was  con- 
clusive that  the  goods  were  not  neutral  StUoueci 
V.  Woodman,  3  Dougl.  345. 

By  sentence  of  a  French  admiralty  court,  it 
appeared  that  the  ship  warranted  American  had 
been  condemned  as  enemy's  property,  because 
she  had  not  on  board  a  rdle  d^eqnipage,  in 
accordance  with  a  treaty  between  France  and 
America: — Held,  that  the  sentence  was  con- 
clusive evidence  against  the  warranty  of  neu- 
trality, though  the  ship  was  in  fact  American. 
Oeyer  v.  AguUar,  7  Term  Rep.  681  ;  4  R.  R. 
543. 

The  sentence  of  a  foreign  admiralty  court, 
that  a  ship  warranted  Dutch  was  English,  la 
conclusive  against  the  assured.  Barxillai  v. 
Lewis,  3  DougL  126. 

If  it  can  be  discovered,  upon  the  face  of  a 
sentence  of  a  foreign  prize  court,  that  the  con- 
demnation was  on  the  ground  that  the  property 
was  enemy's  property,  the  sentence  is  conclusive 
evidence  in  this  country  that  the  property  was 
not  neutral.  Bolton  v.  Gladstone,  5  East,  155  ; 
7  R.  R.  674.  On  appeal,  2  Taunt.  85  ;  11  R.  R. 
532. 

In  an  action  upon  a  policy  in  which  the  goods 
were  warranted  American,  the  sentence  of  a 
foreign  prize  court  condemning  goods  as  English, 
is  not  conclusive  evidence  of  their  ownership, 
if  the  grounds  assigned  in  the  sentence  do  not 
warrant  the  conclusion  drawn  from  them. 
Calvert  v.  BotUl,  7  Term  Rep.  523 ;  4  R.  R. 
517. 

A  ship  was  warranted  Portuguese.  She  was 
captured  by  a  French  privateer  and  condemned 
for  having  an  English  supercargo  on  board,  con- 
trary to  a  French  ordinance : — Held,  that  the 
warranty  was  not  broken.  Meyne  or  Mayne  v. 
WaUer,  1  Park,  Ins.  (8th  ed.)  730. 

Sentence  of  Belligerent  Admiralty  Conrt 
sitting  in  Kentral  Country.] — The  sentence  of 
an  admiralty  court  sitting  utider  a  commission 
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from  a  belligerent  in  a  neutral  country  is  not 
recognised  in  this  country.  Donaldson  t.  Thomp^ 
son,  1  Camp.  429  ;  10  R.  R.  717. 

A  sentence  of  condemnation  given  by  the 
consul  of  the  captor's  country  in  the  port  of  an 
ally  and  an  enemy  of  this  country,  where  the 
prize  lay,  is  valid  and  conclusive  as  to  the  pro* 
perty  being  British.  Oddy  v.  Bovill,  2  East, 
473  ;  6  R.  R.  482. 

Heutral  Goodt  in  Xnemy'i  Amwd  Ship.] — 

Neutral  goods  on  board  enemy's  armed  ship  are 
liable  to  capture.    The  Fanny ^  1  Dods.  441. 

Heutral  carrying  on  Xnemj*!  Colonial  Trado.] 
— It  is  a  breach  of  neutrality  for  the  neutral  to 
carry  on,  daring  war,  trade  between  the  mother 
country  and  her  colonies  from  which  the  neutral 
is  excluded  In  time  of  peace.  The  Immanuelj 
2  C.  Rob.  186, 

Hentral    Ship    earrying    Doipatohet.1 — A 

neutral  ship  does  not  violate  her  neutrality  by 
carrying  despatches  from  an  ambassador  of  a 
belligerent  from  the  neutral  country  to  the 
belligerent  sovereign.  I'he  Caroline,  Lush.  334  ; 
5  L.  T.  89. 

Contraband  Goods.] — See  The  Jonge  Marga- 
retha,  1  C.  Rob.  189  ;  TheJonge  Tobias,  1  C.Rob. 
S29. 

Breaking  Blockade.]— See  The  Juffrow  3faria 
Schroeder,  3  C.  Rob.  147. 


8.  AoAnrsT  Confiscation. 

Seisnre  with  Permiition  of  Ctoyemment.] — A 
warranty  from  loes  by  confiscation  of  the  govern- 
ment in  the  ship's  port  of  discharge,  does  not 
apply  to  a  case  where,  upon  the  arrival  of  the 
ship  in  the  roads  of  Pillau  within  the  Prussian 
dominions,  she  was  boarded  by  two  different 
parties,  one  of  Prussian  soldiers,  and  the  other 
the  crew  of  a  French  privateer,  who  disputed  the 
possession  of  her,  but  agreed  to  take  her  into 
Pillau,  in  order  to  settle  their  claims ;  upon 
which  the  Prussian  government  referred  the 
matter  to  the  French  government  at  Paris, 
where  the  ship  was  condemned  as  prize  to  the 
French  captors,  and  afterwards  given  up  to 
them.  For  the  terms  of  the  warranty  import 
something  more  to  be  done  on  behalf  of  the  local 
government  at  the  port  of  discharge,  than  the 
mei*e  act  of  seizure  by  or  with  the  permission  of 
such  local  government.  Levi  v.  Altnvtt,  15  East, 
267. 

"  In  Port  of  Discharge."  ]— A  policy  contained 
a  warranty  by  the  assured  against  confiscation 
by  the  government  in  the  ship's  port  of  discharge. 
A  vessel  destined  to  discharge  ac  Pillau  anchoreil 
two  German  miles  from  Pillau,  three  English 
miles  without  the  roadstead,  where  vessels  unload, 
in  order  to  come  over  the  bar  into  the  inner 
harbour ;  and  was  captured  at  her  moorings  by 
soldiers  coming  off  in  a  boat  from  Pillau  : — Held, 
that  this  loss  was  not  within  the  warranty. 
Zery  v.  Vaughan,  4  Taunt.  387  ;  13  R.  R.  643. 

Where  goods  insured  were  warranted  free  from 
seizure  in  the  port  of  discharge,  the  captain, 
having  arrived  within  about  two  miles  and  a  half 
from  the  harbour  of  the  place  to  which  he  was 
destined,  cast  anchor  and  made  a  signal  for  a 


1174 


I  pilot ;  a  pilot-boat,  in  consequence,  came  out 
with  douaniers  on  board,  who  carried  him  into 
the  harbour,  where  the  cargo  was  seized  and  con- 
demned : — Held,  that  this  was  a  seizure  in  her 
port  of  discharge,  within  the  meaning  of  the  war- 
ranty.    Omn  V.  Taylor,  3  Camp.  204. 

Though  a  policy  on  goods  contains  a  clause  of 
warranty  freeing  the  underwriter  from  seizure 
in  the  ship's  port  of  dischai'ge ;  yet  the  assured 
having  declared  generally  as  for  a  loss  by  hostile 
seizure  without  negativing  that  it  was  in  the 
ship's  port  of  discharge,  is  no  cause  for  arresting 
the  judgment  after  verdict.  Mucker  v.  Green, 
15  East,  288. 

Under  a  iK)licy  on  goods  from  London  to  any 
ports  or  places  in  the  Baltic,  backwards  and  for- 
wards, with  leave  to  touch,  stay  and  trade  at  all 
places  for  all  purposes,  and  to  take  in  and  dis- 
charge goods  wheresoever  the  ship  might  touch 
at ;  and  in  case  it  should  be  found  dangerous  to 
enter  such  ()orts  and  places,  or  the  captain  was 
not  allowed  to  discharge  the  cargo,  with  leave  to 
return,  until  he  found  a  port  which  he  could 
enter  with  safety  :  the  insurance  to  continue 
until  the  ship  and  goods  arrived  at  as  above  ; 
upon  the  ship  until  moored  at  anchor  twenty- 
four  hours  in  safety,  and  upon  the  goods  until 
the  same  should  be  there  discharged  and  safely 
landed ;  at  a  premium  of  fourteen  guineas,  to 
return  11.  per  cent,  for  arrival ;  with  warranty 
of  the  goods  free  from  capture  or  seizure  in  the 
ship's  port  or  ports  of  discharge  : — Held,  that 
the  ship  having  arrived  in  the  outer  road  of 
Pillau,  which  is  a  bar  harbour,  where  large  ships 
like  this  are  obliged  to  discharge  part  of  their 
cargoes  into  lighters,  to  enable  them  to  go  over 
the  bar  into  the  inner  harbour,  where  they  dis- 
charge the  remainder  ;  and  the  captain  having 
anchored  two  miles  and  a  quarter  farther  out 
than  ships  usually  lie  for  this  purpose  and  having 
gone  on  shore  to  report  his  ship  and  cargo, 
and  to  obtain  permission  to  discharge  his  cargo, 
and  to  give  directions  for  it ;  and  having  returned 
in  five  or  six  days,  when  he  was  accompanied 
by  Prussian  soldiers  and  a  pilot,  who  took  pos- 
session of  the  ship  and  cargo,  and  discharged 
part  of  it  into  a  lighter  in  the  place  where  the 
ship  remained  at  anchor,  and  afterwards  carried 
her  over  the  bar  into  the  inner  harbour,  where 
the  goods  were  finally  confiscated  ;  this  was  an 
arrival  in  the  captain's  dected  port  of  discharge, 
so  as  to  discharge  the  underwriters  from  the  loss 
by  seizure  there,  within  the  meaning  of  the 
policy.  DalgleUh  v.  Brooke,  15  East,  295  ;  13 
R.  R.  476. 

British  goods  on  board  a  neutral  ship,  being 
insnred  from  London  to  any  ports  or  places  of 
discharge  on  the  continent,  with  liberty  to  carry 
simulated  papers,  &c.,  free  of  capture  or  seizure 
in  her  port  or  ports  of  discharge  ;  and  the  ship, 
having  received  instructions  to  proceed  to  the 
river  Jahde  with  a  supercargo,  who,  when  arrived 
there,  was  to  go  to  varel,  which  lies  thirty-nine 
miles  up  the  river,  and  there  give  notice  to  a 
correspondent  of  the  ship's  arrival,  and  receive 
directions  where  the  goods  might  most  safely 
be  landed,  Varel  and  the  whole  adjacent 
country  being  then  occupied  by  the  enemy  : 
— Held,  that  a  seizure  by  the  enemy  in  boats 
from  the  shore,  while  the  ship  was  lying  on 
and  off  in  the  middle  of  the  river,  fifteen  miles 
up,  where  it  is  two  miles  wide,  waiting  for 
directions  from  the  supercargo,  who  had  gone 
up  to  Varel  to  get  instructions  where  to  land 
the  cargo,  was  a  seizure  in  a  port  of  discharge 
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within  the  exemption  in  the  policy.  Jarman 
V.  Coape,  13  East,  394  ;  2  Camp.  615  ;  12  R.  R. 
374. 

Free  from  Capture  and  Seisnre  —  Barratry.] 

— In  a  time  policy  of  marine  insurance  on  ship 
the  ordinary  perils  insured  against  (including 
"barratry  of  the  master")  were  enumerated, 
and  the  ship  was  warranted  "  free  from  capture 
and  seizure,  and  the  consequences  of  any  attempts 
thereat."  In  consequence  of  the  barratrous  act 
of  the  master  in  smuggling,  the  ship  was  seized 
by  Spanish  revenue  officers,  and  proceedings 
were  taken  to  procure  her  condemnation  and 
confiscation.  In  an  action  on  the  policy  to 
recover  expenses  incurred  by  the  owner  in 
obtaining  her  release : — Held,  that  the  loss 
must  be  imputed  to  "  capture  and  seizure,"  and 
not  to  the  barratry  of  the  master,  and  that  the 
underwriter  was  not  liable.  Corq  v.  Burr^  52 
L.  J.,  Q.  B.  657 ;  8  App.  Cas.  393 ;  49  L.  T. 
78  ;  31  W.  R.  894  ;  5  Asp.  M.  C.  109— H.  L. 
(E.) 

Where  previonB  Stranding.] — An  American 
ship,  insured  from  New  York  to  London, 
warranted  free  from  American  condemnation, 
having  for  the  purpose  of  eluding  her  national 
embargo,  slipt  away  in  the  night,  was  by  force 
of  the  ice,  wind  and  tide,  driven  on  shore, 
where  she  sustained  only  partial  damage,  but 
was  seized  the  next  day,  and  afterwards,  with 
great  difficulty  and  expense,  got  off,  and  finally 
condemned  by  the  American  government  for 
breach  of  the  embargo  : — Held,  that  as  there 
was  ultimately  a  total  loss  by  a  peril  excepted 
out  of  the  policy,  the  assured  could  neither 
recover  for  a  total  loss,  nor  for  any  previous  par- 
tial loss  arising  from  the  stranding,  which  in 
the  event  became  wholly  immaterial  to  the 
assured.  Aliter,  in  case  of  actual  disburse- 
ments made  for  repair  of  damage  occasioned  by 
sea  perils  before  the  total  loss,  which  appeared 
to  be  governed  by  the  general  authority  given 
to  the  assured  to  "  labour  and  travail,"  &c.  for 
the  defence,  safeguard  and  recovery  of  the  pro- 
perty insured.  Livie  v.  Jansen^  12  East,  648  ;  11 
R.  R.  513. 

Stranding — Seisnre  by  Enemy.] —Where,  on  a 
policy  on  goods  warranted  free  from  capture  and 
seizure,  the  ship  when  within  eight  or  nine 
miles  of  port  was  obliged  to  come  to  an  anchor  for 
want  of  a  pilot,  and  afterwards  drifted  on  to  a 
fiand,  and  was  totally  wrecked  ;  and  whilst  she 
remained  on  the  sand,  she  was  seized  by  persons 
acting  under  the  authority  of  the  Spanish 
government,  and  the  goods  were  taken  on  shore 
by  them  in  a  damaged  state,  and  confiscated ; 
and  no  portion  of  them  ever  came  into  the 
possession  of  the  assured  : — Held,  that  this  was 
a  loss  by  the  perils  of  the  seas,  and  not  by  cap- 
ture or  seizure,  the  proxima  causa  being  the 
loss  of  the  ship.  Hahn  v.  Corbett,  9  Moore. 
390  ;  2  Ring.  205  ;  3  L.  J.  (0.8.)  C.  P.  263  ;  27 
R.  R.  590. 

Warranted  to  have  FaBBes — PassoB  granted 
to  Shijp  nnder  another  Kame.]— Warranty  that 
the  ship  should  have  four  passes,  English,  French, 
Polish  and  Dutch  ;  the  goods  to  be  of  a  Polish 
subject  on  board  the  "  City  of  Warsaw."  The 
passes  were  dateti  in  April  or  May  and  the  ship 
did  not  receive  the  name  of  "  City  of  Warsaw 
until  August : — Held,  that  the  underwriters  were 
not  liable.    Anon.^  Skinner,  404. 


9.  Against  Captubk. 

Generally.] — A  ship  to  be  seaworthy  must  be 
rendered  as  secure  as  possible  from  capture  as 
well  as  from  perils  of  the  sea.  Wedderbum  v. 
Bell,  1  Camp.  1  ;  10  R.  R.  615. 

By  whom.] — A  policy  on  a  foreign  ship  must 
be  understood  as  containing  an  exception  of  all 
captures  made  by  the  authority  of  our  own 
government.  Kelltier  v.  Le  Muurier,  4  East, 
396  ;  1  Smith,  72  ;  7  R.  R.  581. 


EmigrantB    on    Board.] — Action   on    a 


voyage  policy  from  Macao  to  Havana  "  war- 
ranted free  from  capture  and  seizure  and  the 
consequences  of  any  attempt  thereat."  The 
clause  stating  the  perils  insur^  against  included 
enemies,  pirates,  rovers,  thieves,  surprisals,  takings 
at  sea,  and  barratry  of  the  masters  and  mariners. 
The  insurance  was  declared  to  be  on  7,300/. 
expended  in  provisions  for  emigrants,  and 
advances  on  freight.  While  the  ship  was  on 
her  voyage  the  emigrants  piratically  seized  and 
carried  away  the  ship  : — Held,  that  such  taking 
possession  of  the  vessel  was  a  seizure  within  the 
meaning  of  the  warranty,  and  that  the  assurers 
were  not  liable.  Kleinuxyrt  v.  Shepard,  1  El.  &  El. 
447  ;  28  L.  J.,  Q.  B.  147  ;  6  Jur.  (N.S.)  863 ;  7 
W.  R.  227.    See  also  Ca^es  ante,  cols.  1104,  seq. 

Whether  in  Port.]  —  Whether  a  vessel,  war- 
ranted free  of  capture  in  port,  is  in  a  port  or  not 
at  the  time  of  her  capture,  is  purely  a  question 
of  fact  for  a  jury.  Beyfwr  v.  Pearton^  4  Taunt. 
662  ;  13  R.  R.  723. 

Whether  the  place  where  a  vessel  casts  anchor 
is  within  her  jx)rt  of  discharge,  is  a  fact  for  the 
jury,  not  a  question  of  law.  Lcrin  v.  yewnJiam, 
4  Taunt,  722  ;  14  R.  R.  648. 

A  waiTanty  in  a  policy  against  capture  in  port 
does  not  protect  the  underwriters  from  a  loss 
happening  from  capture  in  a  place  which  is  not 
within  the  limits  of  any  port,  although  it  may  be 
within  the  headlands  at  the  mouth  of  a  river. 
BaHn^  v.  Vauw,  2  Camp.  541 ;  11  R.  R.  791. 

If  a  vessel  is  taken  at  her  moorings,  being 
neither  within  the  caput  portfts,  nor  within  that 
part  of  a  haven  where  ships  imload,  the  under- 
writer is  not  discharged  by  a  warranty  against 
capture  in  the  ship's  port  of  destination.  Keyser 
V.  Scott,  4  Taunt.  660  ;  13  R.  R.  721. 

If  a  ship  is  warranted  free  of  capture  or  of 
seizure  in  port  or  ports,  a  capture  by  an  enemy's 
ship,  while  the  vessel  insured  is  lying  in  an 
open  road,  outside  a  harbour,  is  not  within  the 
warranty.  Brown,  v.  Tiemey,  1  Taunt.  617  :  10 
R.  R.  599. 

A  warranty  against  capture  in  the  ship's  ix>rt 
of  discharge,  does  not  include  capture  in  the 
open  sea  on  the  outside  of  the  port,  by  a  force 
issuing  from  the  port  of  discharge.  Mellish  v. 
Stani/orth,  3  Taunt.  499. 

Ship  warranted  free  from  capture  in  port.  A 
letter  announcing  her  capture  in  port  was 
received  by  the  assured  and  the  premium  was 
returned.  The  capture  was  in  fact  not  in  ytoTt : 
— Held,  that  the  return  of  the  premium  did  not 
prevent  the  assured  recovering  on  the  |)olicy. 
Meymr  v.  Hall,  4  Taunt.  725  ;  14  R.  R.  650. 

Goods  warranted  free  from  capture  or  seizure 
in  the  port  of  discharge  were  seized  whilst  the 
ship  was  lying  in  Pillau  roads  outside  the  river 
bar,  about  three  miles  from  Pillau,  the  port  of 
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discharge  : — Held,  that  the  warranty  was  broken. 
Jfaydhew  v.  Scott,  3  Camp.  205. 

ItoTiation  to  a^oid  Cftptore.] — ^Where  a  policy 
contains  no  warranty  against  seizare  in  port,  if 
the  shipf  to  avoid  such  seizure,  runs  to  sea  before 
she  is  properly  loaded,  and  is  in  consequence 
obliged  to  go  to  a  port  oat  of  the  direct  course  of 
the  voyage  insured,  the  underwriters  are  liable 
for  a  subsequent  loss.  O'Reilly  v.  Gimne,  4 
Camp.  249;  16  R.  R.  788. 

Otherwise  where  the  policy  contains  a  war- 
ranty against  seizure  in  port.  O'Reilly  y.  Royal 
Exchange  Assurance  Co.,  4  Camp.  246 ;  16 
R.  R.  786. 

10.  As  TO  Cabgo. 

Kiarepretentation.]  —  Where  an  agent  of  a 
shipowner,  effecting  a  policy  on  a  ship,  misrepre- 
sented the  nature  of  the  cargo  which  she  was 
to  carry,  but  this  was  not  inserted  in  the  policy, 
and  it  did  not  appear  that  the  underwriter  was 
induced  by  the  misrepresentation  to  accept  the 
risk : — Held,  that  the  jury  was  warranted  in 
finding  that  the  misrepresentation  was  not 
material,  and  that  it  did  not  vitiate  the  policy. 
Flinn  v.  Headlam  or  Tohin,  9  B.  &  C.  693. 
S.  <?.,  M.  &  M.  367 ;  31  R.  R.  739. 

Xeaning  of  **The  Cargo."] — An  insurance 
declared  to  be  on  "  the  cargo,"  being  1,031  hhds. 
wine,  does  not  amount  to  a  warranty  that  the 
wine  constitutes  the  whole  cargo,  and  that  no 
other  goods  will  be  taken  on  board.  Muller  v. 
Thompson,  2  Camp.  610 ;  12  R.  R.  753. 

Contraband.]— Whilst  war  was  existing  be- 
tween the  United  States  of  America  and  the 
Confederate  States,  goods  were  insured  on  a 
voyage  from  London  to  Matamoras  by  a  policy 
which  contained  a  warranty  against  contraband 
of  war.  Matamoras  was  a  neutral  port  belong- 
ing to  Mexico,  but  the  intention  of  the  insured 
from  the  beginning  was  to  send  the  goods  on  to 
the  Confederate  States  by  transhipping  them  at 
Matamoras,  and  conveying  them  across  the  river 
which  divided  Mexico  from  the  territory  then  in 
the  possession  of  the  Confederate  States.  Some 
of  the  goods  which  were  so  insured  consisted  of 
artillery  harness : — Held,  that  such  goods  were 
contraband  of  war,  and  that  there  was  therefore 
a  breach  of  the  warranty,  which  avoided  the 
whole  insurance.  Seymour  v.  London  and  Pro- 
rincial  Marine  Insurance  Co.,  41  L.  J.,  C,  P. 
193  ;  27  L.  T.  417  ;  1  Asp.  M.  C.  423. 

Condition  of  OoodB.]  —  It  is  not  a  condition 
precedent  to  the  attaching  of  a  policy  on  goods 
against  sea  risks  that  the  subject  of  insurance 
should,  at  the  commencement  of  the  voyage,  be 
fit  to  encounter  the  ordinary  vicissitudes  of  a 
voyage.  Koebel  v.  Saunders,  17  C.  B.  (N.8.)  71  ; 
33  L.  J.,  C.  P.  310  ;  10  Jur.  (N.S.)  920  ;  12  W.  R. 
1106. 

11.  Uninsured. 

<<Hnll  and  Maehinery''— **  Warranted  ITnin- 
gured" — "Honour"  Policy.] — A  time  policy  of 
marine  insurance  effected  upon  the  "hull  and 
machinery"  of  a  steamship  does  not,  in  the 
absence  of  proof  that  in  marine  insurance  the 
words  "hull  and  machinery"  have  acquired  a 
special  meaning,  cover  disbursements  : — Quaere, 
whether  the  effecting  of  a  p.  p.  i.  or  "honour" 
policy,  which  is  null  and  void  under  19  Geo.  2, 


c.  37,  is  a  breach  of  a  warranty  to  stand  un- 
insured. Roddick  v.  Indemnity  Mutual  Marine 
Insurance  Oi.,  64  L.  J.,  Q.  B.  733  ;  [1896]  2 
Q.  B.  380 ;  14  R.  516 ;  72  L.  T.  860 ;  44  W.  R. 
27  ;  8  Asp.  M.  C.  24— C.  A. 

Yalned  Folioy— Warranty  that  Fart  of  Ship's 
Value  remain  Unininred.] — A  shipowner,  whose 
ship  is  valued  at  12,000/.,  who  insures  her  for 
9,600/.,  and  warrants  that  as  to  2,400/.  he  will 
be  his  own  insurer,  commits  no  breach  of  his 
warranty  by  taking  out  a  further  insurance  to 
cover  such  {X)rtion  of  the  original  sum  insured 
as  he  has  notice  is  likely  to  become  ineffective 
by  reason  of  the  insolvency  of  underwriters. 
General  lueurance  Co.  of  Trieste  v.  Cory,  66 
L.  J.,  Q.  B.  313  ;  [1897]  1  Q.  B.  335. 

12.  FB££  from  AYEBAOE. 

See  X.  Losses,  infra,  cols.  1247,  seq. 

VII.    CONCEALMENT     AND     MISREPRE- 
SENTATION. 

1.  When  Material  Generally,  \n%, 

2.  Knowledge  of  Agents,  1185. 

3.  Kitown  Course  of  Proceeding,  1188. 

4.  Intelligence  at  Lloyds',  1189. 

5.  State  and  Condition  of  Ship  and  Cargo,  1191. 

6.  Time  of  Sailing,  119^. 

7.  Ship's  Name  when  in  Danger,  1196. 

8.  Port  or  Place  of  Sailing  or  Loading,  1197. 

9.  Commencement  of  Hostilities,  1198. 

10.  Terms  of  Insurance,  1199. 

11.  Proof,  1199. 

12.  Chancery  Jurisdiction,  1200. 

I.  When  Material  Generally. 

Fraud.] — The  suppression  or  concealment  of 
material  intelligence  respecting  a  matter  of 
insurance,  whether  by  principal  or  agent,  and 
whether  fraudulent  or  not,  vitiates  the  policy. 
Thompson  v.  Buchanan,  4  Bro.  P.  C.  482. 

Correction.] — ^Where  parties  are  contracting, 
either  of  them,  unless  he  is  under  a  duty  to 
the  other,  may  keep  silence  even  as  to  facts 
which  he  believes  would  be  operative  on  the 
mind  of  the  other  ;  if,  however,  one  of  them  has- 
made  a  statement  which  he  believes  to  be  true, 
but  which  in  the  course  of  the  negotiation  he 
discovers  to  be  false,  he  is  bound  to  correct  his 
erroneous  statement.  Da  ties  v.  London  a  nd  Pro- 
vincial Marine  Injmrance  Co.,  47  L.  J.,  Ch.  511  ; 
8  Ch.  D.  469  ;  38  L.  T.  478  ;  26  W.  R.  794. 

All  due  Information.] — In  marine  insurance 
the  basis  of  the  contract  between  the  under- 
writer and  the  assured  is  that  the  latter  will 
communicate  to  the  former  information  of  every 
material  fact  of  which  the  assured  has  or  in  the 
ordinary  course  of  business  ought  to  have  know* 
ledge  ;  and  that  the  latter  will  take  the  necessary 
measures  by  the  employment  of  competent  and 
honest  agents  to  obtain  through  the  ordinary 
channels  of  intelligence  in  use  in  the  mercantile 
world  all  due  information  as  to  the  subject- 
matter  of  the  insurance.  Printdfoot  v.  Monte- 
fore,  8  B.  a:  S.  510  ;  36  L.  J..  Q.  B.  225  ;  L.  R.  2 
Q.  B.  511  ;  16  L.  T.  585  ;  15  \V.  R.  920. 

A  person  at  Sunderland  effecte<i  a  policy  of  in- 
surance, and  said  no  accounts  had  been  received 
of  the  ship.  His  counting-house  was  at  Belfast, 
and  at  the  time  of  saying  this  accounts  had  been 
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received  there,  though  this  was  unknown  to 
him  : — Held,  that  his  statement  was  not  false  or 
fraudulent.     Qreenwell  v.  NiclwUon^  1  Jur.  286. 

Upon  effecting  a  policy  of  marine  insurance, 
the  assured  is  bound  to  disclose  everything  which 
would  affect  the  judgment  of  a  rational  under- 
writer governing  himself  by  the  principles  and 
calculations  on  which  underwriters  in  practice 
act.  lonidM  v.  Pender,  48  L.  J.,  Q.  B.  227 ; 
L.  R.  9  Q.  B.  531 ;  30  L.  T.  647  ;  22  W.  B.  884  ; 
2  Asp.  M.  C.  266. 

The  concealment  by  the  assured  at  the  time  of 
effecting  a  marine  policy  of  insurance  of  a  fact 
which  is  material  to  enable  a  rational  under- 
winter,  governing  himself  by  the  principles  on 
which  underwriters  in  practice  act,  to  judge 
whether  he  shall  accept  the  risk  at  all,  or  at 
what  rate,  will  vitiate  the  policy,  although  the 
fact  may  not  be  material  with  regard  to  the  risk 
insured.  Rivaz  v.  Gerussi,  50  L.  J.,  Q.  B.  176  ; 
6  Q.  B.  P.  222  ;  44  L.  T.  79  ;  4  Asp.  M.  C.  377. 

Bnmoiirt.] — It  is  the  duty  of  the  assured  not 
only  to  communicate  to  the  underwriter  articles 
of  intelligence,  which  may  affect  his  choice, 
whether  he  will  insure  at  all,  and  at  what  pre- 
mium he  will  insure,  but  likewise  all  rumours 
and  reports  which  may  tend  to  enhance  the 
magnitude  of  the  risk.  Lynch  v.  HamiUon,  3 
Taunt.  37  ;  12  R.  R.  591. 

Knowledge  of  IFxiderwriter.] — A  person  pro- 
posing a  marine  insurance  is  bound  to  commu- 
nicate every  fact  within  his  knowledge  that  is 
material ;  though,  if  a  particular  fact  is  known 
to  the  underwriter  at  the  time,  he  cannot  after- 
wards set  up  as  a  defence  to  an  action  on  the 
policy  that  the  fact  was  not  communicated  ;  but 
if  a  material  fact  is  not  communicated,  which, 
though  known  to  the  underwriter  once,  was  not 
present  to  his  mind  at  the  time  of  affecting  the 
insurance,  the  non-communication  affords  a  good 
defence  to  the  underwriter ;  and  it  is  not  enough 
for  the  assured  to  shew  that  the  particulars 
supplied  by  the  assured,  coupled  with  the 
underwriter's  previous  knowledge,  would,  if 
the  underwriter  had  given  sufficient  considera- 
tion to  the  subject,  have  brought  to  his  mind 
the  material  fact  not  communicated.  Bates  v. 
Meimtt,  36  L.  J.,  Q.  B.  282  ;  L.  R.  2  Q.  B.  595  ; 
15  W.  R.  1172. 

Knowledge  of,  or  concealment  from  the  par- 
ticular underwriter  may  be  material,  but  not  the 
knowledge  or  ignorance  of  subsequent  under- 
writers of  a  different  policy.  Foley  v.  Tabor, 
2  F.  &  F.  663. 

On  a  condition  in  a  policy,  that  it  should  be 
void  if  the  assured  should  omit  to  comnuinicate 
any  matter  material  to  be  made  known  to  the 
Insurer : — Held,  that  this  meant  some  matter, 
not  only  material,  but  also  unkno^^oi  to  the  in- 
surer ;  and  that  it  did  not  apply  to  something 
which  it  might  well  be  presumed  was  well  known 
to  the  insurer  or  his  agents.  Pimm  v.  Lewis,  2 
F.  &  F.  778. 

Letter  leading  to  Inquiry.] — ^A  material  con- 
cealment is  a  concealment  of  facts,  which,  if 
communicated  to  the  underwriter,  would  induce 
him  either  to  refuse  the  insurance  altogether,  or 
not  to  effect  it  except  at  a  greater  premium  than 
the  ordinary  premium  ;  and  a  letter  containing 
facts,  which,  if  communicated,  would  lead  to  an 
inquiry,  which  would  produce  important  informa- 
tion, ought  to  be  shewn  by  the  assured  to  the 


underwriter.    EUon  v.  Larhins,  8  Bing.  198 ;  1 
M.  &  Scott,  323  ;  5  Car.  &  P.  86,  385. 

Faeti  ooming  to  Knowledge  of  Asinred  alfcer 
Slip.] — ^When  underwriters  have  (as  by  initialling 
a  slip)  made  a  contract  of  assurance,  which, 
although  invalid  at  law  and  in  equity  for  want  of 
statutory  requisites,  is  nevertheless,  in  practice, 
and  according  to  the  usage  of  those  engaged  in 
marine  insurance,  a  complete  and  final  contract 
binding  upon  them  in  honour  and  good  faith 
whatever  events  may  subsequently  happen,  the 
assured  need  not  communicate  to  the  under- 
writers facts  which  afterwards  come  to  his  know- 
ledge material  to  the  risk  insured  against ;  and 
the  non-disclosure  of  such  facts  will  not  vitiate 
the  policy  of  insurance  afterwards  executed. 
Cory  V.  Patton,  41  L.  J.,  Q.  B.  195,  n. ;  L.  B.  7 
Q.  B.  304  ;  26  L.  T.  161  ;  20  W.  B.  364  ;  2  Asp. 
M.  C.  302.  See  S.C.,  43  L.  J.,  Q.  B.  181 ;  L.  R. 
9  Q.  B.  577  ;  30  L.  T.  758  ;  23  W.  R.  46  ;  1  Asp. 
M.  G.  225. 

At  the  time  of  signing  a  slip  the  assured  was 
aware  of  but  did  not  communicate  a  material 
fact.  The  underwriter  afterwards  became  ac- 
quainted with  this  fact,  and  signed  a  policy  in 
conformity  with  the  slip  under  protest : — Held, 
that  the  policy  was  vitiated  by  the  concealment. 
NichoUoit  V.  Poioer,  20  L.  T.  580. 

A  proposal  for  insurance  on  freight  was  made 
and  accepted  on  the  1 1th  of  March.  On  the  1 6tli 
the  ship  was  lost.  On  the  17th,  the  assured,  with 
knowledge  of  the  loss,  but  without  communi- 
cating it  to  the  insurers,  demanded  a  stamped 
policy.  The  insurers  then,  for  the  first  time, 
required  to  be  informed  as  to  the  amount  of  the 
insurance  upon  the  hull,  and  inserted  in  the 
policy  (which  the  assured  accepted),  the  follow- 
ing warranty  :  "  Hull  warranted  not  insured  for 
more  than  2,7002.  after  the  20th  of  March."  The 
vessel  was  then  insured  for  an  additional  5001. 
in  an  insurance  club,  by  the  rules  of  which  all 
ships  belonging  to  members  were  insured  from 
the  20th  of  March  in  one  year  to  the  20th  of  March 
in  the  following  year,  "  and  so  on  from  year  to 
year  unless  ten  days*  notice  to  the  contrary 
be  given"  ;  and  in  the  absence  of  notice  the 
managers  of  the  club  were  to  renew  each  policy 
on  its  expiration : — Held,  that  the  risk  having 
been  accepted  by  the  insurers  on  the  11th  of 
March,  the  addition  on  the  17th  of  a  term  for 
their  benefit,  and  not  affecting  the  risk,  did  not 
prevent  the  policy  from  being  one  drawn  up  in 
respect  of  the  risk  accepted  on  the  11th,  and, 
therefore,  the  concealment  of  the  loss  was  not 
a  concealment  of  a  material  fact  so  as  to  avoid 
the  policy.  Lishmun  v.  Xorthern  Maritime  /ii- 
svrance  Cb.,  44  L.  J.,  C.  P.  185 ;  L.  R.  10  C.  P. 
179  ;  32  L.  T.  170  ;  23  W.  R.  733  ;  2  Asp.  M.  C. 
504— Ex.  Ch. 

IFnderwriter,  Estoppel  by  Gondnet.] — ^Where 
the  assurer  discovers  the  concealment  of  a 
material  fact  between  the  initialling  of  the  slip 
and  the  issuing  of  the  stamped  policy,  but  issues 
the  policy  without  protest,  he  is  not  estopped  from 
disputing  his  liability,  nor  is  the  burden  of  proof 
thrown  on  him  to  shew  that  the  assured  was  not 
misled  into  treating  the  contract  as  still  subsist- 
ing. Morrison,  v.  Umrersal  Marine  Insuranre 
Co.,  42  L.  J.,  Ex.  115 ;  L.  R.  8  Ex  197  ;  21  W.  R. 
774— Ex.  Ch. 

Underwriters  having  agreed  upon  the  terms 
for  a  marine  insurance  with  the  broker  of  the 
assured,  initialled  the  slip  and  debited  the  broker 
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with  the  premiam,  in  ignorance  of  facts  material 
to  be  communicated  to  them,  and  known  to 
the  broker.  Shortly  afterwards  the  underwriters 
discovered  the  concealment,  and  mentioned  it  to 
the  broker,  but  i-aised  no  objection,  and  after- 
wards, at  the  usual  time,  executed  and  delivered 
to  the  broker  in  silence  a  stamped  policy  in 
accordance  with  the  slip.  News  of  a  total  loss 
having  arrived,  they  repudiated  their  liability 
on  the  ground  of  the  concealment,  and  the 
assured  sued  them  on  the  policy.  It  is  the  usage 
to  issue  a  stamped  policy  in  accordance  with  the 
slip,  no  matter  what  might  happen  after  the 
slip  was  initialled : — Held,  that  since  the  assured 
had  not  been  induced  to  alter  his  position  by  a 
belief  that  the  underwriters  had  elected  to  treat 
the  contract  as  binding,  the  delivery  of  the 
stamped  policy  was  not  an  act  of  estoppel,  nor 
even  prim&  facie  evidence  of  an  election,  so  as  to 
make  it  incumbent  on  the  underwriters  to  shew 
that  the  assured  did  not  understand,  or  had  no 
right  to  understand,  the  conduct  of  the  under- 
writers as  an  election.    lb. 

Xaterlality  a  Question  for  Jury.] — If  facts  not 
disclosed  by  the  broker  for  the  insured,  in  a 
representation  of  the  state  of  the  ship,  appear 
material  to  the  jury,  though  they  did  not  to  the 
broker,  who  merely  on  that  account  abstained 
from  mentioning  them,  the  insurance  is  void. 
Shirley  v.  Wilkinson,  1  Dougl.  306,  n. ;  3  Dougl.  41. 

Kon-disolotnre — Seaworthinesf.] — As  an  as- 
sured impliedly  warrants  the  ship  insured  to  be 
seaworthy,  whatever  forms  an  ingredient  in 
seaworthiness  is  not  necessary  to  be  disclosed  by 
the  assured  to  the  underwriter,  in  the  first 
instance,  unless  information  on  the  subject  be 
particularly  called  for,  and  then  the  assured  must 
disclose  truly  what  he  knows.  Therefore,  where 
the  assured  of  a  ship  had  received  a  letter  from 
his  captain  informing  him  that  he  had  been 
obligea  to  have  a  survey  on  the  ship  at  Trinidad, 
on  account  of  her  bad  character,  but  the  survey 
which  accompanied  the  letter  gave  her  a  good 
character : — Held,  that  the  non-disclosure  of  the 
letter  and  survey  did  not  avoid  the  policy, 
although,  if  disclosed,  the  premium  would  have 
been  higher.  Haywood  v.  Bodgers,  4  East,  590  ; 
7  R.  R.  638. 

Infuranoe  after  Lom.] — Action  for  deceit, 
shipowner  obtaining  increase  of  policy  after 
ship  lost.    New  trial.    Anon.,  Lofft,  212. 

OoodB  ef  Enemy  iniured  at  Ooode  of  Friend.] 
— If  goods  are  insured  as  the  goods  of  a 
Hamburgher  who  is  an  ally,  and  the  goods  are 
the  goods  of  a  Frenchman,  an  enemy,  the  policy 
is  void  for  fraud.    Anan,,  Skinner,  327. 

Faet   material   under   Foreign   Law.] — The 

insured  is  not  bound  to  disclose  a  fact  made 
material  by  a  foreign  ordinance  of  which  he  is 
ignorant.  Meyne  or  Mayne  v.  WaUer,  1  Park, 
Ins.  431  (8th  ed.)  730. 

Change  of  nationality.] — ^A  ship  was  trans- 
ferred by  fictitious  sale  from  the  British  to  the 
Belgian  flag,  in  order  to  escape  board  of  trade 
inspection.  She  was  af terwaids  insured,  and  the 
fact  of  her  change  of  flag  was  not  communicated 
to  the  insurers : — Held,  that  the  concealment 
was  of  a  material  fact,  although  the  ship  was 
not  suggested  to  be  unseaworthy.  Hutchinson, 
V.  Aberdeen  Sea  Insurance  Co.,  3  Ct.  of  Sess.  Gas. 
(4th.  ser.)  682. 


Enemiee'  CmlBert  in  Keighbonrhood.] — ^If  the 
assured  has  heard  that  privateers  are  cruising  in 
the  neighbourhood  of  his  ship  it  is  his  duty  to 
communicate  the  fact  to  his  underwriters.  Bock- 
loaite  V.  Nalgrace,  cited,  3  Taunt.  1. 

The  assured  had  information  that  there  were 
enemies*  cruisers  in  the  neighbourhood  of  his 
ship,  and  did  not  communicate  the  fact  to  his 
underwriters  : — Held,  that  he  could  not  recover 
on  the  policy.  Durrell  v.  Bederley,  Holt,  283  ; 
8  B.  R.  730.    And  see  17  B.  B.  639. 

Ship  in  Danger.] — A  merchant  having  heard 
that  his  ship  was  in  great  danger,  if  not  lost, 
insured  her  without  communicating  his  informa- 
tion to  his  underwriters.  Upon  bill  in  chancery 
to  be  relieved  against  the  insurance  as  fraudulent, 
a  decree  was  made  that  the  policy  be  delivered 
up  and  the  premium  returned.  De  Costa  v. 
Seandret,  2  P.  Wms.  170. 

The  assurer  concealed  the  fact  that  from  a  ship 
in  company  with  the  ship  insured  he  had  heard 
that  she  was  leaky  and  had  been  lost  sight  of  in 
a  hard  gale ;  she  was  afterwards  captured  by 
Spaniards  : — Held,  that  the  concealment  vitiated 
the  policy.     Seaman  v.  Fonereau,  2  Str.  1183. 

If  a  person  insure  a  ship  when  on  a 
voyage,  knowing  her  to  be  in  extraordinary  peril, 
or  to  have  suffered  damage,  and  does  not  com- 
municate it  to  the  insurer,  it  is  a  fraud.  Pole  v. 
Fitzgerald,  AmbL  214 ;  4  Bro.,  P.  C.  439. 
Willes,  461. 

lime  Folioy — ^Voyage — Cargo.] — ^When  effect- 
ing a  time  policy  the  insurance  broker  represented 
to  the  underwriter  that  the  ship  was  to  sail  for 
Pernambuoo  with  coals  and  home  with  sugar. 
She  was  in  fact  chartered  for  Imbituba  with 
iron  ;  but  it  was  not  proved  that  the  broker  knew 
this : — Held,  that  there  had  tbeen  no  misrepre- 
sentation of  material  facts.  Harvey  v.  Seligman, 
10  Ct.  of  Sess.  Gas.  (4th.  ser.)  680. 

The  ship  was  lost  by  shipwreck  at  her  port  of 
discharge,  which  was  an  open  roadstead  : — Held, 
that,  the  port  not  being  notoriously  dangerous, 
and  the  shipowner  not  knowing  that  it  was  so, 
and  iron  not  being  an  exceptionally  dangerous 
cargo,  there  had  been  no  concealment  of  material 
facts.    lb. 

Birectlon  to  Jury.] — By  the  rules  of  Lloyds', 
a  vessel  classed  for  seven  years  is  bound  to  undergo 
a "  half-time  survey "  in  her  fourth  year,  and 
upon  the  report  of  such  survey,  the  committee  of 
Lloyds'  determine  whether  she  is  to  retain  her 
classification  or  not.  If  she  has  satisfactorily 
undergone  the  survey  and  retains  her  classifica- 
tion, the  letters  "  H.  T."  are  placed  opposite 
to  her  name  in  the  book,  with  the  date  of  the 
survey.  If  the  report  is  not  satisfactory,  she  is 
degraded,  and  if  a  survey  is  not  had,  or  is 
declined,  she  is  struck  out  of  the  register.  Each 
subscriber  to  Lloyds'  is  furnished  with  a  copy  of 
this  book,  which  is  corrected  from  time  to  time, 
and  he  can  get  further  information  from  the 
secretary  of  Lloyds'.  Notice  was  given  to  an 
owner  of  a  ship  classed  A  1,  and  built  in  1865,  by 
the  surveyor,  on  the  22nd  of  October  1869,  that 
she  was  due  for  half-time  survey,  and  he  was 
asked  when  she  would  be  ready  for  survey.  He 
replied  on  the  23rd  of  October,  that  he  had 
decided  not  to  continue  her  in  Lloyds'  book.  On 
the  28th  of  October,  his  agent  inquired  of  an 
underwriter  at  what  rate  an  insurance  could  be 
effected  upon  the  ship,  and  the  book  being  looked 
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at  in  which  she  stood  A  1,  seven  years  from 
1865,  a  quotation  was  given  to  him.  On  the  16th 
of  November  she  was  initialled  for  insurance,  and 
the  policy  was  issued,  dated  the  1st  of  December, 
1869.  On  the  16th  of  November  she  hatl  been 
struck  out  of  the  'book,  and  the  owner  was  so 
informed  on  the  17th.  The  ship  was  wrecked, 
and  became  a  total  loss  on  the  31st  of  December. 
An  action  having  been  brought  upon  the  policy, 
it  was  pleaded  that  there  had  been  concealment 
of  material  facts  by  the  owner  and  his  agents. 
The  jndge,  at  |the  trial,  asked  the  jury,  first,  was 
the  ship  on  the  15th  of  November,  in  the  ordinaiy 
business  sense  degraded  from  her  class  ?  To  this 
question  the  jury  answered  '^No."  Secondly, 
was  the  fact  that  the  owner  had  resolved  not  to 
continue  the  ship  on  the  list,  and  had  so  stated 
to  the  surveyor,  a  material  fact  ?  To  this  question 
the  jury  answered  "No."  ThirtUy,  ought  the 
underwriter  to  have  known  on  the  15th  Novem- 
ber that  the  continuance  of  the  class  must  depend 
on  whether  the  ship  had  been  then  lately  surveyed 
and  passed,  or  would  within  a  few  days  be 
surveyed  and  passed  or  repaired,  and  if  "  Yes," 
ought  the  knowledge  to  have  put  the  underwriter 
to  ask  whether  the  ship  had  been  surveyed,  or 
was  about  to  be  sui-veyed  ?  To  this  question  the 
jury  answered  "  Yes,"  and  a  verdict  was  entered 
for  the  plaintiff  : — Held,  by  Mellor,  J.,  Lush,  J., 
and  Hannen,  J.,  first,  that  the  judge  was  not 
bound  to  direct  the  jury  as  matter  of  law,  that 
the  verdict  must  be  found  for  the  underwriter ;  and 
secondly,  that  there  was  no  misdirection.  By 
Cockburn,  C.J.,  that  there  was  no  misdirection, 
but  that  there  was  proof  of  the  concealment  of  a 
material  fact,  which  ought  to  have  been  commu- 
nicated to  the  underwriter,  there  being  positive 
knowledge  on  the  part  of  the  owner  that  he  had 
refused  to  have  the  ship  surveyed,  while  thei-e  was 
only  a  possible  inference  on  the  part  of  the  under- 
writer that  there  had  been  such  refusal.  Oandy 
v.  Adelaide  MaHne  Truturaitre  0>.,  40  L.  J.,  Q.  B. 
239  ;  L.  R.  6  Q.  B.  746 ;  25  L.  T.  742 ;  1  Asp. 
M.  C.  188. 

On  effecting  an  insurance  on  freight  from 
BeliEe  to  Rendez-vous  Point  on  the  Honduras 
coast  (the  exact  locality  of  which  was  not 
known  to  either  party)  and  thence  to  London, 
the  agent  of  the  assured  read  to  the  agent  of 
the  assurers  a  letter  which  the  owner  of  the 
vessel  had  received  from  the  captain  from  Belize, 
in  which  Rendez-vous  Point  was  thus  described  : 
"  It  is  considered  by  the  pilot  here  as  a  good 
and  safe  anchorage,  and  well  sheltere^l.  I  have 
been  out  and  seen  the  place,  and  consider  it  quite 
safe."  It  was  admitted  that  this  statement  of 
the  captain  was  made  honk  fide  :  but  there  was 
evidence  that  Rendez-vous  Point  was  not  at  the 
particular  season  a  safe  anchorage.  In  an  action 
upon  the  policy,  for  a  total  loss,  the  judge  told 
the  jury  that  in  his  opinion  the  letter  did  not 
amount  to  a  statement  of  a  fact,  but  merely 
of  an  opinion  ;  and  he  left  two  questions  to 
them:  First,  was  the  letter  read  to  the  agent 
of  the  assured  ?  Secondly,  did  the  captain  and 
the  pilot  consider  that  Rendez-vous  Point  was  a 
safe  anchorage  ?  The  jury  answered  both  ques- 
tions in  the  affirmative,  and  a  verdict  was  entered 
for  the  plaintiff  : — Held,  no  mistlii-ection,  and 
that  the  verdict  was  warranted  by  the  evidence. 
Anderson  v.  Paoijic  Fire  and  Marine  Inturanee 
Co.,  L.  R.  7  C.  P.  65  ;  26  L.  T.  130 ;  20  W.  R. 
280  ;  1  Asp.  M.  C.  220. 

The  question  for  the  jury  in  such  a  case  is 
whether  the  facts  connected  with  the  captain's 


letter,  its  date  and  contents,  the  time  of  its 
receipt  and  so  forth,  were  such  facts  as  would 
have  properly  influenced  the  judgment  of  a  rea- 
sonable underwriter  in  determining  whether  to 
accept  the  risk.  Strihletj  v.  Imperial  Marine 
Insurance  Co.  45  L.  J.,  Q.  B.  396  ;  1  Q.  B.  D.  507  ; 
34  L.  T.  281  ;  24  W.  R.  701  ;  3  Asp.  M.  C.  134. 
See  Rirkard*  v.  Murdockj  and  Mackintosh  v. 
Marthally  post,  coL  1199. 

MiBrepresentation — Onni  Probandl.]  —  Where 
payment  of  a  risk  is  resisted  by  insurers  on  the 
ground  of  misrepresentation,  the  onus  is  on 
them  to  prove  very  clearly  that  such  misrepre- 
sentation has  been  made.  Daries  v.  Xatiofutl 
Fire  and  Marine  Insurance  Co.  of  New  Zealand, 
60  L.  J.,  P.  C.  73 ;  [1891]  A.  C.  485  ;  65  L.  T. 
560— P.  C. 

Ship  entitled  to  tail  without  Convoy — 
Xaterialitj.] — The  fact  that  a  ship  being  foreign 
built,  was  entitled  to  sail  without  convoy : — 
Held,  not  to  be  material  to  be  communicated  to 
underwriters.    Long  v.  Duff,  2  Bos.  &  P.  209. 

Beineiiranoe — Appropriation.  ] — ^The  plaintiffs 
were  the  London  agents  of  an  insurance  com- 
pany, who  had  also  an  agent  at  Calcutta.  The 
company  issued  policies  on  cargoes  proceeding 
from  Calcutta  to  the  United  Kingdom,  reinsur- 
ing the  excess  above  5,000Z.  on  any  one  ship, 
through  their  agents,  the  plaintiffs,  with  the  defen- 
dants, lost  or  not  lost,  in  any  one  ship  as  might 
be  declared.  From  time  to  time  the  plaintiffs 
received  advices  from  the  agent  at  Calcutta, 
stating  the  names  of  the  ships,  and  particulars 
of  the  excess  o  f  5,000^.  upon  each,  whereupon 
they  declared  the  ships  to  the  defendants,  to- 
gether with  the  amount  of  the  excess,  indorsments 
of  which  were  made  upon  the  back  of  the  policy 
which  was  thereby  appropriated  to  the  particular 
risk.  By  a  letter  of  the  15th  February,  1860, 
the  Calcutta  agent  informed  the  plainti&  of  an 
excess  insured  by  the  company  on  the  ship  "  R."  on 
the  16th  March ;  both  the  plaintiffs  and  defen- 
dants had  information,  as  the  fact  was,  that  the 
"  R,"  had  been  destroyed  by  fire.  On  the  17th 
March,  the  plaintiffs  appropriated  the  whole 
of  the  amount  remaining  on  the  then  current 
policy  to  other  ships.  On  the  19th  March,  the 
plaintiffs  effected  a  fresh  policy  with  the  defen- 
dants in  continuance  of  the  former  one  ;  and  on 
the  21st  the  plaintiffs  received 'the  letter  of  the 
Calcutta  agent  of  the  15th  of  February  ;  where- 
upon they  immediately  declared  to  the  defen- 
dants that  the  policy  of  the  19th  would  be 
appropriated  to  the  excess  of  5,000/.  on  board 
the  ''  R."  ;  and  on  the  26th  March  made  an 
indorsement  thereof  upon  the  policy,  the  defen- 
dants disputing  their  right  to  do  so  : — Held,  that 
the  fact  of  the  loss  of  the  **  R."  being  known  to 
both  plantiffs  and  defendants  at  the  time  of  the 
issuing  of  the  policy  was  immaterial,  as  it  was 
not  at  that  time  known  to  either  party  that  the 
company  had  undertaken  any  risk  with  respect 
to  the  ship  ;  and  that  the  declaration  and  appro- 
priation were  sufficient.  Oledstanes  v.  Royal 
Exchange  Insurance  Corporation,  5  B.  &  S.  797  ; 
34  L.  J.,  Q.  B.  30  ;  11  Jur.  (N.S.)  108  ;  11  L.  T. 
805  ;  13  W.  R.  71. 

Craft  Bilk — Employment  of  lightermen  with 
Seetrieted  Liability— Kotioe.]~On  policies  of 
marine  insurance  on  goods,  which  included  risks 
on  crafts  and  lighters,  underwriters  to  the  know- 
ledge of  the  plaintiffs  charged  a  higher  rate  of 
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premium  where  the  insurance  was  with  no 
recourse  against  lightermen  (which  meant  where 
the  lighterage  was  done  on  the  terms  that  the 
liability  of  the  lightermen  was  to  be  less  than 
that  of  common  carriers^  namely,  for  negligence 
only),  than  they  charged  where  there  was  such 
recourse,  and  the  liability  of  the  lightermen  was 
to  be  that  of  common  carriers.  The  plaintiffs 
effected  with  the  defendant,  a  Lloyd*s  under- 
writer, a  policy  of  marine  insurance  on  goods 
which  included  risk  on  craft  and  lighters,  and 
was  not  with  no  recourse  against  lightermen. 
At  the  time  of  ejQtecting  such  policy  the  plaintiffs 
had  an  arrangement  with  one  H.,  by  which  he 
was  to  do  all  the  plaintiff's  lighterage  on  the 
terms  that  he  was  only  to  be  liable  for  negli- 
gence : — Held,  that  if  the  plaintiffs  intended 
that  the  goods  so  insured  should  be  landed  under 
such  arrangement  with  H.,  it  was  a  fact  which 
a  prudent  and  experienced  underwriter  would 
take  into  consideration  in  estimating  the 
premium,  and  that  therefore  a  jury  would  be 
justified  in  finding  that  the  non-communication 
of  it  to  the  defendant  was  the  concealment  of  a 
material  fact  which  vitiated  the  policy.  A  mere 
disclosure  of  the  existence  of  such  arrangement 
to  the  defendants*  solicitor  is  not  notice  of  it  to 
the  defendant.  Thte  y.  ffyslojf,  54  L.  J.,  Q.  B. 
592  ;  16  Q.  B.  D.  368  ;  53  L.  T.  581 ;  5  Asp.  M.  C. 
487— C.  A. 

P0U07  **on  Profit  on  Charter" — ^BeBtmotion 
of  Xerohantable  Charaeter  of  Cargo— Lost  of 
Preight — ^Total  Loss — Concealment  hj  Aflsnred.] 
—The  plaintiffs,  who  had- chartered  a  steamship 
at  a  lump-sum  freight  of  3,900Z.,  insured  her 
with  the  defendants,  who  were  underwritei-s. 
The  interest  insured  was  described  in  the  policy 
as  "  2,000Z.  on  profit  on  charter  .  .  .  warranted 
free  from  all  average."  The  plaintifb  did  not 
inform  the  defendants  that  the  vessel  was  char- 
tered for  a  lump-sum  freight,  nor  of  the  amount 
of  their  bills  of  lading  freights.  During  the 
voyage  the  vessel  came  into  collision  with 
another  ship,  and  was  submerged  for  twenty-four 
hours.  A  large  portion  of  the  cargo,  consisting 
of  dates,  was  condemned  by  the  sanitary  autho- 
rities, and  not  allowed  to  be  delivered  to  the 
consignees.  The  dates  were,  however,  sold, 
transhipped,  and  exported  for  distilling  pur- 
poses. In  an  action  brought  by  the  plaintiffs 
upon  the  policy  to  recover  for  a  total  loss : — 
Held,  that  the  dates  being  unmerchantable  as 
such,  no  freight  was  payable  in  respect  of  them  ; 
that  there  was,  therefore,  no  profit  on  the 
charter,  and  that  the  plaintifEs  were  entitled  to 
recover.  Held,  also,  that  there  had  been  no 
concealment  by  the  plaintiffs.  As/ar  v.  Blun- 
dell,  65  L.  J.,  Q.  B.  138  ;  [1896]  1  Q.  B.  123  ;  73 
L.  T.  648  ;  44  W.  R.  130  ;  8  Asp.  M.  C.  106— 
C.A. 

2.  :^OWLEDO£  OF  AGENTS. 

But  J  to  DiBOloBO— To  ITnderwriten.] — ^Any 
person  acting  by  the  orders  of  the  insured,  and 
who  is  anywise  instrumental  in  procuring  the 
insurance,  is  bound  to  disclose  all  he  knows  to 
the  underwriter,  before  the  policy  is  effected. 
Fitzherhert  v.  Mather,  1  Term  Rep.  12  ;  1  R.  R. 
134. 

To  Principal.] — An  agent,  whose  duty  it 


is  in  the  ordinary  course  of  business  to  com- 
municate information  to  his  principal  as  to  the 
state  of  a  ship  and  cargo,  ought  to  do  so  by 
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electric  telegraph,  where  that  mode  of  commu- 
nication is  in  general  use ;  and  if  the  agent 
omits  to  discharge  this  duty,  and  the  principal, 
being  thus  left  in  ignorance  of  a  fact  material  to 
be  communicated  to  the  underwriter,  effects  an 
insurance,  the  insurance  is  void,  on  the  ground 
of  concealment  or  misrepresentation.  Proudfoot 
V.  Montefiore,  8  B.  &  S.  510 ;  36  L.  J.,  Q.  B.  225  ; 
L.  R.  2  Q.  B.  511  ;  16  L.  T.  585  ;  15  W.  R.  920. 
S.  P.,  Holland  v.  Rtutsell,  post,  col.  1263. 

The  plaintiff,  in  Liverpool,  employed  an  agent 
at  Smyrna  to  buy  madder  on  his  account,  and  to 
ship  and  consign  the  cargoes  to  him  ;  the  agent 
purchased  and  shipped  a  cargo  of  madder,  and 
advised  the  plaintiff  on  the  1 2th  of  January,  and 
sent  the  shipping  documents  on  the  19th  of 
January.  The  ship  sailed  on  the  23rd  of  January, 
but  was  stranded  in  the  course  of  that  day,  and 
the  cargo  became  a  total  loss.  Intelligence  of 
the  loss  was  communicated  to  the  agent  on  the 
24th  of  January,  and  on  the  26th,  the  next  post 
day,  he  wrote  to  the  plaintiff  announcing  the 
loss,  but  purposely  abstained  from  telegraphing, 
in  order  that  the  plaintiff  might  not  be  pre- 
vented from  insuring.  The  plaintiff,  on  the  21st 
of  January,  after  the  receipt  of  the  letters  of  the 
12th  and  12th,  but  before  the  receipt  of  the  letter 
of  the  26th,  and  without  any  knowledge  of  the 
loss — which,  however,  had  been  telegraphed  and 
posted  in  Lloyd's  lists — effected  an  insurance  : — 
Held,  that  the  plaintiff  could  not  recover  against 
the  underwriter.    lb. 

Where  the  plaintiffs,  on  25th  October,  1811, 
effected  an  insurance  on  a  ship,  at  and  from  her 
port  of  lading  to  her  port  of  discharge,  and  on  the 
25th  of  July  preceding,  the  ship,  whilst  in  her 
port  of  lading,  was  driven  on  a  rock  by  a  storm, 
but  got  off  without  appearing  to  have  suffered 
material  damage,  and  the  captain  afterwards 
wrote  a  letter  to  the  plaintiff,  without  commu- 
nicating the  accident,  which  letter  reached  them 
on  the  5th  October  ;  and  the  ship  afterwards 
arrived  at  her  port  of  discharge,  where  the 
captain  made  a  protest,  detailing  the  accident, 
and  stating  that  the  planks  of  her  bottom  must 
have  been  chafed,  and  her  bottom  otherwise 
injured,  by  striking  on  the  rock  : — Held,  that  the 
plaintiffs  could  not  recover  as  for  an  average  loss 
arising  from  the  accident ;  for  the  captain  was 
bound  to  communicate  the  accident,  and,  for 
want  of  such  communication,  the  antecedent 
damage  was  an  implied  exception  out  of  the 
policy.  Gladstone  v.  Kin^,  1  M.  &  S.  35  ;  14 
R.  R.  392. 

Action  by  shipowner  on  two  policies  of  insu- 
rance on  the  "  Jessie "  and  her  freight,  lost  or 
not  lost,  at  and  from  Mazagan  to  the  United 
Kingdom.  The  "  Jessie  "  had  arrived  at  Mazagan 
after  a  seventeen  days'  voyage  on  the  27th  of 
December.  Shortly  afterwards  she  lost  an  anchor 
in  a  storm,  as  to  which  loss  the  captain  made  a 
protest.  On  the  9th  of  January  he  wrote  to  the 
assured,  to  the  effect  that  he  had  commenced 
loatling,  did  not  know  when  he  would  finish,  but 
would  write  again.  He  made  no  mention  of  the 
loss  of  the  anchor.  This  letter  was  received  on 
the  24th  of  January.  No  subsequent  letter  was 
received  by  the  assured.  The  "  Jessie  "  sailed  on 
the  15th  of  January,  and  was  never  heard  of 
again.  On  the  24th  of  February  the  assured 
wrote  to  his  agents  to  insure  the  ship  and  freight, 
saying,  *'  I  do  not  know  when  he  was  ready  to 
sail.  I  have  not  had  the  sailing  letter  yet."  No 
mention  was  made  of  the  letter  of  the  9th  of 
January,  or  of  its  contents.    The  agents  on  the 
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2r)th  of  February  effected  the  policies  which 
were  sued  on : — Held,  first,  that  the  mere  fact 
thnt  when  the  policy  was  effected  there  was  an 
antecedent  average  loss,  which  the  captain  had 
omitted  to  communicate  to  the  owner,  and  the 
owner,  therefore,  could  not  communicate  to  the 
underwriter,  was  not  enough  to  avoid  the  policy 
altogether.  Stribley  v.  Imperial  Marine  Iruu- 
ranee  Co.,  45  L.  J.,  Q.  B.  396 ;  1  Q.  B.  D.  607 ; 
34  L.  T.  281  ;  24  W.  R.  701 ;  3  Asp.  M.  C.  134. 

Held,  secondly,  that  the  question  which  ought 
to  have  been  left  to  the  jury  was  not  whether  the 
"  Jessie "  was  at  the  time  when  the  policy  was 
effected  an  overdue  or  missing  ship,  but  whether 
the  facts  connected  with  the  letter  of  the  9th  of 
January,  its  date  and  contents,  the  time  of  its 
receipt,  and  so  forth,  were  such  facts  as  would 
have  properly  influenced  the  judgment  of  a 
reasonable  underwriter  in  determining  whether 
to  accept  the  risk.    Ih, 

A  merchant  resident  at  Sydney  shipped  goods 
for  England  on  board  the  ship  "  C,  and,  by 
another  ship  that  sailed  after  her,  wrote  to  an 
agent  in  England,  and  desired  him  if  he  received 
that  letter  &fore  "  C."  arrived  to  wait  for  thirty 
days,  in  order  to  give  every  chance  for  her 
arrival,  and  then  effect  an  insurance  on  the  goods. 
The  letter  ^as  received,  and  the  agent  having 
waited  more  than  thirty  days,  employed  a  broker 
to  effect  an  insurance,  and  handed  the  letter  to 
him.  The  broker  told  the  underwriters  when  the 
*'  C."  sailed,  and  when  the  letter  ordering  the 
insurance  was  written,  but  he  did  not  state  when 
it  was  received,  nor  the  order  to  wait  thirty  days 
after  the  receipt  of  it  before  the  insurance  was 
effected.  The  '•  C."  never  arrived.  In  an  action 
on  the  policy,  no  fraud  was  imputed  to  the  plain- 
tiff ;  but  several  underwriters  were  called  for  the 
defendant,  who  stated  that  in  their  opinion  the 
matters  not  communicated  were  material ;  and 
the  jury  being  of  opinion  that  a  material  part  of 
letter  had  b^n  concealed,  found  a  verdict  for 
the  defendant : — Held,  that  the  jury  was  bound 
to  find  that  the  part  of  the  letter  not  communi- 
cated to  the  underwriters  was  material,  and, 
consequently,  the  policy  was  void.  Rickarde  v. 
Murdoch,  10  B.  &  C.  527  ;  8  L.  J.  (0.8.)  K.  B.  210. 

A  ship  on  an  African  voyage,  the  common 
duration  of  which  is  several  months,  and  some- 
times extends  to  twelve  months  or  more,  arrived 
on  the  coast  in  August,  1799  ;  and  in  February, 
1800,  her  then  commander  wrote  a  letter  to  his 
owners,  mentioning  an  attack  on  her  at  another 
place  on  the  coast  by  the  natives,  who  killed  the 
captain  and  several  of  the  crew,  and  wounded 
others ;  by  means  of  which  and  of  a  fever,  the 
crew  were  reduced  to  five,  and  all  those  sickly, 
and  not  a  man  to  be  procured  at  hand  ;  that  they 
had  been  plundered  of  their  clothes,  &c.,  their 
cabin  stores  were  exhausted,  and  they  did  not 
know  what  to  do.  A  second  letter,  dated  21st 
April,  1800,  from  Gaboon  river,  mentioned  their 
arrival  there  on  the  24th  March ;  that  the 
natives,  finding  them  weakly  handed,  and  their 
goods  taken  from  them,  did  as  they  pleased  ; 
that  they  had  then  nine  men  on  board,  but  their 
provisions  run  very  low  ;  that  he  had  mentioned 
certain  parts  of  the  cargo  in  his  last  letter,  and 
expected  to  ship  the  rest,  and  to  sail  at  the  end 
of  the  next  month.  An  insurance  was  effected 
Jn  September,  1800,  on  the  production  of  the  last 
letter  only,  "  at  and  from  the  ship's  arrival  at  her 
first  place  of  trade  on  the  coast  of  Africa,"  &c. : — 
Held,  suflScient,  that  the  last  letter  truly  stated 
the  then  condition  and  circumstances  of  the  ship  ; 


which,  though  better  than  when  the  first  letter 
was  written,  was  yet  no  fraudulent  concealment 
of  former  circumstances ;  the  second  letter,  both 
in  its  terms  and  contents,  referring  to  a  former 
letter,  which  it  was  the  fault  of  the  underwriteis 
not  to  have  called  for,  if  they  thought  that  a 
particular  knowledge  of  former  difficulties,  in 
part  subdued,  and  to  the  extent  truly  stated  in 
the  second  letter,  would  have  varied  the  risk. 
Freeland  v.  Glover,  7  East,  457  ;  3  Smith,  426  ; 
6  Esp.  14  ;  9  R.  B.  803. 

Conoaalment  by  Agent  through  whem  Foliej 
not  offoetod.] — The  plaintiff  instructed  a  broker 
to  reinsure  an  overdue  ship.  Whilst  acting  for 
the  plaintiff  the  broker  received  information 
material  to  the  risk,  but  did  not  communicate  it 
to  them,  and  the  plaintiffs  effected  a  reinsurance 
for  800Z.  through  the  broker's  London  agenta. 
Afterwards  the  plaintiffs  effected  a  reinsurance 
for  700^,  lost  or  not  lost,  through  another  broker. 
The  ship  had  in  fact  been  lost  some  days  before 
the  plaintiffs  tried  to  reinsure,  but  neither  the 
plaintiffs  nor  the  last-named  broker  knew  it,  and 
both  he  and  the  plaintiffs  acted  throughout  in 
good  faith : — Hdd,  that  the  knowledge  of  the 
first  broker  was  not  the  knowledge  of  the  plain- 
tifb,  and  that  the  plainti&  were  entitled  to 
recover  upon  the  policy  for  700/.  FUzherbert  v. 
Mather  (supra,  col.  1185),  Gladstone  v.  King 
(supra,  coL  1186),  Striblev  v.  Imperial  Marine 
Insurance  Co.  (supra),  and  Proud/oat  v.  Monte- 
fiore  (supra,  col.  1186)  commented  on.  Blaeh- 
burn  V.  Vigtws,  57  L.  J.,  Q.  B.  114  ;  12  App.  Caa. 
531  ;  67  L.  T.  730  ;  36  W.  R.  449  ;  6  Asp.  M.  C. 
216— H.  L.  (E.) 

Goneoalment  of  Faoti  by  Agent  through  whom 
Policy  not  offoetod.] — ^The  plaintiffs,  underwriters 
in  Glasgow,  employed  there  a  firm  of  insurance 
brokers  to  reinsure  a  ship  which  was  overdue. 
The  brokers  received  information  tending  to  shew 
that  the  ship,  as  was  the  fact,  was  lost.  Without 
communicating  this  information  to  the  plaintiffs, 
they  telegraphed  in  the  plaintiffs*  name  to  their 
own  London  agents,  stating  the  rate  of  insurance 
premium  which  the  plaintiffis  were  prepared  to 
pay.  Communications  followed  between  the 
plaintiffs  and  the  London  agents,  and  the  Lon- 
don agents,  through  a  firm  of  London  insurance 
brokers,  effected  a  policy  of  reinsurance  at  a 
higher  rate  of  premium,  which  policy  was  under- 
written by  the  defendant :— Held,  that  the  policy 
was  void  on  the  ground  of  concealment  of  material 
facts  by  the  agents  of  the  assured.  Blackburn 
V.  Vigors  (supra)  considered.  Blackburn  v. 
Hasam,  57  L.  J.,  Q.  B.  479 ;  21  Q.  B.  D.  144  ; 
59  L.  T.  407  ;  36  W.  R.  855  ;  6  Asp.  M.  C.  826. 

Capture  Known  to  Clerk  of  Ininrod.] — An 

insurance  was  effected  in  consequence  of  intelli- 
gence that  the  ship  had  been  captured,  commu- 
nicated to  the  clerk  of  the  insured,  but  not 
proved  to  have  been  communicated  to  the 
insured  :  —  Held,  that  the  policy  was  void. 
StewaH  v.  Dunlop,  4  Bro.  P.  C.  482. 

3.  Known  Course  of  Peocbbdino. 

Pnblie  or  Priyate  Faota.1 — The  concealment 
of  private  facts,  not  of  public  facts,  or  conclu- 
sions from  facts,  will  vacate  a  policy.  Carter  v. 
Boehm,  1  W.  BL  593 ;  3  Burr.  1905. 

Katnro  of  Trado.] — ^An  underwriter  is  bound 
to  know  the  nature  and  peculiar  circumstances 
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•of  the  branches  of  trade  to  which  the  policy 
relates.    Xohle  v.  Kennatoay^  2  Dougl.  510. 

Underwriters  are  not  entitled  to  notice  of  the 
part  of  a  ship  where  goods  arc  stowed,  whether 
on  deck  or  otherwise.  Daetuta  v.  Edmund,  2 
Chit.  227  ;  4  Camp.  142  ;  16  R.  R.  763. 

Policy  on  forty  carboys  of  vitriol ;  they  were 
carefully  stowed  on  deck,  but  caught  fire,  and 
were  necessarily  thrown  overboard  during  the 
voyage.  Carboys  of  vitriol  are  sometimes  stowed 
on  the  deck,  and  sometimes  bedded  in  sand  in 
the  hold,  where  they  are  considered  safer : — 
Held,  that  the  underwriters  were  liable,  although 
there  was  no  communication  to  them  that  the 
carboys  were  to  be  stowed  on  deck.    lb. 

Where,  on  an  insurance  on  goods  from  London 
to  Jamaica  generally,  the  goods  insured  were 
destined  to  a  particular  plantation  in  that  island ; 
and  the  usual  course  in  such  a  case  was  for  the 
ship  to  proceed  to  an  adjoining  port,  and  there 
tranship  her  cargo  into  shallops ;  but  no  com- 
munication of  this  fact  was  given  to  the  under- 
writers : — Held,  that  they  were  still  liable  for  a 
loss  which  occurred  after  such  transhipment  on 
board  the  shallops.  Steuxirt  v.  Bell,  5  B.  &  Aid. 
238  ;  24  K.  R.  342. 

According  to  the  usage  of  the  Newfoundland 
trade,  when  ships  arrive  on  the  coast,  they  are 
•either  employed  for  some  time  in  fishing  (called 
banking),  or  they  make  an  intermediate  voyage 
in  the  American  seas,  before  beginning  to  take 
in  their  homeward  cargo,  during  which  they  are 
protected  by  a  separate  policy ;  therefore,  in 
-effecting  a  policy,  "  lost  or  not  lost,  at  and  from 
Newfoundland  to  a  port  in  Europe,"  although 
the  ship  is  to  be  employed  in  banking,  it  is  not 
necessary  to  disclose  the  fact  to  the  underwriters, 
as  their  risk  only  commences  from  the  time 
when  the  banking  or  intermediate  voyage  ends, 
and  they  are  bound  to  know  the  nature  and 
-circumstances  of  the  branch  of  trade  to  which 
the  policy  relates.  VaZlance  v,  Dewar,  1  Camp. 
503  ;  10  R.  R.  738. 

An  insurance  on  a  vessel  engaged  in  the  African 
wood  and  ivory  trade,  without  stating  to  the 
underwriters  the  fact  of  her  intended  mutual 
or  combined  trading  with  another  ship  on  the 
African  coast ;  such  mutual  trading  was  proved 
to  have  occasionally  prevailed  in  such  African 
voyages,  but  the  usage  was  not  so  general  or 
well  known  as  to  render  it  unnecessary  to 
communicate  the  fact  expressly  to  the  under- 
writers, and  the  omission  to  do  so  was  held  to 
be  fatal  to  the  policies,  on  the  ground  that  the 
matual  trading  varied  the  risk  and  altered  the 
nature  of  the  voyage.  TennarU  v.  ffenderson,  1 
Dow,  324. 

4.  INTELLIQENCE  AT  LLOTD'S. 

Keeessity  of  Commimioating.] — In  effecting  a 
policy,  a  circumstance  of  intelligence  in  Lloyd*8 
lists  need  not  be  communicated  to  the  under- 
writers, however  important  it  may  be  to  the 
computation  of  the  risk ;  for  it  is  to  be  presumed 
within  their  knowledge,  and  to  be  taken  into 
account.  Friere  v.  Woodhav^e,  Holt,  572  ;  17 
R.  R.  639, 679.  And  see  M' Andrew  v.  Bell,  1  Esp. 
373  ;  Proudfoot  v.  Montejwre,  ante,  col.  1186. 

In  an  action  on  a  policy,  Lloyd's  shipping  list 
is  admissible  against  the  underwriter,  without 
proof  of  his  having  seen  it,  and  is  prim&  facie 
evidence  of  the  time  of  sailing.  But  where  there 
was  a  concealment  by  the  insurer  of  material 
facts,  and  an  allegation  of   facts  which  were 


untrue,  viz.  as  to  the  time  of  sailing,  and  the 
underwriter  had  acted  thereon,  without,  in  fact, 
seeing  the  list  at  Lloyd's  : — Held,  that  the  under- 
writer was  not  bound  thereby,  and  that  the 
judge  ought  to  point  out  to  the  jury,  as  material^ 
such  concealment  and  misrepresentation.  Mack- 
intosh V.  Marshall,  11  M.  &  W.  116 ;  12  L.  J., 
Ex.  387. 

Where  it  was  known  at  Lloyd's  that  the 
^'  Sophia  '*  of  Bristol  was  at  sea  without  convoy, 
and  the  broker  inquired  of  the  plaintiff  at 
Bristol,  whether  that  was  the  ship  insured,  and 
was  informed  it  was,  and  that  the  plaintiff  sup- 
posed she  had  been  prevented  by  adverse  winds 
from  joining  convoy  at  Falmouth,  but  the  broker 
got  the  policy  altered  without  disclosing  this 
answer  to  the  underwriters : — ^Held,  that  this  con- 
cealment vacated  the  policy.  Sawtell  v.  Lowdon, 
5  Taunt.  359  ;  1  Marsh.  99. 


Private  InteUigenee.]  —  The  announce- 


ment in  the  foreign  lists  filed  at  Lloyd's  of  the 
sailing  of  a  ship  out  of  the  port  from  which  she 
is  insured,  does  not,  where  such  communication 
is  material,  dispense  with  the  assured's  dis- 
closing a  letter  received  from  his  captain  before 
the  policy  is  effected,  announcing  the  day 
of  his  intended  departure.  EUon  v.  Larkins^ 
8  Bing.  198  ;  1  M.  &  Scott,  323  ;  5  Car.  &  P.  86, 
385. 

Two  prizes  being  carried  into  Liverpool,  the 
captor  gave  orders  to  effect  an  insurance  on 
them  in  London.  One  of  the  prizes  arriving  on 
Sunday,  the  owner  sent  a  despatch  to  his  agent 
in  London,  stating  that  fact,  and  expressing 
fears  as  to  the  other  ship.  The  express  reached 
the  broker  on  Tuesday,  and  on  that  day  an  entry 
was  made  at  Lloyd's  of  the  arrival  of  the  vessel 
at  Liverpool.  On  Wednesday  the  captor's  agent 
effected  an  insurance  on  the  other  vessel,  at  a 
premium  of  fifty  guineas  per  cent.,  without 
communicating  to  the  underwriters  the  fact  of 
the  express  : — Held,  that  this  was  not  a  conceal- 
ment which  vitiated  the  policy.  Court  v.  Mar» 
tineau,  3  Dougl.  161. 

L.  was  accustomed  to  insure  at  Lloyd's  upon 
floating  policies  quantities  of  cochinead  shipped 
for  him  from  the  Canaries ;  he  declared  the  name 
of  the  ship  upon  receipt  of  each  bill  of  lading. 
He  received  information  that  a  large  quantity 
would  be  shipped  in  the  "  Candida,"  and  by 
the  same  mail  an  anonymous  letter  reached 
Lloyd's  containing  a  statement  that  the  owners 
intended  to  lose  that  ship  on  her  next  voyage,  in 
order  to  make  the  underwriters  pay.  A  notice 
of  this  letter  was  openly  afi&xed  to  a  board  at 
Lloyd's ;  and  L.  was  aware  of  the  contents  of 
the  letter,  but  considered  them  unworthy  of 
credit.  At  this  time  L.  reasonably  expected 
that  the  bills  of  lading  by  the  "  Candida  "  would 
be  the  next  to  be  declared  by  him,  and  in  that 
case  they  would  be  covered  by  policies  previously 
made.  He  entered  into  the  policy  sued  upon 
without  communicating  to  the  underwriter  his 
intelligence  of  a  cargo  to  be  shipped  by  the 
*'■  Candida,"  or  the  contents  of  the  anonymous 
letter.  By  accident  the  bills  of  lading  of  the 
"  Candida"  came  to  L.  after  those  of  later  ship- 
ments, and  this  policy  was  declared  upon  the 
"  Candida  "  : — ^Held,  in  an  action  to  recover  for 
a  total  loss  of  part  of  the  cochineal  which  had 
been  jettisoned  from  the  '*  Candida,"  that  he  had 
been  guilty  of  a  concealment  which  invalidated 
the  policy.  Leigh  v.  Adams,  25  L.  T.  566  ;  1  Asp. 
M.  C.  147. 
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5.  State  and  Condition  of  Ship  and 

Cargo. 

Grounding  of  Ship.] — A  plaintiff,  as  agent  for 
the  owuei*8,  who  were  foreigners,  of  a  steamer, 
insured  her  for  twelve  months,  be^nning  from  the 
21st  of  January,  1857,  through  H.,  an  insurance 
broker.  On  the  15th  January,  1857,  H.  applied 
to  the  defendant  to  become  the  insurer.  On  the 
same  day  the  plaintiff  received  a  letter  from  the 
master,  stating  that  she  had  been  aground,  had 
received  some  heavy  blows,  and  had  made  her  way 
in  a  sinking  state  into  the  port  of  C.  This  letter 
the  plaintiff  communicated  to  H.  the  same  day, 
but  H.  did  not  communicate  it  to  the  defendant. 
On  the  22nd  January  the  defendant  wrote  to  H. 
saying,  having  heard  that  the  ship  had  been  on 
shore,  he  considered  his  risk  did  not  commence 
until  she  had  been  surveyed  and  repaired.  To 
this  letter  no  reply  was  made  by  H. ;  but  H., 
having  been  debited  for  the  whole  premium  in 
the  books  of  the  defendant,  remained  so  debited 
till  after  the  loss,  which  took  place  on  the  9th 
October,  1857 : — Held,  first  that  the  concealment 
of  the  fact  of  the  ship  having  been  aground  was 
the  concealment  of  a  material  fact,  and  vitiated 
the  policy.  Russell  v.  TltorfUon,  6  H.  &  N.  140  ; 
30  L.  J.,  Ex.  69  ;  6  Jur.  (N.8.)  1080  ;  2  L.  T.  574  ; 
8  W.  R.  615— Ex.  Ch. 

Held,  secondly,  that  there  was  no  waiver,  by 
the  defendant,  of  this,  nor  any  evidence  of  the 
parties  having  entered  into  a  new  contract  of 
insurance,  commencing  from  the  date  of  the  22nd 
January.    lb. 

Age  of*  Ship.] — If  a  representation  is  made  by 
the  assured  to  an  underwriter,  however  honestly 
or  innocently,  that  a  ship  is  new  when  in  fact  she 
is  old,  a  policy  on  goods  on  board  of  her  made  by 
him  will  be  vitiated,  for  the  age  of  the  vessel 
must  be  material  in  considering  the  premium. 
Jonides  v.  Pacific  Fire  and  Marine  Insurance  Co,^ 
41  L.  J.,  Q.  B.  190 ;  L.  R.  7  Q.  B.  617  ;  26  L.  T. 
738  ;  21  W.  R.  22 ;  1  Asp.  M.  C.  330— Ex.  Ch. 

SeaworthinoBB.] — Whatever  forms  an  ingre- 
dient in  seaworthiness  need  not  be  disclosed  by 
the  assured  to  the  underwriter  unless  informa- 
tion upon  the  subject  is  particularly  called  for, 
and  then  the  assured  must  fully  disclose  what  he 
knows.  Haywood  v.  Rogers^  1  East,  590 ;  1 
Smith,  289  ;  7  R.  R.  638. 

Kew  Metalling.] — ^A  shipowner  stated  in  a 
proposal  for  insurance  that  his  ship  had  been 
fast  metalled  in  1867.  The  bottom  was  then 
overhauled,  and  new  metal  put  where  required  : 
— Held,  that  he  had  not  made  a  material  mis- 
statement so  as  to  vitiate  the  policy.  Alexander 
V.  Campbell,  41  L.  J.,  Ch.  478  ;  27  L.  T.  25. 
8.  a,  27  L.  T.  462  ;  1  Asp.  M.  C.  447,  post, 
col.  1357.    Reversed  by  L.JJ.,  on  another  point. 

Delay  for  Bepaire.] — If  the  owner  of  a  ship 
receives  a  letter  from  the  captain,  written  on 
her  arrival  at  a  foreign  port,  giving  such  an 
account  of  her  as  to  render  it  probable  that  she 
must  remain  there  for  the  purpose  of  being 
repaired,  beyond  the  time  that  would  be  neces- 
sary for  her  to  take  in  her  cargo  ;  this  letter  need 
not  be  communicated  to  the  underwriters,  in 
effecting  a  policy  of  insurance  upon  her,  at  and 
from  the  foreign  port  to  a  port  in  England,  unless 
information  on  the  subject  is  particularly  called 


for.    Beckvnthy.Sydebothanif  1  Camp.  116  ;   10 
R.  R.  652. 

Orerloading—Dif charge.] — ^A  ship  insured  at 
and  from  a  port  sailed  on  her  voyage  in  an  unsea- 
worthy  state,  in  consequence  of  having  a  greater 
cargo  than  she  could  safely  carry;  the  defect 
was  discovered  before  any  loss  accrued  ;  and  part 
of  the  cargo  was  discharged,  and  a  loss  suose- 
quently  accrued  in  no  degree  attributable  to  her 
having  been  overladen  in  the  early  part  of  her 
voyage  : — Held,  that  the  underwriters  were  liable 
for  such  loss.  Weir  v.  Aberdeen,  2  B.  &  Aid. 
320  ;  20  R.  R.  450. 

The  vessel  having  sailed  and  put  back  to  the 
Downs,  and  then  sailed  again,  and  laboured  and 
strained  much  from  being  overloaded,  and  then 
put  back  a  second  time  ;  and  upon  an  application 
to  the  underwriters  for  liberty  for  the  ship  to  go 
into  port  to  discharge  part  of  her  cargo,  it  was. 
only  communicated  to  them  that  the  ship  was 
too  deep  in  the  water  : — Held,  that  as  the  sub- 
sequent loss  had  not  in  any  degree  arisen  from 
her  having  so  strained  and  laboured,  the  com- 
munication of  that  fact  was  immaterial,  and  that 
the  communication  made  was  quite  sufficient. 
lb. 

Natnre  of  Cargo — ^Bad  Stowage.] — As  a  policy 
on  a  ship  may  be  avoidetl,  by  unseaworthiness, 
caused  either  by  overloading  or  bad  stowage,, 
tending  to  increase  the  danger  or  difficulty  of 
navigation,  and  so  to  enhance  the  rate  of  pre> 
mium,  the  not  mentioning  the  nature  of  the 
cargo,  if  the  proportion  of  dead  weight  in  it 
must  lead  to  bad  stowage,  may  be  such  a  conceal- 
ment as  will  vitiate  the  policy.  But  it  will  not 
be  so  if  the  underwriter  knew,  or  had  reason  to. 
believe,  that  the  cargo  would  include  some  pro- 
portion of  dead  weight,  and  the  agent  of  the 
assured,  when  he  effected  the  insurance,  did  not 
know  what  proportion.  Foley  v.  Tabor,  2  F.  &  F. 
663. 


Beolaration  of  Kame  of  Ship.] — The 


contract  of  an  underwriter  who  subscribes  a 
policy  on  goods  by  ship  or  ships  to  be  declared 
is,  that  he  will  insure  any  goods  of  the  descrip- 
\  tion  specified  which  may  be  shipped  on  any 
vessel  answering  the  description  in  the  policy  to 
which  the  assured  elects  to  apply  the  policy : 
the  object  of  the  declaration  of  the  vessel's  name 
is  to  identify  the  particular  adventure,  and  the 
assent  of  the  underwriter  is  not  required  to  the 
declaration,  for  he  has  no  option  to  reject  any 
vessel  which  the  assured  may  select.  lonides  v. 
Pacific  Fire  and  Marine  Insiirance  Co.,  41  L.  J.,. 
Q.  B.  190  ;  L.  R.  7  Q.  B.  517  ;  26  L.  T.  738  :  21 
W.  R.  22  ;  1  Asp.  M.  C.  330.  See  ante,  coL  1034. 
If  the  description  in  the  policy  designates  the 
subject  with  sufficient  certainty,  or  suggests  the 
means  of  doing  it,  a  mistake  as  to  the  name  of 
the  ship  or  as  to  other  particulars,  will  not  annul 
the  contract,  and  a  mistake  in  the  name  of  the 
vessel,  which  does  not  prejudice  the  unden^'riter, 
does  not  defeat  the  policy.    lb. 

Kame  of  Ship   nneertain  —  ITsage  at 


Lloyd'B.] — When  an  assured  expects,  but  is  not 
certain,  that  goods  will  come  by  a  particular  ship, 
the  name  of  such  ship  is  not  a  material  fact  the 
non-disclosure  of  which  prevents  the  policy  from 
attaching  ;  nor  in  such  a  case  is  there  any  usage 
of  underwriters  at  Lloyd's  compelling  the  assured 
to  disclose  it.  Knight  v.  Cotesworth,  1  Cab.  &  E. 
48. 
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Xateriftlitj  of  MiiBtatement.]— Where 

an  agent  of  a  shipowner  effecting  a  policy  on  a 
ship  misrepresented  the  nature  of  the  cargo  she 
was  to  carry,  but  this  was  not  inserted  in  the 
policy,  and  it  did  not  appear  that  the  under- 
writer was  induced  by  the  misrepresentation 
to  accept  the  risk : — Held,  that  the  jury  was 
warranted  in  finding  that  the  misrepresentation 
was  not  material,  and  that  it  did  not  vitiate  the 
policy.  Flinn  v.  Headlam  or  Tobin^  9  B.  &  C. 
693  ;  M.  &  M.  367  ;  31  R.  K.  739. 

Contraband.] — A  policy  contained  a  warranty 
against  contraband.  Part  of  the  goods  consist^ 
of  artillery  harness,  and  were  shipped  during  the 
war  between  the  United  States  of  America  and 
the  Confederate  States,  with  the  intention  of 
sending  them  on  from  a  neutral  port  to  the 
Confederate  States  : — Held,  that  such  goods  were 
contraband  of  war,  and  the  whole  insurance  void. 
Seymour  v.  London  and  Provincitil  Marine  Intur- 
ance  Co.,  41  L.  J.,  C.  P.  193 ;  27  L.  T.  417;  1 
Asp.  M.  C.  423. 

An  insurance  was  effected  on  goods  at  a  pre- 
mium of  ten  guineas  per  cent.,  to  I'etum  6  per 
cent,  for  convoy  and  arrival.  The  assured  con- 
cealed from  the  underwriter  that  the  vessel  was 
to  be  a  running  ship,  although  he  was  aware  of 
it : — Held,  that  this  was  a  concealment  of  a  fact 
material  to  the  risk,  and  avoided  the  policy. 
Meid  Y.Harvey,  4  Dow,  97  ;  16  R.  R.  38. 

Car^  to  be  Shipped — Anonymons  Letter.] — 

L.  was  accustomed  to  insure  at  Lloyd's  upon 
floating  policies  quantities  of  cochineal  shipped 
for  him  from  the  Canaries  ;  he  declared  the  name 
of  the  ship  upon  receipt  of  each  bill  of  lading. 
He  received  information  that  a  large  quantity 
would  be  shipped  in  the  '*  Candida,'*  and  by  the 
same  mail  an  anonymous  letter  reached  Lloyd's, 
containing  a  statement  that  the  owners  intended 
to  lose  that  ship  on  her  next  voyage  in  order  to 
make  the  underwriters  pay.     A  notice  of  this 
letter  was  openl}'  affixed  to  a  board  at  Lloyd's  ; 
and  L.  was  aware  of  the  contents  of  the  letter, 
but  considered  them  unworthy  of   credit.     At 
this  time  1j.  reasonably  expected  that  the  bills 
of  lading  by  the  "  Candida  "  would  be  the  next  to 
be  declared  by  him,  and  in  that  case  they  would 
be  covered  by  policies  previously  made.     He 
entered  into  the  policy  sued  upon  without  com- 
municating to  the  underwriter  his  intelligence 
of  a  cargo  to  be  shipped  by  the  **  Candida,"  or  the 
■contents  of  the  anonymous  letter.     By  accident 
the  bills  of  lading  of  the  "Candida"  came  to  L. 
after  those  of  later  shipments,  and  this  policy 
was  declared  upon  the  "Candida": — Held,  in  an 
action  to  recover  for  a  total  loss  of  part  of  the 
<jochineal  which  had  been  jettisoned  from  the 
"  Candida,"  that  he  had  been  guilty  of  a  conceal- 
ment which  invalidated  the  policy.     Leigh   v. 
Adams,  25  L.  T.  566  ;  1  Asp.  M.  C.'^147. 

Book  Cargo.] — In  an  action  upon  a  policy  the 
•defendant  pleaded  that  the  fact  that  the  ship 
insured  was  to  carry  a  deck  cargo  was  not  dis- 
closed, and  it  was  contended  that  such  conceal- 
ment avoided  the  policy  : — Held,  that  it  did  not 
avoid  the  policy  entirely,  but  only  as  regarded 
the  cargo  carried  on  deck.  Clarkson  v.  Younff, 
22  L.  T.  41. 

Over-valnation  of  Goods.] — Upon  effecting  a 
policy  of  marine  insurance  the  assured  is  bound 
to  disclose  everything  which  would  affect  the 
judgment  of  a  rational  underwriter  governing 


himself  by  the  principles  and  calculations  on 
which  underwriters  in  practice  act.  When, 
therefore,  in  an  action  on  a  policy  of  marine 
insurance,  it  appeared  that  goods  had  been 
insured  at  a  value  very  greatly  over  their  real 
value,  without  disclosing  the  over-valuation  to 
the  underwriter  ;  and  it  was  proved  that  under- 
writers do,  in  practice,  act  on  the  principle  that 
it  is  material  to  take  into  consideration  whether 
the  over- valuation  is  so  great  as  to  make  the  risk 
speculative : — Held,  that  this  practice  is  rational ; 
and  that  it  was  proper  to  leave  to  the  jury, 
whether  the  valuation  was  so  excessive,  and 
whether  it  was  material  to  the  underwriter  to 
know  of  such  over- valuation.  lonidet  v.  Pender, 
43  L.  J.,  Q.  B.  227  ;  L.  R.  9  Q.  B.  531  ;  30  L.  T. 
547  ;  22  W.  R.  884  ;  2  Asp.  M.  C.  266. 

Ooodf  Shippod  after  Clearanoe.] — It  is  no 
objection  to  the  assured  on  goods  recovering  for 
a  loss  by  a  peril  within  the  policy,  that  after  the 
captain  had  obtained  his  manifest  and  custom- 
house clearances,  as  required  by  13  &  14  Car.  2, 
c.  1 1,  s.  3,  goods  of  the  assured  were  put  on  board 
by  the  packer,  who  had  previously  made  all  the 
necessaiy  entries  at  the  custom-house.  Carrutliert 
V.  Oray,  15  East,  35  ;  3  Camp.  142. 

Cotton  on  Beek — ^Bamagod  Cotton — Conceal- 
ment.] — The  plaintiffs,  who  had  insured  a  cargo 
of  damaged  cotton,  re-insured  the  same  with  the 
defendant,  but  did  not  inform  him  that  it  was 
damaged  cotton.  The  slip  contained  the  terms, 
"  cotton  on  deck,  f.  p.  a.  &c.,  including  jettison 
and  washing  overboard."  When  the  policy  of 
re-insurance  was  tendered  to  the  defendant  for 
signature  it  differed  from  the  slip,  for,  instead  of 
the  words  "f.  p.  a.  and  c,"  &c.,  it  waa  "f.  p.  a. 
&c.,  as  in  original  policy,"  and  in  that  policy  the 
risk  was  described  as  "  f .  p.  a.,  but  including  risk 
of  jettison  and  washing  overboard";  but  he 
signed  it  without  inquiry  or  objection.  The 
quantity  of  cotton  insured  "  on  deck  "  amounted 
to  7,500/.: — Held,  that  the  instructions  being  to 
insure  such  a  quantity  "  on  deck "  clearly 
shewed  that  it  was  damaged  cotton,  and  that, 
under  the  circumstances,  there  was  no  conceal- 
ment ;  also>  that,  although  an  attempt  had  been 
made  to  establish  that  the  course  of  business  was 
to  say  that  cotton  was  damaged,  no  such  course 
of  business  was  established.  British  and  Foreign 
Marine  Insuran4;e  Cb.  v.  St  urge,  77  L.  T.  208  ;  8 
Asp.  M.  C.  303. 

6.  Time  of  Sailing. 

Dnty  to  BisoloBO.]— The  time  of  a  ship's  sail- 
ing is  not,  in  general,  a  circumstance  necessary 
to  be  communicated  to  the  underwriters,  except 
in  the  case  of  a  missing  ship.  Folei/  v.  Moline, 
I  Marah.  117  ;  5  Taunt.  430  ;  15  R.  R.  541. 

It  is  not  necessary  to  disclose  to  the  under*- 
writers  on  a  policy  at  and  from  London,  whether 
the  ship  has  sailed  or  not.  Ibrt  v.  Letf,  3  Taunt. 
381  :  12  R.  R.  670. 

Where  a  vessel  has  been  a  long  time  at  sea,  it 
is  a  fraudulent  concealment  if  that  circumstance 
is  not  communicated  to  the  underwriter.  Web' 
ster  V.  Foster,  1  Esp.  407. 

So,  if  it  is  not  communicated  to  the  broker 
employe*!,  whereby  he  could  not  answer  the 
inquiries  of  the  underwriters  on  that  point.    lb. 

Knowledge  m  to  other  Ships.] — ^The  assured 
is  not  bound  to  communicate  any  knowledge  he 
may  have  of  the  time  of  sailing  of  another  ship 
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from  the  same  place,  either  before  or  at  the  same 
time  as  his  own,  unless  he  knows  of  something 
particular  having  happened  to  such  other  vessel, 
which  might  affect  the  insurance  of  his  own. 
Elton  V.  Larkiru,  8  Bing.  198  ;  1  M.  &  Scott,  323 ; 
5  Car.  &  P.  86,  385. 

Where  a  ship  had  sailed  from  Elsineur  on  her 
voyage  home  six  hours  before  the  owner,  who 
followed  in  another  vessel  on  the  same  day,  and 
having  met  with  rough  weather  in  his  passage, 
arrived  first,  and  then  caused  an  insurance  to  be 
effected  on  his  own  ship  : — Held,  that  the  cir- 
cumstances were  material  to  be  communicated 
to  the  underwriter,  and  that  it  was  not  sufficient 
to  state  merely  that  the  ship  insured  ''  was  all 
well  at  Elsineur  on  the  26th  July,"  the  day  of 
her  sailing.  Kirby  v.  Smith,  1  B.  &  Aid.  672  ;  19 
R.  R.  412. 

In  effecting  a  policy  on  the  8th  of  January  at 
Whitehaven,  on  a  ship  at  and  from  Barbados  to 
Liverpool,  a  broker's  letter  was  produced,  stating 
that  the  ship  insured  was  not  coppei*ed,  but  a 
slow  sailer ;  was  expected  to  have  sailed  on  the 
28th  November;  and  that  the  *' Barton,'*  a 
coppered  vessel  and  very  fleet,  which  bad  sailed 
on  the  24th  from  Barbados,  had  arrived  on  the 
6th  January  ;  but  no  notice  was  taken  of  the 
"  Agreeable,"  another  coppered  and  fleet  vessel, 
which  sailed  29th  November,  having  also  arrived 
on  the  same  day  as  the  "  Barton."  After  verdict 
for  the  plaintiff,  the  court  refused  to  grant  a  new 
trial  on  the  ground  of  concealment.  Littledale 
V,  IHam,  I  Bos.  &  P.  (N.R.)  151  ;  8  R.  R.  774. 

Two  prizes  being  carried  into  Liverpool,  the 
captor  gave  orders  to  effect  an  insurance  on  them 
in  London.  One  of  the  prizes  arriving  on  Sun- 
day, the  owner  sent  a  despatch  to  his  agent  in 
London,  stating  that  fact  and  expressing  fears  as 
to  the  other  ship.  The  express  reached  the 
broker  on  Tuesday,  and  on  that  day  an  entry  was 
made  at  Lloyds'  of  the  arrival  of  the  vessel  at 
LiverpooL  On  Wednesday  the  captors  agent 
effected  an  insurance  on  the  other  vessel  at  a 
premium  of  fifty  guineas  per  cent.,  without  com- 
municating to  the  underwriters  the  fact  of  the 
express : — Held,  that  this  was  not  a  concealment 
which  vitiated  the  policy.  Court  v.  Martineau, 
8  Dougl.  161. 

A  policy  on  a  ship  called  the  ^^  King  Geoige," 
at  and  from  Malaga  to  London,  warranted  to  sail 
on  the  10th  of  October,  was  effected  on  the  3rd  of 
November  following.  The  insurer  communicated 
to  the  underwriters  that  the  "  King  George  "  and 
another  vessel  called  the  "  Fruiter,"  both  sailed 
for  Malaga  on  the  10th  of  October,  and  the 
underwriters  knew  that  the  "Fruiter"  had 
arrived  at  London  some  days  before ;  but  the 
insurer  knew  also  that  the  captain  of  the 
"Fruiter"  had  seen  the  "King  George"  off 
Oporto  on  the  21st  October,  when  they  had 
parted  company  by  reason  of  a  gale  coming  on  ; 
and  this  fact  he  did  not  communicate  to  the 
underwriters.  The  "  King  George  "  was  lost  in 
a  storm  at  the  entrance  of  the  Channel  on  the 
25th  October.  In  an  action  on  the  policy,  the 
jury  having  found  for  the  plaintiff,  and  that  the 
fact  not  communicated  was  not  a  material  one, 
the  court  granted  a  new  trial.  WeHbury  v. 
Aherdein,  2  M.  &  W.  267  ;  M.  &  H.  49  ;  6  L.  J., 
Ex.  83  ;  1  Jur.  201. 

If  it  appears  that  a  plaintiff  did  not  intend  to 
insure  until  he  believed  her  to  be  missing,  and 
then  not  until  another  ship  which  had  sailed  nt 
the  same  time  had  arrived  in  safety,  the  conceal- 
ment of  this  fact  is  fatal    M^Andrewi  v.  Bellj  1 


Esp.  373.    And  see  Friere  v.  Woodhmue,  Holt, 
572  ;  17  R.  R.  679. 

Ck>iiimii]iieati<iiu  as  to.] — A  policy  was  effected 
on  goods  from  Berderygge  to  London,  by  the  con- 
signees on  the  13th  December,  without  communi- 
cating a  letter  received  by  them  the  da^'  before, 
but  ^ted  the  30th  November,  informing  them, 
that  the  captain  would  sail  the  next  day,  and 
directing  them,  if  he  should  not  be  arrived,  to 
effect  the  insurance  as  low  as  possible  : — Held, 
a  material  concealment,  though  the  ship  did  not 
in  fact  set  sail  until  the  24th  December.  WiWts^ 
v.  Glorer,  1  Bos.  &  P.  (n.b.)  14  ;  8  R.  R.  739. 

The  concealment  of  letters,  stating  that  the 
vessel  is  about  to  sail  next  month,  is  a  material 
concealment,  and  avoids  the  policy.  Shirley  v. 
Wilhinsan,  8  Dougl.  41  ;  1  Dougl.  306,  n. 

When  the  plaintifb  effected  a  policy  on  wines, 
from  Oporto  to  London,  on  the  12th  November, 
at  which  time  they  were  in  possession  of  two 
letters  from  their  correspondents  at  Oporto  ;  the 
first  of  which,  dated  11th  October,  stated  thus, 
"  we  are  loading  the  wines  on  the  "  Stag,"  C5ap- 
tain  Wheatley,  who  intends  to  sail  after  to-mor- 
row "  ;  the  other,  dated  the  13th  October,  enclosed 
the  bills  of  lading  which  were  filled  up  "  with 
convoy  "  ;  which  letter  the  plaintiffs  did  not  com- 
municate to  the  underwriters  : — Held,  that  it  was 
a  material  concealment.  Bridges  v.  Hunter^  1 
M.  &  S.  15  ;  14  R.  R.  380. 

In  effecting  an  insurance  the  shipowner's  cor- 
respondent shewed  the  underwriter  a  letter 
written  by  the  shipowner's  agent  abroad,  stating" 
that  the  ship  would  sail  from  Nassau  for  the 
Clyde  on  May  1st.  The  ship  in  fact  sailed  on 
April  23rd.  On  May  11th  she  was  captured  :-^ 
Held,  that  the  statement  in  the  letter  was 
material  to  the  risk  and  positive,  and  that,  not 
being  true,  it  vitiated  the  policy.  DennittintH  t. 
LUlie,  3  Bligh,  202. 

Seady  to  BaU— Ship  had  SaUed.  ]— The  broker's 
instructions  stated  the  ship  to  be  ready  to  sail 
on  December  24th.  The  broker  represented  the 
ship  to  be  in  port,  when  in  &ct  she  sailed  on 
December  23rd  : — Held,  to  be  a  material  misre- 
presentation. Flllh  V.  Brutter^  1  Park,  Ins. 
(8th  ed.)  414. 

Wrong  Btatement  at  to  Sailing.] — ^A  letter 
received  stated  that  the  ship  sailed  from  Jamaica 
on  the  24th  November.  The  agent  aften^-ards 
insured  the  ship,  stating  that  she  sailed  in 
December : — Held,  f raudident ;  verdict  for  under- 
writer. Mohert8  v.  Fonnereau^  1  Park,  Ins.  (8th 
ed.)  405. 

The  assured,  knowing  that  his  ship  had  sailed 
from  the  coast  of  Africa  on  a  certain  day,  stated 
that  she  was  on  the  coast  on  that  day,  and  nothing 
as  to  her  sailing : — Held,  that  this  was  a  material 
concealment  and  avoided  the  policy.  Batcliffe 
V.  Shoolhrtd,  1  Park,  Ins.  (8th  ed.)  413. 

7.  Ship*b  Name,  when  in  Danger. 

Not  BtatiiLg.] — If  a  ship  is  advertised  to  be  in 
danger,  and  the  insurer  effects  a  policy  on  ship 
or  ships,  knowing  that  the  ship  in  danger  is 
one  of  them,  without  stating  the  ships'  names, 
this  is  a  concealment  which  avoids  the  policy, 
although  the  rumour  was  false.  Lynch  r. 
Hamilton,  3  Taunt.  37  ;  12  R.  R.  591. 

An  insurance  was  effected  on  goods  on  boaxxl 
ship  or  ships  from  the  Canary  Islands  to  London, 
and  at  the  time  the  aasured's  agent,  who  effected 
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the  policy,  knew  that  one  of  the  ship  or  ships 
was  named  the  *'  President"' ;  and  at  the  same  time 
there  was  a  paper  of  communication  stuck  up  at 
Lloyd's,  that  "  the  '  Howard,*  Marsh,  arrived  off 
Dover  from  Teneriffe ;  sailed  24th  ult. ;  on  the 
27th  off  the  Salvages,  fell  in  with  the  '  President,' 
Owens,  from  Lanzarette,  deep  and  leaky  "  ;  but 
the  agent  did  not  communicate  his  knowledge  of 
the  ship's  name  to  the  underwriters : — Held, 
that  the  policy  was  thereby  avoided,  though  the 
intelligence  afterwards  turned  out  to  be  false. 
Lyruth  v.  DuTu/ard,  14  East,  494  ;  13  R.  R.  295. 

TFnderwrlter'B  Moans  of  Idontiiying.]— 

During  the  American  war  of  1863-4,  the 
"  Georgia  "  screw  steamer  obtained  notoriety  as  a 
cruiser  in  the  service  of  the  Confederate  States  ; 
in  May,  1864,  she  put  into  Liverpool,  where  she 
was  dismantled,  and  this  was  also  a  subject  of 
public  notoriety,  and,  as  such,  known  to  the 
defendant,  an  underwriter  at  Lloyd's  ;  at  Liver- 
pool she  was  bought  by  the  plaintiff  at  public 
auction,  and  converted  by  him  into  a  merchant 
vessel.  In  August,  1864,  the  plaintiff,  through 
his  broker  in  London,  effected  with  the  defendant 
an  insarance  of  the  vessel  for  six  months.  The 
particulars  furnished  by  the  plaintiff  were, 
"Georgia,"  sa,  chartered  on  a  voyage  from 
Liverpool  to  Lisbon  and  the  Portuguese  settle- 
ments on  the  west  coast  of  Africa  and  back.  The 
vessel  sailed  from  Liverpool,  and  was  imme- 
diately captured  by  a  frigate  of  the  United 
States.  In  an  action  on  the  policy  to  recover  for 
the  loss,  the  defendant  set  up  as  a  defence  the 
concealment  of  the  fact  that  the  ''Georgia" 
proposed  for  insurance  was  the  late  Confederate 
war  steamer,  and  therefore  liable  to  capture  by 
the  United  States.  The  jury  found  that  the 
defendant  was  not  aware  that  the  "Georgia" 
which  he  was  insuring  was  the  Confederate 
steamer,  but  that  he  had,  at  the  time  of  under- 
writing, abundant  means  of  identifying  the  ship 
from  his  previous  knowledge  coupled  with  the 
particulars  given  by  the  plaintiff : — Held,  that 
the  defendant  was  entitled  to  the  verdict. 
Bate4t  V.  HnoiU,  36  L.  J.,  Q.  B.  282 ;  L.  R.  2 
Q.  B.  695  ;  15  W.  K.  1172. 

8.  Port  or  Place  of  Sailing  ob  Loading. 

The  concealment  of  the  true  port  of  loading 
will  vitiate  a  policy.  Hodgson  v.  Riehard*on^ 
1  W.  Bl.  463. 

If  a  ship  is  insured  at  and  from  a  certain  place, 
where  in  fact  she  is  not  at  the  time,  but  arrives 
there  after  some  interval  (but  the  fact  is  not 
communicated  to  the  underwriters,  who  do  not 
call  for  information  on  the  subject),  it  is  a  ques- 
tion for  the  jury,  whether  the  delay  which 
intervened  materially  varied  the  risk.  Hull  v. 
Cotrner,  14  East,  479  ;  13  R.  R.  287. 

The  owners,  in  1861,  effected  with  an  under- 
writer a  policy  on  bone  and  bone  ash  on  board  a 
vessel,  at  and  from  Buenos  Ayres  and  port  or 
ports  of  locuiing  in  the  province  of  Buenos  Ayres, 
to  port  or  ports  of  call  and  discharge  in  the 
United  Kingdom.  The  assured  knew,  at  that 
time,  that  the  vessel  was  going  from  Buenos 
Ayres  to  L.,  a  port  in  the  province,  to  complete 
her  cargo  ;  but  this  fact  was  not  communicated 
to  the  underwriter,  and  he  did  not  know  that  L. 
was  a  port  in  the  province.  L.  was  a  place  where 
a  trade  in  hides,  bone  and  bone  ashes  was  carried 
on  between  that  place  and  Buenos  Ayres ;  but 
vessels  could  not  clear  from  L.  to  Europe,  but 


had  to  return  to  Buenoe  Ayres  to  obtain  a  clear- 
ance. There  was  no  artificial  port,  but  only  a 
roadstead  protected  by  natural  headlands  forming 
a  kind  of  bay.  L.  was  unknown  in  1861  to 
underwriters  as  a  place  of  loading ;  and  if  under- 
writers, on  a  policy  as  above,  had  been  informed 
that  the  vessel  was  going  to  load  there  they 
would  have  required  a  higher  premium  than  the 
sum  charged.  The  vessel  went  from  Buenos 
Ayres  to  L.,  but  being  unable  to  get  cargo,  she 
left  that  place  to  return  to  Buenos  Ayres,  and 
was  lost  on  her  way  thither : — Held,  that  the 
non-communication  of  the  fact  that  the  vessel 
was  going  to  L.  to  complete  her  cargo  was  a 
concealment  of  a  material  fact,  which  vitiated 
the  policy  : — Held,  also,  that  L.  was  a  port  of 
loading  within  the  policy.  Harrower  v.  Hut' 
chijuon,  10  B.  &  S.  469  ;  39  L.  J.,  Q.  B.  229  ; 
L.  R.  5  Q.  B.  584;  22  L.  T.  684— Ex.  Ch. 
ReversingnW.  R.  731. 

By  a  charterparty  it  was  agreed  that  a  ship 
then  being  at  M.  V.,  should  proceed  to  F.,  and 
thence  to  S.  C,  where  she  was  to  load  a  complete 
cargo,  and  then  proceed  to  E. ;  250^.  per  month 
for  freight,  to  be  paid  thus  :  250/.,  one  month's 
freight,  at  F.,  and  balance  on  delivery  of  the 
cargo  at  port  of  discharge.  The  vessel  sailed, 
and  250/.  was  paid.  She  arrived  at  S.  C,  but, 
instead  of  proceeding  to  E.,  retuined  to  M.  V. 
A  policy  was  effect^,  by  which  450/.,  freight 
advanced,  was  insured  on  the  voyage  from  M.  V. 
to  H.  A  second  charterparty  was  entered  into 
whilst  the  vessel  was  still  at  M.  V.,  by  which  she 
was  to  proceed  to  H.  with  the  cargo  then  on 
board,  a  part  of  which  she  brought  from  S.  C. ; 
freight  250/.  per  month,  allowing  a  "  deduction 
of  250/.,  which  the  captain  has  already  received 
on  account  of  the  charter."  The  first  charter- 
party  was  not  expressly  cancelled  or  annulled. 
The  ship  sailed  and  was  lost.  At  the  time  of 
effecting  the  policy,  nothing  was  said  as  to  the 
vessel  having  been  to  S.  C. : — Held,  that  it  was 
competent  for  the  parties  to  enter  into  the  second 
charterparty,  and  that  there  was  no  misrepre- 
sentation or  concealment.  Elli*  v.  Lafone^  8 
Ex.  546  ;  22  L.  J.,  Ex.  124 ;  17  Jur.  213  ;  1  W.  R. 
200— Ex.  Ch. 

9.  Commencement  of  Hostilities. 

Common  Knowledgo.] — If  an  insurance  is  made 
before  the  commencement  of  hostilities,  but  when 
everybody  expects  a  war  immediately,  the  insured 
is  not  bound  to  give  the  underwriters  notice, 
though  the  ship  does  not  sail  till  after  the  war 
takes  place,  and  the  underwriter  is  liable  in  case 
of  a  capture.  Blanche  or  PlaneMe  v.  Fletcher^ 
1  DougL  261  ;  1  Park,  Ins.  (8th  ed.)  360. 

Nationality  of  Aunrod.] — On  a  policy  effected 
after  a  declaration  of  war  by  America,  but  before 
it  was  known  in  this  country,  where  it  was  not 
stated  in  the  policy,  nor  communicated  to  the 
underwriter,  that  the  assured  was  an  American 
subject,  and  the  loss  happened  in  consequence  of 
a  seizure  by  that  government,  for  a  forfeiture  for 
a  breach  of  their  non-importation  act : — Held, 
that  the  underwriters  were  not  liable,  and  that 
no  action  could  be  maintained,  even  after  the 
termination  of  the  war.  Campbell  v.  Innes^  4 
B.  &  Aid.  423  ;  23  |t.  R.  238. 

Spoeial  InlioTmation.]  —  The  assured,   on   a 
policy  at  and  from  Riga,  were  in  the  possession  * 
of  a  letter  from  their  correspondent  there,  stating 
that  an  order  for  sending   the  papers  of   all 
ships  arriving  at  that  port  to  Petersburgh  had 
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produced  a  great  sensation,  intimating  that  the 
papers  of  the  ship  insured  ha^l  been  sent  to 
Petersburgh  accordingly,  and  expressing  con- 
siderable apprehensions  for  her  safety.  This 
letter  was  not  communicated  to  the  under- 
writers ;  but  the  broker  informed  them  of  the 
fact  of  the  ship's  papers  having  been  sent  to 
Petersburgh  : — Held,  that  the  policy  was  not 
vitiated  on  the  ground  of  concealment,  by  the 
non-communication  of  the  letter.  Bell  v.  Belly 
2  Camp.  479  ;  11  R.  R.  769. 

10.  Terms  of  lysuRANCE. 

A  London  merchant,  insuring  at  Leith,  repre- 
sented (contrary  to  the  fact)  that  he  had  (tone 
some  insurances  at  Lloyd's  upon  the  same  voyage, 
at  the  same  premium  given  to  the  Leith  under- 
writers, who  (not  being  well  acquainted  with  the 
nature  of  the  risk  themselves)  subscribed  the 
policy  from  their  confidence  in  the  skill  and 
judgment  of  the  London  underwriters : — Held, 
that  this  was  a  fraud  which  vitiated  the  policy, 
though  the  misrepresentation  was  not  such  as 
affected  the  nature  of  the  risk.  Sihhald  v.  IfiUy 
2  Dow,  263  ;  14  R.  R.  160. 

11,  Proof. 

List  at  Lloyd'8.]— The  shipping  list  at  Lloyd's, 
stating  the  time  of  a  vessel's  sailing,  is  prim& 
facie  evidence  against  an  underwriter  as  to  what 
it  contains,  as  the  underwriter  must  be  presumed 
to  have  a  knowledge  of  its  contents,  from  having 
access  to  it  in  the  course  of  his  business  ;  but 
where  the  insurer,  in  a  letter  written  for  the 
purpose  of  effecting  the  insurance,  made  a  false 
statement  and  concealment  as  to  the  time  of 
the  vessel's  sailing,  and  the  underwriter,  relying 
upon  that  representation,  did  not  in  fact  look  at 
the  list,  but  acted  upon  the  representation  in 
making  the  insurance : — Held,  that  the  under- 
writer was  not  bound  by  the  contents  of  the  list, 
so  as  to  render  the  misrepresentation  and  con- 
cealment by  which  he  was  misled  immaterial ; 
and  that  it  was  the  duty  of  the  judge  to  have 
pointed  out  to  the  jury  that  misrepresentation 
and  concealment.  Mackintosh  v.  Marshall^  11 
M.  &  W.  116  ;  12  L.  J.,  Ex.  337. 

Eyidenoe  %%  to  Materiality — Opinion.] — Evi- 
dence of  underwriters'  opinion  as  to  the  materiality 
of  information  received  by  the  assured  and  not 
communicated  to  his  underwriters  not  admitted. 
Durrell  v.  Bcderleu,  Holt,  283  ;  8  R.  R.  739  ;  17 
R.  R.  639.  S.  P.,  Carter  v.  Boehm,  3  Burr.  1909  ; 
1  W.  Bl.  593.  But  see,  aliter,  CluLurand  v.  Anger- 
tteifij  Peake  (N.P.)  43  ;  Richards  v.  Murdoch^  10 
B.  &  C.  527  ;  8  L.  J.  (o.s.)  K.  B.  210  ;  Eltan  v. 
Larhins^  5  Car.  k.  P.  692  ;  Clutpman  v.  Waltmi^ 
10  Bing.  67  ;  3  M.  &  Scott,  389  ;  2  L.  J.,  C.  P.  210  ; 
Littledale  v.  Dixm,  1  Bos.  &  P.  (N.R.)  151  ;  8  R.  R. 
774 ;  Haymml  v.  Badgers,  4  East,  590 ;  7  R.  R.  638. 

A  merchant  abroad  shipped  goods  for  England 
on  board  the  ship  "C*  and  by  another  ship  that 
sailed  after  her  wrote  to  an  agent  in  England 
desiring  him  if  he  received  the  letter  before  the 
*'  C."  arrived  to  wait  thirty  days  in  order  to  give 
her  every  chance  to  arrive,  and  then  to  insure  the 
goods.  The  agent  did  as  instructed ;  the  broker  he 
employed  to  insure  did  not  tell  the  underwriters 
of  the  order  to  wait  thirty  days  before  insur- 
ing. The  "  C."  never  arrival.  The  assured  sued 
the  underwriters  on  the  policy,  but  failed  on 
account  of  the  suppression  of  fact  by  the  broker. 
In  an  action  by  the  assured  against  the  broker 
for  negligence  in  effecting  the  policy  : — Held, 


that  the  evidence  of  underwriters  and  brokers 
as  to  the  materiality  of  the  suppressed  facts  was 
not  admissible.  Campbell  v.  Bichardsy  5  B.  &  Ad. 
840  :  2  N.  &  M.  542  ;  2  L.  J.,  K.  B.  204. 

The  opinion  of  one  conversant  with  insurance 
business  as  to  the  materiality  of  facts  not  com- 
municated to  underwriter  with  regard  to  the 
amount  of  the  premium  is  admissible  in  evidence. 
Berth4yH  v.  Latighnuin,  2  Stark.  258. 

Qnoition  for  Jury.] — ^The  materiality  of  the 
intelligence  or  rumours,  which  the  assured  is 
charged  with  having  suppressed,  is  a  question 
for  the  jury,  under  the  circumstances  of  the  case. 
Richards  v.  Murdoch,  supra. 

Onui.] — In  an  action  on  a  policy  on  a  ship, 
where  the  defendant  pleads,  that,  at  the  time  of 
making  the  policy,  the  plaintiff  wrongfully  con- 
cealed matenal  facts  ana  information,  the  defen- 
dant is  bound  to  prove  all  the  allegations  in  the 
plea.  Blkin  v.  Jansen,  13  M.  &  W.  665  ;  14  L.  J., 
Ex.  201  ;  9  Jur.  353. 

On  proof  that  the  facts  were  material,  and 
known  to  the  assured,  slight  evidence  of  non- 
communication to  the  underwriter  will  shift  the 
burden  of  proof.    Ih, 

12.  Chancery  Jurisdiction. 

Erand — Canoellation  of  FoUoy — Jnriidiction 
of  Court  of  Eqnity.] — If  a  policy  is  liable  to  be 
completely  avoided,  as  on  the  ground  of  fraud  or 
misrepresentation,  a  court  of  equity  has  jurisdic- 
tion to  direct  its  delivery  up  and  cancellation, 
but  it  has  no  jurisdiction  to  direct  the  cancella- 
tion of  a  policy  to  any  claim  on  which  there  is  a 
good  legal  defence,  or  to  declare  that  there  is 
no  liability  upon  it.  If  there  is  danger  of  the 
evidence  for  the  defence  being  lost,  the  remedy 
is,  not  an  action  for  cancellation,  but  an  action 
to  i)erpetuate  testimony.  Broohing  v.  Maudslayy 
57  L.  J.,  Ch.  1001  ;  38  Ch.  D.  636;  58  L.  T.862; 
36  W.  R.  664  ;  6  Asp.  M.  C.  296. 

Where  four  of  many  actions  against  the  various 
underwriters  on  policies  on  several  ships  (indi- 
vidually) had  been  tried,  and  verdict  passed  for 
plaintiffs  at  law,  the  court  granted  an  injunction 
to  restmin  them  (the  plaintiffs  at  law)  from  pro- 
ceeding further  in  a  case  where  there  was  a  strong 
suspicion  of  fraud  in  the  assured,  on  the  money 
being  paid  into  court ;  on  the  ground  of  answer 
of  one  of  defendants  not  having  come  in.  Kensiug^ 
ton  V.  White,  3  Price,  164. 

A  merchant  having  a  doubtful  account  of  his 
ship  insures  the  ship  without  acquainting  the 
insurers  what  danger  the  ship  was  in  : — Held,  to 
be  a  fraudulent  insurance,  and  the  court  relieved 
against  the  policy.  Be  Costa  v.  Scandret,  2 
P.  Wms.  170. 

Bill  by  underwriter  of  a  policy  of  marine 
insurance,  the  ship  insured  having  been  lost,  to 
restrain  an  action  brought  by  the  insured  for  the 
amount  of  the  policy,  and  to  have  the  policy 
itself  delivered  up  to  be  cancelled,  on  the  ground 
of  deviation  and  delay  in  the  voyage  and  the 
unseaworthiness  of  the  ship.  A  verdict  was  given 
for  the  defendant  in  the  suit  (})laintiff  at  law), 
on  the  ground  of  deviation.  He  then  brought 
the  suit  to  a  hearing,  insisting  that  the  policy 
ought  to  be  delivered  up  : — Held,  that  the  whole 
case  turning  upon  a  mere  question  of  fact,  and 
there  being  no  fraud,  there  was  no  equity,  and 
the  bill  was  dismissed,  with  costs.  Thamtan  v. 
Xnight,  16  Sim.  509  ;  13  Jur.  180. 
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VIII.  VOYAGE. 


1.  General  Legality^  1201. 

2.  Simulated  Papers^  1205. 

3.  Clearance,  1206. 

4.  Deck  Cargo,  1207. 
6.  HoHile  Ports,  1208. 

6.  Portt  under  Embargo,  1209. 

7.  3V?/^raZ  Trading,  1209. 

8.  Abandonment  of  Voyage,  1211. 

1.  Genebal  Legality. 

Part  of  Voyage.] — If  there  is  any  illegality  in 
the  commencement  of  an  integral  voyage,  and 
an  insurance  is  effected  on  the  latter  part  of  the 
voyage,  which,  taken  by  itself,  would  be  legal, 
still  the  aasure<l  cannot  recover  on  the  policy. 
Marry att  v.  WiUon,  8  Term  Eep.  31  ;  1  Bos.  &  P. 
430 ;  Bird  v.  Pigou,  2  Selw.  N.  P.  (1 1th  ed.)  966,  n. 

If  a  master  sails  under  a  charterparty,  stipu- 
lating for  a  voyage  of  which  a  part  is  illegal. 
Semble,  that  this  does  not  prevent  his  insuring 
on,  not  subject  him  to  forfeiture  for,  the  part 
antecedent  to  the  illegal  act ;  for  as  he  cannot 
be  compelled  to  perform,  nor  enforce  the  pay- 
ment of  freight  on  the  illegal  part  of  the  adven- 
ture, it  may  be  presumed  that  he  will  abandon 
it.  Sewell  v.  Royal  Exchange  Co,,  4  Taunt. 
856. 

If  a  ship  is  insured  '*at  nnd  from  A.  to  B.," 
and  there  is  an  illegality  in  the  traffic  during 
her  stay  at  A.,  the  assured  cannot  recover  on  the 
policy  for  a  loss  happening  between  A.  and  B. 
Bird  V.  Appleton,  8  Term  Rep.  562  ;  5  R.  R.  468. 

Yet  an  insurance  on  a  ship  for  a  particular 
voyage  is  legal,  though  she  may  hate  done  some 
act  in  a  former  voyage  for  which  she  was  liable 
to  seizure  ;  and  the  goods  may  be  insurecl  though 
purchased  with  the  proceeds  of  a  former  illegal 
cargo.    lb. 

Letters  of  Marque.] — After  an  assurance  on  a 
ship  on  a  trading  voyage,  the  assured  applied  to 
the  underwriters  for  leave  to  take  in  guns  and  a 
letter  of  marque,  the  latter  of  which  was  positively 
refused  ;  notwithstanding  which,  the  ship  sailed 
with  the  general  letter  of  marque  ;  this  vacated 
the  policy,  although  the  assured  did  not  in  fact 
make  use  of  the  letter  of  marque  for  the  purpose 
of  cruising,  or  intend  so  to  do,  but  merely  took  it 
on  board  for  the  purpose  of  cruisinp  on  the  voyage 
home.     Deniitan  v.  Modigliani,  6  Term  Rep.  580. 

The  assured  upon  a  trading  voyage,  taking  out 
a  letter  of  marque  (but  without  a  certificate, 
which  was  necessary  to  its  validity),  unknown  to 
the  underwriters,  solely  with  a  view  to  encourage 
seamen  to  enter,  and  without  any  intention  of 
using  it  for  the  purpose  of  cruising,  though  the 
vessel  was  ai*med  for  self-defence,  is  not  such  an 
alteration  of  circumstances  as  will  avoid  the 
policy.  Mom  v.  Byrom,  6  Term  Rep.  379  ;  3 
R.  R.  208. 

YoTage  prim!  fkcie  Legal.] — ^Where  a  policy 
does  not  appear  on  the  face  of  it  to  be  legal,  the 
court  will  not  grant  a  new  trial  in  order  to  let 
the  defendant  into  proof  that  it  w^as  so.  Qusere. 
whether  trading  with  an  enemy  and  insurance  of 
an  enemy's  goods  are  illegal.  Oigt  v.  Ma*on, 
1  Term  Rep.  88  ;  1  R.  R.  154. 

In  an  action  upon  a  policy  it  will  be  presumed 
that  the  ship  complied  with  the  law,  as  to  sailing 
with  convoy,  until  the  contrary  is  proved.  TJufrn' 
.ton  V.  Lance,  4  Camp.  231. 


Sailing  Contrary  to  Embargo.] — Policy  on 
neutral  ship  engaged,  contrary  to  embargo,  in 
supplying  provisions  West  Indies,  held  invalid. 
Dalmady  v.  Motteux,  1  Term  Rep.  89,  n. ;  1  R.  R. 
155,  n. 

Navigation  Lawi  —  Illegality.]— A  Swedish 
ship  insured  at  and  from  a  loading  port  in  the 
West  Indies  to  Gottenburg,  took  in  part  of  her 
cargo  at  a  British  West  Indian  port : — Held,  that 
the  assured  could  not  recover,  the  voyage  being 
illegal  under  the  navigation  laws.  Cha  litters  v. 
Bell,  3  Bos.  &  P.  604. 

Policy  on  a  ship  engaged  in  trade  to  the  west 
coast  of  America  without  South  Sea  licence  held 
void,  notwithstanding  45  Geo.  3,  c.  34,  repealing 
the  navigation  act  as  to  foreign-built  ships. 
Dunlop  V.  Gill,  1  B.  &  Aid.  334. 

Where  a  British  subject,  purchasing  by  the 
king's  licence  a  hostile-built  vessel,  which  was  not 
entitled  or  required  to  have  a  British  register, 
chartered  her  on  a  voyage  out  to  the  Azores  and 
home,  and  sent  her  to  sea  with  a  crew  in  which 
there  was  not  the  proportion  of  British  mariners 
re<iuired  by  12  Car.  2,  c.  18,  s.  14,  this  did  not 
avoid  a  policy  on  the  outward  part  of  the  voyage. 
Nor  was  it  an  objection  to  the  same  policy,  that 
she  was  foreign  built ;  for  the  49  Geo.  3,  c.  60,  s.  1, 
authorised  the  ships  of  any  country  in  amity,  by 
the  king's  licence,  to  bring  foreign  produce  to 
England,  though  not  English  built  or  registered, 
contrary  to  the  12  Car.  2,  c.  18,  ss.  3  &  10,  and 
that  a  ship  purchased  by  a  British  subject  from 
an  enemy  with  licence,  was  the  ship  of  a  country 
in  amity.  Seicell  v.  Royal  Exchange  Assurance 
Co.,  4  Taunt.  856. 

It  was  illegal  to  export  manufactures,  the 
produce  of  Europe,  from  the  Cape  of  Good  Hoi)e 
to  any  port  to  the  eastward  in  his  majesty's  pos- 
sessions under  15  Car.  2,  c.  7,  s.  6.  Gray  v.  Lloyd, 
4  Taunt.  136. 

The  3  &  4  Will.  4,  c.  54,  did  not  prohibit  the 
importation  for  home  consumption  (except  in 
British  vessels)  of  any  goods  the  produce  of 
Europe,  excepting  those  specifically  enumerated 
ill  s.  2.  Thomson  v.  Irring,  7  M.  &  W.  367  ;  10 
L.  J.,  Ex.  98  :  6  Jur.  103. 

The  navigation  laws  were  not  binding  on  the 
crown  so  as  to  i)i'event  transportation  of  public 
stores  from  one  colony  to  another.  TJie  Swift,  1 
Dods.  320. 

Illegality  as  to  Fart  of  CK>odf .  ] — Where  a  party 
insured  to  a  certain  amount,  in  one  policy,  goods 
to  be  thereafter  specified,  and  in  the  specifications 
afterwards  made  by  him  were  included  some 
gootls,  the  exportation  of  which  was  prohibited 
under  pain  of  forfeiting  the  goods  themselves  and 
treble  their  value,  and  which  also  induced  the 
forfeiture  of  the  ship — the  policy  was  avoided  in 
toto.  Parkin  v.  Dick,  11  East,  502  ;  2  Camp. 
221  ;  11  R.  R.  258. 

Crew  not  Britiih.! — The  assured  can  recover 
upon  a  ship  policy  although  the  ship  had  not  on 
board  the  number  of  British  seamen  required  by 
6  Geo.  4,  c.  109,  and  although  no  certificate  of 
inability  to  procure  them  was  obtained.  Suurt  v. 
Poioell,  1  B.  &  Ad.  266  ;  8  L.  J.  (0.8.)  K.  B.  391. 

▼ojrage  Contrary  to  Statntee.] — An  assurance 
of  a  voyage  expressly  prohibited  by  the  laws  of 
this  conntiy  is  void.  Johnston  v.  Sutton^  1  Dougl. 
254. 

Non-oertiileated  Xaater — Slave  Trade.]  — 
Action  on  policy.    Defence  that  the  master  of 
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the  ship,  a  slave  ship,  was  not  certificated  in 
accordance  with  31  Gheo,  3,  c.  54,  s.  7.  Nonsuit 
upon  proof  of  want  of  certificate.  Farmer  v. 
Legff,  7  Term  Rep.  186. 

Voyage  legal  by  Lioenoe  —  Expiration  of 
Lioenoe  before  Voyage  ended.] — Insui-ance  on 
voyage  made  legal  by  licence : — Held,  valid, 
although  the  time  specified  in  the  licence  had 
expired.  Sohroeder  v.  Vaux^  16  East,  62 ;  13 
R.  R.  758,  n. 

Licence  to  G.  F.  &  Co.  of  London,  merchants, 
on  behalf  of  themselves  and  others  to  export  on 
board  a  ship  named,  bearing  any  flag  except  the 
French,  to  a  hostile  port  and  to  import  from 
thence  specified  goods,  notwithstanding  all  the 
documents  may  represent  the  ship  to  be  destined 
to  a  neutral  or  hostile  port,  and  to  whomsoever 
such  property  may  appear  to  belong  authoiises 
an  enemy,  subject  of  the  hostile  country  to 
which  the  ship  is  licensed  legally  to  export  from 
London,  and  insurance  on  such  a  voyage  by 
his  agent  here  is  lawful,  and  recovery  may  be 
had  on  the  policy  for  a  loss  occasioned  by  the 
act  of  the  trader's  own  state.  Flindt  v.  Scott, 
Flindt  V.  Crohatt,  5  Taunt.  674  :  15  R.  R.  615. 

Licence  to  export  to  Baltic  though  not 
legalising  exportation  of  goods  of  Russian 
enemies  afterwards  seized  by  the  Russian 
government,  enables  plaintiff  to  recover  on 
policy  in  respect  of  goods  exported  by  himself 
and  neutrals.    Hagedorn  v.  Bazett,  2  M.  &  S.  100. 

Licence  to  export,  a  certain  proportion  of  the 
goods  to  be  British  : — Held,  that  exportation  of  a 
majority  of  Spanish  goods  was  in  fraud  of  the 
licence.    Gordon  v.  Vavghan^  12  East,  302,  note. 

Licence  applied  to  ship  and  voyage  sufficient 
proof  of  legality  without  connecting  it  with 
plaintiff.    Butler  v.  Allnutt,  I  Stark.  223. 

Where  a  ship,  bound  to  Cagliari,  with  liberty 
to  touch,  unload,  and  load  at  Gibraltar,  sailed 
with  a  licence  to  Gibraltar  only,  arrived  there, 
and  departed  without  obtaining  an  extension  of 
the  licence  from  the  person  authorised  to  grant 
licences  at  Gibraltar  : — Held,  that  an  insurance 
on  goods  from  London  to  Cagliari  was  void. 
Darby  v.  Kewton,  2  Marsh.  252  ;  6  Taunt.  544. 

A  ship  was  permitted  by  a  licence  to  proceed 
from  D.  to  L.,  and  thence  to  B.,  there  to  load  to 
the  port  of  destination  from  which  she  departed. 
The  vessel  proceeded  on  her  voyage  from  D.  to 
L.,  and  from  L.  to  B. : — Held,  that  she  was  not 
protected  by  the'  licence  on  a  further  voyage 
from  B.  to  L.  Ecerth  v.  Tunno^  1  B.  &  Aid. 
142  ;  1  Stark.  508. 

Action  on  policy  on  gunpowder  at  and  from 
London  to  Pemambuco.  A  licence  to  export 
gunpowder  had  been  granted  to  A.  B.,  the  manu- 
facturer, upon  condition  that  the  exporter  should 
give  certain  security.  A.  B.  sold  the  gunpowder 
to  C.  D.,  and  contracted  to  deliver  it  on  board 
ship  : — Held,  that  the  licence  was  not  complied 
with  by  A.  B.  giving  the  security  mentioned,  and 
that  the  plaintiff  could  not  recover  on  the  policv. 
Ckimelo  v.  Britten,  4  B.  &  Aid.  184. 

lioenoe  to  Trade  —  Wrong  Deseription  of 
Orantee.] — A  wrong  description  of  the  person 
to  whom  a  licence  to  trade  with  the  enemy  is 
granted  avoids  it ;  and  a  policy  on  his  goods  is 
void.  Klingender  v.  Bond,  14  East,  484  ;  13 
R.  R.  292. 

Bnration  of  Lioenoe.] — A  licence  was  granted 
to  the  plaintiff  to  take  a  cargo  from  London  to 


Archangel,  and  to  return  thence  with  grain  or 
other  lawful  goods,  and  the  licence  was  limited 
to  29th  September,  and  afterwards  extended  to- 
1st  Januaiy,  1811.  The  ship  took  in  a  cargo  of 
pitch  at  Archangel,  and  started  for  home,  but 
was  driven  back  by  weather  to  Archangel,  where 
the  pitch  was  sold  and  the  ship  laid  up  for  the 
winter.  In  August,  1811,  she  took  on  board  a. 
cargo  of  wheat  and  sailed  for  home  : — Held,  that 
the  licence  covered  the  voyage  with  the  wheat 
cargo  and  that  the  underwriters  were  liable  for 
a  loss  on  that  voyage.  Siffken  v.  AUnutt,  1 
M.  &  S.  39. 

Voyage  legal  in  Commenoemont  may  be  legal 
after  Licence  Expired.  1 — ^A  voyage  legal  in  its 
commencement  by  a  licence  for  four  months- 
which  expire  during  the  voyage  may  be  legal 
throughout,  if  by  special  circumstances  the 
voyage  is  protracted ;  but  the  assured  must 
prove  the  special  circumstances.  Leecin,  t. 
Carmac,  4  Taunt.  483,  n. 

Lioenoe  obtainod  by  Frand.] — ^An  admiralty 
licence  obtained  for  a  ship  to  sail  without 
convo}',  describing  her  as  bound  on  a  voyage  to- 
Gibraltar,  when  in  fact  she  sailed  henoe  with 
instructions  to  make  the  best  of  her  way  direct 
to  Palermo,  without  touching  at  Gibraltar,  unless 
ordered  into  the  bay  by  any  cruisers  which  she 
might  meet  in  passing  by  it,  is  fraudulent  and 
void,  and  will  not  legalise  an  insurance  by  the 
charterer  of  such  ship  sailing  without  convoy, 
upon  goods  put  on  board  and  insured  from  hence 
to  Palermo,  with  liberty  to  proceed  to  any  ports 
to  seek  convoy.  Ingham  v.  Agneic,  15  Ea8t>,  517  ; 
13  R.  R.  516. 

Plaintiff  an  Alien  Enemy.] — ^Action  on  ship 
policy ;  plea  that  plaintiff  is  an  alien  enemy ; 
replication  that  plaintiff  is  resident  in  the  country 
by  the  king's  licence.  The  replication  is  not 
supported  by  proof  of  a  licence  during  peace  to- 
trade  to  a  foreign  country  and  back  to  England, 
war  having  broken  out  before  the  end  of  the 
voyage,  and  the  plaintiff  went  about  in  this 
countiy  without  molestation.  Boulton  v.  Dobree^ 
2  Camp.  162. 

Trading  with  Enemy.]— The  plaintiff,  a  British 
bom  subject,  domiciled  in  America,  effected  a 
policy  on  ship  freight  and  goods  from  Virginia  to- 
any  Baltic  port.  The  ship  was  captured  on  her 
voyage  to  Elsinore,  in  Denmark,  then  in  amity 
with  America,  but  at  war  with  England :  — 
Held,  that  the  plaintiff  could  recover.  Bell  v. 
B£id,  Bell  V.  Buller,  1  M.  &  S.  726 ;  14  R.  R. 
657. 

Trading  to  ports  in  Hayti,  a  French  colony 
partly  emancipated  from  France,  then  at  war 
with  England,  the  ports  in  question  not  being 
under  the  dominion  of  France  : — Held,  legal,  and 
recovery  had  upon  a  policy  on  cargo.  Blachbum 
V.  Thompson,  3  Camp.  61 ;  13  R.  R.  382. 

Trade  with  Enemy  —  Inanranoe  of  Bnomy'^ 
Ship.] — Semble,  all  trading  with  enemies  is  not 
unlawful ;  nor  is  insurance  of  enemies'  ships 
during  war.  HenkU  v.  Royal  Exchange  Ajuut' 
ance  Co.,  1  Ves.  Sen.  317. 

Baoovory  on   Foliey  by    one   wlio    beeam^ 
Enemy  after  the  Loot.]  ~The  British  agent  effect- 
ing a  policy  on  behalf  of  alien  enemies,  who 
I  became  enemies  after  the  loss  but  before  actioik 
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brought,  18  entitled  to  recover  against  the  under- ' 
writer,  who  had  only  pleaded  the  general  issue. 
Fliudt  V.  Wat^s,  16  East,  260 ;  3  B.  R.  457. 

ConYoy  Act.]  —  To  vacate  a  policy  for  an 
infraction  of  the  Convoy  Act,  43  Geo.  3,  c,  57,  it 
was  not  enough  to  shew  that  the  ship  sailed 
without  convoy  by  the  instrumentality  of  agent 
of  the  assured,  unless  it  appeared  that  the  agent 
had  authority  from  his  principal  for  this  purpose. 
Carttairs  v.  Alnutty  3  Camp.  497. 

And  it  was  necessary  to  prove  that  it  happened 
with  the  privity  of  the  owner.  Metcalfe,  Parry  ^ 
4  Camp.  125  ;  16  R.  R.  734. 

Every  person  who  shipped  goods  on  board  a 
vessel  which  sailed  without  convoy,  did  it  at  his 
own  peril  of  her  having  a  sufficient  licence  for 
the  whole  of  the  voyage,  without  which  all  insur- 
ances on  his  goods  were  void,  by  43  Geo.  3,  c.  57. 
Wainhou^  v.  Cmoie^  4  Taunt,  178. 

In  order  to  shew  that  a  voyage  without  convoy 
from  a  foreign  port  was  illegal,  it  was  incumbent 
on  the  underwriter  to  prove  that  there  was  con- 
voy occasionally  appointed  from  that  port,  or 
some  one  resident  there  authorised  to  grant 
licences  to  sail  without  convoy.  Wake  v.  Atty^ 
4  Taunt.  493  ;  13  R.  R.  660. 

(hnisiion  to  Sign  Kanifest.] — Omission  to  sign 
manifest  in  accordance  with  26  Geo.  3,  c.  40,  s.  1, 
held  to  make  the  whole  voyage  illegal.  Freard 
V.  DawwHt  Marsh.  Ins.  (4th  ol.)  136. 

Bxeaoh  of  Bovenne  Lawf  of  Foreign  Ck»imtr7.] 

— ^A  voyage  is  not  illegal  because  it  infringes  the 
revenue  laws  of  the  foreign  country.  Per  Mans- 
field, C.J.  Lever  v.  Fletcher ^  1  Park,  Ins.  (8th 
ed.)  506. 

And  see  XIII.  Pbemiums,  1.  Return  of,  post, 
cols.  1303,  seq. 

2.  Simulated  Papebs. 

Leave  to  Carry.]— A  ship  not  having  leave  to 
carry  simulated  papers,  although  without  such 
she  would  certainly  have  been  seized  and  con- 
demned as  coming  from  an  enemy*s  countr}',  the 
underwriters  were  not  liable  for  a  loss  which 
ensued  from  the  act  of  the  assured  himself. 
Homeyer  v.  Lushington^  15  East,  46  ;  3  Camp. 
85  ;  13  R.  R.  759. 

An  assured  upon  a  policy  on  ship,  not  having 
leave  to  carry  simulated  papers,  cannot  recover 
for  a  loss  by  capture ;"  if  it  appears  by  the  sen- 
tence of  the  foreign  prize  court  that  one  of  the 
causes  stated  for  the  condemnation  was  the 
carrying  of  simulated  pa})ers.  Onoell  v.  Vigney^ 
15  East,  70  ;  13  R.  R.  375. 

American  goods  in  an  American  ship  having 
been  insured  on  a  voyage  from  America  to  the 
Baltic,  with  liberty  to  carry  simulated  papers, 
and  the  ship  having  been  captured  and  con- 
demned by  a  Danish  sentence,  which,  after 
suggesting  a  doubt  as  to  the  English  character 
of  the  owner,  stated  that  the  documents  rendered 
it  impossible  to  acknowledge  the  ship  and  cargo 
as  neutral ;  and  the  court  of  appeal,  afterwai^s 
alleging  as  grounds  of  confirmation,  first,  that 
the  documents  were  not  in  due  order ;  that  the 
sea-letter  was  informal,  and  no  credit  could  be 
given  to  it  as  a  public  document :  secondly,  that 
the  ship  had  false  documents ;  thirdly,  that  the 
documents  disagreed  with  regard  to  their  con- 
tents ;  fourthly,  that  a  person  on  board  who 
seemed  to  be  interested  in  the  ship  and  cargo. 


had  been  set  on  shore  in  England  ;  fifthly,  that 
false  French  certificates  d'origine  were  found  on 
board : — Held,  that,  taking  the  whole  together, 
the  ground  of  condemniEition  was  the  having  on 
board  simulated  papers,  which,  with  other  cir- 
cumstances, led  to  the  conclusion  that  the  ship 
and  cargo  were  hostile  British  and  not  neutral 
American  property ;  and  the  not  having  a  sea- 
passport  on  board,  verified  in  the  manner  stated 
in  the  sentence,  was  only  a  circumstance  to  shew 
that  the  ship  carried  simulated  papera  ;  even  if 
such  a  passport  was  required  by  any  treaty 
between  the  United  States  and  Denmark,  which, 
did  not  appear  ;  and  consequently,  that  the  loss 
was  attributable  to  a  cause  which  the  under- 
writer had  sanctioned  by  the  leave  to  carry 
simulated  papers ;  and  not  from  the  ship*s  not 
being  properly  documented,  as  an  American  ship, 
for  which  the  assured,  as  owner  of  the  ship,  aa 
well  as  of  the  goods  insured,  would  have  been 
answerable  ;  neither  was  the  condemnation  bad, 
on  the  ground  that  the  pai)ers  had  not  been 
properly  simulated,  so  as  to  attribute  the  loss  to 
the  mere  negligence  of  the  assured  in  the  mode 
of  exercising  the  liberty  reserved  to  them,  sup- 
posing that  would  have  varied  the  case.  Bell  v. 
Bramjield,  15  East,  364. 

Policy  on  ships  and  goods  at  and  from  London 
to  any  ports  in  the  Baltic,  with  liberty  to  carry 
simulated  papers  and  clearances,  and  until  safely 
warehoused  in  the  warehouses  of  the  consignees, 
at  the  port  of  discharge,  at  forty  guineas  per  ' 
cent,  premium  : — Held,  that  the  underwriter 
was  liable  for  a  loss  arising  from  confiscation 
by  the  Prussian  government,  notwithstanding 
the  persons  in  whom  the  interest  was  averred 
were  Prussian  subjects,  Prussia  not  being  at  war 
with  this  country  ;  it  being  found  that,  at  the 
time  of  effecting  the  policy,  all  direct  commerce 
between  this  country  and  the  ports  in  the  Baltic 
was  prohibited  by  the  powers  possessing  ports 
there ;  but  that,  notwithstanding,  an  extensive 
course  of  commerce  was  carried  on  between  this 
country  and  those  parts  by  means  of  simulated 
papers  and  clearances,  which  was  well  known  to 
aU  descriptions  of  persons,  such  as  plaintifb  and 
defendants.    Simeon  v.  Baxett^  2  M.  &  S.  94. 

KegUgenoe  of  Inmrance  Brokers.] — Insur- 
ance brokers  are  not  liable  to  an  action  for 
neglecting  to  insert  in  a  policy  a  liberty  to  carry 
simulated  papers,  if  the  written  instructions 
given  them  contain  no  direction  for  that  purpose, 
although  it  may  have  been  verbally  communi- 
cated to  them  that  simulated  papers  were  to  be 
used  in  the  voyage.  Famin  v.  Oewell^  3  Camp» 
357. 

Condemnation  of  Ship.] — False  papers  for  the 
purpose  of  protecting  contraband  goods  by  a 
false  destination  are  cause  of  condemnation  of 
the  ship.     The  Edward,  4  C.  Rob.  68. 


3.  CLEABA17GE. 

Goods  Shipped  after.] — It  is  no  objection  to 
the  assured  on  goods  recovering  for  a  loss  by  a 
peril  within  the  policy,  that,  after  the  captain 
had  obtained  his  manifest  and  custom-house 
clearances,  as  required  by  13  &  14  Car.  2,  c.  11, 
s.  3,  goods  of  the  assured  were  put  on  board  by 
the  packer,  who  had  previously  made  all  the 
necessary  entries  at  the  custom-house.  Car' 
ruthers  v.  Gray^  15  East,  35 ;  8  Camp.  142. 
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4.  Deck  Cabgo. 


Privity  of  Owner  Izuuring.] — A  master  of  a 
ship,  whose  cargo  consists  of  timber  and  wood 
goods,  clearing  oat  and  sailing  from  a  British 
port  of  North  America  for  a  port  in  the  United 
kingdom,  with  part  of  the  cargo  on  deck,  in 
violation  of  the  16  &  17  Vict.  c.  107,  ss.  170, 171, 
172,  does  not  vitiate  a  policy  by  the  owner  of  the 
ship  and  cargo,  unless  at  the  time  of  the  insur- 
ance he  was  privy  to  the  act.  Wilson  v.  Rankin^ 
36  L.  J.,  Q.  B.  87  ;  L.  R.  1  Q.  B.  162 ;  13  L.  T. 
564  ;  14  W.  R.  198— Ex.  Ch. 

What  are.] — ^Where  on  such  a  voyage  the 
whole  of  the  cargo  on  freight  is  stowed  below 
deck,  but  the  captain  took  on  deck  a  quantity 
of  spars  and  other  articles  for  the  owner  with 
the  object  of  saving  expense,  in  obtaining  the 
materials  necessary  for  refitting  the  vessel  after 
the  voyage,  it  is  a  violation  of  the  statute.    lb. 

Illegality  of  Whole  Voyage.] — A  ship  sailing 
upon  such  a  voyage  without  having  obtained  a 
certificate  of  having  cleared  out  with  no  cargo 
on  deck  is  not  a  statutory  unseaworthiness. 
Wilson  V.  Rankin,  supra. 

By  16  &  17  Vict.  c.  107,  s.  170,  before  any 
clearing  officer  permits  any  ship,  wholly  or  in 
part  laden  with  timber,  to  clear  out  from  any 
British  port  in  North  America  after  the  1st 
September  and  before  the  1st  May,  he  shall  ascer- 
tain that  the  whole  of  the  cargo  is  below  deck, 
and  give  the  master  a  certificate  to  that  effect. 
By  s.  172,  the  master  shall  not  sail  without  such 
certificate,  or  place  or  permit  to  be  upon  the 
deck  any  part  of  the  cargo,  under  a  penalty  of  j 
lOOl.  In  an  action  upon  a  policy  of  insurance 
on  the  cargo  and  freight :—  Held,  that  a  plea 
that  the  master  had  acted  in  contravention  of 
8. 172,  "  as  the  plaintiff  well  knew  before  and  at 
the  time  of  loading  and  of  sailing,"  was  no 
answer,  inasmuch  as  the  statute  did  not  by 
reason  thereof  make  the  voyage  illegal,  and  the 
plea  did  not  shew  privitv  and  consent  of  the 
plaintiff.  Cunard  v.  Hyde,  El.  Bl.  &  El.  670  ;  27 
L.  J.,  Q,  B.  408  ;  6  Jur.  (N.8.)  40. 

After  1st  September,  1856,  orders  were  given 
for  an  insurance  on  cargo  and  freight  by  a  ship 
from  a  port  in  North  America  to  a  port  in  the 
United  Kingtlom,  and  the  insurance  was  effected 
thereupon.  Both  when  the  ordere  were  given 
and  when  the  insurance  was  effected,  it  was 
known  to  the  persons  interested  in  the  cargo 
and  freight,  and  who  gave  the  orders,  that  much 
.of  the  cargo  was  loaded  on  deck  ;  they  intended 
the  ship  to  sail,  so  kulen,  from  Miramichi  for  the 
United  Kingdom  before  1st  May,  1857  ;  and  tbey 
ordered  the  insurance  to  be  effected  with  an 
express  purpose  to  cover  the  whole  cargo  and 
freight,  including  the  iX)rtion  of  cargo  above 
deck.  On  the  10th  September,  1856,  the  ship 
sailed  on  the  voyage  insured,  deck  laden,  and 
without  a  certificate  to  the  master  from  the 
clearing  officer,  and  the  cargo  was  totally  lost : — 
Held,  that  the  whole  voyage  was  illegal ;  that  the 
illegality  vitiated  the  insurance  with  respect  to 
the  whole  cargo,  not  merely  as  to  so  much  of  it 
as  was  loaded  on  deck;  and  that  the  assured, 
who  were  privy  to  the  illegality,  could  recover 
nothing  from  the  underwriters.  Cunard  v.  Hyde, 
2  El.  &  £1.  1  ;  29  L.  J.,  Q.  B.  6 ;  6  Jur.  (N.S.)  14. 

In  an  action  upon  a  policy  the  defendant 
•  pleaded  that  the  fact  that  the  ship  insured  was 
to  carry  a  deck  cargo  was  not  disclosed,  and  it 


was  contended  that  such  concealment  avoided 
the  policy  : — Held,  that  it  did  not  avoid  the 
policy  entirely,  but  only  as  regarded  the  caxgo 
carried  on  deck.    Clarkson  v.  Young,  22  L.  T.  41. 

An  insurance  broker  effected  an  open  policy 
on  a  cargo  of  cotton  on  board  the  ship  of  hie 
principal.  It  was  intended  to  ship  the  cotton 
on  board  at  the  shipper's  risk,  which  should  have 
been  expressed  in  the  bill  of  lading,  but  by  a 
mistake  of  the  shipowners*  agent  in  the  foreign 
\>OTt  at  which  the  cotton  was  put  on  board,  a 
clean  bill  of  lading  was  given.  On  the  voyage 
the  vessel  encountered  heavy  weather,  and  the 
cotton,  owing  to  its  being  carried  on  deck,  was 
compelled  to  be  jettisoned.  The  broker  gave 
notice  to  the  insurance  company  of  the  loss,  but 
other  open  policies  having  been  effected  with  the 
same  insurance  company  by  the  same  shipowners 
for  cotton  shipped  subsequently,  and  declarations 
having  been  made  on  these  policies  by  the  broker, 
although  no  declaration  had  been  made  in  respect 
of  the  cotton  that  had  been  lost,  he,  on  discover- 
ing that  a  mistake  had  been  made,  and  that, 
contrary  to  his  instructions,  a  clean  bill  of  lading 
had  been  given  instead  of  one  expressing  that 
the  cotton  was  shipped  at  the  shipper's  risk, 
altered  the  declarations  on  the  policies  by  sub- 
stituting for  certain  cotton  therein  the  cotton 
which  had  been  jettisoned  : — Held,  that  the  ship- 
owners being  liable  for  the  loss  of  the  goods  by 
jettison  through  their  being  carried  on  deck,  had 
an  insurable  interest  in  respect  of  which  tbey, 
and  therefore  their  agent,  were  entitled  to 
recover.  Stephens  v.  Australasian  Ins,  Co.,  42 
L.  J.,  C.  P.  12  ;  L.  R.  8  C.  P.  18  ;  27  L.  T.  585  ; 
21  W.  R.  228  ;  1  Asp.  M.  C.  468. 

Held,  also,  that  in  the  absence  of  proof  of 
fraudulent  intent,  the  assured's  right  to  recover 
was  not  prejudiced  by  his  having  altered  the 
declaration  even  after  loss,  a  usage  to  that  effect 
having  been  proved  to  exist,  and  which  the  court 
would  not  pronounce  to  be  unreasonable.    lb. 

5.  Hostile  Ports. 

Legality.] — A  policy  to  any  port  or  ports  in 
the  Baltic  was  legal,  though  some  of  those  porta 
were  then  in  a  state  of  war  with  this  country, 
and  though  no  licence  had  been  obtained,  pro- 
vided the  ship  was  not  sailing  to  a  hostile  port. 
Wright  V.  Welbie,  1  Chit.  49  ;  22  R.  R.  792. 

A  policy  is  not  vitiated  by  giving  leave  to  the 
ship  to  proceed  to  any  port  in  a  particular  sea,  in 
which  there  are  both  hostile  and  neutral  ports, 
unless  it  can  be  shewn  that  it  was  intended  the 
ship  should,  in  fact,  proceed  to  one  of  the  former. 
Midler  v.  Tfiompson,  2  Camp.  610  ;  12  R.  R.  753. 

An  order  of  council  permitting  the  consignee 
of  goods  coming  from  an  enemy's  country,  with- 
out a  licence,  to  land  them  here  on  condition 
of  immediately  re-exporting  them,  does  not  so 
legalise  the  voyage  as  to  enable  the  master  of  a 
ship  to  recover  his  freight.  MvXltr  v.  Gerwon, 
3  Taunt.  394. 

Expected  Hostilitiee.] — Insurance  on  pro- 
visions "  from  London  to  Helsinburgh,  the  Sound, 
Copenhagen,  all  or  either '' ;  which  provisions 
were  intended  for  the  supply  of  the  British  fleet 
and  army  engaged  in  the  expedition  against 
Copenhagen,  of  which  they  were  then  in  posses- 
sion, but  were  about  to  evacuate  it,  and  were 
consigned  to  merchants  there  and  at  £Uinore-~ 
was  good  ;  although,  in  consequence  of  expected 
hostilities  with  Denmark,  an  order  of  the  king 
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in  conncil  had  issaed,  prohibiting  the  clearing 
oat  of  any  British  ships  to  a  Danish  port,  and  a 
clearance  was  in  consequence  taken  out  for  Hel- 
sinburgh,  a  Swedish  and  neutral  port  in  the 
neighlx>urhood  of  Denmark,  the  adventure  being 
legal,  and  not  contravening  the  spirit  of  the 
order  of  council.  Atkinwn,  v.  Abhtit^  11  £ast, 
135  ;  1  Camp.  535. 

Syidenee.] — ^A  licence  to  sail  to  a  hostile  port 
is  prim&  facie  evidence  that  when  a  ship  left 
her  port  of  outfit  she  sailed  upon  the  voyage 
insured.  Marsludl  v.  Parker ^  2  Camp.  69  ;  11 
H.  R.  665. 

Illegality — Oniu  on  Defendant  to  Prove.]— If 
an  insurance  is  made  to  a  port  or  ports  within 
a  district  of  which  part  is  hostile  and  part 
neutral,  the  presumption  is  that  a  neutral  port 
was  intended.    An»n.^  1  Chit.  53. 

6.  Ports  under  Embargo. 

Voyage  to,  Illegal.] —A  voyage  contrary  to 
the  regulations  of  an  embargo  laid  on  ports  by 
the  king  in  time  of  war  is  illegal,  and  cannot  be 
the  subject  of  a  policy.  Delmada  v.  Mottenx, 
1  Term  Rep.  85,  n. 

Knowledge  of  Blockade.] — A  policy  on  goods 
from  Liverpool  to  any  port  in  the  river  Plata 
was  effected,  after  notification  in  the  '^London 
Gazette  "  that  such  ports  were  blockaded.  The 
ship,  after  such  notification,  sailed  from  Liver- 
pool, and  was  taken : — Held,  that  the  voyage 
insured  was  not  illegal,  as  the  vessel  might  sail 
for  Buenos  Ay  res  without  contravening  the  laws 
of  nations  for  the  purpose  of  inquiring  whether 
the  blockade  continued.  Naylor  v.  Tayhr,  4 
M.  &  Ry.  526  ;  9  B.  &  C.  718. 

A  ship  was  destined  to  a  port  which  was 
notified  to  be  under  blockade : — Held,  that  the 
voyage  was  not  illegal  in  its  inception,  as  the 
vessel  might  have  sailed  for  the  purpose  of 
inquiring  whether  the  blockade  existed.  Dal- 
gleuh  V.  Hodgso-n^  5  M.  &  P.  407  ;  7  Bing.  495  ; 
9  L.  J.  (O.S.)  C.  P.  138. 

If  a  ship,  the  cargo  of  which  is  insured,  sails 
from  a  British  port,  and  notice  is  afterwards 
given  in  the  Gazette  that  the  foreign  port  to 
which  she  is  bound  is  blockaded,  it  is  a  question 
of  fact  for  the  jury,  in  an  action  upon  the  policy, 
the  ship  having  been  captured,  whether  the 
captain  knew  of  the  blockade  or  not.  Harratt 
V.  Wite,  4  M.  &  Ry.  521  ;  9  B.  &  C.  712  ;  7  L.  J. 
(0.8.)  K.  B.  309. 

7.  Neutral  Trading. 

Dooomentfl.] — ^A  neutral  vessel  is  not  sea- 
worthy, unless  she  is  provided  with  documents 
to  prove  her  neutrality.  Steel  v.  Lacy^  3  Taunt. 
285  ;  12  R.  R.  658. 

Seceiying  Contraband. ]~  If  a  neutral,  in  con- 
sequence of  an  agreement  made  in  England, 
meets  a  British  vessel  abroad,  for  the  purpose  of 
receiving  gunpowder  and  arms,  the  voyage  of 
the  neutral  is  thereby  rendered  illegal  and  incap- 
able of  insurance,  though  the  British  vessel  has 
had  a  licence  to  export  such  articles  for  the  pur- 
poses of  trade.  Gibson  v.  Service^  1  Marsh.  119 ; 
5  Taunt.  433 ;  15  R.  R.  541.  S.  P.,  Gibson  v. 
Mair,  1  Marsh.  39  ;  15  R.  R.  668. 

Carrying  to  Hostile  Country.] — It  is  no 

breach  of  neutrality  for  a  neutral  ship  to  carry 


enemy's  property  from  its  own  to  the  enemy's 
country  ;  the  voyage  and  commerce  not  being  of 
a  hostile  description,  nor  otherwise  expressly  or 
impliedly  forbidden  by  the  law  or  policy  of  this 
country  ;  though  the  neutral  thereby  subjects  his 
ship  to  be  detained  and  carried  into  a  British 
port  for  the  purpose  of  search  ;  and  therefore  a 
British  underwriter  after  condemnation  of  the 
enemy's  goods  found  on  board,  and  liberation  of 
the  ship  and  the  rest  of  the  cargo,  is  liable  to  the 
neutral  owner  of  goods  insured  in  the  same  ship, 
whose  voyage  was  so  interrupted,  either  as  for  a 
total  loss,  if  notice  of  abandonment  upon  the 
loss  of  the  voyage  is  given  in  reasonable  time, 
or  for  an  average  loss,  if  such  notice  is  given 
out  of  time.  Barker  v.  Blahes,  9  East,  283 ; 
9  R.  R.  558. 

Declaration  on  a  policy  on  goods  from  London 
to  Matamoras,  alleging  a  loss  in  the  course  of 
the  voyage  by  a  peril  insured  against.  A  plea, 
that  the  goods  were  contraband  of  war,  and 
were  shipped  for  the  purpose  of  being  sent  to 
and  imported  into  a  port  in  a  state  engaged  in 
hostilities,  and  were  liable  to  be  seized  by  the 
cruisers  of  a  state  at  war  with  that  state  as  con- 
traband of  war ;  and  that  the  ship  was  carrying 
goods  and  papers  which  rendered  her  liable  to 
seizure  by  such  cruisers,  and  that  the  ship  and 
goods  were  seized  accordingly ;  which  is  the  loss 
complained  of ;  of  all  which  the  defendant,  at 
the  time  of  subscribing  the  policy,  was  wholly 
ignorant : — Held,  that  the  plea  was  no  defence 
to  the  action ;  that  the  plea  did  not  deny  that 
the  goods  were  sent  from  a  neutral  port  to  a 
neutral  port  in  a  neutral  ship  ;  that  the  allega- 
tion that  the  ultimate  destination  of  the  goods 
was  an  enemy's  port  was  an  allegation  of  a 
mental  process  only  ;  and  that  the  allegation 
that  the  ship  was  carrying  goods  and  papers 
which  made  her  liable  to  seizure  was  immaterial, 
it  not  being  alleged  that  the  goods  were  the 
plaintiff's  goods,  or  that  the  plaintiff  was  in  any 
way  responsible  for  the  ship  s  papers.  Hobbs  v. 
Henning,  17  C.  B.  (N.S.)  791  ;  34  L.  J.,  C.  P.  117  j 
11  Jur.  (N.S.)  223  ;  12  L.  T.  206  ;    13  W.  R.  431, 

A  policy  contained  a  warranty  against  contra- 
band. Part  of  the  goods  consisted  of  artillery 
harness,  and  were  shipped  during  a  war  between 
the  United  States  of  America  and  the  Confede- 
rate States,  with  the  intention  of  sending  them 
on  from  a  neutral  port  to  the  Confederate  States : 
— Held,  that  such  goods  were  contraband  of  war 
and  that  the  whole  insurance  was  void.  Seymour 
v.  Londan  and  Provincial  Marine  Insurance  Co.y 
41  L.  J.,  C.  P.  193  ;  27  L.  T.  417  ;  1  Asp.  M.  C. 
423. 

Neutral  Goods  to  Hostile  or  Neutral  Port.] — 
Semble,  that  an  insurance  on  goods,  the  property 
of  a  neutral,  to  a  port  occupied  by  the  enemy,  is 
void.  But  though  a  neutral  should  himself  be 
resident  in  a  place  occupied  by  the  enemy,  an 
insurance  on  goods  (his  property)  to  a  neutral 
or  friendly  port,  is  valid.  Bromley  v.  HesseU 
tine,  1  Camp.  75  ;  10  R.  R.  636. 

Coniifoation    by    Neutral   Oovernment.] — A 

neutral  insuring  against  all  risks  until  safely 
warehoused  in  the  warehouse  of  the  consignee,, 
an  adventure,  in  furtherance  of  the  objects  of 
British  commerce,  was  protected  by  the  policy 
against  confiscation  by  the  act  of  his  own  govern- 
ment under  the  Berlin  and  Milan  decrees. 
Bazett  V.  Meyer.  5  Taunt.  824. 
Two  neutral  Prussians,  one  of  them  resident 
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in  England,  the  other  at  Konlgsberg,  having  a 
licence  to  export  to  all  Baltic  ports,  some 
whereof  were  hostile,  were  not  precluded  from 
recovering  on  an  insurance  on  goods  exported, 
and  confiscated  by  an  act  of  the  Prussian  govern- 
ment, then  neutraL  Anthony  v.  Moline,  5  Taunt. 
711. 

Policy   covering   Illegal  Adventure.] — If  a 

policy  is  in  its  language  large  enough  to  com- 
prise an  illegal  adventure,  the  underwriter  is 
not  entitled  to  sue  for  the  premium ;  therefore, 
where  a  broker  eflfected  a  policy  with  the  plain- 
tiff on  goods  on  board  a  Spanish  ship,  at  and 
from  New  Orleans  and  Pensacola,  both  or  either, 
to  her  port  of  discharge  in  the  United  Kingdom, 
with  a  memorandum  of  receipt  of  the  premium 
from  P.  (a  merchant  in  London),  which  policy 
was  on  behalf  of  a  Spanish  merchant  at  Vera 
Cruz,  and  at  the  time  of  effecting  it  New 
Orleans  belonged  to  the  Americans,  who  were 
at  war  with  this  country,  and  Pensacola  to  the 
Spaniards,  who  were  neutrals  ;  and  the  object  of 
the  assured  was  to  cover  an  importation  of  cotton 
wool  in  Spanish  ships  from  New  Orleans  to 
Great  Britain : — Held,  that  the  underwriter 
-could  not  recover  from  the  broker  the  premium, 
inasmuch  as  such  adventure  from  New  Orleans 
with  cotton  wool  was  illegal ;  and  if  the  plaintiff 
intended  to  protect  it,  his  subscription  was 
illegal ;  and  if  he  did  not,  it  was  void.  Jenkiiu 
V.  Power,  6  M.  &  S.  282  ;  18  R.  R.  376. 

Colonial  Trade  of  Xnemy.]— Carrying  on,  by 
neutral,  the  colonial  trade  of  the  enemy,  is 
illegal.    The  Maria,  5  C.  Rob.  365. 


8.  Abandonment  op  Voyage. 

Unreasonable  Delay.] — Mere  length  of  time 
elapsed  between  the  signing  of  the  policy  and 
the  sailing  is  not  sufficient  to  avoid  a  policy  :  it 
is  matter  of  evidence  to  be  left  to  the  jury,  if 
such  a  time  has  elapsed  as  amounts  to  an  aban- 
donment.   Grant  v.  £^ing,  4  Esp.  276  ;  6  R.  R.  849. 

Though  unnecessary  delay  may  avoid  a  policy, 
that  wiU  not  be  deemed  so  which  is  employed  in 
necessary  repairs,  if  the  policy  is  '*  at  and  from 
the  place."  Smith  v.  Surridge,  4  Esp.  25  ;  6 
R.  R.  837. 

The  defendant  underwrote  a  policy  on  a 
pleasure  yacht,  on  the  25th  January,  '*  at  and  from 
Bristol  to  London."  The  vessel  was  not  got  ready 
for  sea  until  the  17th  May  : — Held,  that  this,  if 
unaccounted  for,  was  an  unreasonable  delay  on 
the  part  of  the  insured.  Palmer  v.  Fenning,  9 
Ring.  460  ;  2  M.  &  Scott,  624. 

Variation  of  Biik.]— A  defendant  exe- 
cuted, 28th  February,  1824,  a  policy  on  freight 
from  Singapore  to  Europe,  with  liberty  to  sail  to, 
touch,  and  stay  at  any  places  whatsoever  to  load, 
unload,  reload,  and  for  all  necessary  purposes 
whatever.  The  ship  sailed  from  London  in 
September,  1823,  and  having  been  detained  by 
the  captain  for  his  own  purposes  at  Van  Diemen's 
Land,  did  not  arrive  at  Singapore  till  the  30th 
March,  1825  ;  she  sailed  thence  on  the  voyage 
insured,  on  the  3rd  May,  1825  : — Held,  that  by 
so  long  a  postponement  of  the  risk,  the  defendant 
was  discharged,  a  jury  having  found  the  delay 
unreasonable.  Mount  v.  Zarkins,  8  Ring.  108  ; 
1  M.  &  Scott,  165  ;  1  L.  J.,  C.  P.  20. 

Insurance  on  a  voyage  from  A.  to  B.,  from  B. 
to  C,  and  from  C.  to  A. ;  the  voyage  from  A.  to 


B.  was  performed,  but  that  from  B.  to  C.  being 
unavoidably  prevented,  the  ship  returned  to 
A.,  where  the  captain  wrote  to  his  broker  in 
London,  requesting  him  to  obtain  the  opinion 
of  the  underwriters  as  to  his  proceeding  directly 
to  C,  if  the  charterer  should  insist  upon  it ;  and 
was  answered  by  him  that  he  thought  the  policy 
at  an  end  ;  at  the  instance  of  the  charterer  the 
captain  did  proceed  to  C,  and  on  his  return  from 
thence  to  A.  the  ship  was  captured  : — Held,  that 
the  voyage  insured  was  never  abandoned.  Driecol 
V.  BovU,  1  Bos.  &  P.  313. 

A  determination  made  by  an  agent  duly  autho- 
rised, not  to  sail  upon  the  voyage  insured,  but 
upon  a  different  voyage,  is  an  abandonment  of 
such  voyage,  and  discharges  the  underwriters. 
Tojtker  v.  Cunningham,  1  Bligh,  87  ;  20  R.  R.  33. 

A  policy  on  a  ship  at  and  &om  Bristol  to  Lon- 
don attaches  during  the  vessel's  stay  at  Bristol ; 
therefore,  when  the  assured  did  not  sail  till  three 
months  ^ter  the  execution  of  the  policy  : — Held, 
that  the  delay  was  a  material  variation  of  the 
risk,  and  avoided  the  policy.  Palmer  v.  Mar^ 
Jthall,  8  Bing.  79,  317  ;  1  M.  &  Scott,  161,  454  ; 
1  L.  J.,  C.  P.  19. 

The  underwriters  on  a  policy  are  not  discharged 
by  an  act  on  the  part  of  the  assured,  which  to  a 
certain  degree  increases  the  risk,  if  it  does  not 
amount  to  culpable  negligence.  !l\mlmin  v.  Inglig^ 
1  Camp.  421  ;  10  R.  R.  71.5. 

In  an  action  on  a  policy  it  appeared  that  the 
ship  stayed  at  a  particular  place  for  a  period  of 
109  days,  and  whether  this  was  an  unreasonable 
time  is  a  question  of  fact  for  the  jury.  Bain  v. 
Case,  3  Car.  &  P.  496  ;  M.  &  M.  262. 

IX.  DEVIATION. 

1.  Generally, \2\2, 

2.  Stress  of  Weather,  1215. 

3.  Hostile  PoHs,  1215. 

4.  Restraint,  1216. 

5.  Trading,  1217. 

6.  Liberty  to  Tbuch  at  Ports,  1219. 

7.  Seeking  Conroy,  1223. 

8.  Cruising,  1223. 

1.  GeKEBALLY. 

Intention.] — A  mere  intention  to  deviate,  not 
effected,  will  not  vitiate  the  policy.  Kewley  v. 
Ryan,  2  H.  Bl.  343  ;  3  R.  R.  408. 

And  an  intention  to  deviate,  if  the  ship  is 
taken  before  the  dividing  point,  does  not  vacate 
the  policy.  Thellneson  v.  Fergusson,  1  Dongl.  361. 

Goods  were  insured  from  Heligoland  to  Memel, 
with  liberty  to  touch  at  any  ports  and  to  seek, 
join  and  exchange  convoy  ;  warranted  free  from 
capture  in  the  port  of  Memel.  The  ship  sailed 
with  orders  to  go  to  Gottenburg  to  get  orders 
for  Anhoit  or  Memel,  and  was  captured  on  her 
passage  to  Gottenburg,  which  is  in  the  track 
either  for  Anhoit  or  Memel : — Held,  that  this 
was  to  be  considered  as  a  voyage  to  Memel,  and 
that  the  risk  had  attached  ;  and  that  the  mere 
intention  to  deviate  which  did  not  avoid  the 
policy ;  and  that  the  underwriter  was  liable. 
Hfselton  v.  Allnutt,  1  M.  &  S.  46. 

Intention  to  deviate  does  not  avoid  the  policy, 
when  the  loss  is  before  deviation.  Kingston  v. 
Phelps,  cited,  7  Term  Rep.  165. 

What  Voyage.] — If  a  ship  insured  for  one 
voyage  sails  upon  another,  though  she  is  taken 
before  the  dividing  point  of  the  two  voyages,  the 
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Dolicy  is  discharged.  IVooldridge  v.  BoydeU^  1 
Dougl.  16. 

If  the  voyage  described  in  a  policy  is  "  from 
A.  to  B.  and  C."  and  the  ship  goes  to  C.  before  B. 
(though  C.  is  nearer  to  A.  than  B.  is),  it  is  a 
deviation,  and  the  plaintiff  cannot  recover  for 
any  subsequent  loss,  if  it  is  not  the  regular  and 
settled  course  of  the  voyage  to  go  to  C.  first. 
Beatwny.  Haworth,  6  Term  Rep.  533 ;  3/R.  R.  258. 

In  an  action  on  a  voyage  policy  of  insurance, 
it  was  proved  that  the  loss  occurred  in  the  course 
of  a  voyage  which  was  only  collateral  to,  and 
not  necessarily  incident  to,  the  voyage  described 
in  the  policy  : — Held,  that  the  assured  was  not 
entitled  to  recover.  Wingate  v.  Fo$ter^  47  L.  J., 
Q.  B.  525  ;  3  Q.  B.  D.  582  ;  38  L.  T.  737 ;  26 
W.  R.  650  ;  3  Asp.  M.  C.  598— C.  A. 

Premature  Sailing.]  —  If  a  ship,  insured 
from  a  certain  time,  sails  before  the  time  on  a 
different  voyage  from  that  insured,  the  assured 
cannot  recover  though  she  afterwards  gets  into 
the  course  of  the  voyage  described  in  the  policy, 
and  is  lost  after  the  day  upon  which  the  policy 
was  to  have  attached.  Way  v.  Modigliani^  2 
Term  Rep.  30  ;  1  R.  R.  412. 

Calling  for  Pais.] — Policy  on  goods  for  a 
voyage  from  Dunkirk  to  Leghorn.  The  ship 
called  at  Dover  for  a  Mediterranean  pass  : — Held, 
a  deviation.  Townwn  v.  Guyon,  2  Park,  Ins. 
(8th  ed.)  620. 

Putting  into  Port  on  Voyage.] — A  ship  on  a 
voyage  from  Dartmouth  to  Liverpool  put  into 
Looe,  which  she  must  necessarily  pass  on  the 
voyage,  and  was  afterwards  lost  at  sea  : — Held,  a 
deviation,  and  underwriter  not  liable.  Fox  v. 
Black,  2  Park,  Ins.  (8th  ed.)  620. 

Necesiitj.] — A  ship  insured  from  A.  to  B., 
sailed  with  intent  to  touch  at  C,  an  intermediate 
point ;  to  a  certain  point  the  voyage  was  the 
fiame,  from  that  point  there  were  three  tracks  to 
B.,  one  by  the  way  ol  C,  the  two  others  by 
different  courses ;  there  were  advantages  and 
disadvantages  attending  each,  and  the  captain 
must  elect  according  to  circumstances.  The  ship 
took  the  track  by  C,  with  intent  to  put  in  there, 
but  was  taken  before  she  actually  came  to  the 
point  where  she  must  have  turned  out  of  the  track 
to  B.,  by  the  way  of  C,  for  the  purpose  of  putting 
into  the  harbour  of  C,  yet  the  underwriter  was 
discharged,  because  he  was  entitled  to  the  advan- 
tages of  the  captain's  judgment  in  electing  which 
of  the  three  tracks  it  was  best  to  pursue  when 
he  came  to  the  first  dividing  point.  Middleicood 
V.  BlaJtet,  7  Term  Rep.  162  ;  4  R.  R.  405. 

If  an  insured  ship  quits  the  courses  described 
in  the  policy,  from  necessity,  she  must  pursue 
such  new  voyage  of  necessity  in  the  direct  course 
and  in  the  shortest  time,  otherwise  the  under- 
writers will  be  discharged.  Latahre  v.  WiUon, 
1  Dougl.  284. 

Implied  Contract.] — The  law  implies  a  con- 
tract by  the  owner  of  a  vessel,  whether  a  general 
ship,  or  hired  for  the  special  purpose  of  the 
voyage,  to  proceed  without  unnecessary  deviation 
in  the  usual  and  customary  course.  Darts  v. 
Garrett,  4  M.  &  P.  640 ;  6  Bing.  716  ;  8  L.  J. 
(0.S.)  C.  P.  253. 

For  Keeeeeary  Bepaire.] — If  a  ship  needs 
repairs  and  goes  to  the  nearest  port  for  that  pur- 
pose this  is  not  deviation.  Matteux  v.  London 
Assurance  (^Governor,  Jji'c.  of),  1  Atk.  546. 


Where  a  ship  in  distress  put  into  a  port  to  refit 
and  took  in  600  rolls  of  tobacco  for  ballast : 
— Held,  not  a  deviation  to  avoid  the  policy. 
Guihert  v.  Readhaw,  2  Park,  Ins.  (8th  ed.) 
637. 

Poliey  determined  by.] — ^A  wilful  deviation  in 
the  course  of  the  voyage  insured  determines  the 
policy  ;  for  a  loss  after  the  deviation  from  what- 
ever cause,  the  insurers  are  not  liable.  Elliot  v. 
Wilson,  4  Brown,  P.  C.  470. 

Partial  Lose  before  DoTiation.]— If  a  loss 
happens  before  deviation,  the  assured  shall 
recover ;  for  the  policy  is  discharged  from  the 
deviation  only.  Cheen  v.  Young,  2  Salk.  444. 
S.  P.,  Carter  v.  Royal  Exehange  Assurance  Co,, 
cited  2  Str.  1249. 

Coming  baok  on  Voyage  Inenred  after  Devia- 
tion.]— A  ship  insured  "  from  London  to  her  port  of 
discharge  within  the  Straits  as  high  as  Messina  " 
sailed  for  Marseilles,  but  with  instructions  to  go 
also  to  Genoa,  Leghorn  and  Naples.  On  arriving 
off  Marseilles,  the  wind  was  foul  for  going  in,  and 
she  went  on  to  Genoa  and  Leghorn,  and  was  on 
her  way  from  there  back  to  Marseilles  when  she 
was  captured.  It  was  found  by  the  jury  that 
the  going  no  further  up  the  Mediterranean 
than  Leghorn  was  a  deviation,  and  that  the 
insurance  was  determined  at  Leghorn.  Clason 
V.  Simmonds,  6  Term  Rep.  533,  n. ;  3  R.  R.  260. 

Delay.] — A  ship  from  Stockholm  to  New  York 
was  by  the  course  of  the  voyage  to  touch  at 
ELsinore  for  convoy  and  to  pay  Sound  dues  ;  and 
the  owner  of  sheep  on  board  took  a  short  stock 
of  provinder  for  them  at  Stockholm  and  laid  in 
the  rest  at  Elsinore  before  the  Sound  dues  could 
be  paid : — Held,  that  the  policy  was  not  avoided, 
the  voyage  not  having  beien  delayed  ;  and  that 
the  underwriters  were  liable  for  a  subsequent 
loss.  Cor  mack  v.  Gladstone,  11  East.  347  ;  10 
R.  R.  518.  And  see  Parkinson  v.  Collier,  post, 
col.  1219. 

Ooodfl  shipped  daring  the  Voyage.] — Goods 
were  insured  "  at  and  from  G.  to  a  port  or  ports 
in  the  Baltic,  with  liberty  in  case  of  non- 
admittance  to  unload  at  Carlshawn."  After  the 
ship  had  sailed  with  convoy  and  while  she  was 
lying  in  a  roadstead  under  orders  of  the  convoy, 
she  took  on  board  some  goods  which  were  no  part 
of  the  original  cargo.  They  were  put  on  board 
without  delay  to  the  ship  : — Held,  no  deviation. 
Laroche  v.  Osioin,  12  East,  131  ;  11  R.  R.  337. 

Ship  employed  aa  Beoeiying-ehip  for  Slavei.] 
— Insurance  on  ship  at  and  from  the  coast  ol 
Africa  to  the  West  Indies,  with  liberty  to  ex- 
change goods  for  slaves.  The  ship  stayed  on  the 
coast  of  Africa  several  months,  and  was  employed 
as  a  receiving-ship  for  slaves,  who  were  after- 
wards put  on  boanl  other  ships,  being  employed 
as  a  factory  ship  : — Held,  that  this  was  a  devia- 
tion.   Hartley  v.  Buggin,  3  Dougl.  39. 

Itaeter  compelled  by  Crew  to  deviate.] — If  the 

master  is  forced  by  the  crew  to  go  out  of  his 
course,  that  is  not  deviation  to  avoid  the  policy  ; 
nor  is  it  barratry.    Eton  v.  Brogden  2  Str.  1264. 

Knowledge  of  Deviation  by  the  Underwriter.] 
—Gouroek  Bopework  Co,  v.  Fleming,  5  Gt.  of 
Seas.  Gas.  (3rd  ser.)  501. 
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2.  Stress  of  Weatheb. 

If  a  ship  is  driven  out  of  her  loading  port  into 
another  port,  and  being  there  she  does  the  best 
she  can  to  get  to  her  port  of  destination,  she  is 
not  obliged  to  return  to  the  port  whence  she  was 
driven.  Neither  is  it  a  deviation  if  she  completes 
her  lading  at  the  port  into  which  she  was  driven. 
Such  a  deviation  may  A  fortiori  be  justified 
under  a  custom.  Delaney  v.  Stoddart^  1  Term 
Bep.  22 ;  IB.  R.  139. 

Where  the  captain,  being  delayed  by  adverse 
winds  and  danger,  puts  into  a  place  of  safety  in 
his  course,  and  sends  ashore  for  provisions,  it  is 
not  a  deviation.  Thama^  v.  Rayal  Exchange 
Assurance  6b.,  1  Price,  196. 

If  a  ship  is  forced  by  stress  of  weather  into 
any  port,  she  is  not  protected  in  breaking  bulk 
while  at  such  port ;  if  she  does,  it  avoids  the 
policy.    Stitt  V.  Wardell^  2  Esp.  610. 

3.  Hostile  Poets. 

When  Driven  away.] — If  a  ship  insured,  on 
arriving  off  her  port  of  destination,  is  prevented 
from  entering  it  by  its  being  in  the  hands  of 
the  enemy,  or  by  being  ordered  away  by  the 
English  commander  there,  the  policy  does  not 
remain  in  force  till  she  reaches  a  port  of  safety. 
Parkin  v.  Tunno,  2  Camp.  59  ;  11  East,  92  ;  10 
R.  R.  422.  And  see  NeiUon  v.  De  La  Ctwr,  2 
Esp.  619,  and  Phelps  v.  Auldjo,  2  Camp.  350  ; 
11  R.  R.  725,  infra. 

Embargo.] — If  a  ship  with  goods  on  board 
insured  to  a  foreign  port,  learning,  in  the  course 
of  her  voyage,  that  an  embargo  is  there  laid  on 
all  ships  of  her  nation,  waits  at  some  place  as 
near  thereto  as  she  safely  can,  till  the  embargo 
is  removed,  the  goods  will  in  the  meantime  be 
protected  by  the  policy,  while  the  voyage  re- 
mains legal.  Blackenhugcn  v.  London  Asivr- 
ance  Co,,  1  Camp.  454  ;  10  R.  R.  729. 

Bat  if  she  might  upon  such  an  occasion  put 
into  a  friendly  port  adjoining  to  her  port  of 
destination,  and  instead  of  doing  so  she  sails 
back  for  her  port  of  outfit,  and  is  lost,  she  will 
be  considered  as  having  abandoned  the  voyage 
insured,  and  the  underwriters  will  be  dischargol. 
Ih. 

Final  Port — Tranihipment.]  —  Action  on  a 
policy  upon  goods  on  board  the  **  P.,"  from  Liver- 
pool to  Macao,  Hong  Kong,  Canton  and  other  ports 
in  China,  with  leave  to  tranship  and  reship  the 
goods  on  board  the  same  or  any  other  vessel,  and 
with  leave  for  the  "  P.,"  or  other  vessel  on  board 
of  which  the  goods  might  have  been  transhipped, 
to  proceed  from  any  port  in  China,  to  any  other 
port  in  China,  and  discharge  at  any  or  all  of  the 
said  places,  or  remain  at  the  same  until  it  should 
be  deemed  expedient  to  proceed  to  the  port  of 
discharge,  and  continuing  the  risk  until  the 
goods  should  be  arrived  at  their  final  port  of 
destination.  The  premium  w&s  5Z.  5«.  per  cent., 
to  return  half  if  the  ship  discharged  at  a  port  in 
China  in  the  usual  course,  the  port  being  open. 
Plea,  that  whilst  the  "  P."  was  lying  at  Hong 
Kong,  it  was  determined  by  the  agents  of  the 
assured  that  the  goods  should  be  finally  discharged 
at  Hong  Kong ;  and  thereupon  the  goods  were 
discharged  out  of  the  "  P."  into  another  ship, 
appointed  and  used  by  them  as  a  warehouse  for 
receiving  the  goods ;  and  that  Hong  Kong  became 
the  final  place  of  destination  of  the  **  P.,"  and 
the  goods  were  discharged  at  their  final  place  of 


destination.  The  "  P."  was  much  injured  by  a 
storm  on  the  voyage,  and  upon  arrival  at  Macao, 
the  consignees  sent  her  to  Hong  Kong  with  tbe 
"  J.  L."  which  was  chartered  by  them  for  the 
purpose  of  transhipping  the  cargo.  On  21st  July, 
1841,  whilst  the  cargo  was  in  progress  of  tran- 
shipment, the  "  J.  L."  was  wrecked,  and  all  the 
goods  on  board  of  her  were  lost.  There  was  no 
market  at  Hong  Kong  :  the  object  of  tranships 
ping  the  goods  was,  in  the  first  place,  to  examine 
them  ;  in  the  next  place  to  have  them  in  a  place 
of  safety  till  they  could  be  sent  to  Canton,  or 
any  other  market.  At  that  time  there  was  great 
exasperation  against  the  English.  There  had 
been  no  declaration  of  war  by  England  against 
China.  After  the  storming  of  Canton  by  the 
English,  on  the  24th  of  May,  there  was  a  sus- 
pension of  hostilities.  The  English  naval  com- 
mander had  no  authority  to  prevent  British  ships 
going  up  to  Canton,  if  they  thought  fit ;  they 
went  at  their  own  risk.  In  July,  the  "  P."  was 
advertised  for  England  : — Held,  that  these  facts 
did  not  prove  that  Hong  Kong  was  made  the 
final  port  of  destination  of  the  goods ;  that  the 
voyage  was  not  terminated  by  the  transhipment, 
because  it  was  within  the  terms  of  the  policy ; 
nor  by  the  hostilities  with  the  Chinese,  because 
there  would  have  been  no  infraction  of  British 
law  in  the  "  P."  going  to  Canton.  Olirersan  v. 
Brightman.  8  Q.  B.  781 ;  1  Car.  &  K.  360 ;  15 
L.  J.,  Q.  B.  274  ;  10  Jur.  875. 

In  an  action  upon  a  similar  policy  upon  other 
goods  in  the  "  P.,'*  which  did  not  give  leave  to 
tranship  them,  a  case  stated  the  same  facts  and 
evidence  : — Held,  that  the  transhipment  was  not 
necessary,  and  constituted  a  complete  deviation 
not  warranted  by  the  policy.  Bold  v.  Rotheram, 
8  Q.  B.  781  ;  1  Car.  &  K.  360 ;  15  L.  J.,  Q.  B. 
I  274  ;  10  Jur.  875. 

4.  Restraint. 

In  what  Cmoi.] — It  is  a  deviation  if  the  mas- 
ter leaves  a  i)ort  for  a  particular  purpose,  by 
I  the  command  of  the  captain  of  a  king*s  ship 
I  lying  there,  without  any  remonstrance.  Phelpg 
!  V.  AuldjOj  2  Camp.  350  ;  11  R.  R.  725.  And  see 
I  Parkin  v.  Tiinno,  supra. 

Policy  on  goods  on  board  a  particular  ship 
from  A.  to  B.  '*  against  sea  risk  and  fire  only  "  ; 
in  the  course  of  the  voyage  from  A.  to  B.  the 
ship  was  carried  out  of  the  course  of  the  voyage 
by  a  king's  ship  ;  but  being  afterwards  released, 
she  proceeded  on  the  voyage  insured,  and  while 
so  proceeding  the  goods  insured  sustained  sea- 
damage  : — Held,  that  the  underwriters  were 
liable  for  this  loss.  Scott  v.  Thompson^  1  Bos.  &  P. 
(N.B.)  181.  And  see  TaU  v.  Leriy  14  East,  481  ; 
13  R.  R.  289. 

Fear  of.] — A  British  ship  insured  from  Hull  to 
St.  Petersburg,  having  sailed  under  convoy  to 
the  Sound,  was  afterwards  stopped  in  her  couree 
by  a  king's  ship  in  the  Baltic,  from  an  apprehen- 
sion of  hostilities,  for  eleven  days,  and  then  pro- 
ceeded to  a  point  of  rendezvous  for  convoy,  where 
she  waited  seven  days  longer,  and  then  sailed 
under  convoy,  till  the  king's  officer  received 
intelligence  that  a  hostile  embargo  was  laid  on 
British  ships  at  St.  Petersburg,  when  he  ordered 
the  fleet  back  to  the  rendezvous,  from  which 
place  the  ship  returned  to  Hull : — Held,  that 
this  loss  of  the  voyage  was  not  attributable  to 
the  arrest  or  detainment  of  the  king's  officers ; 
but  immediately  to  the  fear  of  the  hostile  em- 
bargo in  the  port  of  destination,  and  therefore 
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not  within  the  policy  ;  though,  if  the  ship  had 
not  been  detained  in  the  first  instance  by  the 
king's  officers  she  would  have  arrived  in  time  at 
St.  Petersburg  to  have  delivered  her  cargo  before 
the  embargo.  ForHer  v.  Chrigtie^  11  East,  205  ; 
10  R.  R.  470. 

6.  TBADINO. 

What  li.] — By  the  terms  of  a  policy  the  insur- 
ance was  expressed  to  be  an  insurance  on  a  vessel 
and  cargo  "  at  and  from  Liverpool  to  the  west 
and  (or)  south-west  coast  of  Africa  during  her 
stay  and  trade  therein  and  back  to  a  port  of  call 
or  (and)  discharge  in  the  United  Kingdom." 
The  premium  was  eight  guineas  per  cent,  on  the 
value  insured.  Twenty  per  cent,  of  the  premium 
was  to  be  returned  for  the  risk  ending  in  ten 
months  and  forty  per  cent,  for  the  risk  ending  in 
eight  months ;  and  there  was  written  in  the 
margin  "held  covered  at  13*.  4<i.  per  cent,  per 
month  if  longer  than  twelve  months  out."  The 
vessel  having  stayed  a  month  on  the  African 
coast  for  the  purpose  of  earning  salvage,  and 
having  been  damaged  there,  and  afterwards 
stranded  on  her  voyage  home,  the  owner  sued 
for  a  total  loss  : — Held,  that  the  words  "stay  and 
trade  "  meant  "  stay  for  the  purpose  of  trade  "  ; 
and  that — ^no  evidence  being  given  that  staying 
for  salvage  purposes  was  staying  for  an  ordinary 
purpose  of  the  South-West  African  coast  trade — 
the  risk  had  been  substantially  varied,  that  there 
was  in  the  absence  of  such  evidence  no  question 
for  the  jury,  and  that  the  jury  was  properly 
directed  to  find  for  the  underwriters.  African 
Merchants  Co.  v.  British  and  Foreign  Marine  Ins. 
Co.,  42  L.  J.,  Ex.  60  ;  L.  R.  8  Ex.  164  ;  28  L.  T. 
233  ;  21  W.  R.  484  ;  1  Asp.  M.  C.  688— Ex.  Ch. 

Implied  Condition  af  to.] — It  is  not  an  implied 
condition  in  a  common  policy  on  ship  and  freight, 
that  the  ship  shall  not  trade  in  the  course  of  her 
voyage,  if  that  may  be  done  without  deviation 
or  delay,  or  othen/rise  increasing  the  risk  of  the 
insurers ;  and,  therefore,  where  a  ship  was  com- 
pelled in  the  course  of  her  voyage  to  enter  a  port 
for  the  purpose  of  obtaining  a  necessary  stock  of 
provisions,  which  she  could  not  obtain  before  in 
the  usual  course  by  reason  of  a  scarcity  at  her 
landing  ports,  and  during  her  justifiable  stay  in 
the  port  so  entered  for  that  purpose,  she  took  on 
board  bullion  there  on  freight,  which  the  jury 
found  did  not  occasion  any  delay  in  the  voyage  : 
— Held,  not  to  avoid  the  policy.  Jlain£  v.  Bell, 
9  East,  196  ;  9  R.  R.  633. 

On  a  policy  at  and  from  London  to  New  South 
Wales,  and  from  thence  to  the  ship's  loading 
port  or  ports  in  the  East  Indies,  and  elsewhere, 
and  that  she  might  proceed  and  sail  to,  and 
touch  and  stay  at  any  ports  or  places  whatsoever 
and  wheresoever  and  for  any  purpose  whatso- 
ever ;  the  ship  sailed  from  London  with  convicts 
to  New  South  Wales,  where,  having  discharged 
them,  she  proceeded  in  ballast  to  Batavia,  where 
she  took  on  board  a  quanity  of  iron,  and  dis- 
charged the  same  at  Sourabaya,  and  was  there 
load^  with  a  full  cargo  of  rice,  with  which  she 
proceeded  to  the  Mauritius,  where  it  was  dis- 
covered that  she  had  sustained  an  injury,  and 
she  was  accordingly  broken  up  : — Held,  to  be  no 
deviation,  although  it  was  insisted  that,  by  the 
terms  of  the  policy,  the  ship  was  only  warranted 
to  go  to  her  loading  ports  and  not  to  trade  or 
take  in  a  fresh  cargo.  Armet  v.  Innes^  4  Moore, 
150  ;  21  R.  R.  737. 

Policy  on  a  ship  "  from  London  to  New  South 
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Wales,  and  from  thence  to  all  parts  and  places 
in  the  East  Indies  or  South  America,  with  liberty 
to  take  in  and  land  goods  and  passengers  and  to 
trade  backwards  and  forwards,  and  forwards  and 
backwards."  On  arriving  at  New  South  Wales 
the  captain  was  ordered  by  his  owners  to  proceed 
on  a  trading  voyage  to  New  Zealand,  and  thence 
direct  to  South  America.  He  proceeded  to  New 
Zealand  with  passengers,  and  was  returning  from 
thence  to  New  South  Wales,  when  the  ship  was 
totally  lost : — Held,  that  the  sailing  from  New 
South  Wales  to  New  Zealand  and  back  was  a 
deviation  from  the  voyage  insured,  by  which  the 
insurers  were  discharged.  BotUnidey  v.  Borill^ 
7  D.  &  R.  702  ;  5  B.  &  C.  210 ;  4  U  0.  (O.S.) 
K.  B.  237  ;  29  R.  R.  221. 

Seeking  a  Cargo — Ports  <<firom  thence."] — In- 
surance on  ship  at  and  from  Liverpool  to  ports 
and  places  in  China  and  Manilla,  all  or  any, 
during  the  ship's  stay  there  for  any  purposes, 
and  from  thence  to  her  port  or  ports  of  calling 
and  discharge  in  the  United  Kingdom,  with 
liberty  to  ccdl  and  stay  at  all  or  any  ports  or 
places  on  either  side  of  and  at  the  Cape  of  Good 
Uoiie.  The  ship  sailed  from  Liverpool  direct  to 
a  port  in  China,  having  on  board  a  cargo  for  that 
port  and  Manilla ;  and  from  thence  she  proceeded 
to  Manilla,  and  there  discharged  the  remainder 
of  her  outward  cargo.  At  Manilla  the  captain 
took  on  board,  on  freight,  230  chests  of  opium, 
for  Tongoo,  another  port  in  China  (not  being 
thereby  a  tenth  part  laden),  and  sailed  for  Ton- 
goo, there  to  seek  a  freight  for  the  United 
Kingdom  and  on  her  voyage  thither  was  lost  by 
perils  of  the  sea.  Tongoo  is  quite  out  of  the 
direct  course  from  Manilla  to  the  United  King- 
dom : — Held,  that  the  words  *'  from  thence,"  in 
the  policy,  meant  not  from  Manilla  only,  but 
"from  ports  or  places  in  China  and  Manilla,  all 
or  any,"  and  that  the  sailing  from  Manilla  to 
Tongoo  for  the  purpose  of  seeking  a  homeward 
cargo  was  not  a  deviation.  Pratt  v.  Ashley ^  1 
Ex.  257.  Affirming  S.  6*.,  sub.  nom.  Ashley  v. 
Pratt,  16  M.  &  W.  471 ;  17  L.  J.,  Ex.  135. 


Delay  at  Port.] — In  a  policy  on  a  seeking 


ship,  a  detention  for  a  reasonable  time,  for  the 
purposes  of  the  seeking  adventure,  must  be 
allowed  ;  and  whether  the  time  is  reasonable,  is 
to  be  determined  by  the  state  of  things  at  the 
port  where  the  ship  happens  to  be.  Phillips  v. 
Irving,  7  Man.  &  G.  325  ;  8  Scott  (N.R.)  3  ;  13 
L.  J.,  C.  P.  145. 

A  ship  insured,  with  liberty  to  touch,  stay  and 
trade  at  several  ports,  arrived  at  one  of  them  on 
the  3rd  June,  when  some  necessary  repairs  were 
done  to  her.  On  the  2nd  September  she  was 
ready  to  take  in  cargo,  but,  owing  to  the  state  of 
the  freight-market  and  other  difficulties,  no  cargo 
was  put  on  board  till  the  10th  January  follow- 
ing : — Held,  that  the  delay  was  not  unreasonable, 
so  as  to  amount  to  a  deviation.     lb. 

Taking  Ooode  on  Board  during  Voyage.] — See 
Laroche  v.  Oswin,  12  East,  131  ;  11  R.  R.  337  ; 
ante,  col.  1214. 

Convoy  missed  by  Trading.] — Insurance  on 
ship  from  London  to  Berbice,  with  liberty  to 
touch  and  trade  at  all  places.  The  ship  put  into 
Madeira  and  stayal  there  to  land  and  ship  goods 
after  her  convoy  had  sailed  : — Held,  a  deviation 
which  avoided  the  policy.  Williams  v.  Siice,  3 
Camp.  469  ;  14  R.  R.  811. 
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Delay  in  TiaiifiiTig  Ooodi  during  Barter.1— 
Where  the  policy  waa  on  goods  until  "ais- 
charged  and  safely  landed,"  and  the  ship  arrived 
on  the  coast  of  Africa  on  May  6th,  and  daring 
the  barter  of  the  cargo  in  ordinary  course  the 
ship  was  captured  on  June  4th  : — Held,  that 
there  had  been  no  deviation.  Parkinson  v. 
Collier,  1  Park,  Ins.  (8th  ed.)  663. 

6.  LiBEBTY  TO  Touch  at  Ports. 

For  what  Pnrpoie.] — ^Liberty  to  touch  at  a 
port  for  any  purpose  whatever  includes  liberty  to 
touch  for  the  purpose  of  taking  on  board  part  of 
the  goods  insured.  Violett  v.  Allnvtt^  3  Taunt. 
419  ;  13  R.  R.  676. 

Under  a  liberty  to  touch  and  stay  at  all  ports 
for  all  purposes  whatsoever,  the  stay  must  be  for 
some  purpose  connected  with  the  furtherance  of 
the  adventure.  Langhom  v.  Allnutt^  4  Taunt. 
511;  12R.  B.  660. 

Whether  the  purpose  is  within  the  scope  of  the 
policy  is  a  question  for  the  court.    Ih, 

The  policy  not  limiting  the  time  of  stay, 
whether  a  ship  has  stayed  an  unreasonable  time 
for  the  purpose  is  purely  a  question  for  the  jury. 
Ih, 

If  liberty  is  given  to  touch  at  a  port,  the  con- 
tract not  defining  for  what  purpose,  but  a  com- 
munication having  been  made  to  the  underwi-iter 
that  the  ship  was  to  touch  for  a  purpose  of  trade, 
it  will  be  intended  as  a  liberty  to  touch  for  that 
purpose.  Urquhart  v.  Barnard,  1  Taunt.  460  ; 
10  R.  R.  674. 

A  permission  to  touch  and  stay  at  a  place  con- 
fers no  privilege  to  the  insured  to  break  bulk  or 
to  unload  any  part  of  the  cargo,  and  if  he  does 
the  policy  is  avoided.  Stitt  v.  Wardell,  2  Esp. 
610. 

Policy  on  voyage  at  and  from  Africa  to  Cana- 
ries, Madeira  and  Lisbon,  with  liberty  to  touch, 
stay,  and  trade  at  all  ports,  &c.,  in  the  voyage  : 
— Held,  that,  after  mooring  twenty-four  hoars  on 
the  African  coast,  proceeding  south  would  be  a 
deviation,  the  leave  given  being  only  upon  the 
northwards  voyage  to  Europe.  Ranken  v.  Reete, 
1  Park.  Ins.  (8th  ed.)  627. 

So,  a  vessel  having  liberty  to  discharge  goods 
at  a  particular  place,  is  not  at  liberty  to  take  in 
anywhere.    Sheriff  v.  Potts,  6  Esp.  96. 

On  a  policy  at  and  from  Para  to  New  York, 
with  leave  to  call  at  all  or  any  of  the  Windward 
and  Leeward  Islands  and  colonies  on  her  passage 
to  New  York,  and  to  discharge,  exchange  and 
take  on  board  the  whole  or  any  part  of  any  cargo 
or  cargoes  at  any  ports  or  places  she  might  call 
at  or  proceed  to,  particularly  at  all  or  any  of  the 
Windward  and  Leeward  Islands,  without  being 
deemed  any  deviation  :  —  Held,  that  the  ship 
having  proceeded  to  two  of  the  Leeward  Islands 
for  a  purpose  totally  unconnected  with  the 
voyage,  it  was  a  deviation.  Hammond  v.  Bmd, 
4  B.  &  Aid.  72  ;  22  R.  R.  629. 

Where  a  ship,  insured  to  Martinique,  and  all 
or  any  of  the  Windward  and  Leeward  Islands, 
landed  the  greatest  part  of  her  cargo  at  Marti- 
nique, and  sailed  with  the  rest  to  Antigua,  where 
she  was  wrecked  while  stopping,  partly  to  dispose 
of  the  residue  of  the  outward  cargo,  and  partly  to 
obtain  a  homeward  cargo : — Held,  that  the  under- 
writers were  not  liable.  Inglis  v.  Vaux^  3  Camp. 
447.     See  also  ante,  cols.  1055,  1058,  seq. 

What  Port!.] — Where  a  vessel  sailing  from 
London  to  Grenada  was  insured  on  freight  at 
and  from  Grenada  to  London,  and  arrived  in 


safety,  and  proceeded  to  deliver  her  outward 
cargo  in  different  bays  of  the  island  (where  there 
is  but  one  custom-house),  and  was  lost  in  enter- 
ing a  bay,  to  which  she  was  going  for  the  double 
purpose  of  delivering  the  remainder  of  her  out- 
ward, and  taking  in  a  homeward,  cargo  : — Held, 
that  this  was  not  a  deviation,  and  that  the  under- 
writers were  liable  for  the  loss  of  the  homeward 
freight.  Warre  v.  MilUr,  7  D.  &  R.  1  ;  4  B.  &  G. 
538  ;  1  Car.  &  P.  237  ;  4  L.  J.  (0.8.)  K.  B.  8. 

Under  a  policy  on  goods  at  and  from  London 
to  any  port  or  ports,  place  or  places,  in  the 
Baltic,  backwards  and  forwards,  with  leave  to 
touch  and  stay  at  any  ports  and  places,  for  all 
purposes  whatsoever ;  the  assured  may  wait  at 
any  port  for  information  as  to  what  port  in  the 
Baltic  the  ship  might  safely  proceed  to  to  dis- 
charge her  cargo  ;  that  being  one  of  the  objects 
of  the  adventure  arising  out  of  the  troubled  and 
shifting  state  of  the  different  governments  on 
the  Baltic  shore  from  the  pressure  of  the  French 
arms.  Rucher  v.  Allnutt,  15  East,  278  ;  13  R.  R. 
465. 

Policy  on  a  ship  "at  and  from  Antigua  to 
England,  with  liberty  to  touch  at  all  or  any  of 
the  West  India  islands,"  Jamaica  included: — 
Held,  that  the  ship,  under  the  protection  of  this 
policy,  might  touch  at  any  of  the  West  India 
islands,  although  not  in  the  direct  course  from 
Antigua  to  England,  and  stay  at  such  as  she 
visited  the  time  necessary  to  complete  her  home- 
ward cargo.  Metcalfe  v.  Parry,  4  Camp.  123  ; 
16  R.  R.  734. 

What  li  a  Port.] — Under  a  policy  insuring  a 
brigantine  "  at  and  from  L.  to  S.,  and  thence  to 
Barcelona,  and  at  and  from  thence  and  two 
other  ports  in  Spain  to  a  port  in  Great  Britain  " : 
—Held,  that  Salve,  a  place  lying  in  a  bay,  having 
warehouses  and  a  jetty,  with  a  depth  of  water 
sufficient  for  feluccas  but  not  for  lai^  ships,  and 
a  good  roadstead  anchorage,  where  ships  lie  and 
are  loaded  by  means  of  small  craft,  haying  also 
a  custom-house  and  officers,  is  a  port  within  the 
meaning  of  the  policy.  Sea  Insurance  Co,  of 
Scotland  v.  Oavin,  4  BUgh.  (N.S.)  678 ;  2  Dow 
&  C.  129. 


Loading  Port.]— A  policy  was  effected  "at 
and  from  Singapore,  Penang,  Malacca,  and 
Batavia,  all  or  any,  to  the  ship's  port  of  dis- 
charge in  Europe,  with  leave  to  touch,  stay  and 
trade  at  all  or  any  ports  or  places  whatsoever  and 
wheresoever,  in  the  East  Indies,  Persia,  or  else- 
where, upon  goods  in  certain  vessels,  beginning 
the  adventure  from  the  loading  there  of  the 
ships  as  above."  The  ship  took  in  part  of  her 
cargo  at  Batavia,  then  went  to  Sourabaya, 
another  port  in  the  East  Indies  (not  in  the 
course  of  a  voyage  from  Batavia  to  Europe,  and 
not  specified  by  name  in  the  policy),  and  took  in 
other  goods,  then  returned  to  Batavia,  whence 
she  aftei-wards  sailed  for  Europe,  and  was  lost  by 
perils  of  the  sea : — Held,  that  going  to  Sourabaya 
was  no  deviation,  and  that  the  goods  there  taken 
on  board  were  protected,  as  that  was  a  loading 
port  within  the  policy.  Hunter  v.  Leathley,  10 
B.  &  C.  858  ;  8  L.  J.  (0.8.)  K.  B.  274.  Affirmed, 
Leathley  v.  Hunter,  5  M.  &  P.  457  ;  7  Bing.  617 ; 
1  C.  &  J.  423  ;  1  Tyr.  355  ;  9  L.  J.  (O.S.)  Ex.  118 
—Ex.  Ch. 

Insurance  on  a  ship  "  at  and  from  her  port  of 
lading  in  North  America  to  Liverpool."  She 
took  in  part  of  her  cargo  at  K.,  in  New  Bruns- 
wick, and  then  sailed  from  thence  to  B.  in  the 
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same  province,  seven  miles  distant,  on  the  same 
bay  of  the  sea.  She  there  completed  her  cargo, 
and  then  returned  to  K.  to  receive  provisions, 
Ac. ;  after  which  she  sailed  for  England,  and 
was  lost  on  the  voyage.  B.  was  not  in  the  way 
from  K.  to  Liverpool.  B.  and  K.  were  situate 
on  creeks,  opening  into  the  bay,  and  were  spoken 
of  by  some  persons  as  ports;  but  neither  of  them 
had  a  custom-house.  They  had  custom-house 
officers,  and  were  under  the  jurisdiction  of  the 
custom-house  of  St.  John,  New  Brunswick : — 
Held,  that  after  the  ship  had  begun  to  load  at 
K.,  that  was  her  port  of  lading  :  that  the  term 
"  port  of  lading  "  in  the  policy  did  not  allow  of 
ber  afterwards  going  to  JB.,  and  that  her  doing 
so  was  a  deviation.  Brown  v.  Tayleur,  4  A.  &  £. 
241  ;  5  N.  &  M.  472  ;  1  H.  &  Walms.  578 ;  5 
L.  J«,  K.  B.  67. 

On  a  policy  at  and  from  Pernambuco  or  any 
other  port  or  ports  in  the  Brazils  to  London, 
"  beginning  the  adventure  from  the  loading  the 
goods  on  board  ship,  on  the  termination  of  her 
course,  and  preparing  for  her  voyage  to  London." 
The  ship  on  the  termination  of  her  cruise  touched 
at  Pernambuco,  but  failing  to  procure  a  cargo 
there,  she  proceeded  for  St.  Salvador,  and  was 
lost  on  her  voyage  thither : — Held,  that  the 
ship*s  proceeding  for  St.  Salvador,  was  no  devia- 
tion. Lambert  v.  Liddard^  1  Marsh.  149 ;  5 
Taunt.  480  ;  15  R.  R.  557. 

Where  a  ship  was  insured  at  and  from  Hull  to 
her  port  or  ports  of  loading  in  the  Baltic  Sea 
and  Gulf  of  Finland,  with  liberty  for  her  to 
proceed  and  sail  to  and  touch  and  stay  at  any 
ports  or  places  whatsoever,  for  all  purposes, 
particularly  at  Elsinore,  without  being  deemed 
B.  deviation  ;  and  she  touched  and  stayed  at 
Elsinore  and  Dantzic  to  deliver  goods,  Pillau 
being  her  place  of  loading : — Held,  that  this 
was  a  deviation.  Solly  v.  Whitmore^  5  B.  & 
Aid.  45  ;  24  R.  R.  274  ;  and  see  Fonthaw  v. 
CliaheH,  6  Moore,  369  ;  3  Br.  &  B.  158  ;  23  R.  R. 
^96. 

Loss,  at  what  Time.]  —  A  policy  on  pearl- 
-ashes  contained  the  usual  clause,  that  the  goods 
were  to  be  free  from  average  under  three  per 
cent.,  and  the  voyage  was  described  to  be  from 
Liverpool  to  London.  The  captain  also  took  in 
goods  at  Liverpool  for  Southampton.  The  vessel 
met  with  bad  weather  before  she  reached  South- 
ampton, and  the  water  pumped  up  took  the 
•colour  out  of  the  captain^s  clothes,  which  shewed 
it  was  much  impregnated  with  the  pearl-ash. 
On  arriving  at  London  (after  discharging  part  of 
the  cargo  at  Southampton),  the  pearl-ashes  were 
for  the  first  time  examined,  and  it  was  discovered 
they  had  sustained  a  loss  of  sixty  per  cent.,  and 
were  in  a  state  of  solution,  which  it  was  proved 
could  not  take  place  in  less  than  three  or  four 
weeks.  The  vessel  had  fine  weather,  and  was  six 
days  going  from  Southampton  to  London : — 
Held,  first,  that  the  voyage  was  the  same  as 
described  in  the  policy  up  to  the  time  of  the 
ship's  deviating  from  the  direct  course  from 
Liverpool  to  London,  in  order  to  put  in  at 
Southampton  ;  secondly,  that  it  was  properly 
left  to  the  jury  to  say,  whether,  previously  to 
the  point  of  deviation,  the  pearl-ashes  had 
suffered  a  loss  of  about  three  per  cent.  Hare  v. 
Travis,  7  B.  &  C.  14  ;  9  D.  &  R.  748  ;  5  L.  J. 
(0.8.)  K.  B.348  ;  31  R.  R.  139. 

Employment  as  Tender.] — Action  on  a  policy 
•on  the  goods  of  a  vessel  called  the  "  Clipper," 


from  Liverpool  to  any  ports  or  places  of  loading 
and  trade  on  the  coast  of  Africa  and  African 
islands,  during  her  stay  and  trade  on  that  coast 
and  islands,  and  thence  to  her  port  or  ports  of 
discharging  in  the  United  Kin^om,  with  leave 
to  call  at  all  ports  and  places,  both  backwards 
and  forwards,  without  being  deemed  any  devia- 
tion ;  with  liberty  for  the  ship  on  that  voyage  to 
proceed,  and  sail  to  and  stay  at  any  ports  what- 
ever ;  and  with  leave  to  load,  unload,  &c.,  goods 
wheresoever  she  might  proceed  to,  with  any  ships, 
boats,  &c.,  in  loading  and  unloading  incladed ; 
particularly  with  liberty  to  tranship  on  board 
any  vessel  or  craft  in  the  same  employ,  with  an 
agreement  that  the  vessel  might  be  employed  or 
used  as  a  tender  to  any  other  vessel  or  ship  in  the 
same  employ.  The  vessel  arrived  at  Benin,  in 
Africa,  and  stayed  there  thirteen  months,  during 
which  time  she  was  employed  in  conveying 
goods  from  a  vessel  in  the  same  employ,  at  the 
mouth  of  the  river,  to  the  Cameroons,  and  putting 
them  on  board  another  vessel,  also  in  the  same 
employ,  but  on  her  return  with  a  homeward 
cargo,  was  lost : — Held,  that  the  judge  who  tried 
the  cause  was  right  in  telling  the  jury,  that  the 
voyage  to  the  Cameroons  was  a  deviation,  and 
that  it  was  not  an  acting  as  a  tender  within  the 
meaning  of  the  policy.  Hamilton  v.  Sheddan^  3 
M.  &  W.  49  ;  M.  &  H.  334  ;  7  L.  J.,  Ex.  1. 

Held,  also,  that  it  was  a  proper  question  for 
the  jury,  whether  her  stay  at  Benin  was  unreason- 
able or  not ;  and  they  having  found  in  the 
affirmative,  that  it  was  warranted  by  the  evi- 
dence,   lb. 

Beginning  of  AdTentnre.] — In  a  policy  at  and 
from  London  to  Berbice,  after  the  clause  "  be- 
g^niog  the  adventure,"  &c.  were  inserted  the 
words  **  at  sea  "  ;  and  at  the  bottom  of  the  policy, 
the  words  "  on  ship  "  :  the  ship  without  express 
leave  so  to  do,  stopped  at  Madeira,  by  which 
means  she  lost  her  convoy,  and  was  captured 
on  her  way  from  thence  to  Berbice  : — Held, 
that  the  insertion  of  the  above  words  did  not 
imply  that  the  risk  commenced  at  sea,  so  as  to 
justify  the  deviation  ;  though,  at  the  time  of 
effecting  the  insurance,  the  underwriters  were 
informed  that  the  ship  had  been  at  Madeira. 
Redmafi  v.  London  or  Lowdony  1  Marsh.  136  ;  5 
Taunt.  462 ;  3  Camp.  503. 

In  what  Order.] — Under  a  policy  from  London, 
to  the  ship^s  discharging  port  or  ports  in  the 
Baltic,  with  liberty  to  touch  at  any  port  or  ports 
for  orders,  or  any  other  puipose ;  the  ship,  in 
touching  for  orders  before  she  has  selectea  her 
port  of  discharge,  is  not  confined  to  take  the 
ports  in  the  successive  order  in  which  they  lie  in 
the  course  of  the  voyage,  but  may  return  to  a 
port  she  has  quitted  for  orders  as  to  her  port  of 
discbarge.  Andrews  v.  Mellisk,  5  Taunt.  496  ;  2 
M.  &  S.  27  ;  16  East,  312.  And  see  Driscol  v. 
Bovfl,  1  Bos.  k  P.  313. 

After  she  has  selected  her  port  of  discharge, 
she  must  touch  at  ports  only  in  their  successive 
order,    lb. 

If  ports  of  call  are  named  in  a  policy  in  a  suc- 
cessive order,  the  ship  must  take  them  in  the 
same  succession  in  which  they  are  named. 
Oairdnar  v.  Senhovse,  3  Taunt.  16  ;  12  R.  R.  673. 
And  see  Bragg  v.  Anderson^  4  Taunt.  229 ;  13  R.  R 
584. 

Under  a  policy  on  goods  from  A.  to  B.,  C.  and 
D.,  the  risk  attached,  where  the  ship,  v;hich  was 
captured  before  the  dividing  point,  sailed  with 
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intention  to  proceed  directly  to  D.,  without  first 
visiting  the  intermediate  places.  Though,  if  she 
meant  to  go  to  more  than  one  of  the  places  so 
named,  she  must  visit  them  in  the  order  in  which 
they  stand  in  the  policy.  Marsden  v.  Beid^  S 
Bast,  572 ;  7  R.  H.  516. 

Intermediate  VoTages.]— Liberty  to  touch  and 
stay  at  any  port,  &c.,  in  the  voyage  ;  by  usage 
of  the  trade  may  cover  intermediate  voyages. 
Farquharson  v.  Hunter ^  1  Park,  Ins.  (8th  ed.) 
105. 


7.  Seeking  Convoy. 

It  is  not  a  deviation  for  a  ship  to  leave  the 
regular  track  for  the  purpose  of  seeking  convoy, 
when  bon&  fide  for  the  benefit  of  all  concerned, 
unless  expressly  prohibited  by  the  terms  of  the 
policy.  pAguilar  v.  ToMnj  Holt,  N.  P.  185  ;  2 
Marsh.  265. 

Deviation  for  the  purpose  of  joining  convoy 
does  not  avoid  the  policy.  Gordon  v.  Mivrley^  2 
Str.  1265.  S.  P.,  Bond  v.  Gonzales,  2  Salk.  445  ; 
Holt,  469. 

8.  Cruising. 

Ont  of  Course  of  Voyage.] — ^Whether  an  insur- 
ance of  a  ship  with  or  without  letters  of  marque 
upon  a  certain  voyage  and  commercial  adventure 
from  A.  to  £.,  enables  her  to  chase  for  the  pur- 
pose of  hostile  attack  and  capture  any  vessel  she 
may  happen  to  descry  in  the  course  of  the  voyage 
insured,  in  whatever  direction,  or  to  any  limit, 
and  whether  known  at  the  commencement  of 
such  chasing  to  be  an  enemy  or  not ;  or  whether 
those  words  are  to  be  confined  to  a  leave  to  em- 
ploy force  only  for  the  purpose  of  defence  (in- 
cluding a  liberty  of  attack  and  chase  only  as  far 
as  they  may  be  fairly  supposed  to  promote 
ultimate  security),  must,  in  the  absence  of  any 
legal  decision  as  to  their  construction,  depend 
upon  the  received  practice  and  known  sense  of 
commercial  men,  if  there  is  any  such  received 
practice  in  use  among  them.  But  at  any  rate 
such  words  do  not  appear  to  authorise  direct 
cruising  out  of  the  coarse  of  the  voyage  in  search 
of  prize.  Parr  v.  Aiidergon^  6  East,  202 ;  2 
Smith,  316  ;  8  B.  R.  461. 

A  policy  on  a  ship  on  a  certain  commercial 
voyage,  with  or  without  letters  of  marque,  giving 
leave  to  the  assured  to  chase,  capture,  and  man 
prizes,  however  it  may  warrant  him  in  weighing 
anchor,  while  waiting  at  a  place  in  the  course  of 
the  commercial  voyage,  insured  for  the  purpose 
of  chasing  an  enemy,  who  had  before  anchored 
at  the  same  place  in  sight  of  him,  and  was  then 
endeavouring  to  escape,  will  not  warrant  him, 
after  the  capture,  and  in  the  course  of  the  further 
prosecution  of  the  voyage,  in  lying-to,  in  order 
to  let  the  prize  keep  up  with  him,  for  the  purpose 
of  protecting  her  as  a  convoy  into  port,  there  to 
have  her  condemned ;  though  such  port  was 
within  the  voyage  insured.  Zawrefire  v.  Syde- 
hotham,  6  East,  45  ;  2  Smith,  214  ;  8  B.  R.  385. 

Repairing  Prise.] — Leave  granted  in  a  policy 
on  a  fishing  voyage  to  see  prizes  into  port  does 
not  authorise  the  ship  to  remain  in  port  till  a 
prize  receives  necessary  repairs,  which  she  could 
not  otherwise  have  had  :  and  at  most  extends  to 
seeing  the  prize  moored  safely,  and  giving  the 
necessary  orders  for  her  final  destination.  Jar- 
ratt  V.  Ward,  1  Camp.  268  ;  10  R.  R.  677. 


Lying  in  Wait.] — Liberty  given  in  a  policy  on 
a  fishing  voyage,  to  chase,  capture,  and  man 
prizes,  does  not  authorise  the  ship  to  lie  by  nine 
days  off  a  port,  waiting  for  an  enemy*s  ship  to 
come  out  when  she  should  have  completed  her 
cargo ;  although  she  lay  in  wait  during  that 
time  within  the  limits  of  her  fishing  ground. 
mbbeHY.  ffalliday:2  Taunt.  428  ;  11  R.  R.633. 

Time.] — ^A  liberty  to  "  cruise  .six  weeks,"  in  a 
policy,  means,  "  six  weeks  successively  from  the 
commencement  of  the  cruise."  Syeres  v.  Bridge, 
2  DougL  527. 

Chasing  Enemy.] — Semble,  a  ship  may  chase  an 
enemy,  but  may  not  cruise,  without  being  guilty 
of  deviation.  Jolly  v.  Walker^  2  Park,  Ins.  (8th 
ed.)  630. 

X.  LOSSES. 

1.  Total  LoM,  1224. 

2.  ConMtructive  Total  Loss,  1236. 

3.  Average  Loss. 

a.  General,  Average,  1240. 
h.  Warranty  against,  1247. 

4.  Ajtistment. 

a.  Persons  adjusting,  1253. 

b.  Computation,  1255. 
0.  Effect  of,  1262. 

d.  Payment,  1266. 
6.  Expei%ses — Sue  and  Labour  Clause,  1267. 

1.  Total  Loss. 

DeitmotiOn  of  Vessel.]— A  vessel  is  totally 
lost  within  the  meaning  of  a  policy,  "when  i't 
becomes  as  a  ship  of  no  use  or  value  to  th& 
owner,  and  is  as  much  lost  as  if  it  had  gone  to 
the  bottom  of  the  sea,  or  had  been  broken  to> 
pieces,  and  the  whole  or  a  great  part  of  the 
fragments  had  reached  the  shore  as  wreck. 
Irving  v.  Manning,  1  H.  L.  Cas.  287  ;  6  C.  B. 
391. 

When  Repairs  Possible.] — A  loss  is  also  to  be 
considered  as  total,  where  a  prudent  owner,  if 
uninsured,  would  not  have  repaired.    lb. 

A  ship  was  insured  in  a  policy,  in  which  the 
value  was  stated  at  17,500Z.  The  ship  was  in- 
jured by  storms,  was  surveyed,  and  the  repairs- 
were  estimated  at  10,5002.  When  repaired,  the 
vessel  would  have  been  of  the  marketable  value 
of  9,000Z.  The  assured  abandoned,  and  claimed 
as  for  a  total  loss.  The  jury  found,  that,  under 
the  circumstances  existing  in  the  case,  a  prudent 
owner,  uninsured,  would  not  have  repaired  the 
vessel : — Held,  that  the  assured  could  recover  as 
for  a  total  loss.    lb. 

A  Dutch  ship,  vtdued  in  the  policy  at  8,000/,. 
was  injured  on  a  voyage  from  Rotterdam  to 
Java  and  Sumatra  and  back  again  to  a  port  of 
discharge  in  Holland.  After  commencing  her 
voyage  she  was  stranded  on  the  Goodwin  Sands, 
and  plundered :  she  was  ultimately  removed  to- 
London,  and  notice  of  abandonment  was  given 
to  the  underwriters.  It  was  proved,  that,  at  the 
time  she  was  cast  away,  she  was  worth  5,833/., 
that  her  value  as  she  lay  was  700/.,  and  that  the 
salvage  was  420/.  The  expense  of  repairing  the 
ship  in  England  would  have  been  4,615/. ;  if  she 
had  been  entitled  to  an  English  register  she 
would  have  been  worth,  when  repaired,  from 
4,500/.  to  4,700/. ;  and  if  she  had  been  a  British 
ship,  it  would  have  been  prudent  for  a  British 
owner  to  repair  her.    It  was  proved  by  Dutch 
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witnesses,  that  the  expense  of  repairing  her  in 
Holland  would  not  have  ezceedea  2,9152. ;  and 
that  the  trading  companies  in  Holland  would 
not  employ  a  vessel  that  had  been  stranded  in 
the  manner  in  which  this  vessel  was  stranded, 
however  perfectly  she  might  have  been  repaired, 
and  that  this  circumstance  would  have  affected 
her  value  in  Holland.  The  judge  told  the  jury 
that,  in  considering  whether  this  was  the  case  of 
a  partial  or  total  loss,  they  ought  not  to  take  into 
account  the  value  stated  in  the  policy ;  and  that, 
in  considering  the  same  question,  they  ought  to 
look  at  all  the  circumstances  attending  the  ship, 
and  to  judge  whether,  under  all  those  circum- 
stances, a  prudent  owner,  if  uninsured,  would 
have  declined  to  repair  the  ship  :  and  that,  if  so, 
they  might  find  it  a  case  of  total  loss  : — Held, 
that  this  direction  was  right.  Young  v.  Turing^ 
2  Scott  Cn.b.)  762  ;  2  Man.  &  G.  693. 

A  ship  insured  in  a  valued  policy  for  2,000Z. 
was  damaged  by  the  perils  of  the  sea  ;  she  might 
have  been  repaired  for  1,400/.,  but  she  was  not 
worth  repairing : — Held,  a  total  loss.  Allen  v. 
Siigrue,  3  Man.  &  Ry.  9  ;  8  B.  &  C.  561  ;  7  L.  J. 
(0.8.)  K.  B.  53. 

When  a  vessel,  in  consequence  of  a  storm,  is 
injured  to  such  an  extent  that  the  cost  of  her 
repair  would  come  to  more  than  her  value  when 
repaired,  the  assured  is  entitled  to  recover  as  for 
a  total  loss,  although  the  vessel,  from  the  decayed 
state  of  some  of  her  timber,  requires  it  to  be 
replaced  with  new  timber,  instead  of  fresh  fast- 
enings only  ;  there  being  no  reason  to  doubt  but 
that  the  decayed  parts  were  strong  enough  for 
the  vessel  to  have  safely  performed  her  voyage,  if 
she  had  not  encountered  severe  weather.  Phillips 
V.  Xairne,  4  C.  B.  343  ;  16  L.  J.,  C.  P.  194  ; 
11  Jur.  455. 

A  ship  which  was  insured  ran  aground  and 
was  much  damaged.  She  was  surveyed,  and,  in 
consequence  of  the  report  of  the  surveyors,  was 
sold  as  she  lay  : — Held,  that,  to  entitle  the 
assured  to  recover  for  a  total  loss,  they  must 
satisfy  the  jury,  that,  as  prudent  men  and  exer- 
cising a  sound  discretion,  they  would,  if  they  had 
been  uninsured,  have  sold  the  vessel  as  they  did ; 
and  that  the  jury  must  be  satisfied,  not  only  that 
the  assured,  if  uninsured,  would  have  acted  as 
they  did,  but  that  they  did  prudently  in  so 
acting.  Diyniett  v.  Young^  Car.  &  M.  465.  See 
Fleming  v.  Smith,  1  H.  L.  Cas.  513 ;  Moss  v. 
Smith,  9  C.  B.  94;  19  L.  J.,  C.  P.  225;  14  Jur.  1003. 

It  is  the  duty  of  a  master,  in  case  of  damage 
to  the  ship,  to  do  all  that  can  be  reasonably  done 
to  repair  it,  bring  home  the  cargo,  and  earn  the 
freight.  Benson  v.  CJiapnmn,  2  H.  L.  Cas.  696  ; 
8  C.  B.  950  ;  13  Jur.  969. 

The  assured  is  never  bound  to  abandon,  he 
can  always  repair  if  he  chooses,  and  refrain  from 
insisting  on  a  total  loss.  Pitman  v.  Universal 
Marine  Insurance  Co.^  51  L.  J.,  Q.  B.  561  ;  9 
Q.  B.  D.  192  ;  46  L.  T.  863 ;  30  W.  R.  906 ; 
4  Asp.  M.  C.  644— -C.  A. 

Seixure  and  Sale  of  Ship.] — ^Where  a  ship  is 
seized  and  condemned  by  a  foreign  state,  and 
purchased  by  the  master  on  behalf  of  his  owner, 
the  owner  can  only  recover  as  for  a  partial  loss  ; 
for  the  property  in  the  ship  is  not  divested  out 
of  him.  Wilson  v.  Foster,  1  Marsh.  425 ;  6 
Taunt.  25;  16  R.  R.  560. 

Ship  Stranded  and  not  worth  Sepairing— 
flnbieqnent  Lose  by  Fire.] — See  Witodside  v. 
Olobe  Marine  Insurance  Co.,  ante,  coL  1104. 


Cargo— Destraotion  ot]— Policy  on  fruit  from 
Cadiz  to  London,  with  the  usual  memorandum  : 
in  the  course  of  the  voyage  the  fruit  was  so 
much  damaged  by  sea  water,  that  it  became 
rotten  and  stunk ;  and  on  the  ship's  arrival  at  an 
intermediate  port,  into  which  she  was  driven, 
the  government  of  the  place  prohibited  the  land- 
ing of  the  cargo :  the  ship  also  being  too  much 
damaged  to  proceed  on  the  voyage,  was  sold,  and 
the  cargo  necessarily  thrown  overboard : — Held, 
that  the  assured  were  entitled  to  recover  for  a 
total  loss.  Dyson  v.  Boworoft,  3  Bos.  &,  P.  474  : 
7  R.  R.  809. 


Injury  to.] — A  vessel  was  chartered  for 


a  voyage,  and  the  cargo  was  insured  against 
total  loss.  In  the  course  of  the  voyage  the 
vessel  went  aground,  became  hogged  and  sus- 
tained other  injuries,  and  surveyors  recommended 
her  to  be  stripped  with  dispatch,  and  steps  to  be 
taken  to  save  the  cargo,  but  no  attempt  was 
made  to  do  so;  and  after  several  days  the 
master,  fearing  bad  weather,  sold  the  vessel  and 
cargo  for  the  benefit  of  all  concerned.  The 
vessel  remained  for  some  days  in  the  same  state, 
and  the  weather  proving  fine,  the  purchasers 
saved  a  large  part  of  the  cargo : — Held,  that 
the  charterers  were  not  entitled  to  treat  the 
cargo  as  having  been  totally  lost.  Curri^i  v. 
Bombay  Native  Insurance  Co.,  6  Moore,  P.  C. 
(N.S.)  302  ;  39  L.  J.,  P.  C.  1  ;  L.  R.  3  P.  C.  72  ; 
22  L.  T.  317  ;  18  W.  R.  296. 

When  a  ship  is  obliged  to  put  back,  and  the 
damage  she  has  sustained  is  of  such  a  nature 
that  she  cannot  pursue  her  voyage,  and  other 
ships  cannot  be  procured  to  take  the  cargo,  it  is 
a  total  loss  of  ship,  cargo  and  freight,  however 
inconsiderable  the  clamage  sustained  may  be,  for 
the  voyage  in  contemplation  is  lost.  Wilson  v. 
Royal  Exchange  Assurance  Co.,  2  Camp.  623  ; 
12  R.  R.  760. 

Insurance  on  ship,  cargo  and  freight  from 
Tortola  to  London  :  the  ship  was  driven  back  to 
Tortola  ;  and,  being  found  unfit  for  the  voyage, 
and  it  being  impossible  to  repair  her,  was  sold. 
There  were  no  vessels  at  Tortola  by  which  the 
cai-go  could  be  forwarded,  and  it  was  accordingly 
sold  for  nearly  the  sum  insured ;  the  insured 
having  abandoned  : — Held,  that  this  was  a  total 
loss.  Manning  v.  Xeurnliam,  3  Dougl.  130  ;  2 
Camp.  624,  n. ;  12  R.  R.  761. 

A  ship  insured  arrived  in  port  a  mere  wreck, 
and  was  obliged  to  be  lashed  to  a  hulk  to  avoid 
sinking,  and  in  attempting  to  remove  her  to  the 
shore  a  few  days  afterwards  she  sank : — Held, 
that  the  assured  might  recover  as  for  a  total  loss, 
though  her  cargo  was  saved  and  brought  to  a 
])rofitable  market.  Shaw  v.  Iblton,  2  East,  109. 
See  also  Cases,  post,  coL  1226. 


Cost    of   Drying    and   Warehousing — 


Freight.] — Where  goods  have  been  damaged  by 
perils  insured  against  and  are  lying  at  a  place  short 
of  their  destination  in  such  a  state  that  they  may 
be  dried  and  carried  on,  there  is  a  total  loss  if 
!  the  cost  of  drying  and  warehousing  and  other 
expenses  consequent  upon  the  sea  damage  exceed 
what  they  are  worth ;  but  the  freight  payable 
upon  their  arrival  at  their  destination  is  not  to 
be  reckoned  in  this  calculation,  that  being  pay- 
able in  any  case.  If  the  shipowner  elects  not  to 
carry  the  goods  to  their  destination,  his  own  ship 
being  damaged  by  sea  perils  and  Incapable,  the 
excess  only  of  the  cost  of  carrying  the  goods 
from  the  port  of  distress  to  their  destination 
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over  the  cost  of  carriage,  if  there  had  been  no 
Bea  damage,  is  to  be  considered.  Farnworth  v. 
Hyde,  36  L.  J.,  C.  P.  33 ;  L.  R.  2  C.  P.  204  ; 
11  Jur.  (N.8.)  349  ;  15  L.  T.  395  ;  15  W.  R.  340 
—Ex.  Ch. 

Injury  to  Electric  Cable.] — An  electric  tele- 
graph company  being  about  to  lay  down  an 
electric  cable  between  Ireland  and  Newfound- 
land, a  shareholder  in  the  company  eflfected  an 
Insurance  in  the  form  of  a.marine  policy  of  insur- 
ance, with  the  following  words  in  the  margin  of 
the  policy  :  "  And  to  continue  until  the  cable  be 
laid  in  one  continuous  length  between  Ireland 
and  Newfoundlfmd,  and  until  100  words  shall 
have  been  transmitted  from  Ireland  to  New- 
foundland, and  vice  versft.  The  risk  of  this 
policy  then  to  cease  and  determine.  This  nolicy, 
in  addition  to  all  perils  and  casualties  herein 
specified,  shall  cover  every  risk  and  contingency 
attending  the  conveyance  and  successful  laying 
of  the  cable  from  and  including  its  lading  on 
board  the  "  Great  Eastern "  until  100  words  be 
transmitted  from  Ireland  to  Newfoundland,  and 
vice  versft.  And  it  is  distinctly  declared  and 
agreed  that  the  transmission  of  the  100  words 
shall  be  an  essential  condition  of  the  policy." 
The  ship  sailed  from  Ireland  with  a  cable  on 
board  of  the  length  of  2,200  miles  ;  and  after 
about  1,200  miles  of  it  had  been  laid  down,  in 
consequence  of  the  electric  current  not  acting, 
some  of  it  was  drawn  back  into  the  ship  ;  and 
whilst  this  was  being  done  a  part  of  the  cable 
which  was  on  board  broke,  and  the  broken  end 
fell  into  the  sea.  Some  fruitless  endeavour  was 
made  to  raise  it,  but  ultimately  the  ship  returned 
with  the  remainder  of  the  cable,  about  1,200 
miles  in  length,  on  board : — Held,  first,  that 
the  insurance  was  not  on  the  cable,  but  on 
the  risk  and  contingency  of  successfully  laying 
it  down.  Wilson  v.  Jmes,  36  L.  J.,  Ex.  78  ; 
L.  R.  2  Ex.  139 ;  16  L.  T.  669  ;  15  W.  R.  435 
—Ex.  Ch. 

Held,  secondly,  that  the  insured  was  entitled 
to  recover  for  a  total  loss.    Ih. 

A  person  possessed  of  a  share  in  a  telegraph 
company,  established  for  the  purpose  of  laying 
down  a  cable  between  the  United  Kingdom  and 
America,  insured  the  same  by  a  policy  in  the 
form  of  a  policy  of  marine  insurance.  The  insur- 
ance was  expressed  to  be  "at  and  from  the 
United  Kingdom,  say  from  London,  and  where- 
soever the  risk  may  commence,  to  the  Atlantic 
Ocean,  and  at  and  thence,  by  or  in  one  or  more 
ship  or  ships,  or  steamer  or  steamers,  to  the  place 
or  places  of  destination,  both  in  the  United 

Kingdom  ^  the  continent,  island,  or  peninsula 

of  America,  ^  the  British  or  other  possessions 
of  America,  including  and  containing  all  and 
every  accident,  danger  and  risk  that  may  be 
incurred  at  sea  or  on  land,  in  all  or  any  boats, 
ships  and  craft  whatsoever  and  wheresoever, 
until  the  final,  complete  and  successful  laying 
down  of  the  Atlantic  telegraph  cable  from  shore 
to  shore."  The  blank  for  the  name  of  the  ship 
was  filled  up  thus  :  "any  ship  or  ships,  or 
steamer  or  steamers,  or  craft  as  above  "  ;  and  in 
the  valuation  clause  the  subject  of  insurance 
was  to  be  taken  as  "on  one  l,00OZ.  share  in  the 
Atlantic  Telegraph  Company,  share  valued  at 
1,100Z.  In  case  of  loss  the  part  saved  to  be  sold 
or  appraised  for  the  benefit  of  the  underwriters." 
The  insurance  contained  the  common  memoran- 
dum, with  the  addition  of  a  special  agreement,  in 


a  memorandum  annexed  to  the  policy,  that  the 
insurance  should  "  cover  and  include  the  success* 
ful  working  of  the  cable  when  laid  down."  A 
cable  was  finally  laid  down  after  a  previously 
abortive  attempt,  during  which  a  portion  of  it 
was  lost  by  perils  of  the  sea ;  and  on  the  second 
attempt,  during  which  some  more  cable  was  lost, 
a  quantity  of  superfluous  cable  was  taken  out  to 
meet  contingencies.  It  was,  however,  found 
impossible  to  maintain  electrical  communication^ 
and  the  telegraph  was  abandoned.  The  cause  of 
the  failure  was  the  imperfect  insulation  of  the 
copper  wire,  arising  from  defect  in  the  outer 
covering,  occasioned  by  accident  prior  to  the 
shipment  of  the  cable,  and  the  commencement  of 
the  risk,  aggravated  by  the  chemical  action  of 
the  sea  water  on  the  interior  of  the  cable,  and 
not  from  any  mischief  done  by  the  mechanical 
action  of  the  sea : — Held,  with  respect  to  the 
portion  of  the  cable  lost  by  perils  of  the  sea,  that 
the  assured  was  entitled  to  recover  as  for  a 
partial  loss.  Patertton  v.  Harris^  1  B.  &  S.  336  ; 
30  L.  J.,  Q.  B.  354  ;  7  Jur.  (N.8.)  1276.  And  see 
8.  a,  2  B.  &  S.  814  ;  9  Jur.  (N.S.)  173. 

Where  Mveral  Packages.] — By  a  marine  policy 
of  insurance  the  insurance  was  described  to  be 
"  on  1,711  packages  teas,  valued  at  one  sum,  on  a 
voyage  from  New  York  to  London,"  by  a  ship 
"warranted  by  the  assured  free  from  damage 
from  dampness,  change  of  flavour,  or  being 
spotted,  or  mouldy,  except  caused  by  actual 
contact  of  sea  water  with  the  articles  damaged, 
occasioned  by  sea  perils."  In  case  of  partial  loss 
by  sea  damage  to  certain  goods,  not  including 
tea, "  the  loss  shall  be  ascertained  by  a  separation 
and  sale  of  the  portion  only  of  the  contents  of 
the  packages  so  damaged,  and  not  otherwise ; 
and  the  same  practice  shall  obtain  as  to  all  other 
merchandise  as  far  as  practicable."  The  ship 
met  w^ith  very  bad  weather  during  the  voyage, 
and  449  of  the  1,711  packages  of  the  tea  were 
seriously  damaged  by  actual  contact  of  sea  water. 
The  rest  of  the  packages  arrived  sound  and  in 
good  condition,  except  by  the  injury  to  their 
reputation  from  having  formed  part  of  a  ship- 
ment of  which  449  packages  had  been  damaged 
by  sea  water,  and  which  was  the  cause,  as  was 
usual  in  such  cases,  of  these  packages,  though 
sound  and  uninjured,  not  realising  so  hig^ 
prices  as  they  would  have  done  if  the  449  pack- 
ages had  not  been  damaged  by  sea  water  : — Held, 
that  the  packages  insured  by  the  policy  were 
divisible,  and  that  the  assured  was  entitled  to 
recover  only  in  respect  of  the  449  packages  which 
were  actually  damaged.  Cater  v.  GreM  Western 
Insurance  Co,  of  New  For  A,  42  L.  J.,  C.  P.  266 ; 
L.  R.  8  C.  P.  552  ;  29  L.  T.  136 ;  21  W.  R.  850  ; 
2  Asp.  M.  C.  90. 

Where  memorandum  goods  of  the  same  species, 
shipped  in  packages,  are  insured,  and  it  is  not 
expressed,  by  distinct  valuation  or  otherwise,  in 
the  policy,  that  the  packages  are  separately 
insured,  the  ordinary  memorandum  exempts  the 
underwriters  from  liability  for  a  total  loss  or 
destruction  of  part  only  (not  being  general 
average),  if  there  is  no  stranding,  though  one  or 
more  entire  package  or  packages  is  or  are  entirely 
destroyed  or  otherwise  totally  lost,  by  the  specified 
perils.  Jan»ni  v.  Ralll,  6  El.  &  BL  422  ;  25  L.  J., 
Q.  B.  300  ;  2  Jur.  (N.8.)  566  ;  4  W.  R.  568— 
Ex.  Ch. 

An  insurance  was  effected  on  "  masters  effects, 
valued  at  lOOZ.,  free  from  all  average."  Some  of 
the  articles  thus  insured  were  totally  lost  by  the 


1229 


SfflPPING— INSURANCE— X.  Losses. 


1280 


perils  insured  against,  but  others  were  saved  : — 
Held,  that  the  assured  was  entitled  to  recover  in 
respect  of  the  goods  which  had  been  totally  lost, 
the  word  "eflfects"  being  obviously  employed  to 
save  the  enumeration  of  the  different  articles  of 
which  the  subject-matter  of  insurance  con- 
sisted. Duf  v.  Mackenzie,  3  C.  B.  (n.s.)  16  ;  26 
L.  J.,  C.  P.  313  ;  3  Jur,  (N.s.)  1025. 

By  a  policy  of  any  kind  of  goods  in  a  vessel, 
and  which  were  stated  to  be  valued  at  one  entire 
sum,  "the  goods  so  valued'*  were  insured 
**  against  total  loss  only."      The  goods  which 


Conflioation  and  Sale  of  Carg^.] — A  cargo 
on  board  a  ship  bound  from  Liverpool  to  Mata* 
moras  was  insured  against  the  usual  perils, 
including  '*  takings  at  sea,  arrests,  restraints,  and 
detainments  of  all  kings,  princes  and  people." 
The  ship  sailed  and  had  nearly  reached  her 
destination  when  she  was  captured  by  a  United 
States  cruiser  and  taken  into  New  Orleans, 
where  a  suit  was  instituted  in  the  prize  court 
for  her  condemnation.  The  insurers  contested 
the  suit,  electing  to  treat  the  loss  as  a  partial 
one.    They  obtained  the  judgment  of  the  court, 


were  shipped  were,  in  fact,  of  different  kinds  and  '  whereupon  the  captors  appealed.    The  insured 
descriptions,  and  packed  in  separate  packages : —  i  gave  a  formal  notice  of  abandonment,  which  the 


Held,  that  it  was  not  necessary  that  the  insurer 
should  be  informed  that  it  was  intended  to  ship 
goods  of  different  kinds,  and  separately  packed. 


insurers  refused  to  accept.  Upon  the  applica* 
tion  of  the  captors,  the  ship  and  cargo  were 
ordered  to  be  sold  unless  bail  were  given  by  the 


as  he  ought  to  have  expected  that  all  the  goods  insured.  Upon  receiving  intelligence  that  this 
would  not  be  of  the  same  kind ;  and  that  he  was  i  order  had  been  made,  they  applied  to  the  in- 
liable  for  a  total  loss  of  each  separate  package,  I  surers  for  assistance  in  giving  bail  to  prevent  the 
although  some  of  the    packages  shipped  were  sale.    The  insurers  refused  to  give  any  assist- 


saved.     Wilkinson  v.  Hyde,  3  C.  B.  (N.S.)  3u  ; 
27  L.  J.,  C.  P.  116  ;  4  Jur.  (N.S.)  482. 


ance,  and  in  the  end  the  ship  and  cargo  were 
sold  by  order  of  the  prize  court.  The  insured 
brought  an  action  to  recover  from  the  insurers, 
Separate  IzLSuranoef  of  Parts.]  —  On  as  for  a  total  loss: — Held,  that  they  were  entitled 
an  insurance  of  goods  in  "  ship  or  ships,"  ,  to  recover  the  whole  amount  at  which  they  were 
which  were  declaretl  to  be,  and  to  be  valued  |  insured  under  the  policy,  inasmuch  as  the  decree 
"  on  rice  to  be  declared  free  from  particular  i  of  the  prize  court,  with  the  sale  of  the  goods 
average,"  the  insurer  cannot,  by  indorsing  a  under  it,  was  a  deprivation  of  the  ownership  of 
declaration  of  interest  with  a  separate  valuation  the  goods,  and  amounted  to  a  total  loss.  Stringer 
of  each  bag  of  rice,  create  a  separate  insurance  ,  v.  English  and  Scottish  Marine  Insurance  Co.,  10 
on  each  bag.    EntwisU  v.  Ellis,  2  H.  &  N.  549 ;  -  B.  &  S.  770  ;  39  L.  J.,  Q.  B.  214  ;  L.  R.  6  Q.  B. 


27  L.  J.,  Ex.  105  ;  6  W.  R.  76. 

A  policy  having  been  effected  on  goods  "in 
ship  or  ships,"  declared  to  be  "on  rice,  to  be 
declared    free    from    particular    average,"    the 


599  ;  22  L.  T.  802  ;  18  W.  R.  1201— Ex.  Ch. 

Partial  ConAseatioii.] — A  cargo  insured  by  a 
valued  policy  was  confiscated  and  sold  ;  but  the 


insured  indorsed  on  the  policy  a  declaration,   enemy  permitted  the  foreign  consignee  to  retain 
which  was  afterwards  marked  with  the  initials  of   from  the   proceeds  the  amount  of  his  accept- 


the  underwriters  as  follows  : — [R.l  500  bags  rice, 
per  "  Laidmans,"  at  8*.  3<i.  per  Sag,  206/.  5*. ; 
[R.]  4,500  bags  rice,  per  *'  Margaret  Skelly,"  at 
8«.  3<2.  per  bag,  1,856Z.  bs.  From  each  ship 
certain  of  the  ^gs  of  rice  wer^  safely  landed  at 


ances ;  the  assured  not  having  abandoned,  the 
loss  became  partial  only,  and  the  assured  was 
entitled  to  recover  from  the  underwriter  a  sum 
bearing  the  same  proportion  to  his  subscription 
as  the  loss  ultimately  sustained  bore  to  the  whole 


their  port  of  d&stination,  others  were  jettisoned, ,  value  in    the  policy.     Goldsmid  v.    Gillies,  4 


being  cast  into  the  sea  to  save  the  ship  ;  others, 
in  the  "  Laidmans,"  on  arriving  at  their  port  of 
destination,  were  cast  into  the  sea,  being  unfit 
for  consumption ;  others  in  the  "  Margaret 
Skelly,"  were  so  much  injured  by  sea  damage  as 
to  be  sold  at  the  port  of  departure,  to  which  that 
ship  was  obliged  to  put  back.  The  underwriters 
had  paid  the  loss  on  the  goods  jettisoned : — 
Held,  that  the  assured  were  not  entitled  to  recover 
the  value  of  the  bags  of  rice  cast  into  the  sea  at 
the  port  of  destination,  or  sold  at  the  port  of 
depailure.    lb. 

Xizture  of  Cargo.] — Several  shippers  respec- 
tively shipped  bales  of  cotton  on  board  a  gcDcral 
ship.  Part  of  the  bales  were  lost  on  the  voyage, 
part  arrived  with  the  marks  obliterated,  so  that 
their  respective  owners  could  not  be  ascertained, 
and  part  arrived  so  as  to  be  distinguishable  and 
deliverable  to  the  respective  owners  : — Held,  as 
respects  each  shipper  whose  full  number  of  bales 


Taunt.  803  ;  14  R.  R.  671. 

Goods  insured  upon  a  valued  policy  having 
been  seized,  confiscated,  and  sold,  by  order  of  the 
enemy's  government  on  their  own  account,  but 
the  necessary  documents  to  verify  the  loss  not 
having  arrived  here,  the  underwriters,  on  appli- 
cation to  pay  their  subscriptions,  agreed  to 
adjust  and  pay  immediately  501.  per  cent,  on 
account,  but  no  abandonment  was  made  by  the 
assured  ;  and  in  the  meantime  the  foreign  con- 
signees of  the  goods,  in  consequence  of  remon- 
strances to  the  enemy's  government,  obtained  a 
restoration  of  half  the  proceeds  of  the  goods 
which  had  been  so  seized  and  sold,  which  half 
amounted  to  more  than  the  whole  sum  at  which 
they  were  valued  in  the  policy :  yet  held,  that 
the  underwriters  were  not  entitled  to  recover 
back  the  50/.  per  cent,  they  had  paid  on  account ; 
the  assured  having  in  fact  sustained  a  loss  of 
half  his  goods,  for  which  he  was  no  more  than 
indemnified  by  the  50/.  per  cent,  he  had  received; 
could  not  be  distinguished  and  delivered,  that  he  '  and  there  having  been  no  abandonment  to  the 


must  be  taken  to  have  sustained  a  total  loss  of 
part  of  his  cotton,  and  a  partial  loss  of  the 
remainder,  according  to  a  calculation  of  the  pro- 
portion that  would  be  applicable  to  his  cotton, 
with  reference  to  the  whole  number  of  bales  lost, 
and  the  whole  number  of  bales  which  arrived 
indistinguishable.  Spence  v.  Union  Marifie  Insur- 
ance Co.,  37  L.  J.,  C.  P.  169  ;  L.  R.  3  C.  P.  427  ; 
18  L.  T.  632  ;  16  W.  R.  lOlO. 


underwritere ;  and  the  superior  value  of  the 
proceeds  arising  from  the  benefit  of  the  market, 
in  which  the  underwriters  had  no  concern. 
Tunno  v.  Edwards,  12  East,  488  ;  11  R.  R.  458. 

Sale  of  Cargo  by  Court.]— A  cargo  of  salt,  of 
the  value  with  prepaid  freight  of  about  1.900/., 
was  insured  from  Liverpool  to  Calcutta,  the 
policy  containing  the  memorandum  warranting 
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*'com,  fishf  saltf  &c.,  free  from  average  unless 
generstl  or  the  ship  be  stranded."  Having  en- 
countered bad  weather,  lost  both  her  anchors, 
and  had  her  masts  cut  away,  the  ship  was  taken 
in  tow  by  salvors  and  placed  on  a  oank  out  of 
the  ordinary  course  of  the  voyage,  where  she  lay 
on  her  port  side  for  several  tides,  and  sustained 
considerable  further  injury.  The  salt  was  landed 
in  a  damaged  state,  and  the  ship  repaired,  though 
at  an  expense  which  exceeded  her  value  when 
repaired.  About  one-fifth  of  the  salt  might 
have  been  made  salable,  but  would  have 
realised  no  profit.  Suits  were  instituted  by  the 
salvors  in  the  admiralty  court,  and  the  salt 
sold  under  a  decree,  the  entire  proceeds  being 
absorbed  by  the  costs  : — Held,  tluit  there  was  a 
partial  loss  of  the  salt,  but  not  a  total  loss,  the 
seizure  and  sale  under  the  decree  of  the  admir- 
alty court  not  bein^  a  natural  or  necessary 
consequence  of  a  peril  insured  against ;  and  that 
there  was  a  stranding  within  the  meaning  of  the 
memorandum.  De  Mattos  v.  Saunderg,  L.  R. 
7  C.  P.  570 ;  27  L.  T..120  ;  20  W.  R.  801  ;  1  Asp. 
M.  C.  377. 

Ininrera  not  Conelnded  by  erroneoni  Jndg- 
ment  of  Foreign  Conrt.] — A  cargo  of  rye,  shipped 
on  an  Austrian  ship  for  carriage  from  ^nos,  a 
Turkish  port,  to  Schiedam,  was  insured  by  a 
policy  warranted  free  of  particular  average.  The 
ship  meeting  with  stormy  weather,  a  portion  of 
.the  cargo  was  damaged,  and  the  ship  had  to 
put  into  the  port  of  La  Rochelle.  Proceedings 
were  taken,  at  the  instance  of  the  captain,  in 
the  tribunal  of  commerce  at  that  port,  snd  in  ' 
consequence  the  cargo  was  landed  and  ware- 
housed. It  was  necessary  to  sell  a  portion  of 
the  cargo  immediately,  which  was  accordingly 
done.  On  the  21st  of  February,  the  court,  on 
the  petition  of  the  captain,  ordered  a  sale  of  the 
residue,  and  notice  of  abandonment  was  given 
to  the  insurers  on  the  ground  that,  in  the  opinion 
of  the  experts  or  surveyors,  the  rye  could  not  be 
forwarded  to  its  destination.  This  notice  the 
insurera  refused  to  accept ;  and  on  the  5th  of 
March  they  summoned  the  captain  before  the 
tribunal  of  commerce  for  the  purpose  of  having 
it  decreed  that  there  was  no  occasion  to  sell  the  ■ 
residue  of  the  rye.  The  court  accordingly 
ordered  the  residue  of  the  rye  to  be  surveyed, 
and  the  surveyors  reported  that  it  could  be 
reshipped  and  conveyetl  to  its  destination.  This 
report  was  confirmed  by  the  court,  and  notice  of 
it  given  to  the  assured,  together  with  notice  that 
any  course  pursued  with  the  cargo  would  be  for 
their  account  and  on  their  responsibility.  The 
rye,  however,  was  not  forwarded,  and  remained 
until  December  warehoused  at  La  Rochelle, 
although  the  captain  might  have  procured  a  ship 
to  carry  it  on.  The  captain  having  in  the  mean- 
time procured  advances  to  meet  the  expenses 
caused  by  the  interruption  of  the  voyage,  was 
summoned,  by  the  parties  who  had  made  the 
advances,  before  the  tribunal  of  commerce ; 
and  on  the  14th  of  September  the  court  decreed 
a  sale  of  the  ship,  and  a  statement  of  general 
and  particular  average  of  the  ship  and  cargo  to 
be  drawn  up,  which  was  accordingly  done.  On 
the  2l8t  of  December  the  tribunal  of  commerce 
decreed  the  sale  of  the  rest  of  the  cargo,  on  the 
ground  that  the  weather  was  unfavourable  for 
its  preservation.  On  the  25th  of  January  the 
tiibunal  of  commerce  decreed  that  the  full 
amount  of  the  freight  due  upon  the  whole 
voyage  was  chargeable  upon  the  proceeds   of 


such  sale ;  and  an  amended  average  statementi 
which  proceeded  on  this  footing,  was  confirmed 
by  the  court.  If  the  proportion  of  freight  so 
payable  was  to  be  added  to  the  extra  expenses 
incurred  in  respect  of  the  residue  of  the  cargo  so 
sold,  by  reason  of  the  interruption  of  the  voyage, 
including  the  extra  freight  in  respect  of  for- 
warding to  the  port  of  destination,  the  amonnt 
would  exceed  the  value  of  the  rye  at  the  port  of 
destination.  It  was  admitted  that  neither  the 
law  of  France  nor  of  Austria  was  in  accordance 
with  the  decree  of  the  26th  of  January,  and  if 
the  proper  proportion  of  freight  had  been  charged 
to  the  residue  of  cargo  sold,  the  value  at  the 
port  of  destination  would  have  exceeded  the 
expenses : — Held,  that  there  was  no  constructive 
total  loss  of  the  cargo  ;  inasmuch  a^  the  decree 
for  the  sale  of  the  I'esidue  of  the  cargo  was  not 
due  to  the  perils  insured  against,  but  was  made 
for  the  purpose  of  paying  advances  incurred 
through  the  captain*s  bread^  of  duty  in  not  for- 
warding such  rye  to  its  destination ;  and  the 
insurers  were  not  concluded  by  the  judgment  of 
the  French  court  from  denying  that  Qiere  was 
no  total  loss,  because  it  was  admitted  that  snch 
judgment  was  erroneous  according  to  the  law 
which  it  professed  to  administer.  Meyer  v. 
Ralli,  45  L.  J.,  C.  P.  741 ;  1  C.  P.  D.  358 ;  35 
L.  T.  838  ;  24  W.  R.  963  ;  3  Asp.  M.  C.  324. 

Fruit  Cargo  destroyed  by  Port  Authority.] — 
Where  a  fruit  cargo  being  damaged  by  sea 
water,  was,  by  order  of  the  authority  of  the  port 
to  which  the  ship  was  driven,  thrown  overboard: 
— Held,  that  the  assurer  was  liable  for  a  total 
loss.  Dyson  v.  Bowcrofty  3  Bos.  &  P.  474 ;  7 
R.  R.  809. 

Election.] — When  it  is  uncertain  whether  the 
damage  done  to  a  cargo  by  a  peril  insured 
against  will  i*esult  in  a  partial  or  total  loss,  the 
assured  is  not  bound  to  make  his  election  how 
to  treat  it  as  soon  as  some  incipient  damage 
has  occurred  ;  and  his  right  to  claim  indemnity 
for  a  total  loss  does  not  mature  till  the  facts 
constituting  such  a  loss  are  ascertained.  Broton-' 
hiff  V.  Proriiie-ial  Imturance  Ok  of  Canada,  L.  R. 
5  P.  C.  263  ;  28  L.  T.  853  ;  21  W.  R.  587  ;  2  Asp. 
M.  C.  35— P.  C. 

Of  Freight.] — ^When  by  the  terms  of  a  charter* 
party  a  part  of  the  freight  is  made  payable  in 
advance,  the  charterer  has  a  right  to  deduct  the 
whole  amount  so  paid  by  him  from  any  freight 
which  may  actually  be  earned,  in  case  of  a  loss 
of  part  of  the  cargo,  and  not  only  a  proportionate 
part  of  it.  All'tMon  v.  Bristol  Marine  iHgurafwe 
Co.,  1  A  pp.  Gas.  209  ;  34  L.  T.  809 ;  24  W.  R. 
1039  ;  3  Asp.  M.  C.  178— H.  L.  (E.) 

A  shipowner  chartered  his  ship  for  a  voyage 
to  Bombay.  The  chartei party  provided  that 
freight .  was  to  be  paid  on  unloading,  and  right 
delivery  of  the  cargo  at  the  rate  of  42*.  per  ton 
on  the  quantity  delivered,  "such  freight  to  be 
paid  one-half  in  cash  on  signing  bills  of  lading, 
the  remainder  on  right  ddivery  of  the  cargo." 
Half  of  the  estimated  amount  of  freight  was 
paid  in  London,  and  the  shipowner  insured  the 
unpaid  freight.  The  ship  was  lost,  but  half  the 
cargo  was  saved,  and  delivered  without  any 
additional  payment  by  the  charterer.  The  ship- 
owner then  claimed  as  for  a  t^otal  loss  of  the  unpaid 
half  of  the  freight : — Held,  that  on  the  proper 
construction  of  the  charterparty  and  policies  he 
was  entitled  to  recover  as  for  a  total  loss.    lb. 
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Freight  may  be  insured  by  a  time  policy, 
though  for  a  period  short  of  the  time  necessary 
to  complete  the  voyage  on  which  such  freight  is 
to  be  earned  ;  and  there  is  a  total  loss  of  freight 
if  the  cargo  is  so  damaged  by  a  peril  of  the  sea 
in  the  course  of  the  voyage  as  to  render  it  impos- 
sible (except  at  an  expense  which  would  greatly 
exceed  its  value  on  arrival)  to  carry  it  to  its  port 
of  destination.  AfleJutfl  v.  Glllespy^  2  C.  B.  (N.8.) 
€27  ;  26  L.  J.,  C.  P.  306  ;  3  Jur.  (N.8.)  1219. 

If  a  ship  whose  freight  is  insured  against 
perils  of  the  sea  suffers  sea  damage,  and  can  be 
repaired,  so  as  to  bring  home  her  whole  cargo, 
for  a  sum  which,  though  it  exceeds  the  amount  of 
freight,  is  not  more  than  a  prudent  owner,  look- 
ing to  the  value  of  his  ship,  alone  would  incur, 
the  underwriters  are  not  liable  as  for  a  loss  of 
freight  by  perils  of  the  sea.  MoiNt  v.  Smithj  9 
C.  B.  94  {  19  L.  J.,  C.  P.  225  ;  14  Jur.  1003. 

A  ship  valued  at  12,000/.  was  insured  from 
Valparaiso  to  England ;  the  freight,  valued  at 
4,000/.,  was  also  insured  by  a  separate  policy. 
The  ship  having  sailed  with  a  full  cargo,  con- 
sisting of  800  tons  of  merchandise,  was  compelled 
by  stress  of  weather  to  put  back  to  Valimraiso, 
where  the  master,  finding  upon  survey  that  to 
repair  her.  so  as  to  enable  her  to  bring  home  the 
entire  cargo,  would  cost  a  sum  exceeding  the 
value  of  the  freight,  though  less  than  the  value 
of  the  ship  when  repaired,  sold  her  : — Held,  not 
a  total  loss  of  either  ship  or  freight.    lb. 

Freight  under  a  charter  was  insured,  for  a 
voyage  from  the  Cape  of  Good  Hope  to  Honde- 
klip  Bay,  an  open  roadstead  180  miles  up  the 
coast,  there  to  load  a  cargo  of  copper  ore,  to  pro- 
ceed therewith  to  Swansea,  at  a  freight  of  40*. 
per  ton.  Arrived  at  Hondeklip  Bay,  the  master 
received  on  board  a  part  of  the  cargo  (the  whole 
being  ready),  when  a  storm  coming  on,  he  was 
com])ellecl  to  put  to  sea  with  the  loss  of  an 
anchor  and  an  injury  to  his  windlass  ;  and  after 
beating  about  the  offing,  he  deemed  it  expedient 
tx)  sail  for  St.  Helena,  a  distance  of  about  1,800 
miles.  Finding,  on  his  arrival  there,  that  he 
could  not  get  an  additional  anchor  or  the  requisite 
repairs,  the  master  discharged  the  portion  of  the 
outward  cargo  which  he  hatl  not  Landed  at 
Hondeklip  Bay,  and  i)roceeded  to  Swansea  with 
the  homeward  cargo,  short  by  about  120  tons  of 
a  full  cargo.  The  jury,  although  the  master  did 
not  run  for  the  Cape,  where  the  necessary  I'epairs 
might  have  been  obtained,  found  that  the  master 
acteil  throughout  as  a  prudent  owner,  uninsured, 
would  have  done  : — Held,  that  the  underwriters 
were  not  responsible  as  for  a  total  loss  of  the 
freight  of  the  120  tons  by  |)erils  of  the  sea. 
Philpott  V.  Swann,  11  C.  B.  (N.8.)  270  ;  30  L.  J., 
C.  P.  358  ;  7  Jur.  (N.S.)  1291  ;  5  L.  T.  183. 

See  also  Rankin  v.  Putter^  post,  col.  1278. 

Where,  in  case  of  damage  to  a  ship,  the  master 
elects  to  repair  it,  the  mere  fact  that  the  expenses 
of  repair  ultimately  prove  to  be  greater  than  the 
value  of  the  ship,  will  not  be  sufficient  to  shew 
that  he  acted  beyond  the  scope  of  his  authority, 
or  to  entitle  the  owner,  in  an  action  on  a  policy 
of  freight,  to  recover  as  for  a  total  loss.  Bennon 
V.  Chapnum,  2  H.  L.  Cas.  696  ;  8  C.  B.  950 ;  13 
Jut.  969. 

Bight!  of  TTnderwriter  on.] — In  all  cases  of 
insurance  on  ship,  in  which  the  subject  is  not 
actually  annihilated,  the  assured,  claiming  as  for 
a  total  loss,  must  give  up  to  the  underwriters  all 
the  remains  of  the  proi)erty  recoveretl,  together 
^ith  ail  the  benefit  or  advantage  incident  to  it ; 


or  rather  such  property  vests  in  the  undei-writers. 
Stewart  v.  O^reenock  Marine  Inmirance  Co,^  2 
H.  L.  Cas.  159  ;  1  Macq.  H.  L.  382. 

Freight,  while  the  ship  is  in  the  course  of 
earning  it,  is  a  benefit  or  an  advantage  incident 
to  the  ship,  and  therefore  becomes  the  property 
of  the  underwriters,  paying  for  a  total  loss.    lo. 

Ship  Condemned  by  ProooM  of  Law.] — There 
is  no  remedy  upon  the  policy  where  the  ship  has 
been  seized  and  condemned  by  process  of  law. 
Anon.,  1  Ld.  Raym.  724. 

Sale  of  Ship  by  Conrt  —  Prooeedi  leu  than 
Salvage.] — To  constitute  a  total  loss  it  is  not 
necessary  that  a  ship  should  be  actually  annihi- 
lated or  destroyed.  If  it  is  lost  to  the  owner  by 
an  adverse  valid  transfer  of  his  right  of  property 
and  possession  to  a  purchaser  by  sale  under 
decree  of  a  court  of  competent  jurisdiction  in 
consequence  of  a  peril  insured  against,  it  is  as 
much  a  total  loss  as  if  it  had  been  totally 
annihilated.  Coxtman  v^  Went  or  British 
America  Ajotiranee  Co.,  57  L.  J.,  P.  C.  17;  13 
App.  Cas.  160  ;  58  L.  T.  122 ;  6  Asp.  M.  C.  233 
— P.  C. 

Where  a  ship  had  been  deserted  by  her  master 
and  crew,  having  been  previously  placed  by 
them  in  a  sinking  condition,  but  had  been  8ul> 
sequently  taken  possession  of  by  salvors,  towed 
into  port,  and  there  sold  together  with  the  cargo, 
by  order  of  the  admiralty  court,  for  less  than 
the  actual  cost  of  the  salvage  services : — Held, 
in  actions  upon  policies  on  the  ship  and  freight 
respectively,  that,  assuming  the  possession  by 
salvors  of  a  derelict  vessel  to  be  only  a  construc- 
tive total  loss,  the  subsequent  sale  constituted  an 
actual  total  loss  of  both  ship  and  cargo.    Ih, 

Salvage  leee  than  Freight.] — Where  salvage 
falls  short  of  the  freight  payable  by  the  assured 
there  is  a  total  loss.  Boyfitld  v.  Brown^  2  Str. 
1065. 

Bight  to  Compeniation  paid  by  Sovereign 
State.] — The  re8|X)ndents  effected  with  under- 
writera  valued  policies  of  insurance  (including 
war  risks)  on  a  cargo,  which  was  afterwards 
destroyed  by  the  "Alabama,"  a  Confederate 
cruiser,  and  the  underwriters  paid  to  the  resjwn- 
dents  as  on  an  actual  total  loss  the  valued 
amounts,  which  were  less  than  the  real  value. 
The  United  States,  out  of  a  compensation  fund 
created  after  the  loss  and  distributed  under  an 
act  of  congress  passed  subsequently  to  the  loss, 
paid  to  the  re.si)ondents  the  difference  between 
their  real  total  loss  and  the  sum  received  from 
the  underwriters.  Under  the  act  of  congress  no 
claim  was  allowed  for  any  loss  for  which  the 
party  injured  should  have  received  compensation 
from  any  insurer,  but  if  such  compensation  should 
not  have  been  equal  to  the  loss  actually  suffered, 
allowance  might  be  made  for  the  difference  ; 
and  no  claim  was  allowed  bj'  or  on  behalf  of 
any  insurer  either  in  his  own  right  or  in  that  of 
the  party  insured  : — Held,  that  the  underwritera 
were  not  entitled  to  recover  the  compensation 
from  the  respondents.  Burnand  v.  Rndocanaehi, 
51  L.  J.,  Q.  B.  548  ;  7  App.  Cas.  333  ;  47  L.  T. 
277  ;  31  W.  R.  66  ;  4  Asp.  M.  C.  576— H.  L.  (B.) 

Milling  Ship.] — If  a  ship,  for  which  the  under- 
writer have  paid  as  for  a  total  loss,  should 
chance  to  turn  up,  she  is  to  be  considered  as 
abandoned  and  will  belong  to  the  underwriters. 
Uouftnian  v.  Tlwrnton,  Holt,  242  ;  17  R.  B.  632. 
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Abandonment — Gtoodt  partly  Saved.] — Insur- 
ance on  1,950  boxes  of  soap,  at  and  from  Liver- 
pool to  Oporto.  Tfie  ship  grounded  on  the 
bar  at  Oporto,  and  was  bilged  ;  seventeen  boxes 
of  soap  were  lost,  and  the  rest  were  carried 
ashore  in  barges,  the  damage  not  exceeding  20 
per  cent.  The  underwriter  being  sued,  paid  into 
court  20  per  cent,  upon  his  subscription  : — Held, 
a  total  loss,  without  abandonment,  the  ship  having 
never  arrived.  Buller  v.  Christie.,  cited,  2  M.  &  B. 
374  ;  15  R.  R.  277  (not  now  law). 

Capture  and  Becapture — Eeoovery  as  for  Total 
Loss.] — See  Pringlc  v.  Hartley ^  post,  col.  1292. 

Warranty  against  Particular  Average — Part 
of  Goods  Saved.] — Upon  a  policy  upon  hogs- 
heads of  sugar  warranted  against  particular 
average,  some  part  of  the  sugar  in  every  hogs- 
head being  preserved,  though  less  than  3  per 
cent,  on  the  cargo,  it  was  held  that  this  could  not 
be  a  total  loss.  Hedhirg  v.  PtarsoTi,  7  Taunt. 
154. 

Part   of   Cargo    Damaged  —  Whole  Sold.]  — 

Bales  of  silk  were  insured  free  from  average  from 
Leghorn  to  Liverpool.  The  ship  put  into  Gib- 
raltar from  stress  of  weather,  and  the  cargo  was 
necessarily  unloaded.  Some  of  the  bales  were 
damaged  by  water,  and  the  master,  acting  reason- 
ably, sold  the  whole.  No  one  bale  was  so  damaged 
as  to  be  worthless.  All  might  have  been  brought 
to  England  and  sold  as  silk,  though  some  was 
much  damaged  : — Held,  not  a  total  loss.  Kavam 
V.  Haddon,  9  C.  B.  36. 

Fruit  Cargo  Damaged  80  per  oent.]— Where 
a  cargo  of  fruit  was  captured  and  recaptured 
and  brought  to  its  port  of  destination,  but 
damaged  80  per  cent,  by  delay  : — Held,  to  be  a 
partial  loss.  M'-Andrewit  v.  Vaiiglian.^  1  Park, 
Ins.  (8th  ed.)  253. 

Advances  for  Supplies  for  Passengers  — 
Xutiny.] — Advances  made  for  supplies  to  Chinese 
passengers  were  insured.  On  the  voyage  the 
Chinese  mutinied,  seized  the  ship,  and  refused  to 
go  to  their  destination  : — Held,  a  total  loss  of 
the  sums  insured.  Is'aylor  v.  Palmer ^  8  Ex.  739  ; 
10  Ex.  382. 

Total  or  Partial  Loss — Suing  and  Labouring 
—  Conditioning  Damaged  Ctoods  —  Xethod  of 
ascertaining  Partial  Loss.] — A  Thames  lighter- 
man had  effected  a  policy  at  Lloyd's  on  goods  as 
interest  might  appear  to  cover  risk  of  transit  in 
his  lighters  between  Tilbury  and  Hammersmith. 
A  barge  laden  with  bags  of  rice  of  the  declared 
value  of  460i.  sank  in  the  Thames,  and  was 
8ubmerge<l  for  two  tides.  The  consignees  refused 
to  take  delivery,  and  the  rice  was  kiln-dried  at  a 
cost  of  68/.  and  sold  for  llll. : — Held,  that  this 
was  a  partial,  and  not  a  total  loss.  The  partial 
loss  was  to  be  ascertained  by  comparing  the  value 
of  the  rice  when  sound  with  the  value  of  the 
damaged  rice  after  it  had  been  kiln-dried,  and 
not  with  its  value  as  it  arrived  damaged  at  Ham- 
mersmith. Under  the  suing  and  labouring  clause 
the  underwriter  was  liable  for  costs  reasonably 
incurred  in  conditioning  damaged  goods,  and  as 
between  him  and  the  assured  the  loss  for  which 
he  was  liable  was  not  to  be  calculated  on  the 
value  of  the  goods  when  unconditioned.  Francis 
V.  Boulton,  65  L.  J.,  Q.  B.  153  ;  73  L.  T.  578  ;  44 
W.  R.  222  ;  8  Asp.  M.  C.  79. 


2.  CONSTEUCTIVB  TOTAL  LOSS. 

What  Damage.] — ^Where  a  ship,  in  oonse- 
quence  of  the  inability  of  the  master  to  get  it  off 
the  rocks  where  it  has  struck,  has  been  actually 
sold,  or  where  a  cargo  of  a  perishable  nature  has 
been  so  damaged  by  the  sea  that  its  substance  is 
gone,  and  it  can  never  reach  the  destined  port  in 
specie,  the  loss  in  each  instance  is  an  actual,  and 
not  a  constructive,  total  loss.  Fleming  v.  Smithy 
1  H.  L.  Cas.  513. 

Where  a  prudent  owner  uninsured  would  have 
sold,  the  case  amounts  to  one  of  actual  total  loss. 
lb. 

Sale  of  Injured  Cargo.] — Where  the  under- 
vvTiter  was  not  answerable  for  an  average  loss 
upon  certain  hides  insured,  and  in  the  coarse  of 
the  voyage  the  hides  became  so  damaged  by  one 
of  the  perils  insured  against,  that  they  could  not 
have  been  carried  to  the  place  of  their  destination 
(in  consequence  of  their  state  of  putridity), 
whereupon  the  hides  were  sold  at  the  nearest 
port : — Held,  that  it  amounted  to  a  construc- 
tive total  loss.  Ronx  v.  Salvador,  1  Bing.  (N.C.) 
526  ;  1  Scott,  491  ;  1  Hodges,  49  :  4  L.  J.,  C.  P. 
156.  See  Riniir  v.  Salvador,  4  Scott,  1  ;  3  Bing. 
(N.c.)  266  ;  2  Hodges,  209  ;  7  L.  J.,  Ex.  328. 

As  a  general  rule,  where  the  whole  or  any  part 
of  a  cargo  (having  suffered  sea  damage)  is  practi- 
cally capable  of  being  sent  in  a  marketable  state 
to  its  port  of  destination,  the  master  cannot 
sell,  nor  can  the  assured  i-ecover  as  for  a  total 
loss.  Rtmtto  V.  Ghirney,  11  C.  B.  176  ;  20  L.  J., 
C.  P.  257;  15  Jur.  1177. 

If  the  damage  cannot  be  repaired  'without 
laying  out  more  money  than  the  thing  is  worth, 
the  reparation  is  impracticable,  and  therefore, 
as  between  the  underwriters  and  the  assured, 
impossible ;  if  it  can,  the  cargo  is  then  practically 
capable  of  being  sent  in  a  marketable  state  to 
its  port  of  destination,  the  master  cannot  sell 
it,  and  the  assured  cannot  recover  as  for  a  con- 
structive total  loss.  The  same  rule  applies,  if  a 
part  only  of  the  cargo  can  be  saved.    Ih. 

InBurance  confined  to  **  absolute  Damage 
oaused    by   the  Perils  iuBured   against.'*] — A 

policy  of  marine  insurance  on  ship  effected 
with  a  mutual  insurance  company  incorporated 
certain  by-laws  of  the  company  indorsed  Uiereon. 
The  policy  (inter  alia)  expressed  it  to  be  thereby 
declared  that  the  acts  of  the  assurer  or  assured 
in  recovering,  saving,  or  preserving  the  property 
insured  should  not  be  considered  a  waiver  or 
acceptance  of  abandonment.  One  of  the  by- 
laws provided  that,  in  the  event  of  any  ship  being 
stranded  or  damaged,  and  not  taken  into  a  place 
of  safety,  it  diould  bie  lawful  for  the  directors  of 
the  company  to  use  every  possible  means  in  their 
power  to  procure  the  safety  of  the  said  ship,  the 
owner  bearing  his  proportion  of  the  expense 
incurred  ;  and  that  no  acts  of  the  company  or  its 
agents  under  or  in  pursuance  of  the  power  thereby 
reserved  to  the  company  should  be  deemed  or 
taken  to  be  an  acceptance  or  recognition  of  any 
abandonment  of  which  the  assur^  might  have 
given  notice  to  such  company ;  and  the  com- 
pany, under  any  circumstances,  should  only  pay 
for  the  absolute  damage  caused  by  the  perils 
insured  against,  which  was  in  no  case  to  exceed 
the  sum  insured  :— Held,  that  the  effect  of  the 
by-law  was  not  to  exclude  a  constructive  total 
loss,  but  that  it  contemplated  a  partial  loss  only, 
and  was  intended  to  deprive  the  assured  of  the 
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right  he  would  otherwise  have  to  claim  extra- 
ordinary expenditure,  by  way  of  salvage  or  other- 
wise in  addition  to  the  cost  of  repairs.  Forwood 
V.  North  Wales  Mvttuil  Marine  Initurance  Cu., 
or  Farwood  v.  Provincial  Mutual  Marine  Ingur- 
ance  Co.,  49  L.  J.,  Q.  B.  593  ;  9  Q.  B.  D.  732  :  42 
L.  T.  837  ;  28  W.  R.  938  ;  4  Asp.  M.  C.  293— C.  A. 

"  Total  Loss  only."] — ^A  policy  on  a  ship  was 
against  "total  loss  only."  During  the  voyage 
the  ship  sustained  damage,  which  amounted  to 
constructive  total  loss  : — Held,  that  a  construc- 
tive total  loss  was  within  the  terms  of  the  policy. 
Adams  v.  Machenzie,  13  C.  B.  (N.8.)  442  :  32 
L.  J.,  C.  P.  92  ;  9  Jur.  (N.S.)  849  ;  7  L.  T.  711  ; 
11  W.  R.  342. 

Time  of— Sifect  on  Valued  Time  Policy.]— A 

time  policy  is  not  prevented  from  attaching  by 
there  having  been  a  constructive  total  loss  of  the 
vessel  before  commencement  of  the  risk  insured. 
Barker  v.  Janson,  37  L.  J.,  C.  P.  105  ;  L.  R.  3 
C.  P.  303  ;  17  L.  T.  473  ;  16  W.  R.  399. 

Sale  by  Foreign  Tribunal — Cause  of.] — ^A  sale 
of  the  subject-matter  of  insurance  ordered  by  a 
foreign  tribunal  within  whose  jurisdiction  it  has 
been  originally  thrown  by  perils  insured  against, 
does  not  amount  to  a  constructive  total  loss  where 
the  sale  is  not  due  to  perils  insured  against,  such 
perils  having  ceased  to  oi>erate,  but  is  made  for 
the  purpose  of  repaying  advances  incurred 
through  the  captain's  breach  of  duty  in  not 
transhipping  the  subject-mattei*  of  insurance  to 
its  destination.  Meyer  v.  Ralli,  45  L.  J.,  C.  P. 
741  ;  1  C.  P.  D.  358  ;  35  L.  T.  838  ;  24  W.  R. 
963  ;  3  Asp.  M.  C.  324. 

Fnnecessary  Sale  by  Xaster- Ship  not  irrepar- 
ably Damaged.] — A  ship  was  driven  from  her 
moorings  by  ice,  went  ashore,  and  was  much,  but 
not  irreparably,  injured.  In  the  course  of  repaii-s 
a  diflSculty  arose  for  want  of  materials,  and  the 
master  sold  her  : — Held,  not  a  total  loss.  Fur- 
neaux  v.  Bradley,  1  Park,  Ins.  (8th  ed.)  365. 

On  Bottomry  Bonds.]  —  The  condition  of  a 
bottomry  bond  provided  for  its  defeasance  on 
payment  of  the  amount  of  the  bond,  "  or,  in  case 
of  the  loss  of  the  ship  or  vessel,  such  an  average 
as  by  custom  shall  have  become  due  on  the 
salvage,  or  if  on  the  voyage  the  ship  or  vessel 
should  be  utterly  lost,  cast  away,  or  destroyed.'* 
The  ship  having  become  a  constnictive  total  loss, 
the  bondholder,  by  a  decree  in  the  admiralty 
court,  obtained  payment  to  him  of  the  proceeds 
of  the  ship,  which  had  been  paid  into  court,  and 
which  were  insulBcient ;  the  court  holding  that 
a  t)ottomry  bond  was  only  discharged  by  pay- 
ment or  by  an  absolute  total  loss,  and  that  the 
condition  providing  for  defeasance  on  payment  of 
such  average  as  by  custom  should  have  become 
due,  did  not  refer  to  the  case  of  a  constructive 
total  loss.  In  an  action  by  the  bondholder  on  a 
policy  of  insurance  upon  the  bond  : — Held,  that 
the  doctrine  of  constructive  total  loss  was  not 
applicable  to  a  policy  of  insurance  on  bottomry, 
and  that  the  condition  of  defeasance  did  not 
apply  to  the  case  of  a  constructive  total  loss. 
Broomjield  v.  Southern  Instirance  Co.,  39  L.  J., 
Ex.  186  ;  L.  R.  6  Ex.  192  ;  22  L.  T.  371  ;  18 
W.  R.  810. 

Cost  of  Bepain.] — In  June,  1859,  the  owners, 
of  a  ship  valued  at  17,000Z.  caused  themselves  to 
be  insured  by  policies  for  16,000/.  from  Bombay 


to  Liverpool.  When  off  Algoa  Bay  she  encoun- 
tered very  severe  weather,  and  such  damage  that 
it  became  necessary  to  put  into  Port  Louis,  in  the 
Mauritius,  where  she  arrived  on  the  21st  August. 
She  was  sold  by  auction  under  the  captain's 
orders,  and  afterwards  broken  up,  notice  of  aban- 
donment being  given.  The  owners  had  bought 
the  ship  in  1855  for  20,000Z.,  and  20  per  cent, 
would  be  a  reasonable  deduction  in  respect  of 
wear  and  tear  at  the  time  when  the  policy 
attached.  The  cost  of  building  such  a  ship  at 
that  time  would  have  been  20,000^.,  and  the  cost 
of  repairing  her  10,500Z.  Her  value,  after  she 
had  been  repaired  would  have  been  7,600/.,  she 
being  a  vessel  of  exceptional  size  and  class ;  but  an 
owner  wanting  such  a  ship  for  the  particular 
purposes  of  his  trade,  and  having  to  elect  either 
to  sell,  or  to  repair,  or  to  purchase,  would  have 
elected  to  repair  her,  for  such  a  vessel  could  not 
have  been  built  or  purchased  at  that  time  for  so 
small  a  sum  as  10,500Z. : — Held,  that  there  was 
only  an  average  loss,  and  not  a  constructive  total 
loss.  ChraiTiger  v.  Martin,  4  B.  &  S.  9  ;  8  L.  T. 
796  ;  11  W.  R.  758— Ex.  Ch.  Affirming  81  L.  J., 
Q.  B.  186  ;  8  Jur.  (N.8.)  995. 

Questions  for  Jury.] — Action  on  a  policy  as 
for  a  total  loss  of  freight  to  be  earned  in  carry- 
ing a  cargo  of  coals  and  iron  from  Rio  to  San 
Francisco.  On  the  voyage  the  ship  received 
damage  from  heavy  seas,  which  compelled  her  to 
put  into  Monte  Video,  having  previously,  for 
safety's  sake,  thrown  overboard  some  portion  of 
her  cargo  and  landed  another  portion  at  the 
Falkland  Islands.  On  the  ship  being  surveyed 
at  Monte  Video,  she  was  found  to  be  incapable 
of  pursuing  the  voyage  with  the  cargo  on  board, 
and  no  other  vessel  could  be  found  to  take  the 
cargo  on.  The  cost  of  warehouse  room  was  so 
great  at  Monte  Video,  that  in  a  few  months  it 
would  have  equalled  the  value  of  the  cargo, 
and  owing  to  the  town  being  iti  a  state  of  siege 
and  political  revolution,  it  was  unsafe  to  land 
the  cargo  and  leave  it  unwai-ehoused ;  under 
these  circumstantes,  the  captain,  being  in  want 
of  money,  sold  the  cargo,  and  applied  the  pro- 
ceeds to  the  ship's  purposes,  and  after^'ards 
brought  her  back  in  ballast  to  Liverpool  for 
repairs.  At  the  trial  the  judge  left  two  questions 
to  the  jury :  first,  was  there  a  constnictive  total 
loss  of  the  ship  ?  and  secondly,  was  there  a  con- 
structive total  loss  of  the  goods  ?  The  jury 
answered  both  questions  in  the  negative,  and 
found  a  verdict  generally  for  the  defendxint : — 
Held,  that  there  was  no  misdirection,  and  that 
the  two  questions  submitted  to  the  jury  were, 
under  the  circumstances,  proper  for  the  deter- 
mination of  the  case.  Klingender  v.  Home  and 
Colonial  Insurance  Co.,  15  L.  T.  16. 

The  rule  is,  that  to  entitle  the  assured  to 
recover  upon  a  policy,  the  loss  must  be  the  direct 
and  immediate  consequence  of  the  peril  insured 
against,  and  not  a  remote  one.    Ih. 

On  Abandonment] — See  XI.  Abandonment, 
post,  cols.  1277,  seq. 

On  Sale  by  Master.]— ^S^^  XII.  Sale,  bt  Mas- 
ter OP  Ship  and  Cargo,  post,  cols.  1297,  seq. 

ContiLnnons  Perils.] — The  mortgagees  of  a  ship 
agreed  with  the  mortgagors  to  efEect  an  insur- 
ance on  the  ship  at  the  mortgagors'  expense,  the 
policy  to  be  held  by  them  as  part  of  their 
security.    After  the  ship  had  sailed,  the  mort- 
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gagees  effected  an  insarance  against  abeolate 
total  loss  only.  On  the  voyage  the  ship  was 
driven  ashore  in  a  gale,  and  l^^ving  become  a 
constmctive  total  loss,  notice  of  abandonment 
was  given  by  the  mortgagees  to  the  underwriters. 
The  mortgagors  immediately  gave  notice  that 
they  would  look  to  the  mortgagees  as  if  they 
were  their  underwriters  for  a  full  insurance,  and 
recovered  from  them  the  full  value  of  the  ship. 
The  ship  remained  for  two  months  ex^xxsed  to 
the  penis  of  the  sea,  when  she  became  a  com- 
plete wreck,  and  was  then  sold  without  prejudice 
to  the  rights  of  the  parties.  After  the  sale,  but 
before  this  action,  the  mortgage  was  paid  off  : — 
Held,  in  an  action  by  the  mortgagees  against  the 
underwriters  claiming  for  an  ab»>lute  total  loss, 
that  as  the  ship  w^hen  sold  had  become  an 
absolute  total  loss  from  perils  which  were  con- 
tinuous, the  plaintiffs  were  entitled  to  recover. 
Lcry  v.  Mercliants  Marine  Ingurance  Co.^  1  Cab. 
&  E.  474  ;  52  L.  T.  263 ;  5  Asp.,  M.  C.  407. 

ITotiM  of  Abandonment  —  Beinanranee.]  — 

Upon  a  constructive  total  loss  happening  to  the 
ship  insured,  notice  of  abandonment  need  not  be 
given  to  the  underwriters  of  a  policy  of  rein- 
surance. The  owners  of  a  ship  insured  her  for 
twelve  months  in  an  ordinary  Lloyd's  policy, 
which  contained  a  suing  and  labouring  clause. 
The  underwriters  of  the  Lloyd's  policy  reinsured 
themselves  with  a  French  company  which  rein- 
sured itself  with  the  defendants.  The  policy 
underwritten  for  the  French  company  by  the 
defendants  was  for  1,000/. ;  bound  them  to  pay 
the  sum  that  might  be  paid  on  the  original 
policy  ;  was  to  cover  the  risk  of  total  loss  only, 
and  contained  a  suing  and  labouring  clause. 
Whilst  the  policy  was  in  force,  the  ship  went 
ashore  and  was  much  damaged.  Her  owners 
gave  notice  of  abandonment  to  the  underwriters 
of  the  Lloyd's  policy,  but  notice  of  abandonment 
was  not  given  to  the  defendants ;  the  under- 
writers of  the  ship  ultimately  settled  with  her 
owners  at  88  per  cent.  They  expended  more 
than  5,000/.  in  floating  the  ship,  and  sold  her  to 
a  builder,  who  repaii'ed  her  at  a  cost  of  9,000/., 
and  resold  her  for  11,200/.  The  cost  of  floating 
the  ship  (after  deducting  the  price  paid  by  the 
shipbuilders)  being  added  to  the  88  per  cent, 
represented  a  loss  of  112  per  cent.  In  an  action 
by  the  French  company  as  reinsurers  against  the 
defendants  : — Held,  that  a  constructive  total  loss 
had  occurred,  and  that  as  the  defendants  had 
bound  themselves  to  pay  as  might  be  paid  on  the 
original  policy,  they  were  liable  to  the  extent  of 
1,000/.  ;  but  that  they  could  not  be  held  liable 
for  more,  as  the  underwriters  of  the  Lloyd's 
policy  were  not  the  "  factors,  servants,  or  assigns  " 
of  the  plaintiff  within  the  meaning  of  the  suing 
and  labouring  clause,  and  that  the  defendants 
were  not  liable,  at  least  by  virtue  of  that  clause, 
for  any  part  of  the  expenses  incurred  in  floating 
the  ship.  UzUlli  v.  Bonton  Marine  Insurance  Co., 
54  L.  J.,  Q.  B.  142  ;  16  Q.  B.  D.  11  ;  52  L.  T.  787  ; 
33  W.  R.  293  ;  5  Asp.  M.  C.  405— C.  A. 

LoM  of  Voyage,  not  of  Ship.] — Insurance  on 
ship  at  and  from  Jamaica  to  any  port  or  i>orts, 
cruising,  &c.,  for  four  months,  without  further 
account,  &c.,  and  free  from  average  (before 
19  Geo.  2,  c.  37)  ;  the  insured  had  interest  in  the 
ship  to  the  amount  insured.  During  the  four 
months  the  crew  mutinied,  and  the  cruise 
(privateer's)  was  prevented.  At  the  end  of  the 
four  months  the  ship  was  at  Jamaica  in  safety  : 


— Held,  that  the  assured  could  not  reooTer. 
Pole  v.  FUzgerald,  WiUes,  641  ;  AmbL  311  ;  4 
Bro.  P.  C.  439. 

Insurance  of  privateer  for  two  months.  The 
ship  was  captured  and  recaptured  without 
material  injury ;  but  the  cruise  was  lost : — 
Held,  that  the  underwriter  was  liable.  Jenkins 
V.  Mackenzie,  4  Bro.,  P.  C.  447,  n.  S.  P.,  Fitz- 
gerald V.  M^'ainJtam.  Ih. ;  Whitehead  v.  Bance, 
4  Bro.  P.  C.  446,  n.  ;  Stone]f  v.  Brown,  4  Bio.  P.  C. 
445,  n. ;  Barclay  v.  G^Uier.  lb. ;  Hanbury  v. 
King.     Ih. 

Capture  and  Beeaptnre.] — If  a  ship  insured 
be  taken  by  the  enemy  and  after  a  possession  of 
nine  days,  but  before  she  is  carried  infra  prsesidia, 
be  retaken  by  an  English  man-of-war  the  property 
is  not  changed,  Ajtjtetiedo  v.  Camhridge,  10  Mod. 
77.    See,  per  Lord  Mansfield,  2  Burr.  695. 

Ship  Berelict — Salyage  Claim —  Ship  Sold 
Abroad.]  —  The  cargo  on  boanl  the  sjs. 
*'  Celestina,"  owned  by  a  merchant  at  Chili  and 
insured  for  3,300/.,  took  fire,  and  the  ship  was 
abandoned  on  high  seas  by  her  crew.  She  was 
i^oon  after  picked  up  by  another  English  ship 
and  towed  into  Kio,  where,  the  fire  being 
extinguished,  she  was  placed  in  the  hands  of 
the  judge  to  enforce  a  claim  for  salvage.  This 
claim  was  at  once  settled  in  England,  the  under- 
writers on  the  cargo  contributing  the  agreed  sum 
of  1,250/.  in  various  proportions,  and  the  several 
policies  were  indorsed  "  Settled  a  claim  on 
account  without  prejudice."  Instructions  were 
sent  to  Bio  for  the  ship's  release,  but  the 
Brazilian  court  refused  to  release  her,  and 
having  sold  both  ship  and  cargo,  retained  the 
proceeds : — Held,  that  the  underwriters  must 
pay  a  total  loss,  and  were  not  entitled  to  deduct 
the  sum  paid  in  settlement  of  the  salvage  claim. 
Buchanan  v.  Londan  and  Prarineial  Marine 
Itigurance  Co.,  65  L.  J.,  Q.  B.  92. 

3.  Average  Loss. 
a.  General  Average. 

Xast  Cut  away^Qnettion  for  Jnry.] — ^A  ship 
being  caught  in  a  storm,  portions  of  the  rigging 
gave  way  to  such  an  extent  that  the  mainmast 
began  to  lurch  violently.  Whereupon,  fearing 
that  the  mast  would  rip  up  the  deck  and  thereby 
endanger  the  ship,  the  captain  ordered  it  to  be 
cut  away,  which  was  done.  In  an  action  by  the 
owner  of  the  ship  to  recover  from  the  owners  of 
the  cargo  their  proportion  of  general  average 
loss  incurred  by  the  sacrifice  of  the  mast,  the 
judge  left  to  the  jury  the  following  questions  : 
first,  ai'e  you  of  opinion  that  the  mast  was  vir- 
tually a  wreck,  and  gone  at  the  time  it  went 
over/  secondly,  do  you  find  it  was  hopelessly 
lost  ?  The  jury  answered  both  questions  in  the 
affirmative : — Held,  that  there  had  been  no  mis- 
direction, and  that  substantially  the  right  ques- 
tions had  been  left  to  the  jury.  Shepherd  v. 
Kottgen,  47  L.  J.,  C.  P.  67  ;  2  C.  P.  D.  585  :  37 
L.  T.  618  ;  26  W.  R.  120  ;  3  Asp.,  M.  C.  544— 
C.  A. 

If  anything  on  board  a  ship  which  is  cut  or 
cast  away  because  it  is  endangering  the  whole 
adventure  is  in  such  a  state  or  condition  that  it 
must  itself  certainly  be  lost,  although  the  rest 
of  the  adventure  should  be  saved  without  the 
cutting  or  casting  away,  then  the  destruction 
of  the  thing  gives  no  claim  for  general  average. 
lb. 
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Taokle.] — ^An  action  lies  hy  a  shipowner  to 
recover  from  the  owner  of  the  cargo  his  pro- 
portion of  general  average  loss  incurred  by 
sacrificing  the  tackle  belonging  to  a  ship  for  an 
anusoal  purpose,  or  on  an  extraordinary  occasion 
of  danger,  for  the  benefit  of  the  whole  concern. 
Birkley  v.  Presgrave,  1  East,  220  ;  6  B.  B.  256. 

Bepain  and  Szpexuei.] — A  ship,  in  the  course 
of  her  voyage,  was  run  foul  of  by  another  ship, 
and  damaged,  and  the  captain  was  in  conse- 
quence obliged  to  cut  away  part  of  the  rigging, 
and  to  return  to  port  to  repair  the  damage  and 
cutting  away,  witnout  which  the  ship  could  not 
have  prosecuted  her  voyage  or  safely  kept  the 
sea  : — Held,  that  the  expenses  of  repairs,  so  far 
as  they  were  absolutely  necessary  to  enable  the 
ship  to  prosecute  the  voyage,  but  no  farther, 
ana  of  unloading  the  goods  for  the  purpose  of 
making  the  repairs,  were  a  general  average. 
Secus,  the  master's  expenses  during  the  unload- 
ing, repairing  and  reloading,  and  crimpage  to 
replace  deserters  during  the  repairs.  Plummer 
V.  Wildman,  3  M.  &  S.  482  ;  16  B.  B.  334.  See 
also  Grainger  v.  Martin^  ante,  col.  1238. 

Where,  for  the  safety  of  the  ship,  it  becomes 
necessary,  during  the  voyage,  to  put  into  a  port 
to  refit,  the  expense  of  refitting  is  not  a  general 
average.  Jackson  y.  Charfwck,  8  Term  Bep.  609  ; 
5  B.  B.  425. 

But  where  a  ship  is  obliged  to  put  into  port 
for  the  benefit  of  the  whole  concern,  the  charges 
of  loading  and  unloading  the  cargo,  and  taking 
care  of  it,  and  the  wages  and  provisions  of  the 
workmen  hired  for  the  repairs,  become  general 
average.  Da  Cotta  v.  Neumh^im^  2  Term  Bep. 
407.    See  also  Cajtes  post,  col.  1247. 

The  wages  and  provisions  of  the  crew,  while 
the  ship  remained  in  port,  whither  she  was  com- 
pelled to  go  for  the  safety  of  ship  and  cargo,  in 
order  to  repair  a  damage  occasioned  by  tempest, 
were  held  not  to  be  the  subject  of  general  average ; 
nor  the  expenses  of  such  repair ;  nor  the  wages 
and  provisions  of  the  crew  during  her  detention 
in  port,  to  which  she  returned,  and  was  detained 
there  on  account  of  adverse  winds  and  tempest ; 
nor  the  damage  occasioned  to  the  ship  and  tackle, 
by  standing  out  to  sea  with  a  press  of  sail  in 
tempestuous  weather;  which  press  of  sail  was 
necessary  for  that  puq^ose  in  order  to  avoid  an 
impending  peril  of  being  driven  on  shore  and 
stranded.  Power  v.  Whitmore^  4  M.  &  S.  141  ; 
16B.B.  416, 

The  expenses  of  the  wages  and  provisions  of 
the  crew  of  a  ship  while  detained  in  repairing 
sea  damage  are  excluded  by  the  usual  warranty 
as  to  average.  De  Vaux  v.  Salvador^  4  A.  &  £. 
420  ;  6  N.  &  M.  713 ;  1  H.  &  W.  751  ;  5  L.  J., 
K.  B.  134. 

Chartered  Freight — General  Average  Charges 
payable  as  per  Foreign  Statement  if  required.] 

— Where  the  chartered  freight  of  a  vessel  pro- 
ceeding in  ballast  to  a  loading  port  in  pursuance 
of  a  charterparty  is  insured,  and  the  only 
persons  interested  in  the  vessel  and  the  freight 
insured  are  the  owners  of  the  vessel,  there 
cannot  be  any  general  average  loss,  or  any  loss 
to  be  treated  as  a  general  avemge  loss,  for  which 
the  underwriters  are  liable,  and  this  is  so  even 
though  the  policy  contains  a  clause  providing 
that  general  average  charges  should  be  payable 
as  per  foreign  statement  if  required.  The 
BrigeUa,&2  L.  J.,  Adm.  81  ;  [1893  J  P.  189  ;  1  B. 
616  ;  69  L.  T.  834  ;  7  Asp.  M.  C.  337. 


Bamom  from  Pirates.] — If  goods  be  given  up 
to  pirates  to  save  the  rest,  the  loss  is  genersd 
average  ;  aliter,  where  part  are  taken  by  pirates. 
JIhlu  V.  Palingto-n,  Sir  Francis  Moore,  297. 

Szpemei  of  Steaming.]  — A  clipper  sailing 
ship,  fitted  with  an  auxiliary  screw,  being  on  her 
voyage  from  Melbourne  to  England,  came  into 
collision  with  an  iceberg,  and  received  such 
damage  that  her  sailing  power  was  practically 
destroyed.  By  means  of  her  screw  and  her 
steam  power  she  reached  Bio.  The  expense  of 
repairing  her  at  Bio  would  have  been  so  great 
that  the  master  properly  determined  to  have  her 
temporarily  repaired,  so  as  to  bring  her  home 
under  steam.  It  was  necessary  for  this  purpose 
to  purchase  coals  at  Bio  and  at  Fayal,  and  the 
ship  eventually  reached  home.  An  action  was 
brought  against  the  ownera  of  a  quantity  of  gold 
on  board  by  the  shipowner,  to  recover  the  con- 
tribution to  general  average  alleged  to  be  due 
from  them  in  respect  of  the  expense  incurred  in 
obtaining  coals  at  Bio  and  at  Fayal  : — Held, 
that  the  action  was  not  maintainable,  as  there 
was  no  right  to  charge  this  expense  to  general 
average.  Wilson  v.  Bank  of  Victoria^  36  L.  J., 
Q.  B.  89  ;  L.  B.  2  Q.  B.  203 ;  16  L.  T.  9  ;  15 
W.  B.  693. 

A  sailing  ship  sailed  from  Melbourne,  bound 
for  London,  properly  fitted  and  manned,  and 
seaworthy  for  the  voyage,  with  coal  enough  for 
an  ordinary  voyage.  She  had  on  board,  as  was 
usual  for  such  ships  on  that  voyage,  a  donkey- 
engine  equivalent,  for  the  purposes  of  pumping 
and  worldng  the  ship,  to  ten  men.  Witnout  the 
engine  ten  more  men  would  have  been  required. 
On  the  voyage  severe  weather  caused  the  ship  to 
spring  a  leak,  which  could  only  be  kept  down  by 
constantly  working  the  engine  at  the  pumps. 
When  the  engine  had  thus  consumed  all  the  coal 
except  one  and  a  half  ton,  the  captain,  acting^ 
prudently  for  the  preservation  of  the  ship,  cut 
up  and  used  with  the  coal  some  spare  spars  and 
wood,  part  of  the  ship's  stores,  not  intended  ta 
be  used  as  fueL  There  was  no  sudden  emer- 
gency which  rendered  the  cutting  up  of  the 
spars  and  wood  necessary,  and  the  ship  was 
exposed  to  no  serious  risk  from  the  water  she 
made  while  there  was  sufficient  fuel  on  board  to 
work  the  engine,  bat  it  would  have  been  impos- 
sible to  have  kept  the  ship  afioat  with  the  crew 
alone  without  working  the  engine.  The  captain 
afterwards  bought  coal  fi\)m  another  vessel,  and 
also  in  a  port  into  which  he  ran  for  that  pur- 
pose, just  eij^ough  coal  to  enable  the  vessel  to 
reach  London  in  safety.  Without  the  aid  of  the 
engine  the  vessel  could  not  have  continued  her 
voyage.  The  shipowner  having  sued  a  shipper 
of  cargo  for  a  general  average  contribution  in 
respect  of  the  cost  of  the  spare  spars  snd  wood, 
and  also  of  the  bought  coal : — Held,  first,  that 
the  cost  of  the  bought  coal  could  not  be  charged 
to  general  average.  Hamson  v.  Bank  of  Avg- 
tralasiu,  41  L.  J.,  Ex.  36 ;  L.  B.  7  Ex.  39  ;  25 
L.  T.  944  ;  20  W.  B.  385  ;  1  Asp.  M.  C.  198. 

Held,  secondly,  by  Kelly,  C.B.,  Bramwell,  B., 
dissentientibus  Martin,  B.,  and  Cleasby,  B.,  that 
the  cost  of  the  spars  and  wood  could  be  charged 
to  general  average.    Ih, 

Coals  consumed  in  working  Stranded  Ship  ofT 
the  Oround.] — Where  a  ship  or  her  tackle  are 
intentionally  put  to  an  abnomal  use  involving 
an  extraordinary  risk  of  injury  for  the  purpose 
of  saving  ship  and  cargo  from  imminent  peril. 
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anj  consequent  loss  to  the  ship  is  the  subject  of 
general  average  contribution.  Working  the 
engines  of  a  ship  whilst  she  is  fast  ashore  is  an 
abnormal  use  of  them.  Consequently,  coal  con- 
sumed in  so  working  the  engines  is  the  subject 
of  general  average  contribution.  Per  curiam  : 
Injury  to  the  engines  in  so  working  them  is  the 
subject  of  general  average  contribution.  The 
Sona^  EnglUh  and  American  Shipping  Co,  v. 
Indemnity  Mvtv-al  Marine  iTuurance  Co.,  64  L.  J., 
Adm.  62;  [1895]  P.  125;  11  R.  707 ;  71  L.  T. 
870  ;  43  W.  R.  290  ;  7  Asp.  M.  0.  657— C.  A. 

BetistixLg  Attack.] — ^A  ship  being  unable  to 
escape  from  a  privateer,  resisted  the  attack,  beat 
off  the  privateer,  reached  her  port,  and  delivered 
her  cargo  in  safety : — Held,  that  neither  the 
expense  of  repairing  the  ship,  nor  of  curing  the 
wounds  of  the  sailors,  nor  of  the  ammunition, 
was  the  subject  of  general  average.  Taylor  v. 
Curtis,  2  Marsh.  309  ;  6  Taunt.  608  ;  Holt,  192  ; 
4  Camp.  337  ;  16  B.  R.  686. 

If  a  ship,  in  order  to  escape  from  a  privateer, 
carries  an  unusual  press  of  sail,  and  succeeds  in 
getting  away,  but  sustains  damage  in  so  doing, 
this  is  a  sea  risk,  not  a  general  average  loss. 
Covington  v.  Robert*,  2  Bos.  &  P.  (N.R.)  378 ;  9 
B.  B.  669. 

Szpensei  of  getting  off  Stranded  Ship.]— 

Extraordinary  expenses  incurred  in  getting  off  a 
stranded  ship,  after  the  cargo  has  been  removed 
to  a  place  of  safety,  are  not  (in  the  absence  of 
exceptional  circumstances)  general  average  to 
which  the  owner  of  cargo  is  liable  to  contribute, 
although  the  goods  remain  in  the  control  of  the 
shipowner's  agents.  Waltheio  v.  Mavrojani,  39 
L.  J..  Ex.  81  ;  L.  B.  6  Ex.  116  ;  22  L.  T.  310— 
Ex.  Ch. 

Semble,  that  such  expenses  may,  as  against 
the  owner  of  cargo  so  removed  be  general 
average,  if  the  goods  cannot  be  otherwise  carried 
forward,  or  only  at  a  great  expense,  or  after  a 
delay  which  would  deteriorate  the  goods.    Ih. 

A  ship  laden  with  careo,  while  in  port,  was 
driven  ashore  on  the  5th  of  October  ;  the  cargo 
was  unshipped,  and  by  the  19th  was  landed  and 
warehoused  in  safety  under  the  superintendence 
and  control  of  the  shipowner's  agents ;  an  attempt 
was  then  made  to  float  the  vessel,  which  was 
abandoned  on  the  24th  of  November.  Subse- 
quently a  second  attempt  was  made,  which,  on 
the  31st  of  December,  succeeded  ;  the  ship  was 
taken  into  port  and  repaired,  and  after  reshipping 
the  cargo,  proceeded  to  its  destination  : — Held, 
that  the  expenses  of  getting  the  vessel  off  were 
sot  general  average  to  which  the  owners  of  cargo 
were  bound  to  contribute.    Ih. 

Expenses  incurred  in  getting  off  a  stranded 
ship,  and  taking  her  to  a  port  for  repair,  after 
the  entire  cargo  has  been  discharged  and  in 
safety,  are  not  chargeable  to  general  average, 
but  are  chargeable  to  a  particular  average  on 
the  ship  alone.  Joh  v.  Langton,  6  El.  &  Bl.  779  ; 
26  L.  J.,  Q.  B.  97  ;  3  Jur.  (N.8.)  109 ;  4  W.  B. 
641. 

A  ship  was  chartered  to  proceed  from  Liver- 
pool to  a  foreign  port,  and  there  load  a  return 
cargo,  for  freight,  payable  on  delivery  of  the 
home  cargo.  She  took  on  board  an  outward 
cargo,  sailed  and  was  driven  on  a  bank  by  a 
storm  near  Liverpool,  and  the  cargo  was  rescued 
from  her,  and  carried  to  Liverpool,  and  there 
warehoused  ;  the  ship  still  remaining  ashore  in  a 
situation  of  peril.      Some  days  afterwards,  the 


ship  was  got  off  and  taken  to  Liverpool,  where 
she  was  repaired,  and  again  took  the  cargo  on 
board  and  proceeded  on  her  voyage.  It  was 
agreed  between  the  insured  and  the  underwriters 
on  chartered  freight,  that  the  freight  was  to  be 
taken  as  liable  to  contribute  to  general  average  ; 
and  the  only  question  for  the  court  was,  whether 
the  expenses,  incurred  after  the  goods  were  in 
Liverpool,  in  getting  the  ship  off  without  which 
she  could  not  have  proceeded  on  her  voyage  or 
earned  the  chartered  freight,  were  general  average 
to  which  the  ship,  freight  and  cargo  were  to  con- 
tribute, or  were  chargeable  to  ship  alone,  or  were 
chargeable  on  any  other  principle  : — Held,  that 
as  the  ship  and  freight  were  both  in  peril,  and 
both  saved,  the  freight  must  contribute  as  well 
as  the  ship,  supposing  the  cargo  not  to  contribute. 
Moran  v.  Jone*,  7  El.  &  Bl.  523  ;  26  L.  J.,  Q.  B. 
187;  3  Jur.  (N.8.)  663  ;  5  W.  B.  503. 

But  the  court  drew  the  inference  of  fact,  that 
the  whole  saving  of  the  cargo  and  ship  was  one 
continued  transaction,  and  on  that  hypothesis  : — 
Held,  that  the  expenses  were  geneml  average, 
to  which  ship,  freight  and  cargo  must  contribute. 
Tb. 

Railing  Snnken  YeiBel.] — The  remuneration 
which  the  shipowner  is  obliged  to  pay  for  ser- 
vices rendered  in  raising  and  repairing  a  sunken 
ship  gives  a  claim  to  a  general  average  contribu- 
tion provided  such  services  appear  to  be  for  the 
joint  benefit  of  the  ship  and  cargo.  Xemp  v. 
Halliday,  6  B.  &  S.  723 ;  35  L.  J.,  Q.  B.  166 ; 
L.  B.  1  Q.  B.620;  12  Jur.  (N.S.)  582;  14  L.  T. 
762 ;  14  W.  B.  697— Ex.  Ch. 

Sonttling  Ship  to  eztingnish  Fire.] — Damage 
to  cargo  by  scuttling  a  ship  to  put  out  a  fire  is 
the  subject  of  general  average  contribution. 
Achard  v.  Ring,  31  L.  T.  647  ;  2  Asp.  M.  C.  422. 

There  is  no  valid  custom  excluding  the  loss 
from  general  average.    lb. 

The  plaintiff  chartered  a  ship  from  the  defen- 
dant, and  by  the  charterparty  it  was  provided, 
"  all  questions  of  general  average  to  be  settled 
according  to  the  custom  of  the  London  under- 
writers at  Lloyd's."  A  fire  broke  out  on  board, 
the  ship  was  scuttled  to  extinguish  it,  and  the 
cargo  was  damaged  thereby.  The  loss  was 
adjusted  as  genend  average,  and  the  plaintiff 
brought  his  action  to  recover  from  the  defendant 
the  ship's  contribution.  The  judge  directed  the 
jury  that  the  loss  was  general  average  according 
to  law,  and  the  question  was  whether  there  was 
a  valid  custom  excluding  such  loss  from  general 
average.  The  jury  found  that  no  such  custom 
existed,  and  the  verdict  was  entered  for  the 
plaintiff.    Ih. 

Ship  on  Eire  in  Harbour  —  Termination  of 
Adventure.] — To  pour  water  upon  the  cargo, 
pursuant  to  the  master's  orders,  for  the  purpose 
of  extinguishing  a  fire  which  had  broken  out  in 
a  ship's  hold,  is  a  general  average  act ;  and  if  the 
cargo  is  thereby  injured,  the  owner  is  entitled  to 
a  contribution.  Whilst  the  cargo  remains  on 
board  a  ship  after  her  arrival  at  the  port  of 
destination,  the  maritime  adventure  is  not 
terminated  so  as  to  absolve  the  owners  of  the 
cargo  and  the  ship  from  mutual  rights  and 
liabilities.  The  defendants  were  the  owners  of 
the  "  H.,"  which,  having  arrived  at  her  port  of 
destination  at  the  end  of  a  voyage,  unloaded 
about  1,300  tons  of  her  cargo ;  about  100  tons 
remained  on  board.    Whilst  she  was  lying  at  a 
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wharf,  a  fire  broke  out  in  her  hold  ;  and,  in 
order  to  extinguish  it,  her  master  caused  water 
to  be  poured  into  her,  whereby  some  goods, 
forming  part  of  the  cargo  and  belonging  to  the 
plaintins,  were  damaged.  The  "  H."  might  have 
been  scuttled  and  raised  again  ;  but  if  the  fire 
had  not  been  extinguished,  she  would  have  been 
in  peril  of  partial  destruction  : — Held,  that  the 
defendants  were  liable  to  contribute  by  way  of 
general  average  for  the  damage  done  to  the 
plaintiffs  goods.  Whitecro*a  Wire  Co.  v.  Sarillj 
51  L.  J.,  Q.  B.  426  ;  8  Q.  B.  D.  653  ;  46  L.  T. 
643  ;  30  W.  R.  588  ;  4  Asp.  M.  C.  531— C.  A. 

Bale  of  Cargo.] — ^A  claim  for  contribution  to 
general  average  arises  only  where  a  part  of  the 
cargo  is  sacrificed  for  the  preservation  of  the  ship, 
and  the  rest  of  the  cargo  from  an  impending 
danger  ;  not  where  a  part  of  the  cargo  is  sold  to 
raise  money  at  a  port  to  which  the  ship  has  put 
back  for  therepair  of  damage  incurred  by  ordinary 
perils  of  the  sea.  Ilallett  v.  Wigranij  9  C.  B. 
580  ;  19  L.  J.,  C.  P.  281. 

Deck  Cargoei — General  Prlnciplee  af  to  Jetti- 

aon.] — Where  goods  are  jettisoned  for  the  com- 
mon good,  the  loss,  as  a  rule,  comes  within 
general  average,  and  must  be  borne  proportion- 
ally "  by  those  interested."  To  this  rule  there  is 
an  exception,  viz.  that  deck  cargo  jettisoned  is 
not  entitled  to  general  average  contribution.  To 
this  exception,  however,  there  are  two  exceptions, 
viz.  that  coasting  vessels  are  without  the  excep- 
tion, and  also  those  cases  where  by  custom  the 
deck  cargo  is  one  customary  in  the  trade,  and, 
perhaps,  also  from  the  port.  It  is  said  that  there 
IS  a  further  exception,  viz.  where  by  agreement 
with  the  shipper  the  cargo  is  shipped  on  deck. 
We  are  of  a  different  opinion.  Per  cur.  in  Wright 
V.  Marwood,  50  L.  J.,  Q.  B.  643  ;  7  Q.  B.  D.  62  ; 
45  L.  T.  297  ;  29  W.  R.  673 ;  4  Asp.  M.  C.  451— 
C.A. 


Legality.] — ^A  declaration  by  shipowners, 


against  an  underwriter  of  a  time  policy,  upon 
the  hull  and  stores,  alleged  that  on  a  certain 
voyage  certain  pigs  were  shipped  on  board  the 
vessel,  and  that,  from  stress  of  weather,  it  became 
necessary,  for  the  preservation  of  the  vessel  and 
her  cargo,  to  throw  the  pigs  overboard,  by  reason 
whereof  the  plaintifEs,  in  respect  of  their  interest 
in  the  hull,  had  to  pay  a  proportionable  part  of 
the  value  of  the  pigs,  and  sustained  a  general 
average  loss.  A  plea,  that  the  pigs  thro^ii  over- 
board had  been  stowed  on  the  deck,  by  reason 
whereof  the  defendant  was  not  liable  to  contri- 
bute any  average  loss  sustained  by  their  jettison, 
is  bad,  as  the  mere  fact  of  stowing  the  pigs  on 
deck  is  no  answer  to  the  action.  Millward  v. 
HihbeH,  2  G.  &  D.  142 ;  3  Q.  B.  120  ;  11  L.  J., 
Q.  B.  137  ;  6  Jur.  706. 

Deck-cargo  (timber)  lawfully  laden,  pursuant 
to  charterparty,  having  broken  adrift  in  conse- 
quence or  stormy  weather,  and  impeding  the 
navigation  and  endangering  the  safety  of  the 
vessel,  was  necessarily  thrown  overboard : — 
Held,  that  the  shipper  was  entitled  to  claim 
general  average  in  respect  thereof,  as  against  the 
shipowner.  Johfuton  v.  Chapman^  1 9  C,  B.  (N.8.) 
563;  35  L.  J.,  C.  P.  23;  15  L.  T.  70;  14  W.  R. 
264. 

In  order  to  make  the  jettison  of  cargo  the  sub- 
ject of  a  general  average  contribution,  the  facts 
must  be  established  that  there  was  a  maritime 
peril;  that   the  sacrifice  made  was  to  avert  a 


danger  common  to  the  whole  adventure,  and  that 
such  sacrifice  was  voluntary.    Ih. 

The  plaintifEs  shipped  certain  cattle  as  a  deck 
cargo  on  board  the  defendant's  vessel ;  during 
the  voyage  a  storm  arose,  and  owing  to  stress  of 
weather  the  master  jettisoned  the  deck  cargo  by 
throwing  the  cattle  overboard.  The  act  of  jetti- 
son was  proper  and  necessary  on  the  part  of  the 
master  for  tne  safety  of  the  defendant's  vessel : 
— Held,  that  the  plaintifEs  could  not  recover 
from  the  defendants  a  general  average  contribu- 
tion for  the  loss  of  the  cattle.  Johnson  v.  Chap- 
man (19  0.  B.  (N.8.)  563)  commented  on.  Wright 
V.  Marwoodf  supra. 

Custom  as  to  Liability  in  respeot  of] — A 


custom  that  underwriters  are  not  liable,  under 
the  ordinary  form  of  policy,  for  general  average 
in  respect  of  the  jettison  of  goods  stowed  on  deck, 
is  a  valid  custom,  and  does  not  contradict  the 
terms  of  the  policy.  Miller  v.  Tetherington,  7 
H.  &  N.  954  ;  31  L.  J.,  Ex.  363 ;  8  Jur.  (N.S.) 
1039  ;  9  L.  T.  231 :  10  W.  R.  35^— Ex.  Ch.  See 
also  Harley  v.  Millward^  1  Jones  &  C.  224. 

Deek  Cargo  at  Xerchant's  Bisk.] — Bur- 


ton  V.  English,  53  L.  J.,  Q.  B.  138  ;  12  Q.  B.  D. 
218  ;  49  L.  T.  768  ;  32  W.  B.  655  ;  6  Asp.  M.  C. 
187,  ante,  col.  587. 

Custom  as  to  Deok  Cargo.] — Da  Costa  v. 


Edmunds,  4  Camp.  142  ;  2  Chit.  227  ;  16  R.  R. 
763.  Gould  V.  Oliver,  4  Bing.  (N.c.)  134 ;  5 
Scott,  445  ;  7  L.  J.,  C.  P.  68  ;  2  Man.  &  Gr.  208  ; 
2  Scott  (N.R.)  241  ;  ante,  col.  503. 

What  Beeoverable  —  <*Aocording  to  British 
Custom."] — A  ship  was  lying  at  anchor  in  port 
with  a  general  cargo  on  board,  when  a  fire  broke 
out  in  the  forehold.  Every  effort  was  made,  but 
without  success,  to  extinguish  the  fire  by  throwing 
water  down  the  hatchways  and  upon  the  cargo. 
Finally,  a  hole  was  cut  in  the  side  of  the  ves^, 
and  her  fore  compartment  filled  with  water.  This 
extinguished  the  fire,  and  if  it  had  not  been  done 
the  cargo  would  have  been  destroyed,  and  the  ship 
seriously  damaged  if  not  rendered  a  total  wreck. 
Part  of  a  quantity  of  bark  shipped  on  board 
was  damaged  or  destroyed  by  the  water  which 
was  poured  or  let  into  the  vessel  to  extinguish 
the  fire.  The  bark  was  shipped  under  a  bill  of 
lading,  which  contained  the  words,  *'  average,  if 
any,  to  be  adjusted  according  to  British  custom." 
It  is  the  practice  of  British  average  adjusters  in 
adjusting  losses  to  treat  a  loss  occasioned  by 
water  in  the  manner  above  described  as  not  a 
general  average  loss  : — Held,  whether  or  not  the 
loss  was,  according  to  the  general  law  of  England, 
the  subject  of  a  general  average  contribution,  that 
the  words  "  British  custom"  in  the  bill  of  lading 
must  be  taken  to  mean  the  practice  of  British 
average  adjusters,  so  that  the  claim  for  general 
average  was  expressly  excluded.  Steioarty.  West 
Indian  and  Paeific  Steamship  Co.^i2  L.  J.,  Q.  B. 
191  ;  L.  R.  8  Q.  B.  362  ;  28  L.  T.  742  ;  21  W.  R. 
953  ;  1  Asp.  M.  C.  528— Ex.  Ch. 

On  Foreign  Insuranees.] — An  insurer  of 

goods  in  a  foreign  country  is  not  liable  to  indem- 
nify the  assured  (a  subject  of  that  country)  who 
is  obliged  by  the  decree  of  a  court  there  to  pay 
contribution  to  a  general  average,  which  by  the 
law  of  this  country  could  not  have  been  demanded, 
where  it  does  not  appear  that  the  parties  con- 
tracted upon  the  footing  of  some  usage  among 
merchants  obtaining  in  the  foreign  country,  to 
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treat  the  same  as  general  average,  but  such  usage 
is  to  be  collected  merely  from  the  recitals  and 
assumption  made  in  the  decree.  Power  v.  W?i  it- 
viin-e,  4  M.  &  S.  141  ;  16  R.  B.  416. 

Praetice  of  Average  A4jiut6n  ii  not  Syidenee 
of  Ciutoin  of  Trade.] — A  long  continued  practice 
of  average  adjusters  who  prepare  their  state- 
ments according  to  the  law  as  laid  down  by  the 
courts  is  no  evidence  of  such  a  custom  or  usage 
of  trade  as  can  be  impliedly  incorporated  in  a 
contract  between  a  shipowner  and  owner  of 
cargo.  The  defendants,  who  were  the  owners  of 
cargo,  in  an  action  against  them  by  the  ship- 
owner to  recover  a  general  average  contribution 
in  respect  of  expenses  caused  by  the  ship  putting 
into  a  port  of  refuge,  landing,  storing,  and  reship- 
ping  tne  cargo,  and  leaving  the  port,  alleged  a 
custom  of  trade  that  in  such  a  case  the  expenses 
incurred  in  and  about  warehousing  the  cargo 
were  apportioned  among  the  owners  of  the  cargo 
alone,  and  the  expenses  of  reshipping  the  cargo, 
port  dues,  &c.,  were  borne  by  the  owners  of  the 
ship  and  freight.  Several  witnesses  were  called 
who  gave  evidence  to  the  effect  that  for  sixty  or 
seventy  years  the  practice  of  average  adjusters 
had  been  as  stated  by  the  defendants,  but  that, 
in  consequence  of  the  decision  in  Attwood  v. 
Sellar,  infra,  some  average  adjusters  had  altered 
their  mode  of  adjustment  in  such  a  case  : — Held, 
that  this  WAS  not  evidence  of  a  custom  of  trade 
which  could  be  left  to  the  jury.  Srewtdsen  v. 
Wallace,  46  L.  T.  742  ;  30  W.  R.  841  ;  4  Asp. 
M.  C.  660. 


BxpensM   of    Warehonting,    fto.,    and 


Charges  on  YesBel  leaving  Port.] — ^Where  a 
vessel  goes  into  a  port  of  refuge,  in  conset^uence 
of  an  injury  to  her  which  is  itself  the  subject  of 
general  average,  the  expenses  of  warehousing 
and  reloading  goods  necessarily  unloaded  for  the 
purpose  of  repairing  the  injury,  and  expenses 
incurred  for  pilotage  and  other  charges  on  the 
vessel  leaving  the  port,  are  the  subject  of  general 
average.  The  practice  of  average  adjusters  to 
the  contrary  held  to  be  contrary  to  law.  Att- 
wood V.  Sellar,  49  L.  J.,  Q.  B.  616  ;  5  Q.  B.  D. 
286  ;  42  L.  T.  644  ;  28  W.  R.  604  ;  4  Asp.  M.  C. 
283— C.  A. 

A  ship  on  her  voyage  began  to  leak  dangerously. 
The  master,  for  the  good  of  all  concerned,  put 
into  a  port  of  refuge  for  repairs  ;  where  the 
cargo  was  for  the  benefit  of  all  concerned,  landed 
for  repairs.  It  was  then  reloaded  and  the  voyage 
completed  : — Held,  that  the  cargo  owners  were 
not  chargeable  with  general  average  contribu- 
tion in  respect  of  the  expenses  of  reshipping  the 
cargo.  Srensdtm  v.  Wallace,  64  L.  J.,  Q.  B.  497  ; 
10  App.  Cas.  404  ;  52  L.  T.  901 ;  34  W.  R.  369  ; 
6  Asp.  M.  C.  463— H.  L.  (E.) 

Wages  and  EzpenseB  in  Port  of  Diitreis,  not 
Oeneral  Average.] — Extraordinary  wages  and 
provisions  expended  whilst  a  ship  is  in  a  port  of 
distress  for  repairs  are  not  the  subject  of  general 
average,  except  in  case  of  urgent  necessity. 
Lateward  v.  Curling.  1  Park,  Ins.  (8th  ed.)  288  ; 
and  see  Fletclier  v.  Poole,  ante,  col.  1130. 

Sue  and  Labour  Clanie.] — See  6,  Expenses — 
Sue  and  Labour  Clause,  infra,  col.  1224. 

b.  Warranty  agrainst. 

Extent  of.] — An  insurance  free  from  average, 
unless  general  does  not  extend   to  the  damage 


received  by  goods  in  a  storm.  WiUan  v.  Smith, 
1  W.  BL  507  ;  3  Burr.  1550. 

Xemorandtun — Biee.  ] — Rice  is  not  com  within 
the  meaning  of  the  usual  memorandum  of  a  policy. 
Scott  V.  Bourdillon,  2  Bos.  &  P.  (N.R.)  213. 

Partial  Loii — Xemorandnm — Peat — Com — 

Halt.] — Peas  arrived  damaged  and  were  sold  for 
three-fourths  less  than  the  freight : — Held,  that 
as  the  goods  mentioned  in  the  memorandum 
arrived  the  underwriters  were  not  liable.  Ma4on 
V.  Shurray,  1  Park,  Ins.  (8th  ed.)  253. 

But  the  word  "  corn  "  includes  peas  and  beans. 

And  malt  is  com  within  the  meaning  of  the 
clause  in  a  policy  to  be  free  from  average,  &c. 
Moody  V.  Surridge,  2  Esp.  633  ;  5  R.  R.  575. 

On  the  memorandum  "  free  from  average  under 
SI.  per.  cent.,"  the  underwriter  is  liable  for  the 
amount  of  the  aggregate  of  several  partial  losses, 
each  less  than  SI.  per  cent.,  but  amounting 
together  to  more.  Blackett  v.  Moyal  Exchange 
Assurance  Co.,  2  C.  &  J.  244  ;  2  Tyr.  266  ;  1  L.  J., 
Ex.  101. 

Insurance  on  goods  with  the  usual  memo- 
randum, "corn,  fish,  &c,,  warranted  free  from 
average,  unless  general,  or  the  ship  should  be 
stranded."  A  quantity  of  fish,  part  of  the  goods 
insured,  was  so  much  damaged  by  the  perils  of 
the  sea,  that,  on  putting  into  the  port  of  Lisbon, 
on  a  survey  by  the  board  of  health  at  that  place, 
the  fish  was  declared  to  be,  and  in  fact  wus,  of 
no  value  : — Held,  that  this  is  not  a  total  loss  of 
the  fish.     Cocki?ig  v.  Fraser,  4  Dougl.  295. 

Under  a  similar  memorandum  in  a  policy  of 
insurance  on  an  electric  cable,  the  subject  of 
insurance  in  the  valuation  clause  being  expressed 
as  "on  one  1,000/.  share  in  the  A.  B.  Telegraph 
Company,  said  share  valued  at  1,100/. "  ;  where 
a  portion  of  the  cable  was  lost  by  peril  of  the 
sea,  and  a  portion  by  perils  not  insured  against : 
— Held,  that  the  warranty  against  partial  average 
was  applicable,  and  consequently  that  the  assured 
could  not  recover  unless  a  loss  of  SI.  per  cent, 
had  been  sustained.  Paterson  v.  Harris,  1  B. 
&  8.  336  ;  30  L.  J.,  Q.  B.  354  ;  7  Jur.  (N.S.)  1276  ; 
5  L.  T.  53  ;  9  W.  R.  743. 

Held,  also,  that  in  assessing  the  damages,  the 
value  of  the  whole  cable  that  ever  was  exposed 
to  peril,  including  the  portion  lost,  must  be 
ascertained  according  to  its  cost,  when  shipped 
free  on  board  ;  and  that  the  proportion  between 
that  value  and  the  loss  actually  incurred  by  the 
perils  insured  against  would  give  the  percentage 
payable  by  each  underwriter  on  his  subscription. 

n. 

Held,  also,  that  in  applying  this  principle, 
that  portion  of  the  cable  which  was  lost  in  a 
first  attempt  to  lay  down  the  cable,  and  which 
it  became  necessary  to  replace  by  new  cable, 
should  be  estimated  at  the  cost  of  the  substi- 
tuted cable ;  but,  as  regarded  a  portion  of  the 
lost  cable  which  was  taken  out  as  superfluous 
cable,  by  way  of  a  provision  against  accident,  it 
might  be  reasonable  to  consider  how  far  such 
cable,  if  not  lost,  would  have  been  depreciated 
in  marketable  value  by  having  been  coiled  in  the 
hold  of  a  vessel  or  by  other  circumstances.    Ih. 

Damages  for  Colliiion.] — Insurance  on  a  ship 
"V.,"  with  the  usual  warranty  as  to  average. 
The  ship  having  come  into  collision  with  another 
ship,  and  proceedings  being  instituted  for  the 
damage  done  to  the  other  ship,  the  matter  was 
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referred  to  arbitrators,  who  awarded  that  each 
ship  should  bear  half  of  the  aggregate  loss.  The 
ship  **  v./*  on  the  settlement,  had  to  paj  a 
balance  to  the  other  ship  : — Held,  not  to  be  a 
loss  to  which  the  underwriters  were  liable.  De 
Vavx  v.  Salvador,  4  A.  &  £.  420  ;  6  N.  &  M.  713  ; 
1  H.  &  W.  751  ;  5  L.  J.,  K.  B.  134. 

Xxpenses  of  Crew.] — Held,  also,  that  the 
expense  of  the  wages  and  provisions  of  the  crew 
of  the  "  v.,"  during  the  time  she  was  detained  in 
repairing  damage  done  to  herself  by  perils  of 
the  sea,  was  not  such  a  loss.    lb, 

Straadiikg — Goods  Iiifiired  in  Ship  and  in 
Craft — Conttraetion  of  Valued  Polioy--Adyanc6d 
Prdght  ineludod.] — By  a  policy  of  insurance 
certain  maize  was  insured,  as  to  part,  from  San 
Nicolas,  and,  as  to  the  remainder,  from  Buenos 
Ayres,  for  a  voyage  to  the  United  Kingdom,  free 
from  particular  average,  unless  the  ship  or  craft 
should  be  stranded.  The  policy  included  all 
risks  of  steam  navigation,  and  in  craft,  tranship- 
ment, or  while  waiting  transit.  The  maize  was 
valued  in  the  policy  at  7,940Z.  *'  (included  1,36U. 
6jr.  6d.  for  advance  on  freight)."  Between  San 
Nicolas  and  Buenos  Ayres  the  ship  stranded, 
and  a  portion  of  the  cargo  was  discharged  into 
lighters,  and  part  was  wetted  and  part  lost. 
The  ship  got  off,  and  at  Buenos  Ayres  was  sur- 
veyed, and  was  admitted  by  both  parties  to  be 
seaworthy  to  continue  her  voyage,  and  there- 
upon the  discharged  cargo  was  reshipped,  together 
with  the  Buenos  Ayres  portion  of  the  maize, 
which  had  been  awaiting  the  ship  in  lighters. 
On  the  voyage  to  Europe  a  large  part  of  the 
cargo  was  lost  and  the  remainder  damaged  owing 
to  perils  of  the  seas.  In  an  action  raising  the 
question  as  to  the  amount  of  damage  recoverable 
by  the  assured  under  the  policy  : — Held,  that, 
the  stranding  having  occurred  before  the  Buenos 
Ayres  portion  of  the  maize  was  on  board,  the 
assured  were  not  entitled  to  recover  for  particular 
average  loss  in  respect  of  it,  but  only  in  respect 
of  the  maize  shipped  at  San  Nicolas : — Held, 
also,  that  the  assured  were  not  entitled  to  have 
the  particular  average  loss  calculated  on  the 
valuation  stated  in  the  policy,  without  deduction 
of  the  amount  of  the  freight  advanced.  Thames 
and  Mersey  Marine  Insurance  Co,  v.  Pitts, 
[1893]  1  Q.  B.  476  ;  5  R.  168  ;  68  L.  T.  624  ;  41 
W.  R.  346  ;  7  Asp.  M.  C.  302. 

Damage  to  Goods.] — ^Where  articles  essentially 
different  in  nature  and  kind  are  insured  under  a 
general  description,  as  "master's  effects,"  war- 
ranted free  from  all  average,  the  warranty  is 
divisible,  and  means  that  the  insurere  are  not  to 
be  liable  for  any  partial  loss,  but  are  to  be  liable 
for  a  total  loss  of  any  of  the  specific  articles 
insured  under  that  description.  Duff  v.  Ma^' 
kenzie,  3  C.  B.  (N.8.)  16  ;  26  L.  J.,  C.  P.  313  ;  3 
Jur.  (N.8.)  1025. 

Insurance  at  and  from  C.  to  L.  on  goods  in 
a  ship  by  name,  until  the  same  should  be  there 
safely  discharged  and  landed,  rice  free  of  par- 
ticular average,  and  the  ship,  with  rice  and  other 
goods,  arrived  within  the  limits  of  the  port  of 
L.  :  but  before  she  could  be  brought  to  her  moor- 
ings, or  be  at  all  unloaded,  ran  aground  and 
was  wrecked,  and  the  whole  cargo  was  greatly 
damaged,  and  was  taken  out  of  ber  in  craft,  and 
carri^  to  the  consignees  at  L.  and  sold,  and  pro- 
duced upon  the  whole  little  more  than  sufficient 
to  pay  freight  and  salvage  ;  but  the  rice  did  not 
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produce  sufficient  to  pay  the  freight : — Held, 
that  this  was  a  case  of  particular  average  only, 
and  therefore,  as  to  the  rice,  the  underwriter 
was  exempted  by  the  warranty.  Glennie  v. 
London  Asturance  Co.,  3  M.  &  S.  371  ;  15  R.  R. 
276. 

Upon  a  policy  on  goods  free  from  particular 
aveitige,  no  damage  short  of  the  absolute  destruc- 
tion of  the  thing  insured  will  amount  to  a  total 
loss.  Xatone  v.  If  addon,  9  C.  B.  30  ;  19  L.  J., 
C.  P.  161. 

A  cargo  of  corn  was  insured  free  from  average, 
on  a  voyage  from  Dantzic  to  Hull,  by  the  ship 
^*  Isabella."  In  the  course  of  the  voyage  the 
vessel  and  cargo  sustained  damage  by  the  sea, 
and  in  consequence  the  vessel  was  obliged  to  put 
into  a  port  in  Norway,  and  there  the  corn  was 
taken  out  for  the  purpose  of  drying  it,  and 
repairing  the  vessel,  and  so  enabling  her  to  pro- 
ceed to  England  with  the  com  when  dried.  The 
com,  however,  when  taken  out  appeared  to  have 
received  considerable  damage  ;  and  the  master, 
after  calling  in  advice,  resolved  to  sell  it,  and  it 
was  accordingly  sold  (after  having  been  par- 
tially dried)  as  damaged  com.  is  the  port  in 
Norway : — Held,  that  the  insured  couLd  not 
recover  as  for  a  total  loss,  unless  the  com  was  in 
such  a  state  in  the  ix)rt  in  Norway  as  that,  when 
brought  home,  it  could  not  have  been  sold  for 
an  amount  exceeding  the  expense  of  drying  and 
bringing  it  home  ;  and  that  it  was  not  a  proper 
question  to  leave  to  the  jury,  whether  a  prudent 
uninsured  owner  would,  under  similar  circum- 
stances, have  sold  the  corn  at  the  port  in  Norway. 
Reimer  v.  Ringrose,  6  Ex.  263  ;  20  L.  J.,  Ex.  175. 

An  insurance  was  effected  upon  wheat  shipped 
in  bulk,  and  valued  at  1,6002.,  warranted  free 
from  average  except  general,  or  the  ship  were 
stranded.  On  the  voyage  the  ship  met  with 
tempestuous  weather,  and  made  considerable 
water ;  and  in  pumping  it  out,  wheat  to  the 
value  of  about  Ibl.  was  pumped  out  with  the 
water  and  lost : — Held,  that  the  assured  could 
not  recover  as  for  a  total  loss  of  the  part  so  lost. 
HUls  V.  Lo-ndon  Assurance  Corporation,  5  M.  & 
W.  669  ;  9  L.  J.,  Ex.  25. 

A  policy  was  effected  on  a  ship  and  her  cargo 
of  guano,  which  contained  the  following  clause  : 
— "  free  from  all  average  or  claim  arising  from 
jettison  or  leakage,  unless  consequent  upon 
stranding,  sinking,  or  fire."  During  the  voyage 
the  ship,  by  tempestuous  weather,  became  leaky, 
and  was  compelled  to  put  into  port,  and  was 
there  found  unfit  to  proceed  on  her  voyage, 
which  was  abandoned,  and  the  ship  and  goods 
sold : — Held,  that  the  assured  were  entitled  to 
recover  as  for  an  "average  loss.  Carr  v.  Royal 
Exchange  Assntranjce  Corporation,  5  B.  &  S.  433  ; 
33  L.  J.,  Q.  B.  63  ;  10  Jur.  (N.S.)  316  ;  10  L.  T. 
265  ;  12  W.  R.  127. 

Freight.] — A  policy  contained  a  stipulation 
that  "freight  was  warranted  free  from  average 
under  hi.  per  cent,  unless  general."  The  interest 
assured  was  described  as  "money  advanced  to 
the  assured  as  owner  of  the  ship,  on  account  of 
freight  of  the  cargo  loaded  on  board  her  and 
subject  to  the  risk  of  the  voyage  "  : — Held,  that 
this  was  an  insurance  of  freight  and  liable  to 
general  average.  Hall  v.  Jan»on,  4  El.  &  Bl. 
600  ;  3  C.  L.  K.  737  ;  24  L.  J.,  Q.  B.  97  ;  1  Jur. 
(N.S.)  671  ;  3  W.  R.  213. 

As  to  what  is  a  Stranding.] — See  ante, 
col.  1093. 

40 
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'*  Free  fh>m  Average  under  8  per  cent,  unless 
general" — Time  Policy  —  Losses  on  separate 
Voyages.] — In  a  valued  time-policy  of  marine 
insurance  the  ship  and  freight  were  warranted 
free  from  average  under  3  per  cent.,  unless 
general,  or  the  ship  be  stranded,  sunk,  or  burned. 
The  ship  made  several  voyages  during  the  period 
insured,  and  incurred  particular  average  losses. 
Such  losses  on  any  one  voyage  did  not  amount 
to  3  per  cent.,  but  the  total  of  all  the  losses  on 
all  the  voyages  exceeded  3  per  cent.  In  an 
action  by  the  assured  on  the  policy  : — Held,  that 
the  plaintiffs  were  not  entitled  to  recover,  for 
although  the  separate  losses  on  each  voyage 
could  be  added  together,  yet  the  losses  occurring 
on  distinct  and  separate  voyages  could  not  be 
added  together  so  as  to  bring  the  amount  of  the 
losses  up  to  3  per  cent.  Stewart  v.  Merchunt 
Marine  Insurance  Co,,  55  L.  J.,  Q.  B.  81 ;  16 
Q.  B.  D.  619  ;  63  L.  T.  892  ;  34  W.  R.  208  ; 
5  Asp.  M.  C.  506— C.  A. 

**  Free  fhtm  Particular  Average  unless  the  Ship 
he  stranded '' — Insured  CK>ods  not  on  Board  at 
Time  of  Stranding.] — ^The  stranding  referred  to  in 
a  policy  on  goods  in  the  usual  memorandum 
"  warranted  free  from  particular  average  unless 
the  ship  be  stranded "  is  a  "  stranding  of  the 
ship  "  whilst  the  insured  goods  are  on  board  her. 
Th£  AUaoe-Lorraine,  62  L.  J.,  Adm.  107  ;  [1893] 
P.  209  ;  1  R.  632 ;  69  L.  T.  261 ;  42  W.  R.  112  ; 
7  Asp.  M.  C.  362. 

Where,  therefore,  rice  insured  under  a  policy 
containing  the  above  memorandam,  was  un- 
loaded from  the  ship  in  which  it  had  been 
originally  shipped  and  taken  on  shore  at  a  port 
of  refuge  in  order  that  the  ship  might  be  re- 
paired, and  the  ship  stranded  whilst  the  cargo 
was  on  shore : — Held,  that  the  warranty  pre- 
vented the  underwriters  being  liable  for  a 
particular  average  loss  on  the  rice  occurring 
when  the  rice  had  been  transhipped  and  was 
being  carried  to  its  destination  in  another 
bottom.    Ih, 

Free  from  Average  under  £8  per  cent,  unless 
Ship  he  *'humt.''] — A  ship  was  insured  under  a 
Lloyd's  policy  containing  the  iisual  form  of 
memorandum — viz.  :  "  And  all  other  goods,  also 
ship  and  freight,  are  warranted  free  from  average 
under  3Z.  per  cent.,  unless  general,  or  the  ship  be 
stranded,  sunk,  or  burnt "  : — Held,  that  a  ship  is 
not  "  burnt "  within  the  meaning  of  the  memo- 
randum where  fires  that  have  broken  out  in  the 
coal  bunkers  have  consumed  some  of  the  ship's 
coals,  and  done  some  slight  damage  to  tne 
structure  of  the  ship  itself,  but  have  occasioned 
no  interruption  of  the  voyage  and  no  interference 
with  the  navigation  of  the  ship.  The  QUidiret 
63  L.  J..  Adm.  45  ;  [1894]  P.  48  ;  6  R.  665  ;  69 
L.  T.  706  ;  42  W.  R.  97  ;  7  Asp.  M.  C.  395— C.  A. 

It  cannot  be  laid  down  as  a  definition  ap- 
plicable to  every  case  that  a  ship  is  "  burnt " 
within  the  meaning  of  the  memorandum,  when- 
ever the  injury  by  fire  is  sufficient  to  render 
the  ship  temporarily  unnavigable.  Whether  a 
partial  burning  does  or  does  not  constitute  the 
ship  a  "  burnt "  ship  is  an  inference  to  be  drawn 
in  each  particular  case  by  the  jury  (or  judge 
sitting  as  a  jury)  from  the  actual  facts  in  each 
particular  case.    Ih. 

Free  from  Average  under  Three  per  cent, 
unless  General — General  and  Particular  Average 
not  added  together.] — Under  the  memorandum 


in  a  marine  policy  by  which  the  subject-matter 
of  insurance  is  warranted  free  from  average 
under  a  certain  amount  per  cent.,  unless  general, 
or  the  ship  be  stranded,  sunk,  or  burnt,  a  general 
average  loss  cannot  be  added  to  a  particular 
average  loss  to  make  up  a  loss  amounting  to  the 
specified  percentage.  A  ship  was  insured  by  a 
policy  expressed  to  be  against  all  losses  which 
could  not  be  recovered  under  an  ordinary  Lloyd's 
policy  by  reason  of  the  Insertion  therein  of  the 
memorandum  against  average  under  three  per 
cent.,  unless  general,  or  the  ship  be  stranded, 
sunk  or  burnt.  The  ship  while  covered  by  the 
policy  through  stress  of  weather;  incurred  a  par- 
ticular average  loss ;  and  further  damage  to  her 
was  incurred  under  such  circumstances  as  to 
constitute  a  general  average  loss.  The  particu- 
lar average  loss  did  not  amount  to  three  per  cent, 
of  her  value,  but  the  general  and  particular 
average  losses  taken  together  did  amount  to  such 
percentage  : — Held,  that  the  assured  were  en- 
titled to  recover  the  particular  average  loss  under 
the  policy.  Price  v.  -41  Ships'  Small  Damage 
Innirance  Agsociation,  58  L.  J.,  Q.  B.  269  ;  22 
Q.  B.  D.580;  61L.T.278;  37W.R.566;  6A^. 
M.  C.  435— C.  A. 


Xode  of  ascertaining  whether  Lost  ex- 


ceeded 8  per  cent.] — A  time  policy  on  ship  con- 
tained the  warranty  "  free  from  average  under  3 
per  cent."  During  a  voyage  covered  by  the  policy 
the  ship  sustained  (without  its  being  discovered) 
a  fracture  of  her  stem- post  owing  to  perils  of  the 
sea,  being  a  particular  average  loss  within  the 
policy.  The  voyage  having  been  completed  and 
the  cargo  deliver^  the  ship  was  put  into  dry 
dock  for  the  purpose  only  of  being  cleaned, 
scraped,  and  painted,  being  in  such  a  state  that 
no  prudent  owner  would  have  put  to  sea  again 
without  having  her  cleaned  and  scraped.  When 
the  ship  was  put  into  dry  dock  the  injury  was 
for  the  first  time  discovered,  and  the  necessary 
repairs  were  then  effected,  and  the  ship  was  dis- 
charged from  dry  dock  on  the  eighth  day, 
repaired,  cleaned,  scraped,  and  painted.  Had 
she  required  nothing  but  cleaning,  scraping,  and 
painting,  she  might  have  been  discharged  on  the 
evening  of  the  third  day.  The  repairs  alone, 
without  cleaning,  &c.,  would  have  taken  the 
whole  eight  days.  If  the  whole  or  half  of  the 
dock  dues  for  the  first  three  days  ought  to  be 
charged  against  the  underwriters  in  account, 
there  was  a  particular  average  loss  exceeding  3 
per  cent.  If  the  cost  of  the  repairs  plus  the  dock 
charges  for  the  last  five  days  were  alone  to  be 
charged  against  the  underwriters,  there  was  not 
a  particular  average  loss  of  3  per  cent.  If  the 
dock  charges  for  the  first  three  days  ought  to  be 
attributed  partly  to  the  repairs  and  partly  to  the 
cleaning,  &c.,  then  (so  far  as  the  apportionment 
was  a  question  of  fact)  it  was  to  be  taken  that 
one-half  of  those  charges  should  be  attributed  to 
each  purpose  : — Held,  that  although  a  contract  of 
marine  insurance  is  a  contract  of  indemnity,  and 
though  the  result  would  be  that  the  shipowners 
would  be  relieved  of  part  of  the  dock  charges 
which  they  would  otherwise  have  had  to  pay 
themselves,  they  were  entitled  to  have  the  dock 
charges  for  the  first  three  days  apportioned 
between  the  repairs  on  the  one  hand  and  the 
cleaning,  &c.,  on  the  other  ;  that  the  apportion- 
ment should  be  one-half  to  each  purpose,  and 
that  there  had  therefore  been  a  particular  average 
loss  exceeding  3  percent.  Marine  Iwturanee  Cb,  v. 
Cliina  Trans-Paeijic Steamship  Co.,  66  L.  J.,  Q.  B. 
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100  ;  11  App.  Cas.  578  ;  55  L.  T.  491  ;  35  W.  R. 
169  ;  6  Asp.  M.  C.  6S— H.  L.  (E.) 

Ship  Becked  for  Bepairi — Surrey  in  Dock— Ap- 
portionment of  Szpeneei.] — During  a  voyage 
covered  by  a  policy  underwritten  by  the  de- 
fendants a  vessel  sustained  damage,  and  was 
subsequently  put  into  dry  dock  for  the  purpose 
of  effecting  repairs.  The  survey  of  the  vessel 
for  the  purpose  of  renewing  her  classification  in 
Lloyd's  Register  was  not  due  for  some  months, 
but  the  owners  took  advantage  of  her  being  in 
dry  dock  to  have  the  survey  made,  and  her 
classification  was  renewed : — Held,  that  the  dock 
expenses,  so  far  as  they  were  common  to  the 
repairs  and  to  the  survey,  ought  to  be  appor- 
tione<l  in  equal  moieties  between  the  owners 
and  the  underwriters.  Marine  Insurance  Co.  v. 
China  Tran^-Pacific  Steanmhip  Co,  (supra)  fol- 
lowed. Huabtm  Steamshiu  Co.  v.  Lofidon  Assur- 
ance, 66  L.  J.,  Q.  B.  841 ;  [1897]  2  Q.  B.  456  ;  77 
L.  T.  402. 

Average  Payable  upon  Separate  Packages — 
LoiB  on  whole  exceeding  8  per  cent.] — By  the 
terms  of  a  policy  the  assurer  binds  himself  to  pay 
average  separately  on  each  package  of  the  goods 
insured.  This  stipulation  does  not  preclude  the 
assured  from  recovering  an  average  loss  \i\)on  the 
whole  exceeding  3  per  cent,  under  the  usual  clause 
in  the  policy.  And  in  such  case,  although  several 
packages  remain  uninjured,  they  are  to  be  in- 
cluded in  the  average.  Ifagedorn  v.  Wkituwre^ 
1  Stark.  157. 

Ooods  part  saved— Warranty  against  Particu- 
lar Average.] — See  Uedhurg  v.  Pearson,  7  Taunt. 
154,  and  cases  supra  6,  Total  Loss. 

Warranted  free  ft'om  Damage  except  by  Contact 
with  Sea  Water— Ooods  part  wetted,  part  sold 
under  snspicion  of  Damage.] — See  Cator  v. 
Great  Western  Insurance  Co.  of  yew  York,  ante, 
col.  1228. 

Xemorandnm— Salt.] — Semble,  "  salt "  in  the 
memorandum  does  not  include  saltpetre.  Journu 
V.  Bourdi/fn,  1  Park,  Ins.  (8th  ed.)  246. 

Warranted  free  fhim  all  Average  and  without 
Benefit  of  Salvage — Wagering  policy.] — See 
Keith  V.  Protection  Marine  Insiiratwe  Co.  ante, 
col.  1188. 

4.  Adjustment. 
a.  Persons  Adjusting. 

Agent.] — If  it  is  established  that  an  agent  has 
authority  to  sign  a  policy  for  an  underwriter, 
it  follows  that  he  has  authority  to  adjust  it. 
Richardson  v.  Anderson,  1  Camp.  43,  n.  ;  10 
R.  R.  628,  n. 

So,  if  a  person  allows  his  agent  to  underwrite 
and  settle  losses  for  him,  he  gives  him  an  implied 
authority  to  refer  a  dispute  about  a  loss  to  arbi- 
tration, and  is  bound  by  such  act  of  the  agent. 
Ooodson  V.  Brooke,  4  Camp.  163. 

A  plea  of  payment  to  an  action  by  A.,  upon  a 
policy  effected  by  A.  as  agent,  is  supported  by 
an  indorsement  on  the  policy  by  A.,  purporting 
that  the  loss  had  been  adjusted,  and  the  balance 
due  from  the  defendant  to  A.  paid,  although  the 
principal  has  not  authorised  such  a  settlement. 
Gibson  v.  Winter,  2  N.  &  M.  737  ;  5  B.  &  Ad.  96. 

Insurance  Broker.] — If  nn  insurance  broker 
keeps  a  ix)licy  he  has  effected  in  his  hands,  he  is 


bound  to  use  reasonable  diligence  to  procure  the 
underwriters  to  settle  and  pay  any  loss  that  may 
happen  u{)on  it.  Bousjiela  v.  Creswell,  2  Camp. 
545  ;  11  R.  R.  794. 

Where  a  policy  w^as  delivered  to  a  bi-oker  for 
the  purpose  of  settling  a  loss,  which  was  adjusted 
by  the  underwriter,  payable  at  a  month,  and  the 
broker  charged  such  underwriter  in  account  for 
the  loss,  and  transmitted  an  account  to  the 
assured,  in  which  he  stated  himself  to  be  debtor 
for  the  amount  of  the  loss,  and  for  the  balance 
of  that  account,  and  the  assured  drew  a  bill  on 
the  broker,  which  the  latter  accepted,  but  did 
not  pay,  and  the  underwriter's  name  was  not 
struck  off  the  policy  : — Held,  that  he  was  not 
discharged.    Russell  v.  Bangley,  4  B.  &  Aid.  395. 

Insurance  brokers  holding  a  policy  for  the 
purpose  of  adjusting  a  loss,  suffered  an  under- 
writer's name  to  be  stiiick  out,  ui)on  his  signing 
the  adjustment ;  he  gave  them  credit  in  his 
books  for  the  loss,  and  became  bankrupt ;  but 
they  never  took  credit  for  the  amount  in  their 
books ;  on  the  contrary,  they  gave  the  assured 
notice  of  the  bankruptcy  ;  and  there  was  after- 
wards a  settlement  of  accounts  between  the 
brokers  and  the  assured,  comprehending  the 
policy  in  question,  on  which  no  demand  was 
made  upon  them  in  respect  of  the  bankrupt's 
subscription  : — Held,  that  they  were  not  liable  to 
the  assured  for  the  sum  due  from  the  bankrupt 
on  the  fwlicy.     Oeington  v.  Bell,  3  Camp.  237. 

Insurance  brokera,  after  a  total  loss  and  an 
adjustment,  and  whilst  the  policy  remained  in 
their  hands,  erased  the  name  of  the  underwriter 
from  the  policy,  debited  him  with  the  loss,  and 
gave  the  assured  credit  for  it ;  but  the  latter 
never  recognised  the  adjustment: — Held,  that 
the  underwriter  still  continued  liable  to  him  for 
the  loss.    Benson  v.  Maitland,  Gow,  205. 

Liability  for  ITegligence.] — When  parties,  in 
order  to  ascertain  average  contribution  in  dis- 
pute, agree  that  an  average  adjuster  for  reward 
shall  ascertain  and  adjust  the  amount,  and  agree 
to  abide  by  his  decision,  such  average  adjuster, 
having  given  his  decision,  is  not  liable  to  an 
action  for  carelessness,  negligence  and  unskilf  ul- 
ness,  if  he  has  acted  in  good  faith.  Tharsis 
Sulphur  and  Copper  Co.  v.  Loftus,  42  L.  J.,  C.  P. 
6  ;  L.  R.  8  C.  P.  1  ;  27  L.  T.  549  ;  21  W.  R.  109  ; 
1  Asp.  M.  C.  455. 

Dnty  of  Sliipowner.] — Where  a  general  average 
loss  has  occurred,  a  shipowner  may  be  liable  to 
an  action  for  damages  for  delivering  up  the  cargo 
without  taking  the  necessary  steps  to  procure  an 
adjustment  of  the  general  average  and  to  secure 
its  payment.  The  plaintiff  shipped  goods  on 
board  a  steamer  belonging  to  the  defendants 
under  a  bill  of  lading  by  which  the  defendants 
undertook  to  deliver  the  goods  at  the  port  of 
Montreal  unto  the  Grand  Trunk  Railway,  by 
them  to  be  forwarded  (upon  the  conditions  before 
and  after  expressed)  thence  per  railway  to  the 
station  nearest  to  Toronto,  &c.  and  among  the 
conditions  was  the  following :  "  The  shipowner 
or  railway  company  is  not  to  be  liable  for  any 
damage  to  any  goocls  which  are  capable  of  being 
covered  by  insurance,"  &c.  In  the  course  of  the 
voyage  the  plaintiff's  goods  sustained  damage, 
which  came  under  the  heading  of  general  average. 
The  ship  returned  to  Liverpool,  and  the  cargo 
w^as  discharged  and  handed  over  by  the  defen- 
dants to  a  company  to  be  distributed  and  dis- 
posed for  the  benefit  of  the  parties  concerned, 
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DN-ithout  giving  any  assistance  to  the  bailees,  the 
underwriters,  or  the  persons  whose  goods  were 
damaged  to  get  an  average  statement  made  out, 
or  taking  any  steps  to  enable  the  plaintiff  to 
recover  contribution : — Held,  that  the  bill  of 
lading  did  not  relieve  the  defendants  from  con- 
tribution to  general  average  ;  and  that  they  were 
liable  to  an  action  by  the  plaintiffe  for  their 
omission  to  secure  an  adjustment  and  payment 
of  the  general  average.  Croohes  v.  Aliens  49 
L.  J.,  Q.  B.  201  ;  5  Q.  B.  D.  38  ;  41  L.  T.  800  ;  28 
W.  R.  304  ;  4  Asp.  M.  C.  216. 

Votiee.] — Where  by  a  memorandum  on  a 
policy,  the  underwriter  was  to  adjust  a  loss  in 
three  months  after  notice,  a  direct  notice  from 
the  assured  is  not  required,  if  he  has  had  notice 
by  other  means.  Ahd  v.  Potts,  3  £sp.  242  ;  6 
R.  B.  826. 

b.  Computation. 

By  what  Law.] — A  loss  by  a  general  average 
is  to  be  calculated  according  to  the  law  of  the 
port  of  discharge.  Therefore,  an  action  will  not 
lie  in  this  country  to  recover  back  money  paid 
upon  an  average  loss  adjusted  at  St.  Petersburg, 
according  to  the  law  of  Russia  (the  consignor 
and  consignee  of  the  goods  and  the  owner  of  the 
vessel  being  British  subjects),  although  by  the 
law  of  England  an  average  loss  would  not  be 
payable  under  the  circumstances.  Simonds  v. 
White,  4  D.  &  R.  375  ;  2  B.  &  C.  805 ;  2  L.  J. 
(0.8.)  K.  B.  159  ;  26  R.  R.  560.  And  see  Smith 
V.  Macneil^  2  Dow,  538. 

Poreign  Average  Statement  of  Loes,  binding 
Vatnre  of.] — A  cargo  of  rye  was  insured  for 
4,160/.  from  Taganrog  to  Bremen.  The  policy 
contained  the  usual  memorandum,  "Com,  &c. 
are  warranted  free  from  average  unless  general 
or  the  ship  be  stranded/'  &c.  and  in  the  margin 
were  the  following  conditions, — "  To  pay  general 
average  as  per  foreign  statement,  if  so  made  up. 
Warranted  free  from  particular  average  unless 
the  ship  or  craft  be  stranded,  sunk,  or  burnt : 
but  this  warranty  not  to  exonerate  the  under- 
writers from  the  liability  to  pay  any  special 
charges  for  mats,  warehousing,  forwarding,  or 
otherwise,  if  incurred,  as  well  as  partial  loss 
arising  from  transhipment.  Warranted  free 
from  capture  and  seizure  and  the  consequences 
of  any  attempt  thereat."  After  leaving  Tagani-og, 
the  vessel  encountered  severe  weather,  and  was 
compelled  to  put  into  two  several  ports  for  repair, 
at  each  of  which  the  captain,  in  order  to  enable 
him  to  obtain  funds  to  put  her  in  a  condition  to 
continue  her  voyage,  gave  a  bottomry  bond  on 
ship,  freight,  and  cargo,  the  aggregate  of  which, 
with  interest,  on  the  arrival  of  the  ship  at 
Bremen,  amounted  to  2,81 8Z.  10«.  bd.  The 
captain  being  unable  to  discharge  this  obliga- 
tion, the  consignees  of  the  cargo,  in  order  to 
obtain  delivery,  paid  the  amount.  On  the  3ixl 
of  August,  1868,  a  statement  was  prepared  by 
an  average-stater  in  Bremen,  in  which  the  loss 
arising  upon  the  bottomry  bonds  was  apportioned 
between  the  ship  and  freight  and  the  cargo  as 
follows  : — 1,088Z.  14*.  \\d.  as  falling  upon  the 
cargo,  and  1,185/.  11*.  upon  the  ship  and  freight. 
The  captain  being  unable  to  pay  or  give  security 
for  the  1,185/.  11*.,  so  charged  upon  the  ship  and 
freight,  the  vessel  was  sold  under  an  order  of  the 
Tribunal  of  Commerce  of  Bremen,  and  produced 
729/.  lOs.  2d.,  leaving  a  balance  due  to  the  holders 
of  the  bonds  (the  1,088/.  14*.  \\d,  having  been 


paid)  of  663/.  2*.  10<2.  On  the  3rd  of  October, 
a  further  or  supplemental  average-statement  was 
made  by  the  average-stater,  in  which  the  last- 
mentioned  sum  was  stated  as  "  the  amount  which 
the  cargo  bad  to  pay  as  additional  bottomry 
debt"  to  the  holders  of  the  bonds.  These  average 
statements  were  admitted  to  be  accurate,  and 
correctly  made  up  in  accordance  with  the  law  in 
force  in  Bremen ;  and  it  was  further  admitted 
that  "  such  a  loss  as  that  which  occurred  in  this 
case  is  treated  at  Bremen  as  a  general  average 
loss,  and  not  as  a  particular  average  loss": — 
Held,  that  the  underwriters  were  bound  by  the 
average-statements  so  made,  and  consequently 
that  the  assured  were  entitled  to  recover  the 
663/.  2«.  \0d,  Harris  v.  Scaramanga,  41  L.  J., 
C.  P.  170  ;  L.  R.  7  C.  P.  481  ;  26  L.  T.  797  ;  20 
W.  R.  777  ;  1  Asp.  M.  C.  339. 

Sugars  (consisting  of  bags  in  series)  were 
insured  from  Java  to  Holland  by  an  English 
policy  which  contained  this  clause,  "To  cover 
only  the  risks  excepted  by  the  clause  *  warranted 
free  from  particular  average  unless  the  vessel  be 
stranded,  sunk,  or  burnt ' :  to  pay  all  claims  and 
losses  on  Dutch  terms  and  according  to  statement 
made  up  by  official  dispacheur  in  Holland." 
There  was  already  a  policy  effected  in  Holland 
on  the  same  goods ;  but  of  this  the  English 
underwriters  had  no  notice,  except  so  far  as  it 
could  be  implied  from  the  above  words.  On  her 
voyage  to  Holland  the  vessel  took  the  ground 
under  circumstances  which  would  amount  to  a 
stranding  according  to  English,  but  not  according 
to  Dutch,  law  ;  and  a  Dutch  average-stater  (a 
particular  average  loss  having  been  incurred) 
made  up  a  statement  of  average,  which  state- 
ment it  was  admitted  was  properly  made  up 
according  to  the  facts,  and  according  to  the  law 
of  Holland  : — Held,  that  the  terms  of  the  policy 
sued  on  did  not  amount  to  notice  to  the  insurers 
of  an  existing  Dutch  policy,  and  therefore  it  was 
to  be  construed  as  if  it  stoocl  alone,  and  according 
to  English  law.  Hefidrirks  v.  Aimtralajfian 
Ituurance  Co.,  43  L.  J.,  C.  P.  188;  L.  R.  9 
C.  P.  460  ;  30  L.  T.  419  :  22  W.  R.  947  ;  2  Asp. 
M.  C.  44. 

Held,  also,  that,  by  the  latter  words  of  the 
clause,  the  defendants  were  bound  to  pay 
according  to  the  foreign  average  statement, 
and  consequently  that  the  plaintiff  was  entitled 
to  recover.    lb. 

A  policy  on  a  cargo  of  wheat  shipped  from 
Varna  to  Marseilles  contained  the  usual  memo- 
randum against  average  unless  general,  and  the 
following  term  "  general  average  as  per  foreign 
statement."  The  ship,  after  starting  from  Varna, 
met  with  heavy  w^eather,  and  was  forced  to  carry 
a  great  press  of  canvas  to  avoid  a  lee  shore.  This 
caused  her  to  strain  very  much,  and  having  sprung 
a  leak  and  become  otherwise  disabled,  she  was. 
brought  to  the  port  of  Constantinople.  It  was 
found,  on  a  survey,  that  a  fifth  of  the  wheat  had 
been  damaged ;  and  the  surveyors  recommended 
that  the  voyage  should  end  at  Constantinople, 
and  the  damaged  part  of  the  wheat  should  be 
sold,  and  the  rest  transhipped  to  Marseilles.  The 
repairs  necessary  for  the  ship  would  have  taken 
from  one  to  two  months.  Under  these  circum- 
stances, the  recommendation  of  the  survevors- 
was  carried  out  and  an  adjustment  of  average  in 
respect  of  ship  and  cargo  was  nuule  at  Con- 
stantinople. In  such  adjustment  the  damage 
which  the  cargo  of  wheat  had  sustained  was 
treated  as  general  average,  and  in  accordance 
with  such  average  adjustment  a  certain  sum  of 
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money  became  payable  by  the  underwriters  upon 
the  policy.  The  law  by  which  the  adjustment 
ought  to  have  been  regulated  according  to  the 
law  and  usages  prevailing  at  Constantinople 
under  the  circumstances  was  the  law  of  France, 
and  the  average  adjustment  was  made  up  in  all 
respects  in  conformity  with  such  law.  In  an 
action  on  the  policy  by  the  owners  of  the  wheat, 
the  underwriters  paid  into  court  sufficient  to 
cover  the  claim  on  all  the  items  of  the  average 
adjustment  except  the  damage  to  the  wheat 
which,  by  the  law  of  England,  would  not  under 
the  circumstances  be  a  general  average  loss : — 
Held,  that  the  voyage  was  rightly  brought  to  an 
end  at  Constantinople,  and  the  average  adjusted 
there,  and  that  the  underwriters  were  liable  in 
respect  of  the  damage  done  to  the  wheat.  Mavro 
V.  Ocean  Marine  Iwrnrante  Co.,  44  L.  J.,  C.  P. 
229  ;  L.  R.  10  C.  P.  414  ;  82  L.  T.  743  ;  23  W.  R. 
758  ;  2  Asp.  M.  C.  690--Bx.  Ch. 

The  insurer  of  goods  to  a  foreign  country  is 
not  liable  to  indemnify  the  assured  (a  subject  of 
that  country),  who  is  obliged  by  the  decree  of  a 
court  there  to  pay  contribution  to  a  general 
average,  which  by  the  law  of  this  country  could 
not  have  been  demanded,  where  it  does  not 
appear  that  the  parties  contracted  upon  the 
footing  of  some  usage  among  merchants  obtain- 
ing in  the  foreign  country,  to  treat  the  same  as 
general  average  ;  but  such  usage  is  to  be  collected 
merely  from  the  recitals  and  assumption  made  in 
the  decree.  Poicer  v.  WhUmare,  4  M.  &  S.  141  ; 
16  R.  R.  416. 

The  plaintifip,  on  behalf  of  the  finance  minister 
of  the  Sultan  of  Turkey,  on  the  26th  of  November, 
1858,  effected  an  insumnce  with  the  defendant,  in 
London,  upon  a  quantity  of  gold  in  a  ship  called 
the  "  Dutchman,"  belonging  to  Waterford,  and  in 
the  port  of  London.  The  next  day  she  was  sold 
by  her  owners  to  a  Russian  company,  her  name 
being  changed  to  the  "  Dnieper  "  ;  and  an  entry 
of  the  sale  was  made  in  the  registry  at  Waterford, 
but  neither  the  plaintiff  nor  the  defendant  knew 
of  the  sale,  or  of  her  name  being  changed,  until 
the  termination  of  her  voyage.  The  gold  was 
put  on  board  on  the  4th  of  December,  and  while 
the  ship  was  on  her  way  to  her  destination  at 
Constantinople  she  grounded  on  a  shoal  within 
the  jurisdiction  of  that  port.  The  gold  was  sent 
on  shore  before  any  expense  was  incurred  in 
respect  of  saving  the  cargo,  and  the  ship  became 
a  total  wreck.  The  gold  was  deposited  with  the 
Russian  consul,  and  the  owner  was  forced,  in 
order  to  get  possession  of  it,  to  give  security  for 
the  payment  of  any  claim  which  might  be  made 
upon  it  according  to  the  law  which  prevailed  at 
Constantinople.  The  ship  being  Russian  was 
subject  to  Russian  law,  which  authorised  the 
determination  of  maritime  causes  at  Constanti- 
nople by  reference  to  the  French  code  de  com- 
merce. A  court  was  duly  appointed  by  the 
consul-general,  and  it  was  adjudged  that  the 
case  was  one  which  rec^uired  a  settlement  of 
salvage,  and  ordered  that  the  gold  shoukl  contri- 
bute 7,149/.  6*.  Id,  towards  the  expense  of  saving 
the  cargo.  Under  English  law  the  owner  of  the 
gold  could  not  have  been  called  upon  to  pay  a 
great  part  of  that  amount,  nor  would  he  have 
had  to  pay  it  if  the  ship  had  been  under  an 
English  flag  :  but  the  assured  was  forced  to  pay 
it : — Held,  in  an  action  to  recover  from  the 
defendant  the  amount  of  his  proportion  of  the 
sum  so  paid,  that  the  court  could  not  consider 
whether  the  decision  of  the  court  at  Constanti- 
nople was  correct  or  not.    Dettt  v.  Smithy  38  L.  J., 


Q.  B.  144  ;  L.  R.  4  Q.  B.  414  ;  20  L.  T.  868  ;  17 
W.  R.  646. 


Sue  and  Labour  CUtnae — Stranding — 


Expense  of  Be-thipping  Cargo.] — See  l%e  Mary 
Thomas^  infra,  col.  1265. 

Beoovery  of  Sun  paid  onder  Foreign 


Sentence.] — The  plaintiff  having  been  compelled 
to  pay  under  the  sentence  of  a  foi'eign  court 
general  average  beyond  what  he  would  have  had 
to  pay  by  English  law,  held  entitled  to  recover 
that  sum  against  his  insurer ;  usage  to  that  effect 
being  proved.  Xewman  v.  Cazalet^  2  Park,  Ins. 
(8th  ed.)  900. 

Contributory  Value.] — A  policy  effected 


on  cargo  valued  at  825/.  and  25Z.  cash  advanced 
on  freight,  contained  a  clause  :  *'  General  average 
payable  according  to  foreign  statement,  if  so 
made  up."  The  ship  was  damaged  on  the  voyage, 
and  the  master  bottomried  the  ship  and  cargo 
for  repairs  and  other  expenses.  At  the  port  of 
destination,  a  general  average  statement  was 
made  up,  in  which  1,293Z.  was  fixed  as  the  con- 
tributory value  of  the  cargo.  The  ship  and 
freight  being  unable  to  pay  their  share  of  the 
bond,  the  residue  was  by  German  law  payable 
by  ovmers  of  cargo  "on  principles  of  general 
average"  : — Held,  that  the  assured  were  entitled 
to  recover  from  the  underwriters  the  whole  sum 
(being  under  850Z.)  paid  by  them  in  respect  of 
the  bottomry  bond.  Jtohinowg  v.  Ewing's  Tnistee^^ 
3  Ct.  of  Sess.  Cas.  (4th  ser.)  1134. 

Vajtnant  in  respect  of  Bottomry  Bond.] 


— A  policy  of  marine  insurance  was  effected  with 
English  underwriters  by  an  English  merchant 
upon  goods  shipped  in  a  French  ship,  and  it  was 
thereby  provided  that  general  avemge  was  to  be 
payable  as  j)er  judicial  foreign  statement.  The 
ship  was  damaged  by  a  collision  and  put  into 
port  for  repairs,  the  cargo,  however,  being  unin- 
jured. The  master,  not  having  funds  to  do  the 
necessary  repairs,  gave  a  bottomry  bond  on  ship, 
freight  and  cargo.  The  ship  and  freight  proving 
insufficient  to  satisfy  the  bond,  the  assured  had 
to  pay  the  deficiency  in  order  to  obtain  possession 
of  his  goods  : — Held,  that  the  policy  was  not  to 
be  construed  according  to  French  law,  except  so 
far  as  the  parties  ha<l  expressly  stipulated  that 
it  should  be,  and  that  there  being  no  loss  by 
perils  of  the  sea  accortling  to  English  law,  the 
assured  could  not  recover  from  the  underwriters 
the  amount  which  he  had  paid  as  above  men- 
tioned. Greer  v.  Poide,  49  L.  J.,  Q.  B.  463 ;  5 
Q.  B.  D.  272  :  42  L.  T.  687 ;  28  VV.  R.  582  ;  4 
Asp.  M.  C.  300. 

By  Foreign  Agent  of  Lloyd's.] — The  certificate 
of  an  agent  for  Lloyd's  at  a  foreign  port,  ascer- 
taining an  avemge  loss  on  a  cargo  damaged  by 
sea-water,  is  not  of  itself  mlmissible  as  to  the 
amount  of  the  loss  in  an  action  by  the  assured 
against  the  underwritere  in  this  country.  Drake 
V.  Marryatt,  2  D.  &  R.  6tt6  ;  1  B.  &  C.  473 ;  I 
L.  J.  (0.8.)  K.  B.  161 ;  25  R.  R.  46. 

Amount  on  Ship— Several  Valued  Policies.] — 

Where  several  valued  policies  are  effected  upon 
the  same  vessel  valued  differently,  and  upon  a 
total  loss,  the  assured  receives  under  some  of  the 
policies  part  of  the  sums  insured,  in  an  action 
uix)n  another  policy  he  is  only  entitled  to  recover 
the  difference  between  the  amount  received  and 
the  agreed  value  in  that  policy.    Bruce  v.  Jint/e^^ 
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1  H.  &  C.  769  :  32  L.  J.,  Ex.  132  ;  9  Jur.  (N.S.) 
628  ;  7  L.  T.  748  ;  11  W.  R.  371. 


limit  of  Liability.]— The  liability  of  the 


underwriter  is  not  restricted  to  the  single  amount 
of  his  subscription,  but  he  may  be  subject  either 
to  several  average  losses,  or  to  an  average  loss 
and  a  total  loss,  or  to  money  expended  and  labour 
bestowed  about  the  defence,  safeguard  and 
recovery  of  the  ship  to  a  much  greater  amount 
than  the  subscription  ;  and  it  will  be  recoverable 
as  an  average  loss.  Le  Chemhiant  v.  Pearson^  4 
Taunt.  367  ;  13  R.  R.  636. 


When  Aocounts   Complieated.] — In  an 


action  on  a  policy  for  an  average  loss,  if  the 
account  is  so  complicated  that  it  cannot  be 
adjusted  in  court,  the  jury,  by  consent  of  the 
parties,  may  find  for  a  total  loss,  the  plaintiff 
entering  into  a  rule  to  account  upon  oath  for 
what  part  of  the  insured  property  he  may  recover. 
Barber  v.  French.  1  Bougl.  294.  See  also  Cases 
3.  Average  Loss,  ante,  cols.  1240,  seq. 

Amoimt  on  Freight.] — A  policy  contained  a 
stipulation  that  "freignt  wjis  warranted  free 
from  average  under  hi.  per  cent.,  unless  general." 
The  interest  assured  was  described  as  *'  money 
advanced  to  the  assured  as  owner  of  the  ship,  on 
account  of  freight  of  the  cargo  loaded  on  board 
her,  and  subject  to  the  risk  of  the  voyage  "  : — 
Held,  first,  that  this  was  an  assurance  on  freight, 
and  liable  to  general  average.  Hall  v,  Janstm^ 
4  El.  &  Bl.  500  ;  3  C.  L.  R.  737  :  24  L.  J.,  Q.  B. 
97  ;  1  Jut.  (n.8.)  571 ;  3  W.  R.  213. 

Held,  also,  that  a  custom  alleged  by  plea  to 
exist  in  London,  where  the  policy  was  effected, 
that  assurers  of  money  advanced  on  freight  were 
not  liable  to  make  good  a  general  average  loss, 
was  no  answer  to  such  a  policy,  which,  according 
to  the  previous  interpretation,  expressly  stipu- 
lated that  the  assurer  should  be  liable  to  make 
good  such  a  loss.    Ih, 

Action  on  a  policy  on  ship  at  and  from  London 
to  the  East  Indies,  until  her  arrival  at  her  port 
of  discharge  on  the  outward  voyage.  Loss  by 
perils  of  the  sea.  Ship  was  chartered  from 
London  to  the  East  Indies,  there  to  deliver  her 
outwartl  cargo,  and  return  thence  with  a  cargo 
for  England  into  the  Thames,  and  there  make  a 
true  delivery,  &c. ;  and  it  was  agreed  that  the 
charterers  should,  upon  condition  that  the  ship 
performed  her  voyage  and  arrived  at  London, 
and  not  otherwi.se,  pay  freight  for  every  ton  of 
goods  that  should  be  brought  home,  at  so  much 
per  ton :  the  ship  sailed  on  the  voyage  insuied, 
and  in  the  course  of  her  outward  voyage  incurred 
an  average  loss,  but  was  repaired,  and  afterwanls 
performcKl  her  voyage  and  the  freight  was 
received : — Held,  that  the  freight  was  liable  to 
contribute  to  general  average,  and  that  the 
underwriter  was  entitled  to  deduct  in  i*e8pect  of 
such  contribution.  Willmmft  v.  London  AMUir- 
ame  Co.,  1  M.  &  S.  318  ;  14  R.  R.  441. 

Hett  or  OroiB.] — The  general  principle, 

that  the  assured  shall  recover  no  more  than  an 
indemnity  in  case  of  loss,  may  be  controlled  by 
a  mercantile  usage  clearly  established  to  the 
contrary.  Therefore,  a  usage,  that  the  loss  in  an 
open  policy  on  freight  shall  be  adjusted  on  the 
gross  and  not  on  the  nett  amount  of  the  freight 
is  a  legal  usage.  Palm/*r  v.  Blackhvrn,  1  Ring. 
61 ;  7  Moore,  339 ;  1  L.  J.  (o.S.)  0.  P.  1 ;  26 
R.  R.  599. 


In  the  case  of  a  total  loss,  on  an  open  policy 
on  freight,  the  assui-ed  is  entitletl  to  recover  for 
the  gross  freight,  free  from  all  detluctions ;  and 
evidence  is  admissible  to  shew  that,  although 
open  policies  on  freight  are  of  rare  occun^nce, 
still,  that  it  is  the  practice  at  Lloj'd's  to  pay  the 
assured  the  amount  of  the  gross  and  not  of  the 
nett  freight.    Ih, 

Amount  on  Ship  and  Ooodi.] — ^A  policy  w^s 
effected  for  twelve  months  on  ship  and  goods 
from  Liveq)ool  to  the  coast  of  Africa  and  back, 
on  a  barter  voyage.  The  policy  contained  a 
stipulation  that  "  outwanl  cargo  should  be  con- 
sidei*ed  homewanl,  interest  twenty-four  hours 
after  arrival  at  first  port  or  place  of  trade "  ; 
and  by  a  memorandum  the  insurance  was  stated 
to  be  "  upon  ship  valuetl  at  2,000/.,  and  cargo 
8,000/.,  with  liberty  to  increase  the  valuation 
of  the  homeward  cargo."  The  ship  sailed  to 
Kinsembo,  on  the  African  coast,  and  there 
discharged  a  third  of  her  cai-go,  and  after  a 
stay  there  of  more  than  twenty-four  hours,  pro- 
ceeded towards  other  ports  in  oitler  to  take  in 
homeward  cargo,  and  was  totally  lost,  together 
with  the  two-thirds  of  the  outward  cargo  which 
remained  on  board : — Held,  that  the  valuation 
applied  to  what  was  substantially  a  full  cargo, 
and  not  to  any  quantity  of  goods  substantially 
less  than  a  full  cargo,  and  entitled  the  assured  to 
8,000/.  in  the  event  of  the  total  loss  of  a  sub- 
stantially full  cargo,  or  to  an  indemnity  in  case  of 
a  partial  loss,  not  in  any  case  exceeding  8,000/. ; 
and  that  the  principle  for  the  valuation  of  a 
partial  loss  was  this  : — If  the  value  of  the  whole 
of  the  intended  cargo  was  a  datum,  the  partial 
loss  would  be  adjusted  to  the  common  propor- 
tion ;  but  where  the  value  of  the  whole  of  the 
intended  cargo  could  not  be  ascertained,  the 
pro|X)rtion  which  the  part  lost  bore  to  the  whole 
could  not  be  known,  and  the  mode  of  estimating 
a  partial  loss  under  a  valued  policy  could  not  be 
adopted,  and,  consequently,  that,  under  the 
circumstances,  the  assured  would  be  entitled  to 
the  ordinary  indemnity  as  under  an  open  policy 
underwritten  for  8,000/.  'lohin,  v.  Harford,  17 
C.  B.  (N.8.)  528  :  34  L.  J.,  C.  P.  37 ;  10  Jur. 
(N.S.)  859;  10  L.  T.  817;  12  W.  R.  1062 
— Ex.  Ch.  And  see  Forltes  v.  Asjnnall,  13  East, 
323  ;  12  R.  R.  352. 

Amount  on  Ooodi.] — A  partial  loss  on  a  policy 
on  goods  by  reason  of  sea  damage  is  to  be  cal- 
culated by  ascertaining  the  difference  between 
the  respective  gross  proceeds  of  the  same  goods 
when  sound  and  when  damaged,  and  not  the  nett 
[iroceeds.  Hurry  v.  lioyal  Eterhange  Assurance- 
Co.,  3  Bos.  &  P.  308  ;  6  R.  R.  804. 

The  nile  for  estimating  any  loss  of  goods 
insured  by  an  open  policy  is  to  take  the  invoice 
price  at  the  loading  port,  together  with  the 
premium  of  insurance  and  commission,  as  the 
basis  of  the  calculation  of  the  value  of  the 
goods  :  and  the  rule  for  estimating  a  partial  lo?s 
in  the  like  case  is  (the  sume  as  upon  a  valued 
policy)  by  taking  the  proportional  difference 
between  the  selling  price  of  the  sound  and  that 
of  the  damaged  part  of  the  goods  at  the  port  of 
delivery,  and  applying  that  proportion  (be  it 
half,  a  quarter,  an  eighth,  &c.)  with  reference 
to  such  estimated  value  at  the  loading  port,  to 
the  damage<l  portion  of  the  goods.  I  sh^r  v. 
Noble.  12  East,  639;  11  R.  R.  505.  S.  P., 
Langhorn  v.  Allnvtt,  4  Taunt.  511  ;  13  R.  R. 
663. 
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Valuation  of  GK)odi— Ad  vance  Freight— Xamo- 
randvm — Amount  on  which  partienlar  Average 
Loii  ealcolated.] — Insurance  on  goods  valued  at 
7,9402.  "including  1,361Z.  6«.  for  advance  on 
freight ;  with  warranty  against  particular  average 
unless  the  ship  be  strand^.  There  was  a  strand- 
ing, and  particular  average  loss : — Held,  that  the 
policy  was  one  policy  upon  valued  goods,  and 
not  a  policy  on  advanced  freight,  and  that  the 
particular  average  loss  was  to  be  calculated  upon 
the  whole  7,94oT.  Thames  and  Mersey  Marijie 
Ifuurance  Co,  v.  Pitt»,  [1893]  1  Q.  B.  476 ;  5  K. 
168  ;  68  L.  T.  524  ;  41  W.  K.  346  ;  7  Asp.  M.  C. 
302. 

InToice  Price.] — ^The  value  of  the  goods 


Where  goods  were  injured  by  perils  insured 
against :  —  Held,  that  the  loss  in  value  of  the 
goods  depended  on  their  value  at  the  time  of 
their  arrival  at  the  port  of  destination,  and  not 
at  the  time  of  sale,  and  the  underwriters  were 
therefore  not  liable  for  a  fall  in  the  market  price 
between  such  arrival  and  the  time  of  sale,  cater 
V.  €rreat  Western  Inturance  Co.^  42  L.  J.,  C.  P. 
266  ;  L.  R.  8  C.  P.  552  ;  29  L.  T.  136  ;  21  W.  R. 
850  ;  2  Asp.  M.  C.  90. 

Where  goods  are  shipped  on  an  invoice,  an 
average  loss  upon  a  policy  must  be  calculated 
upon  the  invoice  price,  and  not  upon  the  price 
of  the  market  at  which  the  damaged  goods 
arrived.  Waldron  v.  Coambe,  3  Taunt.  162  ;  12 
R.  R.  629. 

Average  loss  of  a  valued  policy  is  to  be  esti- 
mated by  the  real  value  of  the  goods  on  board. 
Hamilton  v.  Mendez  or  Mendes,  1  W.  Bl.  279  ;  2 
Burr.  1198. 

The  rule  by  which  to  calculate  a  partial  loss  on 
a  policy  on  goods,  by  reason  of  sea  damage,  is  the 
difference  between  the  respective  gross  proceeds 
of  the  same  goods  when  sound  and  when  damaged, 
and  not  the  nett  proceeds  ;  it  being  settled  that 
the  underwriter  is  not  to  bear  any  loss  from 
fluctuation  of  market  or  port  duties,  or  charges 
after  the  arrival  of  the  gooils  at  their  port  of 
destination.  Johnson  v.  Sheddon,  2  East,  581  ; 
6  R.  R.  516. 

In  ascertaining  the  general  average  contribu- 
tion to  be  paid  by  the  shipowner  in  respect  of 
goods  jettisoned,  the  value  of  such  goods  is  to  be 
taken  to  be  the  sum  which  it  may  fairly  be 
assumed  they  would  have  been  worth  to  the 
owner  at  the  port  of  adjustment.  If,  from  the 
circumstances,  and  the  damaged  condition  of  the 
rest  of  the  cargo,  it  may  fairly  be  assumed  that 
the  jettisoned  goods  would,  if  they  had  not  been 

thrown    overboard,  have    arrived   in  the    like  j  ascertained.     Hudwn  v.  MajoHhanlu,  7  Moore, 
damaged  condition,  their  value  is  to  be  taken  to  .  '^63. 
be  the  sum  they  would  have  realised  as  damaged 


for  the  purpose  of  ascertaining  the  amount  of 
an  average  loss  is  their  fair  invoice  price — ^per 
BuUer,  J.  Dick  v.  Allen^  1  Park,  Ins.  (8th  ed.) 
226. 

Preminmi  included  in  Value  of  Ooodi.] 


— ^An  assurer  has  goods  worth  80Z.  14#. ;  he  pays 
premium  111,  6«.,  which  makes  bis  intei'est  98/. 
He  may  insure  for  100^.,  abating  22.  per  cent. ; 
so  that  upon  a  loss  he  recovers  98/.,  the  value  of 
his  interest  including  premium.  Tuite  v.  Royal 
Exchange  Aseuranee  Co,^  1  Park,  Ins.  (8th  ed^ 
224. 

Amount  of  Lose — Xzpeniei  of  Sale  of  Damaged 
Cargo— Queition  for  Jury.] — Where,  in  an  action 
on  a  policy  of  assurance,  the  jury  found  a  verdict 
for  an  average  loss,  the  court  will  not  interfere 
or  grant  a  new  trial  on  the  ground  that  it  should 
have  been  left  to  the  jury  to  determine  whether 
the  expenses  of  the  sale  of  the  damaged  cargo 
should  be  borne  by  the  underwriters  or  not ; 
that  fact  being  in  the  discretion  of  the  arbitrator, 
by  whom  the  amount  of  the  loss  was  to  be 


goods.    Fletcher  v.  Alexander,  37  L.  J.,  C.  P.  193  ; 
L.  R.  3  C.  P.  375  ;  18  L.  T.  432 ;  16  W.  R.  803. 

A  ship  sailed  from  Liverpool  for  Calcutta  with 
2,000  tons  of  salt  on  boarct,  all  belonging  to  one 
merchant.  The  day  after  she  sailed  the  ship  struck 
on  a  bank  on  the  Irish  coast,  and  after  throwing 

overboard  1,000  tons  of  the  aalt,  was  got  off  and    ^ 

put  back  to  Liverpool,  where  the  remainder  of  |  ^rong  v.  Hartey,  3  Bing.  304  ;  11  Moore,  72  ;  4 


0.  Bifeot  of. 

Condition  precedent  to  Action.] — Where  losses 
were  to  be  paid  in  three  months  after  an  adjust- 
ment by  committee  of  the  insurers,  and  the  com- 
mittee refused  to  adjust  upon  the  request  of  the 
insured : — Held,  he  might  sue  on  the  policy, 
notwithstanding  there  had  been  no  adjustment. 


the  cargo  was  unloaded  and  found  to  be  all  (with 
the  exception  of  about  100  tons)  so  damaged  as 
to  be  nearly  unfit  to  be  forwanled,  and  worthless. 
The  charterer  had  paid  1,250/.  in  advance  for 
freight.  In  an  action  by  the  owner  against  an 
underwriter  on  the  ship,  to  recover  a  general 
average  contribution  in  respect  of  the  salt  so 
jettisoned  : — Held,  that  in  ascertaining  the  con- 
tribution to  be  paid  by  the  shipowner  to  the 
owner  of  the  cargo,  in  respect  of  the  salt  jetti- 
soned, it  was  to  be  valued  at  the  price  which  it 
would  have  been  worth  at  Liverpool  had  it  been 
brought  back  there,  the  average-slater  taking 
into  account  the  probability  of  its  arriving  at 
the  port  of  adjustment  in  a  sound  or  damaged 
state,  or  in  a  state  in  which  it  could  have  been 
forwarded,  so  as  to  take  advantage  of  the  pre- 
paid freight.    Ih, 

Stores.] — Provisions  and  stores  for  the  use  of 
convicts  on  board  a  ship  chartered  for  their  con- 
veyance to  New  South  Wales  are  not  subject  to 
general  average.  Brown  v.  Stapletinij  12  Moore, 
C.  P.  334  ;  4  Bing.  119  ;  6  L.  J.  (o.s.)  C.  P.  121  ; 
29  R.  R.  524. 


L.  J.  (O.8.)  C.  P.  57. 

Where  Fraud  or  Concealment.] — ^An  adjust- 
ment is  not  binding  on  an  underwriter,  although 
at  the  time  of  signing  it  he  had  the  means  of 
rendering  himself  acquainted  with  the  history  of 
the  voyage  and  the  manner  of  the  loss,  if  his 
intention  was  not  then  drawn  to  circumstances 
he  afterwards  learns,  by  which  the  underwriters 
were  discharged.  Shepherd  v.  Cft£wterj  1  Camp. 
274  ;  10  R.  R.  681. 

Although  an  adjustment  is  not  conclusive  evi- 
dence against  an  underwriter,  it  is  so  unless  fraud 
or  a  misconception  of  the  law  or  facts  upon  which 
it  is  made  is  proved.  Christian  v.  Coonibe.  2  Esp. 
489.  Rogers  v.  Maylor,  Peake's  Add.  Cas.  37. 
And  see  Sheriff  y.  Potts,  5  Esp.  26. 

A.,  as  agent  for  a  foreign  owner,  entered  Into 
a  policy  on  a  ship.  At  the  time  of  effecting  the 
insurance,  A.  was  in  possession  of  a  letter  from 
the  captain,  informing  him  that  the  ship  had 
received  injury,  which  fact  he,  without  fraudulent 
intention  to  deceive,  omitted  to  disclose  to  the 
underwriters.  The  ship  was  lost,  and  B.,  one  of 
the  underwriters,  paid  to  A.  his  amount  of  the 
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insurance;  but  having  subsequently  become 
acquainted  with  the  above  circumstance  brought 
an  action  against  him  to  recover  it  back.  A., 
before  he  was  aware  of  B/s  intention  to  dispute 
the  policy,  and  acting  bopA  fide  throughout, 
transmitted  to  his  principal  the  money  he  had 
received  from  the  various  underwriters ;  with  the 
exception  of  a  certain  amount  for  which  he  had 
allowed  the  principal  credit  in  a  settled  account, 
and  of  another  which,  with  the  authority  of  the 
principal,  he  had  expended  in  a  suit  brought  by 
him  on  behalf  of  the  principal  against  C,  another 
underwriter  on  the  policy  : — Held,  first,  that  in 
Consequence  of  the  concealment  from  the  under- 
writers of  the  fact  stated  in  the  captain's  letter, 
the  policy  was  voidable  at  the  election  of  the 
underwriters.  Holland  v.  Russell,  4  B.  &  S.  14  ; 
32  L.  J.,  Q.  B.  297  :  8  L.  T.  468  ;  11  W.  R.  767— 
Ex.  Ch.     Affirming  7  Jur.  (N.s.)  842. 

Held,  secondly,  that  A.  being  only  an  agent,  of 
which  B.  was  aware,  and  having,  without  notice 
of  B.'s  intention  to  repudiate  the  contract,  paid 
over  to  his  principal  the  amount  received  from 
the  underwriters,  B.  was  not  entitled  to  recover 
back  from  A.  his  amount  of  the  insurance.    Ih. 

Held,  thirdly,  that  there  was  no  difference  in 
this  respect  between  the  money  actually  paid 
over  by  A.  to  his  principal,  and  the  moneys  wnich 
had  either  been  allowed  in  account  between  them 
or  expended  in  the  suit  against  C.    Ih. 


Estoppel.] — ^An  underwriter,  who  upon 


full  disclosure  of  facts,  has  signed  his  initials  to 
an  adjustment  on  the  policy,  without  paying  the 
loss,  is  not  precluded  afterwards  from  taking 
advantage  of  circumstances  with  which  he  had 
been  made  acquainted  before  signing  the  adjust- 
ment. Herbert  v.  Champion,  1  Camp.  134  ;  10 
R.  R.  657. 

After  a  total  loss  and  an  adjustment,  and 
whilst  the  policy  remained  in  the  hands  of  the 
broker,  the  initials  of  the  insurer  were  struck  out 
of  the  adjustment  to  indicate  payment,  and  the 
broker  debited  the  insurer  with  the  loss  : — Held, 
that  the  insurer  was  still  liable  to  the  assured,  as 
the  principal  was  nevei*  estopped  from  recovering 
the  amount,  unless  there  was  actual  payment  to 
the  broker,  or  a  credit  given.  Jell  v.  Pratt,  2 
Stark.  67. 

A  ship  was  insured  warranted  free  from  capture 
in  port.  A  letter  announcing  her  capture  stated 
it  to  be  in  port,  on  which  the  underwriter  and 
assured  adjusted,  the  former  returned,  and  the 
latter  received  back  the  premium.  It  afterwards 
appeared  the  capture  was  not  in  port : — Held, 
that  the  assured  was  not  precluded  by  the  adjust- 
ment and  repayment  from  recovering  on  the 
policy,  whether  the  underwriter's  name  had  been 
struck  off  the  adjustment  only,  or  off  the  policy 
also.    Beyner  v.  Hall,  4  Taunt.  726;  14  R.  R.  650. 

Proof  of  SatiflAotioxi.] — If  a  policy  is  produced 
by  the  agent  of  the  pLaintiff,  through  whom  it 
was  effected,  and  the  defendant's  name  is  struck 
out,  and  has  written  against  it,  "  adjusted  the 
general  and  particular  averages  at  30Z.  9s.  per 
cent. "  ;  this  is  proof  that  the  policy  had  b^n 
adjusted,  but  not  that  it  had  been  satisfied  :  but 
the  plaintiff  will  not  be  allowed  to  go  into  evi- 
dence to  shew  that  some  of  the  sums  allowed  at 
the  time  of  the  adjustment  were  too  small. 
Adams  v.  Saunders,  4  Car.  &  P.  26  ;  M.  &  M.  373. 

Gomponsation.  ] — ^An  insurance  was  effected 
on  goods  on  boanl  a  ship  consigned  to  Buenos 


Ayres.  The  ship,  with  the  cargo,  was  captured 
by  the  Brazilian  government,  and  condemned  for 
an  attempted  breach  of  blockade.  Notice  of  the 
capture  was  given  by  the  insured  to  the  under- 
writers, and  an  offer  was  made  by  the  insured  to 
abandon.  The  under^Titers  decUned  the  offier  of 
abandonment ;  and  after  some  negotiation  it  was 
arranged  that,  on  payment  by  the  underwriters 
of  36Z.  per  cent,  on  the  sum  insured,  the  policy 
should  be  delivered  up  to  be  canoellecL  The  per- 
centage was  accordingly  paid,  and  the  policy 
cancelled.  Some  years  afterwards,  in  pursuance 
of  a  convention  between  Great  Britain  and  the 
Brazilian  government,  the  goods  were  ordered  by 
the  latter  government  to  be  restored  to  the  owners, 
and  compensation  to  be  made.  A  claim  was  made 
by  the  underwritera  to  the  whole  or  a  part  of  the 
sum  awarded  for  compensation  ;  but  held,  that 
the  underwriters  having  declined  the  offer  of 
abandonment,  the  payment  of  the  352.  per  cent, 
was  a  compromise  of  their  liability  under  the 
policy,  and  that  they  were  not  entitled  to  any 
portion  of  the  sum  awarded  for  compensation. 
Brooks  V.  MacDonnell,  1  Y.  &  C.  502.  See  also 
Burnand  v.  Rodoeanaeki,  51  L.  J.,  Q.  B.  648  ;  7 
App.  Cas.  833  ;  47  L.  T.  277  ;  31  W.  R.  66 ;  4 
Asp.  M.  C.  576— H.  L.  (E.) 

A.  insured  goods  at  Canton  by  a  policy  which 
included  jettison  among  the  perils  insured  against. 
The  goods  were  jettisoned  under  circumstances 
which  entitled  him  to  a  general  average  contribu- 
tion from  the  owners  of  the  ship  and  of  the  rest 
of  the  cargo,  which  arrived  safely  at  London,  the 
port  of  discharge.  A.  having  sued  the  under- 
writers for  the  whole  amount  insured,  without 
having  first  collected  the  contributions  to  which 
he  was  entitled  from  the  other  owners  of  the  ship 
and  cargo : — Held,  that  he  was  entitled  to  recover ; 
and  that  the  underwriters  having  paid  him  would 
be  then  entitled  to  stand  in  his  place  with  respect 
to  the  general  average  contribution.  Dickenson 
V.  Jardine,  37  L.  J.,  C.  P.  321  ;  L.  R.  3  C.  P.  639  ; 
18  L.  T.  717;  16  W.  R.  1169. 

Held,  also,  that  the  liability  of  the  underwriters 
under  the  policy  could  not  be  varied  by  a  custom, 
alleged  to  exist  in  the  port  of  London  between 
merchants  and  underwriters,  to  hold  the  latter 
liable  only  for  the  share  of  the  loss  cast  upon  the 
owner  of  jettisoned  goods  in  the  general  average 
statement.    Ih, 

Settlement — Parol  Xyidenoe.] — By  a  memo- 
randum indorsed  on  a  policy,  it  was  stated  that 
a  particular  average  loss  of  54Z.  per  cent,  had 
been  settled  between  the  plaintiff  (an  under- 
writer) and  the  defendant : — Held,  that  parol 
evidence  was  admissible  to  shew,  that  by  a 
previous  arrangement  it  was  agreed  that,  if  the 
other  underwriters  paid  a  less  sum,  the  surplus 
should  be  repaid.  Mv-ssell  v.  Dunskey,  6  Moore, 
233. 

Conditional  or  Absolute.] — The  defendant, 
with  several  other  underwriters,  in  August,  1814, 
subscribed  a  policy  on  hides  from  Buenos  Ayres 
to  London ;  the  ship  was  captured,  and  the  plain- 
tiffs abandoned  the  cargo  to  the  underwriters 
and  claimed  a  total  loss.  Some  time  after  the 
ship  was  recaptured,  and  all  the  underwriters  but 
the  defendant,  on  the  19th  October,  1814,  adjusted 
a  salvage  loss,  deducting  short  interest,  to  the 
amount  of  64Z.  \%s,  3(2.  per  cent.,  which  they  paid. 
The  defendant,  on  the  7th  February,  1815,  adjusted 
33Z.  per  cent,  on  account  of  the  subscription  to 
the  policy,  until  the  account  of  the  goods  insured 
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could  be  made  up,  when  a  final  Iobs  was  to  be 
paid  to  the  same  amount  as  by  the  other  under- 
writers, and  if  the  same  exceeded  332.  per  cent, 
the  defendant  was  to  pay  the  excess ;  if  short,  the 
insured  to  return  the  difference : — Held,  in  an 
action  to  recover  such  loss,  that  this  was  a 
conditional,  and  not  an  absolute  adjustment,  and 
as  the  plaintiffs  hatl  not  proved  that  the  account 
of  the  goods  insured  had  been  made  up,  they  were 
not  entitled  to  recover  ;  and  that  the  defendant 
was  not  bound  by  the  former  adjustment  of  the 
other  underwriters.  Oamm&n,  v.  Beverley,  1 
Moore,  563. 

Oeneral  Average  payable  per  Foreign  State- 
ment—  Bne  and  Labour  Clause — Stranding— 
Xzpexise  of  Biacharging,  Warehousing  and 
Se-sMpping  Cargo.] — Two  policies  of  insurances 
were  effected  by  the  owners  on  ship  and  freight 
respectively.  Each  policy  provided  that  gcneml 
average  should  be  payable  according  to  foreign 
statement  if  in  accordance  with  contract  of 
affreightment,  and  Incorporated  the  ordinary  sue 
and  labour  clause.  On  a  voyage  from  Nicho- 
laieff  to  Rotterdam  the  vessel  stranded  on  the 
island  of  Malta.  The  cargo  was  discharged  into 
lighters  and  the  ship  was  towed  into  Malta, 
repaired,  re-loaded  and  subsequently  reached  her 
destination.  A  general  average  statement  was 
prepared  in  Holland,  and  the  proportions  due 
according  to  the  law  of  Holland  in  respect  of  ship, 
cargo  and  freight  were  allocated.  The  under- 
writers paid  their  proport  ions  in  respect  of  ship  and 
freight,  but  the  shipowners  failed  to  recover  the 
cargo's  proix)rtion  from  the  owners  of  the  cargo, 
the  courts  in  Holland  having  decided  that  the 
latter  were  not  liable  to  contribute,  inasmuch  as 
the  stranding  had  been  occasioned  by  the  negli- 
gence of  the  master,  notwithstanding  that  the 
policy  on  the  ship  covered  loss  from  such  negli- 
gence : — Held,  that  the  shipowners  were  not 
entitled  to  recover  from  the  insurers  either  as  a 
partial  loss  or  under  the  sue  and  labour  clause, 
the  portion  debited  according  to  foreign  statement 
to  cargo  in  respect  of  the  expenses  incurred  in 
the  operations  at  Malta  and  in  warehousing  and 
re-shipping  the  cargo.  The  Mary  TJionias,  63 
L.  J.,  Adm.  49 ;  [1894]  P.  108  ;  6  R.  792  ;  71 
L.  T.  104  ;  7  Asp.  M.  C.  496— C.  A. 

Part  of  Good!  Saved—- Adijnitment  of  Salvage 
I«OM.] — Indigo  was  insured  on  a  valued  policy  at 
and  from  the  loading  pon  to  the  port  of  delivery. 
The  ship  sank  at  the  loading  port,  and  the  indigo 
being  wetted,  was  sold  by  auction  at  a  loss  of 
71 1,  per  cent.  A  verdict  was  found  for  the  plain- 
tiff as  for  a  total  loss,  subject  to  a  reference  to 
an  arbitration  to  ascertain  the  amount  of  such 
loss.  The  arbitrator  awarded  a  loss  of  41 Z.  lo«.  1  Qd. 
per  cent,  on  the  defendant's  subscription.  The 
court  refused  to  set  aside  this  award,  although 
it  appeared  that  the  indigo  was  dried  by  the 
purchasers  and  ship^ied  to  the  port  of  delivery, 
where  it  was  sold  at  a  small  loss  on  its  value  as 
uninjured.  Hardy  v.  InneSy  6  Moore,  674  ;  23 
R.  R.  630. 

Adjustment— ^Beeovery  on.]— The  underwriter 
signed  an  indorsement  on  the  policy  :  "  Adjusted 
this  loss  at  fifty  pounds  per  cent.,  to  pay  in  one 
month  "—  the  word  "  fifty  "  being  struck  out  and 
"  forty  "  inserted  by  the  underwriter,  the  assured 
protesting  against  the  alteration  : — Held,  that 
the  assured  could  recover  the  40  per  cent,  loss 
upon  the  adjustment.  Hewett  v.  Flexney,  Beawes, 
Lex  Mercator  (oth  ed.)  333. 


Adynitmont  prinul  fMie  STidence  of  Lost.] — 

An  underwriter  adjusts  a  loss  in  these  words : 
— "Adjusted  the  loss  at  98  per  cent.,  which  1 
agree  to  pay  one  month  after  date "  : — Held, 
that  no  proof  of  loss  was  necessary.  Hogg  v. 
Oouldney,  Beawes,  Lex  Mercator.  310  ;  1  Park, 
Ins.  (8th  ed.)  266. 

d«  Pftyiiiesit* 

See  aUo  XVII.  Insurance  Brokers  and 
Agents,  post,  cols.  1340,  seq. 

Disoharge  of  Underwriter  —  Custom  as  to 
Settlement  with  Broker.]  —  An  assured  residing 
at  Glasgow  employed  an  insurance  broker  in 
London  to  recover  a  loss  from  the  underwriter. 
The  loss  was  settled  in  part  by  the  underwriter 
setting  off  in  account  against  it  a  debt  due  to 
him  from  the  broker  for  premiums,  and  as  to  the 
residue,  by  his  paying  the  broker  in  cash,  and 
the  underwriter  then  erased  his  name  from  the 
policy.  The  broker  became  bankrupt,  and  never 
paid  the  loss  to  the  assured.  Evidence  was  given 
of  a  usage,  that  an  adjustment  payment  was 
generally  in  a  month,  and  that  the  practice 
between  the  broker  and  the  underwriter  was  to 
set  off  in  account  between  them  the  amount  of 
premiums  due  to  the  underwriter  against  the 
loss  : — Held,  first,  that  the  underwriter  -was  not 
entitletl  to  treat  the  set-off  in  account  between 
him  and  the  broker  as  payment  to  the  assured, 
the  latter  not  being  bound  by  a  usage  which  he 
did  not  know  of.  Scott  v.  Irehig,  1  B.  &  Ad.  605  ; 
9  L.  J.  (O.S.)  K.  B.  89. 

Held,  secondly,  that  the  assured  could  not 
recover  the  sum  which  the  underwriter  had 
paid  in  money  to  the  broker  within  the  month, 
that  being  made  to  the  broker  pursuant  to  the 
general  authority  given  to  him  by  the  assured.  Ih. 

So  held  in  another  case,  where  the  assured 
lived  at  Plvmouth,  that  the  set-off  in  account 
between  the  underwriter  and  the  broker  was  not 
payment  to  the  assured,  inasmuch  as  the  broker 
had  only  authority  to  receive  payment  for  the 
assured  in  money  :  that  the  custom  which  pre- 
vailed at  Lloyd's  coffee  house  was  not  binding 
on  the  assured,  who  were  not  proved  to  be  cog- 
nisant of  it,  or  to  have  assented  to  it ;  and  that 
the  erasure  of  the  name  of  the  underwriter  from 
the  policy,  not  having  been  done  with  the  consent 
of  the  assured,  did  not  discharge  the  former. 
Bartldt  v.  Pentland,  10  B.  &  C.  760  ;  8  L.  J. 
(O.S.)  K.  B.  264. 

An  insurance  broker,  as  agent  of  the  assured, 
is  only  entitled  to  received  payment  for  them 
from  the  underwriters  in  money  ;  and  a  custom 
to  set  off  the  general  balance  due  from  such 
broker  to  the  underwriters  in  the  settlement  of 
a  particular  loss  is  illegal,  as  it  in  fact  amounts 
f-o  an  attempt  to  pay  the  debt  of  one  person  with 
the  money  of  another.  Todd  v.  Held,  4  B.  &  Aid. 
210. 

The  plaintiff,  a  shipowner,  employed  brokers 
to  effect  an  insurance  upon  his  ship,  and  the 
brokers  accordingly  insured  the  ship  at  Lloyd's 
coffee  house  with  the  defendant.  The  policy 
was  left  with  the  brokers  for  safe  custody.  The 
ship  was  lost.  Aftei'wards  the  plaintiff  took  the 
ship's  papers  to  the  brokers  for  the  purpose  of 
having  the  loss  adjusted  with  the  underwriters. 
The  loss  was  adjusted,  and  the  sum  payable  by 
the  defendant,  amounting  to  less  than  50/.,  was 
placed  to  his  debit  by  the  brokers  in  their  books, 
in  an  account  current  between  them.  The 
defendant  placed  the  like  sum  to  the  credit  of 
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the  brokers  in  his  books,  and  afterwanls,  before 
the  end  of  the  year,  gave  them  fresh  credit  to  an 
amount  exceeding  50Z.  A  credit  note  was  sent 
to  the  plaintiff  by  the  brokers.  It  was  admitted 
that  there  was  a  custom  or  usage  at  Lloyd's, 
between  the  brokers  and  underwriters,  to  settle 
losses  in  this  manner,  and  the  jury  found  that 
the  custom  was  generally  known  to  merchants 
and  shipowners  effecting  insurances,  and  it  was 
admitteil  on  behalf  of  the  defendant  that  the 
plaintiff  was  ignorant  of  the  custom  : — Held,  that 
the  plaintiff  was  not  bound  by  the  custom,  and 
therefore  he  was  entitled  to  recover  the  amount 
of  the  policy  from  the  defendant  as  underwriter. 
Sweeting  v.  Pearce,  9  C.  B.  (N.8.)  534  ;  80  L.  J., 
C.  P.  109  ;  7  Jur.  (N.8.)  800 ;  5  L.  T.  79  ;  9  W.  R. 
343— Ex.  Ch. 

When  an  insurance  broker  has  been  employed 
to  receive  money  for  his  principal  in  the  general 
course  of  his  business,  and  where  the  known 
general  course  of  business  is  for  the  broker  to 
keep  a  running  account  with  the  principal,  and 
to  credit  him  with  sums  which  he  may  have 
received  by  credits  in  account  with  debtors  (with 
whom  he  also  keeps  running  accounts),  and  not 
merely  with  moneys  actually  received,  the  origi- 
nal debtor  is  discharged,  and  the  broker  becomes 
the  debtor  according  to  the  meaning  and  inten- 
tion and  with  the  authoritv  of  the  principal. 
StmcaH  V.  Aberdein,  4  M.  &'W.  211  ;  1  H.  &  H. 
284  ;  7  L.  J.,  Ex.  29i2. 

The  agents  of  the  assured  having,  in  accord- 
ance with  the  usage,  adjusted  the  amount  of  the 
loss  with  the  broker  of  the  underwriter,  and 
received  from  him  a  credit  note  for  the  amount, 
to  be  paid  in  a  month,  the  broker  having  funds 
of  the  underwriter  in  his  hands  sufficient  to  meet 
the  amount,  but  after  it  was  due  becoming 
insolvent : — Held,  that  the  underwriter  was  not 
discharged.  Macfarlane  v.  Giamiacopvlo^  3 
H.  &  N.  860  ;  28  L.  J.,  Ex.  72. 

Set  off  —  Preminmf  due  to  Ezeoutori  of 
Astnred.] — There  is  no  right  either  at  law  or  in 
equity  to  deduct  a  loss  on  a  policy,  underwritten 
by  H  testator  with  a  broker,  m)m  the  amount  due 
to  the  executors  for  premiums  from  the  same 
broker,  though  the  circumstances  are  such  as  in 
case  of  bankruptcy  would  support  a  plea  of  mutual 
credit.  Beekwith  v.  Bullen,  8  El.  &  Bl.  683  ;  27 
L.  J.,  Q.  B.  162  ;  4  Jur.  (N.8.)  658  ;  6  W.  R.  286. 

A  custom  that,  in  case  of  the  death  of  an 
underwriter,  the  premiums  should  be  retained 
till  all  the  risks  had  ran  off,  might  give  such  a 
right.    Ih, 

But  the  court,  where  it  had  power  to  draw 
inferences  of  fact  from  the  evidence,  drew  the 
inference  that  such  a  custom  did  not  exist  at 
Lloyd's.    Ih. 

Contract  between  Shipowner  in  Ireland  and 
Underwriter  in  England.] — The  plaintiff,  owner 
of  a  vessel  belonging  to  the  port  of  Belfast, 
instructed  N.,  a  Belfast  insurance  agent,  to  effect 
a  policy  of  insurance  on  the  vessel ;  the  insurance 
agent,  through  his  London  agent  R.,  effected  the 
policy  in  London  with  the  defendants,  and  the 
owner  paid  N.  the  premium  in  Belfast,  and  there 
received  the  policy  from  him.  The  defendants 
alleged  that  they  carried  on  business  at  Lloyd's, 
in  the  city  of  London  only;  that  they  neither 
accepted  risks,  received  pi-emiums,  paid  losses, 
nor  had  any  agents  out  of  London  ;  that  the  policy 
was  underwritten  at  Lloyd's  in  consequence  of  a 
proposal  made  by  R.  at  Lloyd's ;  that  the  pre- 
mium was  paid  and  the  policy  delivered  by  and 


to  R.  in  London  ;  that  they  did  not,  nor  did  N. 
or  any  other  person  on  their  behalf,  receive  the 
premium  or  deliver  the  policy  at  Belfast,  and 
that,  in  accordance  with  a  well-known  custom  of 
Lloyd's,  any  money  which  might  becgme  due 
under  the  policy  was  payable  at  Lloyd's,  and  not 
elsewhere.  The  plaintiff  alleged  that  he  had  no- 
notice  or  knowledge  of  that  custom  before  effect- 
ing the  policy.  The  defendants  refused  to  pay 
the  amount  of  the  policy  to  the  plaintiff  : — Held, 
that  the  plaintiff,  who  had  no  knowledge  or 
notice  of  the  alleged  custom  before  effecting  the 
policy,  was  not  bound  thereby  ;  that  the  defen- 
dants were  bound  to  pay  the  amount  (if  any) 
due  on  the  policy  to  the  plaintiff  in  Belfast ;  thac 
the  nonpayment  constituted  a  breach  of  their 
contract  with  the  plaintiff,  within  the  jurisdic- 
tion, and  that  he  was  entitled  to  an  order  for 
leave  to  serve  a  writ  to  recover  the  amount  of  the 
policy  on  the  defendants  out  of  the  jurisdiction. 
Ward  V.  Harr'as,  8  L.  R.,  Ir.  365— C.  A. 

Payment  by  Mietake— Becovery  back.] — If  the 
amount  due  upon  a  loss  has  been  paid  with  fall 
knowledge  of  the  facts,  it  cannot  be  recovered 
back  upon  the  ground  of  mistake  of  law.  Bilhic 
V.  Lnmley,  2  East,  469  ;  6  R.  R.  479.  But  see 
Buller  V.  Harrisott,  post,  col.  1341. 

5.  Expenses — Sue  and  Laboub  Clause. 

Cattle—**  Mortality  from  Any  Canse  whatso- 
ever " — Sztra  Fodder  at  Port  of  KefUf^e.] — Live 
cattle  were  insured  under  a  policy  of  marine 
insurance  against ''  all  risks,  including  mortality 
from  any  cause  whatsoever."  During  the  voyage 
the  vessel  on  which  the  cattle  were  shipped  was 
compelled  by  perils  of  the  sea  to  put  into  a  port 
of  refuge  for  repairs,  and  in  consequence  of  the 
delay  so  occasioned  it  became  necessary  to  pro- 
videan  additional  supply  of  fodder  for  the  cattle. 
In  an  action  against  the  underwritere  to  recover 
the  expense  of  the  extra  fodder,  under  the  suin^ 
and  labouring  clause  in  the  policy  : — Held,  that 
the  assured  were  entitled  to  recover.  The  Pamera- 
nian,  65  L.  J.,  Adm.  39  ;  [1895]  P.  349. 

Drying  Bioe.] — See  Prancis  v.  BouUon,  supra, 
col.  1235. 


Salvage  and  Repairs.] — General  average  and 
salvage  do  not  come  within  either  the  words  or 
the  object  of  the  suing  and  labouring  clause  of 
a  policy  of  marine  insurance.  Aitchimn  v.  Lohre, 
49  L.  J.,  Q.  B.  123  ;  4  App.  Cas.  755  ;  41  L.  T.  323 ; 
28  W.  R.  1  ;  4  Asp.  M.  C.  168— H.  L.  (E.) 

Salvage  expenses  are  not  assessed  upon  the 
quantum  meruit  principle,  but  on  the  general 
principle  of  maritime  law,  rewarding  persona 
who  by  great  and  perhaps  dangerous  exertions 
bring  in  a  ship,  for  whidi  exertions,  if  not  suc- 
cessful, nothing  would  have  been  paid.    lb, 

I'he  assured  who  had  not  abandoned,  but  had 
elected  to  repair,  after  damage  sustained  from 
perils  of  the  sea,  was  held,  therefore,  not  entitled 
to  recover  under  that  clause  the  expenses  of 
salvage.    lb, 

Bednction  of  One-third.] — But  held  that,  up  to 
the  amount  insured,  he  was  entitled  to  recover 
the  cost  of  repair,  with  the  reduction  of  one- 
third  new  for  old,  even  although  the  amount  cal- 
culated upon  that  principle  should  exceed  the 
amount  that  would  be  payable  upon  a  total  loss 
with  benefit  of  salvage,  and  should  equal  the 
1  whole  sum  insured.    lb. 
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The  ship  "  Crimea "  was  insured  with  the  de- 
fendant for  1,200/.,  being  valued  in  the  policy  at 
2,600/.  It  encountered  very  bad  weather  and 
\^  as  in  danger  of  sinking  :  it  was  rescued  by  a 
steamer,  which  obtained  from  the  Irish  court  of 
admiralty  800/.  as  salvage  money.  The  owner 
did  not  abandon,  but  elected  to  repair.  The 
defendant's  pro)X)rtion  of  the  repair  expenses 
amounted  (after  the  deduction  of  one-thinl  new 
for  old)  to  1,200/.,  the  full  sum  he  had  insured, 
and  he  was  held  liable  to  that  amount ;  but  was 
held  not  to  be  liable  to  any  part  of  the  salvage 
expenses.    lb. 

The  expenses  which  may  be  recovered  by  the 
assured  under  the  suing  and  labouring  clause  in 
a  policy  free  of  particular  average,  are  contined 
to  the  expenses  which  are  necessary  to  avert  a 
total  loss,  for  which  the  insurer  would  be  liable. 
Meyer  v.  Jialli,  45  L.  J.,  C.  P.  741  ;  1  C.  P.  D. 
358  ;  35  L.  T.  838  ;  24  W.  K.  963  ;  3  Asp.  M.  C. 
324. 

When  a  ship  partially  damaged  has  been  re- 
paired by  the  owners,  the  insurers  are  only  liable 
to  the  amount  of  two-thirds  of  the  cost  of  repair, 
unless  circumstances  are  shewn  to  take  the  case 
out  of  the  onlinary  rule  of  deduction  of  one-third 
for  the  bcnetit  of  the  owners  from  the  repairs. 
Poingdegtre  y.  Royal  Exchunge  Asiuranca  Co.^ 
By.  &  M.  378  ;  27  K.  R.  759. 

Where  a  ship  has  been  repaired,  the  under- 
writers are  not  entitled  to  the  usual  deductions 
of  one-third,  new  for  old,  the  ship  not  having 
been  put  into  the  free  possession  of  the  owner 
again.    Da  Costa  v.  Sewnham^  2  Term  Rep.  407. 

If  a  new  ship  is  insured  ''  on  a  voyage  from 
Bristol  to  New  York,  during  her  stay  there,  and 
back  to  her  port  of  discharge,"  and  on  her  passage 
back  from  New  York  to  £ngland  sustains  an  in- 
jury, which  requires  repairs,  the  underwriter  is 
not  entitled  to  deduct  one-third  new  for  old,  as 
the  whole  is  to  be  consideitid  only  one  voyage. 
Fenvyick  v.  Robinson,  3  Car.  &  P.  323. 

A  new  ship  was  chartered  and  insured  from 
London  to  New  South  Wales,  and  the  freight 
made  payable  on  her  arrival  there.  Being  un- 
able to  procure  homeward  freight,  she  went  to 
Madra8,  and  there  took  in  freight  to  England, 
and  a  fresh  policy  was  entered  into.  The  ship 
was  lost  on  the  homewaixl  voyage ;  the  route 
being  a  common  one  for  ships  chartered  to  New 
South  Wales  : — Held,  that  the  ship  was  on  her 
first  voyage,  and  thut,  consequently,  the  under- 
writers were  not  entitled  to  a  new-for-old  deduc- 
tion of  one-third.  Pirie  v.  SteeU,  2  M.  &  Rob. 
49  ;  8  Car.  &  P.  200. 

The  rule  of  deducting  one-third  new  for  old, 
f.fur  I  he  first  voyage,  has  grown  up  to  prevent 
conti-oversy.    lb. 

A  policy  contained  the  following  clause  :  "  The 
usual  deduction  of  one-thinl  of  the  amount  of 
repairs  will  not  be  made  by  this  company  in  the 
case  of  ships  built  within  the  limits  of  the  United 
Kingdom,  until  after  eighteen  months,  or  in  the 
case  of  colonial-built  ships  until  after  twelve 
months  from  the  date  of  tiie  builder's  certificate, 
but  after  such  dates  respectively  the  deduction 
will  be  made."  By  custom  underwriters  make  a 
deduction  of  one-tbiixl  new  for  old  only  in  respect 
of  repairs  made  after  the  first  voyage  of  a  vessel : 
— Held,  that  the  expression  *•  usual  deduction," 
had  reference  to  the  quantum  only,  and  that  in 
the  case  of  a  colonial-built  ship  the  underwriters 
were  entitled  to  make  the  deduction  of  one- 
third  after  twelve  months  from  the  date  of  the 
builder's  certificate  although  the  ship  had  not 


completed  her  first  voyage.    Byrne  v.  Mercantile 
Insurance  Co.,  4  H.  &  C.  506. 

An  Irish  policy  is  not  controlled  by  a  practice 
prevailing  in  the  Humber,  that  all  ships  are  con- 
sidered new  ships,  so  as  to  exclude  the  rule  of 
deducting  one-third  new  for  old,  if  they  are  less 
than  twelve  months  old.  Thomjtson  v.  Hunter, 
cited,  2  M.  &Rob.51. 

Owner  Selling  instead  of  Repairing — Mode  of 
eetimating  Liability.] — Where  a  ship  that  is  in- 
sured is  injured  by  perils  insured  against,  and  the 
owner  instead  of  I'epairing  sells  her  during  the 
continuance  of  the  risk,  the  loss  to  be  made  good 
by  the  underwriters  depends  on  the  depreciation 
in  the  value  of  the  ship,  and  not  on  the  amount 
that  it  would  have  cost  to  repair  her  with  an 
allowance  in  respect  of  new  materials  for  old. 
The  estimated  cost  of  repairs,  though  rejected  as 
a  direct  measure  of  loss,  might  be  the  measure 
of  the  difference  between  tne  ship's  sound  and 
damaged  values,  if  no  other  means  can  be  found 
for  arriving  at  the  loss  really  sustained.  The  de- 
preciation in  value  is  to  be  ascertained  by  taking 
the  value  of  the  ship  (if  sound)  at  the  port  of 
distress,  and  her  value  there  in  her  damaged  con- 
dition. To  ascertain  the  liability  of  the  insurers, 
the  proportion  so  arrived  at  should  be  applied  to 
the  real  value  of  the  ship  at  the  commencement 
of  the  risk,  if  the  policy  be  o|)en,  or  to  the  agreed 
value  if  the  policy  be  valued  (Brett,  L.J.,  dis- 
senting). Pitmanv.  U nicer  sal  Marine  Insurance 
Co.,  51  L.  J.,  Q.  B.  561  ;  9  Q.  B.  D.  192  ;  46 
L.  T.  863;  30  W.  R.  906;  4  Asp.  M.  C.  544— C.A. 

Held,  by  Brett,  L.J.,  that  the  matter  against 
which  the  owner  was  indemnified  was  the  cost  of 
repairs,  and  not  any  diminution  in  the  salable 
value  of  the  ship,  and  that  thei-efore  loss  or  gain 
by  the  sale  of  the  ship  was  outside  the  contract 
of  insurance,  and  was  not  a  matter  to  be  con- 
sidered between  the  assured  and  the  uuderwriter 
in  adjusting  either  a  total  or  a  jmrtial  loss  on  the 
ship.    1  b. 

On  Bale  by  Court.]— A  ship,  the  '*  M.,"  was 
insured  *•  including  the  risk  of  running  down  or 
doing  damage  to  any  other  vessel,  the  same  aa 
the  Indemnity  Company's  policy,"  valued  at 
3,000/.  The  Indemnity  Company's  running- 
down  clause  is,  that  if  the  ship,  by  negligence, 
shall  run  down  any  other  vessel,  "and  the 
assured  shall  thereby  become  liable  to  pay,  and 
shall  pay,  any  sum  not  exceeding  the  value  of 
the  ship  or  vessel  "  (assured)  "  and  her  freight, 
by  or  m  pursuance  of  judgment  of  any  court  of 
law  or  equity,"  the  insurers  shall  pay  "such 
proportion  of  three-fourths  of  the  sum  so  paid 
as  aforesaid,  as  the  sum  hereby  assui'ed  shall 
bear  to  the  value  of  the  ship  or  vessel  hereby 
assui-etl,  and  her  freight."  The  "  M.,"  through 
negligence,  ran  down  another  vessel.  She  was 
sold  under  a  decree  of  the  court  of  admiralty, 
and  the  proceeds  paid  over  for  satisfyiog  the 
damage.  1 1  was  admitted  that  the  insured  lost  his 
ship,  which  was  of  the  value  of  3,000/.  and  up- 
wards, it  being  sold  against  his  will,  but  that  the 
proceeds  which  were  paid  over  were  only 
2,110/. :— Held,  that  the  underwriters  were  bound 
to  make  good  three-fourths  of  the  proceeds 
actually  paid,  viz.  2,110/.,  and  not  three-fourths 
of  the  value  of  the  ship.  Thompson  v.  Reynolds^ 
7  El.  &B1. 172  ;  26  L.  J.,  Q.  B.  93  ;  3  Jur.(N.S.) 
464. 

Costs  of  Salvage.] — The  plaintiff  agreed  with 
one  W.  for  a  sum  of  10.000/.  to  trans()ort  the 


1271 


SHIPPING— INSURANCE— X.  Lotses. 


1272 


obelisk  known  as  '^Cleopatra's  needle"  from 
Alexandria  to  London,  and  there  to  erect  it 
upon  some  public  site  to  be  afterwards  selected. 
To  cover  the  expenses  (aboat  4,000Z.)  plaintiff 
caused  two  policies  to  be  effected  with  the  re- 
spective defendants  "upon  the  goods  and  mer- 
chandises in  the  good  ship  or  vessel  called  t)ie 
"  Cleopatra "  iron  vessel  containing  the  obelisk 
.  .  .  valued  at  4,0002.  .  .  .  against  the  risks  of 
total  loss  only  "  ;  the  risks  insured  against  being 
the  ordinary  sea-risks,  and  the  suing  and  labour- 
ing clause  being  in  the  usual  form.  In  the 
course  of  the  voyage  the  " Cleopatra"  got  adrift 
in  the  Bay  of  Biscay ;  and  was  ultimately  picked 
up  by  another  steamer  and  carried  into  Ferrol, 
where  the  salvors  detained  her  under  a  claim  of 
salvage.  The  admiralty  division  awarded  them 
2,0002.  and  costs.  In  actions  upon  the  ix)licie8  : — 
Held,  that  under  the  suing  and  laboaring  clau$:e, 
the  assured  was  entitled  to  recover  the  2,0002. 
awarded  to  the  salvors,  but  not  the  costs  of  the 
proceedings  in  the  admiralty  court,  nor  the 
expenses  incurred  by  him  in  refitting,  the 
"  Cleopatra  "  at  Ferrol  and  towing  her  to  London. 
Bixon  V.  WhitwoHh,  48  L.  J.,  C.  P.  538 ;  4 
C.  P.  D.  371  :  40  L.  T.  718 ;  28  W.  R.  184  ;  4 
Asp.  M.  C.  326. 

Life  Salvage— Lloyd's  PoUo7--Liabilit7  of 
Underwriter.] — Life  salvage  paid  by  a  ship- 
owner under  s.  544  of  the  Merchant  Ship- 
ping Act,  1894,  cannot  be  recovered  from  an 
underwriter  under  a  Lloyd's  policy  in  the  usual 
form  with  the  running  dov^m  clause  attached. 
Nour/te  v.  Liv4*rj)ool  Sallivg  Shipowners*  Ansa- 
eiatloH,  (55  L.  J.,  Q.  B.  507  ;  [1896]  2  Q.  B.  16  ;  74 
L.  T.  543  ;  44  W.  R.  500  ;  8  Asp.  M.C.  144— C.A. 

Owner  altering  Obsolete  Ship  at  less  Cost 
instead  of  Beinstating.] — A  ship,  insured  on  a 
time  policy,  had  above  her  main  deck  a  saloon 
deck  for  passengers.  During  the  time  covered 
by  the  policy,  the  saloon  deck  was  destroyed  by 
fire.  At  the  time  of  the  fire  the  ship  was  engaged 
in  carrying  cargo,  being  obsolete  as  a  passenger 
ship  and  useless  for  passenger  traffic.  After  the 
expiration  of  the  policy  the  ship  was  converted 
into  a  cargo-carrying  ship,  and  the  saloon  deck 
for  passengers  was  not  reinstated.  The  cost  of 
converting  the  ship  was  less  than  the  cost  of  the 
i^einstatement  of  the  saloon  deck  would  have 
been.  The  ship,  after  the  alteration,  was  as 
valuable  for  sale  or  use  as  she  was  before  the 
accident.  In  an  action  by  the  shipowners 
against  the  underwriters,  to  recover  the  cost  of 
reinstatement  of  the  saloon  deck  : — Held,  that 
as  the  shipowners  were  not  entitled  to  recover 
more  than  they  had  lost,  they  were  not  entitled 
to  recover  the  cost  of  reinstatement,  but  only 
the  actual  cost  of  converting  the  ship.  Bristol 
Steam  NaTtgatimi  Co,  v.  Indemmtij  Mutual 
Marhw  Inmrance  Co.^  57  L.  T.  101 ;  6  Asp.  M.  C 
173. 

Costs  and  Damages.]— The  ship  "A.,"  insured  in 
a  club,  by  one  of  the  conditions  of  which  it  was 
provideil,  that,  "in  case  of  damage  or  loss  by 
contract  which  any  ship  in  this  association  may 
do  to  others,  this  society  shall  be  liable  to  con- 
tribute its  proportion,  but  not  beyond  the  sum 
insured,  and  also  law  costs  given  in  any  suit  or 
action  defended  by  the  previous  consent  in 
writing  of  the  managers  upon  this  policy,"  ran 
into,  and  damaged  the  ship  "  B."  The  owners  of 
the  injured  vessel  caused  the  ship  "A."  to  be 


arrested  under  process  from  the  admiralty  court ; 
whereupon  her  owner  and  the  club,  in  order  to 
procure  her  release,  agreed  that  they  or  one  of 
them  w^ould  i)ay  them  '*  the  amount  of  damage 
which  the  ship  *B.'  had  received  from  the  cS- 
lision,  and  also  the  costs  of  the  proceedings  in 
the  court  of  admiralty  against  the  ship,"  to  be 
ascertained,  in  case  of  dispute,  by  Mr.  Richards, 
the  average-stater  ; — Held,  that  the  ship  "  B.," 
meant  the  owners  of  the  ship  "  B.,"  and  that  they 
were  entitled  to  recover  the  same  measure  of 
damages  under  the  agreement  that  they  would 
have  been  entitled  to  in  the  proceedings  in  the 
a<lmiralty  court ;  viz.  the  expenses  of  repairing 
their  vessel,  the  costs  incurred  in  the  arrest  and 
detention  of  the  "A."  and  the  loss  of  freight 
during  the  time  the  "  B.'s "  repairs  were  going 
on.  Heurd  v.  I/olmaH,  19  C.  B.  (N.8.)  1  :  34 
L.  J.,  C.  P.  239  ;  11  Jur.  (x.8.)  544  ;  12  L.  T.  466 ; 
13  W.  R.  745. 

A  policy  on  a  vessel  in  the  ordinary  form  of  a 
Lloyd's  policy,  with  the  usual  suing  and  labour- 
ing clause,  had  a  collision  clause  attached  to  it, 
by  which  the  assurers  agreed  that  in  case  the 
vessel  should  by  accident  or  negligence  run  down 
or  damage  any  other  vessel,  and  the  assured 
should  thereby  become  liable  to  pay  and  should 
pay  as  damages  any  sum  not  exceeding  the  value 
of  the  vessel  assured  and  her  freight,  by  the 
judgment  of  any  court  given  in  a  suit  defended 
with  the  previous  consent  in  writing  of  the 
assurers,  they  would  pay  such  proportion  of  three- 
fourths  of  the  sum  so  paid  by  the  assured  as  the 
sum  insured  on  the  vessel  bore  to  the  value  of 
such  vessel  and  her  freight.  The  assured  having 
afterwards  successfully  defended,  with  the  written 
consent  of  the  assurers,  a  suit  in  a  consular  court 
abroad,  in  which  the  assured  vessel  was  charged 
with  negligence  in  running  down  another  vessel, 
brought  an  action  against  an  underwriter  of  such 
policy  for  his  proportion  of  the  costs  incurred  by 
the  assured  in  defending  such  suit : — Held,  that 
the  assured  was  not  entitled  in  such  action  to 
recover  such  costs,  either  on  the  policy  under  the 
collision,  or  suing  and  labouring  clauses,  or  on 
the  common  count  for  money  pai<l.  Xem*s  v.  For^ 
38  L.  J.,  C.  P.  351  ;  L.  R.  4  C.  P.  665  ;  17  W.  R. 
893— Ex.  Ch. 

Costs  of  Compromise.] — Insurei-s  are  liable  to 
pay  the  charge  of  a  compromise  bon&  fide  made 
to  prevent  the  ship  from  being  condemned  as 
lawful  prize.     Berens  v.  Ruck&r,  1  W.  Bl.  313. 

Cargo  in  Separate  Paokages — ^Damage  to  cer- 
tain Packages  only  —  EzpiBnse  of  STamining 
sound  Packages.] — Whero  a  cargo  of  several 
packages  is  insured,  and  some  of  the  packages 
are  damaged  by  a  peril  of  the  sea,  the  snipper  is 
not  entitled  to  recover  from  the  underwriters  the 
expense  of  examining  the  whole  cargo  to  ascer- 
tain which  of  the  packages  have  been  <lamaged. 
His  claim  must  be  restricted  to  the  packages 
which  have  in  fact  been  damaged  and  the  expenses 
incurred  in  the  examination  and  sale  of  them  ; 
the  underwriters  are  accountable  only  for  the 
direct  operation  of  sea  damage  and  not  for  con* 
sequential  results  ;  they  do  not  guarantee  that 
the  goods  shall  be  free  from  suspicion.  Lysaght 
V.  QdeiHHV,  64  L.  .7.,  Q.  B.  175  ;  [1895]  1  Q.  B. 
49  :  14  R.22  ;  71  L.  T.  830  ;  7  Asp.  M.  C.  552  — 
C.  A. 

Expenses  of  Preserring  and  Forwarding 
Goods.] — A  ship,  with  a  cargo  of  palm  oil  for 
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Liverpool,  was  stranded  near  Pwllheli,  on  the 
coast  of  Wales.  It  became  necessary  to  land 
the  cargo  there,  and  this  was  properly  done. 
The  ship,  after  some  temporary  repair  on  the 
beach,  was  towed  to  Carnarvon,  the  nearest  port, 
and  there  repaired  so  as  to  be  seaworthy  for  the 
completion  of  the  voyage.  The  oil  was  forwarded 
by  railway  to  Liver^xK)!,  at  a  cost  to  the  ship- 
owner of  212/.  \wt.  Id. ;  and  the  freight  was 
received  by  him.  The  oil  might  have  been  kept 
at  Pwllheli  until  the  ship  was  repaired,  and  then 
rei>shippcd  at  T.,  a  place  about  seven  miles  from 
Pwllheli.  This  w^ould  have  been  a  reasonable 
course  to  adopt,  and  it  would  have  cost  70Z.  In 
an  action  against  the  insurers  on  freight : — Held, 
that  the  shipowner,  having  incurred  expense  for 
the  purpose  of  averting  a  loss  of  freight,  was 
entitled  to  recover,  under  the  suing  and  labour- 
ing clause,  so  much  thereof  as  was  reasonably 
incurred ;  and  that  the  proper  measure  was  the 
sum  it  would  have  cost  to  re-ship  the  oil  at  T. 
Zee  V.  Southern  Irnvrance  Co.,  39  L.  J.,  C.  P.  218  ; 
L.  R.  6  C.  P.  397  ;  22  L.  T.  443 ;  18  W.  R. 
863. 

In  a  policy  under  the  suing  and  labouring 
clause,  may  be  recovered  all  expenses  which  have 
been  incurred  for  the  purpose  of  averting  a  loss 
or  damage  to  the  subject-matter  of  insurance, 
and  not  merely  those  ex|>enses  which  are  incurred 
where  the  insured  abandons  the  subject-matter 
insured,  and  tries  to  save  what  has  become  the 
property  of  the  insurers  :  and  the  effect  of  a 
warranty  against  particular  average  is  merely  to 
limit  the  operation  of  the  insurance  to  a  total 
loss  of  the  subject-matter,  and  is  not  to  prevent 
a  recovery  under  the  suing  and  labouring  clause 
of  extraortlinary  expense  which  may  be  incurred 
in  preserving  it.  Kitlston  v.  Empire  Marine 
Imurance  Co.,  36  L.  J.,  C.  P.  156 ;  L.  R.  2  C.  P. 
357  ;  12  Jur.  (N.8.)  665  ;  16  L.  T.  119  ;  15  W.  R. 
769— Ex.  Ch. 

A.,  having  chartered  his  vessel  for  a  voyage, 
insured  the  chartered  freight  with  B.  by  a  policy 
containing  a  warranty  against  particular  average 
and  the  usual  suing  and  labouring  clause.  The 
ship  was  lost,  and  the  goods  landed,  warehoused, 
and  sent  on  at  a  less  freight  from  an  intermediate 
port  : — Held,  that  there  was  a  total  loss  of 
freight  at  the  intermediate  port,  unless  it  could 
be  averted  by  such  forwarding ;  that  such  for- 
warding was  a  particular  charge  within  the  suing 
and  labouring  clause,  and  did  not  convert  the 
total  into  a  partial  loss  within  the  warranty 
against  particular  average,  and  that  A.  was 
therefore  entitled  to  recover  the  expense  of  such 
forwarding  from  B.  in  an  action  on  the  policy. 
Ih, 

A  ship  during  her  voyage  from  India  to  London 
was  stranded  on  the  coast  of  France.  The  ship- 
owner dispatched  his  manager  and  other  persons 
to  take  part  in  the  necessary  salvage  operations, 
and  the  whole  of  the  cargo  was  saved,  transhipped, 
and  brought  forward  to  London  and  the  freight 
earned.  Part  of  the  cargo  which  could  not  be 
identified  was  sold  by  the  shipowner  by  arrange- 
ment with  the  consignees  through  a  broker,  who 
received  his  brokerage.  The  shipowner  incurred 
considerable  trouble  in  chartering  ships  to  carry 
on  the  cargo  from  France  to  London,  and  in 
sending  out  lighters  and  necessary  appliances  to 
France,  and  in  the  identification  of  the  cargo, 
preparing  for  the  sale,  and  answering  the  inquiries 
of  and  arranging  with  the  consignees.  In  the 
average  statement  a  remuneration  to  the  ship- 
owner for  "  arranging  for   salvage  operations. 


receiving  cargo,  meeting  and  arranging  with 
consignees,  and  receiving  and  paying  proceeds, 
'  and  generally  conducting  the  business/'  wa» 
charged  partly  to  general  average,  and  partly  as 
particular  average  on  the  several  interests  rat- 
ably, the  average-stater  thinking  that  the  amount 
was  a  reasonable  remuneration  to  the  shipowner 
for  his  services  and  for  commission  on  the  sale 
of  unidentified  cargo,  and  on  disbursements  : — 
Held,  that  under  the  circumst-ances  the  amount 
was  improperly  charged  and  could  not  be  re- 
covered, there  being  no  contract  on  the  part  of 
the  owners  of  the  cargo  to  remunerate  the  ship- 
owner for  his  servicers  a  great  part  of  which  had 
been  rendered  with  the  object  of  earning  his 
freight.  Schuster  v.  Fletelier,  47  L.  J.,  Q.  B.  530  ; 
3  Q.  B.  D.  418  ;  38  L.  T.  605 ;  26  W.  R.  756 ; 
3  Asp.  M.  C.  577. 

Where  goods  are  insured  by  a  policy  in  the 
ortlinary  form,  the  expression  "warranted  free 
from  particular  average  "  is  not  confined  to  losses 
arising  from  injury  to,  or  deterioration  of,  the 
goods  themselves,  but  is  equivalent  to  a  stipula- 
tion against  total  loss  and  general  average  only  ; 
and,  consequently,  includes  expenses  incurred  in 
relation  to  the  goods.  Great  Indian  Peninmtlar 
By.  V.  Saunders,  2  B.  &  S.  266  ;  31  L.  J.,  Q.  B. 
206  ;  9  Jur.  (N.S.)  198  ;  6  L.  T.  297  ;  10  W.  R. 
520— Ex.  Ch. 

A  quantity  of  iron  rails  was  shipped  to  be 
carried  to  a  certain  place,  for  a  sum  to  be  paid 
here,  ship  lost  or  not  lost.  The  shippers  insured 
them  by  a  policy  "  warranted  free  from  particular 
average,  unless  the  ship  be  stranded,  sunk,  or 
burnt"  ;  with  a  clause  authorising  the  assured  to 
'*■  sue,  labour,  and  travel  for,  in,  and  about,  the 
defence,  safeguard  and  recovery  of  the  goods." 
The  ship  was  neither  stranded,  sunk,  nor  burnt ; 
but  there  was  a  constructive  total  loss  of  her  by 
perils  of  the  sea.  The  rails  were  saved,  and  sent 
on  in  other  vessels  to  their  destination,  for  which 
the  assured  was  compelled  to  pay  freight  to  an 
amount  not  exceeding  the  value  of  the  rails : — 
Held,  that  this  freight  was  not  recoverable  under 
the  policy.    lb. 

A  cargo  of  bacon  was  insured  from  Liverpool 
to  New  York  by  a  policylcontaining  the  excep- 
tion "  warranted  free  from  average,  unless  general, 
or  the  ship  be  stranded,  sunk,  or  burnt,"  and  a 
suing  and  labouring  clause  in  its  ordinary  form. 
The  ship  in  the  course  of  its  voyage  was  disabled 
and  the  cargo  discharged.  Part  of  the  bacon  was 
condemned  and  sold,  and  the  remainder  sent  on 
in  two  vessels ;  all  of  which  was  proper  under 
the  circumstances  : — Held,  that  neither  the  extra 
freight  incurred  by  reason  of  the  transhipment^ 
nor  the  cost  of  warehousing,  surveying  and 
cooperage  of  the  goods,  could  be  recovered  under 
the  policy.  BootJi  v.  Gair,  15  C.  B.  (N.8.)  291  ; 
33  L.  J.,  C.  P.  99 ;  9  Jur.  (N.8.)  1326  ;  9  L.  T. 
386 ;  12  W.  R.  106. 


Parol  STidenoe — **Partioiilar  Charges.''] 


— Evidence  was  given  to  shew  that  expenses 
incurred  in  saving  the  subject-matter  of  insur- 
ance were,  by  usage,  called  "  particular  charges  " 
and  not  "  particular  average"  : — Held,  that  such 
evidence  was  admissible,  but  that  it  was  in 
affirmance  of  the  common  law,  and  did  not  con- 
trol or  vary  the  policy,  and  left  the  case  exactly 
in  the  same  position  as  if  it  had  not  been  given. 
Kiditi^n  V.  JBnijnre  Marine  Insurance  Co.,  supra. 

Question  for  Jury.] — ^Where  goods  are  in  con- 
sequence of  the  perils  insured  against  lying  at  a 
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place  different  from  the  place  of  their  destina- 
tion, damaged,  but  in  such  a  state  that  they  can 
at  some  cost  be  put  into  a  condition  to  be  carried 
to  their  destination,  the  jury,  in  order  to  ascer- 
tain whether  there  is  a  constructive  total  loss  of 
the  gooils,  must  determine  whether  or  not  it  is 
practically  i>ossible  to  carry  them  on, — that  is, 
whether  to  do  so  will  cost  more  than  they  are 
worth  :  and,  in  determining  this,  the  jury  is  to 
take  into  account  all  the  extra  expenses  conse- 
quent on  the  perils  of  the  sea,  such  as  drying, 
landing,  warehousing,  and  re-shipping  the  goods  ; 
but  they  are  not  to  take  into  account  the  fkct 
that,  if  they  are  carried  on  in  the  original 
bottom,  or  by  the  original  shipowner  in  a  substi- 
tuted bottom,  they  will  have  to  pay  the  freight 
contracted  to  be  paid  ;  that  being  a  charge  to 
which  the  goods  are  liable  when  delivered, 
whether  the  perils  of  the  sea  affect  them  or  not. 
Fariiworth  v.  Hyde,  36  L.  J.,  C.  P.  33  ;  L.  R.  2 
C.  P.  204  ;  15  L.  T.  395  ;  15  W.  R.  340— Ex. 
€h.  Affirming,  1  H.  &  R.  433  ;  12  Jur.  (N.8.) 
997. 

When  the  original  bottom  is  disabled  by  the 
perils  of  the  sea,  so  that  the  shii)owner  is  not 
bound  to  carry  the  goods  on,  and  he  does  not 
choose  to  do  so,  the  jury  is  not  to  take  into 
account  the  whole  of  the  cost  of  transit  from  the 
place  of  distress  to  the  place  of  destination 
which  must  be  incurred  by  the  goods  owner  if 
be  carries  them  on,  but  only  the  excess  of  that 
cost  above  that  which  would  have  been  incurred 
if  no  peril  had  intervened.    Ih, 

Damage  by  Fire.] — In  a  policy  upon  a  steamer, 
in  the  onlinary  form,  the  hull  and  the  machinery 
were  separately  valued,  with  a  clause,  "average 
on  the  whole  or  on  each  as  if  separately  insured." 
The  steamer  had  discharged  her  cargo  at  C,  and 
whilst  she  lay  there  without  any  cargo  on  board, 
her  hull  was  damaged  by  fire.  The  cost  of 
repairs  to  the  hull  amounted,  after  a  deduction 
of  the  usual  one-third,  to  3867. 12«.  6<f.,  including 
9L.  0*.  Id.  of  Lloyd's  surveyors'  fees.  An  addi- 
tional sum  of  557.  5«.  \0d,  was  exi)ended  in 
extinguishing  the  fire.  It  was  proposed  to  add 
this  to  the  other  sum,  so  as  to  take  the  case  out 
of  the  common  three  per  cent,  memorandum  : — 
Held,  that  these  expenses  must  be  apportioned 
to  the  hull  and  machinery  according  to  their 
respective  values,  and  that  only  the  sum  due  for 
the  hull  could  be  added  to  the  direct  loss  on  the 
hull.  Oppenheim.  v.  Fnj,  5  B.  &  S.  348 ;  33 
L.  J.,  Q.  B.  267  ;  10  L.  T.  539  ;  12  W.  R.  831— 
Ex.  Ch.  And  see  Achard  v.  Ring,  31  L.  T.  647  ; 
2  Asp.  M.  C.  422. 

Beplaoing  Copper  when  Veiiel  damaged  and 
8old.]— A  vessel  insured  on  a  time  policy  started 
from  Calcutta  for  England.  While  proceeding 
down  the  river  Hooghly,  she  sustained  some 
damage  by  an  accidental  collision  with  a  steam - 
vessel,  and  after  a  few  days  was  found  to  leak  so 
much,  as  to  render  it  necessary  to  return.  She 
underwent  some  repair,  and  was  re-coppered,  and 
again  set  sail  for  England ;  but  she  was  again 
compelled  to  return,  was  put  into  dock,  her 
wales,  &c.  removed,  for  the  purpose  of  examining 
the  condition  of  her  timbers,  and  was  ultimately 
found  so  defective  as  to  render  it  inexpedient  to 
repair  her,  and  consequently  she  was  sold  as  she 
lay,  for  the  pur|)ose  of  being  broken  up.  The 
assureil  claimed  for  an  aveiage,  and  also  for  a 
total  loss  ;  the  jury  negatived  the  latter,  and,  as 
to  the  former,  returned  the  following  verdict : — 


"  Verdict  for  the  plaintiff  on  the  first  issue,  suffi- 
cient not  having  been  paid  into  court  to  cover 
the  expense  of  stripping  off  and  replacing  the 
copper,  for  all  the  repairs  and  charges  on  both 
occasions  of  the  return  of  the  vessel  to  Calcutta 
actually  incurred,  and  also  what  would  have 
been  necessary  for  replacing  the  wales,  which  we 
consider  was  the  consequence  of  the  collision  "  : — 
Held,  that  the  plaintiff  was  not  entitled  to 
recover  anything  in  respect  of  the  replacing  of 
the  wales,  that  expense  not  having  been  actually 
incurred.    Stewart  v.  Steele,  6  Scott  (N.R.)  927, 

On  Lost  of  Freight.]— The  plaintiffs,  ship- 
owners,  entered  into  a  charterparty  which  pro- 
vided for  payment  of  freight  at  a  specific  rate, 
and  that  *'lf  any  portion  of  the  cargo  be 
delivered  sea  damaged,  the  freight  on  such  sea- 
damaged  {)ortion  to  be  two-thirds  of  the  above 
rate."  They  effected  an  insurance  with  under- 
writers, "To  cover  only  the  one-third  loss  of 
freight  in  consequence  of  sea  damage  as  per 
charterparty."  Sea  damage  happened,  and  one- 
thinl  of  the  freight  on  the  sea-damaged  portion 
of  the  cargo  was  deducted  by  the  charterers 
from  the  total  amount  of  freight : — Held,  that 
the  subject-matter  of  insurance  was  '*  the  one- 
third  loss  of  freight  in  consequence  of  sea 
damage,"  and  that  the  plaintiffs  were  entitlal  to 
recover  from  each  underwriter  only  such  propor- 
tion of  the  amount  of  the  loss  as  the  amount  of 
his  subscription  bore  to  the  total  sum  for  which 
the  underwriters  subscribed  the  ix)licy.  Grij^ths 
V.  Bramley-Moore,  48  L.  J.,  Q.  B.  201  ;  4  Q.  B.  D. 
70  ;  40  L.  T.  149  ;  27  W.  R.  480 ;  4  Asp.  31.  C. 
66— C.  A. 


Advanoei.] — A  pob'cy  was  effected  at  and 


from  the  river  Plate  to  Canton  and  back,  on 
specie  shipped  in  the  river  Plate,  and  on  the 
returns  thereof,  in  any  description  of  merchan- 
dise, with  liberty  to  declare  and  value  thereafter. 
The  assured  chartered  a  vessel  on  a  voyage  from 
Buenos  Ayres  to  Canton  and  back,  and  they 
were  to  pay  for  the  voyage  10,000  dollars,  in 
manner  following  :  viz.  ^  in  China,  all  the  sums 
that  might  be  necessary  for  the  payment  of  the 
port  charges,  and  other  incidental  expenses,  the 
latter  not  exceeding  2,000  dollars,  and  the 
balance  at  thirty  days  after  the  vessel's  return  to 
Buenos  Ayres."  The  underwriters  had  no  notice 
of  the  terms  of  the  charterparty.  The  assured 
shipped  on  boanl  this  vessel  at  Buenos  Ayres  a 
quantity  of  specie,  consigned  to  an  agent  at 
Canton,  who,  on  the  ship's  arrival  there,  advanced 
to  the  captain  a  sum  of  money,  being  the 
amount  of  the  port  charges,  and  a  further  sum 
of  incidental  expenses ;  and  he  shipped  other 
goods  on  board  the  vessel,  on  account  of  his 
principals,  for  the  homewaixl  voyage.  No  valua- 
tion was  ever  made  in  pursuance  of  the  liberty 
reserved  by  the  policy.  The  vessel,  on  her  return 
voyage,  was  lost : — Held,  that  the  assured  were 
not  entitled  to  recover  the  two  sums  paid  by 
their  agent  at  Canton,  for  port  charges  and 
other  incidental  expenses,  as  part  of  the  value 
of  the  merchandise  shipped  at  Canton,  and  insured 
by  the  policy,  inasmuch  as  the  money  agreed  to 
be  paid  there  was  not  properly  freight,  and  had 
no  distinct  relation  to  the  gootls  shipped.  Winter 
V.  Haldimand,  2  B.  &  Ad.  649. 

A.  let  his  ship  to  freight  and  charter  to  B.  for 
a  voyage,  the  probable  duration  of  which  was 
eight  months,  at  100/.  per  month,  and,  by  the 
charterparty,  B.  was  to  make  the  advances  for 
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fiailing  charges^  on  account  of  the  money  payable 
for  the  hire  of  the  ship,  miscalled  freight ;  B. 
insured  'M)Ol.  with  C,  for  money  advanced  on 
sailing  charges,  and  A.,  at  the  same  time,  insured 
with  C^400/.  on  freight.  Upon  a  total  loss  : — 
Held,  that  C.  was  not  entitled  to  consider  A/s 
policy  as  effected  on  gross  freight,  and  that,  the 
amount  being  800/.,  A.  was  his  own  insurer 
for  a  moiety  of  the  risk.  Etehen  v.  Aldan^  1 
M.  &  Ry.  163  ;  SI  R.  R.  309  ;  6  L.  J.  (O.s.) 
K.  B.  6o. 

A  ship  was  chartered  to  proceed  to  Cardiff, 
there  load  a  cargo  of  coals,  and  *'  therewith  pro- 
ceed to  San  Francisco,  and  deliver  the  same  on 
being  paid  freight  at  the  rate  of  4Z.  10«.  per  ton, 
the  freight  to  be  paid  by  good  and  approved 
bills  on  London,  at  six  months'  date  from  the 
date  of  sailing,  less  cost  of  insurance,  to  be 
effected  by  charterer  at  ship's  expense,  or  in  cash, 
less  800Z.,  which  is  to  be  paid  on  delivery  of 
cargo."  The  charterer,  under  the  terms  of  the 
charterparty,  loatied  the  coals,  and  gave  in  pay- 
ment of  freight  two  bills  of  exchange.  During 
the  voyage  the  ship  sustained  damage,  for  the 
repair  of  which  expenses  were  incurred,  and 
these  were  admitted  to  be  general  average 
charges  : — Held,  that  the  freight  paid  in  advance 
was  not  recoverable,  and  that  the  charterer  was 
liable  to  contribute  general  average  in  respect  of 
it.  Trayes  v.  TFomw,  19  C.  B.  (N.8.)  159  ;  U 
L.  J.,  C.  P.  274  ;  11  Jur.  (N.S.)  639 ;  12  L.  T. 
547  ;  13  W.  R.  898.  See  also  Palmer  v.  Black- 
bum^  ante,  col.  1259. 
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1.  Notice. 

a.  Form  of, 

"  Abandon  "  —  Use  of  Word.J  —  The  word 
"abandoned"  is  not  necessary  m  a  notice  of 
abandonment ;  any  expressions  which  inform 
the  underwriters  that  it  is  the  intention  of  the 
assured  to  give  up  to  them  the  property  insured, 
on  the  ground  of  its  having  been  totally  lost,  is 
sufficient.  Currie  v.  Bombay  Xatire  Insurance 
Qk,  6  Moore,  P.  C.  (N.8.)  302  ;  39  L.  J.,  P.  C.  1  ; 
L.  R.  3  P.  C.  72  ;  22  L.  T.  317  ;  18  W.  R.  296. 
See  also  King  v.  Walker,  post,  col.  1279. 

Insnranoe  Broker — Kotiee  to  Settle  for  Total 
LOH.] — If  an  insurance  broker  requires  the 
underwriters  to  settle  as  for  a  total  loss,  and  to 
give  directions  as  to  the  disposition  of  the  pro- 
perty insured,  this  does  not  amount  to  an 
abandonment.  Parmetcr  v.  Todhunter,  1  Camp. 
541. 

Where  the  goods  exist,  there  must  be  an 
abandonment  of  freight,  although  the  ship  is 
incapable  of  prosecuting  her  voyage.    Ihid. 


b.  By  whom  Given. 

If  one  of  several,  jointly  interested  in  a  cargo, 
effects  an  insurance  for  the  benefit  of  all,  he  may 
give  notice  of  abandonment  for  all.  Hunt  v. 
Royal  Exchange  Assurance  Co.,  5  M.  &  S.  47 ; 
17  R.  R.  264. 

The  deposit  of  a  policy  on  a  ship  at  sea,  which 
is  afterwanls  injured  by  perils  insured  against 
and  condemned,  does  not  invest  the  depositary 
with  an  implied  authority  to  give  notice  to  the 
underwriter  of  abandonment  as  for  a  total  loss. 
Jardine  v.  Leathley,  3  B.  &  S.  700 ;  32  L.  J., 
Q.  B.  132  ;  9  Jur.  (N.8.)  1035  ;  7  L.  T.  783  ;  11 
W.  R.  432. 

o.  Time  for  Notice. 

Hatnro  of  Belay.]— The  assured  must  not 
delay  to  give  notice  of  abandonment,  but  suffi- 
cient time  must  be  allowed  to  enable  the  assured 
to  exercise  their  judgment  whether  the  circum- 
stances entitle  them  to  abandon.  Currie  v. 
Bombay  Native  Insurance  Co.,  supra. 

A  ship  sailed  on  its  outward  voyage  to  New 
Zealand.  More  than  a  month  afterwanls  the 
owners  chartered  it  to  M.  to  bring  home  a  cargo 
from  Calcutta.  By  this  charterparty,  after  dis- 
charging at  New  Zeab&ml,  it  was  to  sail  to 
Calcutta,  and  being  there  tight,  staunch  and 
strong,  and  every  way  fitted  for  the  voyage,  the 
charterer  bound  himself  to  put  on  board  a  speci- 
fied cargo  for  England  at  a  stipulated  freight. 
The  owners  then  effected  a  policy,  in  the  usual 
form,  against  perils  of  the  sea,  upon  the  freight 
to  be  earned  on  this  homeward  voyage.  The 
ship  was  seriously  injured  in  the  outward 
voyage ;  it  was  repaired  as  well  as  the  master, 
with  insufficient  funds,  and  at  a  place  not  cap- 
able of  making  full  examination  and  effecting 
complete  repairs,  could  get  it  repaired :  and 
with  the  ship  thus  partially  repaired  he  sailed 
from  the  place  where  the  ship  then  was,  and 
arrived  at  Calcutta,  where  the  fullest  examina- 
tion and  the  completest  repairs  could  be  had. 
He  immediately  tenderetl  the  ship  to  the  agents 
of  the  charterers  for  the  homeward  cargo.  They, 
on  the  ground  that  the  charterer  had  become 
bankrupt,  refused  to  load  a  cargo.  The  master 
then  had  the  ship  fully  examined,  and  it  was 
found  that  the  injuries  on  the  outward  voyage 
had  been  such  that  the  complete  repair  of  the 
ship,  to  render  it  fit  for  the  voyage  home,  would 
exceed  the  value  of  the  ship  when  repaired,  and 
the  amount  of  freight  to  be  earned.  The  owners, 
on  receiving  this  intelligence,  abandoned : — 
Held,  that  this  was  a  loss  of  freight  occasioned 
by  the  perils  of  the  sea,  that  no  notice  of 
abandonment  to  the  underwritere  on  freight  was 
necessary,  and  that  if  a  notice  of  abandonment 
to  the  underi^Titers  on  freight  had  been  neces- 
sary, the  notice  here  would  not,  under  the 
circumstances,  have  been  too  late.  Rankin  v. 
Potter,  42  L.  J.,  C.  P.  169 ;  L.  R.  6  H.  L.  83  ; 
29  L.  T.  142 ;  22  W.  R.  1  ;  2  Asp.  M.  C.  65. 

On  the  8th  September  the  master  wrote  to  the 
owners  at  Belfast  a  letter,  which  they  received 
about  the  10th  October,  giving  a  detailed  account 
of  the  damage  which  his  ship  had  met  with,  and 
estimates  of  the  probable  expenses  of  repairing 
and  refitting  her.  On  the  15th  the  owners  wrot« 
a  letter  to  the  captain,  in  which  they  left  him  to 
act  as  he  considered  best  for  the  interests  of  all 
concerned.  On  the  8th  December  the  captain 
wrote  a  letter  to  the  owners,  which  they  received 
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on  the  9th  January,  1860,  stating  that  he  had 
made  ap  his  mind  to  abandon  and  sell  the  hull, 
kc.  on  account  and  for  the  benefit  of  all  con- 
cerned. On  the  18th  December  he  attended 
before  a  notary  public,  and  formally  declared 
that  he  abandoned  the  ship  to  the  underwriters. 
On  the  7th  January,  1860,  the  ship  was  sold  by 
auction  under  his  orders,  and  was  afterwards 
broken  up  : — Held,  that  the  notice  of  abandon- 
ment was  not  in  time.  Grainger  v.  Martin^ 
4  B.  &  S.  9;  8  L.  T.  96;  11  W.  R.  758— 
£z.  Ch. 

Duty  of  ABiured  after  Informatioii.'l — When 
the  assured  receives  full  and  reliable  information 
that  the  subject-matter  of  the  insurance  is  in 
imminent  danger  of  becoming  a  total  lo&s,  he  is 
bound,  in  order  to  enable  him  to  recover  as  for  a 
constructive  total  loss,  immediately  to  give  notice 
of  abandonment  to  the  underwriter,  and  his 
omission  to  do  so  will  not  be  excused  because 
afterwards  the  subject-matter  of  the  insurance 
is  justifiably  sold.  Kaltenhach  v.  Maekenziej 
48  L.  J.,  C.  P.  9  ;  3  0.  P.  D.  467  ;  39  L.  T.  215  ; 
26  W.  R.  844  ;  4  Asp.  M.  C.  39— C.  A. 

Hotiee  mut  be  given  in  Eeaionable  Time.] 
— A  ship,  having  been  ashore,  was  got  off 
and  taken  to  Dunedin,  her  port  of  destination, 
where  she  remained  from  4th  July  to  the  14th 
April  following.  She  then  sailed  for  Calcutta  to 
be  repaired,  and  to  carry  out  a  charter.  On 
arrival  at  Calcutta,  it  was  found  that  it  would 
cost  more  to  repair  her  than  she  was  worth  ;  and 
on  2nd  August  notice  of  abandonment  was 
given : — Held,  that  the  abandonment  was  too 
late,  and  that  the  underwriters  were  liable  only 
for  the  partial  loss  by  stranding.  Potter  v. 
Campbell,  16  W.  R.  401. 

Where  the  captain  of  a  vessel,  which  had  been 
damaged  by  stormy  weather,  arrived  in  London 
on  the  25th  April,  where  his  owners  resided ; 
and  the  latter  received  the  ship's  papers  on  the 
3rd  May  following,  and  the  broker  who  effected 
the  policy  gave  verbal  notice  of  abandonment  to 
the  underwriters  on  the  5th : — Held,  that  such 
notice  was  given  in  due  time.  Read  v.  Bonham, 
6  Moore,  397 ;  3  Br.  &  B.  147  ;  23  R.  R.  587. 

On  the  23rtl  of  September,  1859,  a  ship  having 
been  compelled  by  sea-damage  to  put  into  a  port 
near  the  Cape  of  Good  Hope,  the  master  had  her 
surveyed,  and  on  the  18th  of  October,  1859, 
wrote  to  the  ship's  husband  at  Liverpool  des- 
cribing what  had  happened,  and  telling  him  to 
give  the  underwriters  notice.  On  the  18th  of 
November  he  again  wrote,  describing  the  dam- 
aged state  of  the  ship,  and  stating  that,  in  the 
opinion  of  the  surveyors,  she  could  not  go  home 
with  a  partial  repair,  but  that  she  would  not  be 
worth  the  amount  it  would  take  to  repair  her. 
This  letter  was  forwanled  to  the  underwriters. 
On  the  24th  of  November  the  master  executed  a 
notarial  act  of  abandonment,  and  on  the  9th  of 
December  sold  the  sliip.  On  the  20th  of  Decem- 
ber he  again  wrote  to  the  ship's  husband  stating 
that  it  would  be  for  the  interest  of  all  concerned 
to  abandon  and  sell  instead  of  repair,  and  that 
he  had  accordingly  sold  the  ship,  and  he  re- 
quested due  notice  to  be  given  to  the  under- 
writers, who  were  then  informed  of  the  sale. 
The  ship  would  not  in  fact  have  been  worth 
the  expense  of  repair: — Held,  that  there  was 
sufficient  notice  of  abandonment  to  make  a 
constructive  total  loss,  and  that  the  notice  was 
in  time.    King  v.  Walker,  3  H.  &  C.  209 :  33 


L.  J.,  Ex.  325  ;  11  Jur.  (N.8.)  43  ;    13  W.  R.  232 

—Ex.  Ch. 

A  ship  insured  in  a  valued  policy,  having^ 
sustained  damage  such  as  to  require  repairs,  put 
into  Falmouth  on  the  12th  November  for  that 
purpose.  She  was  there  moored  with  part  of 
her  cargo  on  board,  the  residue  having  been 
taken  on  shore.  Aitet  the  repairs  were  com- 
menced, and  before  they  were  completed,  she 
was,  on  the  2nd  December,  sunk  by  a  peril  of 
the  sea,  and  lay  submerged,  with  the  portion  of 
the  cargo  on  board,  until  raised  by  the  ship's 
agents.  On  the  arrival  of  the  ship  the  master 
appointed  B.  her  agent,  and  on  the  day  after  she 
sank  A.  arrived  at  Falmouth  with  full  authority 
from  the  assured  to  act  for  him  in  all  matters 
concerning  the  ship  as  according  to  the  best  of 
his  judgment  would  be  best  for  aJl  concerned. 
A.,  having  come  to  the  conclusion  that  it  would 
cost  more  to  raise  and  repair  her  than  she  would 
be  worth  when  repaired,  gave  notice  of  abandon- 
ment to  B.  on  the  4th  December,  and  on  the 
same  day  the  captain,  by  instruction  of  A.,  gave 
notice  to  the  brokers  who  had  effected  the  policy, 
who  on  the  9th  December  gave  notice  to  the 
underwriter : — Held,  that  if  this  was  such  a  state 
of  things  as  would  constitute  a  total  loss,  the 
notice  of  abandonment  was  given  in  time. 
Kemp  V.  Halliday,  6  B.  &  S.  723  ;  35  L.  J., 
Q.  B.  156 ;  L.  R.  1  Q.  B.  520 ;  12  Jur.  (NA) 
582  ;  14  L.  T.  762  ;  14  W.  R.  697— Ex.  Ch. 

Upon  the  first  notice  of  a  total  loss  the  assured 
are  bound  to  abandon  ;  but  it  must  appear  that 
they  had  notice,  or  the  policy  will  not  be  vitiated. 
Ahel  V.  Pott9,  3  Esp.  242  ;  6  R.  R.  826. 

Where  the  assured  receive  intelligence  of  such 
a  loss  as  entitles  them  to  abandon,  they  must 
make  their  election  in  the  first  instance  ;  and  if 
they  abandon,  they  must  give  the  underwriters 
notice  in  a  reasonable  time ;  otherwise  they 
waive  their  right  to  abandon,  and  can  only  re- 
cover  as  for  an  average  loss.  Miiehell  v.  Edie  or 
Ede,  1  Term  Rep.  608  ;  11  A.  &  E.  888  ;  9  L.  J., 
Q.  B.  187  ;  3  P.  &  D.  513  ;  1  R.  R.  318. 

The  assured  are  bound  to  give  notice  of  aban- 
donment at  the  earliest  opportunity ;  notice 
given  five  days  after  they  received  intelligence  of 
the  loss,  held  too  late.  Hunt  v.  Boyai  Ejtchamge 
Assurance  Co,,  5  M.  &  S.  47  ;  17  R.  R.  264. 

An  insured  vessel  arrived  damaged  at  Kinsale 
on  November  24th ;  surveys  were  held  on  Deoem> 
ber  2nd  and  December  14th,  when  it  was  found 
that  repairs  woul<l  exceed  the  value  of  the  ship. 
Notice  of  abandonment  was  given  in  London  on 
January  6th : — Held,  the  notice  was  too  late, 
Aldrich  V.  Bell,  1  Stark.  498 ;  18  R.  R.  814. 

Sleet  ion.] — The  insured  is  entitled  to  a 
reasonable  time  for  examining  into  the  state  of 
a  damaged  cargo,  before  he  makes  his  election 
on  the  question  of  abandonment.  Gernon  v. 
Royal  Exchange  Assurance  Co.,  2  Marsh.  88  ; 
6  Taunt.  383  ;  Holt,  49  ;  16  R.  R.  630. 

A  vessel  sailing  with  corn,  insured  from 
Waterford,  in  Ireland,  to  Liverpool,  by  a  policy 
with  a  memorandum  to  be  free  from  all  but 
general  average,  was  stranded  near  Waterfonl 
on  the  28th  of  January,  and  the  vessel  continued, 
at  high  tide,  under  water  for  near  a  month, 
during  which  time,  from  the  31st,  the  assured^ 
at  low  water,  were  employed  in  saving  the  cargo, 
the  whole  of  which  was  damaged,  but  the  greater 
part  recovered,  and  kiln-dried  :  but  no  notice  of 
abandonment  was  given  to  the  underwriters  in 
London  till  the  18th  February,  though  there  is  a 
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constant  reg^ilar  interoourae  between  Waterford 
and  Liverpool,  where  some  of  the  assured  lived  ; 
which  was  holden  to  be  out  of  time ;  for,  whether 
or  not,  upon  such  a  policy,  where  there  was  an 
opportunity  of  sending  on  the  com  which  was 
saved  to  the  place  of  its  destination  within  two 
months  after  the  accident,  in  another  vessel, 
the  assured  were  entitled  to  abandon  as  in  case 
of  a  total  loss  ;  at  all  events  they  ought  to  have 
made  their  election  to  abandon  within  a  reason- 
able time,  and  they  cannot  take  the  chance  of 
endeavouring  first  to  save  and  make  the  best  of 
the  cargo  on  their  own  account,  and  afterwards 
abandon  when  they  find  that  they  cannot  turn 
it  to  their  advantage.  Anderson  v.  Royal  Ex- 
change Asguranee  Co.j  7  East,  38  ;  3  Smith,  48  ; 
8  R.  R.  589. 

When  it  is  uncertain  whether  the  damage  done 
to  a  cargo  by  a  peril  insured  against  will  result 
in  a  total  or  partial  loss,  the  assured  is  not  bound 
to  make  his  election  how  to  treat  it  as  soon  as 
some  incipient  damage  has  occurred  ;  and  his 
right  to  claim  indemnity  for  a  total  loss  does  not 
mature  till  the  facts  constituting  such  a  loss  are 
ascertained.  Browning  v.  Prtmncial  Assurance 
Co,  of  Canada^  L.  R.  5  P.  C.  263 ;  28  L.  T.  863 ; 
21  W.  R.  587  ;  2  Asp.  M.  0.  35— P.  0.  See  also 
Fleming  v.  Smith,  post,  col.  1285. 

Embargo.] — The  blockade  of  Havre  being 
publicly  notified  here  on  the  6th  September, 
and  no  notice  of  abandonment  given  till  the 
14th  October,  nor  any  excuse  substantiated  for 
not  giving  it  sooner  for  want  of  competent 
authority  before  nor  any  new  authority  shewn 
for  giving  it  then  : — Held,  that  the  notice  was 
out  of  time  ;  and  this,  though  the  plaintiff's 
agents  in  this  country  had  no  notice  till  the  17th 
October  of  the  decree  for  restoration  of  the  ship 
and  goods  in  question,  which  had  been  pronounced 
on  the  8th  of  October.  Barker  v.  Blakes,  9 
East,  283  ;  9  R.  R.  558. 

The  owner  of  a  cargo  of  flax-seed,  insured  "  at 
and  from  America  to  Limerick,"  himself  residing 
at  that  place,  on  the  11th  February,  1808, 
received  information  that  the  ship,  with  the  flax- 
seed on  board,  had  been  detained  at  Philadelphia 
by  the  American  embargo ;  but  did  not  give 
notice  of  abandonment  till  the  1 1th  June 
following  :  the  flax-seed  was  intended  for  sowing, 
and  might  have  been  employed  for  that  purpose 
had  it  arrived  before  the  10th  of  May,  but  after- 
wards would  have  been  scarcely  of  any  value  : — 
Held,  however,  that  the  plaintiff  might  have 
waited  till  the  10th  of  May  before  abandoning  ; 
but  the  abandonment  on  the  11th  June  was  out 
of  time.    Kellg  v.  Walton,  2  Camp.  155. 

The  assured  of  goods  having  received  intelli- 
gence on  the  8th  of  January,  1811,  that  the  ship's 
papers  were  taken  away  on  the  7th  of  December 
pr^>eding,  by  the  Swedish  government,  within 
whose  port  she  was,  did  not  give  notice  of  aban- 
donment to  the  defendant  underwriter  till  the 
17th  of  January  ;  but  though  such  notice  was  too 
late,  supposing  an  abandonment  to  be  necessary, 
yet,  as  the  goods  were  finally  seized,  and  unladen 
by  orders  of  that  government  on  the  30th  of 
April  following  :  —  Held,  that  the  ineffectual 
notice  of  abandonment  before  given  did  not 
preclude  the  assured  from  recovering  as  for  a 
total  loss,  without  any  abandonment.  Mellish  v. 
Andrews,  15  East,  13  ;  13  R.  R.  351. 

By  Soots  Law.] — Consideration  of  the  ques- 
tion whether  in  Scotland  constructive  total  loss 
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is  to  be  taken  from  the  date  of  notice  of  aban- 
donment, or  from  the  date  of  commencement  of 
action.  Shepherd  v.  Henderson,  7  App.  Cas.  49  ; 
9  Ct.  of  Sesa.  Cas.  (4th  ser.)  1— H.  L.  (Sc.) 


d.  Acceptance  of. 

Bffoot.] — If  notice  of  the  abandonment  of  a 
ship  is  given  by  the  insured  to  the  insurers,  and 
the  insurers  then  say  and  do  nothing,  the  con- 
clusion is  that  they  do  not  mean  to  accept  the 
abandonment.  But  if  they,  by  their  agent,  take 
possession  of  the  ship,  and  then  repair  it  and 
retain  it  in  their  possession  for  some  time  without 
repudiating  the  notice  or  informing  the  insured 
as  to  the  character  in  which  they  are  acting, 
then  there  is  a  constructive  acceptance  of  the 
abandonment  by  the  insurers.  Provincial  Insur- 
ance Co.  of  Canada  v.  Leduc,  43  L.  J.,  P.  C.  49  ; 
L.  R.  6  P.  C.  224  ;  31  L.  T.  142  ;  22  W.  R.  929  ; 
2  Asp.  M.  C.  338. 

And  a  constructive  acceptance  produces  the 
same  effect  on  the  rights  of  the  parties  as  an 
express  acceptance.    lb. 

When  the  agent  who  took  possession  of  the 
ship,  &c.  was  instructed  to  look  after  the  interest 
of  the  insurance  company,  his  acts  in  pursuance 
of  those  instructions,  coupled  with  the  non-repu- 
diation of  the  notice  of  abandonment,  having 
been  such  as  to  be  evidence  from  which  an 
acceptance  might  be  inferred,  the  company  was 
bound  by  his  acts.    Ih. 

After  the  acceptance  by  the  insurers  of  the 
abandonment  of  a  ship,  they  become  liable  as  for 
a  total  loss.    Ih. 

Sttoppel.] — Underwriters  intending  to  resist 
an  abandonment  are  bound  to  do  so  within  a 
reasonable  time ;  where,  therefore,  the  assured, 
four  days  after  a  notice  of  abandonment  had 
been  given,  called  a  meeting  of  the  underwriters 
at  Lloyd's,  three  of  whom  attended,  and  autho- 
rised the  assured  to  act  as  if  no  insurance  had 
been  effected  (the  ship  having  been  wrecked, 
and  three-fourths  of  her  cargo,  consisting  of 
wines,  either  lost  or  impregnated  with  salt  water), 
and  the  damaged  wines  were  accordingly  adver- 
tised for  sale  ;  but,  previously  to  its  taking  place, 
some  of  the  underwriters  forbade  it,  and  rejected 
the  notice  of  abandonment,  after  more  than  two 
months  had  elapsed,  during  which  time  they  had 
not  interposed  : — Held,  that  their  silence  for  so 
long  a  time  was  such  an  acquiescence  by  them 
as  to  amount  to  an  acceptance  of  the  abandon- 
ment ;  and  that  they  could  not  afterwards  pre- 
vent the  sale.  Hudson  v.  Harrison,  3  Moore, 
288  ;  3  Br.  &  B.  97  ;  23  R.  R.  575. 

Evidence  of.]  —  The  question  whether  the 
underwriters  accept  the  abandonment  or  not  is 
a  question  of  fact ;  but  the  circumstances  of  the 
case  may  be  such  that  a  jury  may  be  told,  as  a 
matter  of  law,  that  if  they  think  the  under- 
writers have  done  certain  acts  which  are  consis- 
tent only  with  their  having  accepted  the  aban- 
donment, then  they  ought  to  find  that  the 
abandonment  has  been  accepted.  Shepherd  v. 
Henderson,  7  App.  Cas.  49 — H.  L.  (8c.) 

When  a  ship  sustains  a  partial  loss,  the  insured 
cannot  abandon,  nor  is  the  answer  of  the  under- 
writere,  desiring  them  "to  do  the  best  they  can 
with  the  damaged  property,"  evidence  of  their 
assent  to  make  it  a  total  loss,  Thellusson  v. 
Fletcher,  1  Esp.  73  ;  1  Dougl.  315. 

Where  there  was  a  loss  by  capture,  intelligence 
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of  which  was  received,  and  an  abandonment 
made,  and  a  recapture  took  place  before  the 
notice  of  abandonment  was  given,  but  there  was 
no  intelligence  received  of  such  recapture  until 
after  some  steps  had  been  taken  by  the  under- 
writers : — Held,  to  amount  to  an  acceptance  of 
the  abandonment  by  them.  Smith  v.  Itobertson, 
2  Dow,  474  ;  14  R.  R,  174. 

Aoeeptanot  by  lome  Underwriten ,  Bejeotioii 
by  othAri — ^Bight  to  Share  of  Ship.] — The  owners 
of  a  ship  abandoned  her  as  a  constructive  total 
loss,  and  some  of  the  underwriters  paid  500Z.  on 
that  footing.  Other  underwriters  resisted  the 
claim,  and  were  held  liable  for  a  partial  loss  to 
the  extent  of  20  per  cent,  on  the  ship's  value. 
Some  yeara  afterwards  the  firat  set  of  under- 
writers sued  the  shipowner  for  700Z.,  as  the 
value  of  their  share  of  the  ship,  which  had  been 
repaired,  and  for  700Z.  as  their  share  of  her  earn- 
ings : — Held  (by  the  Lord  Ordinary),  that  the 
pursuers  were  entitled  to  400Z.,  being  their  share 
of  the  ship,  less  20  per  cent.,  with  interest.  The 
shipowner  appealed,  tendering  a  share  in  the 
ship  on  the  footing  that  the  underwriters  were 
liable  for  their  share  of  losses  : — Held,  that  the 
tender  came  too  late,  and  that  the  judgment 
below  must  be  affirmed.  Whitworth  Brothm's  v. 
Shepherd,  12  Ct.  of  Sess.  Gas.  (4th  ser.)  204. 


2.  In  What  Cases. 

Pnrpoie  of  Voyage.] — The  owner  may  abandon 
if  the  voyage  is  not  worth  pursuing.  Hamilton 
V.  Meiidez  or  Mendes,  1  W.  Bl.  279  ;  2  Burr.  1198. 

Insurance  on  Freight.] — Abandonment  is  not 
necessary  upon  a  loss  in  an  insurance  on  freight. 
M(nt/nt  V.  Uarrismi,  4  Bing.  388  ;  1  M.  &  P.  14  ; 
6  L.  J.  (O.S.)  C.  P.  6. 

There  need  be  no  abandonment  of  freight, 
where  the  goods  specifically  exist,  although  the 
ship  is  incapable  of  prosecuting  the  voyage. 
Idle  V.  Roycd  Exchange  Insurance  Co,,  3  Moore, 
115  ;  8  Taunt.  755  ;  21  R.  R.  538. 

Where  Unneeeuary.] — It  is  a  principle  of 
insurance  law  that  no  abandonment  is  necessary 
where  there  is  nothing  which,  on  abandonment, 
can  pass  to  or  be  of  value  to  the  underwriters. 
Rankin  v.  PoUer,  42  L.  J.,  C.  P.  169  ;  L.  R.  6 
H.  L.  83  ;  29  L.  T.  H2  ;  22  W.  R.  1  ;  2  Asp. 
M.  C.  65— H.  L.  (E.) 

When,  therefore,  there  was  a  policy  on  ship, 
and  also  on  charterparty  freight  (that  is,  freight 
to  be  earned  by  the  carriage  homeward  of  a 
cargo  chartered  to  be  put  on  board  at  a  distant 
port),  and  the  ship  was  so  injured  on  the  out- 
ward voyage  that  the  shipowner  abandoned  to 
the  underwriter  on  ship,  there  was  nothing  to 
pass  to  the  underwriter  on  charterparty  freight, 
and,  consequently,  there  was  no  necessity  for 
abandonment  to  him.    Ih, 

Voluntary  Acceptance.] — ^Wherc  a  ship  policy 
contained  a  provision  that  the  ship  should  not  be 
within  the  Gulf  of  St.  Lawrence  within  a  pre- 
scribed period,  and  the  ship  went  into  the  gulf 
within  the  prohibited  time  and  was  wrecked ; 
and  notice  was  given  of  an  abandonment,  and 
was  accepted  by  the  insurers,  it  was  contended 
by  them  that  the  ship  was  not  insured  when  she 
was  lost,  as  the  insurance  did  not  extend  to  a 
loss  in  the  gulf  within  the  prohibited  time,  and 
that  an  abandonment  can  be  of  no  avail  where 


there  is  no  insurance : — Held,  that  the  vessel 
was  in  fact  insured,  that  the  loss  occurred  during 
the  time  and  upon  a  voyage  described  in  the 
policy,  but  there  was  a  breach  of  one  of  the 
warranties ;  and  if,  after  a  constructive  total 
loss  and  notice  of  abandonment,  the  insurera, 
with  full  knowledge  of  all  the  facts,  accept  the 
notice,  they  cannot,  when  called  on  to  pay  the 
amount  insured,  resile  and  rely  on  a  breach  of 
warranty.  By  the  voluntary  acceptance  of  the 
notice  of  abandonment,  an  agreement  is  entered 
into  which  closes  the  whole  matter.  Provincial 
Inmrance  Co,  of  Canada  v.  Leduc,  43  L.  J.,  P.  C, 
49  ;  L.  R.  6  P.  C,  224  ;  31  L.  T.  142 ;  22  W.  R. 
929 ;  2  Asp.  M.  C.  338.  And  see  Cammell  v. 
Sewell,  5  H.  &  N.  728  ;  29  L.  J.,  Ex.  350. 

On  Sale  of  Ship  and  Cargo.] — A  vessel  was 
insured  on  a  voyage  from  Saigon  to  Hong  Kong. 
The  ship  sailed  from  Saigon  on  14th  January, 
1871,  and  on  the  22nd  she  struck  upon  a  bank 
and  was  damaged.  On  the  24th  she  was  towed 
to  Saigon  and  discharged  her  cargo.  She  was 
then  surveyed,  and  the  surveyors  recommended 
she  should  be  sold.  On  7th  February  the  owners' 
house  at  Singapore  made  up  their  minds  to  sell, 
and  wrote  to  the  captain  to  that  effect.  On  11th 
February  the  ship  was  condemned,  and  on  the 
23rd  was  sold.  On  27th  February  the  Singapore 
house  wrote  to  their  agents  in  London,  stating 
the  survey,  and  that  the  ship  had  been  sold,  and 
directing  them  to  inform  the  underwriters  in 
London.  On  11th  March  the  insured  firm 
claimed  for  a  total  loss  against  the!underwriters  : 
— Held,  that  notice  of  abandonment  was  neces- 
sary, that  no  such  notice  was  given,  and  that  the 
assured  was  consequently  not  entitled  to  recover. 
KaUenhach  v.  Mackenzie,  48  L.  J.,  C.  P.  9;  3 
C.  P.  D.  467  ;  39  L.  T.  215  :  26  W.  R.  844--C.  A. 

A  vessel  was  stranded  and  froeen  in  the  St. 
Lawrence  in  the  beginning  of  the  winter ;  and 
on  the  breaking  up  of  the  ice  in  the  spring,  she 
was  found  to  be  in  imminent  peril ;  and  after 
several  surveys,  both  ship  and  cargo  were  sold 
under  circumstances  which  the  jury  found  to 
constitute  a  reasonable  necessity  for  an  imme- 
diate sale,  the  expense  of  getting  the  ship  afloat 
and  repairing  her,  and  of  forwarding  the  cargo 
(timber)  to  its  destination  (Liverpool)  being 
greater  than  their  value  when  so  respectively 
repaired  and  carried  : — Held,  that  the  under- 
writers on  cargo  were  liable  as  for  a  total  loss, 
without  notice  of  abandonment :  the  informa- 
tion of  the  loss  and  of  the  sale  having  both 
reached  the  assured  at  the  same  time.  Farn- 
UHtHh  V.  Hyde,  L.  R.  2  C.  P.  204  ;  18  C.B.  (N.8.) 
835  ;  34  L.  J.,  C.  P.  207  ;  11  Jur.  (N.8.)  349  ;  12 
L.  T.  231  ;  13  W.  R.  613. 

A  ship  was  so  much  damaged  by  perils  of  the 
sea,  that  in  order  to  render  her  seaworthy  it 
would  cost  more  to  repair  her  than  she  would  be 
afterwards  worth,  and  the  captain  sold  her  to  a 
purchaser  who  partially  repaired  her,  and  sent 
her  upon  a  voyage,  which  she  never  completed 
in  consequence  of  her  infirmity  : — Held,  that  the 
assured  was  entitled  to  recover  as  for  total  loss 
without  giving  notice  of  abandonment.  0am  ^ 
bridge  v.  Anderton,  2  B.  &  C.  691  ;  4  D.  &  R. 
203  ;  R.  &  M.  60  ;  1  Car.  &  P.  213;  2  L.  J.  (cs.) 
K.  B.  141  ;  26  R.  R.  517. 

A  vessel  was  driven  into  a  port  where  there 
was  no  dock  to  receive  her.  It  appeared  that 
she  had  suffered  so  much  by  sea  perils,  that, 
upon  examination  and  survey,  it  was  judged 
expedient  to  break  her  up,  and  to  sell  her  for 
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•old  timber  : — Held,  that  the  assured  was  bound 
to  abandon  before  he  could  call  upon  the  under- 
writers for  a  total  loss ;  the  ship  not  being  a 
wreck,  but,  however  maimed  and  damaged, 
•existing  in  specie  as  a  ship.  JBell  v.  Nixon^ 
Holt,  423. 

Ck»nverting  Partial  into  Total  Lott.] — 

A  ship  being  obliged  to  put  into  a  place  of 
safetj  in  the  course  of  her  voyage,  in  conse- 
quence of  damage  incurred  by  a  sea  peril ;  if  the 
-owner  does  not  abandon,  but  merely  applies  to 
the  underwriters  for  directions  how  to  proceed 
upon  an  estimate  of  the  expenses  of  repair, 
who  decline  interfering,  he  cannot  afterwards 
convert  it  into  a  total  loss  on  account  of  the 
'ex[)enses  of  the  salvage  being  found  in  the 
result  to  have  exceeded  the  value  of  the  ship, 
which  was  ultimately  sold  in  the  place  into 
which  she  had  been  driven  by  distress  ;  though 
the  sale  was  directed  by  the  assured  to  be  made 
•on  account  of  all  concerned.  Martin  v.  Crokatt, 
14  East,  465  ;  13  R.  B.  281. 

A  vessel  insured  under  a  time  policy,  from 
August,  1841,  to  August,  1842,  encountered  very 
severe  weather  in  the  Indian  seas,  and  was  com- 
pelled in  May,  1842,  to  put  into  the  Mauritius. 
The  master  wrote  to  the  owners,  telling  them  of 
the  injuries  which  the  vessel  had  received,  of 
the  necessity  to  make  extensive  repairs,  of  his 
intention  to  borrow  money  on  bottomry  for  that 
purpose,  of  the  sum  required,  and  of  the  impos- 
■sibility  of  getting  the  money,  except  on  the 
undertaking  to  return  direct  to  England,  instead 
•of  proceeding  to  Bombay,  as  originally  intended. 
He  further  stated,  that  on  account  of  the  very 
low  state  of  freights  in  India,  this  would  be 
better  for  their  interests,  which  he  said  he  con- 
sulted in  everj'thing  he  did.  The  agents  for 
Lloyd's  at  the  Mauritius,  who  were  employed  by 
the  captain  to  act  for  him,  wrote  letters  to  the 
same  effect.  These  letters  were  received  at  in- 
tervals between  September  and  December,  1842, 
and  in  the  latter  month  the  owners  wrote  to  the 
agents,  expressing  their  surprise  at  the  amount 
required,  but  saying  at  the  same  time  that  they 
supposed  what  was  done  was  the  best  that  could 
be  done  under  the  unfortunate  circumstances  in 
which  the  ship  was  placed.  The  owners  wrote 
to  the  agents  in  London,  apprising  them  of  the 
•expected  arrival  of  the  vessel,  and  directing 
them  to  do  what  was  needful.  The  vessel  did 
arrive  on  the  27th  March,  and  was  at  first  taken 
possession  of  by  the  agents  for  the  owners.  On 
the  30th  March  the  owners  abandoned  to  the 
underwriters : — Held,  that  they  were  not  entitled 
to  recover  as  for  a  total  loss  ;  for,  first,  assuming 
notice  of  abandonment  to  be  necessary  in  a  case 
of  constructive  total  loss,  the  notice  here  had  not 
been  given  in  time  ;  and,  secondly,  the  conduct 
of  the  owners  on  the  receipt  of  the  letters 
amounted  to  an  election  to  treat  tliis  &s  a  partial 
loss,  and  they  could  not  afterwards,  on  the 
arrival  of  the  vessel,  when  they  found  that  the 
cost  of  repairs  much  exceeded  the  market  value 
of  the  vessel  itself,  convert  this  partial  into  a 
total  loss.     Fleming  v.  Smith,  1  H.  L.  Cas.  513. 

Notice  of  abandonment  is  necessary  in  order 
to  convert  a  constructive  into  an  absolute  loss. 
lb. 


Ck»iiteited  Suit — ^Appeal.] — A  cargo  on 

board  a  ship  bound  from  Liverpool  to  Mata- 
moras  was  insured  against  the  usual  perils, 
including  "  takings  at  sea,  arrests,  restraints  and 


detainments  of  all  kings,  princes  and  people." 
The  policy  also  contained  a  suing  and  labouring 
clause,  by  which,  in  case  of  misfortune,  it  was 
provided  that  "  it  shall  be  lawful  to  the  insured, 
their  factors,  servants  and  assigns,  to  sue,  labour 
and  travel  for,  in  and  about  the  defence,  safe- 
guard and  recovery  of  the  subject-matter  of  this 
insurance,  or  any  part  thereof,  without  prejudice 
to  this  insurance,  the  charges  whereof  the  com- 
pany will  bear  in  proportion  to  the  sum  hereby 
insured.''    It  was  also  provided  that  the  "  acts 
of  the  insurer  or  insured,  in  recovering,  saving 
or  preserving  the  property  insured,  shall  not  be 
considered  a  waiver  or  an  acceptance  of  abandon- 
ment."   The  ship  sailed  on  her  voyage,  and  being 
captured  by  a  United  States  cruiser,  was  taken 
into  New  Orleans,  where  the  captors  instituted 
a  suit  for  her  condemnation  in  the  prize  court. 
The  insured  contested  the  suit,  electing  to  treat 
the  seizure  as  a  partial  loss.    They  obtained  the 
judgment  of  the  court  in  their  favour.    Against 
this  judgment  the  captors,  on  the  1st  of  July, 
1864,  appealed,  and  the  judgment  was  suspended. 
On  the  12th  of  September,  the  insured  gave  a 
formal  notice  of  aoandonment,  which  Sie  in- 
surers   refused    to    accept.     They   also    subse- 
quently informed  them  that  endeavours  were 
being  made  to  sell  the  ship  and  cargo,  that  they 
were  resisting  such  sale,  and    they  requested 
them  to  assist  in  giving  bail  to  prevent  it.   They 
refused  to  interfere.    The  sale  of  the  goods  could 
have  been    prevented    by  depositing  the    full 
value  of  the  goods,  or  by  giving  bail  for  them, 
I  and  the  insurers  had   opportunity  for    taking 
either  of  such  steps  but  declined  to  do  so.    The 
ship  and  cargo  were  then  sold  by  order  of  the 
prize  court,  and  the  insured  gave  a  fresh  notice 
of  abandonment,  which  was  again  refused.    The 
insured  could  not.  under  the  circumstances,  by 
any  means  which  they  could  reasonably  be  called 
upon  to  adopt,  have  prevented  the  sale  : — Held, 
that  although  the  insured  had  at  first  elected  to 
treat  the  loss  as  a  partial  one,  and  although  the 
fact  of  the  appeal  against  the  judgment  would 
not  justify  them  in  changing  their  election,  and 
claiming  for  a  total  loss,  yet  that  the  sale  of  the 
cargo  by  order  of  the  prize  court  did  amount 
I  to  such  a  change  of  facts  as  would  give  them  a 
I  right,  if  they  chose,  to  maintain  an  action  upon 
I  the  policy  for  a  total  loss.    Stringer  v.  English 
and  Scottish  Mari7ie  Insurance   Co.^  10  B.  &  S. 
770  ;  39  L.  J.,  Q.  B.  214  ;  L.  R.  5  Q.  B.  699  ;  22 
L.  T.  802  ;  18  W.  R.  1201— Ex.  Ch. 

Maater  electixig  to  Bepair.] — A  shipowner 
insured  ship  and  freight.  On  leaving  Pemambuoo 
in  June,  1839,  the  ship  struck  on  a  ix>ck  and  put 
back.  After  survey,  she  was  repaired  at  a  cost 
exceeding  the  value  of  ship  and  freight.  The 
master  was  compelled  to  borrow  on  bottomry  of 
ship,  freight  and  cargo.  In  December,  1839,  the 
owner,  on  being  shewn  a  letter  addressed  to  the 
lenders  on  bottomry,  in  which  the  great  expense 
of  the  repairs  was  stated,  gave  notice  to  his  under- 
writers of  abandonment  of  ship  and  freight.  The 
ship  arrived,  and  the  freight  was  paid  under  an 
oixler  of  the  admiralty  court  to  the  bottomry 
bondholders.  The  owner  sued  his  underwriters 
on  the  policy  as  for  a  total  loss.  The  jury  found 
that  the  master  acted  bon^  fide  in  repairing  the 
ship  : — Held,  that  the  master  might  have  aban- 
doned at  Pemambuco,  but  having  elected  to 
repair,  he  must  be  taken  to  have  so  elected  as 
the  owner's  agent,  and  that  the  owner,  being 
bound  by  his  election,  could  not  recover.   Benson 
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Y.  Chapman,  2  H.  L.  Gas.  696 ;  8  C.  B.  960 ;  13 
Jut.  969— H.  L.  (E.) 

Mutiny — ^Abandonment.] — Ship  insured  at  and 
from  Liverpool  to  the  coast  of  Africa,  &c.  and 
from  thence  to  the  West  Indies  and  America. 
The  crew  mutiny,  and  propose  to  take  the  ship 
to  an  enemy^s  port ;  the  boatswain,  who  is  put 
in  charge,  against  the  orders  of  the  mutineers 
takes  the  ship  to  Barbados,  where  the  mutineers 
are  seized  and  the  ship  and  cargo  sold  by  the 
government  agent  for  the  benefit  of  all  parties : 
— Held,  that  the  assured  was  entitled  to  abandon 
and  recover  for  a  total  loss.  Brown  v.  Smithy 
1  Dow,  349  ;  14  R.  R.  78. 

Condemnation  for  Illegal  Slave  Trade— Be- 
venal  of  Decree— ^Abandonment— Total  Lom.] — 

See  JJozano  v.  Janson,  ante,  col.  1108. 

Of  Bnbfltitnted  Veisels.]— In  an  action  upon 
a  policy  upon  goods  from  Cadiz  to  Monte  Video 
and  Buenos  Ayres,  and  also  "  on  cash  on  account 
of  freight,  216/.,"  the  declaration  alleged  the 
shipment  of  the  goods  and  the  prepayment  of 
the  216Z.  on  account  of  freight ;  and  that,  whilst 
prosecuting  the  voyage,  the  vessel  encountered  a 
storm,  and  sustained  so  much  damage  that  she 
became  and  was  disabled  from  proceeding  with- 
out being  repaired,  and  could  not  be  repaired  so 
as  to  proceed  without  incurring  an  expense 
greater  than  her  value  would  have  been  when 
repaired,  together  with  the  freight  which  she 
would  have  earned  on  the  voyage ;  that  the 
master  was  obliged  to  and  did  abandon  the  voyage 
and  the  earning  of  the  residue  of  the  freight ; 
that  the  freighter  procured  two  other  vessels  to 
carry  the  goods  on,  at  a  rate  of  fi'cight  exceeding 
the  freight  originally  payable  under  the  charter- 
party  ;  and  that  the  sum  so  paid  in  cash  on 
account  of  the  freight,  by  reason  of  the  premises, 
became  and  was  wholly  lost  to  the  plaintiff. 
That  one  of  the  substituted  vessels  sustained  so 
much  damage  that  she  was  obliged  to  put  back 
to  Gibraltar  and  there  unload,  and  the  goods 
were  sent  on  to  Mont«  Video  by  the  other  :  and 
that,  by  reason  of  the  premises,  the  plaintiff 
sustained  a  total  loss  of  the  sum  so  paid  in  cash 
on  account  of  the  freight,  and  was  put  to  charges 
in  transhipping  the  goods  : — Held,  that  the 
declaration  disclosed  a  sufficient  justification 
for  the  master's  abandoning  the  voyage,  and 
consequently  that  the  plaintiff  was  entitled  to 
recover  as  for  a  total  loss  of  the  prepaid  freight. 
Be  Cuadra  v.  Swann,  16  C.  B.  (N.s.)  772. 

A  plea,  that  the  substituted  vessel  into  which 
the  goods  were  first  transhipped,  at  the  time  the 
goods  were  first  at  risk  on  board  of  her,  was  not 
seaworthy,  is  a  bad  plea.    lb, 

Dnty  of  Captain  to  await  Aniwer  of  Insnren.  J 

— In  an  action  on  a  policy  on  an  iron  steamer,  on 
which  the  owners  claimed  to  recover  a  constnic- 
tive  total  loss,  by  reason  of  necessary  abandon- 
ment and  sale  at  a  distant  port,  not  a  repairing 
port,  but  within  thirty  days'  post  of  London,  on 
account  of  a  hole  in  one  of  the  plates  at  the 
bottom,  and  also  a  sap|X)8ed  starting  of  rivets 
and  plates  caused  by  a  strain  sustained  by  the 
vessel  in  a  severe  gale  ;  it  being  admitted  that  a 
mere  hole  in  the  bottom  may  be  repaired,  and 
the  case  therefore  turning  on  the  sup^iosed 
injuries  to  plates  and  rivets ;  the  jury  was 
directed  to  consider  whether  the  ascertained 
state  of  the  plates  and  rivets  was  such  as  either 
itself  shewed  or  raised  a  reasonable  presumption 


and  probability  that  the  state  of  the  rivets  and 
plates  outside  was  such  as  to  be  unsafe,  and 
their  real  state  could  not  be  ascertained  without 
a  heaving  down  for  external  examination,  which 
could  not  be  done  except  in  a  repairing  port ; 
and  whether,  even  if  so,  the  only  alternative  waa 
abandonment,  and  whether  the  captain  ought 
not  to  ha^e  awaited  an  answer  from  the  under- 
writers before  abandonment.  Lindwiy  v.  Leath^ 
%,  3  F.  &  F.  902  ;  11  L.  T.  194. 

Sifoet  of  Sale  of  Cargo.] — In  an  action  against 
underwriters  on  a  policy  upon  a  cargo  of  coals  to- 
Yokohama,  it  was  proved  that  the  sliip  received 
such  damage  as  to  render  it  necessary  to  put  into 
Hong  Kong ;  and  that  when  there  competent 
persons  decided  that  the  cargo  should  be  sold,  as- 
there  would  be  great  danger  of  spontaneous- 
combustion  if  conveyed  to  its  original  destination. 
No  notice  of  the  abandonment  of  the  cargo  was- 
given  to  the  underwriters  until  the  claim  wa» 
made  for  the  total  loss,  but  the  coals  had  been 
publicly  sold  at  Hong  Kong.  The  proceeds  of  the 
sale  had  been  handed  over  to  the  shipowners,  and 
they  had  offered  them  to  the  charterers,  less  a  con- 
siderable sum  which  they  withheld  in  {)ayment 
of  pro  ratA  freight,  on  condition  that  they  should 
receive  a  receipt  in  fuU  of  all  demands.  This 
the  charterers  declined  to  give.  The  underwriters 
refused  to  pay,  upon  the  ground  that  the  char- 
terers had  not  abandoned  the  cargo : — Held,  that 
the  public  sale,  per  se,  vested  the  proceeds  of  the 
sale  in  the  underwriters,  and  that  the  charterers 
had  done  nothing  subsequently  which  shewed  an 
election  on  their  part  to  take  the  proceeds. 
Saunders  v.  Baring,  34  L.  T.  419  ;  3  Asp.  M.  C. 
133. 

Amount  Seeoverable.] — ^An  insured  who  aban- 
dons can  only  recover  for  the  actual  loss  at  the 
time  of  his  abandonment.  Hamilton  v.  Mendez 
or  Mendes,  1  W.  Bl.  276  ;  2  Burr.  1198. 

Upon  a  policy  on  flax,  valued  at  so  much,  and 
warranted  free  of  particular  average,  if  the  vessel 
is  wrecked  and  the  assured  does  not  abandon, 
but  labours  to  save  the  cargo,  and  in  fact  saves 
a  part  (one-sixteenth),  though  much  damaged, 
he  is  entitled  to  recover  as  for  a  total  loss  of  that 
part  which  was  in  fact  totally  lost,  but  not  for 
the  rest  which  was  saved  to  him  in  specie,  though 
(leteriornted.  Bary  v.  Milford,  15  East,  569. 
See  15  R.  R.  279,  n.  See  Ralli  v.  Janson,  & 
El.  &  Bl.  422  ;  25  L.  J.,  Q.  B.  300. 

Ship  and  Cargo  Sold.] — Notice  held  to  be 
necessary  though  the  ship  and  cargo  have  been 
sold  and  converted  into  money  when  the  notice 
was  received.  Hodgson  v.  Blackiston,  I  Park. 
Ins.  (8th  ed.)  400,  n. 


3.  On  Lobs  by  Perils  of  Sea. 

Katnre  of  Lots.] — Owners  of  ships  are  not 
entitled  to  abandon  unless  at  some  period  of  the 
voyage  there  has  been  a  total  loss ;  and  where 
the  jury  has  found  only  an  average  loss  occa- 
sioned by  the  perils  of  the  sea,  the  court  is 
precluded  from  saying  there  has  been  a  total 
loss.  Caialet  v.  St,  Barhe,  1  Term  Rep.  187 ;  1 
R.  R.  178. 

A  loss  of  voyage  for  the  season  by  perils  of  the 
sea  is  not  a  ground  of  abandonment  upon  a 
policy  on  goods,  with  a  clause  of  warranty,  free 
from  average,  where  the  cargo  is  in  safety,  and 
not  of  such  a  perishable  nature  as  to  make  the 
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loss  of  Toyage  a  loss  of  the  commodity,  although 
the  ship  is  rendered  incapable  of  proceeding  in 
the  yoyage.  Hunt  y.  Royal  Exchange  Asmrance 
Co,,  6  M.  &  S.  47  ;  17  B.  R.  264. 

Where  damage  to  the  ship  from  perils  of  the 
sea  during  the  voyage,  covered  by  the  policy  on 
ship,  was  such  as  to  justify  abandonment  to  the 
underwriter  on  ship  before  the  cargo  was  put  on 
board,  the  insured  freight  could  not  be  earned  : 
— Held,  that  there  was  therefore  a  total  loss  on 
the  policy  on  freight.  Rankin  v.  Potter^  42  L.  J., 
C.  P.  169  ;  L.  R.  6  H.  L.  83  ;  29  L.  T.  142 ;  22 
W.  R.  1  ;  2  Asp.  M.  C.  66. 

Goods  Damaged.] — Where  a  ship  was  wrecked, 
but  the  goods  were  brought  on  shore,  though  in 
a  very  damaged  state,  so  that  they  became 
unprofitable  to  the  assured : — Held,  that  the 
underwriters  on  the  goods,  who  were  freed  by 
the  policy  from  particular  average,  could  not  be 
made  liable  as  for  a  total  loss  by  a  notice  of 
abandonment.  Thompson  v.  Royal  Exchange 
Assurance  Co.,  16  East,  214. 

Policy  on  goods  (copper  and  iron)  at  and  from 
L.  to  Q.,  warranted  tree  of  particular  average, 
and  the  ship,  owing  to  sea  damage  in  the  course 
of  her  voyage  was  obliged  to  run  into  port  and 
undergo  repair,  and  some  part  of  the  goods  was 
dama^d,  and  the  repairs  detained  her  so  long  as 
to  prevent  her  reaching  Q.  that  season,  and  no 
other  ship  could  be  procured  at  that  or  a  neigh- 
bouring \yoTt  to  forward  the  cargo  in  time,  so  that 
the  voyage  was  abandoned,  and  the  ship  after- 
wards sailed  on  another  voyage  : — Held,  that  this 
was  not  a  total  loss  of  the  goods,  and  that  the 
assured  could  not  abandon.  Anderson  v.  Wall  is, 
2  M.  &  S.  240  ;  3  Camp.  440. 

A  ship  was  wrecked  on  the  21st  December,  and 
three-fourths  of  her  cargo,  consisting  of  wines, 
were  either  lost  or  impregnated  with  salt  water  ; 
and  the  assured  gave  notice  of  abandonment  as 
for  a  total  loss  on  the  23ixl  (being  the  day  on 
which  they  heard  of  the  loss),  and  before  the 
remains  of  the  cargo  were  brought  on  shore : — 
Held,  that  it  amounted  to  such  a  loss  as  warranted 
the  notice  of  abandonment.  Hud«on  v.  Marrison, ' 
«  Moore,  288  ;  3  Br.  &  B.  97  ;  23  R.  R.  575.  | 

Desertion   by    Craw.] —A    ship    being  | 

deserted  at  sea  by  the  crew  for  the  preservation 
-of  their  lives,  the  assured  on  goods  abandoned. 
She  was  afterwards  towed  into  port,  but  the 
goods  were  so  much  damaged  as  not  to  be  worth 
sending  to  their  place  of  destination : — HeUl,  a 
total  loss.  Parry  v.  Aherdcrn,  4  M.  &  Ry.  343  ; 
9  B.  &  C.  41 1  ;  7  L.  J.  (O.S.)  K.  B.  260. 

4.  On  Capture. 

Total  Loss.] — An  insured  ship  being  taken,  the 
insured  may  demand  as  for  a  total  loss,  and 
abandon  to  the  insurer.  Goss  v.  Withers,  2  Bun*. 
•683  ;  2  Ld.  Ken.  325. 

Becaptnre.] — An  abandonment  offered  to  be 
ma<le  by  the  assured  to  the  underwriter,  upon 
intelligence  brought  of  the  capture  of  the  goods 
insui*ed,  which  the  underwriter  refused  to  accept, 
•does  not  entitle  the  assured  to  recover  as  for  a 
total  loss,  where,  before  action  brought,  the 
goods  were  recaptured,  and  arrived  at  the  place 
of  destination,  by  which  a  partial  loss  only  was 
.sustained;  for  the  assured  can  only  recover  an 
indemnity  for  such  loss  as  he  has  sustained  at 
the  time  of  action.  Patterson  v.  Ritchie,  4 
M.  ^  S.  393  ;  16  R.  R.  498. 


On  an  insurance  on  ship  from  Rio  de  Janeiro 
to  Liverpool,  she  was  captured,  and  afterwards 
recaptured ;  but  in  the  interval,  the  assured, 
having  received  intelligence  of  the  capture, 
gave  notice  of  abandonment ;  and  after  the  re- 
capture the  ship  arrived  at  Liverpool,  having 
sustained  a  partial  damage  : — Held,  that  the 
assured  could  only  recover  as  for  a  partial  loss. 
Brotherst&n  v.  Barber,  5  M.  &  S.  418  ;  17  R.  R. 
378. 

Where  there  was  a  loss  by  capture,  intelligence 
of  which  was  received,  and  an  abandonment 
made,  and  a  recapture  took  place  before  the 
notice  of  abandonment  was  given,  but  there  was 
no  intelligence  received  of  such  recapture  until 
after  some  steps  had  been  taken  by  the  under- 
writers : — Held,  to  amount  to  an  acceptance  of 
the  abandonment  by  them.  Smith  \.  Robertson , 
2  Dow,  474;  14  R.  R.  174.  See  also  Miller  v. 
Fletcher,  Underwood  v.  Robertson,  poet,  col.  1301. 


Partial  or  Total  Loss.] — A  ship  insured 


from  Jamaica  to  Llveri)Ool  was  captured  in  the 
course  of  her  voyage,  and  recaptured  in  a  few 
ilays ;  and  the  assured  having  received  intelli- 
gence of  the  capture,  but  not  of  the  recapture, 
gave  notice  of  abandonment ;  and  soon  aft«r 
receiving  intelligence  of  the  recapture,  and  that 
the  ship  was  safe  in  the  possession  of  the  re- 
captors,  in  a  port  in  Ireland,  but  without  any 
further  knowledge  of  her  state  and  condition,  he 
persisted  in  his  notice  of  abandonment ;  but  the 
ship  was  afterwards  restored  to  his  possession 
without  damage,  and  arrived  at  Liverpool,  and 
earned  her  freight ;  the  salvage  and  charges  of 
the  recapture  amounting  only  to  Ibl.  is.  Sd, 
l)er  cent. : — Held,  that  he  was  not  entitled  to 
abandon  ;  it  api)earing  in  the  result,  that,  at  the 
time  when  the  notice  of  abandonment  was  given, 
it  was  in  fact  only  a  partial  and  not  a  total  loss, 
as  the  assured  sup)K)sed ;  and  there  being  no 
subsequent  circumstances,  such  as  the  loss  of 
voyage,  high  salvage,  &c.,  to  continue  it  a  total 
loss.  Bainbridge  v.  Niclson,  10  East,  329 ;  1 
Camp.  237  ;  10  R.  R.  816. 

A  ship  insured  under  a  valued  policy  was  sunk 
in  deep  water.  On  April  15th,  the  insui-ed  gave 
notice  of  abandonment,  which  the  insurers  de- 
clined to  accept.  In  July,  the  insurers,  at  great 
cost,  raised  the  ship.  The  insured  in  December 
sueci  the  insurers  for  a  constructive  total  loss. 
The  insurers  pleaded  that  the  loss  was  partial 
only.  It  was  admitted  that  the  ship  could  not 
have  been  raised  and  refitted  at  an  expense  equal 
to  her  value  when  fit  for  sea ;  but  it  was  also 
atlmitted  that  at  the  date  of  the  action,  the 
expense  of  fitting  her  for  sea  would  be  less  than 
her  value  when  ready  for  sea : — Held,  that  the 
loss  was  partial  only  ;  the  date  of  the  action 
being  the  material  time.  Bainbridge  v.  Kielson 
(supra)  and  Falkner  v.  RUchie  (2  M.  &  S.  290) 
followed.  Blairmvre  Co,  v.  Macredie,  24  Ct.  of 
Sess.  Cas.  (4th  ser.)  893. 

An  assurance  was  effected  at  and  from  Quebec 
to  Teneriffe,  on  a  cargo  consisting  of  wheat,  fish, 
and  staves,  and  there  was  the  usual  memorandum 
in  the  policy  as  to  "  com  and  fish  being  free  from 
average  unless  general "  ;  and  the  ship  was  cap- 
tured, and  af  terwai-ds  recaptured,  and  sent  by  the 
recaptors  to  Bermuda,  where  a  scarcity  prevail- 
ing, an  embargo  was  laid  on  the  export  of  provi- 
sions ;  and  the  cargo  being  landed,  it  was  found 
that  a  considerable  quantity  of  the  wheat  was 
so  damaged  by  sea- water,  that  it  was  thrown 
overboard  by  order  of  the  magistrates,  for  the 
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sake  of  the  public  health  ;  and  the  other  part  of 
it,  beiDg  also  damaged,  was  sold  by  the  captain, 
as  well  as  the  fish,  at  a  profit ;  and  he  put  up 
the  ship  for  sale,  which  he  purchased  at  one- 
fourth  of  her  value,  for  the  benefit  of  the  owners  ; 
and  having  repaired  her,  and  being  refused  per- 
mission to  ship  the  remaining  quantity  of  wheat 
to  Teneriffe,  he  directed  it  to  be  sold,  and  bought 
it  for  the  benefit  of  those  concerned  ;  and  by 
leave  of  the  governor,  the  embargo  being  then 
raised  as  to  the  West  India  Islands,  he  shipped 
the  same  for  Madeira,  where  he  arrived  and 
delivered  it  and  took  in  a  cargo  of  wine  for 
London,  with  which  he  arrived  : — Held,  that  the 
assured,  who  had  abandoned  the  ship  on  receiv- 
ing intelligence  of  the  circumstances  which  had 
happened  previously  to  the  time  of  her  being 
permitted  to  proceed  to  Madeira,  was  entitled  to 
recover  as  for  a  total  loss  on  the  whole  of  the 
goods  insured.  Cologan  v.  London  Aaturance  Co. 
6  M.  &S.  447;  17R.  R.  890. 

Expense  of  Befltting.] — Insurance  on  a 


ship,  which,  during  her  voyage,  while  loading 
her  homeward  cargo,  was  seized  by  the  crew  and 
carried  away  to  a  distant  country,  and  the  cargo 
plundered  and  the  ship  deserted,  but  was  after- 
wards retaken  by  another  ship,  and  was  brought, 
with  a  small  remaining  part  of  her  cargo,  to  an 
English  port  (not  the  port  of  her  destination), 
and  part  of  her  rigging  was  gone,  and  she  could 
not  be  made  fit  for  a  voyage  again  without  con- 
siderable expense  in  providing  a  crew  and  stores  : 
—Held,  that  this  was  not  a  total  loss,  so  as  to 
entitle  the  assured  to  abandon  after  notice  of  the 
recapture.  Falkiier  v.  Ritchie^  2  M.  &  8.  290  ; 
15  R.  R.  253. 

Bnnning  Bloekade.]— Goods  were  insured 


at  and  from  L.  to  any  port  in  the  river  P. ;  the 
policy  was  effected,  and  the  ship  sailed,  after 
notification  that  those  ports  were  blockaded  :  the 
ship  was  captured  by  the  blocka<ling  squadron  in 
the  river  P.,  but  was  rescued  by  her  own  crew, 
and  brought  back  with  the  goods  undamaged  to 
L. ;  notice  of  abandonment  was  given  in  the 
interval  between  intelligence  of  the  capture  and 
of  the  rescue ;  but,  after  the  rescue,  in  fact, 
there  was  no  intention  to  violate  the  blockade  : 
—Held,  that  the  voyage  as  insured  was  not 
illegal ;  but  that  the  assured  had  no  right  to 
recover  for  a  total  loss  by  reason  of  their  having 
offered  to  abandon,  because  the  abandonment 
must  be  viewed  with  regard  to  the  ultimate  state  \ 
of  facts  at  the  time  when  the  offer  to  abandon 
was  made.  Xaylor  v.  Taylor^  9  B.  &  C.  718  ;  4 
M.  &  Ry.  526. 

Bettitutioii.] — ^An  abandonment  made  after 
capture,  under  circumstances  which  would  entitle 
the  assured  at  the  time  to  recover  as  for  a  total 
loss,  is  not  defeated  so  as  to  become  an  average 
loss  only,  by  the  mere  restitution  and  return  of 
the  ship's  hull,  before  action  brought,  if  the 
restitution  is  under  such  condition  as  to  make  it 
uncertain  whether  the  assured  may  not  have  to 
pay  more  than  its  worth.  APIvnr  v.  IIe?ideriion, 
4  M.  &  S.  576  ;  16  R.  R.  550. 


,  the  news  of  the  capture,  but  after  the  time  of 
the  ship's  liberation,  the  owners  abandoned  the 
j  ship  to  the  insurers  ;  upon  her  arrival  at  Ports* 
I  mouth,  the  captain  refused  to  deliver  her,  unless 
on  repayment  of  the  ransom,  which  the  owner 
refused  : — Held,  that  the  owner  being  entitled  to- 
retake  his  ship,  which  was  safe  at  Portsmouth, 
the  loss  of  the  voyage  did  not  enable  him  to 
recover  upon  a  policy  on  the  ship  as  for  a  total 
loss,  nor  could  he  recover,  as  for  an  average  loss, 
the  sum  which  had  been  paid  by  the  master  for 
the  ship's  ransom,  and  which  being  an  illegal 
payment,  the  plaintiff  was  not  bound  to  repay 
to  the  master.  Parsons  v.  Scott ^  2  Taunt.  363  ; 
11  R.  R.610. 

PnrohaM  after  Sale  by  Capton.] — ^Where  a 
ship  insured  had  been  captured,  and  brought  into 
a  neutral  port,  and  sold  by  the  captors,  and  the 
captain  bought  her  for  the  benefit  of  the  owners  : 
— Held,  that  they  were  only  entitled  to  recover 
on  a  policy  the  sum  paid  by  the  captain,  and 
what  was  expended  on  her  outfit,  and  could  not 
recover  for  a  total  loss.  M*" Masters  v.  Shoolhredy 
1  Esp.  237  ;  5  R.  R.  735. 

Captnre  and  Beoaptnre — Becovery  as  for 
Total  LoM — Salvage.] — A  ship  being  insured 
from  London  to  Carolina,  was  taken  by  a 
Spaniard,  and  retaken  by  an  English  privateer^ 
who  carried  her  into  Boston,  where  no  person 
appearing  to  give  security  she  was  condemned 
and  sold,  and,  after  the  recaptors  had  their 
moiety,  the  residue  remained  in  the  court  of 
admiralty  at  Boston.  Defendant  brought  aa 
action  at  law  on  the  policy  and  recovered,  and 

Slaintiff,  by  his  injunction-bill,  insisted,  that 
efendant  ought  to  have  recovered  no  more  than 
a  moiety  of  the  loss.  The  court  refused  the  in- 
junction, for,  as  defendant  had  offered  to  relin- 
quish the  salvage,  he  was  entitled  to  recover  the 
whole  money  insured.  By  13  Geo.  2,  c.  4,  s.  18^ 
the  recapture  of  a  ship  is  the  revesting  of  the 
owner's  property  ;  so  that  it  is  doubtful  whether 
the  act  can  operate  when  insurances  are  made^ 
interest  or  no  interest.  Salvage  must  be  de- 
ducted out  of  the  money  recovered  by  the 
policy,  if  come  to  the  hands  of  the  assured. 
Pringle  v.  Hartley^  3  Atk.  195. 

Abandonment  —  Ship    Beitored  before 


Payment  of  Baneom  by  Master.]  —  A 

vessel  chartered  to  Oix)rto,  St.  Ubes,  and  Gotten- 
burg,  being  taken  at  Oporto  by  the  enemy,  was 
liberated  on  payment  by  the  master  of  a  sum  of 
money,  and  on  condition  of  his  bringing  home 
in  her  to  England,  English  prisoners  to  be  ex- 
changed for  an  equal  numb^  of  French :  upon 


Action  Brought  ] — See  Rnys  v.  Royal  Exchange 
Assurance  Corporation,  ante,  col.  1108. 


5.  Embabgo  akd  Confiscation. 

Poeition   of  Coneigneee    of  Foreigner.] — A 

foreigner,  insuring  in  this  country  his  ship  or 
goods  on  a  voyage,  is  not  obliged  to  abandon 
upon  an  embargo  laid  on  the  property  in  the 
ports  of  his  own  country,  as  his  assent  is  virtually 
implied  to  every  act  of  his  own  government^ 
and  makes  such  embargo  his  own  voluntary 
act ;  and  goods  having  been  consigned  by  such 
foreigner  on  his  own  account  and  risk,  to  British. 
merchants  here,  who  in  consequence  of  such 
consignment  made  advances  to  the  foreigner,, 
and  made  insurance  on  his  account,  debiting  him 
with  the  premiums,  the  goods  were  afterwards- 
abandoned  in  consequence  of  such  embargo: — 
Held,  that,  as  the  foreigner  could  not  recover 
against  the  underwriters,  his  consignees  could 
not  recover  their  advances  under  a  policy  made 
for  the  benefit  of  the  foreigner,  though  made  in 
their  names,  as  interest  might  appear ;  however^ 
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they  might  have  insured  their  separate  interests 
by  a  policy  made  on  their  own  account.  Om- 
way  T.  Oray,  10  East,  536,  overruled  by  Auhert  v. 
Orayy  ante,  col.  1091.  And  see  Conway  v.  Forbes, 
10  East,  539 ;  and  Manry  v.  Shedden,  10  East,  540. 

Inability  to  Diioharge.] — If  a  cargo  of  a 
perishable  nature  is  insured  from  A.  to  B.,  with 
the  usual  memorandum,  and  in  the  course  of  the 
Yoyage  information  is  received  by  the  master 
that  the  port  of  B.  is  shut  against  ships  of  his 
nation,  in  consequence  of  which  the  commander 
of  the  convoy  orders  the  ship  to  proceed  to 
another  port,  and  the  cargo  is  there  sold  by 
orders  of  the  vice-admiralty  court  for  a  very 
small  sum  of  money,  the  assured  cannot  abandon 
as  for  a  total'  loss.  Hadkinsan  v.  JRobinson^  S 
Bos.  &  P.  388  ;  7  R.  R.  786. 

In  a  case  of  insurance  upon  goods  consigned  to 
a  particular  poi-t,  if,  on  the  arrival  of  the  ship 
there  it  is  found  to  be  in  the  hands  of  an  enemy  ; 
that  circumstance  does  not  warrant  the  assured 
to  abandon.  Lubbock  v.  Bowcro/t,  5  Esp.  50 ; 
8  R.  R.  830. 

A  party,  having  shipped  goods  on  an  adventure 
to  St.  Petersburg  on  board  a  vessel  chartered 
for  the  purpose,  made  insurance  on  ship  and 
goods  in  the  common  printed  form  in  blank ; 
and  by  a  written  memorandum  in  the  policy, 
the  underwriters  agree<l  to  pay  a  total  loss 
in  case  the  ship  should  not  be  allowed  by 
the  Russian  government  to  discharge  her  cargo 
at  St.  P.,  on  which  voyage  the  vessel  had  then 
sailed,  chartered  by  the  plaintiff : — Held,  that 
the  insured  was  entitled  to  recover  upon  this 
policy  on  an  allegation  that  the  vessel  on  her 
arrival  at  St.  P.  was  not  allowed  by  the  Russian 
government  to  discharge  her  cargo,  but  was 
obliged  to  return  back  with  it,  by  which  the 
value  of  the  cargo  was  reduced  below  the  amount 
of  the  invoice  price,  together  with  the  charges 
paid  thereon,  and  the  premiums  of  insurance. 
Puller  V.  Glover,  12  East,  124. 

Where  a  neutral  ship,  bound  from  America  to 
Havre,  was  detained  and  brought  into  a  British 
port,  and  pending  proceedings  in  the  admiralty, 
the  king  declared  Havre  in  a  state  of  blockade, 
by  which  the  further  prosecution  of  the  voyage 
was  prohibited  : — Held,  a  total  loss  of  the  voyage, 
which  entitled  the  neutral  assured  to  abandon. 
Barker  v.  Blake*,  9  East,  283.  And  see  Cases 
ante,  col.  1239. 

Sale— Condemnatioii  Reverted.  ] — An  American, 
properly  licensed  to  export  saltpetre  from  Cal- 
cutta to  America,  having  insured  it  for  the 
voyage,  the  ship  was  seized  by  the  captain  of  a 
British  ship  of  war  at  the  Cape  of  Good  Hope, 
and  the  cargo  condemned,  unshipped,  and  sold 
by  order  of  the  court  of  admiralty  there,  whose 
sentence  was  afterwartls  reversed  on  appeal  here, 
and  the  property  onlered  to  be  restored,  or  its 
value  paid  to  the  owner,  though  u|)on  payment 
of  the  captor's  costs : — Held,  that  the  assured 
might  recover  as  for  a  total  loss,  without  notice 
of  abandonment,  the  thing  insured  being  wholly 
lost  to  the  owner  by  the  unshipping  and  sale  of 
the  commodity  at  the  Cape,  under  the  order  of 
the  court  there  ;  and  that  such  loss  was  recover- 
able against  the  underwriters,  on  a  count  alleging 
it  to  have  happened  by  the  unlawful  seizure 
and  detention  of  a  British  shiu  of  war  ;  however 
questionable  it  might  have  been,  if  notice  of 
abandonment  had  been  necessary,  whether  such 
a  notice,  not  given  till  after  the  receipt  of  a 


second  letter  from  the  Cape,  announcing  the 
condemnation,  landing,  and  sale  of  the  goods, 
was  in  time,  when  a  prior  letter  of  advice  had 
stated  the  seizure  and  detention,  on  which  no 
notice  had  been  given  ;  and  the  court  of  appeal 
allowing  the  captor  his  costs,  on  the  reversal  of 
the  sentence  of  condemnation,  did  not  the  less 
shew  the  original  seizure  and  detention  to  be 
unlawful.  Mullett  v.  Shedden,  13  East,  304  ; 
12  R.  R.  347. 

6.  On  Loss  by  Other  Means. 

Deiertion  by  Grew.] — A  ship  received  con- 
siderable damage  from  tempestuous  weather,  and 
the  crew,  completely  exhausted,  deserted  the 
ship  on  the  high  seas  for  the  mere  preservation 
of  their  lives ;  and  the  ship  was  then  taken 
possession  of  by  a  fresh  crew,  who  succeeded 
in  conducting  her  safely  into  port.  The  ship 
having  been  sold  under  the  decree  of  the 
admiralty  court  to  pay  the  salvage,  and  it  not 
appearing  that  the  assured  had  taken  any  means 
to  prevent  such  sale : — Held,  that  they  had  no 
right  to  abandon,  and  that  there  was  no  more 
than  a  partial  loss.  Tlwrnely  v.  Ilebson,  2  B.  & 
Aid.  613  ;  21  R.  R.  381. 

A  ship  being  deserted  at  sea  by  her  crew  for 
the  preservation  of  their  lives,  the  assured  on 
goods  abandoned.  She  was  afterwards  towed 
into  port,  but  the  goods  were  so  much  damaged 
as  not  to  be  worth  sending  to  their  place  of 
destination :  —  Held,  a  total  loss.  Parry  v. 
Aberdeen,  4  M.  &  Ry.  343 ;  9  B.  &  C.  411  ;  7  L.  J. 
(0.8.)  K.  B.  260. 

Barratry.  ] — Barratry  of  the  master  is  a  ground 
of  abandonment  as  for  a  total  loss,  though  the 
goods  ultimately  reach  their  destination  through 
the  agency  of  strangers  to  the  assured.  Dixon  v. 
Befd,  1  D.  &  R.  207  ;  5  B.  &  Aid  597  ;  24  R.  R. 
481. 


7.  Effect  of,  on  Fbeight  and  Caboo. 

Charterparty  Freight.] — Where  there  was  a 
policy  on  ship  and  cdso  on  charterparty  freight 
(that  is,  freight  to  be  earned  by  the  carriage 
homeward  of  a  cargo  chartered  to  be  put  on 
board  at  a  distant  port),  and  the  ship  was  so 
injured  at  the  outward  port  that  the  shipowner 
abandoned  to  the  underwriter  on  ship,  there  was 
nothing  to  pass  to  the  underwriter  on  charter- 
party  freight,  and  consequently  there  was  no 
necessity  of  abandonment  to  him.  Bankin  v. 
Potter,  42  L.  J.,  C.  P.  169  ;  L.  R.  6  H.  L.  83  ;  29 
L.  T.  142 ;  22  W.  R.  1 ;  2  Asp.  M.  C.  65. 

Priorities.] — A  shipowner  having  first  insured 
his  ship  with  A.,  and  his  freight  with  B.,  for  a 
certain  voyage,  and  having  notice  of  an  embargo 
laid  on  the  ship  in  a  foreign  port,  abandoned  the 
ship  and  freight  to  the  respective  underwriters, 
and  received  from  them  the  whole  amount  of 
their  subscriptions  as  for  a  total  loss  of  both  ; 
first  undertaking,  by  a  memorandum  on  the  ship 
policy,  to  assign  to  the  underwriters  thereon  his 
interest  in  the  ship,  and  to  account  to  them  for 
it ;  and  afterwards  undertaking,  by  a  similar 
memorandum  on  the  freight  policy,  to  assign 
to  those  underwriters  all  right  of  recovery, 
compensation,  &c.  The  ship  being  afterwards 
liberated,  and  earning  freight,  which  was 
received  by  the  assured: — Held,  that  however 
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the  question  of  priority  as  to  the  title  to  the 
freight  might  have  been  as  between  the  different 
sets  of  underwriters  litigating  out  of  the  same 
fund,  and  however  the  weight  of  argument 
might  preponderate  in  favour  of  the  under- 
writers on  the  ship ;  yet  that  the  assured,  who 
had  received  the  freight  from  the  shippers  of 
goods,  was  at  all  events  liable  on  his  express 
undertaking  to  pay  it  over  to  the  underwriters 
on  freight ;  and  that,  without  deducting  the 
expenses  of  provisions,  wages,  &c.,  which  were 
charges  on  the  owner  before  the  abandonment, 
and  on  the  underwriters  on  ship  afterwards. 
Tkimipwn  V.  Ronycroft^  4  East,  34.  S.  P.,  Leaiham 
V.  Terry,  3  Bos.  &  P.  479. 

Freight  Samed.] — Upon  a  hostile  embargo  in 
a  foreign  port  the  owner,  who  had  separately 
insured  ship  and  freight,  abandoned  them  to  the 
respective  underwriters,  which  abandonment  was 
accepted  by  them  ;  after  which  the  embargo  was 
taken  off,  and  the  ship  completed  her  voyage  and 
earned  freight : — Held,  that  the  assured  could 
not  recover  as  for  a  total  loss  of  freight,  the 
freight  having  been  in  fact  earned  ;  or,  supposing 
it  to  have  been  in  any  other  sense  lost  to  the 
assured  by  the  abandonment  of  the  ship  to  the 
underwriters  thereon,  it  was  so  lost,  not  by  any 
peril  insured  against,  but  by  the  voluntary  act 
of  the  assured,  in  making  such  abandonment. 
McCarthy  v.  Ahel,  5  East,  388;  1  Smith,  524; 
7  R.  R.  711. 

An  abandonment  to  the  underwriters  on  ship 
transfers  freight  earned  subsequently  to  such 
abandonment,  as  incident  to  the  ship.  Davidson 
V.  Case,  5  Moore,  116  ;  8  Price,  642 ;  2  Br.  &  B. 
379  ;  5  M.  &  S.  79  ;  17  R.  R.  280. 

Ship  and  freight  were  insured  by  separate 
underwriters.  The  ship  was  captured,  and  ship 
and  freight  abandoned  to  the  respective  under- 
writers, who  each  paid  a  total  loss.  The  ship  was 
recaptured,  performed  her  voyage  and  earned 
freight :  —  Held,  that  the  underwriters  were 
entitled  to  the  freight.    Ih, 

Captain  acting  as  Agent  of  InBurers.]— A  ship 
haying  been  chartered  to  carry  troops  to  Calcutta, 
by  a  charterparty,  under  which  a  portion  of  the 
freight  was  made  payable  on  the  completion  of 
the  voyage,  when  about  700  miles  beyond  the 
Mauritius  caught  fire.  The  ship  put  back  to  the 
Mauritius,  where,  being  found  to  be  greatly 
damaged,  she  was  abandoned  to  the  under- 
writers as  totally  lost,  and  the  abandonment  was 
accepted.  The  captain  having  chartered  another 
ship  and  forwarded  the  troops  to  Calcutta,  the 
freight  was  received  by  the  shipowners'  agents : 
— Held,  that,  in  forwarding  the  troops,  the 
captain  acted  as  agent  for  the  owner  and  not  for 
the  underwriters  ;  and  that  the  underwriters,  to 
whom  the  ship  had  been  abandoned,  were  not 
entitled  to  any  benefit  from  the  freight  so 
received.  Ilickie  v.  Bodocanach i,  4  H.  &  N.  465  ; 
28  L.  J.,  Ex.  273  ;  5  Jur.  (N.8.)  660  ;  7  W.  R.  645. 

Compeniation.] — Owners  of  a  ship  effected 
policies  of  insurance  on  freight  and  on  ship  for  a 
voyage  from  St.  John's,  New  Brunswick,  to 
Liverpool,  the  goods  on  board  being  their 
property.  The  ship  was  stranded  off  the  port  of 
Liverpool,  and  notice  of  abandonment  was  given 
to  the  underwriters  on  the  ship :  part  of  the 
cargo  was  then  brought  in  lighters  to  Liverpool, 
and  the  ship,  having  been  so  lightened,  was 
brought  with  the  remainder  to  Liverpool :  this 


I  was  done  by  the  owners  at  their  expense  :  sub- 
sequently the  abandonment  was  accepted  by  the 
underwriters  ; — Held,  that  nothing  in  the  nature 
of  freight  for  the  entire  voyage  passed  to  the 
underwriters  on  the  ship  on  the  abandonment  of 
the  ship,  but  that  they  were  entitled  to  compensa- 
tion in  the  nature  of  freight  from  the  owners  of 
the  ship,  as  owners  of  the  goods,  for  so  much  of  the 
cargo  as  was  brought  in  it  from  the  place  of 
stranding  to  Liverpool,  and  that  the  principle  on 
which  it  was  to  be  calculated  was  the  sum  for 
which  that  part  of  the  cargo  might  have  been 
forwarded  to  Liverpool  in  another  ship  at  the 
current  rate  of  freight.  Miller  v.  WoodfaU,  8 
El.  &  Bl.  493  ;  27  L.  J.,  Q.  B.  120  ;  4  Jur.  (N.8.) 
302.  See  Burnand  v.  Bodocanaehl,  61  Jj.  J., 
Q.  B.  648  ;  7  App.  Cas.  333  ;  47  L.  T.  277 ;  31 
W.  R.  66  ;  4  Asp.  M.  C.  576— H.  L.  (E.) 

Title  to  Cargo,  when  Aocming.] — ^The  title  of 
underwriters  to  a  cargo  of  an  abandoned  vessel 
does  not  date  from  the  acceptance  of  an  abandon- 
ment, but  has  relation  back  to  the  time  of  the 
loss.  Cammell  v.  Sewell,  5  H.  &  N.  728  ;  29  L.  J., 
Ex.  360  :  6  Jur.  (N.8.)  916  ;  2  L.  T.  799  ;  8  W.  R. 
639— Ex.  Ch. 

A  foreign  vessel  sailing  with  a  cargo  of  timber, 
consigned  from  a  foreign  port  to  Hull,  went 
ashore  on  the  coast  of  Norway.  The  captain, 
without  waiting  for  instructions  from  the  con- 
signee, and  without  any  absolute  necessity,  made 
ssde  by  auction  of  the  timber,  in  the  manner  pre- 
scribed by  the  law  of  Norway,  and  the  purchaser 
consigned  the  timber  to  the  defendants  for  sale 
in  his  behalf.  The  agents  of  the  plaintiffs'  under- 
writers, who  had  received  notice  of  abandonment 
before,  but  had  accepted  it  after  the  sale,  in  the 
meantime  instituted  a  suit  in  the  superior 
diocesan  court  of  Drontheim  against  the  captain 
and  the  purchaser  to  set  aside  the  sale,  and  to 
compel  the  purchaser  to  deliver  up  the  cargo  to 
the  underwriters.  That  court  confirmed  the  sale. 
On  trover  subsequently  brought  by  the  plaintiffis 
against  the  London  consignee  of  the  purchaser 
for  the  recovery  of  the  cargo  : — Held,  that  they 
were  entitled  to  maintain  an  action  for  the 
convereion,  but  that  they  were  estopped  by  the 
judgment  of  the  Norwegian  court.    Ih. 

On  abandonment,  the  owner  becomes  trustee 
for  the  underwriters  on  ship,  and  is  bound  to 
assign.  Scottish  Marine  Insurance  Co.  v.  Turner, 
1  Macq.  H.  L.  334  ;  17  Jur.  631  ;  1  W.  R.  527. 

Where  a  ship  h«s  received  injuries  entitling 
the  owner  to  treat  her  as  totally  lost,  and  where 
he  consequently  abandons  her  to  the  under- 
writers on  ship,  they  are  entitled  to  all  freight 
afterwards  earned.    lb. 

Upon  such  constructive  loss  and  abandonment 
the  freight,  if  earned,  will  belong,  not  to  the 
owners,  but  to  the  underwriters  on  ship.    lb. 

Freight,  while  the  ship  is  in  the  course  of 
earning  it,  belongs  to  the  underwriters  paying 
for  a  total  loss.  Stewart  v.  6treenock  Marine 
Insurance  Co.,  2  H.  L.  Cas.  169  ;  1  Macq.  H.  L. 
382. 

Deduction  of  SzpenMS.] — ^While  a  sHip  was 
forcibly  detained  in  a  foreign  ix>rt,  the  owner 
abandoned  first  the  ship  and  then) the  freight-,  to 
the  different  sets  of  underwriters  thereon,  who 

f^aid  as  for  a  total  loss  ;  after  which  the  ship  was 
iberated,  reshipped  her  cargo,  which  had  been 
taken  out,  and  returned  home,  earning  freight, 
which  was  received  by  the  assured.  Assuming 
that  the  assured  after  an  abandonment  of  the 
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ship,  might  abandon  the  freight  to  another  set  of 
underwriters,  the  ship  and  freight  are  salvage  to 
the  different  underwriters  after  deducting  the 
following  expenses,  which  must  be  apportioned 
between  them  according  to  their  several  interest : 
1.  The  expenses  of  the  ship  and  crew  in  the 
foreign  port,  including  port-charges,  besides  the 
expense  of  shipping  the  cargo,  which  exclusively 
belongs  to  the  underwriters  on  freigiit :  2.  Insur- 
ance thereon  :  3.  Wages  and  provisions  of  crew 
from  their  liberation  in  the  foreign  port  till  their 
discharge  here  :  4.  Wages  (provisions  were  sup- 
plied by  the  foreign  government)  to  the  crew 
during  their  detention.  But  the  assured  was  not 
entitled  to  deduct  out  of  the  freight  received, 
payable  to  the  underwriter  on  freight :  1. 
Charges  paid  at  the  port  of  discharge  on  ship 
and  cargo  :  2.  Insui'ance  onship  :  3.  Diminution 
in  value  of  ship  and  tackle  by  wear  and  tear  on 
the  voyage  home.  Sluirp  v.  Gladstone^  7  East, 
24  ;  3  Smith,  39  ;  8  R.  R.  583. 


XII.  SALE,   BY   MASTER,   OF    SHIP   AND 

CARGO. 

1.  Ship,  1297. 

2.  Curgoy  1301. 

I.  Ship. 

Wlien  Allowed.] — The  master  of  a  vessel  has 
no  power  to  sell  her  so  as  to  affect  the  insurers, 
except  under  circumstances  of  stringent  neces- 
sity :  such  circumstances  as,  after  sufficient 
examination  of  her  condition,  after  eveiy  exeition 
in  his  power,  within  the  means  at  his  disposal, 
to  extricate  her  from  peril  or  to  raise  funds  for 
the  repair,  leave  him  no  alternative  but  to  sell 
her  as  she  is.  Cobequid  Marine  Inturance  Co.  v. 
BarUuux,  L.  R.  6  P.  C.  319  ;  32  L.  T.  510 ;  23 
W.  R.  892 ;  2  Asp.  M.  C.  636— P.  C. 

In  cases  of  extreme  necessity,  and  where  the 
ship,  having  got  aground,  cannot,  in  the  opinion 
of  persons  competent  to  judge,  be  raised,  the 
captain  may  sell  her  for  the  benefit  of  the  owners  ; 
but  it  can  only  be  in  cases  of  extreme  necessity  ; 
and  the  survey,  ^c.  must  be  made  on  the  best 
information,  and  with  the  most  pure  good  faith. 
Uayman  v.  Molton,  5  Esp.  64  ;  8  R.  R.  837. 

A  vessel  struck  upon  a  rock  outside  a  harbour, 
and  it  was  necessary  to  lighten  her  in  order  to 
get  her  off  at  the  next  high  tide,  and  for  that 
purpose  her  master  entered  into  a  contract  with 
one  G.,  who  was  the  only  person  at  the  place 
who  had  a  sufficient  number  of  men  to  render 
effectual  assistance,  to  find  the  labour  required 
for  that  purpose.  G.  supplied  only  a  small 
number  of  men,  who  worked  very  languidly  in 
discharging  the  cargo  for  two  or  three  hours,  and 
at  the  end  of  that  time  G.  persuaded  the  master 
to  cancel  this  contract,  and  to  call  a  survey'  of  the 
vessel  and  sell  her.  G.  and  some  men  he  brought 
accordingly  ma<le  a  survey,  and  by  it  found  the 
mainmast  raised  one  inch,  the  main  combings 
parted,  the  deck  plank  opening,  and  the  vessel 
uiiseaworthy,  and  advised  that  the  ship  and 
cargo  should  be  sold  for  the  benefit  of  all  con- 
•cemeiL  The  master  then  sold  her  to  G.  for  a 
very  small  sum  of  money.  When  the  vessel 
struck  on  the  rock  there  was  a  strong  breeze 
blowing,  but  it  afterwards  got  calmer,  and  at 
the  time  of  the  sale  the  weather  was  good,  and 
the  vessel  lying  on  her  bilge  with  no  more 
4langer  than  she  had  been  in  from  the  time  she 


struck,  but  there  was  evidence  that  if  the  wind 
veered  round  to  the  south  or  west  the  sea  would 
have  heaved  in  and  the  vessel  would  have  broken 
up  in  a  short  time.  As  a  fact,  directly  after  the 
sale  G.  brought  a  number  of  hands  to  discharge 
the  cargo,  and  so  got  the  vessel  off  and  floated 
her  at  the  next  high  tide,  and  he  afterwards 
repaired  and  made  her  seaworthy  at  a  trifling 
expense.  In  an  action  against  the  underwriter 
on  a  policy  of  insurance  on  the  vessel  for  a  con- 
structive total  loss,  the  judge  ruled,  on  the  above 
facts  appearing  at  the  end  of  the  plaintiff's  case, 
that  there  was  no  evidence  upon  which  the  jury 
could  reasonably  find  the  urgent  necessity  for 
the  sale  of  the  vessel  at  the  time  she  was  sold, 
and  he  accordingly  withdrew  the  case  from  the 
jury  and  directed  the  verdict  to  be  entered  for 
the  defendant : — Held,  by  Lord  Coleridge,  C.J., 
that  such  ruling  was  right.  IlaU  v.  Jupe,  49 
L.  J.,  C.  P.  721  ;  43  L.  T.  411  ;  4  Asp.  M.  C. 
328. 

Held,  by  Grove,  J.,  that  it  was  wrong,  and 
that  the  case  should  not  have  been  withdrawn 
from  the  jury.    Ih, 

A  captain  of  an  insured  ship,  which  has  been 
injured  by  perils  of  the  sea,  is  not  justified  in 
selling  the  ship  instead  of  repairing  it,  unless  he 
either  has  not  the  means  of  getting  the  repairs 
done  at  the  place  where  the  vessel  is  obliged  to 
put  in ;  or  cannot  get  them  done  except  at  such 
an  expense  as  would  render  it  undoubtedly  im- 
proper to  repair,  if  the  ship  were  not  insured  ;  or 
has  not  money  in  his  {X)S6ession  sufficient  to  pay 
for  the  repairs,  and  is  not  in  a  situation  to  raise 
it  by  loan  or  otherwise,  except  at  such  an  extra- 
vagant rate  as  would  prevent  a  prudent  man, 
in  the  exercise  of  a  sound  and  vigorous  judg- 
ment, from  undertaking  the  repairs  under  such 
circumstances.  Somes  v.  Sugrue,  4  Car.  k  P. 
276,  284. 

Where  a  ship  receive<l  damage  by  striking  on 
a  rock,  which  rendered  her  unsafe  for  another 
voyage  unless  repaired  ;  and  she  was  twice  sur- 
veyed and  condemned  by  the  authorities  of  the 
place  to  which  she  was  insured  ;  and  the  captain 
bon4  fide  sold  her  for  firewood  ;  and  she  might 
have  been  repaired  but  for  the  negligence  of  the 
resident  agents  of  the  owners : — Held,  that  the 
imderwriters  were  not  liable  for  a  total  loss. 
Tanrter  v.  Bnineti,  R.  &  M.  182  ;  27  R.  R.  743. 

A  ship  being  wrecked,  was  sold  by  the  owner 
and  master,  and  soon  after  got  off  by  the  pur- 
chaser and  repaired,  though  at  a  great  expense. 
The  owner  could  not  treat  this  as  a  total  loss, 
unless  the  sale  at  the  time,  in  the  exereise  of  a 
sound  judgment,  appeared  most  beneficial  for  all 
parties.    Doyle  v.  Dallas,  1  M.  &  Rob.  48. 

If  the  ship  was  likely  to  be  repairable,  so  as  to 
come  to  England  with  any  cargo,  which  upon 
her  arrival  would  be  worth  the  sum  laid  out  on 
her,  it  cannot  be  treated  as  a  total  loss,  though 
she  cannot  be  made  fit  to  carry  the  cargo  origin- 
ally intendetl  for  her.     lb. 

Freight  was  insured  from  A.  to  B.  The  ship 
sailed,  but  was  obliged  to  put  back  from  stress 
of  weather,  when  she  was  found  to  be  incapable 
of  complete  repair,  and  the  cargo  was  accordingly 
unloaded  and  the  ship  sold.  In  an  action  on 
the  policy  for  a  total  loss  : — Held,  that  the  insured 
was  bound  to  use  all  reasonable  endeavours  to 
repair  the  ship,  so  as  to  have  carried  the  cargo, 
or  part  of  it,  which  would  have  operated  as  a 
salvage.  Green  v.  Boy  at  Exchange  AssuraHce 
Co.,  1  Marsh.  447  ;  6  Taunt.  68  ;  16  R.  R.  571. 

Where,  by  means  within   the  reach  of  the 
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Cambridge  v.  Anderton,  4  D.  &  R.  203  :  2  B.  &  C. 
691  ;  1  Car.  &  P.  213  ;  R.  &  M.  60  ;  2  L.  0.  (0.8.) 
K.  B.  HI  ;  26  R.  R.  517. 

Where  a  ship  was  so  shattered  in  a  stomif  that 
it  was  found,  on  survey,  that  the  expenses  of 
repairing  her  would  far  exceed  her  original  value, 
and  the  captain  sold  her  bon&  fide  for  the  benefit 
of  all  concerned,  and  the  purchaser  shortly  after- 
wards broke  her  up  : — Held,  that  this  was  such 
an  urgent  necessity  as  justified  the  sale.  Robert - 
gan  V.  Clarke^  8  Moore,  622  ;  1  Bing.  -445  ;  2  L.  J. 
(0.8.)  C.  P.  71 ;  25  R.  R.  676. 

If  a  vessel  is  so  much  injured  by  a  storm,  that 
in  the  opinion  of  the  master,  who  exercises  a 
fair  and  honest  discretion  on  the  subject,  she 
cannot  be  repaired  but  at  an  expense  exoeediug^ 
the  amount  of  a  total  loss,  and  he  accordingly 
sells  her,  the  owner  may  recover  from  the  insurer 
as  for  a  total  loss,  although  it  eventually  turns 
out  that  the  vessel  might  possibly  have  proceeded 
on  her  voyage.  Robertgon  v.  Caruthers,  2  Stark. 
571  ;  20  R.  R.  738. 

Where  a  vessel  was  driven  by  tempestuous 
weather  into  a  foreign  port,  and  in  order  to  defray 
the  expenses  of  repairing  (without  which  she 
could  not  have  proceeded  on  her  voyage),  the 
captain  was  obliged  to  sell  part  of  the  cargo : — 
Held,  that  the  underwriters  on  a  policy  on  goods 
were  not  liable  for  a  total  loss  by  perils  of  the  sea. 
Sarffvi/  V.  Hobson,  3  D.  &  R.  192  ;  2  B.  &  C.  7 ; 
4  Bing.  131  ;  12  Moore,  474 ;  1  Y.  &  J.  347  ;  1 
L.  J.  (0.8.)  K.  B.  222  :  26  R.  R.  251.  S.  P., 
Powell  V.  Gudgeon,  6  M.  &  S.  431  ;  17  R.  R. 
385. 


master,  a  ship  can  be  so  treated  as  to  retain  the 
character  of  a  ship,  he  cannot,  by  selling  her  even 
bond,  fide,  convert  the  average  into  a  total  loss, 
but  the  underwriters  are  entitled  to  have  those 
means  used  on  their  account.  Gardner  v.  Sal- 
tador,  1  M.  &  Rob.  116. 

Where  it  was  proved  that  the  master  sold  bon4 
fide,  and  professedly  for  the  benefit  of  aU  con- 
cerned, yet,  since  it  was  not  further  proved  that 
the  sale  was  absolutely  necessary,  and  really  for 
the  benefit  of  all,  the  assured  were  not  entitled 
to  recover  as  for  a  constructive  total  loss,  without 
notice  of  abandonment.  Kjiight  v.  Faith,  15 
Q.  B.  649  :  19  L.  J.,  Q.  B.  509  ;  14  Jur.  1114.  See 
Rosetto  V.  Gumey,  ante,  col.  1236. 

When  Eepairs  Effected.]— Freight  was  insured 
on  ship  and  cargo  of  timber  from  Quebec  to 
London,  and  the  ship  sailed  from  Quebec,  and 
on  her  voyage  down  the  River  St.  Lawrence 
sprung  a  leak,  and  it  became  necessary  for  the 
preservation  of  the  lives  of  the  master  and  crew 
to  run  her  on  shoi'e,  where  she  took  the  ground 
on  the  outside  of  a  reef  of  i*ocks,  and  was  there 
fixed,  and  exposed  to  the  full  force  of  the  stream, 
and  in  the  way  of  the  drift  ice  then  forming  and 
floating  down  the  river.  One  of  the  part-owners 
and  agent  for  the  others  resided  at  Quebec,  and 
after  two  surveys,  in  which  the  surveyors  stated, 
as  their  opinion,  that  it  w^ould  be  prudent  to  sell 
the  ship  and  cargo,  the  master,  under  the  direction 
of  such  part-owner,  sold  the  same ;  the  ship, 
however,  sui-vived  ;  was  repaired  by  the  pur- 
chasers, and  afterwards  brought  a  full  cargo  to 
London.  In  an  action  on  the  policy  against  the 
underwriters  on  freight  for  a  total  loss  : — Held, 
that  the  master  was  warranted  in  selling  the  ship 
and  cargo.  Idle  v.  Royal  Exchange  Insurance 
Co.,  3  Moore,  115  ;  21  R.  R.  538. 

Where  ship,  freight,  and  passage-money  where 
insured  for  13,000^,  at  and  from  London  to  the 
East  Indies  and  back ;  and  the  ship  sailed  sea- 
worthy from  Calcutta  on  her  homeward  voyage, 
and  afterwards  received  considerable  damage  by 
stormy  weather,  so  as  to  render  it  necessary  for 
the  captain  to  put  back  there  ;  and  immediately 
on  his  arrival,  he  gave  notice  of  abandonment  to 
the  agents  for  Lloyd's  resident  there,  and  desired 
that  their  surveyor  might  be  present  at  the  sur- 
veys of  the  ship  ;  and  the  agents  replied,  that 
they  had  no  authority  to  accept  abandonments  ; 
and  after  three  several  surveys  of  the  ship  by 
competent  persons,  at  two  of  which  the  surveyor 
for  the  agents  attended,  and  it  was  found  that 
the  expense  of  repairing  her  would  be  from 
4,000/.  to  5,0001. ;  and  the  captain,  having 
inefEectually  attempted  to  raise  money  by  hypo- 
thecation of  the  ship  (having  no  funds  to  repair 
her  himself),  sold  her  for  1,200/. ;  and  the  jury 
found  that  what  had  been  done  by  him  was  for 
the  benefit  of  all  concerned,  and  gave  a  verdict 
for  the  assured  as  for  a  total  loss  : — Held,  that 
the  sale  was  justifiable  ;  and  the  court  refused  a 
new  trial.  R^ad  v.  JSonhavi,  6  Moore,  397  ;  3 
Br.  &  B.  147  ;  23  R.  R.  587. 

Where  a  vessel  was  so  much  injured  by  perils 
of  the  sea,  that,  in  order  to  render  her  seaworthy, 
it  would  cost  as  much  to  repair  her  as  she  was 
originally  worth,  or  as  much  as  would  build  a 
new  ship,  and  the  captain  sold  her  to  a  purchaser, 
who  repaired  her  and  sent  her  on  a  voyage, 
which  she  never  completed  in  consequence  of  her 
infirmity  : — HeUl,  that  the  underwriters  were 
liable  as  for  a  total  loss,  although  the  vessel 
remained  in  specie  at  the  time  she  was  sold. 


Cause  of  Loss— Stranding.] — ^A  ship  insured  in 
1,000/.  for  a  year,  ending  23rd  September,  was 
stranded,  got  off,  and  brought  into  the  harbour 
of  Santa  Cruz,  on  September  16th.  She  remained 
there  with  her  crew  on  board  till  the  middle  of 
October,  and  during  that  time  wjia  pumped,  and 
her  cargo  was  dischai^ed  into  other  vessels. 
Being  then  beached  and  surveyed,  she  was  found 
so  much  damaged  by  the  accident  that  the  neces- 
sary repairs  could  not  be  done  at  Santa  Cruz, 
there  being  no  dockyard,  workmen,  or  materials 
there ;  nor  could  she  be  taken  to  any  port  where 
she  could  prudently  have  been  repaired.  After- 
wards, in  October,  the  master  (who  was  a  part 
owner,  and  interested  in  the  policy)  sold  her  for 
the  benefit  of  those  whom  it  might  concern,  and 
she  fetched  72/.  Ko  notice  of  abandonment  was. 
given.  A  special  case,  in  an  action  against  the 
unden^Titers,  set  forth  these  facts,  stating  also 
that  the  vessel  "received  her  death-blow  "by  the 
perils  of  the  sea,  on  September  16th,  but  that  the 
damage  was  not  ascertained  till  the  24th  : — 
Held,  that  the  assured  were  entitled  to  recover 
for  partial  loss  by  the  stranding  before  September 
23rd,  though  the  loss  was  not  ascertained  till 
after  that  day  ;  the  proximate  cause  of  loss,  the 
injury  by  stranding,  having  taken  place  during 
the  year  covered  by  the  insurance.  Knight  v. 
Faith.  16  Q.  B.  649  ;  19  L.  J.,  Q.  B.  509  ;  14  Jur. 
1114. 

Held,  also,  that  the  ultimate  loss  did  not 
prevent  such  recovery,  for  that  the  partial  loss 
by  stranding  caused  an  actual  prejudice  to  the 
assured,  which  was  not  merged  in  the  final  lo8& 
resulting  from  the  sale,  even  assuming  this  to 
have  b^n  a  total  loss  necessarily  consequent 
upon  the  stranding,  the  loss  being  one,  which,, 
as  total,  the  insurers  were  not  liable  to  pay  for. 
lb. 

A  ship  and  goods  being  insured  for  a  voyage^ 
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if  the  ship  is  taken  and  recaptured,  and,  on  the 
recapture,  the  captain,  acting  fairly  for  the 
benefit  of  his  employers,  sells  the  ship  and  cargo, 
and  thereby  puts  an  end  to  the  voyage,  the 
insured  will  recover  as  for  a  total  loss.  Millet  v. 
Fletcher,  1  Dougl.  231. 

Underwriters  on  goods  insured  from  London 
to  Deraerara  were  held  liable  for  an  average  loss, 
where  the  ship,  being  captured  and  recaptured, 
was  sent  into  St.  Thomas's  stripped  of  all  her 
hands,  and  the  captain,  not  being  able  on  his 
arrival  there  to  procure  a  fresh  crew,  or  to  raise 
money  to  pay  the  salvage,  immediately  sold  the 
ship  and  cargo,  and  broke  up  the  adventure. 
Underwood  v.  JRobeHson,  4  Camp.  138  ;  16  R.  R. 
760. 

STidenoe  of  Condemnation.] — A  notarial  copy 
of  the  condemnation  of  a  ship  as  not  being 
worth  repairing,  is  only  evidence  of  the  fact  of 
her  having  been  condemned,  not  of  the  par- 
ticular defects  on  which  the  condemnation  was 
grounded.  Wright  v.  Barnard^  2  Esp.  700  ;  6 
R.  R.  767. 

Authority  of  Vice-Admiralty  Court.]  —  The 
yice-admir^ty  courts  abroad  have  no  authority, 
upon  the  mere  petition  of  the  captain  of  a  ship, 
bound  on  a  foreign  voyage,  to  decree  the  sale  of 
such  ship  reported  ujx)n  survey  not  to  be  sea- 
worthy or  repairable,  so  as  to  carry  the  cargo  to 
its  place  of  destination,  but  at  an  expense 
exceeding  the  value  of  the  ship  when  repaired. 
Jleid  V.  Darby y  10  East,  143. 

Where  the  master  of  a  ship  on  a  voyage  from 
Calcutta  to  London,  laden  with  indigo,  was 
obliged  to  put  into  Mauritius  from  unseaworthi- 
ness, and  there  abandoned  ship  and  cargo,  which 
were  bon&  fide  sold  by  public  auction,  under  the 
orders  of  the  vice-admiralty  court : — Held,  in 
an  action  by  the  owner  against  the  purchaser  of 
the  indigo ;  1st,  that  there  being  no  pressing 
necessity  for  the  sale,  the  master  could  confer  no 
title  upon  the  vendee  ;  2nd,  that  a  judgment  in 
tort  against  the  owner  of  the  vessel  for  not 
delivering  the  cargo,  purauant  to  the  bill  of  (lading, 
was  no  bar  to  this  action  ;  and  3rd,  that  an 
unavailing  demand  of  the  proceeds  in  the  vice- 
admiralty  court  did  not  prevent  the  plaintifE 
from  recovering  the  full  value  of  the  indigo  from 
the  defendant.  Morris  v.  Rohinmn,  5  D.  &  R. 
35  ;  3  B.  &  C.  196  ;  27  R.  R.  322.  And  see 
Hunter  v.  Pri7iwp,  10  East,  378  ;  10  R.  R.  828. 

Unnecessary  Sale  by  Master.] — See  Alcock  v. 
Jivyal  Exchange  Agtvrance  Corporation,  13  Q.  B. 
292 ;  18  L.  J.,  Q.  B.  121 ;  13  Jur.  445,  post, 
coL  1321. 

2.  Caboo. 

Baty  of  Master  to  Communicate.] — A  master 
of  a  vessel  cannot  at  an  intermediate  port  sell 
goods  wliich  are  damaged,  and  cannot  be  carried 
to  the  port  of  discharge,  without  communicating 
with  their  owner.  Acatos  v.  Burns,  47  L.  J., 
Ex.  566  ;  3  Ex.  D.  282  ;  26  W.  R.  624— C.  A. 

The  authority  of  the  master  to  sell  goods  of  an 
absent  owner  is  derived  from  the  necessity  of 
the  situation  in  which  he  is  placed  ;  and  conse- 
quently to  justify  his  selling,  he  must  establish  a 
necessity  for  the  sale,  and  an  inability  to  com- 
municate with  the  owner.  Australian  Steam 
Navigation  Co,  v.  Morse,  8  Moore,  P.  C.  (N.s.) 
482  ;  L.  R.  4  P.  C.  222  ;  27  L.  T.  357  ;  20  W.  R. 
728. 

A  captain  of  a  ship  is  not  justified  in  selling 


the  cargo  at  a  foreign  port,  although  it  is  impos- 
sible to  prosecute  the  original  voyage,  and 
although  a  sale  of  the  goods  is  the  most  bene- 
ficial course  for  the  owner  of  them.  Wilson  v. 
Millar,  2  Stark,  1  ;  19  R.  R.  670.  S.  P.,  Joseph 
V.  Knox,  3  Camp.  332. 

Liability  of  BUpowner.] — ^Although  the  cap- 
tain of  a  ship  finds  it  impossible  to  reach  his 
port  of  destination,  he  has  no  implied  authority 
to  sell,  for  the  benefit  of  the  shippers,  the  cargo 
in  a  foreign  port  into  which  he  is  driven  :  and  if 
he  does  so,  though  acting  honk  fide  for  the 
interest  of  all  concerned,  this  is  a  tortious  conver- 
sion for  which  the  shipowner  is  liable.  Van 
Oineron  v.  Bowich,  2  Camp.  42. 

Where  the  captain  of  a  ship,  which  was  in  a 
sinking  state  from  the  effects  of  tempestuous 
weather,  put  into  a  port  short  of  his  destination, 
and  believing  that  the  expense  of  repairs  would 
frustrate  the  owner's  adventure,  he  sold  the 
cargo  under  the  order  of  a  vice-admiralty  court, 
but  it  appeared  that  he  might  have  forwarded  it 
to  its  port  of  destination  by  another  vessel,  and 
repaired  his  own  ship  at  a  great  expense : — Held, 
that  he  ought  either  to  have  done  the  one  or  the 
other ;  and  that  he  had  no  authority  to  sell  the 
cargo :  and  that,  consequently,  the  shipowners 
were  liable  to  the  owners  of  the  cargo  for  the 
non-delivery  thereof,  although  the  bill  of  lading 
merely  stipulated  for  a  conveyance, "  the  dangers 
and  accidents  of  the  seas  and  of  navigation,  of 
what  kind  soever  excepted."  Cannan  v.  Meabui-n^ 
8  Moore,  127  ;  1  Ring.  243 ;  2  L.  J.  (O.s.)  C.  P.  60. 

The  master  of  a  vessel  is  not  justified  in 
selling  any  part  of  the  cargo  for  the  repairs  of 
the  ship  in  a  foreign  port,  except  in  the  case  of 
urgent  necessity.  Campbell  v.  Thompson,  1 
Stark.  490. 

A.,  having  shipped  goods  on  board  of  a  vessel 
which  was  driven  into  a  foreign  port  by  stress  of 
weather,  part  of  these  gooiis  was  sold  by  the  cap- 
tain to  defray  the  expenses  of  repairing  the 
vessel ;  A.  is  entitled  to  deduct  from  the  demand 
for  the  freight  the  sum  for  which  the  goods  have 
been  sold ;  and  the  circumstances  of  the  ship- 
ownere,  having,  during  the  voyage,  assigned  the 
freight  to  a  third  person,  makes  no  difference.  lb. 

The  master  of  a  ship,  which  is  completely 
wrecked  in  a  foreign  port,  has  no  authority  to 
sell  goods  on  freight  saved  from  the  wreck,  unless 
there  is  an  absolute  necessity  for  such  sale  ; 
though  he  acts  bon&  fide,  and  according  to  the 
best  of  his  judgment;  and  where  the  goods 
are  sold  by  public  auction,  such  sale  is,  at  all 
events,  not  binding  on  the  owner  of  the  goods, 
where  the  conduct  of  the  vendee  imports  know- 
ledge of  the  weakness  of  the  captain's  title  to 
sell.    Freeman  v.  Fast  India  Co.,  1  D.  &  R.  234  ; 

5  B.  &  Aid.  617  ;  24  R,  R.  497. 

Sale  of  Part.] — Where  a  vessel,  having  sailed 
from  her  port  of  lading,  with  a  cargo  of  goods, 
was  obliged  to  put  back  in  consequence  of  a 
peril  of  the  sea,  and  it  being  discovered  that 
part  of  the  cargo  which  was  taken  out  was 
damaged  by  sea-wat^r,  and  could  not  be  re- 
shipped  without  a  delay  of  six  weeks,  the  cap- 
tain, in  the  exercise  of  a  sound  discretion,  sold 
the  damaged  goods,  sailed  with  the  remainder, 
and  arrived  in  safety : — Held,  that  the  under- 
writers were  not  liable  pro  tanto  for  the  loss  of 
the  freight  of  the  goods  sold.    Mordy  v.  Jones^ 

6  D.  &  R.  479 ;  4  B.  &  C.  394  ;  3  L.  J.  (0.8.) 
K.  B.  250  ;  28  R.  R.  305. 
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Coniigiiee  or  Pnrohmaer.]  —  Where  a  captain 
without  absolute  necessity  or  authority  sold  a 
cargo,  and  the  sale  was  confirmed  by  a  foreign 
court,  on  a  suit  by  the  underwriters  to  set  aside 
the  same  : — Held,  that  though  the  underwriters 
might  otherwise  have  been  entitled  to  maintain 
an  action  for  conversion,  they  were  estopped  by 
the  judgment  of  the  foreign  court.  Cammell  v. 
JSewellf  ante,  col.  1296. 


Xlll.     PREMIUMS. 

1.  Return  of. 

a.  Policy  Void,  1303. 

b.  Voyage  Illegal,  1303. 

c.  Risk  not  Commenced  or  Incomplete,  1305. 

d.  Ship  in  Safety,  1306. 

e.  Other  Matters,  1308. 

2.  Payment — Action  for ,  1309. 

1.  RBTUR17   OP. 

a.  Policy  Void. 

If  a  policy  is  avoided  by  misrepresentation 
without  fraud,  the  assured  is  entitled  to  a  return 
of  the  'premium.  Irise  v.  Parkinson,  4  Taunt. 
640  ;  13  R.  R.  710. 

Where  a  ix>licy  contained  a  warranty  that  the 
ship  was  in  port  on  a  previous  day,  and  it  was 
held  to  mean  the  port  whence  she  departed,  and 
not  any  port,  and  the  ship  was  on  that  day  safe 
in  another  port : — Held,  that  the  insured  was 
entitled  to  a  return  of  the  premium.  Colhy  v. 
Hunter,  M.  &  M.  81  ;  3  Car.  &  P.  7. 

To  an  action  on  a  (X>licy,  a  plea  that  the 
insurer  was  induced  to  enter  into  the  policy  by 
a  false  representation  of  a  material  fact  made  by 
the  assured  and  their  agent,  such  misrepresenta- 
tion being,  at  the  time  it  was  made,  false,  to  the 
knowledge  of  the  insured  and  their  agent,  is 
flupporteil  by  proof,  either  of  concealment  or  of 
misrepresentation,  not  fraudulent.  Anderton  v. 
Th4)rfiton,  8  Ex.  425. 

Where  a  policy  is  avoided  by  concealment  or 
by  misrepresentation,  not  fraudulent,  the  assm'ed 
is  entitled  to  a  return  of  the  premium,  and  the 
policy  is  conclusive  evidence  of  the  receipt  of 
the  premium  by  the  insurer.    lb, 

B.  effected  a  policy  in  the  name  of  M.  There 
being  no  goods  of  M.  on  board,  and  the  policy 
therefore  void,  M.  may  sue  to  recover  the  pre- 
mium.   Martin  v.  Sitwell,  Show.  156. 

Policy  entered  into  by  Fraud.] — Policy  entered 
into  by  fraud  of  assured ;  premium  returned.  TKt7- 
son^*  Ihicketj  3  Burr.  1361.  Aliter,  now.  Tyler  v. 
Home,  2  Marsh.  Ins.  661,  infra ;  Chapmian  v. 
Fraser,  ibid. 

Insnranee  after  Loss  known.]  —  Where  the 
assured  had  heard  of  the  loss  before  the  order  to 
Insure  was  given : — Held,  that  the  premium 
should  be  returned.  Tyler  v.  Horne,  1  Park,  Ins. 
(8th  ed.)  456. 

Fon-oommiuiicatlon  of  Aooldant  by  Maiter.] 
— See  Gladitone  v.  King,  ante,  col.  1186. 

b.  Voiraffe  Illegal. 

Cannot  be  Seoovered.] — The  premium  paid  on 
an  illegal  insurance  to  cover  a  trading  with  an 
enemy,  cannot  be  i^covered  back,  though  the 
underwriter  cannot  be  compelled  to  make  good  the 
loss.    VandyckY.  Hewitt^  1  East,  96  ;  5  R.  R.  516. 


A  foreigner  cannot  recover  back  the  premium 
paid  by  him  upon  a  policy,  if  the  voyage  is  in 
contravention  of  the  British  laws.  Harek  v.  Abel, 
3  Bos.  &  P.  35. 

Priie  taken  before  Deolaration  of  War.] — 
After  a  proclamation  by  the  king  in  council  to 
detain  and  bring  into  port  all  Danish  vessels,  a 
hired  armed  ship  of  his  majesty  took  and  carried 
into  Lisbon  a  Danish  vessel,  and  sold  her  cargo 
there  towards  defraying  in  part  the  expense  of 
necessary  repairs,  but  without  the  authority  of  a 
court  of  admiralty  ;  and  afterwards  took  in  a 
cargo  on  freight  for  England,  and  sailed  on  the 
3rd  November  for  Lisbon,  on  which  day  hos- 
tilities were  declared  against  Denmark,  by 
another  proclamation  of  the  king  in  council ; 
after  which  an  assurance  was  made  on  the 
ship  and  freight  by  order  and  on  account  of 
the  captors  : — Held,  that  a  statement  in  a  case 
reserved,  that  the  insurance  was  on  account 
of  the  captors,  precluded  the  consideration 
whether  a  count  in  the  declaration  could  be 
sustained,  averring  the  interest  to  be  in  the 
crown,  and  the  insurance  to  be  made  on  account 
of  his  majesty ;  and  that  the  captors  had  no 
insurable  interest,  as  they  could  claim  nothing  of 
right,  but  only  ez  gratift  of  the  crown,  the 
^^  Dane  "  having  been  seized  and  detained  before 
any  declaration  of  war  against  Denmark,  and  the 
captors  having  no  claims  to  prize  under  the  prize 
acts.  But  as  there  was  no  fraud  in  the  captors 
in  effecting  the  policy,  nor  anything  illegal  in 
the  voyage  or  insurance  : — Held,  that  the  assured 
were  entitled  to  recover  back  the  premium,  which 
had  not  been  paid  into  court.  lUmth  v.  Thomp- 
son,  11  East,  428  ;  10  R.  R.  539. 

Agent  Paying  in  Ignorance.] — ^An  insurance 
having  been  made  on  goods  at  and  from  a  port  in 
Russia  to  London,  by  an  agent  residing  here, 
for  a  Russian  subject  abroad,  which  insurance 
was  in  fact  made  after  the  commencement  of 
hostilities  by  Russia  against  this  country,  but 
before  the  knowledge  of  it  here,  and  after  the 
ship  had  sailed  and  been  seized  and  confiscated  : 
— Held,  that  the  policy  was  void  in  its  inception  ; 
but  that  the  agent  of  the  assured  was  entitled  to 
a  return  of  the  premium  paid  under  ignorance  of 
the  fact  of  such  hostilities.  Oom  v.  Bnwe,  12 
East,  225;  11  R.  R.  367. 

Delay  in  obtaining  Lioenoe.] — ^Where  a  licence 
was  obtained  and  insurance  eifected  from  Riga 
to  Hull,  on  goods  the  produce  of  Russia,  on  board 
a  Swe<lish  ship,  but  the  ship  sailed  three  days 
before  the  letter  directing  the  licence  to  be 
obtained  reached  the  agent ;  the  letter  having 
been  delayed  by  contrary  winds  beyond  the 
usual  time,  the  licence  was  obtained  two  days 
afterwards,  and  the  insurance  effected  subse- 
quently to  that : — Held,  that  though  the  voyage 
was  in  its  inception  illegal,  being  contrary  to  12 
Car.  2,  c.  18,  s.  8,  nevertheless  the  assured  might 
recover  back  the  premium.  Hentig  v.  Stamforfh, 
5  M.  &  S.  122  ;  17  R.  R.  293. 

Senanciation.] — An  assured,  upon  a  policy 
effected  id  terms  sufficiently  large  to  compre- 
hend an  illegal  adventure,  and  who  intends 
thereby  to  cover  an  illegal  adventure,  cannot 
recover  back  the  premium  without  some  formal 
renunciation  of  the  contract  made  known  to  the 
underwriter  before  the  bringing  the  action, 
although  the  adventure  is  never  entered  upon. 
Palyart  v.  Leekie,  6  M.  &  S.  290 ;  18  R.  R.  881. 


1806 


SHIPPING— INSURANCE— Xni.  PremiMms. 


1806 


VaTigatlon  Lawi.l — ^A  policy  upon  ship  and 
caTgo  for  a  voyage  illegal  under  the  navigation 
laws  held  void ;  and  the  premium  cannot  be 
recovered  back.    Lubboek  v.  Piftts^  7  East,  449. 

lieenoe  to  Trade — ^BatrospoetiTe  Operation.] 
Policy  on  a  ship  at  and  from  a  place  within  the 
limitsof  the  South  Sea  Company's  chai'ter,  the  ship 
not  having  a  licence  from  the  company  to  trade 
at  the  date  of  the  policy  or  up  to  her  loss.  The 
assured  not  being  aware  that  she  had  no  licence, 
procured  a  licence  before  they  knew  of  the  loss 
and  as  soon  as  they  could,  the  licence  purporting 
to  apply  to  a  time  before  the  loss  : — Held,  that 
the  licence  could  not  operate  retrospectively,  and 
that,  the  ship  being  forfeited,  the  premium  was 
not  returnable.  Cuime  v.  Barber ^  4  M.  &  S.  163  ; 
16  R.  B.  368. 

InBoranee  Illegal  aa  to  Part  of  the  Ctoods.] — A 

policy  was  made  upon  the  supposed  efficacy  of 
a  licence  granted  contrary  to  the  navigation  laws 
covering  British  and  enemy's  goods.  As  to  the 
former  the  licence  was  good,  as  to  the  latter  void  : 
— Held  (the  assured  not  resisting  the  claim  to 
that  amount),  that  the  premiums  in  respect  of 
the  British  interest  insured  should  be  paid  to  the 
underwriter.    Shiffiwr  v,  Ottrdon,  12  East,  296. 

o.  Risk  not  CoxnznezLced  or  Incomplete. 

Silk  not  Begnn.] — Where  the  risk  has  not 
begun,  to  whatsoever  cause  it  may  be  owing,  the 
premium  must  be  returned  ;  but  wherever  it  has 
once  begun,  although  it  ceases  immediately,  there 
will  be  no  apportionment  in  return  of  premium. 
Upon  a  policy  at  and  from  London  to  Halifax, 
warranted  to  depart  with  convoy  from  Ports- 
mouth, the  contract  and  risk  ai'e  divisible  at 
Portsmouth,  as  two  in(le)>endent  contracts  and 
risks.     Tyris  v.  Fletcher,  Cowp.  668. 

Upon  a  policy  *'at  and  from  such  a  port  to 
any  other  port  or  place  whatsoever,  for  twelve 
months,  at  9Z.  per  cent.,  warranted  free  from 
capture,"  the  risk  is  entire  ;  and  therefore,  if  once 
begun,  there  can  be  no  return  of  premium.    lb. 

If  a  risk  is  not  run,  the  insurer  shall  return 
onlv  a  proportionate  part  of  the  premium. 
Strvenson  v.  Snow,  3  Burr.  1237  ;  1  W.  Bl.  315, 
318. 

If  an  insurance  is  made  on  two  distinct  risks, 
and  one  of  them  is  not  inin,  the  insurer  refunds 
a  ratable  part  of  the  premium.    Ib» 

Where  the  captors  of  a  ship  insure  their 
interest  therein,  they  are  not  entitled  to  a  return 
of  premium,  though  afterwards  adjudged  to  be 
no  prize,  and  restitution  is  awarded.  Boehm  v. 
Bell,  8  Term  Rep.  154  ;  4  R.  R.  620. 

Warranty  not  Complied  with.] — If  a  ship, 
seaworthy  to  lie  in  port,  sails  without  being  ren- 
dered seaworthy  for  the  voyage,  upon  a  policy 
"at  and  from,"  there  can  be  no  return  of  pre- 
mium. ATttien  V.  \Voodnm7ty  3  Taunt.  299  ;  12 
R.  R.  663. 

In  an  insurance  on  a  ship  at  and  from  Hull  to 
Bilboa,  warranted  to  depart  from  England  with 
convoy,  the  voyages  from  Hull  to  Portmouth, 
where  she  meets  the  convoy,  and  thence  to 
Bilboa,  may  be  considered  as  distinct ;  and  in 
case  of  a  loss  between  the  two  latter  places,  an 
apportionment  and  a  return  of  j)remium  may  be 
demanded.    Rothwell  v.  Owhey  1  Bos.  &  P.  172. 

Whether  Entire  Contract.]— An  insurance  on 
a  ship  and  goods  at  and  fi'om  A.  to  B.,  during 


her  stay  and  trade  there,  at  and  from  her  port 
or  ports  of  discharge  in  C,  and  at  and  from 
thence  back  to  A.,  is  an  entire  contract ;  and  if 
the  loss  happens  at  any  time  after  the  commence- 
ment of  tne  risk,  there  shall  be  no  return  of 
premium.  Benuon  v.  Woodbridge,  2  Dougl.  78 U 
By  a  policy  on  a  ship  for  a  year,  the  under- 
writer stipulated  to  return  a  part  of  the  premium 
if  sold  or  laid  up  for  every  uncommenceu  month  : 
— Held,  that  the  words  "  lying  up  "  meant  a  lying 
up  for  the  season  without  being  employed  for  the 
current  year,  and  therefore,  that  where  a  vessel, 
insured  for  one  year  had  been  laid  up  for  several 
months  during  the  year,  but  was  employed  again 
within  the  year,  that  was  not  such  lying  up  as 
entitled  the  assured  to  a  return  of  the  premium. 
Hunter  v.  Wright,  10  B.  &  C.  714  ;  8  L.  J.  (0.8.) 
K.  B.  259. 

Prominm  for  Convoy.] — ^Where  a  total  loss  is 
recovered,  there  cannot  also  be  a  return  of 
premium  for  convoy,  because  the  total  loss 
includes  the  entire  premium  added  to  the  invoice 
price.  Lavighom  v.  Allnutt,  4  Taunt.  511  ;  1^ 
R.  R.  663. 

Setnm  of  Preminm — ^ATorage  Loss.] — Insur- 
ance on  goods  to  be  shipped  on  board  a  certain 
ship,  part  of  the  premium  to  be  returned  "  if  she 
sails  with  convoy  and  arrives  "  : — Held,  that  the 
whole  of  the  specified  part  of  the  premium  was 
to  be  returned  if  the  ship  arrived,  though  there 
was  an  average  loss  on  the  goods.  Sirnond  v. 
Boydell,  1  Dougl.  268. 

If  Ship  ArriToa — Capture  and  Becapture 


— Salvage.] — The  insurer  on  freight  agreed  to- 
return  part  of  the  premium  "  if  the  ship  sailed 
with  convoy  and  arrived "  :  —  Held,  tnat  the 
assured  were  entitled  to  that  return,  the  ship 
having  sailed  with  convoy  and  arrived,  though 
she  had  been  captured  and  recaptured  and  the 
assured  had  had  to  pay  salvage.  Aguilar  v. 
Rodgcrs,  7  Term  Rep.  421  ;  4  R.  R.  478. 

Arrival,  where.] — "  To  retuni  5  per  cent. 


if  the  ship  sails  with  convoy  for  Gottenburg  and 
arrives,  and  5  per  cent,  more  if  she  sails  for  her 
port  of  delivery  and  arrives  "  : — Semble,  a  return 
of  premium  may  be  due  for  her  arrival  at  Gotten- 
burg although  she  never  arrives  at  her  port  of 
delivery.  Leevin  v.  Corniac,  4  Taunt.  483,  n.  ; 
13  R.  R.  654. 


not  Diviiible.] — Policy  of  insurance 


"  at  and  from  Jamaica  to  Liver|)Ool ;  warranted 
to  sail  before  the  1st  August."  The  ship  did  not 
sail  before  the  1st  August : — Held,  that  the  risk 
was  not  divisible  and  that  the  assured  was  not 
entitled  to  a  return  of  any  part  of  the  premium. 
Meyer  v.  Gregson,  3  Dougl.  402. 

d.  Ship  in  SaflBty. 

Vo  Interest.] — An  insurance  being  made  with- 
out interest,  and  the  premium  paid,  the  insured 
cannot  recover  back  the  premium  after  the  ship 
has  arrived  safe.  Litwry  v.  Bmirdieu,  2  Dougl. 
468. 

Where  there  is  an  insurance  on  ship  and 
freight,  and  the  ship  arrives  in  safety,  and  earns 
freight,  the  assured  cannot  afterwards  claim  a 
return  of  premium  on  the  ground  that  he  had 
no  insurable  interest  on  account  of  a  defect  in  his 
title  to  the  ship.  M^Culloch  v.  Royal  Exehaiige 
Assuranee  6b.,  3  Camp.  406  ;  14  R.  R.  766. 
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OTer  Insuranae.] — An  insuranoe  was  effected 
on  the  12th  April  on  a  cargo  of  cotton,  then  at 
«ea,  by  five  several  policies  at  the  rate  of  fifty 
guineas  per  cent. ;  and  on  the  13th,  news  of 
the  vessers  safety  having  arrived,  a  further 
insurance  was  bon&  fide  effected  by  six  different 
policies,  at  ten  and  five  guineas  per  cent.  The 
latter  insurance,  added  to  the  former,  exceeded  > in 
amount  the  value  of  the  subject-matter  insured, 
but  the  former  of  itself  did  not : — Held,  that  the 
assured  were  entitled  to  a  return  of  premium  on 
the  amount  of  the  over-insurance,  to  which  the 
underwriters  who  subscribed  the  policies  of  the 
13th  April  were  to  contribute  ratably,  in  pro- 
portion to  the  sums  insured  by  them  respectively 
(the  amount  of  over-insurance  to  be  ascertained 
by  taking  into  account  all  the  policies),  but  that 
no  return  of  premium  was  to  be  made  in  respect 
of  the  policies  effected  on  the  12th.  FUk  v. 
MaMermun,  8  M.  &  W.  165  ;  10  L.  J.,  Ex.  306. 

Short  Interest.] — ^Where  there  is  an  insurance 
on  freight,  if  the  ship  is  chartered  for  the  voyage 
and  is  guilty  of  a  deviation  after  sailing  upon  it 
and  before  any  goods  are  loaded,  the  assured  are 
not  entitled  to  any  return  of  premium  for  short 
interest.  Moses  v.  Pratt^  4  Camp.  297  ;  16  R.  R. 
794. 

Where  a  ship  is  insured  for  twelve  months,  at 
the  rate  of  so  much  per  month,  though  the  risk 
oeases  at  the  end  of  two  months,  there  will  be  no 
apportionment  nor  return  of  premium.  Laraine 
V.  Tbmlinson,  2  Dougl.  685. 

"  ArriTal."] — A  clause  in  a  ship  policy  at  and 
from  Lisbon  to  Cadiz,  and  at  and  from  thence 
to  Flushing,  at  a  premium  of  20^.  per  cent.,  to 
return  SI,  per  cent,  if  the  ship  insured  sailed  with 
convoy  from  Cadiz  for  England,  and  21.  per  cent, 
more  for  convoy  from  England  to  Flushing,  or 
101.  per  cent,  if  with  convoy  for  the  voyage,  and 
arrived,  does  not  entitle  the  assured  to  a  return 
of  premium  of  SI.  per  cent,  in  consequence  of  the 
ship's  arrival  merely  in  England  with  convoy 
from  Cadiz,  she  being  afterwards  captured  before 
the  arrival  at  Flushing,  for  *'  arrived  "  means  at 
the  ultimate  port  of  destination.  Kellner  v.  Le 
Mesurier,  4  East,  396  ;  1  Smith,  72  ;  7  R.  R.  581. 

Under  a  policy  on  goods  from  London  to  any 
ports  or  places  in  the  Baltic,  backwards  and 
forwards,  with  leave  to  touch,  stay  and  trade  at 
all  places,  for  all  purposes,  and  to  take  in  and 
discharge  goods  wheresoever  the  ship  might  touch 
At ;  and  in  case  it  should  be  found  dangerous  to 
outer  such  ports  and  places,  or  the  captain  was 
not  allowed  to  discharge  the  cargo,  with  leave  to 
return,  until  he  found  a  port  which  he  could 
enter  with  safety ;  the  insurance  to  continue 
until  the  ship  and  goods  arrived  at  as  above ; 
upon  the  ship  until  moored  at  anchor  twenty- 
four  hours  in  safety,  and  upon  the  goods  until 
the  same  should  be  there  discharged  and  safely 
landed,  at  a  premium  of  fourteen  guineas,  to 
return  71.  per  cent,  for  arrival ;  with  warranty  of 
the  goods  free  from  capture  or  seizure  in  the  ship's 
port  or  ports  of  discharge : — Held,  that  the  assured 
were  entitled  to  a  return  of  71.  per  cent,  premium 
"for  arrival,"  under  circumstances  which  dis- 
charged the  underwriters  from  any  loss.  Dalgleish 
V.  Brooke,  16  East,  295  ;  13  R.  R.  476. 

Be-I&svranoe.]  —  The  defendant,  who  had 
insured  a  cargo  by  a  certain  vessel  lost  or  not 
lost  for  a  certain  voyage,  believing  such  vessel 
to  be  overdue,  effected  a  policy  of  reinsurance 


with  the  plaintiff  on  the  same  cargo  and  risk. 
Before  effecting  the  policy  of  reinsurance,  the 
vessel  and  cargo  had  in  fact  arrived  safely  at  the 
port  of  destination  ;  but  this  was  not  known  to 
cither  the  plaintiff  or  defendant  at  the  time  the 
policy  was  effected  : — Held,  that  the  policy  had 
attached,  and  that  therefore  the  plidntiff  was 
entitled  to  the  premium  at  which  it  had  been 
effected.  Bradford  v.  SymoTidson.  50  L.  J.,  Q.  B. 
582  ;  7  Q.  B.  D.  456  ;  45  L.  T.  364  ;  30  W.  R.  27 
— C.A. 

After  Seodipt.] — ^Where  the  assured  claims 
and  receives  the  return  premium  due  upon  the 
arrival  of  the  vessel,  and  the  policy  is  adjusted 
upon  that  footing,  he  cannot,  without  an  express 
stipulation,  resort  again  to  the  underwriter  in 
any  contingency  of  the  adventure.  May  v. 
Christie,  Holt,  67  ;  17  R.  R.  608. 

Return  of  Preminm — ^Polioy  Effected  after 
Ship's  Arrival.] — ^Action  by  insurance  brokers 
to  recover  the  premium  in  respect  of  a  war  risk, 
policy  effected  after  the  arrival  of  the  ship  at 
her  destination,  both  parties  being  ignorant  of 
the  fact : — Held,  that  the  premium  was  not 
returnable.  Naiusch  v.  Synwndson,  7  Q.  B.  D. 
460,  n. 

e.  Other  Katters. 

Winding  np — Sot  off-— ClaimB  on  Policies  and 
unpaid  Premiums.] — The  official  liquidators  of 
an  assurance  company  admitted  that  a  certain 
amount  was  due  from  the  company  on  a  claim 
made  before  the  winding-up  order,  upon  the  loss 
of  a  ship  insured  : — Held,  that  the  policy-holder 
was  entitled  to  set  off  against  the  amount  sums 
due  from  him  for  unpaid  premiums.  Bates  Jji'  Cb,, 
Ex  parte,  Progress  Assurance  Co.,  In  re,  39  L.  J., 
Ch.  496  ;  18  W.  R.  722. 

STidenoe  of  Receipt — Policy.] — In  an  action 
by  the  assured  against  an  underwriter  for  a 
return  of  premium,  the  policy  is  conclusive 
evidence  of  the  receipt  of  the  premium  by  him. 
Dalzell  V.  Mair,  1  Camp.  532.  And  see  Be 
Oaminde  v.  Pigou,  4  Taunt.  246. 

Betom  of  Preminm  nnder  Mistake — ^BecoTcry 
on  Policy.] — See  Reyner  v.  Hall,  4  Taunt.  725 ; 
14  R.  R.  650,  ante,  col.  1263. 

Action  for — ^At  Law  or  in  Chancery.] — On 

the  16th  of  September,  A.  (since  dead)  insured  a 
cargo  of  wheat  at  Lloyd's  in  5,400Z.,  at  the  rate 
of  60*.  per  cent.,  which  policy  was  duly  subscribed 
by  the  agent  of  the  defendant  for  100/.  A. 
forged  bills  of  lading  for  the  cargo,  and  on  the 
5th  of  October  obtained  an  advance  of  5,000i. 
from  the  plaintiff's  agents  on  the  security  of  the 
bills.  On  the  28th  of  October  the  plaintiff  dis- 
covered the  forgery,  and  subsequently  applied  to 
the  defendant  and  the  other  underwriters  for 
repayment  of  the  premiums  on  the  ix)licy,  on  the 
ground  of  no  interest  having  attached,  but  repay- 
ment was  refused.  After  the  death  of  A.  (whose 
representatives  could  not  be  found)  the  plaintiff 
filed  a  bill,  praying  that  it  might  be  declared 
that  he  was  entitled  to  be  repaid  the  60*. : — 
Held,  that  a  court  of  law  was  the  proper  tribunal 
to  decide  the  question  as  to  whether  the  defendant 
was  liable  to  repay  the  premium,  as  the  fact  of  a 
person  being  only  the  equitable  assignee  of  a 
legal  demand  was  not  a  ground  for  changing  the 
forum.  Moskins  v.  HolUind,  44  L.  J.,  Ch.  273 ; 
23  W.  R.  477. 
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Cmtom  as  to  Order  of  Liability  of  Under- 
writen.]  —  Plea  and  proof  of  a  custom  that 
underwriters  shall  be  liable  in  the  order  in  which 
they  subscribe  the  policy  for  the  amount  of  the 
loss,  and  that  subsequent  underwriters  shall 
return  the  premium,  less  ^  per  cent.,  and  bear 
none  of  the  loss.  African  Co.  v.  Bvll^  1  Show.  132 

Policy  AMigned—AMignor  Bankrupt.  ] — Right 
to  sue  for  return  of  premium.  See  dutelli  v. 
Boddingtan,  1  £1.  &  Bl.  66,  879  ;  22  L.  J.,  Q.  B.  5, 
post,  col.  1313. 

2.  Payment — Action  fob. 

Credit  given  for  Beeeipt.] — Although  gene- 
rally an  underwriter,  having  subscribed  a  policy, 
and  thereby  confessetl  the  recei{)t  of  the  pre- 
mium, is  estopped  from  afterwards  claiming  the 
premium  against  the  assured,  yet,  where  by  the 
fraud  of  the  assured  the  underwriter  is  induced 
to  give  credit  for  the  premiums  to  the  broker, 
and  the  broker  to  give  credit  to  the  assured,  the 
underwriter  is  entitled  to  receive  the  premiums 
from  the  assured.  Foy  v.  Bell,  3  Taunt.  493 ; 
12  R.  R.  691. 

An  underwriter,  after  executing  a  policy,  and 
giving  credit  to  the  broker  for  the  premium, 
may  recover  the  premium,  if  it  appears  that  the 
assured  (to  cover  a  balance  due  from  the  broker 
to  himself)  procured  him  to  eJSect  the  insurance, 
debiting  the  assured  in  account  with  the  pre- 
miums, and  lodging  the  policies  in  the  hands  of 
the  assured,  to  enable  him  to  receive  the  losses. 
Mator  V.  Simeon,  3  Taunt.  479,  n. 

The  broker  effecting  the  policy,  being  the 
common  agent  of  the  assured  and  of  the  under- 
writer, while  the  premium  remains  in  his  hands 
for  the  one  party,  and  the  policy  for  the  other, 
and  having  received  notice  of  events  which 
entitled  the  assured  to  a  return  of  premium 
before  action  by  the  underwriter  to  recover  the 
full  premium,  is  authorised  to  deduct  such 
return,  and  only  to  pay  over  the  difference  to 
the  underwriter.  Shee  v.  Clarkson,  12  East, 
507;  11  R.  R.  473. 

On  Bankmptoy — Dednctions  by  Brokers.] — In 

an  action  by  assignees  of  a  bankrupt  underwriter 
against  the  defendants,  insurance  brokers,  for 
the  balance  of  an  adjusted  account  between  the 
bankrupt  and  the  defendants,  and  also  for  pre- 
miums of  insurance  on  policies  underwritten  by 
the  bankrupt  with  them  as  brokers,  before  the 
bankruptcy,  the  brokers  are  not  entitled  to 
deduct  for  returns  of  premium  due  on  policies, 
the  premiums  of  which  policies  formed  a  part  of 
the  adjusted  account,  except  where  the  events 
entitling  them  to  such  returns  were  not  known 
till  after  such  adjustment ;  nor  can  they  deduct 
for  returns  of  premium  on  some  of  the  policies, 
for  the  premiums  of  which  the  action  is  brought, 
the  events  entitling  them  to  such  returns  having 
happened  before  the  bankruptcy,  though  the 
returns  were  not  adjusted  ;  nor  can  they  deduct 
for  returns  on  other  policies  for  the  premiums  of 
which  the  action  is  brought,  the  events  entitling 
them  to  such  returns  having  happened  since  the 
bankruptcy,  but  before  the  commencement  of 
the  action  ;  the  brokers  not  having  a  commission 
del  credere,  nor  being  personally  interested  in 
any  of  the  insurances.  Parker  v.  Smith,  16  East, 
382;  14R.  R.  366. 

Action  on  a  policy  on  goods,  alleging  an 
average  loss.    By  the  policy,  a  portion  of  the 


premium  was  to  be  returned  If  the  risk  ended  in 
England.  Pleas,  set-off,  and  bankruptcy  of  the 
plaintiff.  Replication,  that  before  the  bank- 
ruptcy the  plaintiff  transferred  the  goods  and 
the  policy,  and  his  right  to  recover  for  the  loss 
to  F.  Rejoinder,  that  before  the  bankruptcy 
the  risk  had  ended  in  England,  whereby  the 
plaintiff  became  entitled,  under  the  policy,  to  a 
return  of  the  premium  : — Held,  firsts  that  the 
first  plea  was  bad,  as  the  action  was  for  unliqui- 
dated damages.  Boddington  v.  Outelli,  1 
El.  &  Bl.  879  ;  1  C.  L.  R.  281  ;  23  L.  J.,  Q.  B.  81  ; 
17  Jur.  781  ;  1  W.  R.  359— Ex.  Ch, 

Held,  secondly,  that  the  rejoinder  to  the  repli- 
cation was  no  answer  to  the  second  plea,  because, 
although  the  beneficial  interest  under  the  policy, 
so  far  as  related  to  the  return  of  the  premiums, 
passed  to  the  assignees,  and  though  there  was 
only  one  contract,  yet  that  the  bankrupt  was 
entitled  to  sue  on  the  policy  as  a  trustee  for  F., 
to  recover  for  the  loss,  as  two  separate  actions 
on  the  T>olicy  were  maintainable,  one  for  the 
return  of  the  premium  and  another  for  the  loss. 
lb. 


Order  and  Disposition.] — A.  and  B.  were 


members  of  a  partnership  ;  A.  died,  and  B. 
became  bankrupt : — Held,  that  premiums  due  on 
policies  effected  in  A.'s  name  during  his  lifetime 
were  not  in  the  order  and  disposition  of  B.  Brett 
V.  Beckwith,  26  L.  J.,  Ch.  130  ;  3  Jur.  (N.S.)  31  ; 
5  W.  R.  112. 

Held,  also,  that  the  joint  creditors  of  A.  and 
B.  were  entitled  to  have  the  separate  estate  of 
the  deceased  partner  administered,  and  to  an 
account  of  the  joint  estate  in  the  hands  of  the 
executors  of  A.  and  the  assignees  of  B.    lb, 

Desoription  **  as  Agents."]— Insurance  brokers 
who,  without  a  del  credere  commission,  effected 
policies  in  their  own  names,  in  which  they  were 
described  **  as  agents,"  cannot,  in  an  action  for 
premiums  by  the  assignees  of  a  bankrupt  imder- 
writer,  who  had  subscribed  these  policies,  set  off 
a  total  loss  which  had  happened  before  the  bank- 
ruptcy, but  which  had  not  been  adjusted, 
although  the  ])olicies  had  always  remained  in 
their  hands,  and  they  had  actually  paid  the 
amount  of  the  loss  to  their  principal.  Baker  v. 
Langhorn,  4  Gamp.  396  ;  2  Marsh.  216  ;  6  Taunt. 
519  ;  16  R.  R.  662. 

In  an  action  by  assignees  of  a  bankrupt  under- 
writer against  brokers  for  premiums  due  to  the 
bankrupt,  the  brokers  may  set  off,  under  12  &  13 
Vict.  c.  106,  s.  171,  a  loss  which  occurred  before 
the  bankruptcy,  on  a  policy  underwritten  by  the 
bankrupt,  and  effected  by  them  in  their  own 

njimes,   *'  *°-  as  agents "    for  a  principal    for 

whom  they  were  acting  on  a  del  credere  conmiis- 
sion,  without  the  bankrupt's  knowledge.  Lee  v. 
Bullen,  8  El.  &  Bl.  692,  n.  ;  27  L.  J.,  Q.  B.  161  ; 
4  Jur.  (N.S.)  657. 

When  Insurance  Illegal]. — Where  credit  was 
given  by  insurance  brokers,  in  an  account 
delivered  in  by  them  to  an  underwriter  for  the 
premiums  of  reassurances  declared  illegal  by  19 
Geo.  2,  c.  37,  after  which  the  assured  gave  notice 
to  the  brokers  not  to  pay  the  money  over  to  the 
underwriter,  and  indemnified  them  for  with- 
holding it : — Held,  that  the  underwriter  could 
not  maintain  an  action  against  the  brokers  to 
recover  such  premiums  as  for  money  had  and 
received  by  them  to  his  use,  the  transaction 
being  illegal,  and  the  money  not  having  been 
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actually  paid,  but  only  credit  given  for  it  on 
account.  JBdgar  y.  Fowler,  3  East,  222  ;  7  B.  B. 
438. 

Bet-oif— On  Death  of  Underwriter.] — In  an 
action  by  the  executors  of  an  underwriter  against 
a  broker,  for  premiums  due  on  policies,  subscribed 
by  the  testator,  the  broker  cannot  set  off  returns 
of  premium,  which  i*etums  became  due  after  the 
testator's  death.  Mouttaun  v.  Mohfrtson,  2 
Marsh.  138  ;  6  Taunt.  448  ;  4  Camp.  342  ;  Holt, 
88  ;  16  B.  B.  655. 

Even  when  the  policies  were  effected  under  a 
commission  del  cr^ere.  Houstovii  v.  Bordeiiave^ 
2  Marsh,  141  ;  6  Taunt.  451  ;  16  B.  B.  657. 

Express  Promise  by  Assured  to  pay  Premiums 
— Liability  of  Broker — Custom.] — The  rule  of 
law  based  upon  the  recognised  custom  in  the 
ordinary  course  of  business  of  marine  insurance, 
by  which  the  broker  and  not  the  assured  is  held 
liable  to  the  underwriter  for  payment  of  the 
premiums  upon  a  policy  of  marine  insurance,  is 
not  rendered  inapplicable  by  the  fact  that  the 
policy  contains  an  express  promise  by  the 
assured  to  pay  the  premiums  to  the  underwriter. 
Univerw  Ituturance  Co.  of  Milan  v.  MerclMtUs 
Marine  Inmrance  Co.,  66  L.  J.,  Q.  B.  664 ; 
[1897]  2  Q.  B.  93  ;  76  L.  T.  748  ;  46  W.  B.  625— 


XIV.  ASSIGNMENT  OF  POLICY. 

After  Interest  Ceased.] — ^When  the  interest  of 
the  insured  has  ceased  before  loss,  a  subsequent 
assignment  of  the  policy  is  ineffectual.  Korth  of 
England  Pure  Oilcake  Qt.  v.  Arcfmngel  Mari- 
time JBank  and  Inmrance  Co.,  44  L.  J.,  Q.  B.  121 ; 
L.  B.  10  Q.  B.  249  ;  32  L.  T.  561  ;  24  W.  B.  162  ; 
2  Asp.  M.  C.  571. 

The  plaintiffs  purchased  linseed,  to  be  delivered 
at  a  destined  port  in  the  United  Kingdom,  and 
paid  for  in  fourteen  days  from  being  ready  for 
delivery  by  cash,  less  discount,  or  at  seller's 
option  (which  was  not  exercised)  on  handing 
shipping  documents  less  interest.  The  sellers, 
before  the  sale  to  the  plaintiffs,  by  policy  made 
with  the  defendants,  insured  the  linseed,  includ- 
ing all  risk  of  craft  and  boats  to  and  from  the 
ship  or  vessel,  and  also  any  special  lighterage, 
each  lighter  or  craft  being  considered  as  if  sepa- 
rately insured.  The  vessel  containing  the  linseed 
arrived  at  a  port  in  the  United  Kingdom,  and 
the  cargo  was  landed  by  means  of  public  lighters 
employed  by  the  plaintiff,  one  of  which  was  sunk 
when  loaded,  and  the  linseed  on  it  partly  lost 
and  partly  damaged.  This  loss,  which  was  within 
the  terms  of  the  policy,  occun*ed  before  delivery 
of  the  cargo  had  been  completetl,  and  before  the 
plaintiffs  had  paid  the  price.  After  the  cargo  had 
been  completely  delivered,  the  sellers  assigned  the 
policy  to  the  plaintiflfe,  who  sued  the  defendants 
in  resi)ect  of  the  loss  above  mentioned  : — Held, 
that  as  there  was  no  express  contract  that  the 
policy  should  pass  to  the  purchaser  on  the  sale  of 
the  linseed,  and  as  none  could  be  implied  from 
the  terms  of  the  sold  note,  the  interest  under  the 
policy  remained  in  the  sellera  until  delivery ;  and 
as  on  delivery  on  board  the  lighter  the  plaintiff's 
interest  ceased  and  the  policy  lapsed,  no  interest 
under  it  could  pass  to  a  subsequent  assignee. 
lb. 

After  Loss.] — A  policy  of  marine  insurance 
can  be  assigned,  under  31  &  32  Vict.  c.  86,  s.  1, 


after  loss,  so  as  to  entitle  the  assignee  to  sue 
upon  it  in  his  own  name.    Lloyd  v.  Fleming, 

41  L.  J.,  Q.  B.  93  ;  L.  B.  7  Q.  B.  299 ;  25  L.  T. 
824  ;  20  W.  B.  296  ;  1  Asp.  M.  C.  192. 

In  an  action  upon  a  policy  of  marine  insur- 
ance by  the  executors  of  E.,  deceased,  against  an 
underwriter,  the  declaration  alleged  that  a  policy 
on  goods  in  a  ship  was  underwritten  by  the 
defendant,  that  the  goods  were  lost  by  the  perils 
insured  against,  and  that  after  the  loss,  "the 
policy  of  insurance,  together  with  all  rights 
accrued  under  and  by  virtue  thereof,"  was,  by 
the  assured,  for  good  consideration,  duly  assigned 
to  E.  in  his  lifetime  : — Held,  that  although  the 
assignment  was  made  after  loss  of  the  goods,  yet 
as  the  policy,  "  together  with  all  rights  accrued 
under  it,"  had  l»en  duly  assigned  to  E.,  he 
became  "entitled  to  the  property  thereby  in- 
sured," within  the  terms  of  31  &  32  Vict.  c.  86, 
s.  1,  and  was  entitled  to  sue  upon  the  policy  in 
his  own  name,  and  that  the  declaration  was 
good.    lb. 

Bet-off.] — The  assured  had,  subsequently  to 
the  date  of  a  policy  of  insurance  on  goods  exe- 
cuted a  deed  of  inspectorship  under  the  Bank- 
ruptcy Act  (24  &  25  Vict.  c.  134),  s.  192,  and  was 
suing  on  behalf  of  third  persons  who  had  made 
advances  upon  the  shipping  documents  : — Held, 
that  he  was  entitled  to  recover,  and  that  the 
underwritere  were  not  entitled  to  set  off  the 
amount  of  a  debt  due  from  the  assured  to  them, 
imder  the  mutual  credit  clause  of  12  &  13  Vict, 
c.  106,  s.  171.  De  Mattoi  v.  Saunders,  L.  B.  7 
C.  P.  570 ;  27  L.  T.  120 ;  20  W.  B.  801  ;  1  Asp. 
M.  C.  377.  See  Boddingtm  v.  Custelli,  1 
El.  &  Bl.  879  ;  1  C.  L.  B.  281  ;  23  L.  J.,  Q.  B. 
31  ;  17  Jur.  781  ;  1  W.  B.  359— Ex.  Ch.,  infra, 
coL  1313. 

In  an  action  by  the  assignee  of  a  poh'cy  of 
marine  insurance,  the  insurers  are  not  entitled  to 
set  off  a  debt  incurred  with  them  by  the  assured 
for  premiums  on  policies  effected  with  them  by 
the  assured  after  the  date  of  the  assignment  ;  for 
the  claim  under  a  policy  for  a  loss  is  for  unliqui- 
dated damages  to  which  ho  set-off  could  be 
pleaded  at  law,  under  the  statutes  of  set-off  in  an 
action  by  the  assured,  nor  in  equity  in  a  suit  by 
the  assignee,  and  therefore  the  debt  incurred  by 
the  assured  is  not  a  "defence"  open  to  the 
insurers  under  31  &  32  Vict.  c.  86,  s.  1,  that 
statute  being  intended  merely  to  amend  proce- 
dure and  not  to  alter  the  rights  of  the  parties  to 
the  policy ;  nor  is  the  debt  incurred  by  the  assured 
the  subject  of  "set-off"  or  "counter-claim" 
within  the  meaning  of  the  rules  of  the  supreme 
court,  Oi"d.  XIX.  r.  3.  Pellas  v.  Neptune  Marine 
Insurance  «».,  49  L.  J.,  C.  P.  153  ;  5  C.  P.  D.  34  ; 

42  L.  T.  35  ;  28  W.  B.  405  ;  4  Asp.  M.  C.  213— 
C.  A. 

WlLO  Entitled  to  Policy  Moneys.] — A  cargo  of 
wheat,  fully  insured,  having  fallen  in  value,  was 
sold,  including  the  freight  and  the  full  insurance 
at  a  reduced  price,  to  be  paid  in  cash,  in  exchange 
for  the  bills  of  lading  and  policies  effected  with 
approved  underwriters.  The  policies  were  trans- 
ferred to  the  purchaser,  but  with  an  indorsement 
limiting  the  transfer  to  an  amount  sufficient 
only  to  cover  the  price  at  which  the  cargo  was 
sold.  The  cargo  having  suffered  a  total  loss. 
Wood,  V.-C,  held  that  the  sellera  were  entitled, 
as  against  the  purchaser,  to  the  balance  of  the 
insurance  moneys  in  excess  of  the  amount  for 
which  the  policy  was  transferred.    But  upon  an 


\ 
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Kight  to  Salvage  and  Coiiip«iuati«ii.] — 


appeal : — Held,  that  the  pnrchaser  was  entitled  ! 
to  the  whole  proceeds  of  the  policy,  Ralli  v. ' 
I'Hirfirsal  Marine  I/uttrance  Co.^  4  De  O.  F.  k  J.  ! 
1  :  31  L.  J.,  Ch.  313  ;  8  Jur.  (N.8.)  495  ;  6  L.  T.  : 
34  ;  10  W.  K.  278. 

Bale  on  London  Floating  Condition! — 8nA- 
eienoy  of  Poliey  DoliTerod.]— Upon  the  sale  of  a 
floating  cargo  upon  London  floating  conditions, 
the  question  whether  the  policy  assigned  is  suflB- 
cient  in  amount  is  for  the  jury.  Tanivaco  v. 
Lvcui,  3  B.  &  S.  89  ;  31  L.  J.,  Q.  B.  296  ;  6  L.  T. 
6l»7  ;  10  W.  R.  733— -Ex.  Ch. 


Goodi  lold  at  Boa — PoUay  Auigned — Beoovery 
on  Poliey  by  AasignorJ — Goods  were  insured 
from  H.  to  a  mnrket  in  EuroiHJ,  part  of  premium 
to  be  returned  if  risk  ended  in  United  Kingdom. 
The  assured  sold  the  goods  at  sea,  and  assigned 
the  iK)licy.  An  average  loss  occun-ed,  and  the 
giKxls  were  delivered  in  England.  The  assignor 
after w-ards  became  bankrupt : — Held,  that  he 
could  nevertheless  sue  upon  the  policy  for  the 
average  loss  as  trustee  for  the  purchaser,  although 
the  right  to  sue  for  return  of  premium  had  vested 
ill  the  assignees  in  bankruptcy.  Castelli  v.  Bod- 
fiififftan,  1  El.  &  Bl.  879  ;  1  C.  L.  R.  281  ;  23  L.  J., 
Q.  B.  31  ;  17  Jur.  781  ;  1  W.  R.  359— Ex.  Ch. 

Bala  —  Intorest  of  Third  Partios  —  Polioy 
Moneys.] — A.  sold  minerals  to  B.  at  iOs.  per  ton, 
B.  agreeing  to  resell  at  the  best  price,  and  in  case 
the  selling  price  exceeded  50#.  per  ton,  to  pay 
half  of  the  cliflference  between  that  price  and  40*. 
to  A.  B.  insured  the  minerals  for  100,000^.  A 
))art  of  the  minerals  was  consumeil  by  fire,  and 
B.  agreed  with  the  insurance  company  to  aban- 
don t )  them  the  entire  heap  (about  10,000  tons, 
less  the  part  consumed),  the  insurers  paying  B. 
58*.  per  ton  for  the  whole,  the  market  price  being 
then  higher: — Held,  that  A.  was  entitled  to 
recover  from  B.  half  the  sum  received  from  the 
insurers  in  excess  of  50*.  per  ton.  Gillespie  v. 
J/iller,  1  Ct.  of  Sess.  Cas.  (4th  ser.)  423. 


Agraamont  to  Insure— War 
kett  v.  Engh4>lm,  ante,  col.  546. 


.]— See  Bir- 


XV.  SUBROGATION. 

Subrogation  of  Assurer  to  Bights  of  Assured.  ] 

— The  insurer,  after  payment  to  the  assured  of 
the  money  due  under  his  policy,  stands  in  the 
place  of  the  assured  in  respect  of  the  property  in 
and  rights  to  the  ship  or  goods  insured  ;  but  the 
owners,  and  not  the  insurers,  must  take  proceed- 
ings for  restitution  before  commissioners  for 
prizes.    Rtindal  v.  Cockran,  I  Ves.  Sen.  98. 

So  he  is  entitled  to  freight  earned  by  the 


abandoned  ship.  Stewart  v.  Greenock  Marine 
Ineurance  Cu.^  2  H.  L.  Cas.  159.  S.  P.,  Case  v. 
Barideon,  8  Price,  542  :  5  Moore,  116  ;  2  Br.  &  B. 
379  :  17  R.  R.  280.    Affirming,  5  M.  &  S.  79. 

As  to  the  right  of  the  underwriter  to  recover 
damages  payable  by  the  owner  of  a  ship  that  has 
damaged  the  insured  ship  in  collision,  see  Sea 
Insurance  Ok  v.  Iladden^  53  L.  J.,  Q.  B.  252  : 
13  Q.  B.  D.  706  ;  60  L.  T.  657  ;  32  W.  R.  841  ;  5 
Asp.  M.  C.  230,  post,  col.  1332  ;  Yates  v.  Whyte, 
4  Ring.  (N.c.)  272  :  5  Scott,  640 ;  7  L.  J.,  C.  P. 
116,  ante,  col.  729;  North  of  EnglaJid  Iron 
Steamship  iHsurancc  Co.  v.  Armstrong^  39  L.  J., 
Q.  B.  81  ;  L.  R.  5  Q.  B.  244  ;  21  L.  T.  822  ;  18 
W.  R.  520.  ante,  col.  1141 ;  Simpso^ti  v.  Thompson, 
3  App.  Cas.  279  ;  38  L.  T.  1 ;  3  Asp.  M.  C.  567, 
ante,  col.  725. 

VOL.   XIII. 


Satisfaction  having  been  made  under  a  royal 
commission  for  distribution  of  prizes  to  the 
insured,  such  of  the  insurers  as  had  paid  held 
entitled  to  restitution,  though  foreigners;  but 
not  those  who  had  compounded  and  renounced 
salvage.    Blaauwpot  v.  Ba  CostUy  1  Eden,  130. 

AdYanoes  to  Master  at  Port  of  Loading — Con- 
stmotive  Total  Loss—Freight  collected  at  Port  of 
IHscharge— Dedactions — Advanced  Freight.]— 

By  charterparty  it  was  provided  that  "  sufficient 
cash  for  ship's  ordinary  disbursements  at  port  of 
loading  to  be  advanced  to  the  master  by  char- 
terers or  their  agents  .  .  .  ship  paying  2^  per 
cent,  including  insurance.  Master  to  give  his 
draft  on  owners  or  consignees  as  required  and 
customary  to  cover  same,  which  shall  be  paid 
out  of  the  first  freight  coUecteil."  Advances 
were  made  and  the  ship  proceeded  on  her  voyage, 
but  became  a  constructive  total  loss  when  close 
to  her  port  of  destination.  She  was  subsequently 
brought  to  her  port  of  destination,  where  she 
discharged  her  cargo.  The  master's  draft  for 
advances  ultimately  came  into  the  hands  of  the 
consignees.  The  freight  was  collected  by  the 
shipowners.  In  an  action  by  the  underwriters 
on  hull  and  machinery  against  the  shi)X)wners  to 
recover  the  whole  of  the  freight  so  collected  : — 
Held,  that  the  shipowners  were  entitled  to  deduct 
the  sum  advancetl  at  the  port  of  loading  from  the 
freight  collected  by  them,  inasmuch  as  the  under- 
writers were  only  entitled  to  the  charterparty 
freight  earned  from  the  use  of  the  ship  after 
abandonment.  The  Bed  Sea^  65  L.  J.,  Adm.  9  ; 
[1896]  P.  20  ;  73  L.  T.  462  ;  44  W.  R.  306 ;  8 
Asp.  M.  C.  102— C.  A. 

And  see  infra,  cols.  1331,  seq.,  XVI.  Action 
ON  Policy  ;  2.  Rights  of  Undebwuitbbb. 

XVI.  ACTION  ON  POLICY. 

1.  Generally, 

a.  Parties,  1314. 
ft.  Time  for,  1317. 

c.  Evidence,  1317. 

d.  Consolidation,  1321. 

e.  Payment  into  Court,  1323. 
/.  Arbitration,  1323. 

g.  Pleading,  1325. 

2.  Rights  of  Insurers^  1831. 

3.  Banlruptry^  1334. 

4.  Interest  Reooverahle^  1334. 

5.  Chancery  Jurisdiction^  1334. 

6.  Early  Actions  on  Policies^  1335. 

1.  Generally. 

a.  Parties. 

Contract  by  Agent.] — L.,  an  agent  of  B., 
insuretl  goods  belonging  to  B.  that  were  being 
sent  by  ship  from  Montreal  to  St.  John's,  New- 
foundland. The  insurance  company's  agent  issued 
to  L.  a  "  certificate  of  insurance,"  which  stated 
that  L.  had  insured  the  goods.  It  was  the  cus- 
tom of  the  company  to  issue  subsequently  a 
policy  stating  that  "  X.  Y.,  as  well  in  his  own 
name  as  in  the  name  of  every  person  to  whom 
the  same  shall  appertain,"  had  insured  the  goo<^ls. 
On  a  loss  occurring : — Held,  that  the  omission  in 
the  certificate  of  the  words  "  as  well  as  in  his 
own  name,"  &c.,  did  not,  either  by  the  Canadian 
or  by  the  English  law,  preclude  B.  from  suing 
the  insurance  company  in  his  own  name.  Brown 
V.  Provincial  Insurance  Co,  of  Canada,  L.  R.  5 

42 
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P.  C.  263  ;  28  L.  T,  853  ;  21  W.  R.  587  ;  2  Asp, : 
M.  C.  338. 

An  agent,  who  insures  for  another  with  his 
authority,  may  sue  for  the  insurance  money  in 
his  own  name.  ProvincUil  Ifisvrance  Co.  of 
Camdu  V.  Leduc,  48  L.  J.,  P.  C.  49  ;  L.  R.  6  P.  C. 
224  ;  31  L.  T.  142  ;  22  W.  R.  929.  See  also  Sun- 
derland Marine  Imurance  v.  Kearney^  post, 
col.  1327. 

Pledgee  of  Bill  of  Lading.]— Where  a  con- 
signee of  goods  pledges  the  bill  of  lading  with 
another  person,  as  a  security  for  advances'  made 
by  him,  and  upon  an  agreement  that  the  con- 
signee shall  effect  an  insurance  on  the  ^oods  for 
the  benefit  of  the  pledgee,  and  deposit  the  policy 
with  him,  the  pledgee  may  sue  on  the  policy  in 
his  own  name.  Sutherland  or  Sunderland  v. 
Pratt,  12  M.  &  W.  16  ;  13  L.  J.,  Ex.  246. 

Aasignee.] — A  pei'son  w^ho  assigns  away  his 
interest  in  a  ship  or  goods,  after  effecting  a  policy 
upon  them,  and  before  the  loss,  cannot  sue  upon 
the  policy,  except  as  a  trustee  for  the  assignee, 
in  a  case  where  the  policy  Is  handed  over  to  him 
upon  the  assignment,  or  there  is  an  agreement 
that  it  sliall  be  kept  alive  for  his  benefit.  Powles 
V.  Lines,  11  M.  &  W.  10  ;  12  L.  J.,  Ex.  163. 

Indorsee  of  General  Policy.] — S.,  a  ehipbroker, 
was  directed  by  the  plaintiff,  a  shipowner,  who 
was  liable  for  loss  by  jettison,  to  take  out  an 
open  policy  against  jetl  ison  on  deck  goods,  and 
S.  shortly  afterwards  received  from  the  plaintiff 
a  notice  declaring  the  shipment  to  be  on  deck 
per  "  La  Plata,"  from  Grimsby  to  Ostend,  of  cer- 
tain specified  goods.  S.  not  being  able  to  effect 
such  a  policy  as  the  plaintiff  required,  caused  a 
declaration  as  to  the  risk  insured  against,  similar 
to  the  notice  which  he  had  so  received  from  the 
plaintiff  to  be  indorsed  on  a  general  policy,  which 
had  been  effected  a  month  previously  by  S.'s 
agents  in  their  own  names,  and  in  that  of  any 
other  person  to  whom  it  might  appertain,  from 
any  port  on  the  east  coast  of  Great  Britain  to 
any  port  on  the  continent  between  Hamburg 
and  Havre,  upon  any  kind  of  goods,  "to  be 
valued  and  declared  as  interest  might  appear." 
The  defendant  underwrote  this  policy,  and  also 
put  his  initials  to  such  declaration.  There  were 
other  goods  in  other  vessels  belonging  to  other 
persons,  in  which  the  plaintiff  had  no  interest, 
also  declared  by  indorsement  on  the  policy.  The 
plaintiff  was  duly  informed  by  S.  that  the  risk 
by  the  "  La  Plata "  had  been  covered  not  upon 
the  plaintiff's  own  policy,  but  on  S.'s  general 
one  : — Held,  that  the  plaintiff  could  not  sue  the 
flefcndant  on  such  policy,  as  it  had  never  been 
made  with  the  plaintiff,  nor  with  any  one  on  his 
behalf,  nor  had  it  ever  been  ratified  by  him. 
Watson  V.  Swann,  11  C.  B.  (N.8.)  756  ;  31  L.  J., 
C.  P.  210. 

Third  Parties — Claim  for  Indemnity — Under- 
writers—Sning  and  Labouring  Clause.] — The 
defendant  insured  his  ship  under  a  policy  con- 
taining the  usual  suing  and  labouring  clause. 
In  an  action  to  recover  for  work  alleged  to  have 
been  done  and  expenses  incurred  by  the  plaintiffs 
for  the  defendant,  at  his  request,  in  respect  of 
attempting  to  save  the  ship  during  the  continu- 
ance of  the  policy  : — Held,  that  the  defendant 
was  not  entitled  to  bring  in  the  underwriters  as 
third  parties  under  Ord.  XVI.  r.  48,  because  they 
did  not,  by  the  suing  and  labouring  clause,  con- 
tract to  indemnify  the  defendant  in  respect  of 


any  contract  ma^le  by  him  with  the  plaintiffis. 
Johiutufi  V .  Saltuge  Awneinthn,  19  Q.  B.  D. 
458  ;  67  L.  T.  218  ;  36  W.  R.  56  ;  6  Asp.  M.  C. 
167— C.  A. 

Servioe  of  Writ  out  of  the  Jnrisdietion  — 
Underwriters  Resident  Abroad.] —The  plaintiff 
brought  an  action  in  England  on  a  policy  of 
insurance  against  several  underwriters.  Having 
served  his  writ  of  summons  on  two  of  the  under- 
writers who  were  within  the  jurisdiction,  he 
obtained  leave  under  Ord.  XI.  r.  1  (g)  to  serve  his 
writ  on  the  other  defendants  who  were  residing 
out  of  the  jurisdiction.  Thane fmtre  Steamship 
Co.  V.  Thompson,  52  L.  T.  652 ;  6  Asp.  M.  C.  398. 

Plaintiff  Bankrupt.]— The  assured  sold  the 
goods  at  sea  and  as-signed  the  jwlicy  ;  afterwanls 
an  average  loss  took  place,  and  the  assured  became 
bankrupt.  Held,  that  he  could  sue  on  the  policy 
as  trustee  for  the  purchaser.  Castdli  v.  Bi»d- 
dington,  1  El.  &  Bl.  879  ;  1  C.  L.  R.  281  ;  23  L.  J., 
Q.  B.  31  ;  17  Jur.  781  ;  1  W.  R.  359— Ex.  Ch. 

Bankruptcy  of  Insured — Subsequent  Loss — 
Bight  of  Assignees.] — The  benefit  of  a  policy  of 
insurance,  previous  to  the  bankruptcy  of  the 
insured,  upon  a  loss  after  it  passes  ;  and  gives  a 
right  of  action  to  the  assignees,  notcapable  of  set- 
off against  a  debt  from  the  bankrupt.  Blagd^'Mj 
£x  parte,  19  Ves.  466  ;  2  Rose,  249. 

Policy  Moneys  in  hands  of  Stakeholder.] — 

Money  allege<l  to  be  payable  under  a  policy  was 
by  consent  of  assurer  and  assured  handed  to  a 
third  person  to  hold  as  trustee  for  the  person 
entitled.  The  pei-son  so  entitled  can  recover 
from  the  stakeholder  only  and  not  from  the 
original  debtor.    Ker  v.  Osborne,  9  East,  378. 

Tug  and  Tow. — Contract  by  tug  owner  to 
insure  against  collision  and  indemnify  tow  ;  who 
must  sue  underwiters.  See  The  Lord  of  the  Jste*^ 
supra,  col.  681. 

Mutual  Insurance  Society — Some  Members 
sued  on  behalf  of  all.] — A  member  of  a  mutual 
shipping  insurance  club,  whose  members  are 
numerous,  and  whose  affairs  are  managed  by  the 
members  generally,  assisted  by  the  treasurer  and 
secretary,  may  maintain  a  suit  in  equity  against 
some  of  the  members,  as  representing  the  whole, 
to  recover,  by  contribution  among  the  members, 
the  amount  of  \l\s  loss.  The  treasurer  and  sec- 
retary of  such  a  club  are  properly  made  co- 
defendants,  there  being  no  committee  of  manage- 
ment, and  they  being  the  acting  managers  of 
the  association.  Bromley  v.  WUliams,  1  N.  R. 
413  ;  8  Jur.  (N.S.)  240  ;  8  L.  T.  78  ;  11  W.  R.  392. 

Subscription  by  Syndicate  —  Partnership — 
Joint  or  Several  Liability.] — The  defendants, 
the  "  Shipowners'  Syndicate,  a  group  of  under- 
writers not  members  of  Lloyd's,  authorised  tiieir 
manager  to  underwrite  policies  of  marine  insur- 
ance on  account  of  the  several  pei'sons  forming 
the  syndicate.  The  plaintiffs,  who  were  under- 
writers at  Lloyd's,  effected  a  policy  of  re-insur- 
ance with  the  manager.  The  policy  was  in  the 
ordinary  form  of  a  Lloyd's  polic}',  except  that  it 
contained  the  following  special  clause :  "  It  is 
specially  agreed  that  the  assured  are  hereby 
entitled,  by  way  of  farther  security  for  the  per- 
formance of  the  obligations  of  the  subscribing 
underwriters  and  of  each  and  every  of  them,  to 
the  benefit  by  way  of  first  charge  of  the  policies 
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of  reinsurance  effected,  or  to  be  effected,  and  all 
moneyn  received  thereunder."  The  Hubscription 
was  as  follows :  "  The  Shipowners'  Syndicate 
(Reassured).*'  Then  followed  the  names  of 
the  members  of  the  syndicate,  of  whom  the 
manager  was  one,  with  the  respective  pro- 
portions underwritten  by  them  set  against  each 
name,  and  it  conclude<l  in  the  following  terms  : 
"  of  7y,300Z.,  seventy-nine  thousand  three  hundretl 
])ounds,  4th  March,  1895.  The  Shii)Owners' 
Syndicate,  Reassured.  John  M.  Coiileroy,  Mana- 
ger" : — Held,  that  the  liability  of  the  members 
of  the  syntlicate  on  the  jwlicy  was  several  only 
and  not  joint.  Tyser  v.  Shipoicnery  Syndicate^ 
65  L.  J.,  Q.  B.  238  ;  [1896]  1  Q.  B.  135  ;  73  L.  T. 
€05  ;  44  W.  R.  207  ;  8  Asp.  M.  C.  81. 

'    b.  Tiz&e  for. 

Delay.] — When  goods  are  insured  f or  a  voyagfe, 
the  time  of  the  loss  occurring  is  not  necessarily 
the  time  when  the  peril  is  encounterctl  and  the 
vessel  driven  ashore.  Browning  v.  Provificlnl 
JnxHranre  Co.  of  Canada,  L.  R.  5  P.  C.  263  ;  28 
L.  T.  853  ;  21  W.  R.  587  ;  2  Asp.  M.  C.  35. 

A  sliip,  with  flour  as  part  of  her  cargo,  was 
seen  in  the  Gulf  of  St.  Lawrence  on  the  22nd  of 
November,  1867.  and  nothing  more  was  heard  of 
her  until  Mav,  1868.  when  she  was  found  ashore 
at  Anticosti,  all  hands  having  been  lost.  On  the 
29ih  November,  1867,  a  violent  storm  had  com- 
menced in  the  Gulf,  and  there  was  a  strong  pro- 
bability that  the  ship  was  capsized  and  driven 
ashore  in  that  gale.  Part  of  the  flour  insured 
was  subsequently  saved  and  sold  by  an  agent  of 
the  insurance  company.  The  action  to  recover 
on  the  policy  was  not  brought  until  March,  1869. 
The  j)olicy  containing  a  proviso  that  no  action 
should  be  brought  on  it  unless  within  a  year  after 
the  loss  was  incurred,  the  insurance  company 
contended  that  the  assured  was  too  late  to  bring 
an  action  : — Held,  that  the  loss  was  not  in  its 
inception  total,  and  only  became  so  when  it  was 
found  that  it  was  impossible  to  carry  the  flour  to 
its  destination,  and  that  it  was  neces.sary  to  sell 
it.  Consequently  the  assured  was  not  precluded 
by  lapse  of  time  from  bringing  his  action.    Ih, 

o.  Evidenoe* 

BisooTery  of  Ship's  Papers  in  Actions  on 
Policy.] — In  an  action  against  an  underwriter 
of  a  policy  of  marine  insurance  ,for  his  propor- 
tion of  the  amount  insured,  he  applied  for  a  stay 
of  proceedings  till  discovery  of  ship's  papere 
should  be  made  by  a  pei-son  on  whose  behalf  the 
policy  ha<l  been  effected,  but  who  had  ceased  to 
be  interested  in  it,  and  was  not  under  the  control 
of  the  plaintiffs,  real  or  nominal,  and  was  out  of 
the  jurisdiction  of  the  court : — Held,  that  as  the 
pei*son  from  whom  discovery  was  required  was 
not  interested  in  the  action,  and  the  persons 
by  and  for  whom  respectively  the  action  was 
brought  had  no  power  over  him,  the  defendant 
was  not  entitled  to  the  order.  Fraser  v.  Burrowt, 
46  L.  J.,  Q.  B.  601  ;  2  Q.  B.  D.  624. 

An  action  having  been  brought  on  a  policy  of 
marine  insurance  by  the  mortgagees  of  thirty-two 
sixty-fourths  of  the  ship,  and  it  appearing  that  the 
plaintiffs  had  no  ship's  papers,  but  that  the  ship 
had  been  sailed  by  the  mortgagor,  who  was  the 
managing  owner,  and  who  had  since  died,  the 
<lefendants  applied  for  an  order  that  not  only 
the  plaintiffs,  but  the  mortgagor  or  his  repre- 
sentatives, and  also  all  persons  interested  in  the 


proceedings  and  in  the  insurance  on  the  ship, 
should  pro<Iuce  upon  oath  the  ship's  papers,  and 
that  in  the  meantime  all  the  proceedings  should 
be  stayed  : — Held,  that  the  old  practice  had  not 
been  sui)er8eded  by  the  Judicature  Act,  1875, 
Ord.  XXXI.  rr.  11 — 18,  and  that  the  defendants 
were  entitled  to  the  oixler,  which  must  remain 
in  force,  until,  at  all  events,  the  plaintiffs  had 
satisfied  the  court  that  they  had  applied  to  the 
mortgagor  and  done  all  in  their  power  to  pro- 
duce the  ship's  papers.  TlVvrt  of  England  and 
Simth  }Vaies  Dijttrict  Bank  v.  Canton  Insurance 
Co,,  2  Ex.  D.  472. 

Bisk  not  wholly  Marine.] — In  an  action  upon 
a  policy  of  insurance,  in  which  the  risk  was  of  a 
mixed  nature,  the  transit  being  partly  by  sea  and 
partly  by  land,  and  in  which  perils  of  "transit  or 
conveyance"  had  been  substituted  for  "of  the 
seas,"  the  defendants  had,  before  delivering  their 
defence,  applied  for  the  usual  order  for  discovery 
of  "  ship's  papers "  under  the  old  practice  : — 
Held,  that  the  peculiar  practice  of  granting 
discoveiy  of  ship's  papera  was  applicable  to 
actions  brought  upon  marine  ()olicies  alone,  and 
could  not  be  extended.  Ilendt^rgon  v.  Und^r- 
writing  Ansociation,  60  L.  J.,  Q.  B.  406  ;  [1891]  1 
Q.  B.  557  ;  64  L.  T.  774  ;  39  W,  R.  528. 

Letters  between  Assured  and  Master.] — In  an 

action  on  a  policy,  the  defendant  is  entitled  to 
insi)ection  of  all  papers  in  possession  of  the 
plaintiff,  relative  to  the  issue,  including  letters 
between  the  plaintiff  and  the  master.  Rayntr 
V.  Ritson,  6  B.  &  S.  888  ;  35  L.  J.,  Q.  B.  59  ;  14 
W.  R.  81. 

Ship's  Log.] — Log  of  ship  insured  ordere<l  to 
be  prcxluced  for  inspection  in  an  action  upon 
the  policy.  Kellock  v.  Home  and  Colonial  Insur- 
ance C\i.,  12  Jur.  (N.S.)  653. 

Log   Book    of    Man-of-War    Convoying.] — 

Action  on  policy,  to  prove  the  time  of  sailing  of 
a  ship  umler  convoy,  the  log  book  of  the  man-of- 
war  which  convoyed  the  fleet  is  evidence. 
D' Israeli  v.  Joirctt,  1  Esp.  427. 

**  All  Persons  Interested ''—Form  of  Order  for 
Discovery.] — In  an  action  on  a  policy  of  marine 
insurance  to  recover  the  amount  of  a  particular 
average  loss,  the  defendant  is  entitled,  without 
an  affidavit,  and  under  the  old  practice,  which 
has  not  been  affected  by  the  Judicature  Act,  to 
an  onler  staying  j)roceedings  until  the  ship's 
papere  and  other  dtxiuments  have  been  i)roduce<l 
by  the  plaintiff  and  all  pereons  interested  in  the 
proceedings  and  in  the  insurance,  the  subject- 
matter  of  the  action.  China  Tranxpaeijic  Steam- 
ship Co.  V.  Commercial  Union  Assurance  Co.,  51 
L.  J.,  Q.  B.  132  ;  8  Q.  B.  D.  142  ;  45  L.  T.  647  ; 
30  W.  R.  224— C.  A. 

Usage.] — In  an  action  on  a  |)olicy  in  the  usual 
form  on  ship,  boat,  &c.,  evidence  of  usage  that 
the  underwriters  never  pay  for  the  loss  of  boats 
on  the  outside  of  a  ship,  slung  upon  the  quarter, 
is  inadmissible.  Blackctt  v.  Royal  Exchange 
Assurance  Co.,  2  C.  &  J.  244  ;  2  Tyr.  266  ;  1  L.  J., 
Ex.  101.* 

Usage  is  admissible  in  evidence  to  explain  the 
construction  of  a  jwlicy  in  the  parts  written  by 
the  parties  as  well  as  in  the  printed  form.  Pres- 
ton V.  Greenwood,  4  Dougl.  28. 

Action  on  a  policy  on  fish,  by  the  ship 
"  Duchess  of  Gordon,"  at  and  from  Newfoumt- 
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land  to  a  port  in  Portugal ;  the  ship  carried  out 
a  cargo  of  salt  from  Lisbon,  with  which  she 
arrived  at  Newfoundland  on  the  2l8t  July.  As 
soon  as  she  was  unloaded  she  proceeded  in  ballast 
to  Sydney,  where  she  arrived  on  the  25th  August, 
and  took  in  a  cargo  of  coals.  This  she  carried 
back  to  Newfoundland,  and  delivered  there  in 
the  beginning  of  October.  Between  the  21st  of 
that  month  and  8th  November,  she  whs  loaded 
with  a  cargo  of  fish,  which  was  the  subject  of  the 
insurance,  and  soon  after  sailed  with  convoy  for 
Oiwrto,  but  was  totally  lost  : — Held,  that  evi- 
dence of  the  usage  of  the  trade  was  admissible 
to  show  that  the  risk  began  from  the  lomling  of 
the  ship  with  fish,  and  not  from  the  loading  of 
the  first  cargo.  Ongler  v.  Jennijigs^  1  Camp. 
505,  n. 

A  custom  of  Liveq)ool  that  underwriters  are 
not  liable,  under  the  onlinaiy  form  of  i)olicy,  for 
general  average  in  resj^ect  of  the  jettison  of 
goods  stowed  on  deck  is  a  valid  custom,  and  in 
an  action  u])on  a  ])olicy  in  the  ordinary  fonn, 
the  defendants  pleaded  the  custom  above  as  to 
so  much  of  the  declaration  as  related  to  the 
jettison  of  the  goods: — Held,  that  the  custom 
might  be  imported  into  the  contract,  and  that 
the  underwriters  were  not  liable.  Miller  v. 
Tlthtrington,  7  H.  &  N.  954  ;  31  L.  J.,  Ex.  363  ; 
8  Jur.  (N.8.)  1039  ;  9  L.  T.  231  ;  10  W.  R.  356— 
Ex.  Ch. 

Kature  of  Sisk— Amount  of  Premium.] — If 

the  question  is  whether  the  addition  of  a  place, 
by  name,  in  a  jwlicy,  would  have  varied  the  risk, 
or  whether,  on  the  other  hand,  such  place  was 
implied  in  the  wonls  actually  used,  it  is  material 
evidence,  in  favour  of  the  latter  construction, 
that  the  premium  in  either  case  would  have 
been  the  same.  Preston  v.  Orr^nwood,  4  Dougl.  28. 

Lloyd's  IdstB.] — In  an  action  on  a  policy, 
Lloyd's  shipping  list  is  admissible  against  the 
underwriter,  without  proof  of  his  having  seen  it, 
and  is  prim&  facie  evidence  of  the  time  of 
sailing.  But  where  there  was  a  concealment  by 
the  insurer  of  material  facts,  and  an  allegation 
of  facts,  which  were  untrue,  viz.  as  to  the  time 
of  sailing,  and  the  underwriter  had  acted  thereon, 
without,  in  fact,  seeing  the  list  at  Lloyd's : — 
Held,  that  the  underwriter  was  not  bound 
thereby,  and  that  the  judge  ought  to  point  out 
to  the  jury,  as  material,  such  concealment  and 
misrepresentation.  MnckintoMh  v.  MarsJutll^  11 
M.  &  W.  116  ;  12  L.  J.,  Ex.  337. 

Lloyd's  register  of  shipping  is  not  admissible 
to  show  that  a  vessel  is  considci'ed  as  copper- 
fastened.    Fretmun  v.  Bakvr^  6  Car.  &  P.  475. 

In  an  action  on  a  policy  of  insurance,  Lloyd's 
list  is  evidence  against  the  assured,  it  being 
shown  that  the  broker  had  read  it  before  the 
policy  was  effected.   Bain  v.  Case^  3  Car.  &  P.  496. 

Lloyd's  books  are  evidence  of  a  capture  ;  but 
not  of  notice  of  a  loss  to  any  person  in  par- 
ticular ;  but,  coupled  with  other  evidence,  they 
may  go  to  the  jury.  Abel  v.  Pott«^  3  Esp.  242  ; 
6  B<  R.  826. 

Syidenee  of  Interest.] — See  ante,  col.  1145. 

Of  Loss.]— *S^^  ante,  col.  1087. 

Of  Seaworthiness.] — See  ante,  cols.  1159, 


j  Signature  of  Poliej.] — Proof  of  signature  of 
the  policy  by  an  authorised  agent  satisfies  an 
allegation  of  signature  by  the  defendant.  Aichol- 
son  V.  Croft,  2  Burr,  ll88^ 

Contemporaneous  Agreement.] — In  an  action 
on  a  policy  on  a  ship,  alleging  a  loss  by  capture,. 
it  is  comi)etent  to  the  defendant  to  show,  under 
the  general  issue,  that,  by  a  written  agreement 
enterefl  into  by  the  parties  contemporane(>usly 
with  the  policy,  the  risk  was  to  be  confinetl  to  & 
capture  in  time  of  war.  Ileith  v.  Durrani ^ 
1  D.  &  L.  571  ;  12  M.  &  W.  438 ;  13  L.  J.,  Ex. 
95  ;  8  Jur.  131. 

Parol  Eyidenee.l — Parol  evidence  of 


1087. 


Of  Beceipt  of  Preminm.]— Sec  Dalzell  v. 


J/a/r,  ante,  col.  1308. 


what  ])assed  at  the  time  of  effecting  a  policy  is 
not  atlmissible  to  restrain  the  effect  of  the  policy. 
Weston  V.  Emes^  1  Taunt.  115. 

Slip.] — The  slip  on  which  underwriters  take 
down  the  risks  they  insure  is  not  evidence  of 
insurance.  Rogers  v.  M'Ckirthy,  3  Esp.  107.  AndC 
see  eases,  ante,  col.  1032. 

Of  Agency.] — In  an  action  on  a  jwlicy  sub- 
scribed by  the  defendant's  agent,  under  a  jiower 
of  attorney,  it  is  sufficient  proof  of  the  agency 
that  the  defendant  is  in  the  habit  of  paying- 
losses  ui)on  (Mlicies  so  subscribed  by  the  agent 
in  his  name,  without  producing  the  power  of 
attorney.    Haughton  v.  Ewhank,  4  Camp.  88. 

An  admission  of  the  subscription  of  the  under- 
writer to  a  policy  does  not  dispense  with  proof 
of  the  agency  of  the  party  effecting  the  insur- 
ance. Palmer  v.  Afarsh'ill,  1  M.  &  Scott,  161  ? 
8  Bing-  79  ;  1  L.  J.,  C.  P.  19. 

Evidence  that  one  who  signed  the  policy  was 
acciLstomed  to  sign  policies  for  the  insurer : — 
Held,  not  sufficient  proof  of  agency.  Courteen 
V.  Touse,  1  Camp.  43  ;  10  R.  R.  627. 

Injunction  to  Stay  —  Commission  to  West 
Indies.] — Injunction  to  stay  ))roceedings  at  law 
on  policy,  and  commission  for  examining  wit- 
nesses in  the  West  Indies,  granted,  as  the  voyage 
was  at  and  from  Carthagena  to  Porto  Bello,  and 
the  facts  must  necessarily  arise  in  the  Wcat 
Indies.     Chitty  v.  Selwgn,  2  Atk.  359. 

Certificate  of  Lloyd's  Agent.]— A  certificate 
as  to  damage  of  goods  insured  made  by  a  Lloyd's- 
agent  abroad  is  not  admissible  in  evidence  as 
proof  of  damage  in  an  action  by  the  assured 
against  the  underwriter,  a  member  of  Llovd's. 
Drake  v.  Marryat,  1  B.  &  C.  473  ;  1  L.  J.  (b.8.> 
K.  B.  161  ;  25  R.  R.  464. 

Proof  of  Ownership.] — Ownership  in  an  actiooi 
on  a  policy  may  be  proved  by  parol  evidence- 
Robertson  v.  French,  4  East,  130  ;  7  R.  R.  535. 

In  an  action  upon  a  iK)licy,  ownership  of  the 
vessel  proved  by  evidence  that  A.  had  ordered 
and  paid  for  stores  for  her.  Thomas  v.  Fogle, 
5  Esp.  88. 

Plaintiff,  in  an  action  for  loss  of  goods  on  a 
policy,  pnxluced  a  bill  of  parcels  receipte<l  by 
one  Gardiner,  of  Petersburgh,  and  proved  his 
handwriting  : — Held,  that  this  was  admissible 
against  the  underwriters.  Russell  v.  Roheme, 
2  Str.  1127. 

Disoontinnance  —  Costs  —  Examination    of 
Witnesses  before  Master.  J — In  an  action  on  a 
)>olicy,  owing  to  the  plaintiff's  delay  in   piXK 
ducing  pai)ers  ordere«l  to  be  produced,  the  defen- 
dant did  not  plead  until  a  year  after  declaration^ 
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Meanwhile,  to  save  expense,  the  defendant 
examined  witnesses  before  the  master,  under 
1  Will.  4,  c.  23.  8.  4.  The  defendant  plea<led 
anaeaworthiness,  &c.,  and  paiil  25/.  into  court 
on  the  money  counts  for  the  premium.  The 
plaintiff  took  the  money  out  of  court  and  joine<l 
issue  on  the  other  pleas,  but  afterwanls  discon- 
tinued : — Held,  that  the  defendant  was  entitled 
to  the  costs  of  the  witnesses  examined  as  incurred 
before  instructions  for  plea,  within  Re^.-Gen., 
H.  T.,  1863,  r.  12.  Prerlte  v.  Adelaide  Fire  and 
Marine  Iwturance  Co..,  32  L.  T.  768  :  2  Asp.  M.  C. 
677. 

Unnecessary  Bale  by  Master  —  Eyidenoe  of 
Drunkenness.] — On  an  issue  between  a  ship- 
owner and  the  insurers  whether  the  ship  has 
been  totally  lost,  it  appeared  that  she  had  gone 
ashore,  and  when  on  shore  had  been  sold  by  the 
captain  to  a  i)erson  who  succeeded  in  getting  her 
afloat.  The  defendant's  case  being  that,  if 
proper  judgment  had  been  exercised,  a  total  loss 
might  have  been  avoided  : — Held,  that  he  might 
give  evidence  of  habitual  drunkenness  on  the 
{)art  of  the  captain,  shortly  before  he  sailed. 
Mcock  V.  Riiyal  Exchange  Assurance  Corpora- 
tion, 13  Q.  B.  292. 

Perils  of  the  Sea — Salvage  not  by  reason  of 
Perils  Insured  against  —  Judgment  in  rem, 
effoet  of.]— The  master  of  a  steamship  that  hati 
run  short  of  coal  employed  another  to  tow  her  to 
her  destination.  The  owner  of  the  latter 
recovered  salvage  against  the  former  in  admi- 
ralty. In  an  action  by  the  owner  of  the  salved 
vessel  against  an  underwriter,  who  had  insured 
against  perils  of  the  sea,  to  recover  ithe  money 
paid  for  salvage  : — Held,  that  the  defendant  was 
not  concluded  by  the  admiralty  judgment  from 
showing  that  the  loss  did  not  arise  from  perils 
insured  against.  BalUintyyie  v.  Jfackinnon^  65 
L.  J.,  Q.  B.  616  ;  [1896]  2  Q.  B.  455  ;  75  L.  T. 
95  ;  45  W.  K.  70  ;  8  Asp.  M.  C.  17»— C.  A. 


d.  ConsolldatloxL. 

Opening  Bole.] — Where  several  underwriters  , 
enteral  into  a  consolidation  rule,  to  abide  by  the  ' 
determination  of  the  court  on  a  point  reserved 
for  their  consideration  at  the  trial  of  a  cause, 
viz.  as  to  whether  a  notice  of  abandonment  had 
been  given  in  due  time,  the  court  would  not 
allow  such  rule  to  be  opened,  on  an  affidavit 
stating  that  the  owner  had  received  letters  from 
the  captain  abroad,  informing  him  of  the  loss  and 
sale  of  the  ship  before  the  arrival  of  the  latter  in 
London  :  as  notice  should  have  been  given  to  the 
plaintiff  to  produce  such  letters  at  the  trial ;  or 
they  should,  at  all  events,  have  been  adverted  to 
by  affidavit,  when  the  motion  was  made  to  the 
court  on  the  point  reserved.  Read  v.  Isaacs,  6 
Moore,  437.  See  also  Foster  v.  Alcez,  3  Bing. 
(N.c.)  892  ;  4  Scott,  535,  ante,  col.  1161. 

Seferenee  to  Arbitrator.] — Where  several 
underwriters  entered  into  a  consolidation  rule, 
by  which  they  undertook  to  abide  the  event  of 
the  verdict,  and  the  cause  was  referred  by  con- 
sent before  trial,  and  the  arbitrator  awarded  the 
aggregate  sum  due  to  the  assured  from  the 
underwriters  at  large — the  court  would  not  order 
it  to  l)e  referred  back  to  the  arbitrator  to  insert 
the  amount  of  the  sum  due  and  payable  from 
each  underwriter  individually,  without  the  con- 
sent of  such  underwriters.  Kynaston  v.  Liddell, ; 
8  Moore,  223. 


Actions  having  been  broaght  against  eight  per- 
sons upon  mutual  insurance  policies,  the  court,  at 
their  instance,  granted  a  rule  for  consolidating 
them,  upon  the  terms  that  they  should  admit  the 
amounts  for  which  they  were  respectively  liable, 
in  case  their  liability  should  be  established,  and 
should  consent,  if  necessary,  to  an  order,  referring 
it  to  the  master  to  settle  the  same.  Lewis  v. 
Burkes  or  Banks,  4  C.  B.  (N.B.)  330 ;  27  L.  J., 
C.  P.  247  ;  4  Jur.  (N.s.)  663  ;  6  W.  R.  662. 


Compulsory.] — Two  actions  having  been 


brought  by  the  same  plaintiff  against  different 
defendants,  on  the  same  policy,  the  court 
consolidated  them,  after  a  declaration  had  been 
delivered  in  one,  and  an  appearance  entered 
in  the  other,  at  the  instance  of  the  defendant 
in  the  latter  action,  though  the  plaintiff 
objected.  JlolUngworth  or  Hollingsworth  v. 
Broderich,  4  A.  &  E.  646 ;  6  N.  &  M.  240  ;  1 
H.  &  W.  691. 

Where  a  plaintiff  brings  several  actions  upon 
the  same  policy  against  several  underwriters,  the 
court  will  not,  without  his  consent,  make  a  con- 
solidation rule  upon  the  terms  of  both  plaintiff 
and  defendants  being  bound  in  all  the  actions  by 
the  event  of  one.  Doyle  v.  Anderson,  1  A.  &  E. 
635  ;  4  N.  &  M.  873. 

Where  two  actions  were  brought  by  the  same 
plaintiffs  against  different  defendants,  on  diffe- 
rent (>olicics  on  the  same  ship,  the  court  refused, 
at  the  instance  of  the  defenciants,  to  compel  the 
plaintiffs  to  consolidate,  and  to  be  bound  by  one 
of  the  actions,  without  their  consent.  ^POregor 
V.  HorsfalU  3  M.  &  W.  320  ;  6  D.  P.  C.  338  ;  7 
L.  J.,  Ex.  71 ;  2  Jur.  257. 

Where  upwards  of  forty  actions  were  brought 
against  underwriters  of  the  policies  of  insurance, 
one  of  which  had  been  assigned  by  memorandum 
of  transfer  signed  by  some  of  them,  before  the 
bankruptcy  of  the  assured,  the  court  made  an 
oixler  for  consolidation,  the  general  principle  laid 
down  being,  that  all  actions  should  be  stayed 
except  such  as  might  be  really  necessary  to  deter- 
mine the  liability  of  distinct  defendants  in  each 
class  of  cases,  the  defendants  to  be  bound  by 
the  result,  but  not  the  plaintiffs.  Syers  v, 
Pichersgill,  27  L.  J.,  Ex.  5  ;  6  W.  R.  16. 

The  court  ultimately  settled  that  there  were 
two  classes  of  cases,  and  that  two  actions  should 
be  allowed  to  proceed.    Ih, 

Actions  against  separate  underwriters  of  the 
same  policy  were  usually  consolidated — per 
Tindal,  C.J.  Sharp  v.  Lethhrldge,  4  Man.  &  G. 
37  ;  4  Scott  (N.8.)  722  ;  11  L.  J.,  C.  P.  189. 

Bes training  Seoond  Aetion.] — Where  actions 
against  underwriters  have  been  consolidated  by 
rule,  and  the  defendant  has  obtained  a  verdict  in 
one,  the  court  will  not  restrain  the  plaintiff  from 
trying  a  second  cause,  included  in  the  rule,  till  the 
costs  of  the  first  are  paid.  Boyle  v.  Douglass,  4 
B.  &  Ad.  544. 

Payment  into  Court.]— -Where  sixty  actions 
were  pending  on  a  policy  on  a  ship,  which 
had  been  insured  to  a  very  large  amount,  and 
a  consolidation  rule  had  been  entered  into,  in 
which  the  plaintiff  and  the  other  defendants 
agreed  to  be  bound  by  the  decision  in  this  action  ; 
the  plaintiff  having  recovered  a  verdict,  on  which 
a  rule  nisi  had  been  obtained  for  a  new  trial,  the 
court  refused  to  order  the  defendant  to  pay  the 
amount  recovered  against  him  into  court,  or  to 
invest  the  same  upon  the  ground  that  the  great 
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arrear  of  causes  on  the  new  trial  paper  would 
prevent  the  rule  nisi  coming  on  for  argument  for 
a  long  time,  and  that  the  losses  and  risk  of  the 
plaintiff  were  thereby  greatly  increased.  Ofi  rly  v. 
Dunbar,  1  N.  &  P.  244  ;  5  A.  &  E.  824  ;  2  H.  &  W. 
454  ;  6  L.  J.,  K.  B.  15. 

e.  Payment  into  Oonrt. 

Effeot  of.] — In  an  action  on  a  policy,  with  a 
count  for  money  had  and  received,  if  the  defen- 
dant pays  no  money  into  court,  but  establishes  as 
a  defence  that  the  risk  never  commenced,  the 
plaintifE  is  entitled  to  a  verdict  for  the  premium, 
though  no  demand  of  premium  was  mode  by  his 
counsel  in  openini^  the  case.  Penaon  v.  Lee^  2 
Bos.  &  P.  330  ;  5  K.  R.  614. 

Payment  of  money  into  court  in  an  action  on  a 
policy  admits  that  the  ship  was  seaworthy. 
Harrison  v.  Douglas,  6  N.  &  M.  180  ;  3  A.  &  £. 
396  ;  1  H.  &  W.  380. 

Where,  by  the  term  of  a  policy  in  a  mutual 
insurance  club,  the  amount  of  the  loss  is  not  to  be 
drawn  before  a  specified  day,  the  defendant,  by 
pacing  money  into  court,  precludes  himself  from 
objecting  that  the  action  is  brought  too  soon. 
lb. 

A  plaintiff,  having  declared  on  a  policy,  with  a 
count  for  money  had  and  received,  the  defendant 
paid  the  amount  of  the  premiums  into  court  on 
that  count,  pleading  to  the  count  on  the  policy  so 
as  to  raise  that  of  unseaworthiness.  The  plaintiff 
took  the  money  out  of  court  in  satisfaction  of  the 
claim  under  the  count  for  money  had  and 
received.  At  the  trial,  the  defence  of  unsea- 
worthiness having  been  given  up,  a  special  case 
was  stated  for  the  opinion  of  the  court,  which 
was  afterwards  taken  to  the  exchequer  chamber, 
and  in  both  courts  it  was  held  that  the  plaintiff 
was  entitled  to  recover  as  for  an  average  loss. 
The  amount  of  the  average  loss  was  referred  to, 
and  ascertained  by,  average-staters,  but  this  not 
being  done  before  the  argument  of  the  case,  a 
nominal  judgment  for  3,500/.  was  entered  up  for 
the  purpose  of  taking  the  case  into  error  : — Held, 
that  the  plaintiff  was  not  entitled  to  enter  judg- 
ment and  take  out  execution  for  the  entire  amount 
of  the  average  loss,  without  giving  ci^lit  to  the 
defendant  for  the  amount  [)aid  into  court,  and 
taken  out  by  the  plaintiff.  Ckirr  v.  Jtoyal 
Exchange  Assurance  Corporation,  5  B.  &  S.  941  ; 
34  L.  J.,  Q.  B.  21  ;  11  Jur.  (N.8.)  265  ;  11  L.  T. 
595  ;  13  W.  R.  204.  , 

Payment  of  money  into  court  to  the  amount  of 
a  valued  policy  is  not  an  admission  of  a  total  loss. 
Rucker  v.  Palsgrave,  1  Taunt.  419  ;  1  Camp.  557. 

In  an  action  on  a  valued  policy,  the  payment  of 
money  into  court  upon  a  count  for  a  total  loss  is 
not  an  admission  of  such  total  loss  by  ca))ture.  lb. 

But  it  admits  the  intei*ests  of  the  plaintiff  as 
averred.  Dell  v.  Ansley,  16  East,  146  ;  14  R.  R. 
322. 

After  Consolidation.] — See  Ohrl'g  v.  Dunbar, 
supra. 

f.   Arbitration. 

Condition  preoedent.]— A.  effected  in  a  mutual 
insurance  company  a  policy  on  ship,  one  of  the 
conditions  of  which  was,  that  the  sum  to  be 
paid  to  any  insurer  for  loss  should,  in  the  first 
instance,  be  ascertaineil  by  the  committee  ;  but 
if  a  difference  should  arrive  between  the  insurer 
and  the  committee,  *' relative  to  the  settling  of 
any  loss,  or  to  a  claim  for  average,  or  any  other 


matter  relating  to  the  insurance,**  the  difference 
was  to  be  referretl  to  arbitration,  in  a  way 
pointed  out  in  the  conditions  : — "  providetl 
always,  that  no  insurer  who  refuses  to  accept 
the  amount  settled  by  the  committee  shall  be 
entitled  to  maintain  any  action  at  law  or  suit  in 
equity  on  his  policy,"  until  the  matter  has  been 
decided  by  the  arbitrators,  and  *'  then  only  for 
such  sum  as  they  shall  award  "  ;  and  the  obtain- 
ing the  decision  of  the  arbitrators  was  declared 
a  condition  precedent  to  the  maintaining  of  an 
action  : — Held,  that  these  conditions  were  lawful, 
and  that  (even  should  the  difference  relate  to 
other  matters  than  those  of  mere  amount)  till 
award  made  no  action  was  maintainable.  Scott 
V.  Arcry,  5  H.  L.  Cas.  811  ;  25  L.  J.,  Ex.  308  ;  2 
Jur.  (N.S.)  815  ;  4  W.  R.  746. 

A  policy  was  subject  to  the  following  rule  : — 
"  All  average  claims  and  claims  of  abandonment 
shall  be  adjusted  and  settled,  conformably  to 
the  custom  of  Lloyds*  or  the  Royal  Exchange, 
by  a  professional  average-stater ;  but  should  the 
committee  or  the  assui*ed  be  dissatisfied  with  the 
adjustment,  they  may  refer  the  same  to  two 
professional  average-staters,  or  to  other  com- 
petent persons,  with  power  to  such  two  persons 
to  appoint  an  umpire,  and  the  award  of  such, 
two  persons  shall  l^e  final ;  and  all  other  cases 
of  dispute,  of  whatever  nature,  shall  be  referred 
in  like  manner ;  but  the  committee  or  assured 
by  mutual  consent  may  refer  all  such  adjust- 
ments or  disputes  to  one  per^on  only,  whose 
award  shall  also  be  final ;  and  no  action  at  law 
shall  be  brought  until  the  arbitrators  have  given 
their  decision"  : — Held,  that  no  action  could  be 
maintained  on  the  policy  for  a  total  loss  until 
the  claim  had  been  adjusted  anil  settled  by 
arbitration  in  pursuance  of  the  rule.  Tredicrn  v. 
Holnian,  1  H.  &  C.  72  ;  31  L.  J.,  Ex,  398  ;  8  Jur. 
(N.S.)  1080  ;  6  L.  T.  127  ;  10  W.  R.  652. 

Bar  to  Action.] — A  mutual  insurance  societj, 
registered  pursuant  to  25  &  26  Vict.  c.  89,  issueil 
to  one  of  its  members  a  policy  of  insurance  ou 
his  ship  *'  Hermione,"  which  was  afterwartls  lost. 
The  policy  referred  to  the  articles  of  the  asso- 
ciation, the  39th  of  which  provided  that  the 
directors  should  have  full  power  to  decide  and 
determine  all  disputes,  i:c.,  arising  between  the 
society  and  its  members  concerning  insurances, 
&c.,  and  the  decision  of  the  directors  should  be 
final  and  conclusive,  and  no  member  of  the 
society  should  be  alloweil  to  bring  any  action, 
&c.,  except  as  was  provided,  &c.,  and  the 
directors  might,  if  they  thought  fit  cause  any 
claim  or  demand  to  be  submitted  to  an  average- 
adjuster,  "  and  in  every  such  case  the  decisitm  or 
award  of  such  average-adjuster  shall  be  final 
and  conclusive  on  the  society  and  claimant,  and 
every  person  interested  in  such  claim,  and  no 
appeal  shall  be  allowed  therefrom."  By  the 
84th  article,  a  means  was  provided  by  which  any 
member  who  was  dissatisfied  with  the  decision 
of  the  <lirectors  might  obtain  a  reconsideration 
of  his  claim.  The  *'  Hermione  "  having  been  lost 
the  assured  made  a  claim,  but  the  directors 
decided  that  he  had  no  claim  upon  the  society. 
He  then  brought  an  action  : — Helil,  that  the 
decision  of  the  claim  by  the  directore,  subject 
to  the  right  of  obtaining  a  reconsideration,  under 
the  84th  article,  was  not  binding,  and  that 
the  action  was  maintainable.  Edwards  v. 
Aberayron  Mutual  Sbijf  Insurance  (h.,  1  Q.  B.  D. 
563  ;  34  L.  T.  457  ;  3  Asp.  M.  C.  154—Ex.  Ch. 
Reversing  44  L.  J.,  Q.  B.  67  ;  23  W.  R,  304. 
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Arbitration  Clanie — Juriidietion  of  Court.] 
— A  clause  in  a  policy  that  in  case  of  dispute  the 
matter  shall  go  to  arbitration  does  not  oust  the 
jurisdiction  of  the  courts.  Kill  v.  Jlollitter^  1 
Wils.  129. 

g,  PlMtdlUff. 

Clalmf — ^Voyage.] — On  a  policy  at  and  from 
Pemambuco,  or  any  other  port  or  ports  in  the 
Brazils  to  London,  **  beginning  the  adventure 
from  the  loading  the  goods  on  board  the  ship  on 
the  termination  of  her  cruise,  and  preparing  for 
her  voyage  to  London."  The  ship,  on  the  termi- 
nation of  her  cruise,  touched  at  Pemambuco  ; 
but  failing  to  procure  a  cargo  there  she  proceeded 
for  St.  Salvador,  and  was  lost  on  her  voyage 
thither.  The  voyage  is  well  described  in  a 
declaration  on  the  policy  as  from  Pemambuco  to 
London.  Lambert  v.  Liddard^  1  Marsh.  149  ;  5 
Taunt,  480  ;  15  R.  R.  557. 

In  an  action  on  a  policy,  the  declai'ation  stated 
that  after  the  making  of  the  policy  the  ship 
sailed  ;  the  evidence  was,  that  she  sailed  before  : 
— Held,  that  the  variance  was  immaterial. 
Pfppin  V.  Solomons^  5  Term  Rep.  496. 

Goods  were  insured  at  and  from  Mogadore  to 
London  ;  the  declaration  averred  ^'  that  after 
the  loading  of  the  goods  the  ship  departed  on 
her  intended  voyage,  and  while  in  the  course 
of  her  voyage  was  lost  by  perils  of  the  sea  "  : 
— Held,  that  this  was  a  material  allegation,  and 
therefore  the  ship  having  been  lost  while  at  her 
moorings,  and  before  the  cargo  was  completed, 
the  insured  could  not  recover.  Ahitol  v.  Briitow^ 
2  Marah.  157  ;  6  Taunt.  464. 

LoMOt.] — Where  a  declaration  states  a 

total  loss  occasioned  by  the  pale  of  the  ship  in  a 
port  of  refuge,  to  which  she  had  been  driven 
through  injuries  by  storms,  and  at  which  port 
the  captain  sold  her,  because  he  had  no  suffi- 
cient funds  to  repair  her  :  —  Held,  that  the 
declaration  was  good  as  sufficiently  stating  a 
loss  by  perils  of  the  sea ;  and  that  the  plaintiff, 
the  insui-ed,  might  recover  for  a  partial  loss  on 
such  a  declaration.    Demux  v.  Asttll^  4  Jur.  1 1 35. 

In  an  action  on  a  policy,  the  court  refused  to 
allow  a  count  on  a  loss  by  perils  of  the  sea 
together  with  a  count  on  a  loss  by  barratry,  or 
to  restrain  the  defendant  from  setting  up,  as  a 
defence  to  the  former  count,  that  the  loss  was 
occasionetl  by  barratry.  Bhjth  v.  Shepherd,  1 
D.  (N.S.)  880  ;  9  M.  &  W.  763  ;  11  L.  J.,  Ex.  293  ; 
6  Jur.  489. 

A  partial  loss  of  freight  may  be  recovered  upon 
a  declaration  alleging  a  total  loss.  Bennon  v. 
Chapmun,  8  C.  B.  950  ;  2  H.  L.  Cas.  696 ;  13  Jur. 
969. 

In  an  action  against  an  insurer  for  a  total  loss 
of  the  ship,  the  plaintiff  may.  recover  for  a  partial 
loss.  Gardiner  v.  Cnmdale,  1  W.  Bl.  128 ;  9 
Burr.  f)04. 

A  declaration  on  a  policy  stated  that  the  defen- 
dants were  assurers  of  ships,  and  "  thereuix)n  the 
plaintiffs  by  certain  persons,  using  and  carrying 
on  business  and  in  the  policy  designated  by  the 
names,  style  and  firm  of  Dewar  &  Culliford,  the 
agents  of  the  plaintiffs  in  that  behalf,"  made 
with  the  defendants  a  policy  purporting  that 
the  persons  so  using,  and  in  the  policy  desig- 
nated and  described  by  the  name,  style  and  firm 
of  Dewar  &  Culliford,  as  agents,  as  well  in  their 
own  names  as  for  others,  so  did  make  assur- 
ance. The  declaration  then  stated  that  the 
ship  was  stranded,  that  the  waters  flowed  over 


the  com,  goods,  &c.,  which  became  thereby 
wetted,  damaged  and  spoiled,  whereby  the 
plaintiffs  sustained  an  average  loss  on  the  com 
to  a  large  amount,  and  thereby  the  corn,  &c., 
became  of  no  use  and  value  to  the  plaintiffs  : — 
Held,  that  it  was  not  bad  on  the  ground  that  it 
did  not  show  the  amount  that  the  defendants 
became  liable  to  pay  by  reason  of  the  average 
loss,  nor  on  the  ground  of  its  not  stating,  with 
certainty,  whether  the  plaintiffs  meant  a  total  or 
only  a  partial  loss.  Sturge  v.  Hahn^  4  Ex.  646  ; 
19  L.  J.,  Ex.  119. 

Travene  in  Coxgunotion.] — Assumpsit  upon  a 
policy  of  insurance  wherein  the  defendant 
assured,  lost  or  not  lost,  from  London  to  the 
Mediterranean  and  back  to  Loudon  upon  the 
''M."  and  her  tackle,  &c.,  valued  at  .HOO/.  The 
declaration  averred  that  the  said  ship,  tackle, 
apparel,  ordnance  munition,  artillery  boat,  and 
other  furniture  were  by  perils  of  the  sea,  sunk 
and  destroyed.  The  defendant  pleaded  in  bar 
that  the  ship  and  her  apparel  arriveil,  and  tra- 
versed without  this,  that  the  said  ship,  tackle,  kc. 
were  sunk  and  destroyed.  The  plaintiff  demurred 
in  law,  on  the  ground  that  the  traverse  was  in 
the  conjunctive,  that  the  said  ship  and  &c.,  was 
sunk  and  destroyed.  Judgment  for  the  plaintiff. 
Ooram  v.  Sweeting,  2  Wms.  Saund.  202,  205. 


Coaditions  precedent.]  —  K.  and  N.  de- 


clared in  an  action  against  a  company  for  insur- 
ance on  the  freight  of  goods  to  be  carried  in  a 
ship,  on  a  deed-poll,  sealed  with  the  seal  of  the 
company  ;  which  deed  recited  that  K.  had  repre- 
sented to  the  company  that  he  was  interested  in 
or  authorised  as  owner,  agent  or  otherwise,  to 
make  the  assurance  after  mentioned  with  the 
company,  and  had  covenated  to  pay  12^.  12jr.  to 
them  as  a  premium  at  four  per  cent,  for  the 
assurance  ;  and  it  was  agreed  that  in  considera- 
tion of  the  12/.  12«.  the  capital  stock  and  funds 
of  the  company  should,  accoixling  to  the  provi- 
sions of  the  deed  of  settlement  of  the  company, 
be  liable  to  make  good  and  be  applied  to  pay 
all  such  losses  and  damages  thereinafter  de- 
scribed, as  might  happen  to  the  subject-matter 
of  the  policy  in  respect  of  the  sum  of  300/.  ;  and 
it  was  declared  that  touching  the  adventures  and 
perils  which  the  capital  stock  and  funds  of  the 
company  were  made  liable  to  by  the  assurance, 
they  were  of  the  sea,  &c.  ;  and  the  capital  stock 
anil  funds  of  the  company  should  bear  the 
charges  of  assurance  in  proportion  to  the  sum 
assured,  and  that  the  interest  of  the  assured  was 
on  freight ;  pix)vide<l,  nevertheless,  that  the  capi- 
tal stock  and  the  funds  of  the  company  should 
alone  be  liable  accoixling  to  the  provisions  of  the 
deed  of  settlement,  to  answer  and  make  good  all 
claims  and  demands  whatsoever  under  or  by 
virtue  of  the  policy,  and  that  no  shareholder  of 
the  company,  his  or  her  heirs,  executoi-s  or  ad- 
ministrators, should  be  in  anywise  subject  or 
liable  to  any  claims  or  demands,  or  be  in  anywise 
charged  by  reason  of  the  policy,  beyond  the 
amount  of  his  or  her  shares  in  the  capital  stock 
of  the  company  ;  it  being  one  of  the  original  and 
fundamental  principles  of  the  company,  that  the 
responsibility  of  the  individual  proprietora  should 
in  all  cases  be  limited  to  their  shai*es  in  the  capi- 
tal stock.  That  thereupon  the  company  became 
insurers  to  the  plaintiffs  for  300/.  on  the  freight 
to  the  amount  of  all  the  money  insured  ;  and 
that  the  vessel  with  the  goods  on  board  was 
wholly  lost  by     perils  of    the  sea ;    and    the 
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Slaintifls  thereby  lost  the  freight  of  the  goocLs. 
adgment  woa  entered  for  300^  in  their  favour  : 
— Held,  first,  that  tlie  declaration  was  not  defi- 
cient for  omitting  to  allege  that  the  company 
had  funds ;  for  that  (1),  it  appearing  that 
defendants  were  a  corporation,  the  remedy  against 
them  would  only  be  upon  the  corporate  funds, 
and  the  proviso  made  no  difference  in  this 
respect,  but  the  action  lay  whether  there  were 
fands  or  not.  And  (2),  if  the  existence  of  the 
funds  had  been  a  condition  necessary  to  the 
maintenance  of  the  action,  it  lay  upon  the  com- 
pany to  deny,  and  not  upon  the  plaintiffs  to 
asseit,  the  existence  of  the  funds,  which,  in 
default  of  denial,  would  be  presumed  to  exist. 
SunderlatuL  Marine  Iiuurance  Co.  y.  Kearney^ 
16  Q.  B.  926  ;  20  L.  J.,  Q.  B.  417  ;  16  Jur.  1006  ; 
—Ex.  Ch. 

Held,  secondly,  that  it  was  not  a  valid  objec- 
tion that  the  contract  appeared  to  be  collateral, 
and  the  demand  not  liquidated,  and  an  action  of 
debt  therefore  not  maintainable ;  for  that  (1), 
the  liability  of  the  action  was  direct,  and  not 
merely  contingent  on  the  existence  or  non-exist- 
ence of  the  funds  ;  and  (2),  the  declaration 
claiming  300/.  for  a  total  loss,  which  after  ver- 
dict must  be  assumed  as  a  fact,  the  claim  was  for 
the  liquidated  sum  of  300Z.    Ih, 

Held,  thirdly,  that  the  action  was  maintain- 
able by  K.  and  N.  jointly,  because  the  deed  poll 
enured  to  the  benefit  of  all  interested  in  the 
assurance,  and  the  declaration  showed  the  interest 
to  be  in  E.  and  N.  jointly.    Ih, 

The  rules  of  a  society  established  for  mutual 
assurance  of  traders  against  bad  debts,  after 
stipulating  for  the  payment  of  premiums,  pro- 
vided that,  "  if  the  premiums  on  any  policy 
should  not  be  paid  within  fifteen  days  after  the 
same  should  fall  due,  the  directors  might  with 
the  approbation  of  the  council,  either  declare 
such  policy  void,  or  enforce  the  payment  of  the 
premiums.'*  In  a  declaration  on  a  policy,  the 
plaintiff  averred  that  he  had  done  all  things 
necessary  on  his  part,  and  hail  been  ready  and 
willing  to  do  all  things  according  to  the  policy, 
rules  and  regulations,  which  it  was  necessary  that 
he  should  be  ready  and  willing  to  do,  and  that 
all  things  had  happened  which  it  was  necessary 
should  happen,  to  entitle  him  to  be  paid  by  the 
society  the  loss  after  mentioned,  and  that  a 
reasonable  time  for  payment  thereof  had  elapsed. 
It  then  went  on  to  aver  that  a  loss  had  been 
incurred,  and  that  the  society  had  refused  to 
pay  : — Held,  that  this  general  averment  was 
sufficient,  without  showing  the  various  steps 
required  by  the  rules  of  the  society  to  entitle 
the  assured  to  recover.  Bamberger  v.  Cinnmrr- 
cial  Credit  Mutval  Atstirance  Co.  or  Society,  14 
C.  B.  676  ;  3  C.  L.  R.  668  ;  24  L.  J.,  C.  P.  116 ;  1 
Jur.  (N.s.)  600. 

The  society  pleaded,  that  after  the  making  of 
the  policy  and  more  than  fifteen  days  before 
action,  a  premium  became  payable  by  the  plain- 
tiff and  was  not  duly  paid,  whereupon  the 
directors  of  the  society,  with  the  approbation  of 
the  council,  cancellec!  the  policy  and  declared 
the  same  void,  whereof  the  plaintiff  had  notice  : 
— Held,  that  the  plea  disclosed  a  sufficient 
auHwcr  to  the  claim.    lb. 

The  defendant,  and  four  others,  were  jointly 
sued  upon  a  policy  upon  a  ship  and  cargo  for  a 
total .  loss.  The  declaration  was  in  the  usual 
form,  and  alleged  an  agreement  between  the 
plaintiff  and  the  insurers,  "that  the  capital 
stock  and  funds  of  the  company  should  alone 


be  liable  to  answer  and  make  good  all  claims 
and  demands  whatsoever -under  or  by  virtue  of 
the  policy  ;  "  and  that  no  proprietor  of  the 
company  should  in  anywise  be  liable,  or  charged, 
by  rea.son  of  the  policy,  beyond  the  amount  of 
his  shares  in  the  capitial  stock  of  the  company. 
There  was  an  express  averment  that  sufficient 
capital,  stock  and  funds  of  the  company  existed 
to  pay  the  amount  of  the  policy  : — Held,  that 
notwithstanding  the  above  stipulation,  the 
declaration  showed  that  the  policy  had  been 
properly  declared  upon  as  a  joint  contract.  Ihw- 
dall  v.  Uallett,  18  Q.  B.  2  ;  21  L.  J.,  Q.  B.  98  ; 
16  Jur.  462— Ex.  Ch. 

Partial  Lom — Unliquidated  Damages.]— An 

action  for  a  partial  loss  under  a  policy  of  insur- 
ance, even  after  adjustment,  is  an  action  for 
unliquidated  damages,  so  that  set-off  cannot  be 
pleaded.  Castelli  v.  Boddington,  1  EL  &  BL  66  : 
22  L.  J.,  Q.  B.  6;  17  Jur.  457  ;  1  W.  R.  20, 
Affirmed  on  other  points,  1  £.  &  B.  879  ;  23  L.  J., 
Q.  B.  31  ;  1  C.  L.  R.  281  ;  17  Jur.  781  ;  1  W.  K. 
359— Ex.  Ch. 

Semble,  unliquidated  losses  on  a  policy  of 
insurance  cannot  be  made  the  subject  of  set  off. 
Thompson  v.  Redman.  1 1  M.  &  W.  487  ;  2  D.  (N.8.) 
1028  ;  12  L.  J.,  Ex.  310. 

Policy  under  Seal — Simple  Contract.] — Declar- 
ation on  a  policy  sealed  with  the  insuring  com- 
pany's seal  as  upon  a  simple  contract.  Semble,  the 
declaration  is  good.  See  Boper  v.  English  and 
Scottish  Marine  Inxiiranoe  Co.,  cited,  1  Am, 
Insurance  (6th  ed.)  167,  n. 

Eridenee  of  Cost  of  Salvage.] — Although  it  is 
not  particularly  laid  in  the  declaration,  the 
expense  of  salvage  may  be  given  in  evidence  in 
an  action  on  the  policy.  Gary  v.  King,  see  Ca. 
t.  Hard.  304. 

Averment  of  Order  to  Effect  Policy — Proof]— 
Plaintiffs  declare<l  on  a  policy  averring  that  they 
were  persons  resident  in  Great  Britain  who 
received  the  order  for  and  effected  the  insurance ; 
this  held  to  be  a  material  averment  and  not  sus- 
tained by  a  letter  received  by  them  after  the 
policy  was  effected,  directing  them  to  insure; 
although  the  policy  was  originally  on  goods 
on  board  the  "Ann,"  or  ships,  or  by  what- 
soever other  name  the  ship  should  be  named ; 
and  the  plaintiffs  upon  receipt  of  the  letter  pro- 
cured a  memorandum  to  be  made  on  the  policy 
signed  by  the  defendant,  declaring  the  interest 
to' be  on  board  the  "  Herald,"  the  ship  mentioned 
in  the  letter.    Bell  v.  Janson,  1  M.  &  Sel.  203. 

Insurance  by  Agent — ^Declaration.] — Action  on 
policy  by  plaintiff  as  agent  for  owner  of  cargo 
insured  ;  there  being  an  indorsement  that  the 
policy  was  effected  in  trust  for  the  cargo  owner  :— 
Held,  that  a  declaration  on  the  policy  generally, 
without  setting  out  the  agency,  could  be  proval 
by  evidence  of  the  above  facts.  Peron  v.  Frone, 
2  Barnard.  804. 

Pleading— Belease.] — Declaration  on  a  policy 
on  board  a  ship  at  the  suit  of  D.,  W.  and  A. ;  W. 
alleged  that  the  policy  was  made  by  them  as 
well  in  their  own  names,  as  for  and  in  the  name 
of  every  other  person  to  whom  the  same  did 
appertain  ;  and  it  was  averred  that  one  T.  L., 
and  the  plaintiff  A.  W.,  or  one  of  them,  were  or 
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was  then  and  from  thenceforth  until  the  loss 
interested  in  the  goods.  Defendant  pleaded  a 
release  by  D.  W.  for  himself  and  his  partner 
A.  W.  Ihe  plaintiffs  replied  setting  out  on  oyer 
the  deed  of  release,  by  which  it  appeared  that 
the  intention  of  the  parties  was  to  release  only 
the  sums  set  opposite  to  their  names,  and  the 
declaration  averred  that  such  moneys  were 
due  upon  other  contracts.  Semble,  that  the 
replication  was  bad  as  argumentative.  Held, 
also,  that  the  plea  was  good.  WUkinsan  y.LincUt^ 
7  M.  &  W.  81. 

Defeneat.]  —  A  declaration  stated  that  the 
plaintiff  made  a  policy  with  an  assurance  com- 
pany, upon  the  goods,  body,  tackle,  apparel,  &c., 
of  a  ship  valued  at  5,000/. ;  that  the  ship  and 
freight  were  warranted  free  from  average,  under 
3Z.  per  cent.,  unless  general,  or  the  ship  was 
stranded  ;  that  the  capital  stock  and  funds  of  the 
company  should  alone  be  liable  to  make  good  all 
claims  and  demands  under  that  policy,  and  that 
no  proprietor  of  the  company  should  be  charged 
by  reason  of  that  policy  beyond  the  amount  of 
his  share  in  the  stock  of  the  company  ;  that  the 
company  became  insurers  to  the  plaintiff  for 
1,500Z.,  and  the  policy  was  signed  by  the  defen- 
dants as  directors  of  the  company,  and  in  con- 
sideration of  the  payment  of  the  premium,  at 
their  request,  the  defendants  undeitook  that  the 
company  should  perform  all  things  contained  in 
the  policy  to  be  performed  by  them  ;  the  declara- 
tion alleged  that  the  ship  ran  aground,  that  it 
was  necessary  for  her  safety  to  let  go  the  larboard 
bower  anchor  and  kedge  anchor,  and  to  cut  away 
the  cables  from  the  anchors ;  that  the  anchors 
and  cables  were  left  in  the  sea,  and  lost  to  the 
plaintiff ;  that  afterwards  the  ship  was  further 
strained,  damaged  and  broken,  whereby  the 
plaintiff  sastained  a  general  aVerage  loss.  Second 
breach,  that  the  ship  being  stranded  and  damaged, 
the  plaintiff  sustained  an  average  loss  on  the 
ship,  her  masts,  ropes  and  cables,  to  a  larger 
amount  than  3/.  per  cent,  on  all  the  moneys 
insured  thereon,  to  wit,  to  the  amount  of  60/.  by 
the  hundred  for  each  and  every  hundred  insured 
thereon,  whereby  the  company  became  liable  to 
pay  to  the  plaintiff  a  cei-tain  sum  of  money,  to 
wit,  200/.,  being  their  proportion  of  the  average 
loss  in  respect  of  the  1,500/.,  and  that  though  the 
funds  of  the  company  were  sufficient,  the  defen- 
dants had  not  paid  the  losses.  The  defendants 
pleaded  that  the  anchors  and  cables  were  not 
left  in  the  sea,  and  lost ;  also  that  the  plaintiff 
had  not  suffered  an  avemge  loss  on  the  ship  or 
vessel,  her  masts,  ropes  and  cables,  to  the  amount 
of  3/.  per  cent,  on  all  the  moneys  issued  thereon : 
— Held,  first,  that  the  pleas  were  bad,  the 
traverses  being  too  large.  Dawtoii  v.  Wrench^  3 
Ex.  359  ;  6  D.  &  L.  474  ;  18  L.  J.,  Ex.  229. 

Held,  secondly,  that  the  stipulation  that  the 
ship  and  freight  should  be  free  from  average 
under  3/.  per  cent,  was  not  a  proviso  which 
required  to  be  pleaded,  and  that  the  second 
breach  was  bad,  as  it  did  not  distinctly  aver  that 
the  loss  was  more  than  3/.  per  cent,  on  the  value 
of  the  ship.    lb. 

Held,  thirdly,  that  the  defendants  were  entitled 
to  judgment  on  the  second  breach,  notwithstand- 
ing the  plea  was  bad.    lb. 

Held,  lastly,  that  the  defendants  were  person- 

^  responsible,  it  being  averred  that  the  funds 
*  sufficient,  and  that  it  was  not  necessary  to 
t  notice  to  them  of  the  loss.    lb. 
1  declaration  on  a  valued  time  policy. 


averring  a  total  loss,  the  defendant  pleaded  only 
a  plea  of  fraudulent  concealment : — Held,  that  a 
total  loss  was  not  admitted  ;  fur  if  that  allega- 
tion had  been  traversed  the  plaintiff  might  have 
recovered  as  for  a  partial  loss.  Xing  v.  Walker, 
3  H.  &  C.  209  ;  33  L.  J.,  Ex.  825  ;  11  Jur.  (N.S.) 
43  ;  13  W.  R.  232— Ex.  Ch. 

To  a  declaration  on  a  policy  alleging  that  the 
insurance  was  made  by  A.,  as  agent  for  the  plain- 
tiff, and  on  his  account,  and  for  his  use  and 
benefit,  and  that  A.  receive<l  the  order  for  and 
effected  the  insurance  as  such  agent,  the  defen- 
dant pleaded  the  policy  was  not  made  by  A.  as 
agent  for  the  plaintiff,  or  on  his  account,  or  for 
his  use  and  benefit,  and  that  A.  did  not  receive 
the  order  for  or  effect  the  insurance  as  such 
agent :  —  Held,  bad,  on  special  demurrer,  as 
amounting  to  non  assumpsit.  Rednnynd  v.  Smith, 
7  Man.  &  G.  457  ;  2  D.  &  L.  280  ;  8  Scott  (N.B.) 
250 ;  13  L.  J.,  C.  P.  159  ;  8  Jur.  711. 

The  two  companies,  incorporated  pursuant  to 
6  Geo.  1,  c.  18,  for  the  purpose  of  granting 
marine  insurances,  are  empowered  by  11  Geo.  1, 
c.  30,  s.  43,  in  all  actions  of  covenant,  on  any 
policy  of  assurance  under  their  common  seal,  to 
plead  generally  that  they  have  not  broken  the 
covenants  of  the  policy  : — Held,  that  this  right 
of  pleading  was  not  taken  away  by  5  &  6  Vict, 
c.  97,  s.  3,  which  repeals  so  much  of  any  act, 
commonly  called  public,  local  and  personal,  or 
of  any  act  of  a  local  or  personal  nature,  whereby 
a  party  is  enabled  to  plead  the  general  issue,  and 
give  any  special  matter  in  evidence.  Carr  v. 
Royal  Exchange  Assurance  Corporation,  1  B.  jc  S. 
956  ;  31  L.  J.,  Q.  B.  93 ;  8  Jur.  (N.S.)  384  ;  6  L.  T. 
105  ;  10  W.  R.  352. 

In  an  action  on  a  policy,  with  the  common 
memorandum,  on  a  share  in  the  Atlantic  Tele- 
graph Company,  alleging  a  total  loss  of  the  cable 
by  perils  of  the  seas,  the  defendant  pleaded  that 
the  subject-matter  of  the  insurance  was  not,  nor 
was  any  part  thereof,  during  the  continuance  of 
the  risk  covered  by  the  policy,  lost  by  the  perils 
insured  against  or  any  of  them.  Issue  having 
been  joined  on  this  plea,  the  plaintiff  recovered 
in  respect  of  a  small  portion  of  the  cable  only, 
the  rest  not  having  been  lost  by  the  perils  insuretl 
against,  the  damages  on  the  portion  recovered 
exceeding  3/.  per  cent,  on  the  value  of  the  policy  : 
— Held,  that  the  plea  might  be  taken  distribu- 
tively,  and  that  the  verdict  should  accordingly 
be  entered  for  the  defendant  as  to  all  the  claim, 
except  so  far  as  related  to  the  loss  of  the  portion 
of  the  cable  on  which  the  plaintiff  succeeded. 
Paterson  v.  Harris,  2  B.  &  S.  814  ;  9  Jur.  (N.8.) 
173. 

Replioationt.] — A  declaration  stated  that  S., 
before  his  bankruptcy,  made  a  policy  on  the  ship 
"  Defiance,"  that  the  ship  and  goods  should  be 
valued  at  2,500/.,  and  averred  a  loss  and  non- 
payment by  the  defendant  of  the  sum  insured. 
Plea,  that  the  official  assignee  of  S.  made  another 
policy  upon  the  ship  and  goods,  valued  at  2,500/., 
in  case  of  loss  on  average,  the  adjustment  to  be 
made  irrespective  of  any  other  assurance,  and 
averring  the  identity  of  the  ship,  the  interest, 
the  risk,  the  amount  of  the  interest  and  loss  and 
that  the  insurers  had  paid  the  plaintiffs,  who  had 
accepted  2,500/.,  as  the  agreed  indemnity  for  the 
loss,  and  which  was  a  full  indemnity.  Replica- 
tion, de  injuria  : — Held,  that  the  replication  was 
bad,  as  the  plea  amounted  to  a  discharge,  and  not 
to  an  excuse.  Morgan  v.  Price,  4  Ex.  615  ;  19 
L,  J.,  Ex.  201. 
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2.  Bights  of  Ikbubebs. 


Aetion  by  Aisignee  of  Policy — Set-off  by 
Insurers  of  Claims  against  Assured.] — In  an 
action  by  the  assignee  of  a  policy  of  marine 
insurance,  the  insurers  are  not  entitled  to  set  off 
a  debt  incurred  with  them  by  the  assured  for 
premiums  on  policies  effected  with  them  by  the 
assured  after  the  date  of  the  assignment ;  for  the 
claim  under  a  policy  for  a  loss  is  for  unliquidated 
damages  to  which  no  set-off  could  be  pleaded  at 
law  under  the  statutes  of  set-off  in  an  action 
by  the  assured,  nor  in  equity  in  a  suit  by  the 
assignee,  and  therefore  the  debt  incurred  by  the 
assured  is  not  a  "  defence "  open  to  the  insurers 
under  81  &  32  Vict.  c.  86,  s.  1,  that  statute 
lieing  intendetl  merely  to  amend  procedure  and 
not  to  alter  the  rights  of  the  parties  to  the 
policy  ;  nor  is  the  debt  incurred  by  the  assured 
the  subject  of  "set-off"  or  "counter-claim" 
within  the  meaning  of  the  Rules  of  the  Supreme 
Court  1876,  Ord.  XIX.  r.  3.  Pellat  v.  The 
Xt^)tune  Marine  In$itrance  Co.^  49  L.  J.,  C.  P. 
158  ;  5  C.  P.  D.  34  ;  28  W.  R.  405  ;  4  Asp.  M.  C. 
215—C.  A. 


Cancellation  of  Policy.]  —  Two  actions  were 
bwught  by  the  same  plaintiff  against  an  insurance 
company  upon  two  marine  insurance  policies. 
After  issue  had  been  joined,  an  order  was  made 
staying  one  action  until  the  other  had  been  tried, 
on  the  terms  of  the  defendants  being  bound 
in  both  by  the  result  of  the  one  which  should  be 
tried.  But  the  i)laintiff  was  not  to  be  bound. 
The  company,  who  resisted  payment  upon  the 
allegation  that  the  policies  had  been  obtained  by 
fraud,  afterwards  tiled  a  bill  in  equity  to  restrain 
the  actions,  and  to  have  the  policies  deliveretl 
up  and  cancelled.  No  injunction  was  moved  for. 
An  onler  was  made  in  the  suit  staying  the 
pioceedings  until  after  the  decision  of  the  action. 
Ultimately  the  action  which  was  tried  was 
decided  in  favour  of  the  company,  on  the  ground 
that  the  policy  had  been  obtained  by  fraud. 
The  plaintiff  at  law  then  delivered  up  both 
policies  to  the  companj-.  Upon  the  suit  coming 
on  for  hearing: — Held,  that  a  decree  must  be 
made  for  cancellation  of  both  policies  ;  and  that 
the  defendant  must  pay  the  costs  of  the  suit. 
Lin/don  a7id  Provincial  IngvraTicc  Co.  v.  Seymour^ 
43  L.  J.,  Ch.  120  ;  L.  R.  17  Eq.  88  ;  29  L.  T. 
641  ;  22  W.  R.  201  ;  2  Asp.  M.  C.  169. 

After  Payment  of  Yalued  Policy.] — Compen- 
sation paid  aliunde  to  the  assured,  in  respect 
of  a  loss  not  covered  by  a  valued  policy,  cannot 
be  recovered  by  an  underwriter  who  has  paid  as 
for  a  total  loss ;  since  the  loss  insured  against 
is  not  diminished  by  the  compensation,  and  the 
a.ssui*ed  is  not  estopped  from  alleging  that  there 
w^as  an  excess  in  value  above  the  amount  agreed 
in  the  policv.  Burnavd  v.  Rodoeanachl^  51 
L.  J.,  Q.  B.  548  ;  7  App.  Cas.  333  ;  47  L.  T.  277  ; 
31  W.  R.  65  ;  4  Asp.  M.  C.  676-— H.  L.  (E.) 
And  see  Ulaauwpitt  v.  Da  Cotta^  1  Eden,  130. 

Insurer,  after  satisfaction,  stands  in  place  of 
the  assured  as  to  the  goods,  salvage  and  restitu- 
tion in  proportion  for  what  he  paid.  Randal  v. 
Cochran,  1  Ves.  98. 

And  see  XI.  ABANDONMENT,  supra,  cols.  1294 
seq.,  XV.  SUBBOGATION,  supra,  col.  1313. 

Salvage.] — A  ship  being  insured  from  London 
to  Carolina,  was  taken  by  a  Spaniard,  and  retaken 
by  an  English  pnvateer,  who  can-ied  her  into 


Boston,  where  no  person  apiicaring  to  give 
security,  she  was  condemned  and  sohl,  and  after 
the  recaptors  had  their  moiety,  the  residue 
remained  in  the  court  of  admiralty  at  Boston. 
Defendant  brought  an  action  at  law  on  the 
policy  and  recovered ;  and  plaintiff  by  liia 
injunction  bill  insisted  that  defendant  ought  to 
have  recovered  no  more  than  a  moiety  of  the 
loss.  The  court  refused  the  injunction,  for  as 
defendant  had  offered  to  relinquish  the  salvage, 
he  was  entitled  to  recover  the  whole  money 
insured.  By  13  Geo.  2,  c.  4,  s.  18,  the  recapture 
of  a  ship  is  the  revesting  of  the  owner's  property, 
so  that  it  is  doubtful  whether  the  act  can 
operate,  when  insarances  are  made,  interest  or 
no  interest.  Salvage  must  be  deducted  out  of 
the  money  recovered  by  the  policy,  if  come  to 
the  hands  of  the  assuied.  Pringle  v.  Hartley, 
3  Atk.  195. 

Separate  Policies  on  Ship  and  Freight — Pay- 
ment for  Total  Loss  on  Ship— Right  of  Under- 
writers on  Ship  to  Damages  reooyered  by  Assured 
for  Unearned  Freight.] — The  defendants  effected 
a  policy  of  insurance  on  their  ship  for  1,0U0^. 
with  the  plaintiffs  ;  but  insured  the  freight  with 
other  underwriters.  The  ship,  while  proceeding 
to  her  port  of  loading  un»ler  a  charterparty,  was 
run  into  and  damaged  by  another  ship.  The 
defendants  abandoned  her  to  the  plaintiffs,  who 
settled  with  them  as  for  a  total  loss.  The  defen- 
dants afterwards  recovered  in  the  admiralty 
division  against  the  owner  of  the  other  ship, 
damages  in  respect  of  the  loss  of  the  ship,  and 
also  of  the  freight  which  had  not  been  earned  : 
— Held,  that  the  plaintiffs  were  not  entitled  to 
recover  the  damages  recovered  in  respect  of  the 
loss  of  freight,  such  damages  being  in  the  nature 
of  salvage  on  freight ;  for  fi'eight  which  has  not 
been  earned  is  not  an  incident  of  the  ownership 
of  the  ship,  and  does  not  therefore  pass  to  the 
underwTitei's,  who  have  paid  as  for  a  total  loss 
on  the  ship.  Sta  Ins^irance  Co.  v.  Iladd-rn  or 
Hodden,  53  L.  J.,  Q.  B.  252  :  13  Q.  B.  D.  706  ; 
50  L.  T.  657  ;  32  W.  R.  841 ;  5  Asp.  M.  C.  230— 
C.  A. 

Underwriter  after  Payment  under  Policy  en- 
titled to  Damages  for  Collision  reeovered  by 
Assured.] — A.'s  ship  damaged  B.*s.  B.,  after  he 
had  received  a  sum  of  money  under  a  ix)licy 
which  he  had  effected  on  his  ship,  brought  an 
action  against  A.,  and  i-ecovered  damages  for  the 
injury  done  to  his  ship  : — Held,  that  the  under- 
writer was  entitled  to  the  amount  recovered  for 
the  sum  paid  on  the  policy.  White  v.  JDobinson^ 
14  Sim.  273. 

Ships  of  same  Owner  in  Collision— Sight  of 
Action  in  own  Name.] — There  is  no  independent 
right  in  underwriters  to  maintain  in  their  own 
name,  and  without  reference  to  the  person 
insured,  an  action  for  damage  to  the  thing 
insured.  Simmn  v.  Thommn,  3  App.  Cas.  279  ; 
38  L.  T.  1  ;  3  Asp.  M.  C.  567. 

Although  the  underwriters  have  paid  for  a 
total  loss,  and  are  entitled  to  all  the  rights  in 
the  injured  ship  which  belong  to  its  owner,  yet 
if  that  owner  cannot  assert  a  right  for  damages 
against  the  wrongdoer,  neither  can  the  under- 
writers.   Ih, 

Two  ships,  the  property  of  the  same  owner, 

collided  ;   the  underwritera  paid  the  insurance 

effected  on  the  lost  ship,  and  then  claimed  to 

I  rank    pari    passu    with  the   owners   of    cargo 
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destroyed,  in  the  distribution  of  the  fund  lodged 
in  coart  by  the  owner  as  proprietor  of  the  ship 
which  did  the  damage  : — Held,  that  the  under- 
writers had  no  such  right  under  the  circum- 
stances of  the  case.    lb. 

The  undei-M'riters'  right  must  be  asserted  in 
the  name  of  the  ()erson  insured,  but  if  he  is  the 
})er8on  who  has  caused  the  damage,  the  right 
cannot  be  maintained  against  himself — Per  Lord 
Cairns.    lb. 

The  underwriters  of  the  lost  ship  have  no  right 
of  action  against  the  owner  of  the  ship  that  did 
the  mischief,  as  he  himself  had  no  such  right, 
inasmuch  as,  being  the  owner  of  both  vessels, 
any  right  of  action  he  had  must  be  a  right  of 
action  against  himself,  which  is  an  absurdity, 
and  a  thing  unknown  to  the  law — Per  Lord 
Penzance.    lb, 

Bamaget.] — Underwritere  have  been  held  to 
be  entitled  to  the  damages  recovered  from  a  col- 
liding vessel  in  case  of  a  valued  i)olicy,  though 
the  amount  insured  is  less  than  the  actual  value 
of  the  vessel  insured.  Xorth  of  England  Iron 
Stfamshijf  InMvrancp.  Co.  v.  Armtttrong,  39  L.  J., 
Q.  B.  81  ;  L.  R.  5  Q.  B.  81  ;  21  L.  T.  822  ;  18 
W.  R.  620. 

Interest  Yelling  in.] — In  all  cases  of  insurance 
upon  a  ship,  in  which  the  subject  is  not  totally 
annihilated,  the  assured  claiming  for  a  total  loss, 
mast  give  up  to  the  underwriters  all  the  remains 
of  the  property  recovered,  together  with  all  the 
benefit  or  advantage  incident  to  it  ;  or  rather 
such  property  vests  in  the  underwriter.  Stewart 
V.  Greenock  Marine  I?irnrance  Co.y  2  H.  L.  Cas. 
159  ;  1  Macq.  H.  L.  382. 

Defence  of  Snit  in  Admiralty.]  —  Insurers 
admitted  to  defend  a  suit  in  admiralty,  in  default 
of  appearance  by  the  master  or  owners.  The 
Regina  del  Mare^  Br.  d:  Lush.  315. 

Polioj  set  aside  for  Fraud  —  Firit  Under- 
writer eigning  as  Decoy  Dnck.] — Where  the 
lirst  underwriter  signs  the  i)olicy  as  a  decoy 
duck,  under  an  agreement  between  himself  and 
the  assured  that  he  shall  not  be  called  upon  to 
pay  in  case  of  loss,  the  policy  will  be  set  aside 
for  fraud.     Wilson  v.  Bucket.  3  Burr.  1361. 

Action  by  Underwriters  to  restrain  Holders 
firom  Proceeding  on  Policy.]  —  If  a  policy  is 
liable  to  be  completely  avoided,  as  on  the  ground 
of  fraud  or  misrepresentation,  a  court  of  equity 
has  jurisdiction  to  direct  its  delivery  up  and 
cancellation,  but  it  has  no  jurisdiction  to  direct 
the  cancellation  of  a  policy  to  any  claim  on 
which  there  is  a  good  legal  defence,  or  to  declare 
that  ihere  is  no  liability  upon  it.  If  there  is 
ilanger  of  the  evidence  for  the  defence  beinj? 
lost,  the  remedy  is,  not  an  action  for  cancellation, 
but  an  action  to  perpetuate  testimony,  liroohing 
v.  Mavdday,  57  L.  J.,  Ch.  1001  ;  3«  Ch.  D.  6H(> : 
58  L.  T.  852  ;  36  W.  R.  664  ;  6  Asp.  M.  C.  296. 

Contribution  between  Insurers— Wharfingers* 
and  Kerchants'  Policies.]— See  yorth  lirithh 
and  Me-rcatvtile  Ituuranee  Co.  v.  London,  Lirer- 
pool  and  Globe  Imurance  Ch.,  46  L.  J.,  Ch.  537  ; 
5  Ch.  D.  569  ;  36  L.  T.  629— C.  A. 

Assignment  of  Bight  of  Action — Use  of  Name 
— Subrogation.] — ^A  payment  honestly  made  by 
insurers  m  satisfaction  of  a  claim  by  the  insuied 
under  a  policy  grauied  by  the  insurers  is  such  a 
settlement  of  a  claim  made  under  the  policy  as 


entitles  the  insurers  to  the  remedies  -available  to 
the  insured.  And  when  the  insured  have  given 
a  formal  assignment  of  all  their  rights  and 
causes  of  action  in  respect  of  the  property 
iusuretl,  with  the  stipulation  that  the  assign- 
ment shall  not  authorise  the  use  of  the  name  of 
the  insured,  such  an  assignment  is  a  legal  chose 
in  action  under  the  Queensland  Judicature  Act 
(40  Vict.  c.  86),  which  follows  the  English 
Judicature  Act,  1873,  s.  25,  sub-s.  6.  King  v. 
Victoria  Ititurance  Co.^  65  L.  J.,  P.  C.  38  ; 
[1896]  A.  C.  260  ;  74  L.  T.  206  ;  44  W.  R.  592— 
P.  0. 

The  respondents  paid  a  claim  in  respect  of  a 
loss  occasioned  by  the  negligence  of  the  govern- 
ment, represented  by  the  appellant.  The  insured 
assigned  to  them,  on  receiving  the  amount  of 
the  claim,  an  assignment  of  all  rights  of  action 
against  the  government,  subject  to  the  stipula- 
tion that  the  assignment  should  not  authorise 
the  use  of  the  insureiVs  name  in  legal  pro- 
ceedings : — Held,  that  there  had  been  a  valid 
assignment  of  a  legal  chose  in  action,  and  that 
it  was  not  competent  for  the  appellant  to  plead 
that  the  loss  was  not  within  the  risks  covered 
by  the  policy.     lb. 


3.  Bankbuptcy. 

Proof  of  debts  arising  upon  insurance  of  ships 
must  be  against  the  separate,  not  joint  estate. 
Angertteln,  Ex  partCj  1  Bro.  C.  C.  399.  S.  P., 
Lee,  Ex  parte,  1  Bro.  C.  C.  400. 

Upon  separate  commission  of  bankruptcy  the 
benefit  of  an  insurance  effected  by  bankrut)t  on 
his  own  account  on  joint  property  is  not  liable 
to  joint  creditors.  Browne^  Ex  parte^  6  Ves. 
136. 

Upon  a  separate  commission  of  bankruptcy, 
the  benefit  of  an  insurance  effected  by  the  bank- 
rupt upon  his  own  account  on  a  ship  of  which  he 
was  joint  owner  is  not  liable  to  the  joint  credi- 
tors.   Parry,  Ex  parte,  5  \ea.  57 o. 


4.  Interest  Becoverable. 

Before  3  &  4  Will.  4,  c.  42,  s.  29,  an  under- 
writer on  a  fiolicy  was  not  liable  to  pay  interest 
on  the  amount  of  his  subscription,  although  he 
had  no  colourable  ground  for  refusing  to  pay  the 
loss,  unless  a  distinct  demand  of  the  money  had 
been  made  at  an  earlier  period  for  that  purpose. 
Bain  v.  Case,  M.  &  M.  262  ;  3  Car.  &  P.  496. 
S.  P.,  Kingston  v.  Mcintosh,  1  Camp.  518. 


5.  Chancery  Jurisdiction. 

Action  on  Policy — Jurisdiction  in  Chancery  — 
Demurrer.] — To  a  bill  brought  to  recover  a  sum 
due  upon  a  policy  of  insurance  the  defendants 
demurred,  because  the  plaintiffs  remedy  was  at 
law.  Demmrer  allowed.  Be  Ghctoff  v.  London 
Assurance  Co.y  4  Bi-o.  P.  C.  436. 

Chancery  Jurisdiction.] — A  bill  was  filed  by 
the  underwriter  of  a  policy  of  insurance  on  a 
ship,  to  have  the  policy  delivered  up,  on  the 
ground  of  deviation  and  unseaworthiness,  but  only 
deviation  being  proved,  the  bill  was  dismissed, 
Tliornton  v.  Knight,  16  Sim.  509  ;  13  Jur.  180. 

In  Case  of  Fraud.]  —  See  Wilson  v.  BucltMy 
aiite,  col.  1333. 
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6.  Eably  Actions  on  Policies. 

Sarlj  Aotions  on  Polieiet  of  Asiuranoe.] — 
Luster  v.  Cowfll^  2  Keb.  430.  Goram  v. 
Fouke,  2  Keb.  722. 

Xajor's  Court  of  Bristol — Custom — Trial  by 
Tales  Jury.] — Action  on  policy  in  mayor's  court 
of  Bristol.  There  being  a  deficiency  of  jurymen, 
a  tales  wasawanled  and  verdict  for  the  plaintiff  : 
— Held,  in  error,  that  the  custom  alleged  as  to 
trial  by  tales  was  not  good.  Paul  y.  Knight^  2 
Keb.  222. 

Court  of  Policies  of  Assurance.] — Prohibition 
refused  where  the  defendant  ha<l  appeared  in  the 
court  of  policies  of  assurance.  Oyles  v.  Marshall^ 
Style,  418. 

Rule  nisi  for  prohibition  to  court  of  assurances. 
Delhye  v.  Pnmdfitot,  1  Show.  396. 

Plea  of  action  brought  for  same  cause  in  the 
court  of  assurances  : — Held,  no  bar  to  an  action 
at  common  law.      Came  y.  Moy,  2  Sid.  121. 

XVII.  INSURANCE  BROKERS  AND 
AGENTS. 

1.  Itetalner  and  Employment^  133.5. 

2.  Duty  and  Liability,  13.36. 

3.  Authority  to  Pay  and  Beceite  Losses,  1340. 

4.  Set- Off,  1342. 

5.  Liability  for  Policy  Moneys,  1344. 

6.  Ilennnwration,  1344. 

7.  Lien,  1346. 

1.  Retainer  and  Employuekt. 

Joint  and  Several.] — Where  a  power  of  attor- 
ney, signed  by  the  defendant,  was  given  to  fifteen 
persons  by  name,  '*  jointly  or  separately,  to  sign 
and  underwrite  all  such  policies  of  assurance  as 
they  or  any  of  them  should  jointly  or  separately 
think  proper  "  : — Held,  that  this  was  to  be  con- 
strued as  a  joint  and  several  authority  ;  and  that 
the  plaintiff  might  maintain  an  action  on  a  policy 
underwritten  by  four  of  the  persons  therein 
named.  Guthrie  v.  Armstrong,  1  D.  &  R.  248  ; 
o  B.  &  Aid.  628. 

Delegation.] — Semble,  that  under  a  power  of 
attorney  by  A.  to  B.  "to  underwrite  any  policy 
of  insurance  not  exceeding  100/.,  and  to  subscribe 
to  the  same  his  (A.'s)  name,  and  to  settle  and 
adjust  losses,"  although  B.  cannot  delegate  his 
whole  authority  to  another,  yet,  having  signed  a 
slip  for  the  policy,  the  signature  of  his  clerk  for 
him,  and  in  his  absence,  to  a  policy  made  in  pur- 
sance  thereof,  is  a  goo<i  execution  of  the  power, 
that  being  only  a  ministerial  act,  which  he  might 
authorise  another  to  do  for  him,  but  he  must 
himself  execute  the  power  in  all  matters  in  which 
his  judgment  and  (tiscretion  are  requisite.  In 
the  present  case,  the  policy,  after  it  was  so  exe- 
cuted by  the  clerk  of  B.,  having  been  shown  to 
A.,  who  then  offered  terms  of  settlement : — Held, 
that  A.  had  adopted  the  act  of  B.  Mason  v. 
Joseph,!  Smith,  406. 

Where  a  party  gave  an  order  to  a  firm,  consist- 
ing of  several  persons,  to  effect  an  insurance  : — 
Held,  that  he  was  bound  by  an  insurance  effected 
by  another  firm,  where  both  firms  had  several 
partners  in  common.  Dickson  v.  Lodge,  1  Stark. 
226  ;  18  R.  R.  764. 

Nature  of  Authority.] — A  person,  who  has 
several  times  allowed  an  agent  to  subscribe  poli- 


cies in  his  name,  is  bound  by  such  signature ; 
and  evidence  of  his  so  having  allowed  it  to  be 
done,  is  sufficient  without  producing  a  power  of 
attoraey.    Xeal  t.  Erring,  1  Esp,  61  ;  5  K.  R.  720. 

The  authority  of  a  broker  employed  to  effect  a 
policy  may  be  revoked  after  the  underwriters 
have  signed  the  slip,  till  such  time  as  they  have 
actually  subscribetl  the  policy  ;  and  if  the  broker, 
having  procured  a  slip  to  be  written,  on  terms 
within  the  scope  of  his  original  authority  receives 
an  intimation  from  his  principals,  that  they  will 
not  submit  to  these  terms,  and  afterwards  effects 
the  policy,  and  pays  the  premiums  to  the  under- 
writers, he  can  maintain  no  action  against  his 
principals  for  commission  or  for  money  paid. 
Warwick  v.  Slade,  3  Camp.  127  ;  13  R.  R.  772. 

A  broker  at  Liverpool  was  authorised  by  his 
principal  in  London  to  underwrite  in  the  name 
of  the  latter  policies  of  marine  insurance  not 
exceetiing  lOOZ.  on  any  one  vessel.  The  broker 
underwrote  a  policy  for  150/.  It  is  well  known 
in  Liverpool  that  the  amount  for  which  a  broker 
can  underwrite  the  name  of  his  principal  is 
limited,  but  the  limit  is  not  disclosed.  In  an 
action  on  the  policy  : — Held,  that  the  broker 
having  exceeded  his  authority,  and  the  contract 
being  indivisible,  the  policy  was  void.  Bainesv, 
EtHng,  4  H.  &  C.  611  ;  35  L.  J.,  Ex.  194  ;  L.  R. 
1  Ex.  320  ;  14  L.  T.  783  ;  14  W.  R.  732. 

To  Cancel.] — The  authority  given  to  a 


broker,  when  he  is  to  effect  a  policy,  does  not 
extend  to  warrant  him  in  cancelling  it.  Xenos 
V.  Wickham,  36  L.  J.,  C.  P.  313 ;  L.  R.  2  H.  L. 
296  :  16  L.  T.  800  ;  16  W.  R.  38. 

After  the  broker  had  prepared  a  slip,  and  the 
proposed  insurer  had  accepted  it,  and  had  pre- 
pareil  a  policy  in  accordance  with  it,  a  desire  was 
expressed  by  him  and  assentod  to  by  the  under- 
writer, that  the  policy  should  be  cancelled,  on 
which  a  cancellation  was  in  form  effected  : — 
Held,  that  this  was  not  effectual  as  to  the 
assured,  who  had  not,  in  fact,  given  the  broker 
any  authority  to  cancel  the  policy.    lb. 

ITsage  as  to  Cancelling — Written  Contract 
excludes.] — The  usage  of  insurance  brokers  at 
Liverpool  is  that  if,  on  the  occasion  of  a  policy 
for  time  being  cancelled  before  the  expiration  of 
the  time,  the  premium,  or  a  part  of  it,  is 
to  be  returned ;  the  return  made  only  in 
respect  of  unbroken  months;  but  a  contract 
made  by  a  proposal  in  these  terms :  ''  We  will 
thank  you  to  render  us  a  credit  note  for  unex- 
pired term,  say  from  the  12th  instant  to  the 
date  of  the  expiration  of  the  policy,"  and  an 
acceptance  in  these :  "  Please  to  hand  bearer 
stamped  policies,  kc,  to  put  forward  terms  for 
cancelling,"  must  be  construed  as  having  been 
made  irrespective  of  and  excluding  the  usage. 
Baines  v.  Wood/all,  6  C.  B.  (N.8.)  657  ;  28  L.  J,, 
C.  P.  338  ;  6  Jur.  (N.s.)  19. 

2.  Duty  and  Liability. 

Negligence  in  Sff'ecting.]~A  broker  who  has 
neglected  to  insure  the  premium  according  to 
the  directions  of  his  principal,  cannot  set  up  as 
a  defence,  that  he  was  directed  also  to  insure 
against  British  capture  ;  for  that  is  not  a  crime 
so  as  to  render  the  whole  insurance  illegal, 
though  it  would  be  void  pro  tanto.  Glastr  v. 
Ckucie,  1  M.  &  ».  52. 

An  agent  who  acts  bonft  fide  in  effecting  an 
insurance  for  his  principal  is  not  liable  to  be 
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called  ui)on  by  him  because  the  insurance  might 
possibly  hive  been  effected  on  better  terms. 
J/iwre  V.  Mourgiie,  Cowp.  479. 

It  is  gross  negligence  in  an  insurance  broker 
employeil  to  insure  goods  from  a  certain  jwint  in 
their  voyage  home,  to  effect  a  policy  ''at  and 
from "  that  point,  "  beginning  the  adventure 
fmm  the  loading  thereof  on  board."  Park  v. 
Hnmmond,  6  Taunt.  495  ;  2  Mai-sh.  189 ;  4  Camp. 
344  ;  Holt,  80  ;  16  R.  R.  658. 

Insurance  brokers  were  orderetl  to  effect  a 
j)olicy  "  at  and  from  Teneriffe  to  London "  : — 
Held,  that  they  were  liable  for  not  inserting  in 
it  a  liberty  *'  to  touch  and  stay  at  all  or  any  of 
the  Canary  Islands,'*  that  being  usually  inserted 
in  policies  from  Teneriffe.  Afalltniffh  v,  barber, 
4  Camp.  150. 

It  is  the  duty  of  a  broker,  under  an  under- 
taking to  effect  a  particular  insurance,  to  give 
notice  to  his  principal  of  his  inability  to  effect 
it.  Callander  v.  OclncltJt,  6  Scott,  761  ;  6  Bing. 
(N.C.)  58  ;  8  L.  J.,  C.  P.  25. 

A  broker,  in  pursuance  of  instructions  pre- 
viously received  from  Sunderland,  effectetl  a 
policy  at  Lloyd's  at  a  time  when  a  letter  lay  on  his 
ttible  at  the  coal  exchange  unoi)ened,  announcing 
the  ship's  loss  : — Held,  that  the  jury  was  war- 
ranteil  in  finding  that  this  was  no  such  want  of 
diligence  as  avoided  the  i>olicy.  Wake  v.  Acty^ 
4  Tttunt.  493  ;  13  R.  R.  660. 

A  broker  effecting  an  insurance,  omitted  to 
communicate  a  material  letter,  by  reason  whereof 
the  assured  failed  in  actions  against  some  under- 
writers, and  offered  the  broker  the  defence  of 
others ;  and  on  his  refasal,  without  further 
consulting  him,  made  restitution  to  others  who 
had  paid  the  losses  without  suit : — Held,  that 
the  assured  might  recover  against  the  broker  as 
well  the  amount  of  these  losses  so  unpaid,  as 
of  the  others.  Maydew  v.  Forrester^  6  Taunt. 
615;  15R.  R.  597. 

If  a  merchant  orders  an  insurance  broker  to 
effect  a  policy  for  time,  on  a  cargo  of  corn,  with- 
out giving  any  direction  as  to  those  with  whom 
the  policy  is  to  be  effecte<l,  and  the  insurance 
broker  effects  the  policy  with  one  of  the  char- 
tered companies,  by  whose  iwlicies  com  is  war- 
ranted against  partial  losses,  although  the  ship 
is  stranded  ;  upon  a  large  partial  loss  happening 
upon  this  cargo  after  a  stranding  of  the  ship,  the 
merchant  cannot  maintain  an  action  against  the 
insurance  broker  for  not  effecting  the  policy 
vnth  private  underwriters,  who,  by  the  common 
form  of  a  policy,  would  have  been  liable  for 
this  partial  loss.  Comber  v.  Anderton^  1  Camp. 
523. 

Merchants  in  Ix)ndon  receive  from  a  stranger 
living  abroad  a  bill  of  lading  and  letter  request- 
ing them  to  insure  the  goo<ls.  They  decline  to 
receive  the  goods  or  to  do  business  for  the  con- 
signor, but  acting  bon&  fide  with  a  view  to  his 
interest  indorse  the  bill  to  a  friend  of  his,  who 
afterwards  fails  with  the  proceeds  in  his  hands : 
— Held,  that  the  merchants  were  liable  to  the 
consignor  for  the  amount.  Corlett  v.  Gordon^ 
3  Camp.  472  ;  14  R.  R.  813. 

Indoning  Kexnoranda — Alteration  of  Voyage.] 
— An  insurance  broker  had  been  employed  by  a 
merchant  to  procure  policies  to  be  underwritten 
upon  a  ship  and  cargo  from  L.  to  St.  T.,  with 
leave  to  call  at  M.  and  T.  On  the  arrival  of 
the  ship  at  M.,  the  supercargo  advised  the  mer- 
chant of  an  alteration  in  the  course  of  the 
voyage.    The  merchant  put  the  letter  containing 


the  information  into  the  hands  of  the  broker, 
with  instructions  to  do  the  needful  with  it.  The 
broker  accordingly  procured  memorandums  to 
be  indorsed  on  the  ])olicies,  containing  permis- 
sion to  call  at  certain  places  not  mentioned  in 
the  i)olicies.  The  vessel  was  lost  at  a  place  not 
covered  by  the  memorandums.  In  an  action 
against  the  broker  for  negligence  in  not  having 
procured  alterations  conformable  with  the 
instructions  contained  in  the  letter  : — Held,  that 
the  evidence  of  insurance  brokers  and  under- 
writers as  to  what  alterations  of  the  i)olicies  a 
skilful  insurance  broker  ought,  in  their  judg- 
ment, to  have  procured,  having  in  his  possession 
the  policies,  the  invoices  of  the  goods,  and  the 
bills  of  lading,  and  also  the  letter  of  the  super- 
cargo, and  being  instructed  to  do  the  neeclful, 
was  admissible.  Chapman  v.  Walton,  3  M.  6^ 
Scott,  389  ;  10  Bing.  57  ;  2  L.  J.,  P.  C.  210. 

Negligonoe  in  not  Effecting — Keasnre  of 
Damages.] — A.,  a  merchant  at  Seville,  wrote  to 
B.,  his  agent  at  Liverpool,  desiring  him  to  insure 
a  cargo  of  fruit  to  that  place.  B.,  acting  bon& 
fide,  instructed  one  C,  a  i)erson  who  had  occa- 
sionally acted  as  A.'s  agent  in  London,  to  get  a 
j)olicy  effected  there.  C.  for  that  purpose 
employed  one  D.,  an  insurance  broker,  who 
effected  the  insurance  in  his  own  name,  and 
afterwards  receive<l  the  amount  of  a  loss  from 
the  underwriters,  but  retained  it,  claiming  a  Hen 
for  a  debt  due  to  him  from  C.  in  respect  of 
premiums  and  commission  on  former  transac* 
tions.  In  an  action  by  A.  against  B.  for 
negligently  omitting  to  effect  a  good  and  avail- 
able insurance  upon  the  cargo,  and  neglecting  to 
take  steps  to  get  the  money,  the  judge,  treating 
it  as  immaterial  whether  the  letter  of  instruc- 
tions from  B.  to  0.  had  been  shown  to  D.  or  not, 
ruled  that  B.  had  violated  his  duty  as  agent,  by 
employing  another  agent  in  London  instead  of 
effecting  the  ])olicy  himself,  and  that  he  was 
resiK>nsible  for  the  whole  amount  received  from 
the  underwriters  by  D.  : — Held,  that  this  was. 
not  the  true  measure  of  damages ;  for  that  if 
B.'s  letter  of  instructions  had  been  shown  to  D. 
at  the  time  he  was  employed  to  effect  the  policy, 
he  could  acquire  no  lien  u)X)n  the  proceeds  for 
the  debt  due  to  him  from  C,  and  his  unlawful 
detention  of  the  money  could  not  give  A.  a  right 
of  action  against  B.  for  the  whole  amount  so 
received  by  D.,  though  B.  might  be  liable  for 
some  nominal  damages  in  respect  of  the  breach 
of  his  duty  as  agent,  and  therefore  that  fact 
ought  to  have  been  ascertained.  Cuhill  v.  DaW' 
son,  3  C.  B.  (N .8.)  106  ;  26  L.  J.,  C.  P.  253  ;  3  Jur. 
(N.S.)1128. 

Qneition  for  Jury — ^Time  for  XfliBcting.] — In 

an  action  against  an  insurance  broker  for  not 
effecting  an  insurance  pursuant  to  his  retainer, 
the  declaration,  after  stating  his  employment  to 
cause  an  insurance  to  be  made  on  the  plaintiff's- 
ship  tackle,  &c.,  and  his  acceptance  of  such 
employment,  alleged,  by  way  of  breach,  that, 
although  a  reasonable  time  had  elapsed,  and 
before  the  loss  of  the  ship,  yet  he  did  not  nor 
would  within  such  time  cause  to  be  made^ 
according  to  the  custom  of  merchants,  insurance 
u]X)n  the  ship,  tackle,  &c. ;  nor  cause  the  same 
to  be  insured ;  nor  a  policy  of  insurance  to  be 
made,  subscribed,  and  underwritten  thereon  from 
and  against  the  perils  of  the  sea  and  other  risks 
usually  borne  by  underwriters  ;  nor  did  nor  would 
cause  the  plaintiff  to  be  insured  in  respect  of  the 
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ship,  tackle,  &c.,  from  and  against  such  perils ;  t 
nor  did  nor  would  cause  to  be  made  thereon  any 
insumnce  or  policies  of  insurance  subscribed  or 
underwritten  ;  but  he  so  to  do,  wrongfully  and 
in  breach  of  his  duty  and  retainer,  wholly 
neglected  and  refuseil.  It  appeared  that  the 
broker  had,  shortly  after  he  had  been  so 
employed,  contracted  with  the  Newcastle  Com- 
mercial Insurance  Company  for  an  insurance  on 
the  plaintiffs  ship,  &c.,  and  shortly  afterwanls 
obtained  from  the  secretary  of  the  company 
what  puqiorted  to  be  copies  of  the  policies. 
Stamped  policies  were  afterwards  subscribed, 
but  not  given  out,  it  being  the  practice  of  the 
company  to  retain  them  in  their  possession  until 
wanted  in  consequence  of  a  loss.  There  was  no 
precise  evidence  as  to  the  time  when  the  stamped 
policies  were  actually  executed ;  the  evidence 
being,  that  it  was  usual  to  execute  them  very 
«horily  after  the  order.  To  a  demand  for  the 
policies  on  the  part  of  the  plaintiff  after  the  loss 
•of  the  vessel,  the  broker  sent  an  evasive  reply. 
It  was  left  to  the  jury  to  say,  whether  or  not  the 
broker  had  procured  the  |)olicies  to  be  executed 
within  a  reasonable  time.  The  jury  having  found 
for  the  plaintiff,  and  the  judge  being  satisfied 
with  the  verdict,  the  court  refusetl  to  grant  a 
new  trial,  Turpin  v.  Biltong  6  Scott.  (N.R.)  447  ; 
5  Man.  &  G.  455  ;  12  L.  J.,  C.  P.  167  ;  7  Jur.  950. 

Agents.] — An  agent  employed  to  ship  and 
insure  goods  having  wilfully  omitted  to  insure 
them  is  liable  to  the  same  extent  as  an  under- 
writer would  have  been  had  he  insured.  Smith 
V.  Price,  2  F.  &  F.  748. 

The  owners  of  the  goods  having,  after  a  partial 
loss,  agreed  with  the  agent  to  sell  to  him  the 
^oods  at  a  price  less  than  the  invoice  price, 
asserting  that  they  were  worth  the  invoice  price, 
and  also  that  the  loss  was  total : — Held,  that  as 
these  were  matters  rather  of  opinion  than  of 
fact,  the  statements  would  not,  even  if  untrue, 
amount  to  fraud,  which  would  avoid  the  agree- 
ment,   lb. 

Nature  of  Authority.] — On  the  employ- 


ment of  any  mercantile  or  commercial  agent,  it 
is  for  the  jury,  in  the  absence  of  any  express 
evidence  of  the  nature  of  his  duties  on  such 
employment,  to  judge,  from  their  own  knowledge, 
what  those  duties  are  ;  and  thus,  on  the  employ- 
ment of  an  insurance  agent  to  effect  an  insurance, 
or  get  it  effected,  it  is  for  the  jury,  in  the  absence 
of  any  express  evidence,  to  judge  whether  he  was 
employed  to  get  the  insurance  effected,  or  only  to 
place  the  business  in  the  hands  of  brokers  to 
effect  it ;  and  whether  he  is  responsible  for  their 
neglect  or  default,  especially  in  not  getting  it 
effected  with  responsible  insurers,  and  in  not 
informing  his  employer,  the  insured,  who  they 
are.  in  oixler  to  enable  him  to  sue  them.  Iliwrell 
V.  Bullard,  3  F.  &  F.  445. 

Correspondents.] — A  merchant  abroad,  having 
effects  in  the  hands  of  his  con-espondent  here, 
mav  comi)el  him  to  procure  an  insurance  for  him. 
Smith  V.  Loiccllfs,  2  Term  Rep.  187  ;  1  R.  R. 
457.  And  see  Wallace  \.  Tollfair,  2  Term  Rep. 
188,  n. ;   and  Smith  v.  CoUogafi,  2  Term  Rep. 

2\iK  n. 

If  a  merchant  here  has  been  accustome<l  to 
procure  insurances  for  his  corresix)ndent  abroad 
in  the  usual  course  of  trade,  the  latter  has  a 
right  to  expect  an  insurance  at  the  hands  of  the 
former,  unless  some  previous  notice  is  given  to 
the  contrary,    lb. 


If  a  merchant  abroad  sends  bills  of  lading  to 
his  correspondent  here,  and  at  the  same  time 
gives  directions  to  procure  an  insurance,  the 
latter  cannot  accept  the  bills  of  lading  without 
obeying  the  orders  to  insure.    lb. 

If  a  merchant  abix)ad,  interested  in  goods  and 
the  freight  of  a  cargo,  mortgages  them  to  his 
creditor  here,  for  payment  of  money  at  a  certain 
day,  and  by  letter,  inclosing  the  bills  of  lading, 
directs  him  to  insure  ;  the  latter  will  be  liable  to 
an  action  for  not  insuring,  notwithstanding  the 
mortgage  has  become  ab^lute  before  the  letter 
is  received.  lb.  See  also  as  to  neglect  in  rein- 
suring, Great  Western  iHsuranee  Co.  of  Aeio 
York  V.  Cunliffe^  post,  col.  1345. 

Liability  of  Broker  for  Freminms—Promise  by 
Assured  to  Pay]. — See  U/iiret*se  Immrance  Co.  of 
Milan  V.  Merchants  Marine  Inturance  Cif.^  ante, 
col.  1311. 

3.  Authority  to  Pay  and  Receive  Losses. 

To  Pay— Hot  Implied.] — ^An  insurance  broker 
has  no  implied  authority  to  pay  the  assured 
losses,  either  total  or  partial,  for  the  underwriter 
who  employs  him.    Bell  v.  Auldjo,  4  Dougl.  48. 

If  an  insumnce  broker,  when  a  loss  happens 
upon  a  policy  which  he  has  effected,  pays  the 
assured  the  full  amount  of  the  money  subscribed, 
he  cannot  recover  back  any  part  of  it,  upon  the 
ground  that,  before  the  loss  happened,  one  of 
the  underwriters  upon  the  policy  had  become 
insolvent,  and  that  he  was  not  aware  of  the  fact 
when  he  paid  the  money.    JSdffar  v.  ButfUftead, 

I  Camp.  411  ;  10  R.  R.  713. 

If  an  insumnce  broker,  living  at  a  distance 
from  his  principal,  upon  a  loss  happening,  gives 
him  credit  in  account  for  the  money  due  fi*om 
the  underwriters,  he  cannot  a  considerable  time 
after  make  a  demand  upon  him  for  the  amount 
of  the  sums  subscribed  by  several  of  the  under- 
writers who  have  become  insolvent  w^ithout 
paying.    Jameson  v.  Suxiinstone,  2  Camp.  546,  n. ; 

II  R.  R.  794,  n. 

The  plaintiff  instructed  a  broker  to  insure  his 
ship  ;  the  broker  signed  a  i)olicy  on  behalf  of  the 
defendant,  an  underwriter.  The  ship  was  lost, 
and  the  plaintiff -received  from  the  defendant  n. 
credit  note  for  payment  in  respect  of  the  loss. 
Credit  notes  arc  asually  paid  within  a  month 
from  their  date.  At  the  time  of  signing  the 
policy,  and  also  of  the  adjustment,  the  broker 
had  money  of  the  defendant  sufficient  to  pay  the 
loss.  Nearly  three  months  after  the  cretlit  note 
was  given  the  broker  stopped  payment.  The 
plaintiff  then  applied  to  the  defendant  for  the 
amount  of  the  loss : — Held,  that  the  plaintiff 
had  not  inducal  the  defendant  to  believe  that 
he  looked  to  the  broker  for  payment,  and  that 
the  defendant  was  liable,  Mac/a rlane  v.  Gian- 
tiacupolo,  3  H,  &  N.  860 ;  and  »ee  X,  Losses,  ante, 
cols.  1266  seq. 

Notioe  on  whose  behalf  Polioy  Effected — 


Overplus.] — Insurance  brokere  who  have  effecte<l 
a  policy,  without  notice  that  it  is  not  on  account 
of  the  person  from  whom  they  receive  the  oixlcr, 
have  no  right  to  pay  the  overplus  of  the  i)olicy 
moneys  remaining  after  deduction  of  their  balance 
to  the  agent,  and  if  they  do  so  the  amount  may 
still  be  recovered  by  the  principal.  Ma7in  v. 
Forrester,  4  Camp.  60  ;  15  R.  R.  724. 

Poliey  Money  paid  by  Mistake — ^Reoovery 


from  Agent  of  Assured.] — Action  by  underwriter 
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Against,  agent  of  insured  for  money  had  ami 
received,  being  money  paid  to  the  agent  by  under- 
writers for  a  lof«,  which  afrerwaixis  was  ascer- 
tiiined  to  be  a  foul  loss.  The  money  had  been 
passetl  in  account  ta  the  principal,  but  no  bills 
accepted  or  new  credit  given  in  re8|)ect  of  it  : — 
Held,  that  the  plaintiff  could  recover.  Buller 
V.  Ilarriton^  2  Cowp.  505. 

To  Beoeive.] — An  action  is  maintainable  by 
an  assured  part  owner  of  a  vessel,  against  an 
insurance  broker,  who  has  received  from  the 
underwriters  the  full  amount  of  the  sums  sub- 
scribed on  a  total  loss,  although  there  are  several 
other  persons  interested  as  part  owners,  and  who 
had  given  the  broker  notice  of  their  interest, 
where  the  plaintiff  insured  on  the  whole  ship 
generally,  by  means  of  his  captain,  who  gave 
the  order  for  effecting  the  insurance.  Roberts  v. 
Ogilhy,  9  Price,  26U  ;  23  R.  R.  761. 

Where  a  pei-son  employed  by  shipowners,  as 
their  agent,  effected  a  policy,  and  represented 
himself  as  the  principal  to  the  brokers,  who 
cause  such  insurance  to  be  effcctetl : — Held,  that 
where  the  brokers  received  the  amount  of  the 
loss  from  the  underwritera,  and  paid  it  over  to 
the  agent,  they  were  not  liable  to  the  owners 
for  money  had  and  received,  although  part  of  the 
money  was  paid  to  the  agent  after  they  were 
informed  of  his  having  acted  in  that  capacitv. 
Hell  V.  JuUlng,  1  Moore,  C.  P.  155  ;  19  R.  R.  53*3. 

Where  a  broker  in  whose  name  a  |X)licy  under 
seal  was  effected,  brought  an  action  thereon,  and 
the  defendants  pleaded  payment  to  the  plaintiff, 
according  to  the  tenor  and  effect  of  the  policy, 
and  the  proof  was,  that,  after  the  loss  hcippened, 
the  assurers  paid  the  amount  to  the  broker  by 
allowing  him  credit  for  premiums  due  from  him 
to  them  : — Held,  that,  although  that  was  no 
payment  as  between  the  assured  and  assurers,  it 
was  a  good  payment  as  between  the  plaintiff  on 
the  rccoi-d  and  the  defendants ;  and,  therefore, 
an  answer  to  the  action.  Gibson  v.  Whiter,  5 
B.  &  Ad.  96  ;  2  N.  &  M.  737. 


Authority  to  take  Payment  by  Bill.] — 


An  insurance  bi-oker,  who  is  authorised  to  receive 
payments  from  underwritei's  on  behalf  of  his 
principal,  has  no  authority  to  receive  a  three 
months'  bill  in  payment  of  a  loss.  A  bill  given 
under  such  circumstances  then  and  forthwith 
discounted  by  the  agents  and  honoured  at 
maturity,  is  not  good  payment  to  the  principal. 
Th-t'  Xctlier  Holvy^  Iline  v.  Steaniship  Insurance 
Siindicate,  11  R,  777  ;  72  L.  T.  79  ;  7  Asp.  M.  G. 
558— C.  A. 


Custom. — The  plaintiff,  a  shipbuilder,  in 


London,  employed  W.,  an  insurance  broker,  to 
effect  a  policy  upon  a  ship  at  Lloyd's,  and  after 
the  happening  of  a  loss,  gave  W.  the  ship's 
papers,  for  the  purpose  of  enabling  him  to  adjust 
the  loss  with  the  underwriters.  The  policy  was 
effected  in  W.'s  name,  and  he  retained  possession 
of  it.  An  adjustment  having  taken  place,  the 
loss  was  settled,  in  accordance  with  a  usage 
prevailing  at  Lloyd's,  which  was  found  to  be 
generally  known  to  merchants  and  shipowners, 
but  which  the  jury  found  was  not  known  to  the 
plaintiff,  who  had  merely  left  the  policy  in  W.'s 
hands  for  safe  custody,  by  the  underwriter  setting 
off  the  amount  payable  by  him  upon  the  })olicy 
against  the  balance  due  to  him  from  the  broker, 
for  premiums  on  other  policies  effected  by  him  : 
— Held,  that  although  the  plaintiff  was  estopped 


fi*om  denying  that  the  broker  had  authority  to 
receive  the  amount  due  from  the  underwriter  on 
the  policy  in  money,  he  was  not  bound  by  the 
usage,  and  conse  juently  that  he  wjis  entitled  to 
recover  the  amount  of  the  policy  against  the 
unden^'riter,  notwithstanding  such  settlement. 
Sfcertinff  v.  Pearce,  9  C.  B.  (N.S.)  534  ;  30  L.  J., 
C.  P.  109  :  7  Jur.  (N.s.)  806  ;  5  L.  T.  79  ;  9  W.  R. 
343— Ex.  Ch. 

CoUecting  PoUoy  Moueys.]— If  a  broker  keeps 
the  policy  in  his  possession  he  is  presumed  to 
have  promised  to  collect,  and  he  is  bound  to  use 
diligence  in  collecting  the  policy  moneys  upon 
the  happening  of  a  loss.  Bousjield  v.  Cresswell, 
2  Camp.  545  ;  11  R.  R.  794. 

4.  Set-Off. 

Baakruptey.] — Where  defendants,  insurance 
brokers,  effected  policies,  some  in  the  name  and  on 
account  of  their  own  firm,  othei-s  in  the  name  of 
their  own  firm  but  on  account  of  principals,  and. 
others  in  the  name  and  on  account  of  principals, 
for  whom  they  acted  under  a  del  credere  commis- 
sion without  the  knowledge  of  the  underwriters : 
— Held,  in  an  action  brought  against  them  for 
premiums  by  assignees  of  one  of  the  underwriter 
who  had  become  bankrupt,  that  the  defendants 
might  set  off  losses  and  returns  upon  all  such  of 
the  policies  as  were  effected  in  the  name  of  their 
own  firm,  but  not  ui>on  the  others ;  such  losses 
and  returns  having  become  due  before  the  bank- 
rupt stoppeii  payment,  though  they  had  never 
been  adjusted  by  the  bankrupt,  but  only  by  the 
other  underwritera  between  the  time  of  his  stop- 
ping payment  and  committing  the  act  of  bank- 
ruptcy, on  which  adjustment  the  defendants  had 
given  their  principals  credit  for  the  amount. 
KoKter  V.  Easotu  2  M.  &  S.  117  ;  14  R.  R.  603. 

Where  brokera  effected  in  their  own  names 
policies  on  goods  on  account  of  principals,  and 
accepted  bills  drawn  on  them  on  account  of  the 
goods  which  were  consigned  to  them  and  lost 
before  arrival : — Held,  that  they  might  set  off 
such  losses  in  an  action  brought  by  the  assignees 
of  the  underwriter,  since  a  bankrupt,  for  premiums, 
although  they  hatl  no  del  credere  commission,  and 
the  losses  were  not  adjusted.  Parker  v.  Beasley, 
2  M.  &  S.  423  ;  15  R.  R.  299. 

Where  a  broker,  indebted  for  premiums  on 
])olicies  subscribed  by  an  underwriter,  since  bank- 
rupt, had  a  del  credere  commission  on  one  of  the 
policies  effected  in  the  name  of  the  assured,  and 
expressed  in  the  body  thereof,  whereon  a  loss 
happened  before  the  bankruptcy,  the  broker  being 
entrusted  with  the  policy,  though  the  broker  paid 
the  loss  to  the  assured  before  the  commission  : — 
Held,  that  he  could  not  set  off  that  loss  against 
premiums  due  to  the  assignees  of  the  bankrupt. 
Pecle  V.  Xortkeote,  7  Taunt.  478  ;  16  R.  R.  655. 

A  commission  del  credere  is  an  absolute  engage- 
ment to  the  principal  from  the  broker,  and  makes 
him  liable  in  the  first  instance.  A  broker  with 
such  a  commission  may,  under  the  general  issue, 
set  off  a  loss  upon  a  policy  happening  before  a 
bankruptcy,  to  an  action  by  the  assignees  of  the 
bankrupt  for  premiums  upon  various  policies 
underwritten  by  him,  and  for  which  he  had 
debited  the  broker  ;  but  such  a  loss  cannot  be 
proved  under  a  notice  of  set-off.  Grove  v.  Dubois, 
1  Term  Rep.  112  ;  16  R.  R.  664,  n. 

A  broker  who  is  indebted  to  the  assignees  of  a 
bankrupt  for  premiums  due  to  them  upon  policies 
subscribed  by  the  bankrupt  before  his  bankruptcy 
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in  not  entitled  to  set  off  returns  of  premium  due 
upon  the  arriTal  of  ships  which  have  arrived  since 
the  bankruptcy.  Ooldtchmidt  v.  Lyon^  4  Taunt. 
634  ;  13  R.  R.  670. 

Where  a  bankrupt  has  underwritten  a  policy 
to  a  broker  acting  under  a  del  credere  commission, 
and  a  loss  upon  the  policy  happens  before,  but  is 
not  adjusted  until  after  the  bankruptcy,  the 
broker  may  deduct  the  amount  of  the  loss  from 
his  debt  to  the  bankrupt's  estate.  Jilze  v.  Dicken- 
son,  1  Term  Rep.  285, 

Betam    of   Premitini.]  —  An  insurance 


broker  who  is  indebted  to  the  assignees  of  a  bank 
rupt  cannot,  without  special  authority,  set  off 
against  that  debt  sums  due  from  the  underwriter 
for  returns  of  premium,  whether  due  before  or 
after  the  bankruptcy.  Minett  v.  Forrester,  4 
Taunt.  541,  n. ;  13  R.  R.  676. 

A.,  as  agent  for  various  persons,  not  under  a 
del  credere  commission,  effected  policies  with  B. 
for  his  princi})als,  upon  which  various  losses  and 
returns  of  premium  were  due.  B.  having  become 
bankrupt : — Held,  that  in  an  action  by  his 
assignees  against  A.  for  the  amount  of  the 
premiums,  A.  could  set  off  the  amounts  of  losses, 
or  the  returns  of  premium.  Wilnon  v.  Creightoji, 
3  Dougl.  132 ;  cited,  1  Term  Rep.  113. 

Salvage  ReoeiTed— Losses  on  Other  Policies.] 

— An  underwriter  at  Lloyd's  having  become 
bankrupt,  the  assignee  of  the  trustee  in  the  bank- 
ruptcy sought  to  recover  from  the  defendants,  a 
firm  of  insurance  brokers  who  had  effected  policies 
with  the  under^Titer,  moneys  received  by  them 
as  salvage  in  respect  of  losses  paid  in  account  by 
the  underwriter  before  his  bankruptcy.  The 
defendants  sought  to  set  off  a  sum  due  to  them 
from  the  underwriter  for  losses  after  the  bank- 
ruptcy on  other  policies  effected  with  him,  which 
they  had  been  compelled  to  pay  to  their  principals, 
to  whom  they  had  guaranteed  his  solvency : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  salvage  as  being  part  of  the 
estate  of  the  bankrupt,  and  that  the  defendants 
had  no  right  of  set-off  in  respect  of  the  amount 
of  the  losses  paid  by  them.  Elgood  v.  Harris, 
66  L.  J.,  Q.  B.  53 ;  [1896]  2  Q.  B.  491  ;  75  L.  T. 
419  ;  45  W.  R.  158  ;  3  Manson,  332  ;  8  Asp.  M.  C. 
206. 

Liability  for  Premiums  on  Policy  Snbicribed 
bj  Plaintiff.] — Defendant,  an  insurance  broker, 
being  sued  for  premiums  received  by  him  on 
policies  subscribed  by  the  plaintiff,  was  allowed 
to  set  off  a  loss  on  one  of  those  policies  effected 
in  the  name  of  the  defendant  at  the  request  of 
T.  on  goo<ls  in  which  T.  was  interested,  bat  on 
which  the  defendant  had  a  lien  to  a  greater 
amount  than  the  set-off  claimed.  Davies  v. 
Wilkinson,  4  Bing.  573  ;  1  M.  &  P.  502  ;  6  L.  J. 
(O.S.)  C.  P.  121  ;  29  R.  R.  634. 

Adyances  by  Sliipowner — Receipt  of  Policy 
Koney — Passage  Money — Freight.] — B.,  the 
owner  of  the  ship  in  which  A.  was  a  passenger 
and  owner  of  cargo,  advanced  250?.  to  B.  and  took 
his  receipt  for  the  same.  The  ship  was  lost,  and 
B.  received  from  underwriters  on  A.'s  cargo,  429Z. 

A.  sued  B.  for  the  same,  and  B.  claimed  to  set  off 
95?.  for  A.'s  passage  money,  lOZ.  for  freight  on  the 
goods,  and  commission  on  the  250?. : — Held,  that 
he  could  set-off  the  95?.  which  had  been  paid  by 

B.  to  the  captain,  unless  it  was  proved  to  belong 
to  B.,  but  not  the  10?.  or  commission.  Leman  v. 
Gordon,  8  Car.  &  P.  392. 


5.  Liability  fob  Policy  Moneys. 

Liability  ta  pay  Policy  Moneys  —  Credit  in 
account  with  Underwriter.]  —  As  soon  as  an 
insurance  broker  has  received  credit  in  account 
with  an  underwriter  for  a  loss  upon  a  policy, 
his  principal  may  maintain  money  had  and 
received  against  him  to  recover  the  amount ;  and 
in  such  action  if  the  underwriter's  name  ia 
erased  from  the  policy,  the  defendant  can  neither 
dispute  the  liability  of  the  underwriter  for  the 
loss,  nor  his  own  receipt  of  the  sum  subscribed. 
Andrew  v.  Robinson,  3  Campb.  199  ;  13  R.  R. 
788. 

If  an  insurance  broker  debit  the  underwriter 
with  a  loss,  and  take  his  acceptance  for  the 
balances  of  account  between  broker  and  under- 
writer, payable  at  a  later  date,  then  the  loss 
would  be  payable  in  cash,  the  assured  may  sue 
the  broker  for  money  had  and  received,  although 
the  acceptance  was  dishonoured  and  the  broker 
never  received  the  money.  Wilkinson  v.  Clay, 
6  Taunt.  110  ;  4  Camp.  171 ;  10  R.  R.  591. 

Insurance  by  Mortgagee  of  Ship  —  Agent 
for  Owners  —  Liability.]  —  A  ship  originally 
belonged  to  one  of  two  partners  and  had  been 
conveyed  to  B.  for  securing  a  debt,  and  B.  became 
the  sole  registered  owner  of  the  ship,  and  after- 
wards as  agent  for  both  partners,  insured  the 
ship  and  freight,  and  charged  them  with  the 
premiums  ;  and  on  a  loss  happening  receivefl 
the  money  from  the  underwriters : — Held,  that 
he  was  accountable  to  the  assignees  of  the  sur> 
viving  partner  for  the  surplus,  after  payment  of 
his  own  debt,  and  not  to  the  executors  of  the 
deceased  partner.  Dixon  v.  Uamond,  2  B.  &  Aid. 
310. 

Illegal  Iniuranee  —  Moneys  received  by 
Broken.] — ^A  broker  having  received  the  moneys 
payable  under  an  illegal  policy  effected  by  him 
on  behalf  of  his  principal  shall  not  be  allowed  to- 
set  up  the  illegality  of  the  contract  as  a  defence 
to  an  action  for  money  had  and  received  brought 
against  him  by  his  principal.  Tenant  v.  Klliittt^ 
1  Boa.  &  P.  3  ;  4  R.  R.  526. 

Bankruptcy— Mutual  credit — ^Broker's  lien.] 
— A.  employed  B.,  a  broker,  to  effect  insurances- 
and  to  sell  goods,  and  left  the  policies  in  his- 
hands.  A.  being  indebted  to  B.  for  premiums, 
and  having  obtained  an  advance  upon  goods  in 
B.'s  hands  for  sale,  and  also  upon  his  general 
credit,  became  bankrupt.  Afterwards  a  loss 
hsppened  and  B.  received  the  amount  from  the 
underwriter : — Held,  that  this  was  a  mutual 
credit  within  30  Geo.  2,  c.  .5,  and  that  B.  might 
retain  the  sum  in  liquidation  of  his  advances  as- 
well  as  of  the  balance  due  for  premiums.  Olive- 
V.  Smith,  5  Taunt.  56. 

6.  Remuneration. 

Commisiion — Usage.] — ^An  insurance  broker  i» 
not  entitled,  upon  the  ground  of  any  usage  of 
trade,  to  a  commission  of  12?.  per  cent,  on  the 
balance  which  he  pays  over  to  the  underwriters- 
who  employ  him.  Such  allowance,  however 
general  it  has  been,  is  a  gratuity  merely,  and 
not  a  demand  of  right.  Levi  v.  Barnes,  Holt^ 
412. 

In  an  action  by  insurance  brokers  to  recover 
their  commission,  evidence  was  admitted  of  a 
custom  for  the  broker  to  be  allowed  discount  br 


the  underwritei'S,  and  to  retain  it  as  against 
their  employers,  the  insurers.  Hucker  v.  Luntf 
3  F.  &  F.  959. 


Neglect  to  Ee-inenre.] — A  marine  insur- 
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bankrupt,  for  and  in  respect  of  his  having  under- 
written and  subscribed,  and  caused  and  procured 
to  be  underwritten  and  subscribed,  divers  policies 
for  the  defendants,  at  their  request.  The  plain- 
tiflfa,  by  their  particulars  of  demand,  claimed  to 
recover  for  insurance.  The  company  would  have 
allowed  the  broker,  when  he  paid  the  premiums, 
to  deduct  31Z.  1*.  as  commission  : — Held,  that  his 
assignees  were  entitled  to  recover  that  sum  under 
the  words  in  the  declaration,  "work  and  labour 
done"  by  the  broker,  and  under  the  word 
'•insurance"  in  the  particulars  of  demand. 
Power  V.  Bvieher^  infra. 

Held,  also,  that  the  assignees  were  entitled  to 
recover  the  amount  of  the  premiums  which  the 
bankrupt  had  become  liable  to  pay  to  the  com- 
pany under  that  part  of  the  count  which  charged 
that  the  defendants  were  indebted  to  the  plain- 
tiffs for  premiums  due  to  the  bankrupt  for  and 
in  respect  of  his  having  caused  and  procured  to 
be  underwritten  divers  policies,  but  that  the 
plaintifEs  were  not  entitled  to  recover  such  sums 
under  the  count  for  money  paid,  because  the 
broker  had  not  actually  paid  the  sums,  nor  done 
any  thing  which  was  equivalent  to  payment.   Ih. 


ance  company  in  New  York  appointed  a  firm 
of  merchants  in  London  their  agents  for  settling 
claims  in  England  and  for  effecting  re-insur- 
ances. For  settling  the  claims  the  agents  were 
to  receive  a  fixed  percentage,  but  nothing  was 
.provided  as  to  remuneration  for  re-insuring. 
According  to  the  custom  as  between  under- 
writers and  brokers,  the  agents  were  allowed  by 
the  underwriters  5  per  cent,  on  each  re-insurance  ; 
and  also  at  the  end  of  the  year,  on  the  general 
balance  between  the  underwriter  and  the  broker, 
12  per  cent,  on  the  profits  of  the  year,  if  there 
were  profits.  The  firm  in  London  was  in  the 
habit  of  receiving  both  these  pei-centages,  but 
only  the  5  per  cent,  was  mentioned  in  their 
accounts  sent  to  the  insurance  company.  The 
company  discovered  this  in  1866,  but  made  no 
objection  to  it  until  1868.  In  1869  the  company 
filed  a  bill  against  the  firm  in  London  for  an 
account  in  which  the  12  per  cent,  should  be 
accounted  for ;  claiming  also  repayment  of 
certain  sums  at  interest ;  and  praying  that  the 
firm  in  London  mi^^ht  in  the  account  be  held 
liable  for  neglect  in  not  re-insuring  a  certain 
vessel : — Held,  that  under  the  circumstances  the 
firm  in  London  was  entitled  to  retain  the  12  per 
cent,  received  by  them  as  remuneration ;  and 
was  also  entitled  to  the  interest  charged  by 
them.  GretU  Western  Insurance  Co.  of  New 
York  V.  Ounlijfe,  43  L.  J.,  Ch.  741  ;  L.  R.  9  Ch. 
525  ;  30  L»T.  661  ;  2  Asp.  M.  C.  208. 

Held,  also,  that  the  loss  sustained  by  the 
alleged  neglect  of  the  firm  in  London  could  only 
be  recovered  at  law,  and  that  the  bill  must  there- 
fore be  dismissed.    lb. 


Bel  credere.] — Indebitatus  assumpsit  lies 


to  recover  del  credere  commissions  for  guarantee- 
ing sums  insured  upon  policies,  such  commissions 
being  due  upon  entering  into  the  contract  of 
guarantee  ;  and  after  judgment  by  default,  the 
defendants  cannot  be  allowed,  on  a  writ  of 
inquiry,  to  set  off,  in  reduction  of  damages,  the 
amount  of  losses  not  indemnified.  Carutkerg 
V.  Graham,  14  East,  578. 

Dieeouxit  on  Premiimii.] — ^A  shipowner  had 
for  several  years  employed  merchants  as  his 
general  agents  at  a  remuneration,  and  they  had 
effected  insurances  on  his  ships.  In  their  accounts 
they  charged  him  with  the  fall  insurance  pre- 
miums, although  they  were  allowed  by  the 
underwriters  to  retain  out  of  the  premiums  5  per 
cent,  brokerage,  and  10  per  cent,  discount  for 
ready  money,  in  accordance  with  the  custom  of 
the  trade : — Held,  that  as  these  allowances  were 
usually  made,  and  as  the  shipowner  had  for 
years  assented  to  them,  he  could  not  object  to 
allow  them  to  retain  these  allowances  on  taking 
the  accounts  in  a  suit  with  regard  to  a  mortgage 
on  certain  ships  of  his.  Baring  v.  Statiton,  3 
Ch.  D.  602 ;  35  L.  T.  652  ;  25  W.  B.  237 ;  3 
Asp.  M.  C.  294—0.  A. 

On  Bankmptoj.] — In  an  action  by  assignees 
of  a  bankrupt,  the  declaration  stated  that  the 
defendants  were  indebted  to  the  bankrupt  before 
his  bankruptcy  for  work  and  labour  as  an  insur- 
ance broker,  and  for  divers  premiums  of  insurance 
due  and  payable  from  the  defendants  to  the 

S. 


Claim  for  Premiomi.] — By  the  custom  of 
Lloyd's,  premiums  of  insurance  are  matters  of 
account  between  the  underwriter  and  the  broker, 
and  between  the  broker  and  the  assured,  without 
any  privity  between  the  assured  and  the  under- 
writer. The  broker  has  therefore  a  claim  upon 
the  assured  for  the  amount  of  the  premium,  as 
the  policy  is  effected  whether  he  has  paid  the 
underwriter  or  not,  and  whether  the  under- 
writer has,  by  the  policy,  confirmed  the  pre- 
mium to  be  paid,  or  has  taJcen  the  covenant  of 
the  broker  to  pay  it.  Power  v.  Butcher,  5 
M.  k.  By.  327,  supra. 

If  a  plaintiff  agrees  to  effect  an  insurance  on 
the  goods  of  a  defendant,  with  such  names  as 
may  be  to  the  defendant's  satisfaction,  the  defen- 
dant cannot  refuse  to  reimburse  the  premium, 
on  the  ground  that  the  names  of  the  under- 
writers had  not  been  previously  submitted  to 
him  for  his  approval.  JDixon  v.  Horill^  1  M.  &  P. 
656  ;  4  Bing.  665  ;  6  L.  J.  (0.8.)  C.  P.  156  ;  29 
B.  B.  680. 

7.  Lien. 

Of  Broker  or  Sub-Agent  for  Preminmi.]— The 
lien  which  an  insurance  broker  has  on  a  policy 
for  the  amount  of  the  premium  paid  by  him 
extends  to  a  sub-agent.  Fisher  v.  Smith,  48 
L.  J.,  Ex.  411  ;  4  App.  Cas.  1  ;  89  L.  T.  430 ;  27 
W.  B.  113— H.  L.  (k) 

Where  the  course  of  business  was  to  make  out 
monthly  accounts,  and  to  settle  the  amounts  of 
the  following  month,  the  broker  meanwhile 
retaining  the  policy  : — Held,  that  this  course 
of  business  was  not  inconsistent  with  the  reten- 
tion of  his  lien  by  the  sub-agent,  even  though 
the  intermediary  had  been  paid  by  the  principal. 

The  plaintiff,  a  shipowner,  who  had  on  several 
occasions  during  three  years  previously  employed 
S.  k  Co.  as  insurance  brokers  to  effect  marine 
insurances  for  him,  authorised  them  to  effect  an 
insurance  for  him  on  a  cargo  by  a  ship  of  his, 
which  they  accordingly  did  through  the  sub- 
agency  of  the  defendant,  also  an  insurance  broker, 
who  paid  the  premiums  on  the  policies,  and  who 
had  on  previous  occasions,  by  the  instructions  of 
S.  &  Co.,  effected  policies  for  the  plaintiff  and 
other  persons.  The  defendant  had  notice  through- 

48 
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out  that  S.  &  Co.  were  acting  as  brokers,  and 
that  the  plaintifi  was  their  principal ;  but  the 

C"  'ntiff  did  not  know  until  after  the  policies 
been  effected  that  they  had  been  effected 
through  the  defendant,  or  by  any  other  person 
than  S.  k.  Co.  The  plaintiff,  who  had  montaly 
accounts  with  S.  k  Co.  in  such  matters,  paid 
them  in  due  and  usual  course  of  business  between 
them  their  monthly  accounts,  in  which,  in  usual 
course,  they  debited  him  with  the  amount  of  the 
premiums  on  the  policies  in  question,  but  he 
neither  asked  for  nor  receiyed  the  policies  at 
that  time.  The  defendant,  who  was  aware  of 
the  course  of  dealing  between  the  plaintiff  and 
S.  &  Co.,  paid  the  premiums  in  usual  course  to 
the  underwriters  on  effecting  the  policies,  and, 
in  accordance  with  the  usual  course  of  business 
between  him  and  S.  &  Co.,  sent  a  debit  note  of 
such  premiums  to  S.  &  Co.,  with  whom  be  had 
monthly  accounts  for  insurances  effected  by  him 
under  their  instructions  for  the  plaintiff  and 
other  persons  ;  but  he  kept  the  policies  in  his 
own  hands,  as  was  his  usual  practice,  until  the 
premiums  should  be  repaid  him  by  S.  k.  Co.  He 
subsequently  delivered  his  monthly  account  to 
8.  &  Co.,  which  included,  among  other  items, 
the  premiums  on  the  policies  in  question,  but 
S.  &  Co.  never  settled  such  account,  nor  repaid 
him  the  premiums  paid  by  him  as  above  men- 
tioned. A  loss  having  occurred,  the  plaintiff 
brought  an  action  of  detinue  for  the  policies 
against  the  defendant,  who,  in  answer,  set  up 
a  lien  on  the  policies  for  the  premiums  paid  by 
him  upon  them  : — Held,  that  the  defendant  had 
such  a  lien.    Jb,    And  see  Bosanquetj  Ex  parte^ 

I  De  G.  432. 

If  an  agent  employed  to  effect  an  insurance 
on  goods  represents  himself  as  the  owner  of  the 
goods  to  another  person,  whom  he  employs  to 
effect  the  policy,  the  latter  has  not  a  general  lien 
on  the  policy  for  the  balance  due  to  him  from 
the  agent.    Lanyon  t.  Blanchard^  2  Camp.  597  ; 

II  R.  R.  808. 

So  where  A.,  a  merchant,  at  different  times 
employed  C,  an  insurance  broker,  to  effect 
policies  for  him.  C,  without  A.'s  concurrence, 
employed  6.,  another  insurance  broker,  to  effect 
these  policies,  informing  him  that  they  were 
for  a  correspondent  in  the  country ;  B.  got  the 
policies  effected  in  A.'s  name,  and  delivered  them 
all  except  one  to  C. ;  C.  became  bankrupt,  with- 
out having  paid  B.  any  part  of  the  premiums, 
A.  being  indebted  to  his  estate  beyond  the 
amount : — Held,  that  B.  had  not  a  lien  on  the 
policy  he  detained  for  the  general  balance  due 
to  him  from  C.  Snook  v.  Davidson^  2  Camp. 
218  ;  11  R.  R.  696. 

Obtaining  Polioy  again.] — Although  a  broker 
may  have  parted  with  the  possession  of  a  policy, 
still,  if  he  becomes  repossessed  of  it,  he  has  a 
lien  on  it  for  the  premiums  which  may  be  unpaid. 
Levy  V.  Barnard,  2  Moore.  34  ;  8  Taunt.  149 ; 
19  R.  R.  484. 

ETidenee  as  to  Interest  of  Employer.] — ^Where 
an  English  subject,  in  time  of  war,  who  had 
received  onlers  to  effect  an  insurance  for  a 
neutral  foreigner,  opened  the  policy  with  his 
usual  broker  in  his  own  name,  but  informing 
him  at  the  same  time  that  the  property  was 
neutral  : — Held,  to  be  a  sufficient  indication  to 
the  broker  that  the  party  acted  as  agent,  and 
not  on  his  own  account ;  and,  therefore,  the 
broker  had  no  lien  on  the  policy  so  effected,  for 


his  general  balance  against  such  agent,  as  between 
such  broker  and  the  principal.  Maanst  t.  Sen- 
derson,  1  East,  385. 

Where  the  plaintiff  being  resident  abroad, 
ordered  B.  &  Co.,  in  London,  to  effect  an  insur- 
ance on  his  account ;  who,  not  being  in  the  habit 
of  effecting  their  own  insurances,  or  those  of  their 
correspondents,  delivered  the  order  to  the  defen- 
dant, being  their  broker,  who  accordingly  effected 
it  in  their  names,  when  he  handed  over  the  policy 
and  debited  them  with  the  premiums  :  the  plain- 
tiff paid  the  amount  of  those  premiums  to 
B.  &  Co.,  without  the  defendant's  knowledge; 
a  loss  being  subsequently  claimed  by  the  plain- 
tiff, the  policy  was  redelivered  by  B.  k  Co.  to 
the  defendant  for  the  purpose  of  his  procuring 
an  adjustment.  There  was  an  open  account 
between  the  defendant  and  B.  k  Co.,  and  in  1813 
they  were  indebted  to  him  in  21,000^.  in  such 
open  account^  including  the  premiums  in  ques- 
tion, and  in  1814  they  paid  him  33,000/.,  on 
account  of  losses  and  returns  on  insurances 
effected  for  them  ;  and  in  the  latter  part  of  that 
year  the  defendant  was  a  considerable  creditor 
on  such  account : — Held,  that  under  these  cir- 
cumstances, the  defendant  had  not  a  lien  on  the 
policy,  either  for  premiums  or  his  general  balance. 
Lery  v.  Barnard,  2  Moore,  34 ;  8  Taunt.  149 ; 
19  R.  R.  484. 

Where  no  Notioe  of  Agenoj.]  —  Insurance 
brokers  who  have  effected  a  policy,  without  notice 
that  it  is  not  on  account  of  the  person  from  whom 
they  receive  the  order,  have  a  lien  upon  it  for 
their  general  balance  due  from  him,  and  have  a 
right  to  apply  in  satisfaction  of  that  balance 
money  received  upon  the  policy,  as  well  after  as 
before  notice  that  it  belongs  to  a  third  person. 
Mann  t.  Forrester,  4  Camp.  60  ;  15  R.  R.  724. 

A  broker  having  effected  an  insurance  in  his 
own  name  on  behalf  of  his  principal,  had  the 
policy  left  in  his  hands  for  the  purpose  of  his 
receiving  the  proceeds ;  and,  having,  upon  advice 
of  the  loss,  pledged  the  policy  with  another 
broker,  obtained  an  advance  thereon,  received  as 
on  account  of  the  loss : — Held,  that  the  latter 
might  retain  the  amount  so  advanced,  and  that 
the  principal  could  not  recover  it  from  him,  but 
must  resort  to  his  own  broker  for  it.  Callow  v. 
KeUon,  10  W.  R.  193. 

The  owner  of  six  ships  by  a  deed  to  which  he 
and  two  trustees  alone  were  parties,  and  which 
was  duly  registered,  assigned  them  to  two  trus- 
tees for  securing  sums  of  money  expressed  to  be 
lent  to  him  by  them  (but  which  in  fact  had  been 
lent  by  the  plaintiffs),  and  covenanted  to  insure 
each  vessel  in  1,500/.  at  the  least,  and  on  request 
to  assign  the  policies  to  the  trustees.  He  did 
insure  the  ships  in  his  own  name  through  the 
agency,  and  in  the  name  of  a  broker  who  had 
notice  of  the  mortgage,  but  who  had  been 
informed  by  the  owner  that  the  insurances  had 
been  effected  by  the  trustees  in  respect  of  their 
interest,  and  who  trusted  him  in  the  belief  that 
the  Insurances  were  on  the  owner's  ovm  account 
in  respect  of  his  interest  as  mortgagee.  One  of 
the  ships  insured  for  1,000/.  was  lost.  The  owner 
subsequently  became  bankrupt.  The  broker  was 
a  creditor  of  the  owner  for  premiums  on  the 
insurance  policies  and  for  1,000/.  cash  advanced 
after  the  policies  had  been  effected,  and  he 
brought  an  action  against  the  underwriters  for 
the  moneys  secured  by  the  policies : — Held,  that 
the  broker  was  not  entitled  to  a  general  lien  for 
the  whole  balance  due  to  him  from  the  bankrupt, 
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but  only  on  each  policy  for  the  sums  paid  in 
respect  of  that  policy.  Ladhrohe  v.  JLee^  4  De 
O.  &  S.  106. 

B.  effected  an  insurance  for  A.,  not  knowing  it 
was  in  fact  for  the  plaintiff  :— Held,  that  6.  had 
a  lien  on  the  policy  for  a  balance  due  to  him  by 

A.  Westtoood  v. Bell,  4  Camp.  349;  16  R.  R.  800. 

Am  against  Asngnee.]  —  The  assignee  of  a 
IK)licy  on  goods,  who  became  such  by  the  indorse- 
ment to  him  of  the  bill  of  lading  of  the  goods  by 
the  consignor,  after  he  had  directed  his  corres- 
lK)ndent  to  make  the  insurance,  takes  it  subject 
to  the  lien  of  the  correspondent  of  the  consignor 
tor  his  general  balance ;  and  can  only  claim, 
subject  to  that  lien,  the  money  received  on  such 
policy  by  the  broker  in  whase  hands  it  was 
deposited  for  that  purpose  by  the  correspondent. 
But  the  broker  has  no  sub-lien  on  the  policy  for 
the  general  balance  of  his  own  account  with  such 
<x>rrespondent,  if  he  knew  at  the  time  that  the 
policy  was  effected  for  another  {)er8on.  Man  v. 
Shifffwr,  2  East,  523. 

Policy  left  fbr  Safe  Custody.]— If  a  policy  is 
left  in  the  hands  of  an  agent  for  safe  cuijtody 
only,  although  he  advances  money  to  the  assured, 
without  any  other  security  than  the  policy,  the 
agent  acquires  no  general  lien  on  the  instrument 
for  such  advances  ;  but  it  is  otherwise  if  it  was 
left  with  him  as  a  security  generally.  Jfuir  v. 
Fleming.  D.  &  R.,  N.  P.  C.  29  ;  25  R.  R.  776. 

Pleading— Trover  for  a  Policy  of  Insurance.] 

— Defendant,  after  stating  the  existence  of 
mutual  accounts  between  him  and  the  assured, 
pleaded  a  lien  for  a  general  balance  due  to  him 
as  an  insurance  broker ;  the  plaintiff  i-eplied,  a 
bill  of  exchange  taken  as  payment  for  this 
balance,  and  not  due  at  the  time  of  the  conver- 
sion. Upon  demurrer: — Held,  that  the  defen- 
•dant  could  not,  without  pleading  it  as  a  defence, 
rely  also  on  the  mutual  credit  between  the  parties 
to  justify  his  detention  of  the  policy.  Hewusoti 
v.  GiUhrif,  2  Ring.  (N.c.)  756  ;  3  Scott,  298  ;  5 
L.  J.,  C  P.  2oo. 

Broker's  Lien  on  Polieiei — Promiee  to  clear 
lien— Stotute  of  Frauds.]  — The  plaintiff,  a 
broker,  having  a  lien  on  certain  policies  effected 
for  his  principal,  for  whom  he  had  given  his 
acceptances,  the  defendant  promised  that  he 
would  provide  for  the  payment  of  these  accept- 
ances as  they  became  due,  if  the  plaintiff  would 
give  him  up  the  policies,  in  order  that  he  might 
collect  for  his  principal  the  moneys  due  from  the 
underwriters  ;  which  accordingly  was  done,  and 
the  money  was  aften/vanls  received  by  the 
<lefendant : — Held,  that  this  was  not  a  promise 
for  the  debt  or  default  of  another  within  the 
Statute  of  Frauds  ;  and  that  the  plaintiff  might 
recover  against  the  defendant  as  well  for  the 
breach  of  agreement  in  not  providing  for  pay- 
ment of  the  acceptances,  as  also  upon  a  count  for 
money  had  and  received.  CtutUtuf  v.  A  ubert,  2 
East,  325. 

Factors'  Lien  on  Policy.]— A.  &  Co.,  who 
carried  on  business  at  Hull  as  merchants,  factors, 
«hip  and  insurance  brokers,  and  general  agents, 
had  had  various  dealings  as  factors  with  B.  &  Ca 
of  London.     In  the  course  of   these  dealings 

B.  &  Co.  wrote  to  A.  Jc  Co.  requesting  them  to 
insure  the  ship  "  E."  for  a  voyage  from  the 
Downs  to  South  America  and  the  West  Indies. 
A.  &  Co.  did  so,  and  B.  k,  Co.  remitted  the 
premiums  to  them.    The  policy  remained  with 


A.  k,  Co. : — Held,  that  A.  &  Co.  were  entitled  to 
hold  the  policy  as  a  lien  for  the  general  balance 
due  to  them  as  factors  from  B.  k,  Co.  Dixon  v. 
Stam/eld,  10  C.  B.  398. 

An  assurance  made  by  a  factor,  who  has  a  lien 
upon  the  goods  of  his  principal,  does  not  pass  by 
a  consignment  of  the  goods  insured  to  a  third 
person  by  the  principal.  Oodln  v.  Londt^n 
Assuranre  65'.,  1  Burr.  489 ;  1  Ld.  Ken.  254 ;  1 
W.  Bl.  103. 


XVIII.  INSURANCE  COMPANIES  AND 
MUTUAL  MARINE  INSURANCE  ASSO- 
CIATIONS. 

1.  LraaVtij^  1350. 

2.  Arthm*  f\ir  Co  fit  ri  hut  ion  j  1352. 

3.  Jhihjf,  1*357. 

4.  Winding-tip,  1363. 

1.  Legality. 

Under  6  Geo.  1,  c.  18.]— The  6  Geo.  1,  c.  18 
(under  which  no  company  or  partnership  but 
the  two  thereby  authorised  (the  Royal  Exchange 
and  the  London  Assurance  Companies)  could 
insure  shii^s  or  lend  money  on  bottomry)  did  not 
extend  to  Scotland.  Pattimn  v.  MllU,  2  Bligh 
(N.s.)  619  ;  1  Dow  &  Clark,  342  ;  31  R.  R.  49. 

Nor  prevent  ])artners  from  lending  money  on 
respondentia.     Oore  v.  Wyn}ie,  M.  k,  M.  393. 

Where  one  of  two  partners  under\i'rote  i)olicies 
upon  ships,  in  his  own  name,  but  upon  their  joint 
account,  contrary  to  6  Geo.  1,  c.  18,  s.  12,  no 
action  could  be  maintained  to  recover  the 
premiums  upon  such  policies  from  the  assured. 
Br  anion  v.  Taddg,  1  Taunt.  6. 

Nor,  where  the  brokers  i-eceived  the  premiums, 
could  the  partners  in  whose  name  the  msurances 
were  effected  recover  them  from  such  brokers. 
B(wth  V.  Ilodgeon,  6  Term  Rep.  405. 

A  policy  of  insarance  on  a  bottomry  bond, 
made  to  two  persons  in  i)artner8hip,  was  void,  by 
6  Geo.  1,  c.  18,  ns  well  as  the  bond.  Ecerth  v. 
BlachJmrn,  6  M.  &  S.  152  ;  2  Stark,  66. 

Unregifltered  Company— Illegality— Companies 
Act,  1802,  8.  4.] — A  mutual  marine  insurance 
association,  consisting  of  more  than  twenty  mem- 
bers being  unregistered,  is  illegal  under  the  Com- 
panies Act,  1862,  s.  4.  An  oiSer  for  its  winding 
up  discharged.  Padttow  Total  Litss  and  Colli-non 
Asiociatuyn,  In  re,  51  L.  J.,  Ch.  344  ;  20  Ch.  D. 
137  ;  46  L.  T.  774  ;  30  W.  R.  326. 

Begistration.] — By  the  rules  of  a  mutual 
marine  insurance  association  formed  in  1867,  the 
members  severally  and  respectively  agreed  to 
insare  each  other's  ships  for  a  year  from  the  day 
named  as  the  commencement  of  the  risk.  The 
two  managers  were  to  sign  the  policies,  and  their 
signatures  were  to  bind  the  members  as  if  each 
member  had  signed.  The  premiums  were  to  be 
paid  in  advance,  losses  were  to  be  paid  out  of 
the  reserve  fund  thus  created,  and  if  it  proved 
insufficient,  the  members  were  to  contribute  the 
deficiency  pro  ratft  according  to  the  amounts  for 
which  they  were  insured.  The  managers  were 
authorised  to  issue  policies  to  members  for 
periods  less  than  a  year,  or  for  special  risks 
either  in  time  or  voyage  policies  at  special  rates 
of  premium,  to  which  the  reserve  f  imd  should  in 
no  way  apply.  The  association  was  not  regis- 
tered or  incorporated,  and  persons  became  mem* 
bers  by  effecting  a  mutual  policy.    Its  policies 
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were  ^isnicd  onlr  hj  the  managers  ^  per  pTocara- 
tioo  of  the  Kereral  mem  ben  of  the  Arthor 
Art^TOfse  A^Ticiatifm  for  inimriDg  each  otber«^ 
nhil^r  The  manasren  issued  special  rate  poli- 
cies! to  a  large  amr^nt  to  \tentmA  who  had  not 
taken  maroal  fjrilicies.  In  1^70  an  order  was 
made  for  winding  n\t  the  a-v^iciati^m.  H.  k,  Co^ 
who  were  hoi<ler>  of  ftfjecial  rare  fjolicieA.  bat 
ha^l  not  taken  oat  an  j  roatnal  {jolicio.  were  frtan*! 
creditors  to  a  large  amoant  r«n  their  ^iiecial  rate 
policies.  On  an  application  br  a  c^tritnbarnrr 
to  rarj'  the  certificate  by  expanprin^  their  debt : 
— Held,  that  the  aAOciation  came  within  the 
Companies  Act.  184>2.  ».  4.  and  oa^rfat  to  have 
been  regi^tererl :  that  it  was  therefore  an  ilk'.;nl 
company,  an<l  that  an  order  for  winrlin?  it  up 
oo^t  not  to  hare  been  marie,  bat  tliat  this  objec- 
tion could  not  beentertainerl  on  the  present  appli- 
cation. Arthmr  Arfrage  AMijeiation^  Jh  rt.  Cory, 
RrpaHr,  44  L.  J.,  Ch.  .VJ9 :  32  L.  T.  713  ;  23 
W.  R.  039 ;  2  Ai^p.  M.  C.  57i>— LJJ. 


Yoid  or  Yalid.]— Held,  «iecondlv.  that 
the  policies  of  H.  k,  tV».  were  void  onder  30  Vict. 
c.  23,  s.  7.  because  ther  did  not  ^|lecifT  the  name 
of  the  huhscribere  or  nnilcrwriterH.    1  h. 

HeUL  thinllT,  that  thf»«e  iK»liri<2*  were  aI<o 
Toid  ai(  Ijeing  ultra  viref*.  for  that  the  ndcn  nnlv 
aathoriserl  the  managers  to  isHae  8|)ecial  rate 
policies  to  fiersonH  who  were  already  members 
by  having  taken  out  |K>Iicie9  of  mutual  insur- ' 
ance.    Ih,  • 

Policy  ineorperAtiiig  Bnlet.]  —  Wliere  the 
policy  incorporates  the  rules  of  an  aHsociation  ' 
so  as  to  be  a  sufficient  compliance  with  the 
Htamp  Act,  1867,  s.  7,  see  Edwurdty,  Aherayron 
Mutual  Ship  Iwmranre  H»>eiety,  1  Q.  B.  D.  5d3 : 
S4  L.  T.  457 ;  3  A«p.  M.  C.  154— Ex.  Ch. 

Clnbf  or  AifoeUtioBf.] — ^A  company  of  ship-  j 
owners  engaged  to  insure  each  other's  shifM,  and 
covenanted  severally,  and  not  jointly,  to  pay  a 
certain  sum  in  case  of  loss,  in  proportion  to 
their  respective  shares,  but  in  case  of  the  in- 
solvency of  any  one  of  the  members  all  the 
others  were  to  be  re8])onsible : — Hckl,  that  this 
contract  was  void  by  6  Geo.  1,  c.  18,  s.  12  (re- 
pealed by  5  Geo.  4,*c.  114),  Leet  v.  Smithy  7 
Term  Rep.  338. 

Since  the  5  Geo.  4,  c.  114,  where  a  marine 
insurance  is  effected  by  an  insniance  company, 
it  is  necessary  that  the  name  of  each  member  of 
the  company  shoukl  be  expressed  in  the  policy. 
JtHd  v.  Allan,  4  Ex.  326  :  19  L.  J.,  Ex.  39  ;  13 
Jur.  1082.  S.  P.,  Jhicdall  v.  aark,  19  L.  J., 
Q.  B.  41  :  14  Jur.  31.  UalleU  v.  DowdaU,  18 
Q.  B.  2  ;  21  L.  J.,  Q.  B.  98  ;  16  Jur.  462. 

A  secret  partnership  between  A.  and  B.  to 
underwrite  policies  in  their  separate  names  on 
their  joint  account  is  not  void,  as  against  the 
insured,  under  35  Geo.  3.  c.  63,  s.  11.  Brett  y. 
Jirrhirith,  26  L.  J.,  Ch.  130  ;  3  Jur.  (KA)  31  ; 
5  W.  R.  112. 

An  association  formed  of  a  number  of  perfons 
for  the  mutual  insurance  of  their  ships  against 
loss,  and  for  mutual  contribution  in  the  event  of 
such  loHH,  is  not  an  illegal  association,  within 
3.')  Geo.  3,  c.  63,  8.  11,  although  no  policies  are 
issued  by  such  association.  Brtm^ley  v.  Williams, 
32  Beav.  177 ;  1  N.  B.  413  ;  32  L.  J.,  Ch.  716 ; 
9  Jur.  (KA)  240  ;  8  L.  T.  78  ;  11  W.  R.  392. 

An  association  of  shipowners  for  the  mutual 
insurance  of  each  other's  ships,  in  which  each 
member  was  only  liable  to  the  extent  of  his  sub- 


scriptioii.  was  not  ilkgal  nnder  6  Geo.  1,  c.  1>. 
Stnmg  V.  Mar  cry.  3  Bing.  30l ;  11  Moore,  72  : 
4  L.  J.  (OJS.)  C.  P.  57. 

}90.  if  a  nomber  of  shipowners  snfaocrCbe  a  joint 
fond,  proportioned  to  their  property,  and  under- 
write each  others  property  respectively,  and  are 
only  liable  to  loaaes  in  their  proportions  of  the 
fond,  the  insurance  l<  not  illegaL  Harriwm  v. 
Milhtr.  2  E«p.  513 :  7  Term  Rep.  340.  n. 

A  policy  in  the  cnmmoa  form  by  an  insurance 
dab.  where  the  members  are  not  responsible  for 
the  si^tlvency  of  each  other,  b  valid,  althouzli 
the  sums  which  they  respectively  insure  are  not 
Sfjeei6ed  on  the  face  of  the  policy.  Ihic^ll  v. 
Mwm.  4  Camp.  166. 

lAtb  laoaxvaoo  CooiptJiy— Maxme  lassmoo 
PollciM — ^ntn  ^Ireo.] — ^A  company  was  formed 
to  carrv  on  life  insurance  bosiness.  Afterwards, 
at  an  extraordinaiy  general  meeting,  resolutions 
were  passed  to  enable  it  to  carry  on  marine 
insurance  business.  A  deed  extencUng  the  pur- 
poses of  the  company  was  executed  by  some  of 
the  shareholders,  and  notices  were  sent  to  all 
upon  winding  up  of  the  company  : — Held,  that 
there  had  been  no  such  acquiescence  by  share- 
holders as  would  entitle  holders  of  marine  policies 
to  prove  in  respect  of  them.  Pkcrmix  la/r  Assvr^ 
ance  Co,.  In  rr.  Hurge* amd  Stork's  Casr.23.  &  H. 
441  :  31  L.  J..  Ch.  749 ;  10  W.  R.  816. 

A  life  insurance  company  cannot  by  a  resolu- 
tion at  extraordinary  general  meeting  enable 
itself  to  i&sue  marine  policies.  Hawtbro  v.  HwU 
and  Landom  Fire  AsMmramre  Co^  3  H.  &  N.  789  ; 
28  L.  J..  Ex.62.  See  aL>o  Phtenlr Life A»4mramer 
Co^  In  re,  supra. 


2.  ACTIONS  FOB  COXTBIBUTION. 

Manager  oaaaot  malntaii  Action.] — An  asso- 
ciation of  shifiowners  was  formed  for  the  mutual 
assurance  of  shifis  belonging  to  its  members. 
The  regulations,  subject  to  which  the  [)olicies 
were  effected,  provided  for  the  creation  of  a 
general  fund  by  payment  of  premiums  by  the 
several  members,  and  when  these  should  be  found 
insufficient,  by  payment  of  contributions  in  the 
shape  of  a  |)ercentage  on  the  sums  insured,  and 
a  manager  (not  a  member  of  the  association)  was 
appointed  by  a  power  of  attorney  which  author- 
ised him  to  sign  (jolicies  for  and  in  the  names  of  the 
members  of  the  association,  and,  "  in  their  several 
and  respective  names,*'  to  demand  and  sue  for  all 
sums  which  shoiUd  become  due  and  payable  for 
premiums  and  contributions  from  them  : — ^Held, 
that  the  manager  could  not  maintain  an  action 
against  a  member  for  premiums  due  from  such 
member,  or  for  moneys  paid  by  the  manager  out 
of  the  funds  of  the  association  in  respect  of  such 
member's  share  of  losses  due  to  other  members. 
Gray  v.  Pearson,  L.  R.  5  C.  P.  568 ;  23  L.  T. 
416. 

The  manager  of  a  mutual  insurance  associa- 
tion cannot  maintain  an  action  for  contributions 
due  under  the  rules  from  any  member,  although 
those  rules  have  been  agreed  to  by  the  member 
and  profess  to  give  such  a  power.  Erans  v. 
Hooper,  45  L.  J.,  Q.  B.  206  ;  1  Q.  B.  D.  45  ;  33 
L.  T.  374  ;  24  W.  R.  226— C.  A. 

Juiodiotion  of  Conrt  of  Cbanoory.] — In  a 

mutual  marine  insurance  company,  where  the 
members  are  numerous,  a  court  of  equity  has 
jurisdiction,  on  a  loss,  to  enforce  contribution 
and  payment  of  it,  cither  where  the  amount  ha» 
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already  been  ascertained,  umier  the  rules,  by 
arbitration,  or  where  it  has  not  been  so  ascer- 
tained.    TaijUrr  v.  Dean,  22  Beav.  429. 

Where  the  rules  of  a  mutual  insurance  com- 
pany provide  that  a  member  making  default  in 
payment  of  contributions  shall  forfeit  all  claims 
for  losses  or  average  under  liis  policies,  but  shall 
remain  liable  for  contributions,  a  member  making 
default  cannot  in  an  action  for  contributions 
counterclaim  for  losses  and  averages  sustained 
by  him.  Murine  Muttud  iMUrance  Co,  v.  Yoting, 
43  L.  T.  441  ;  4  Asp.  M.  C.  357. 

The  policy  coupled  with  the  rules  and  articles 
of  the  company  constituted  a  contract  between 
the  defendants  and  the  company,  and  not  only 
with  the  members  mentioned  in  the  policy.    Ih, 

Conditioii  Preoedent.] — A  policy  with  a  mutual 
association  contained  a  regulation  providing  that, 
if  a  ship  insured  in  the  association  should  be 
mortgaged  for  any  debt,  the  owner,  being  a 
member  of  the  association,  should  not  have  any 
claim  by  virtue  of  the  policy,  nor  should  any 
assignee  of  such  policy  have  any  claim  for  any 
loss,  unless  previously  to  such  loss  such  member 
should  have  delivered  to  the  secretary  an  under- 
taking in  writing  of  the  mortgagee  or  assignee 
to  pay  all  sums  which  might  thereafter  become 
due  from  such  member  in  respect  of  such  ship. 
In  an  action  upon  the  policy  for  a  total  loss,  the 
defendant  pleaded  that  the  ship  was  mortgaged, 
and  that  the  plaintiff  did  not,  previously  to  the 
hai)pening  of  the  loss,  deliver  to  the  secretary 
an  undertaking  of  the  mortgagees  to  pay  all 
moneys  which  might  thereafter  become  dae  from 
the  plaintiff  in  respect  of  the  ship.  The  plaintiff 
replied  that  the  defendant  had  notice  of  the 
mortgage,  and  afterwards,  without  requiring  the 
undertaking,  from  time  to  time  demanded  and 
received  from  the  mortgagees  all  sums  which 
Ijecame  due  from  the  plaintiff  in  respect  of  the 
ship,  and  the  contributions  for  which  the  plain- 
tiff, as  a  member  of  the  association,  became 
liable :  — Held,  that  the  replication  was  no  answer 
to  the  plea,  the  giving  of  the  undertaking  required 
by  the  regulation  being  a  condition  precetlent. 
mtijheit  V.  Tittdally  18  C.  B.  98. 

Neglect  to  Adjast.] — The  rules  of  a  mutual 
shipping  assurance  association  provided  that 
*'  in  case  of  its  becoming  necessary  to  make  any 
payment  in  respect  of  any  loss  or  damage  hap- 
))eiiiug  to  any  ship  insured,  the  amount  to  be 
borne  and  paid  by  each  member  of  the  associa- 
tion should,  upon  each  and  every  such  occasion, 
be  assessed  and  apportioned  by  the  committee, 
upon  and  amongst  the  members  of  the  association 
liable  to  contribute  thereto."  In  an  action  for 
loss  the  declaration  set  out  the  iK)licy  and  this 
rule,  and  alleged  that  the  plaintiff  had  always 
been  ready  and  willing  that  the  amount  to  be 
borne  and  paid  by  each  member  of  the  associa- 
tion in  resx)ect  of  the  loss  should  be  assesse<l  and 
ai)i)ortioned  by  the  committee  of  the  association 
according  .to  the  regulations  of  the  policy,  and 
that  the  plaintiff  hacl  requested  the  defendant  and 
the  committee  to  assess  and  apportion  the  same, 
but  they  had  neglected  and  refused  so  to  do, 
although  a  reasonable  time  for  that  pur|)ose  had 
long  since  elapsed,  and  alleged  as  a  breach  the 
nonpayment  by  the  defendant  of  his  proportion 
of  the  sum  insured  : — Held,  that  the  declaration 
did  not  shew  any  liability  on  his  part.  Wriffht 
V.  Ward,  24  L.  T.  439 ;  20  W.  R.  21 ;  1  Asp. 
M.  C.  25. 


Acyiiftiiieiit — When  a  Condition  Precedent  to 
Action.]  —  To  this  declaration  the  defendant 
pleaded,  first,  that  by  the  regulations  annexed  to 
the  iwlicy  it  was  declarecl  that  a  committee 
should  be  appointed,  who  should  meet  quarterly, 
at  the  discretion  of  the  managers,  to  audit  the 
accounts,  settle  claims,  and  order  payment  of  the 
same  by  the  managers*  draft ;  and  that  the 
managers  should  have  full  power  to  settle  all 
claims  on  policies ;  and  that  the  claim  of  the 
plaintiff  ha^l  not  been  settled  in  manner  pro- 
vided, nor  had  payment  of  the  same  by  the 
managers'  dmft  been  ordered  ;  and,  secondly, 
that  by  the  regulations  it  was  declared  that  all 
average  claims  should  be  adjusted  by  a  profes- 
sional average-stater,  acconling  to  the  usage  of 
Lloyd*s  ;  ancl  that  the  only  claim  of  the  plaintiff 
was  an  average  claim  within  the  meaning  of  the 
regulation,  and  that  it  had  never  been  adjusted 
as  provided  for,  and  the  plaintiff  had  never  been 
ready  and  willing  to  have  the  same  adjusted  :— 
Held,  that  the  pleas  were  good.    lb. 

Pleading — Setting  oat  Begnlations.] — ^Where 
the  regulations  of  an  association  of  shiix)wner8, 
combined  for  the  mutual  assurance  of  each 
other's  ships,  were  indorsed  on  the  back,  and 
were  declared  to  form  part  of  a  policy,  to  which 
the  shipowners  were  subscribei-s : — Held,  that 
the  declaration  in  an  action  for  a  loss  under  the 
policy  ought  to  set  out  the  regulations  as  well  as 
the  ix)licy.  Strong  v.  Iluli%  3  Bing.  315  ;  11 
Moore,  86 ;  4  L.  J.  (0.8.)  C.  P.  73. 

Member  of  Society  by  Estoppel.] — E.  had  an 

equitable  interest  in  a  ship,  and  afterwards 
received  a  tmnsfer  of  the  legal  interest  from  the 
registered  owner,  who  was  a  member  of  an  insur- 
ance society.  The  owner  insured  the  ship  with 
the  society  in  E.'s  name  by  a  policy  incor- 
porating the  mles  of  the  society,  and  providing 
among  other  things  that  every  insurance  effected 
should  be  valid  and  binding  from  noon  on  that 
day  until  noon  of  the  1st  January  then  next  fol- 
lowing. By  the  rules  persons  became  members 
only  by  signing  the  articles,  and  none  but  mem- 
bers could  insure  their  ships.  The  rules  also 
required  certain  notice  upon  sale  of  a  ship  or 
shares  thereof.  E.  had  never  signed  the  articles 
nor  given  notice  of  the  transfer  to  him  of  the  legal 
interest,  but  had  paid  contributions  claimed  from 
him  as  owner  by  the  society.  It  was  also  pro- 
vided by  the  rules  that  the  directors  should 
decide  claims  and  disputes  of  members,  and  that 
aggrieved  members  might  appeal  for  reconsidera- 
tion of  decisions,  first  to  the  directors  themselves, 
and  then  to  the  whole  society  ;  and  also  that  no 
member  should  be  allowed  to  bring  or  have  any 
action,  suit,  or  proceeding,  or  other  remedy 
against  the  society  for  any  claims  or  demands 
upon  or  in  res|)ect  of  the  society  or  the  members, 
except  as  therein  previded.  Upon  loss  of  the 
ship,  E.  was  refused  his  claim  upon  this  policy 
by  the  directors  twice,  but  made  no  appeal  tJ) 
the  whole  society  : — Held,  that  the  society  was 
estopped  from  disputing  E.'s  interest  in  the 
policy,  and  his  right  as  member  to  claim  upon 
it.  Edioards  v.  Aberayron  Mutual  Ship  Insur- 
ance Society,  1  Q.  B.  D.  663  ;  34  L.  T.  457  ;  3 
Asp.  M.  C.  154— C.A. 

Articles  of  Assoeiation  forming  part  of  Policy 

— Amount  Insured  not  to  exceed  Four-flftlis  of 

declared  Value — ^Vessel  of  greater  Value  tluui 

I  declared.] — A  policy  issued  by  the  respondents, 
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a  mutual  marine  insurance  corporation^Btipulatccl 
that  the  provisions  contained  in  the  articles  of 
association  should  be  deemed  part  of  the  policy. 
Among  the  provisions,  purporting  to  be  articles, 
indorsed  on  the  policy  was  the  following : — "  The 
sum  insured  on  any  one  steamer  shall  ...  in  no 
case  exceed  four-fifths  of  the  value  of  such 
steamer  .  .  .  and  it  shall  be  a  condition  of  this 
insurance  that  the  assured  shall  keep  one-fifth 
uninsured."  This  was  part  of  an  article,  which 
had  been  registered,  but  which,  for  want  of 
compliance  with  the  formalities  of  the  Ck)m- 
panies  Act,  was  invalid.  The  respondents  can- 
celled the  policy  because  the  appellant  had 
insured  his  steamer  with  them  and  another 
insurance  company  to  a  greater  amount  than 
four-fifths  of  her  value  as  declared  in  their  policy. 
The  vessel  was  lost.  In  an  action  on  the  policy  : 
— Held,  that  the  meaning  of  the  policy  was  that 
the  insurer  should  be  his  own  insurer  to  the 
extent  of  one-fifth  : — That  the  condition  was 
binding  as  a  contract,  notwithstanding  the 
invalidity  of  the  article  on  which  it  wa.s 
founded  : — That  it  was  not  open  to  the  appellant 
to  show  that  the  vessel  was  worth  more  than  the 
value  declared  by  the  policy.  Muirh^ad  v.  F»rth 
and  N(yrth  Sea  Steamboat  Mutual  Ingurance 
A«sn^  [1894]  A.  C.  72  ;  6  R.  59— H.  L.  (Sc.) 

Aetion  agaimt  Asiooiatioii  by  Penoa  not  a 
Xember.] — By  a  policy  of  marine  insurance  in 
the  form  of  a  deed-poll,  the  defendants,  a 
mutual  insurance  association,  covenanted  to  pay 
losses  upon  a  steamship  with  a  firm  described  in 
the  deed  as  "a  member."  Under  the  policy 
members  having  ships  entered  were  to  make 
good  losses  on  the  ship,  according  to  the  provi- 
sions of  the  articles  of  association  and  the  rules. 
One  rule  was  an  arbitration  clause,  by  which  the 
sum  to  be  paid  by  the  association  upon  any  claim 
was  to  be  settled  by  the  committee  ;  and  if  the 
member  agreed  to  accept  the  sum  so  settled,  he 
was  entitled  to  be  paid  in  the  mode  of  payment 
customary  to  the  association ;  and  in  case  of 
difference  the  matter  was  to  be  decided  by 
arbitrators,  to  be  appointe<l  by  the  committee 
and  the  member,  the  obtaining  of  a  decision  from 
whom  was  to  be  a  condition  precedent  to  the 
right  of  the  member  to  maintain  an  action  on 
the  policy.  The  memorandum  of  association  set 
out  that  the  association  was  established  for  the 
**  insurance  of  shijM  of  members,  and  of  ships 
which  the  members  may  be  authorised  to  assure 
in  their  own  names."  It  was  provided  by  the 
articles  of  association  that "  every  person  who, 
on  behalf  of  himself  or  any  other  person, 
insures  for  the  protection  of  any  ship  .  .  .  shall, 
as  from  the  date  of  the  commencement  of  such 
insurance  or  protection,  be  deemed  to  be  a 
member  of  the  association  *' ;  and,  further,  that 
'•  all  claims  in  respect  of  insurance  or  protection 
shall  be  made  ana  enforced  against  the  associa- 
tion itself,  and  not  against  any  member  thereof  ; 
but  the  association  shall  not  be  liable  to  any 
member  or  other  person  for  the  amount  of  any 
loss,  claim  or  demand  except  to  the  extent  to 
which  the  association  is  able  to  recover  from  the 
members  pr  persons  liable  for  the  same."  The 
plaintiffs  were  part  owners  of  the  ship  insured  in 
question,  and  brought,  in  their  own  names,  an 
action  on  the  policy  against  the  defendants  to 
recover  a  loss  on  the  ship  : — Held,  that  this  action 
could  not  be  maintained,  since,  under  the  policy, 
the  defendants  were  expressly  excluded  from 
liability  to  any  other  {x^rson  than  the  firm  therein 


describetl  as  a  "member."  Mantgoiuerle  v. 
United  Kingdom  Mutual  Steannthip  Asguranee 
Assn.,  60  L.  J.,  Q.  B.  429  ;  [1891 J  1  Q.  B.  370 ; 
64  L.  T.  323  ;  39  W.  R.  351  ;  7  Asp.  M.  C.  19. 

LUbiUty  to  Xember  who  hai  Sold  his  Ship.] 
— Agreement  between  shipowners  for  mutual 
assurance  of  each  other's  ships ;  a  withdrawing 
member  to  give  six  months*  notice ;  action 
against  one  for  a  loss.  Plea,  that  the  plaintiff 
had  parted  with  his  interest  in  the  ship  before 
the  loss.  Replication,  that  the  plaintiff  by  agree- 
ment with  the  purchaser  had  agreed  to  pay  him 
500/.  if  the  ship  was  lost  within  three  months  : 
— Held,  that  as  the  plaintiff  remained  contribu- 
tory, the  other  members  were  liable  for  his  loss. 
Reed  v.  'Oi/^,  3  Burr.  1512. 

Aetion  fn  ContribntJoni— Managing  Owner — 
Prineipal  and  Agent.]— The  managing  and  part 
owner  of  a  steamship  became  a  member  of  a 
mutual  insurance  association,  and  took  out  a 
policy  on  behalf  of  himself  and  his  cu-owners  in 
respect  of  the  ship.  By  the  articles  of  association 
every  person  was  deemed  to  be  a  member  ^'  who 
in  his  own  name,  or  in  his  name  as  agent,  insures 
any  ship  in  pursuance  of  the  regulations  of  the 
company,"  and  they  also  provided  that  the  funds 
require<l  for  the  payment  of  claims  should  "  be 
raised  by  contributions  from  all  the  members." 
By  the  policy  it  was  agreed  between  the  assured 
and  the  company,  "  that  without  prejudice  to 
the  rights  an(l  remedies  of  the  company  against 
the  said  }>ci'son  or  persons  effecting  this  insurance, 
as  a  member  or  members  of  the  commny,  in 
respect  of  this  insurance,  the  assured  shall  pay  to 
the  company,  in  lieu  of  premiums,  all  the  siuns 
and  contributions  which  the  company  are  entitled 
to  call  upon  the  said  person  or  persons  effecting 
this  insurance,  as  a  member  or  members  of  the 
company,  to  pay  to  the  company  in  respect  of 
this  insurance  acconling  to  the  articles  of  asso- 
ciation of  the  company,  and  that  the  provisions 
contained  in  the  said  articles  of  association  shall 
be  deemed  and  considered  part  of  this  {lolicy, 
and  shall,  so  far  as  regards  this  insurance,  be  as 
binding  upon  the  assured  as  upon  the  said  person 
or  persons  effecting  this  insurance."  Certain 
contributions  having,  in  accordance  with  the 
articles  of  association,  become  payable  by  the 
managing  owner  in  respect  of  the  ship,  and  the 
managing  owner  being  bankrupt,  the  association 
sued  the  other  owners  to  recover  the  contribu« 
tions : — Held,  that,  under  the  terms  of  the  policy, 
they  were  liable,  although  the  policy  was  effected 
by  the  managing  owner  alone.  Ocean  Iron 
SteanitJiip  Innurance  Asioeiatian,  v.  Leglie^  22 
Q.  B.  D.  722  ;  57  L.  T.  722  ;  6  Asp.  M.  C.  226. 

Iniuranee  by  Managing  Owner — Pliability  of 
ether  Owners  for  Contribution.] — H.  and  G.,  the 
managing  owners  of  a  steamship,  insured  her  in 
a  mutual  assurance  association  in  their  own 
names,  and  the  policy  was  expressed  to  be  '*  as 
well  in  his  or  their  own  names  as  for  and  in  the 
name  or  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  doth,  may,  or  shall 
appertain  in  part  or  in  all  subject  to  the  pro- 
visions hereinafter  contained."  The  consideration 
stated  in  the  policy  was  the  contributions  to  be 
paid  from  time  to  time  by  the  assored  for  losses 
and  averages  on  other  steamships.  Such  contri- 
butions having  become  payable,  the  association 
sued  the  part  o^imers  other  than  H.  and  G.  to 
recover  the  same : — Held,  that  these  part  owners 
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were  liable,  because  the  policy  was  made  on 
their  behalf,  and  they  were  "assured"  within 
the  meaning  of  the  policy,  and  were  expressly 
bound  by  the  consideration  clause  to  pay  these 
contributions.  Quaere,  whether  they  became 
members  of  the  association.  Great  Britain  100 
A  1  Steamnhip  Insurance  Assoc  tat  ion  v.  Wyllie, 
58  L.  J.,  Q.  B.  614  ;  22  Q.  B.  D.  710  ;  60  L.  T. 
916  ;  37  W.  R.  407  ;  6  Asp.  M.  C.  398— C.  A. 

Claimf  againit  Aisociatioa — ^Enforoement  in 
Equity — ^Ko  Poliey.] — ^A.  effected  an  insurance 
on  a  ship  with  an  association  by  executing  the 
deed  of  settlement  in  conformity  with  the  rules, 
but  di<l  not  obtain  a  policy  :  —  Held,  that  his 
remedy  against  the  association  for  the  amount 
due  u()on  the  insurance  was  not  by  action,  but 
by  a  bill  in  equity,  to  obtain  a  declaration  of  his 
right  to  specific  performance  of  the  engagement 
by  the  committee  to  pay.  Harvey  v.  Beckwith^ 
2  H.  &  M.  429  ;  10  L.  T.  632  ;  12  W.  R.  896. 

TTndiiolosed  Frincipal  not  Xember  of  Aisooia- 
tion.] — T.,  the  manager  and  part  owner  of  a  ship, 
became  a  member  of  a  mutual  insurance  associa- 
tion, and  took  out  a  policy  with  such  association 
in  respect  of  the  ship.  The  articles  of  association 
gave  power  to  the  committee,  in  oixler  to  provide 
funds  for  the  business  of  the  association,  fn^m 
time  to  time  to  direct  sums  to  be  paid  by  the 
members  ratably.  By  the  policy,  which  was 
made  by  the  association  under  their  seal,  the 
associatipn  agreed  with  T.  that  the  members 
thereof  should  according  to  the  articles  of  asso- 
ciation pay  and  make  good  losses  and  damages 
to  the  ship  occasioned  by  the  risks  insured 
against,  subject  to  a  proviso  that  the  association 
should  be  liable  only  to  the  extent  of  so  much  of 
the  funds  as  they  were  able  to  recover  from  the 
members  liable  for  the  same,  and  which  were 
applicable  for  the  purpose  of  paying  claims  under 
the  policy.  Certain  contributions  to  the  funds 
of  the  association  having,  in  accordance  with  the 
articles,  become  payable  by  T.  in  respect  of  the 
ship,  and  T.  being  bankrupt,  the  association  sued 
N.,  another  part  owner  of  the  ship,  for  such  con- 
tributions as  an  undisclosed  principal  of  T. : — 
Held,  that  the  effect  of  the  articles  of  association 
and  the  policy  being  that  the  hability  for  such 
contributions  was  imposed  on  members  only,  and 
N.  not  being  a  member  of  the  association,  he 
could  not  be  sued  for  such  contributions  as  an 
undisclosed  principal  of  T.  United  Kingdom 
Mutual  Steamship  Assurance  Association  v. 
Necill,  56  L.  J.,  Q.  B.  522  ;  19  Q.  B.  D.  110 ;  35 
W.  R.  746 ;  6  Asp.  M.  C.  226,  n.— C.  A. 

Ship  Iniured  without  Stamped  Poliey.]— See 
Barrow  Mutual  Ship  Insurance  Co,  v.  Ashiumer, 
ante,  coL  1030. 

And  see  3,  Rules,  infra. 

3.  Rules. 

Xortgages  by  Xembert.] — A  rule  of  a  mutual 
marine  insurance  association  provided  that  in 
case  of  a  mortgage  or  an  assignment  of  any 
vessel  insured  in  the  association,  the  mortgagee 
must  make  himself  personally  liable  to  pay 
premiums  : — Held,  that  the  rule  was  applicable 
to  a  depositee  who  was  assignee  of  the  policy 
within  the  meaning  of  the  rule.  Aleaeander  v. 
Gimpbell,  27  L.  T.  462  ;  1  Asp.  M.  C.  447— C.  A. 
Reversing,  41  L.  J.,  Ch.  478. 

The  rule  was  not  set  up  as  a  defence  by  answer : 
-^Held,  that  at  the  hearing  a  certificate  of  the 


ship's  register  could  not  be  produced  to  shew 
that  there  was  a  mortgage  of  the  ship  itself.   lb. 

A  shipowner  entered  into  an  agreement 
through  an  agent  with  sn  association  for  the 
insurance  of  his  ship,  and  by  the  agreement, 
signed  by  himself,  he  agreed  to  abide  by  the 
ndes  and  regulations  of  the  association,  a  copy 
of  which  rules  was  not  sent  to  him.  One  of 
these  rules  was  that  no  member,  whose  share  in 
a  ship  insured  in  the  association  should  be 
mortgaged,  should  have  any  claim  to  insurance, 
unless  previously  to  loss  such  member  or  mort- 
gagor should  have  delivered  to  the  manager  of 
the  association  a  deed  with  a  covenant  as  therein 
mentioned.  The  ship  was  lost  at  sea,  no  such 
delivery  of  a  deed,  as  required  by  the  stipula- 
tion, had  taken  place,  and  it  was  not  until  the 
shipowner  sent  in  his  claim  for  insurance  that 
he  had  actual  knowledge  of  the  rule : — Held, 
that  the  owner  must  have  imputed  to  him  a 
knowledge  of  the  rules  of  the  company  and  the 
onus  was  therefore  upon  him  to  apply  to  the 
mortgagees  for  the  guarantee  ;  and  as  there  was 
no  time  fixed  for  the  performance  of  that  duty, 
there  was  no  waiver  by  the  company  of  the  rule. 
Turnhull  v.  Wool/e,  9  Jur.  (N.s.)  57  ;  7  L.  T. 
483  ;  1 1  W.  R.  55. 

One  of  the  rules  of  a  mutual  marine  assurance 
society  provided  tliat  "  no  vessel  which  is  mort- 
gager! shall  be  insured,  unless  the  mortgagee  give 
a  written  guarantee  to  the  satisfaction  of  the 
committee  for  payment  of  all  demands  on  the 
vessel "  : — Held,  that  this  applied  only  to  a  ship 
mortgaged  at  the  time  of  effecting  the  insurance, 
and  that  it  did  not  render  a  guarantee  necessary 
when  a  ship  was  mortgaged  after  having  been 
insured.  Ifutchinsun  v.  Wriffht^  25  Beav.  444  ; 
27  L.  J„  Ch.  834  ;  4  Jur.  (N.S.)  749  ;  6  W.  R.475. 

Double  Iniurance— Xortgage  on  Ship,  Kotiee 
of  by  Member — ^Estoppel.] — By  one  of  the  iiiles 
of  a  mutual  marine  insurance  society  it  was 
provided  that  vessels  of  a  certain  class  should 
not  be  insured  for  more  than  three-fourths  of 
their  value,  and  that  "if  any  member  insure  or 
attempt  to  insure  elsewhere  any  ship  share  or 
shares  in  any  ship  already  insured  in  this  society, 
he  shall  be  liable  to  immediate  expulsion  and  to 
forfeiture  of  any  claim  or  demand  he  may  have 
against  the  society."  By  another  rule  it  was 
provided  as  follows  :  "  If  it  comes  to  the  notice 
of  any  member  that  any  vessel  or  share  of  a 
vessel  insured  by  the  society  is  mortgaged,  he 
shall  immediately  give  notice  in  writing  of  the 
name  and  address  of  the  mortgagee.  The  board 
of  directors  may  then  require  the  mortgagee  to 
give  such  security  as  they  deem  necessary  for 
the  payment  to  them  of  all  stuns  which  are  or 
may  become  due  on  account  of  such  insurance. 
If  such  notice  is  not  given,  or  if  the  mortgagee 
refuse  to  give  such  security  as  the  society 
requires,  the  member  in  whose  name  the  insur- 
ance is  registered  shall  during  the  existence 
of  such  mortgage  forfeit  all  claims  upon  the 
society  in  respect  of  such  vessel  or  share  to  the 
extent  of  such  mortgage  thereon."  P.,  on  behalf 
of  the  owner  of  the  ship  "  Bolina,"  insured  her 
in  the  defendant  society  for  600/.  P.  was 
entered  in  the  Society's  books  as  the  policy- 
holder, and  the  policy  was  issued  to  him.  'The 
"  Bolina "  was  at  the  time  when  the  instirance 
was  effected  insured  in  another  society  for  300/., 
of  which  insurance  the  defendants  had  know- 
ledge, and  the  sum  of  300/.  together  with  the 
600/.  above-mentioned  amounted  to  more  than 
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three-fourths,  but  less  than  the  whole  amount  at 
which  the  directors  of  the  defendant  society 
valued  her.    During  the  subsistence  of  the  policj' 
P.  became  aware  that  the  ''Bolina"  had  been 
mortgaged  by  the  owner  for  300Z.,  but  no  notice 
of  the  mortgage  was  ever  given  to  the  society. 
In  an  action  by  the  representatives  of  the  owner : 
— Held,  that  the  society,  after  issuing  the  policy 
of  insurance  on  the  "  Bolina "  with  the  know- 
ledge  that   she    was   insured   elsewhere,    was 
estopped  from  relying  on  the  rule  as  to  double 
insurance  ;  but  that  as  P.,  who  was  a  member  of 
the  society,  had  not  given  notice  of  the  mortgage 
of  which  he  had  knowledge,  the  amount  of  that  | 
mortgage  must  be  deducted  from  the  sum  pay-  < 
able  under  the  policy.    Jonejt  v.  Bangor  Mutual  I 
Shippifig  Insurance  Society ^  61  L.  T.  727  ;  6  Asp.  I 
M.  C.  460.  I 


Expulfion  of  Xember.] — A  member  received 
notice  of  expulsion  from  this  society  upon  the 
ground  that  nis  conduct  was  suspicious  without 
having  an  opportunity  of  meeting  any  charge 
brought  against  him.  The  committee  who  sent 
the  notice,  had  power  to  expel  any  member 
whose  conduct  they  deemed  to  be  suspicious. 
The  member  brought  an  action  for  damages 
against  the  members  of  the  committee,  alleging 
that  he  had  thereby  lost  the  benefit  of  his  insur- 
ance and  had  suffered  other  damages : — Held, 
by  Kelly,  C.B.,  Pollock  and  Amphlett,  BB.,  that 
the  declaration  shewed  no  cause  of  action  on  the 
ground  that  the  expulsion  was  void,  if  the  allega- 
tions were  true ;  by  Cleasby  and  Pollock,  BB., 
on  the  ground  that  the  declaration  did  not 
sufficiently  charge  mala  fides.  Wood  v.  Winid^ 
43  L.  J.,  Ex.  153 ;  L.  R.  9  Ex.  190 ;  30  L.  T. 
815  ;  22  W.  R.  709  ;  2  Asp.  M.  C.  289. 

Notice.] — By  the  rule  of  a  mutual  assurance 
society,  the  insured  was  bound  to  give  notice  to 
the  directors  of  any  change  of  the  captain  of 
his  vessel,  and,  in  case  of  default,  the  society 
was  not  to  be  liable  for  any  subsequent  loss.  By 
another  rule,  notices  to  members  sent  by  post 
were  to  be  effectual,  though  not  actually  received  : 
— Held,  that  the  directors  of  the  society  were 
members  within  the  latter  rule,  and  thai  a  notice 
of  a  change  of  captain  sent  to  them  by  post  was 
valid,  though  not  actually  received  by  them. 
Branford  v.  Hovoard^  35  Beav.  613. 

Contributioii  bj  Xembert.] — A  mutual  insur- 
ance association,  by  which  the  members  were  to 
insure  each  other's  ships,  and  to  bear  the  loss  in 
proportion  to  the  premiums  charged  against  each 
member,  and  by  which  the  manager  was  autho- 
rised by  power  of  attorney  to  recover  the  pre- 
miums, to  settle  all  losses,  and  to  draw  on 
members  for  their  several  projX)rtions  of  such 
losses,  issued  to  its  members  a  policy,  in  the 
ordinary  form  of  a  Lloyd's  policy,  with  the  rules 
of  the  association  indorsed  on  and  incorporated 
with  the  policy.  There  were  printed  in  the 
policy,  in  a  line  by  themselves,  the  words  "  twenty 
pounds  per  centum"  immediately  after  the 
acknowledgment  "  confessing  oui-selves  paid  the 
consideration  due  unto  us  for  this  assurance  by 
the  assured,  at  and  after  the  rate  of."  The  i*ules 
indorsed  contained  nothing  to  limit  the  liability 
of  the  memoers  to  20/.  per  cent.: — Held,  that 
notwithstanding  those  words  in  the  policy,  the 
liability  of  members  to  contribute  the  payment 
of  losses  was  not  limited  to  201,  per  cent.  Gray  v. 
Gihuon,  36  L.  J.,  C.  P.  99  ;  L.  R.  2  C.  P.  120 ; 
15  W.  R.  70. 


A.  and  B.  were  members  of  a  mutual  insurance 
society,  and  B.,  with  the  other  members  of  the 
society,  was  insured  to  A.  upon  his  ship  in  a  sum 
specified  in  a  policy,  subscribed  by  B.  and  the 
other  members  of  the  society.  Annexed  to  the 
policy,  and  forming  part. of  it,  were  the  following 
rules  : — The  members  of  this  association  shall 
severally,  and  not  jointly  or  In  partnership,  or 
the  one  for  the  other  of  them,  but  each  only  in 
his  own  name,  insure  each  other's  ships  from  the 
date  of  entry  of  each  until  noon  of  the  20th  of 
February  then  next,  and  from  that  time  until 
noon  of  the  20th  of  February  in  the  next  suc- 
ceefling  year,  and  so  on  from  year  to  year,  against 
all  losses.  In  order  more  readily  to  provide  for 
the  payment  \)f  claims,  the  managers  are  em- 
powered to  levy  contribution  of  one-fourth  part 
of  the  fixed  annual  premium,  which  shall  be 
drawn  for  in  a  prescribed  manner.  Provided 
always,  that  if  the  gross  amount  of  losses  and 
expenses  during  the  year  shall  happen  to  exceed 
the  amount  of  the  premiums  so  realLsed,  the 
deficiency  shall  be  made  good  by  an  additional 
percentage  which  the  members,  during  the  year, 
shall  be  bound  to  contribute  and  i)ay  to  the 
managers  ;  but  should  the  premiums  so  realised 
exceeil  the  losses,  then  the  surplus  shall  be  re- 
turned in  proportion  to  the  amount  of  ])remium 
respectively  contributed  by  them.  The  managers' 
drafts  on  the  members  of  the  association  for 
their  proportion  of  the  annual  fixed  premium, 
and  for  any  additional  percentage,  shall  be  duly 
accepted,  and  punctually  paid  when  due :  and 
if  any  member  shall  neglect  to  accept  any  such 
drafts,  or  to  pay  his  contributions,  on  receiving 
notice  from  the  managers,  his  respective  ship  or 
ships  shall  immediately  cease  to  be  insured  in 
this  association,  and  he  shall  thenceforth  forfeit 
all  claims  in  respect  of  any  loss,  under  his  policy  ; 
but  he  shall  still  remain  liable  to  contribute  to 
all  losses  and  averages  which  may  occur  during 
the  period  for  which  any  such  policy  was  origi- 
nally granted,  and  the  amount  due  fiom  any 
defaulting  member  shall  be  considered  as  a  debt 
due  to  the  managers,  and  shall  be  recoverable 
by  them  at  law  : — Held,  that,  on  the  true  con- 
struction of  the  rules  and  under  the  ciixiumstanoes 
as  they  appeared  on  the  record,  B.  was  not  indi- 
vidually liable.  Bedway  v.  Siceeting,  36  L.  J., 
Ex.  185  ;  L.  R.  2  Ex.  400  ;  16  L.  T.  495 ;  15 
\V.  R.  908. 

S.  made  an  application  in  writing  to  become  a 
member  of  a  mutual  assurance  association  in 
respect  of  an  insurance  for  300/.  upon  his  ship  ; 
the  ship  was  accepted  and  an  unstamped  copy 
of  a  y)olicy  returned  to  him.  By  the  regulations 
of  the  association  he  would  have  to  contribute 
to  losses  upon  the  ships  of  other  members.  No 
stamped  policy  was  ever  executed  by  him.  He 
contributed  to  losses  upon  some  ships  of  various 
members.  His  own  ship  sustained  an  injury,  but 
before  the  amount  of  the  loss  could  be  estimated, 
the  association  was  ordered  to  be  wound  up  : — 
Held,  that  he  was  not  a  contributoryi  as  the  un- 
stamped policy  could  not,  under  35  Geo.  3,  c.  63, 
be  received  in  evidence  of  his  agreement  to 
become  a  member.  London  Marine  Injturance 
Association,  In  re.  Smith,  Ex parte,^  L.  J.,  Ch. 
681  ;  L.  R.  4  Ch.  611  ;  21  L.  T.  97  ;  17  W.  R.  941. 

Bopayment  of  Promiiimi.]  —  An  association 
was  not  registered  under  the  companies  acts 
Persons  became  members  by  effecting  mutual 
policies  ;  members  were  empowered  also  to  effect 
"  special  rate  i^licies.'*    The  applicants  were  not 
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members,  but  had  taken  out  a  *^  special  rate 
policy,"  signed  per  procuration  by  J.  and  S.,  the 
managers,  who  gave  and  accepted  on  their  per- 
sonal liability  a  bill  of  exchange  for  the  amount 
assured.  In  a  similar  case,  the  amount  assured 
had  been  disallowed  by  the  appeal  court  as  a 
claim  made  on  the  association.  J.  and  S.  became 
insolvent,  and  their  acceptance  was  dishonoured. 
De  W.  &  Co.  claimed  that  the  amount  of  the 
premiums  should  be  repaid  them  by  the  mem- 
bers of  the  association  : — Held,  that  they  were 
not  entitled  to  have  the  premiums  repaid,  be- 
cause, first,  as  they  well  knew,  J.  and  8.  had  no 
power,  as  agents,  to  grant  such  a  policy  to  non- 
members  ;  and  secondly,  there  was  no  &ilure  of 
consideration,  as  J.  and  S.  had  made  themselves 
personally  liable.  Arthur  Average  Agsodation. 
la  re,  De  W'uiton's  Case,  34  L.  t.  942 ;  3  Asp! 
M.  C.  245. 

Arbitratioii  —  Proper    Hearing.]  —  In    an 

action  for  collision,  it  appeared  that  the  plain- 
tiff's vessel  and  the  defendant's  vessel  were 
insured  in  a  mutual  in8ui*ance  company,  by  the 
niles  of  which  it  was  provided  that,  in  the  event 
of  a  collision  occurring  between  two  vessels 
insured  in  the  company,  &c.,  the  owners  of 
such  vessels  should  immediately  submit  a  state- 
ment of  the  whole  circumstances  of  the  collision 
.  .  .  and  the  directors,  after  receiving  such 
statement,  should  have  power  to  arbitrate  on 
the  matter,  and  their  decision  should  be  final. 
The  plaintiff  gave  notice  of  the  collision  to 
the  secretary  of  the  company.  The  secretary 
obtained  statements  as  to  the  collision  from  the 
Uiaster  of  the  plaintiffs  vessel,  and  from  the 
master  of  the  defendant's  vessel.  A  meeting  of 
<lirectoi's  was  held,  at  which  the  defendant's 
master  was  present,  but  no  one  on  behalf  of  the 
plaintiff,  and  a  resolution  was  passed  that  the 
<lefendant's  vessel  had  not  been  in  collision  with 
that  of  the  plaintiff  : — Held,  that  there  had 
never  been  a  proper  hearing  of  the  case  by  the 
<lirector8 ;  that  the  resolution  passed  by  them 
was  therefore  not  an  arbitration  \^'ithin  the 
meaning  of  the  rule,  and  that  the  plaintiff  was 
not  estopped  by  it  from  bringing  an  action  for 
damage.  Semble,  that  the  rule  must  be  taken 
to  mean  that  it  should  be  a  condition  precedent 
to  an  arbitration  that  both  parties  had  agreed 
as  to  the  fact  of  a  collision  having  taken  place. 
7%«  Warwick,  15  P.  D.  189  ;  63  L.  T.661  ;  6  Asp. 
M.  C.  545. 


Estoppel  —  Condition  Precedent.]  —  A. 


effected  in  a  mutual  insurance  company  a  policy 
of  insurance  on  ship,  one  of  the  conditions  of 
which  was,  that  the  sum  to  be  paid  to  any 
insurer  for  loss  should,  in  the  firet  instance,  be 
ascertained  bv  the  committee  :  but  if  a  difference 
should  arise  between  the  insurer  and  the  com- 
mittee, *'  relative  to  the  settling  of  any  loss,  or 
to  a  claim  for  average,  or  any  other  matter 
relating  to  the  insurance,"  the  difference  was  to 
be  referred  to  arbitration,  in  a  way  pointed  out 
in  the  conditions :  "  provided  always,  that  no 
insurer  who  refuses  to  accept  the  amount 
settled  by  the  committee  shall  be  entitletl  to 
maintain  any  action  at  law  or  suit  in  equity 
on  his  policy,"  until  the  matter  has  been 
<lecided  by  the  arbitrators,  and  "then  only 
for  such  sum  as  they  shall  award"  ;  and  the 
obtaining  the  decision  of  the  arbitrators  was 
declared  a  condition  precedent  to  the  main- 
taining of  an  action  : — Held,  that  these  con- 


ditions were  lawful,  and  that  (even  should 
the  difference  relate  to  other  mattera  than 
those  of  mere  amount)  till  award  made  no 
action  was  maintainable.  Scott  v.  Avery,  5 
H.  L.  Cas.  811 ;  25  L.  J.,  Ex.  308  ;  2  Jur.  (N.s.) 
815  ;  4  W.  R.  746.  But  see  as  to  fraud  on 
questions  of  law.  Alexander  v.  Camphell,  27 
L.  T.  462  ;  1  Asp.  M.  C.  447— C.A.  Iteversing41 
L.  J.,  Ch.  478. 

Limited  by  Guarantee— Limitation  of  Liability 
—  Xemben  having  Twofold  Liabilitjfj — A 
mutual  marine  insurance  association  was  incor- 
porated, under  the  Companies  Act,  1862,  as  an 
association  limited  by  guarantee.  The  memo- 
randum of  association  declared  that  every  mem- 
ber undertook  to  contribute  to  the  assets  of  the 
association,  in  the  event  of  its  being  wound  up, 
a  sum  not  exceeding  bl,  for  the  payment  of  the 
debts  and  liabilities  of  the  association,  and  the 
costs,  charges  and  expenses  of  winding  it  up, 
and  for  the  atljustment  of  the  rights  of  con- 
tributories  amongst  themselves.  The  defendant 
entered  his  ship  to  be  insured  in  the  association, 
and  by  the  rules  of  the  association  he,  by  so 
doing,  also  became  an  insurer  of  the  ships  of 
other  members  of  the  association  who  entered 
their  ships  in  the  same  class.  While  the  defen- 
dant continued  to  be  a  member  the  association 
was  wound  up.  In  an  action  brought,  pursuant 
to  the  rules  of  the  association,  to  recover  from 
the  defendant  a  sum  of  35Z.  as  contribution 
towards  losses  incurred  by  other  members  insured 
in  the  same  class  as  that  in  which  he  had 
entered  his  ship,  the  defencLant  contended  that 
his  liability  was  limited  by  the  memorandum  of 
association  to  a  sum  of  5/. : — Held,  that  the  limit 
of  hi.  only  applied  to  the  liabilities  incurred  by 
the  defendant  as  a  member  to  the  association, 
and  that  his  liability  as  an  insurer  towards  the 
other  members  of  the  association  who  entered 
their  ships  in  the  association  was  not  limitetl  to 
that  amount.  Lion  Mutval  Marine  Indira ncn 
Association  v.  Tucker,  53  L.  J.,  Q.  B.  185 ;  12 
Q.  B.  D.  176  ;  49  L.  T.  764  ;  32  W.  R.  546— C.  A. 

Annual  Policies— Porfeiture  for  Konpayment 
of  Contribution — Set-off  of  Contribution  against 
Loss.] — By  the  rules  of  a  marine  insurance  asso- 
ciation the  members  insui^  each  other's  ships 
from  noon  of  February  20  in  any  year,  or  frem 
the  date  of  entiy  of  a  vessel  until  noon  of 
Febi-uaiy  20  in  the  succeeding  year ;  and  the 
managere  were  empowered  to  levy  contributions 
of  one-fourth  part  of  the  estimated  annual 
premium  quarterly  in  each  year,"  such  premiums 
of  insurance  to  form  a  fund  for  the  payment  of 
claims,  and  if  any  member  should  refuse  to  pay 
his  contributions  thereto,  his  ship  should  cease 
to  be  insured,  and  he  should  thenceforth  forfeit 
all  claims  in  ixispect  of  any  loss.  On  the  5th 
April,  1881,  a  loss,  incurred  in  the  year  1880-1 
ui)ou  a  ship  belonging  to  the  plaintiff,  and 
insured  in  the  association,  was  fixed  by  an 
average-adjuster  at  180^.  A  call  of  41/.  10*., 
made  on  the  plaintiff  on  the  5th  May,  1881,  for  the 
second  quarter  of  1881-2,  was  by  mutual  consent 
set  off  against  the  loss.  On  the  13th  May,  1881, 
the  association  paid  the  plaintiff  100/.  on  further 
account  of  the  loss.  On  the  23rd  June,  1881,  a 
call  was  made  on  the  plaintiff  of  52/.  16*.  %d., 
and  on  the  5th  July,  1881,  another  call  of  31/.  4*. 
The  plaintiff  having  tendered  the  balance  due 
from  him,  the  association  refused  to  accept  it, 
and  during  the  pendency  of  an  action  to  recover 
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the  full  amount  of  the  two  calls  one  of  the 
plaintiffB  ships  insured  in  the  association  was 
wholly  lost: — Held,  on  case  stated,  that  the 
plaintiffs  ship  did  not  cease  to  be  insured,  and 
that  he  had  not  forfeited  his  claim  in  respect  of 
the  loss.  Williams  v.  BritUh  Marine  ifutnal 
iMuraTice  Axsorhtion,  57  L.  T.  27  ;  6  Asp.  M.  C. 
184.  And  seel, AcTiOKB  for  Contribution, 
supra. 

4.  Winding-up. 

Claim  bj  Creditor — ^Admission  in  Booki.] — A. 

insured  a  ship  in  a  mutual  insurance  association 
in  1863,  and  the  policy,  which  was  not  stamped, 
was  annually  renewed  up  to  the  year  ending 
March,  1868.  In  February,  1868,  the  ship,  with 
A.  on  boanl,  was  lost  at  sea.  The  loss  of  the  ship 
was  reported  to  the  association,  and  from  entries 
in  the  minute  books  the  money  due  upon  the 
policy  was  raised  by  order  of  the  committee,  but 
i*etained  by  the  secretary  until  a  personal  repre- 
sentative to  A.  had  been  appointed.  The  company 
was  orderetl  to  be  wound  up  in  January,  1870, 
and  A.'s  widow  obtainc<l  letters  of  administration 
to  him  in  December,  1871.  Uiwn  a  claim  by  the 
widow  under  the  winding-up  for  the  amount 
secured  by  the  policy  : — Held,  that  there  was  a 
sufficient  admission  of  liability  in  the  books  of 
the  company  to  enable  the  widow  to  recover  as  a 
creditor  for  the  amount  secured  by  the  policy, 
although,  from  the  absence  of  a  stamp,  the  policy 
itself,  uix)n  which  the  claim  arose,  could  not  be 
given  in  evidence.  Teignmovth  and  General 
Mtttiud  Shipping  Association,  In  rr.  Martinis 
Claim,  41  L.  J.,  Ch.  679  ;  L.  R.  14  Kq.  148  ;  26 
L.  T.  684  ;  1  Asp.  M.  C.  325. 

Coatrlbutories — Eyidence.] — B.  &  Co.,  by  letter, 
authorised  the  managers  of  a  mutual  marine 
insurance  association  to  insure  a  ship  with  the 
association,  and  unflertook  to  abide  by  the  rules 
and  regulations  thereof.  By  the  rules,  each 
insurer  became  liable  to  contribute  to  the  lost^cs 
of  any  other  insurer  in  certain  proportions.  In 
pursuance  of  the  authority  given  by  B.  k,  Co., 
a  duly  stamped  policy  was  issued  to  them,  which, 
however,  contained  no  reference  to  the  rules  : — 
Held,  that  the  letter,  although  not  stamped,  was 


admissible  in  evidence,  and  that  B.  k  Co.  were 
contributories.  Albert  Average  Association,  In 
re,  Bhjth's  Case,  L.  R.  13  Eq.  529  ;  20  W.  R.  504. 

BemoTal  of  Coatributory.]— An  unregistered 
mutual  marine  assurance  association  was  ordered 
to  be  wound  up  in  187U.    A  rule  of  the  assocla* 

I  tion  provided  that  any  policy-holder  should  cease 
to  be  a  member  forty-eight  hours  after  the  loss 
of  his  ship.  A.  had  ceased  to  be  a  member  under 
this  rule  in  1867,  but  a  part  of  the  sum  insured, 
by  his  policy  was  still  due  at  the  date  of  the 
winding-up.  A.  proved  his  debt  in  the  winding- 
up,  was  put  upon  the  list  of  contributories,  and 
paid  a  call.  In  1875  all  the  policies  were  held  to 
be  illegal,  and  all  the  debts  of  the  company  were 
consequently  expunged,  except  42^.  due  to  outside 

j  creditors.  On  an  application  by  A.  to  have  his 
name  removed  from  the  list  of  contributories  : — 
Held,  that  it  could  not  be  so  removed,  and  that 
he  was  liable  to  contribute  to  the  costs  of  the 
winding-up.  Queen's  Average  Association^  In  re, 
Lynes,  Ex  paHe,  38  L.  T.  90  ;  26  W.  R.  432  ;  3 
Asp.  M.  C.  576. 

Xutnalllarine  InBoranco  Aasociation — Bights 
of  Creditors  and  Contributories  intor  so.] — Order 
made  for  winding  up  an  unregistered  mutual 
marine  insurance  association  : — Held,  that  the 
order  did  not  affect  the  contract  matle  between 
the  parties  ;  that  the  liability  of  each  member 
extended  only  to  the  payment  of  such  propor- 
tions as  the  rules  prescribed  of  the  various  losses 
that  occurred  during  the  subsistence  of  his  policy  : 
that  payment  to  the  secretary  discharged  each 
member  to  the  extent  of  such  payment ;  that 
outside  creditore  were  creditors,  not  of  the  asso- 
ciation or  of  the  membera  collectively,  but  of  the 
persons  who  ordered  goods  or  services  ;  that  the 
costs  of  winding-up  were  to  be  borne  by  payers 
and  receivers  ratably  according  to  the  amounts 
paid  or  received  by  them  res{)ectively.  London, 
Marine  Assurance  Association,  In  re,  Andrew's 
!  and  Alexander's  Case,  Cliatfs  Qtsc,  CoolCs  CaMC, 
Crew's  Case,  L.  R.  8  Eq.  176  ;  20  L.  T.  943  ;  17 
W.  R.  784. 

And  see  Arthur  Average  Asswuation,  45  L.  J., 
Ch.  346 ;  3  Ch.  D.  522  ;  34  L.  T.  388 ;  24  W.  R.  514  ; 
supra,  col,  1035. 
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ABANDONMENT, 

freight,  payment  of,  on,  384 

insurance,  generally,  1277—1297.     See  Insurance. 

notice  of,  1277—1283 

of  voyage,  1211 

ACCEPTANCE, 

of  notice  of  abandonment,  1282 

ACCIDENT,  INEVITABLE, 
collision,  703 

costs,  858 

ACTION, 

for  collision,  837 — 864.     See  Collision. 

contribution,  insurance  company,  1352 

demurrage,  492,  493 

damage  to  cargo,  550,  968 

freight,  427 

limitation  of  liability,  749 

mortgage  money,  188 

premmms,  1309 
on  charterparty,  297 

policy,  1314—1330.     See  Insurance. 

ADJUSTMENT  OF  LOSS, 
computation,  1255 
effect  of,  1262 
persons  adjusting,  1253 

ADMIRALTY,  LAW  AND  PRACTICE, 
amendment,  975,  1001 
appeals,  to  Court  of  Appeal,  1010 
Privy  Council,  1012 
from  County  Court,  1014 
appearance,  974,  975,  (Addenda)  976,  1014—1016 
appraisement,  984 
arrest,  976 
assessors,  849,  998 
bail,  981 
beaconage,  951 

bottomry,  929.    Aiid  see  Bottomry. 
breach  of  contract,  968 
breaking  arrest,  981 

Chancery  jurisdiction  in  Admiralty,  46,  52,  291,  936 
consolidation,  salvage  suits,  1001 
co-ownership,  929,  957.    And  see  Owners. 
costs,  collision,  855 — 868 

generally,  1017,  (Addenda)  1020 
of  appeal,  1024 
reference,  1022 
colours,  illegal,  951 
Coui-ts  of  Admiralty,  Cinque  Ports,  945 

Consular  Courts,  946 
High  Court,  948 
Passage  Court,  945 
Vice  AdmiralQr  Courts,  946 
damage  to  cargo,  968 
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ADMIRALTY,  LAW  AND  I^RAOIlCI^-corUmued. 
default  proceedings,  987 
disbursements,  89,  952 
discovery,  995 
droits,  950 

enlistment,  foreign,  951,  (Addenda)  951 
evidence,  1000 
execution,  1007 
inspection,  995 

iiiten-ogatories,  997,  (Addenda)  997 
judgment  and  decree,  1007 
jurisdiction,  assault,  925 

collision,  887 

foreiguei-s,  foreign  ships,  124,  758,  &38,  924, 

locality,  922,  (Addenda)  922 

loss  of  life.  925 

maritime  lien,  923.     And  see  Collision. 

mortgage,  193,  925.     And  see  MomaxGK 

l^ersonal  injury,  925 

prohibitions,  926—936 

salvage,  593,  660 

subject-matter  of,  921 
jury,  1002 

law  applicable  in  Admiralty,  948 
necessaries,  960 — 967.     See  Necessaries. 
particulars,  995 
parties,  973 
piracy,  930,  971 

pleadings,  226,  993.    And  see  Collision. 
possession,  53,  955 
practitioners,  971 
preliminary  Act,  842,  992 
prize,  931,  951 

proceedings  in  actions,  various,  1004 
prohibitions,  926—936 
reference,  1QQ5,  (Addenda)  1005 
registrar,  office  of,  948 
resti*aint,  54,  953 
right  to  begin,  1003 
•  sale,  164,  984 
security  for  costs,  864,  1009 
slave  trade,  971 
stay,  989 
tender,  669,  1003 
transfer,  989 

wages,  89,  93,  106,  126,  952.     Sec  Wages. 
wreck,  948 

writ,  975,  (Addenda)  840,  975 
wi'ongfully  suing  in  Admiralty,  action  lor,  926 

ADVANCE  NOTE,  117,  125 

ADVANCES, 

building  ship,  17 

insurance  of,  1130 

to  seamen,  advance  note,  117,  125 

AGENT, 

insurance  by,  1046 

knowledge  of,  concealment^  insurance,  1185 

salvage  by,  621 

AGREEMENT, 

apportionment  of  salvage,  651 

salvage,  653 

unfair,  setting  aside,  salvage,  652,  653 

seamen's  wages,  118,  137 
ALTERATION, 

of  charterparty,  254 
policy,  1041 

AMENDMENT, 

Admiralty  practice,  633,  1001 
of  writ,  (Addenda)  840,  976 
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ANCHOR, 

collision,  when  at,  695 

coming  to  an,  692 
ready  to  let  go,  693 

ANCHORAGE  DUES,  885 

APPEAL, 

Admiralty,  to  Court  of  Apijeal,  1010 

Privy  Coimoil  or  House  of  Lords,  1012,  (Addenda)  1012 
from  County  Court,  1014,  (Addenda)  1016 
costs,  860,  1024 
salvage  award,  amount,  644 

APPEARANCE, 

Admiralty  practice,  975 

default  of,  841,  (Addenda)  975 

APPORTIONMENT,  SALVAGE,  647 
agreement  to  apportion,  651 

APPRAISEMENT,  632,  984 

APPRENTICES, 

salvage,  entitled  to,  621 

ARBITRATION, 

insurance,  action  on  i»olicy,  1323 

ARREST, 

Admiralty  practice,  976 
breaking,  981 
cargo,  720 

ASSAULT, 

Admiralty  jurisdiction,  925 

ASSESSORS,  849,  998 

ASSIGNMENT, 

of  bill  of  lading,  343 
cargo,  541 
freight,  892,  443 
|K)licy,  1311 
salvage,  658 

ship,  right  to  freight,  392 
wages,  111 

ASSOCIATION,  INSURANCE,  1350,  1363.    -S'w  Company,  Iksurasce. 

ATTORNEY, 

sale  of  ship  by,  159 

AUTHORITY, 

of  master  over  seaman,  136 

to  sell  ship,  87,  160,  1297 
cargo,  87,  523,  1301 
to  bottomry,  206 

AVERAGE,  GENERAL, 
action  for,  practice,  591 
Admiralty  jurisdiction,  592 
average  act,  580 
bond,  590 
statement,  590 
bill  of  lading,  provisions  as  to,  313,  327 
cargo  sold  for  repairs,  582 

forwarding  and  salving,  582 
contribution,  law  applicable,  588 
manner,  588 
what  contributes,  588 
who  contributes,  588 
firp,  585 

insurance,  general  average,  loss,  1240 
jettison,  586 

port  of  refuge  expenses,  583 
siiars  sacrificed,  581 
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AVERAGE,   PARTICULAR, 
warrauty  against,  1247 

AWARD,   SALVAGE,   631,  844.     See  Salvage. 

BAIL, 

collision,  841 
generally,  981—984 
insufficient,  850 
release  on,  (Addenda)  951 

BANKRUPTCY, 

of  builder  of  sliip,  20 

purchaser,  21 
insurance^  action  on  policy,  1834 
broker,  1342,  1344 

BARRATRY, 

by  master,  106 
insurance,  effect  of,  1100 

proof  of,  1100 

what  is,  1097 

who  can  commit  1099 

BEACONAGE,  951 

BILL  OF  EXCHANGE, 

bill  of  lading,  drawn  against,  358,  359,  363 
fi-ei^jht,  payment  by,  413 

BILL  OF   LADING, 
assignment  of,  343 
bill  of  exchange,  drawn  against,  359 
charterparty,  provisions  in,  as  to,  278,  308,  317 
construction,  306 
currency,  305 
effect,  314 

evidence  of  usage,  807 
exceptions  in, 

generally,  325—343 

negligence,  333 

perils  of  the  sea,  328 

various,  338 
forged,  366 
form,  304 
freight,  provisions  as  to,  310.     Sec  Fueight. 

payable  by  indorsee,  402 
indorsement,  conditional,  359 

effect  of,  demurrage,  451.    See  Demurrage. 

freight,  402 
generally,  318,  343—350 
liability,  statutory  limit,  328 
lien  for  demurrage,  491 

fireight,  428—443.    Sec  Fkeight. 

of  shipping  agent,  366 
master,  signature  by,  314 
maters  receipt,  318 
non-production  of,  demurrage,  479 
pledging,  865 
presentation,  313 
propertv  passing  by,  350 
revocation,  305 
statements  in, 

date  of  shipment,  319 

quality  of  goods,  319 

quantity  of  goods,  319 
transfer  of,  343—350 

BOARD  OF  TRADE  PROCEEDINGS, 
Marine  Board  inquiries,  876 
unseaworthy  ships,  detention  of,  877 
wreck  inquiries,  874 

BOTTOMRY, 

Admiralty  jurisdiction,  225,  929.     See  Bottomry. 
costs,  228 
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BOTTOM  RY—awi^ini«^. 

instruments  amounting  to,  195 

validity,  198 
interest,  228 
items  allowed,  214 
.iurisdiction,  225 
law  applicable,  213 
loss  or  repayment,  condition  of,  221 
marshalling,  220 

master,  authority  to  bottomry,  206 
practice,  225 
priorities,  216 

BROKER, 

insurance  broker, 

authority  to  pay  loss,  1340 

receive  loss,  1340 
duty  of,  1336 
employment,  1835 
liability,  generally,  1336 

for  policy- moneys,  1844 
lien  of,  1346 
retainer  of,  1335 
remuneration,  1344 
set-off  by,  1342 
passage  broker,  873 
shipbroker,  914—920 

BUILDING  OF  SHIP, 
advances  for,  17 
bankruptcy  of  builder,  20 

purchaser,  21 
contract  for,  14 

CANCELLATION, 

of  bill  of  lading,  305 
charterparty,  254 
policy,  1040,  1303 

CAPACITY  OF  SHIP, 
warranty  of,  270 

CAPTURE, 

abandonment  on,  1289 
freight  payable  oo,  375 
insurance  against,  1176 
proof  of,  1108 
what  is,  1104 

CARGO, 

action  for  loss  or  damage,  550,  555,  968 

damages,  558 

parties,  550 

proof  of  loss,  553 

negligence,  553 
receipt,  552 
Admiralty  jurisdiction,  555,  968 
arrest  of,  720 
assignment  of,  541 

authority  of  master  to  sell,  87,  523,  1301 
bottomry  of,  195—239.     See  Bottomry. 
damage  to  cargo,  action  for,  550,  555,  968 
deck  cargo,  502,  1130,  1207 
discharge,  manner  of,  527 

place,  535 

time,  527 
fitness  for  shipment,  501 
freight     See  Freight. 
full  and  complete,  494 
insurance,  amindonment,  effect  of,  1294 

condition  of,  concealment  as  to,  1191 

interest  of  assured,  1118 

sale  of,  by  master,  1301 

warranty  as  to.  1177 
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CARGO — continued, 
jettison,  541,  1130 
lien,  24,  428,  491,  561 
loading,  custom  as  to,  508 

lighters,  510 

manner,  508 

place,  511 

refusal  or  neglect  to  load,  513 

return  cargo,  511 
mortgage  of,  541 

notice  of  arrival,  ready  to  load,  504 
receipt,  proof  of,  552 
redelivery,  demanded  by  shipper,  519 
reshipment,  520,  521 
refusal  to  receive,  537 
return  cargo,  511 
sale  of,  87,  523,  541,  1301 
short  delivery,  freight,  380 

stoppage  in  tranaUu,  565 — 580.     See  Stoitage  in  Tkansitu. 
stof/age,  duty  of  master,  516 

by  stevedore,  515 
sufficiency  of,  494 
transhipment,  520,  521 
various  matters  as  to,  564 
warehousing,  538 

CARRIER, 

liability  of  shipowner,  as  common,  74,  (Addenda)  74 

upon  contract,  74.    See  Chaeterparty,  Bill  of  Lading. 
to  passenger,  78.    See  Passenger. 

CERTIFICATE, 
of  master,  106 

ship's  register,  80,  seq. 
seaman,  character,  137 

CESSER  CLAUSE, 

chaiterparty,  demurrage,  or  freight,  402,  446 

CHANCERY, 

jurisdiction,  Admiralty,  46,  52,  291,  936 
insurance,  1200,  1334 

CHARACTER,  CERTIFICATE  OF,  137 

CHARTERER, 

liability  of,  generally,  292 

for  demurrage,  446 
freight,  400,  402 
salvage,  right  to,  620 

CHARTERPARTY, 
alteration  of,  254 

bill  of  lading,  provisions  as  to,  278 
cancellation  of,  254 
cesser  clause,  402,  446 
conditions,  256 
construction  of,  236,  252 
damages,  breach  of,  297 
demise  of  ship,  294 
enforcing  in  equity,  291 
evidence,  252,  297 
exemptions  from  liability,  273 
form  of,  236 

frost  preventing  loading,  245 
law  applicable,  240 
legality  of,  235 
liability  of  agent,  292 

charterer,  292 
loss  of,  collision,  damages,  732 
parties,  230 
|ierformance  of, 

deviation  and  delay,  286 

hostile  or  blockaded  port,  281 

nominating  port,  280 
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CUARTKUPAKTY—cotUinued. 
pleadings,  297 

proceeding  to  a  port,  or  as  near  thereto,  &c.,  2i2 
provisions  of,  various,  247 
sailing,  246,  265 
warranty  of  ship's  capacity,  270 

fitness  of  ship,  257 

generally,  256—278 

position  of  ship,  260 

sailing,  260 

seaworthiness,  257 

CLEARANCE, 

goods  shipped  after,  insurance,  1206 

COASTGUARDSMEN, 
salvage  by,  622 

COLLISION, 

anchor,  coming  to  an,  692 
ready  to  let  go,  693 
when  at,  695 
bail,  841,  850 

compulsory  pilot,  763 — 765.     See  Pir^ot. 
duties  of  crew,  774 
Ijilot,  771 
proof  of  pilot's  fault,  770 
crew,  sufficiency  of,  689 
costs,  855 — 864.     See  Costs. 
cross  action,  security  for  costs,  841 
damages,  726—788 
demurrage,  731 
loss  of  profits,  732 
interest,  729 
salvage  expenses,  730 
default  of  appearance,  (Addenda)  975,  988 
division  of  loss,  735 
foreign  ship,  758,  837 
foul  berth,  694 
getting  under  way,  696 
p;oing  about,  697 
inevitable  accident,  703 
jurisdiction,  837,  922 
launch,  collision  at,  696 
law  applicable,  foreign  ship,  758 
liability  of  harbour  authority,  722 
pilotage  authority,  722 
ship,  717—721 
shipowner,  714 
limitation  of,  738—754 
lien,  damage,  717 — 721 
limitation  of  liability,  738 — 754 
local  rules  of  navigation,  827 — 836 
look-out,  691 

negligence,  generally,  685 — 701 
proof  of,  701 
various  cases,  698 
pilot,  action  against,  839,  (Addenda)  839 
practice, 

costs,  855—864 
evidence,  847 
generally,  837—855 
inspection,  846 
interrogatories,  846 
parties,  725,  840,  (Addenda)  840 
pleadings,  843 
preliminary  Act,  842 
proof  of  negligence,  701,  770 
recovery,  persons  entitled  to,  725 
regulations,  generally,  785 

cases  on  specific,  787 — 827,  (Addenda)  799 
res  insufficient,  850 
running-down  clause,  insurance,  1082 
speed,  690,  799 

s.  44 
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COLLISION— «m^inw«?. 

sunken  ship,  damage  by,  689,  721 

tug  and  tow,  754 

wrong  act  of  other  ship,  698 

COLOURS,  ILLEGAL,  951 

COMMISSION, 

insurance  broker,  1344 
shipbroker,  167 

COMPANY,  INSURANCE, 

contribution,  winding-up,  1352 
legality,  1350 
nues,  1357 
winding-up,  1363 

CONCEALMENT, 

insui-ance,  1178 — 1201 

CONDITIONS, 

bill  of  lading,  306,  acg.    Aiid  see  Bill  of  Lading. 
charterjMirty,  266 

CONFISCATION, 

insurance,  abandonment,  1292 

warranty  against,  1173 

CONSIGNEE, 

demurrage,  payment  by,  451 
freight,  payment  by,  397 

CONSOLIDATION, 

Admiralty,  practice  as  to,  1001 
insurance,  actions  on  policy,  1321 
salvage,  668 

CONSTRUCTION, 
bill  of  lading,  306 
charteri)ai-tv,  236,  252 
policy,  1043,  1318 

CONTRACT, 

breach  of,  Admiralty  jurisdiction,  927,  968 

passengers,  conveyance  of,  866 

salvage,  647,  651,  663 

seamen*s  wages,  106,  118.     /S^jc  Wages. 

CONTRIBUTION, 

general  average,  588 
salvage,  626 

CONTRIBUTORY, 

insurance  company,  winding-up,  1352 

CONVOY, 

insurance,  seeking,  deviation,  1223 

warranty  to  sail  with,  1167 

CO-OWNERS.    See  Pakt  Owners. 

COSTS, 

Admiralty  practice,  1017—1027,  (Addenda)  1020 

bottomry,  228 

collision, 

appeal,  860 

both  ships  in  fault,  859 

compulsory  pilot,  856 

High  Court  or  County  Court,  861 

inevitable  accident,  858 

reference,  862 

security  for,  841,  864 
mortgage,  194 
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COSTS— conilnucel. 

of  appeal,  860,  1024 

of  reference,  1022 

salvaKe,  674 

secunty  for,  841,  864,  1009 

COURT, 

Admiralty.    See  Admiralty  Law  and  Practice. 

Cinque  Ports,  Admiralty,  945 

Consular,  946 

County  Court,  Admiralty,  837,  839,  937,  (Addenda)  1014—1016 

collision,  costs,  861 

salvage,  664 

wages,  92 
Passage,  839,  945 
Vice- Admiralty,  946 

OREW.     See  Seambn. 

duties  of,  collision,  compulsory  pilotage,  774     ' 

iiyuiy  to,  liability,  73 

sufficiency,  warranty  of  seaworthiness,  1157 

CROSS  ACTION,  COLLISION,  841 

CRUISING, 

insurance,  deviation,  1223 

CUSTOM.    And  see  Usagf. 

insurance,  concealment,  1188 

of  ijort,  loading  and  dischar^ng,  470 

contrary  to  collision  regulations,  780 


DESERTION,  128 

DAMAGE  TO  CARGO, 

action  for,  550,  seq.,  968 
damages,  519,  557 
freight,  payment  of,  on,  380 
proof  of,  553 

DAMAGES, 

bad  stowage,  519 

charterpai-ty,  297 

damage  to  cargo,  557 

collision,  726—738.    See  Collision. 

demurrage,  731 

loss  of  profits,  732 

salvage  expenses,  730 
non-delivery  of  cargo,  558 

DECK  CARGO, 
generally,  502 
insurance,  1207 
jettison,  1130 

DEFAULT, 

proceedings,  in  Admiralty,  (Addenda)  975,  987 

DELAY.    See  Demurrage. 
charterparty,  286 

DELIVERY,  SHORT, 

payment  of  freight,  on,  380 

DEMISE  OF  SHIP,  294,  714,  720 

DEMURRAGE, 
causes  of  delay, 

bill  of  lading,  non-production  of,  479 

strikes,  480 

various  causes,  482 

weather,  476 
cesser  clause,  446 
collision,  damages  for,  731 

44—2 
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DEMURRAGE— co7i<«iMCf;. 
jurisdiction,  492 
liabUity  for,  446—456 
charterer,  446 

consignee  or  indoi'ser  of  bill  of  lading,  451 
lien  for,  491 
notice  of  arrival,  456 
place  of  arrival,  461 

discharge,  461 
pleading,  493 
practice,  492 
rate,  491 

roles  of  port,  loading  and  discharge   470 
time,  calculation  of,  457 

DERELICT, 

salvage  of,  629,  641 
wreck,  629,  948 

DETENTION. 

restraint  of  princes,  insurance,  1089,  1216 
payment  of  irei^ht,  377,  384 
unseaworthy  ships,  877 

DEVIATION, 

charterparty,  286 

insurance,  1212 — 1224.     See  Insuuance. 

DISBURSEMENTS, 

Admiralty  jurisdiction,  89,' 952 
lien  for,  97 
priorities,  101 

DISCHARGE  OF  CARGO, 
lighters,  510 
manner,  535 
place,  535 

refusal  to  receive,  537 
warehousing,  538 

DISCOVERY,  995,  1817,  (Addenda)  997 

DISSOLUTION  OF  CONTRACT, 
insurance,  1303—1309 
seamen's  wages,  118 
salvage,  652,  653 
towage,  612 

DIVISION  OF  IX)SS,  735 

DOCKS, 

dock-master,  duties  of,  913 

dock-owners,  liabilities  of,  908,  (Addenda)  910 

regulation  of,  903 

repairs  of,  903 

tolls  and  dues,  906 

DOCUMENTS.    See  Evidence. 

inspection  and  discovery,  995,  998,  1317 
insurance,  warranty,  1170 
provisions  in  charterparty  as  to,  278 

DROITS,  950.     And  sec  "W RECK, 


EMBARGO, 

insurance,  abandonment,  1292 
voyage,  1209 

EMIGRANT  SHIP,  873 

ENLISTMENT,  FOREIGN,  951,  (Addenda)  951 
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EQUITY.    Sec  Chancriiy. 

enforcement  of  cbarterparty,  291 

EVIDENCE, 

Admii-alty,  1000 
charterparty,  252,  297 
collision,  847 
insurance,  action  on  policy,  1317 

ofloss,  1087 
of  ownersliip,  42 
of  usage,  307,  252,  1318 
on  appeal,  (Addenda)  1016 
salvage,  673 

EXCEPTIONS, 

in  bill  of  latling,  325—343 

negligence,  333 

penis  of  the  sea,  328 

various,  338  ^ 

in  chartei-party,  273 

EXEMPTION  FROM  LIABILITY.     Sec  Exceptions. 


FITNESS. 

of  ship,  wan-anty,  charterparty,  257 
cargo,  for  shipment,  501 

FOREIGNERS,  FOREIGN  SHIP, 
collision,  724,  758 
jurisdiction,  generally,  924 
necessaries,  965 
possession,  924 
registration,  29 
wages,  124 
writ,  service  of,  (Addenda)  975 

FORFEITURE, 

of  wages,  of  master,  103 
seamen,  128 

FOUL  BERTH, 
collision,  694 

FREIGHT, 

abandonment  of  ship,  effect  of,  348,  1294 

action  for,  pleadings,  427 

advance  freight,  408 

assignment  of,  392,  443 

damage  to  cai'go,  380 

generally,  367—388 

guaranteed,  427 

insurance  of, 

duration  of  lisk,  1068 
interest  of  assured,  1110 
lien  for, 

against  assignee  of  bill  of  lading,  440 

charterer  or  agent,  436 
creation  of  lien,  428 
loss  of  ship,  384 
mortgage  of,  395 

ship,  right  to  freight,  175,  178,  395 
nature  of,  367 

on  assignment  on  or  sale  of  ship,  392 
capture  of  shin,  395 
cargo  damaged,  380 

short  delivered,  380 
prohibited,  377 
transhipped,  371 
over-payment,  recovery  of,  426 
payment  of, 

by  agent,  400 
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FEEIGHT— «>7i«wie«rf. 

payment  of — coTUinued. 

by  assignee  or  indorsee  of  bill  of  lading,  402 

bill  of  exchange,  413 

broker,  400 

charterer,  400 

consignee,  397  " 

consignor,  397 

factor,  400 
manner,  408 — 414 
time,  368,  406 
to  whom  payable,  388—395 
pro  raid  freight,  373 
rate  and  amount,  415 
restraint  of  princes,  377 
tender  of,  426 

FROST, 

preventing  loading,  charterparty,  245 


GOING  ABOUT, 
collision,  697 


HARBOUR, 

obstruction  to,  890 


regnii 
tolls. 


;nlation  of,  824,  883 


dues,  896 


HARBOUR  AUTHORITY.     And  see  Collision  ;  Dock. 
collision,  liability,  722 

HOSTILITIES, 

commencement  of,  concealment,  insurance,  1198 

HULL, 

property  in,  unfinished,  19 

HUSBAND,  SHIP'S,  55 


IMPRESSMENT,  138 

INDORSEMENT.    See  Bill  of  Lading. 
of  bill  of  lading,  343—365 

conditional,  359 

INFANT, 

guardian  of,  sale  of  ship  by,  160 

INFRINGEMENT  OF  REGULATIONS, 
presumption  of  fault,  707 — 712 

INJURY, 

personal.  Admiralty  jurisdiction,  925 
to  crew,  73 

INSPECTION, 

Admiralty  practice,  995 

of  ship,  lights,  collision,  847,  997 

INSURANCE, 
abandonment, 

notice  of,  1277—1283,  (Addenda)  1279.     See  None  i: 
on  capture,  1289 

confiscation,  1292 
embargo,  1292 
effect  of,  1294 

loss  by  perils  of  the  sea,  1288 
various  causes,  1294 
action  on  policy,  1314—1330.    See  Action. 
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INSURANCE— co7i/fyiM€rf. 

action  on  yoMcy—  coDtimicd. 
arbitration,  1323 
consolidation,  1321 
evidence,  1817 
parties,  1314 

payment  into  Court,  1323 
pleading,  1325 
time,  1817 
agent,  insurance  by,  1046 
associations  and  com))anies,  1360 — 1364 
brokers  and  agents,  1335—1350.     Sec  Broke  it. 
Chancery  jurisdiction,  1200,  1334 
concealment  and  misrepresentation, 
agent,  knowledge  of,  1185 
caigo,  condition  of,  1191 
Chancery  jurisdiction,  1200 
hostilities,  commencement  of,  1198 
known  course  of  proceeding,  1188 
Lloyds,  intelligence  at,  1189 
materiality,  1178 
place  of  loading  or  sailing,  1197 
proof,  1199 
ship,  condition  of,  1191 

name  of,  1196 
terms  of  insurance,  1199 
time  of  loading  or  sailing,  1194 
deviation, 

ciiiising,  1223 
generally,  1212 
hostile  port,  1215 
liberty  to  touch,  1219 
restraint,  3216 
seeking  convoy,  1223 
stress  of  weather,  1215 
double  insurance,  1039 
duration  of  risk, 

on  ship,  extent  of  liability,  1058 

termination  of,  on  mooring.  1064 
time  policy,  1067 
on  goods, 

loading  or  landing  goods,  1050,  1054 
what  goods,  1048 
port,  1055 
intei*est  of  assured, 

advances  for  ship  s  use,  1130 
averment  of,  1145 
bottomry,  1182 
commission,  1136 
cargo  and  gootls,  1118 
deck  Ciirgo,  1130 
freight,  1110 
hostile  property,  1142 
legal  or  equitable,  1145 
losses,  expected,  1136 
mortgage,  1132,  1344 
neutral  property,  1142 
passage-money,  1125 
prize,  1143 

profits,  expected,  1126 
proof  of,  1145 
respondentiaj  1132 
ship  and  furniture,  1129 
valued  policy,  1188 
wagering  policy,  1137 
wages,  112,  1126 
losses, 

adjustment  of,  1253—1266.     See  Adjustment. 
average  expenses,  1268 
general,  1240 

particular,  warranty  against,  1247 
constructive  total,  1236,  1277,  1299 
total  loss,  1224 
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INSURANCE— cwi^t/u^rf. 

mortgagee,  insurance  by,  1132,  1344 
uationality  of  ship,  1149,  1170 
part  owners,  insurance  by,  1047 
policy,  alteration,  1041 
assignment,  1311 
constraction,  1043 
issue,  1040 
property  in,  1046 
memorandum,  1092 
ratification,  1046 
stamping,  1028—1085 
premiums,  1303 — 1311.     See  Premiums. 
reinsurance,  1036 
risk,  duration  of,  1048—1073 

nature  of,  perils  of  the  sea,  1073 — 1089 
sale  by  master,  ship,  1297 

cargo,  1301 
subrogation,  1313 
tnistee,  insui'ance  by,  1046 
usage,  evidence  of,  1247,  1318 
voyage, 

abandonment  of«  1211 
deck  cargo,  1207 

clearance,  goods  shipped  after,  1206 
embargo,  port  under,  1209 
hostile  port,  1208 

legality,  1201,  (Addenda)  1202,  1209 
neutral  trading,  1209 
simulated  papers,  1205 
warranties, 

against  capture,  1176 

confiscation,  1173 
as  to  cargo,  1177 
average,  free  from,  1247 
construction  of,  1148 
convoy,  sailing  with,  1167 
nationality,  1149 
neutrality,  1170 
seaworthiness,  1160 — 1161 
ship,  iK)sition  of,  1161 

sailing,  date  of,  1163 
uninsured,  1177 

INTEREST, 

bottomry,  223 

of  assured,  1 1 1 0—1 1 48.    Sec  Insurance. 
on  damages,  collision,  729 
policy-moneys,  1334 

INTERROGATORIES, 

Admiralty  practice,  997,  (Addenda)  997 
collision,  846 
non-delivery,  553 


JETTISON,  541 

deck  cargo,  1130 

JURISDICTION, 

Admiralty,  921—936.     Sec  Admiralty  Law  and  Practice. 

bottomry,  225 

Chancery,  in  Admiralty  matters,  936.     A^ul  sec  MiiumAOE. 

collision,  837 

County  Court,  92,  664,  837,  839,  937 

demurrage,  492 

foreign  master,  wages,  104 

seamen,  wages,  124 

ship,  wages,  124 
salvage,  660—664 

JURY, 

right  to,  in  Admiralty,  1002 


LEGALITY, 

charterparty,  235 
iiiaunmca  i^omiiany,  1350 

voy»ge,  1201,  (Addemiu)  riOS,  1209 

LIABILITY, 

foT  coHisioD.     fiee  Coli.ih[i>\. 

injury  to  crew,  73 
limitation  of,     i'fe  Liuitation  op  Liaiiiutv. 
of  dock-oiTDen,  908,  (Aildenda)  903 

charterer,  292 

iusiitance  broker,  1338, 1341 
of  master.     Stc  Mastku. 

owuer,  61.  aeq.     See  Owner. 

Ijart  ownors,  mutual,  15 

pilot,  144 

ahipbraker,  919 

LICEXCE, 

ritofs,  145 

to  trailo,  iiiqumiice,  1203 

LIEN, 

for  damage,  collision,  717 
demurrage,  491 
Jisbui'senH'nts,  of  maatci'    97 
freight,  428—413 
necessaiies,  961 
snlvajte,  (Aildenda)  682,  e05 


:,  023 


119 


of  engineers,  machinery  supplied,  25 

iiiHurance  broker,  1341 

ahipwrijiht,  23 
on  cargo,  423,  191,  SSI 
liriorities.  97,  101,  IIS,  216,  719,967 

LIFE, 

los9of.  Admiralty  jnrisdiction,  925 
salvage,  607 

LKIHTERS. 

insurani^e,  nuiranty  ofaeaworthinesa,  1 

gooda  damaged  in,  1051 
loiiding  from,  510,  1054 


LIMITATION  OF  LIABILITY, 

action  for,  749 
l)ill  of  lading,  328 
collision,  gciisral  law,  73S 

uiider53Geo.  3,  c  159.. ,738 
17  A  18  Vict.  c.  101. ..73! 
Hubsequent  Acts,  740 
LLOYDS, 

classification  at,  38 

intelligence  at,  concealment,  1189 


■Jt  CABfiO. 


generally,  I 
lighters,  61 


lighters,' 610,  1054 
uotiea  of  sliip's  artivnl,  .' 
)>laceof,  511,  1197 
refusal  to  load,  513 
return  eargo,  611 
rules  of  port,  as  to,  470 
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LOSS, 

broker,  authority  to  receive,  1840 

pay,  1340 
evidence  of,  1087 

freight,  payable  on  loss  of  ship,  384 
X>ayment  of,  insurance,  1266 


MARINE  BOAKD,  INQUIRY,  876 

MARSHALLING,  BOTTOMRY,  220 

ALiSTER, 

authority  over  passengei-s,  81 

to  bind  owners,  83,  117 
bottomry,  206 
punish  seamen,  136 
seU  cargo,  87,  523,  1301 
ship,  87,  160,  1297 
barratry  by,  105 
certificate  of,  106 

common  employment,  with  crew,  73,  (Addenda)  83,  135 
disbursements  by,  89,  952 
lien  for,  97 
duties  of,  generally,  80 

to  preserve  cargo,  520 
reship  cargo,  520 
stow  cargo,  515 
tranship  cargo,  521 
foreign  master,  wages,  104 
liabilities  of,  80 
premiums,  89 
primage,  89 

signature  of  bill  of  lading,  314 
wages,  89 

forfeiture  of,  103 
lien  for,  97 

MEMORANDUM,  POLICY,  1092 

MISREPRESENTATION,  INSURANCE.  1178—1201.     6'c   In«uuanck. 

MORTGAGE, 

Admiralty  Coui-t,  juiisdiction,  193,  925 

costs,  194 

equitable,  173 

generally,  169—195 

insumnce  by  mortgagee,  1132,  1344 

legal,  168 

mortgagee  in  possession,  175 

liabilities  of,  191 

rights  of,  177 

action  by,  188,  194 
of  cargo,  541 

freight,  395 
priorities,  189 


NATIONALITY    OF   SHIP,  26 
insurance,  1149,  1170 

NECESSARIES.     Aiid  see  Repairs. 
Admiralty  jurisdiction,  960 
foreign  ship,  965 
liability  of  ownera  for,  61 
lien  for,  964 

priority  of  liens,  967.     Sec  Pkeokity  uf  Likns. 
what  are,  961 

NEGLIGENCE, 

collision,  various  cases  of,  685 — 701 
exception  of,  in  bill  of  lading,  333 
presumption  of,  collision,  707 — 712 
proof  of,  701,  770 


NOTICE, 

of  abandoDinent,  ineurance,  1277 — 1232 
acc«pt*DGe  of,  1S82 
by  whom  givan,  1278 
tune  tor,  1278,  (Addenila)  1270 

otahip'B  BTriviJ,  demurrage,  4f>S 
loading,  504 


OBSTRUCTION, 

by  Bunken  sliip,  aS9,  721 

to  littibour,  890 
wharf,  87B 

OWNERS, 

caivo,  duties  and  liabilitieB  us  to.     See  Bci.L  i>F  Latiis<i  ;  Cai 

colhsian,  i-ersoaal  liability  of,  69,  714 

co-ownors.  Admiralty  jurisdiction,  47,  967 

eridciiCB  of  owMerahip,  42 

Renerally,  39—80 

liability  of, 

crew,  injury  to,  73 
generally,  133 

damage  done  by  Bhiji,  69,  714 

for  necessaries,  €1.     And  tee  NKCES«An[ES  ;  REfAlr-ii. 

limitation  or,  79.     See  Limitatiuk  of  Liabclity. 

on  ooDtract,  91.     Sec  Bill  of  Ladikq  ;  Chahteki'AI!t 

overloading,  73 

Iiasseiigera.  78 

mueaworthiness,  73 

Tarious,  68 
managing  owner,  !>5 

master,  nutliorlty  of,  to  bind,  83.     Set  IIaxteh. 
olTeiices  by,  73,  79 
part  owners,  44.     See  Paiit  OwKF.ns. 
ratification  of  sole  by,  163 
!<alvBge  ])ayable  to,  622 
who  are,  40 


PAPERS,  SIMULATED,  120D 


PARTIES, 

Admiralty  pi'actice,  (Addenda)  840,  973 
action  for  collision,  840 


damai(e  tc 
uou-deliveiy,  !i 

salvage,  667 


PAET  OWNERS, 

Admiralty  jurisdiction,  957 
liability  of,  ibr  repairo,  66 


lietween  lliemHelvi;:^  45 
refuijing  to  iiavigitte,  52 
rights,  bctwven  theuisvlreu,  45 
lenauts  in  common,  M 

PASSAGE   IIBOKEK,  ST3 

I'ASSAG  E-MONEY, 
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PASSENGER, 

authority  of  master,  81 
conveyance  of,  contract,  866 
emi^aiit  ship,  873 
liability  of  shipowner,  78 
jiassage  broker,  873 
ship,  qualification,  864 

PAYMENT  INTO  COURT, 
action  on  policy,  1323 

PENALTY, 

not  taking  pilot,  141 

PERILS  OF  THE  SEA, 

bill  of  lading,  exception  of,  in,  328 
insurance, 

banutry,  1097 

capture,  1104—1109 

collision,  i*unning-dowu  clause,  328,  1082 

fire,  1102 

ii^ury  consequential  on,  1073 

jettison,  1101 

loss  by,  abandonment,  1288 
evidence  of,  1087 

missing  ship,  1087 

stranding,  memorandum,  1092 

various,  1087,  1109 

whilst  under  repair,  1085 

PIER.     Arul  see  ^y HAiiv, 
generally,  886 
injm-y  to,  889 

PILOT, 

collision,  action  against,  839,  (Addenda)  839 

compulsory,  when  and  where,  776 — 785.     Ami  sec  CoLLLsroN. 
duties  of,  144,  771 
employment  of,  147,  1158 
fees,  recovery  of,  141 
liabilities  of,  144 
licence,  145 
penalties,  141 
salvage  by,  614 

PILOTAGE  AUTHORITY, 

liability  for  fault  of  x>ilot,  722 

PIltACY, 

Admii*alty  jurisdiction,  930,  971 

PLACE, 

iusuiunce,  representation,  place  of  loading  or  discharge,  1197 
of  discharge,  461,  535 

loading,  461,  511 
])ositiou  of  ship,  warranty,  260 

PLEADING, 

action  on  policy,  1325 
for  collision,  843 
demurrage,  493 
freight,  427 
salvage,  671 
Admiralty  practice,  993 

POLICY.     Aiid  see  Insukance. 
action  on,  1314—1335 
alteration  of,  1041 
assignment  of,  1311 
consti'uction  of,  1043,  1318 
issue  of,  1040 

moneys,  liability  of  broker,  1344 
property  in,  1046 


stamping,  1028 

time  policy,  dnmtiod  of  risk,  10C7 

warranty  of  soaworthineas,  1164 
void,  return  of  premiums,  1303 

PORT, 

blockaded,  bill  oflading,  281 
embargo,  under,  inaurance,  1209 

esoei'sllj,  862,  Kg. 
ostile,  bill  of  lailinR,  281 


liberty  to  tonch,  1219 
namiaating,  cbarterpart)',  280 
rules  of,  l(Mding  and  dischnrging,  i 
tolls  and  dues,  8S3 
what  is  a  port,  IQvh 


PEACTICE. 

Admiralty,  971—1024,     See  ADUntALTV 

bottomry,  223 

cargo,  Don-delivery,  loss,  fcc,  Sf.O— 561 

tharterparty,  2»7 

collision,  837—864 

demnrrage,  4B2 

limitation  action,  74S 

policy,  action  on,  1314—1335 

salvage.  ee&--679 

seamen,  proceedings  against,  132 

wogea,  123 

wreck  enquiry,  874 

I'BELIMINARY  ACT,  842,  992 

PKEMIUM, 

insnrance,  broker  and  nndeiivriter,  1G45 

master's,  89 

imynient  of,  action  for,  1309 

retam  of,  policy  void,  1303 

risk  incoui|.lete,  1305 

not  commenced,  1305 
ahip  in  safety,  1306 


PRESENTATION,  BILL  OF  l^DING,  313 
PRESUMPTION  OF  NEGLIGENCE,  COLLISION,  707—712 
PRIMAGE,  89 

1,  931,  051 

PRIOltlTV  OF  LIENS, 

bottomiy,  216 
damage,  719 
disbnrrtementti,  97,  101 
niuitKnges,  189,  2IS 
■  i,  967 


PROFITS, 

division  of,  senmeu'a  wages,  11E> 
expected,  insurance  of,  1126 
loss  of,  collision,  damages,  732 
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PROHIBITIONS,  926—936 

PROOF, 

of  damage  to  cargo,  553 
roisrepresentation,  insarance,  1199 
negligence,  collision,  701 
pilot's  fault,  collision,  770 
receipt  of  cargo,  552 
seaworthiness,  insarance,  1159 

PROPERTY, 

in  unfinished  hull,  19 
passing  by  bill  of  lading,  350 

PROVISIONS, 

allowance  for,  short,  117 

PURCHASER, 

of  ship,  liabilities,  165 


RECEIPT, 

of  cargo,  proof,  552 

REDELIVERY, 

of  cargo,  demand  by  shipper,  519 

REFERENCE,  ADMIRALTY, 
costs  of,  862.  1022 
generally,  1005 

REFUSAL, 
to  load,  513 

navigate,  part  owners.  52 
receive  cargo,  537 

REGISTRAR,  ADMIRALTY, 

and  merchants,  (Addenda)  1005,»1015 
office  of,  948 

REGISTRATION, 

repealed  Acts,  36 
certificate  of,  30 
equitable  interests,  34 
foreign  owners,  29 

ships,  29 
improper,  32 
Lloyds,  38 

partners,  ship  owned  by,  30 
title  by,  28 
various  points,  38 

REGULATIONS,  COLLISION, 

cases  on,  787—827 
generally,  785 
infringement  of,  707 — 712 
local  rules,  827 

REINSURANCE,  1036 

REPAIRS.     And  see  Necessaries. 
of  dock,  liability,  903 
ship,  advances  for,  17 
contract  for,  14 

insurance,  warranty  of  seaworthiness,  1158 
liability  of  owners,  61 
lien  for,  of  cargo  owner,  24 

purchaser  without  title,  25 
shipwright,  23 
master,  authonty  and  duty  of,  17,  85 

RESHIPMENT  OP  CARGO,  520 


Aatniiaii;  junsaiciioQ,  pan  owners,  o 
insurance,  deviation,  1213 

risk,  1089 
ofprincoa,  payment  of  freight,  377,  38 


RETUBK  CAKGO,  511 

BEVOCATIOS', 

of  bill  of  lading,  305 

charterparty,  2B4 


)ii  froiftht,  1098 

(Tooda,  1048—1058 

ship,  1058— 1068 
■mplete,  return  of  preminni,  1305 


RULES, 

colIiwoD,  local,  827—837 
■iockn,  regulation  of,  903 
insurance  compnnieE.  1357 
of  port,  loading,  470 


SALE  OF  CARGO, 
gouei-ttlly,  541 
power  of  master  to  sell,  87,  ( 


stoppnge  ia  li-antitii,  5li5 — 579 

SALE  OF  SHIP, 

bit!  of  sale,  154 

by  Admiralty  Court,  164,  984 
attorney,  159 
guardian  of  infant,  160 
ma*ter,  87,  IflO,  1297 
managing  owner,  158 
part  owners,  169 
sheriff,  160 

commission  on,  167,914 

contract  for,  147 

purchaser,  liabilities  of,  64,  105 

ratification  of,  by  owner,  163 

registration,  28—39 

who  can  sell,  158 

SALVAGE, 

agree  m  ants,  653 

unfair,  setting  aside,  652,  65S 
apportionment,  847,  851 
nssignment  of  right  to,  653 
award,  631—644 

reviewing,  644 
by  agents,  621 
apprentice!    ""' 


«>«t™, 


nlRmi 


H.  m!  ships  and  orews,  617 
lightship  men,  022 
vttrioaa  salvors,  623 
right  to  salvage,  charterer  of  salving  slii|),  620 
oivner  of  salving  ship,  622 

and  of  salved  ship,  the  e: 
collision,  salvage  ejrpenses  after,  730 
contribution  to,  626 


1886  INDEX  OF  HEADINGS. 

SALVAGE—«>M/iMM/-//. 
derelict,  629,  641 
jnruidiction,  High  Court,  662 
County  Court,  664 
justices',  662 
liiibility  to  pay,  who  liable,  626  . 

lien  for,  (Addenda)  662,  665  / 

life  salvage,  607 

pilotage  or  salTage,  614  j 

practice,  conaolidation,  66S  ' 

costs,  674 
evidence,  673 
parties,  667 
pleadings,  671 
tender,  669 
towage  converted  into  salvage,  612 

or  salvage,  611 
who  may  be  salvors,  617.  scq. 
wreck,  629 

S£AM£N, 

advance  note,  117,  125 
certificate  of  character,  137 
contract  to  serve,  dissolution  of.  118 

unreasonable,  118,  137 
desertion,  128 
impressment,  138 
iiyury  to,  73 
lien  of,  119 
master,  authority  to  punish,  136 

duty  and  liability  as  to,  73,  133 
misconduct,  128 

owner,  duty  and  liability  as  to,  133 
proceedings  against,  132 
protection  from  imposition,  118,  137 
provisions,  allowance  for  short,  117 
supplying  without  licence,  139 
wages,  generally,  106 

additional,  115 

division  of  profits,  115 

foreign  seamen,  124 

forfeiture  of,  128 

lien  for,  priorities,  119 
wills  of  seamen,  133 

SEAWORTHINESS,  WARRANTY  OF, 
in  bill  of  lading,  325 
charterparty,  257 
insurance, 

capacity,  carrying  goods,  1155 

crew,  1157 

lighters,  1159 

pUot,  1158 

proof,  1159 

repaii-s,  1158 

snfiiciency,  generally,  1150 

tackle  and  furniture,  1159 

time  policy,  1154 

SECURITY  FOR  COSTS, 
Admiralty  practice,  1009 
collision,  841,  864 

SEIZURE,  1104.    And  sec  Cai»tuue. 

SET-OFF, 

by  insurance  broker,  1342 

SHERIFF, 

sale  of  ship  by,  160 

SHIP, 

building  of,  14—25.     Sec  Building. 
capacity  and  fitness  of,  warranty,  257,  270 


INDEX  OF  HEADINGS.  1387 

SHIP — coiULnued, 

damage  done  by,  liability,  69     And  see  Collision. 

lien,  717 
demise  of,  294 
emigrant  ship,  873 
foreign  ship,  collisioi),  7*24,  758 
necessaries,  965 
registration,  29 
wages,  124 
II.  M.  ship,  damage  by,  723 
husband,  ship's,  55 
insurance.    And  see  Insurance. 

condition  of,  concealment,  1191 

date  of  sailing,  warranty,  1163 

duration  of  risk,  1058—1068 

interest  of  assured,  1129 

loading,  place  of,  concealment,  1197 

missing,  1086 

mortgage  of,  168 — 195.    See  Hortoage. 

name  of,  concealment,  1196 

nationality  of,  1149,  1170 

position  of,  warranty,  1161 

safety  of,  return  of  premium,  1306 

sailing,  misrepresentation,  1194, 1197 

seaworthiness,  1150—1161.     See  Seaworthinxss. 

under  repair,  1085 
master's  authority  to  sell,  87,  160,  1297 
nationality,  26 
passenger  ship,  864 

i-egifltration,  28 — 39.     See  Registration. 
sale  of,  147—168.     See  Sale. 

seaworthiness,  warranty,  bill  of  lading,  and  charterparty,  257,  H2.'> 
sunken  ship,  damage  by,  689,  721 
title  to,  154,  seq, 
tonnage,  25,  747 
unseawortby  ship,  detention,  877 

SHIP  AGENT, 

Uen  of,  bill  of  lading,  366 
salvage  by,  621 

SHIP  BROKER, 
commission,  914 
employment,  914 
liability,  919 

SHIPOWNER.     See  Owner. 

SHIPWRIGHT, 

lien  for  repairs,  23 

SLAVE  TRADE,  971 

SLIP, 

stamping,  1032 

STAMP, 

mariners'  contract,  106 
policy,  necessity  for,  1028 
on  alteration,  1030 
slip  or  informal  contract,  1032 

STANDING  BY, 

after  collision,  712 

STAY  OF  PROCEEDINGS, 
Admiralty  practice,  989 
on  appeal,  (Addenda)  1012 

STEVEDORE, 

employment  of,  515 
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STOPPAGE  IN  TRANSITU, 
generally,  565,  aeq, 
part  delivery,  574 
transfer  of  bill  of  lading,  568 
transitus  at  an  end,  576,  (Addenda)  576 

not  at  an  end,  571 
wharfinger,  goods  in  hands  of,  575,  (Addenda)  576 

STOWAGE  OF  CARGO, 
damages  for  bad,  519 
duty  of  roaster,  516 
employment  of  ^ttevedore,  515 

STRANDING, 

operation  of  memorandum,  1092 
what  is,  1098 

STRIKE, 

delay  by,  demurrage,  480 

SUBROGATION,  1318 

SUE  AND  LABOUR  CLAUSE,  1268 


TENDER, 

Admiralty  practice,  1008 

salvage,  669,  (Addenda)  674 

THAMES  WATERMEN,  189 

TIME, 

abandonment,  notice  of,  1278 
action  on  policy,  1817 
demurrage,  calculation  of,  457 

TOLLS, 

docks,  906 
harbours,  896 
ports,  883 

TONNAGE, 

measurement,  25 

limitation  of  liability,  747 

TOW, 

and  tug,  collision,  754 

compulsory  pilotage,  769 

TOWAGE, 

contract,  679—684 
converted  into  salvage,  612 
salvage  or  towage,  611 

TRADING, 

insurance,  deviation,  1217 
neutral,  insurance,  1209 

TRANSFER, 

Admiralty  practice,  989 
of  bill  of  lading,  343 
ship,  147—167 

TRANSHIPMENT, 
of  cargo,  521 
payment  of  freight  on,  371 

TRANSITU,  STOPPAGE  IN,  665  —580.    See  Stoppage  in  TiiAKsm' 

TUG, 

and  tow,  collision,  754 

compulsory  pilotage,  769 

contract  of  towage,  679—684.     And  tee  Towagf.. 
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UNSEAWORTHINESS.    And  see  Seaworthiness. 
liability  of  owners,  78 

USAGE, 

evidence  of,  bill  of  lading,  307 
cbarterparty,  252 
insurance,  1247,  1318 

VOYAGE, 

abandonment  of,  insiirnuce,  1211 
illegal,  return  of  premium,  1303 
inaurance,  1201 — 1212.     See  Insurance. 


WAGES, 

additional,  115 

Admiralty  jurisdiction,  90.  126,  931,  952 

advance  note,  117,  125 

contract,  mariners',  113 

stamp,  113 
division  of  profits,  115 
foreign  master,  104 

seamen.  124 

sbip,  124 
forfeiture  of,  103,  128 
insurance  o^  1126 
liability  for,  121 
lien,  of  master,  97 

seamen,  119 
recovery  of,  89,  121,  952 

WAREHOUSING  CARGO,  588 

WARRANTY, 

cbarterparty,  256 

insurance,  1148 — 1178.     See  Insurance. 

WATERMEN,   THAMES,  139 

WEATHER, 

delay  by,  demurrage,  476 

deviation  by  stress  of,  insurance,  1215 

collision,  inevitable  accident,  703 

WHARF, 

obstruction  to,  879 
by,  879 

WHARFINGER, 

landing  and  shipping  goods,  878 

stoppage  in  traiisitu,  576.    See  Stoppage  in  Transitu. 

WILL  OF  SEAMAN,  138 

WINDING-UP, 

insurance  company,  1363 
maritime  lien,  97 

WRECK, 

Adiuiiulty  jurisdiction,  934,  948 
inquiry,  874 

WRIT, 

Admiralty  practice,  (Addenda)  662,  975 


THE    END. 
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